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INDEX
SENATE BILLS

Bill Number Short Title Date Heard
SB 12 Judicial Appointment/Voter Retention 3/04/99
SB 12 Judicial Appointment/Voter Retention 4/22/99
SB 25 Guardian Ad Litem/Attorneys 2/23/99
SB 25 Guardian Ad Litem/Attorneys 3/02/99
SB 34 Emergency Shelter/Health Facility Rules 3/25/99
SB 34 Emergency Shelter/Health Facility Rules 4/20/99
SB 57 Lose Control Lose Your License 2/11/99
SB 57 Lose Control Lose Your License 2/16/99
SB 57 Lose Control Lose Your License 2/18/99
SB 120 Up Some Underage Sales Penalties 4/22/99
SB 120 Up Some Underage Sales Penalties 4/27/99
{3:15 p.m.)
SB 128 Interest on Money Judgments 2/23/99
SB 129 Repeal UCC Article on Bulk Transfers 3/16/99
SB 129 Repeal UCC Article on Bulk Transfers 4/28/99
SB 165 DNA Sample on Arrest 3/11/99
SB 170 Restructure Civil Contempt 3/16/99
SB 170 Restructure Civil Contempt 4/13/99
SB 172 Possession of Blue Lights lllegal | 3/11/99
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Possession of Blue Lights lllegal

National Historic Landmark District
Permits

Slayer/Forfeiture of Property Rights/AB
Uniform Prudent Investor Act/AB

Safe Families Act

Safe Families Act

Unclaimed Property Act/AB

Unclaimed Property Act/AB

Letters of Credit UCC Rewrite/AB
Appeal or Transfer from Clerk

State Agency Telephone Menus

Huntersville Photo Enforcement

Superior Court Criminal Case Docketing Plan

Various Limited Partnership Law Changes

Amend Sex Offender Registry Laws
OSHA Witness Statements
Dissenters’ Rights Amendments
Amend Foreign Corporation Law
Emergency Traffic Ordinances
Charlotte School Zone Speed Cameras
Charlotte School Zone Speed Cameras

DOC Prisoners’ Uniforms

4/13/99

3/04/99

4/15/99
3/23/99
3/02/99
3/09/99
4/28/99
5/25/99
4/13/99
4/13/99
3/25/99
3/23/99
4/26/99
4/20/99
4/22/99
4/20/99
4/15/99
4/15/99
4/22/99
4/01/99
4/08/99

4/13/99
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Expand Assault/School Personnel
Manufactured Home Law Restoration
Structured Settlement Protection Act
Structured Settlement Protection Act
Structured Settlement Protection Act
Update Corporate Conveyancing
Amend Larceny of Ginseng

Clarify Annexation Remand
Electronic Proxies for Nonprofits
Allow Electronic/Telephonic Proxies
Charitable Nonprofit Notice

En Banc Précedure

Revise Law Governing Mergers

Drug Treatment Court Amendments

Improve Registered Documents
Improve Registered Documents
Improve Registered Documents
Campaign Reform Act of 1999
Clean Election Act

State Auditor Records Access
Drug Law Amendments

Drug Law Amendments

4/22/99
4/15/99
4/06/99
4/08/99
4/13/99
4/20/99
4/20/99
4/22/99
4/15/99
4/15/99
4/20/99
4/22/99
4/22/99

4/27/99
(10:00 a.m.)

5/04/99
6/15/99
7/06/99
6/01/99
6/17/99
4/22/99
4/20/99

4/22/99



SB 897

SB 897

SB 901

SB 908

SB 9156

SB 969

SB 969

SB 973
SB 1005

SB 1005

SB 1009

SB 1011

SB 1012

SB 1021

SB 1025

SB 1026

SB 1055

SB 10568

SB 1068

SB 1149

Safety Professionals
Safety Professionals
Appointment of Juvenile Counsel

Revise UCC Warehouse Receipts

Tobacco Reserve Fund/Nonparticipating

Manufacturers
N. C. Health & Wellness Trust Fund
N. C. Health & Wellness Trust Fund

Regulate Used Motor Vehicle Parts

Year 2000 Liability Limitations
Year 2000 Liability Limitations

Journalists’ Testimonial Privilege
Bullet-Proof Vest/Commit Felony
Medical Malpractice Pleadings
Computerized Evidence Amendments

Reorganize Superior Court Divisions/
Pilot Funds

Supreme Court Rule Making/Funds

Certain Court Report Services

General Contractors Licensure

McGruff Criminal Background Checks

Prohibit Predatory Lending

4/28/99
6/29/99
4/26/99
4/28/99

4/22/99

6/08/99
6/22/99

4/28/99

4/27/99
(10:00 a.m.)

4/27/99
{3:15 p.m.)

4/26/99
4/26/99
4/28/99
4/28/99

6/22/99

6/22/99

4/27/99
(3:15 p.m.)

4/27/99
(3:15 p.m.)

4/26/99

4/26/99



SB 1149 Prohibit Predatory Lending 6/03/99

‘ SB 1149 Prohibit Predatory Lending 6/10/99



INDEX
HOUSE BILLS

Bill Number Short Title Date Heard
HB 50 Fayetteville Traffic Violations 4/01/99
HB 143 Handicapped Parking Fines 5/13/99
HB 202 Amend Professional Corp. Act/AB 5/13/99
HB 202 Amend Professional Corp. Act/AB 6/29/99
HB 226 Foreclosure Notice/AB 5/13/99
HB 247 Funeral Processions 7/08/99
HB 248 Precinct Boundaries 6/01/99
HB 280 Motor Vehicle Technical Amendments/AB  6/08/99
HB 280 Motor Vehicle Technical Amendments/AB  6/15/99
HB 293 Proprietary School/Civil Penalties/AB 7/08/99
HB 517 Stop Threats/Acts of School Violence 5/20/99
HB 818 Rule 609 Impeachment Evidence 5/11/99
HB 870 Magistrate Accept Waiver/Vehicle Violation 5/11/99
HB 921 Campaign Finance Changes 4/27/99
(10:00 a.m.)
HB 924 Community Mediation Centers 6/15/99
HB 1048 Amend Rule 4/Manner of Service 6/01/99
HB 1072 Election Law Cleanup 7/06/99
HB 1088 Improve Torrens Law 5/04/99
HB 1173 Personal Information Disclosures 7/13/99



HB 1216

HB 1222

HB 1279

HB 1286

Juvenile Justice Technical Corrections
State Judicial Council
Financial Identity Fraud

Mass Gatherings

7/06/99
7/13/99
6/29/99

5/11/99
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MINUTES
SENATE JUDICIARY | COMMITTEE
FEBRUARY 11, 1999

The Senate Judiciary Committee | met on February 11, 1999 at 10:00 a.m.
in Room 1027 of the Legislative Building. A majority of members was present.

Senator Cooper, Chairman, called the meeting to order and welcomed
members and guests to the first meeting of the 1999 session. Senator Hartsell
was recognized to temporarily chair the meeting.

Senator Cooper was recognized to explain Senate Bill 57 - AN ACT
PROVIDING FOR LOSS OF DRIVERS LICENSE WHEN CERTAIN PROVISIONAL
LICENSEES COMMIT DESIGNATED ACTS.

Senator Lucas moved to adopt a Proposed Committee Substitute for Senate
Bill 57 for discussion. The motion carried by a majority voice vote.

Walker Reagan, Committee Counsel, was recognized to answer questions
from the Committee.

Wayne Hurder, Director of the Driver License Section of the Department of
Motor Vehicles, was recognized to speak on the bill.

A vote was not taken on the bill at this meeting, but will be heard at the
next scheduled meeting of the Committee.

There being no further business, the meeting adjourned.

s JL% Jhsane

Sen. Roy A. Coope,(rj [ll, Chairman Susan Moore, Comm. Assistant




Principal Clerk
Reading Clerk

SENATE
NOTICE OF COMMITTEE MEETING

The Senate Committee on Judiciary I will meet at the following time:

DATE: Thursday, February 11, 1999
TIME: 10:00 a.m.
ROOM: 1027

The following bills or resolutions will be considered:

SB 57 Lose Control, Lose Your License Cooper

Senator Cooper, Chair
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GENERAL ASSEMBLY OF NORTH CAROLINA
SESSION 1999

SENATE BILL 57

Short Title: Lose Control Lose Your License. (Public)

Sponsors: Senators Cooper; Albertson, Ballantine, Carpenter, Carter, Dalton,
East, Forrester, Foxx, Garrou, Garwood, Harris, Hoyle, Lee, Lucas,
Metcalf, Perdue, Phillips, Plyler, Purcell, Rand, Reeves, Rucho, Shaw
of Guilford, Soles, Weinstein, and Wellons.

Referred to: Judiciary I.

February 9, 1999

A BILL TO BE ENTITLED
AN ACT PROVIDING FOR LOSS OF DRIVERS LICENSE WHEN CERTAIN
PROVISIONAL LICENSEES COMMIT DESIGNATED ACTS.
The General Assembly of North Carolina enacts:
Section 1. Subsection (n) of G.S. 20-11 reads as rewritten:

"(n) Driving Eligibility Certificate. - A person who desires to obtain a permit or
license issued under this section and who does not have a high school diploma or its
equivalent must shall have a driving eligibility certificate. A driving eligibility
certificate must shall meet the following conditions:

(1) The person who is required to sign the certificate under
subdivision (4) of this subsection must shall show that he or she

has determined that one of the following requirements is met:

a. The person is currently enrolled in school and is making
progress toward obtaining a high school diploma or its
equivalent.

b. A substantial hardship would be placed on the person or the
person’s family if the person does not receive a certificate.

c. The person cannot make progress toward obtaining a high
school diploma or its equivalent.

(la) If the person who desires to obtain a permit or license under this

ion w. ither: (i elled, (ii nded for more than
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nsecutive d r_(iii signed to an alternative education
setting for an incident that occurred either after the July 1 before
the school year in which the person enrolled in the eighth grade or
r_th rson’s fourteenth birthdav, whichever event occurred
fir, d this disciplin ion was for (i) th ssession_or
f alcohol or an illegal controlled substance on school pro r
at a school-sponsored or school-related activity on or off school
rope ii) th session_or f a weapon or fircarm on
school property in accordance with G.S, 115C-391(d1), or (jii) the

physical assault on and serious injury to a teacher or other school
personnel on_school property or at a school-sponsored or school-
related activity on or off school property in accordance with G.S,

115C-391(d2)(1 hen th rson__who is requir nder
division (4) of this s ction si he certificate shall show

that he or she has determined that the person has exhausted all
administrative appeals connected to the disciplinary action and that
one of the fgllgwing conditions is met;

a The p; son g§ returned to school fgllgwmg the period of

nsion _an Xem

h r, in T with he .
I

wgmw&mu
State Board of Education under G.S. 115C-12(28), the

ret f Administration der 115C-56 h

State Board of Community Colleges under G.S. 115D-5(a3),

as applicable,

b. Th n_was pla in Iternativ: ional
n ispl xempl den havior, in
accordance with rules adopted by the State Board of
Education under G.S. 115C-12(28), the Secretary of
Administration under 115C- r the State Boar

mmuni 11 nder 115D- li

(R The expulsion, suspension, or alternative placement was for

h. sion or sale of hol or an illegal controll

substance on_school property or at a school-sponsored or
school-related activity on or off school property, and the
1

rson ntl n n 11 m
r ___alcohol men nselin rogr

Education under G.S, §Q-12(2§), mg Sgg retary of
Administration nnder G.S, 1 SC- §§§, or the State Board of

mmuni 11
d, ,
from sghggl, a grug or g]gghg! grgggmgng ggunsgling

Senate Bill 57
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rogram ropriate, or a mental health treatment
program, and no other transportation is available,
(2) It must shall be on a form approved by the Division.
(3) It must shall be dated within 30 days of the date the person applies
for a permit or license issuable under this section.
(4) It must shall be signed by the applicable person named below:
a. The principal, or the principal’s designee, of the public
school in which the person is enrolled.

b. The administrator, or the administrator’s designee, of the
nonpublic school in which the person is enrolled.
c. The person who provides the academic instruction in the

home school in which the person is enrolled.

d. The designee of the board of directors of the charter school
in which the person is enrolled.

e. The president, or the president’s designee, of the community
college in which the person is enrolled. .

Notwithstanding any other law, the decision concerning whether a driving
eligibility certificate was properly issued or improperly denied shall be appealed only
as provided under the rules adopted in accordance with G6:5—356-122%; G.S.
115C-12(28), G.S. 115D-5(a3), or G.S. 115C-566, whichever is applicable, and may
not be appealed under this Chapter."

Section 2. G.S. 20-13.2(c1) reads as rewritten:

"(c1) The Division must shall revoke the permit or license of a person under the
age of 18 if the proper school authority notifies the Division that the person no longer
meets the requirements for a driving eligibility certificate under G.S. 20-11(n).
Notwithstanding subsection (d) of this section, the length of revocations must shall

last for the following periods;

35
36
37
38
39
40
41
42
43

=Fhe For a person whose permit or hggngg was rgvgkgg due to mghg;b;l;;y for a
drivi g eligibility certificate under G.S, 2&11(n)(1), the Division must shall restore a

person’s permit or license before the person’s eighteenth birthday, if the person

submits to the Division one of the following:
(1) A high school diploma or its equivalent.
(2) A driving ehglbmty certificate as required under G.S. 20-11(n)

L rson wh license was revok ineligibili fr in
ligibili ifi r 20-11(n)(1 he Division shall r rson’
permit or license before the end of the revocation period, if the person §ubmi;§ to the
ivisi iving eligibili i ired under 20-11(n

_Senate Bill 57 : Page 3
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Notwithstanding any other law, the decision concerning whether a driving
eligibility certificate was properly issued or improperly denied shall be appealed only
as provided under the rules adopted in accordance with &§—H56-122%; G.S.
115C-12(28), G.S. 115D-5(a3), or G.S. 115C-566, whichever is applicable, and may
not be appealed under this Chapter."

Section 3. G.S. 115C-12(28) reads as rewritten:
"(28) Duty to Develop Rules for Issuance of Driving Eligibility
Certificates. - The State Board of Education shall issue rules

defining the following rules to assist schools in their administration
of procedures necessary to implement G.S, 20-11 and G.S, 20-13.2;

Page 4

&

To define what is equivalent to a high school diploma for
the purposes of G.S. 20-11 and G.S. 20-13.2. These rules
shall apply to all educational programs offered in the State
by public schools, charter schools, nonpublic schools, or
community colleges.
To_establish Fhe-Stete-Beard—alse-shal—issue—rules—for- the
procedures a person who is or was enrolled in a public
school, in a charter school, or in a nonpublic school
accredited by the Board must shall follow and the
requirements that person smust shall meet to obtain a driving
eligibility certificate.

To require the Fhe~ person who is required under G.S. 20-

11(n) to sign the driving eligibility certificate must to

provide the certificate if he or she determines that ere—of

the following requirements is are met:

&= 1. The person seeking the certificate is currently
enrolled in school and is making progress toward
obtaining a high school diploma or its equivalent:

b 4 equivalent; a substantial hardship would be placed
on the person seeking the certificate or the person’s
family if the person does not receive the eertifieate:

e: The certificate; or the person seeking the certificate
cannot make progress toward obtaining a high school
diploma or its equivalent. .

2. fth ir in rmi icen
T 2 n
h n. iV r_assi n alternati
1 ing, for an incident th urr r
1 f he sch in which I
enrolled in the cighth grade or after the person’s

fourteenth birthday, whichever event occurred first,
and this disciplinary action was for the possession or
sale of alcohol or an illegal controlled substance on

hool pr I l-sponsored or school-

Senate Bill 57
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Senate Bill 57

e

rel activity on or_off school prope for the
ion_or f a weapon or firearm on school
I in_accordance with 115C-391(d1 r

r _the physical assault on and serious inij

teacher or other school personnel on school property
or at a school-sponsored or school-related activity on
or off school property in accordance with G.S. 115C-

1(d2)(1), then th rson_who is requir nder
20-11(n)(4 si he certificate shall show that

he or she has determined that the person_ has
exhausted all administrative appeals connected to the

disciplinary action and that one of the following

conditions is met;
L The person has returned to school following
ri f Ision or suspension and h
: displayed exemplary student behavior,
IL, Th Ison _w. 1 in _an al iv
educational setting and _has  displayed
exemplary student behavior.

E
=

e expulsion, suspension, or _alternative
placement was for the possession or sale of
alcohol or an illegal controlled substance, and
the person subsequently attended and

11 mpl d r__alcohol
treatment counseling program, as appropriate,
IV. Th rson he certificate in r to
riv nd from school drug or alcohol
treatment counseling program, as appropriate,
ram Ith treatment program, and n
These rules shall mwum_m&_c_m_sm
nonpublic school redi he State Boar
To provide for an appeal to an appropriate education
authority by a person who is denied a driving eligibility

certificate. These rules shall apply to public schools, charter
schools, and nonpublic schools accredited by the State

Board,

(=gl =N

rson__woul herwi ligible for ivin
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1, Displays exemplary student behavior,

2. Attends and successfully completes a drug or alcohol
treatment counseling program, as appropriate.

These rules shall apply to public schools, charter schools,

and nonpublic schools accredited by the State Board,

To define exemplary student behavior, These rules shall

ly to public schools, charter schools, and nonpubli
hools accredited h e Boar
The State Board also shall develop policies as to when it is
appropriate to notify the Division of Motor Vehicles that a person
who is or was enrolled in a public school, in a charter school, or in
a nonpublic school accredited by the Board no longer meets the
requirements for a driving eligibility certificate.

lad

Th ate Board shall develo form for paren rdians, or
mancipated juvenil ropri rovi heir written
irrevocable consent for chool isclo he Division of
Motor Vehicles any information necessary to comply with G.S, 20-
11 20-13.2 in_the event that this disclos is nece

This form shall be used for students enrolled in publi¢ schools,
charter schools, or nonpublic schools accredited by the Board,"

Section 4. G.S. 115C-566 reads as rewritten:
“§ 115C-566. Driving eligibility certificates; requirements.

(a) The Secretary of Administration, upon consideration of the advice of the
Division of Nonpublic Education in the Office of the Governor and representatives of
nonpublic schools, shall issue rules for the procedures a person who is or was
enrolled in a home school or in a nonpublic school that is not accredited by the State
Board of Education must shall follow and the requirements that person must meet to
obtain a driving eligibility certificate. The-persen dures shall provide th
the person who jis required under G.S. 20-11(n) to s1gn the driving eligibility
certificate must shall prov1de the certificate if he-er—she-determines—that-one-of the
following requirements is are met:

(1) He or she determines that;

a The person seeking the certificate is currently enrolled in
school and is making progress toward obtaining a high
school diploma or its equivalent: equivalent;

& b A substantial hardship would be placed on the person
seeking the certificate or the person’s family if the person
does not receive the eertifieate: certificate; or

& c The person seeking the certificate cannot make progress
toward obtaining a high school diploma or its equivelent:
equivalent; and

(2) If the person who desires to gmgy_l a_permi 1 or hggngg under G S,

20-11 was 11 iV
r_assi Iternati ion in f I _an inci

Page 6 : Senate Bill 57
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that occurred after the July 1 before the school year in which the

person enrolied in the eighth grade or after the person’s fourteenth
irth whichever even IT fir nd this disciplin
ction was for th ssion or sale of alcohol or an i

action was for the possession or sale of alcohol or an illegal
controlled substance on school property or at a school-sponsored
or_school-related activity on or off school property, for the

ssession_or f a weapon or firearm on_school pro in
accordance with G.S. 115C-391(d1), or for the physical assault on
and serious injury to a teacher or other school personnel on school

I or hool-sponsored or school-related activi n_or
off school property in accordance with G.S, 115C-391(d2)(1), then
he person who is required under G.S, 20-11(n)(4) to si h

ificate shall show that he or she has determined that th rson

has exhausted all administrative appeals connected to the

disciplinary action and that one of the following conditions is met:

a. The person has returned to school following the period of
expulsion or suspension and has displaved _exemplary
student behavior,

b. Th rson w. 1 in_an alternative education in
and has displaved exemplary student behavior,
The expulsion, suspension, or alternative placement was for
the possession or sale of alcohol or an illegal controlled
substance, and the person subsequently attended and

C 11 ompl dru r__alcohol treatmen

counseling program, as appropriate,

d. Th rson ne h. ificate in_order riv n
from school, a drug or alcohol treatment counseling
rogram ropri r men health treatmen

rogram, and no other tran ation is availabl
The rules shall define exemplary student behavior and shall provide for an appeal
to an appropriate educational entity by a person who is denied a driving eligibility
certificate. The Division of Nonpublic Education also shall develop policies as to
when it is appropriate to notify the Division of Motor Vehicles that a person who is
or was enrolled in a home school or in a nonpublic school that is not accredited by
the State Board of Education no longer meets the requirements for a driving

eligibility certificate.
For a person whose permit or license was denied or revoked due to ineligibility for
riving eligibili ifi nder 20-11(n h les shall provi r
ional i n f riving eligibili ifi r six months fr

ligibility certifi

rson _would otherwis

(1) Displays exemplary student behavior,

(2) Attends and successfully completes a drug or alcohol treatment
counseling program, as appropriate,

Senate Bill 57 Page 7
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Th cret f Administration shall devel form for paren rdians, or
manci d juvenil S ropri rovide their written, irrevocable consen
fi hool iscl to the Division of Motor Vehicl ny_information n

to comply with G.S, 20-11 or G.S, 20-13.2 in the event that this disclosure is

n is_form shall ed for dents enroll in_home schools or
nonpublic schools, '

(c) In accordance with rules adopted by the Secretary under_this section, persons

wh requir 0 riving eligibili ificate; at_m th ndition

i

established in G.S, 20-11 shall obtain the necessary written, irrevocable consent from
ren rdians, or emanci juvenil ropri in order to di

information to the Division of Motor Vehicles, and shall notify the Division of Motor

Yehicles when a student who holds a driving eligibility certificate no longer meets its

conditions,"
Section 5. G.S. 115C-288 is amended by adding the following new

subsection to read:
"(i) To Sign Drivin

principal or the principal’s designee shall do all of the following:

(1 i riving eligibili ific h he _condition
established in G.S. 20-11,

(2) in_the n written, irrev nsent from par
ardians, or emanci juvenil ropriate, in or
isclose information Division of Motor Vehicl

3) hall notify the Division of Motor Vehicles when udent wh
hol rivin ligibili ifi n nger m i
conditions." :

Section 6. G.S. 115C-238.29F is amended by adding the following new
subsection to read:
"(j riving Eligibili i - rdance wi t h
r

State Board of Education, the designee of the school’s board of directors shall do all

of the following:

1)
lished in . 20-11
(2) hall obtain the n written, irrev 1 nsen m
ren rdi I i juvenil ropri in
rder isclose inf ion to the Divisi f r Vehi
3) 11 notify the Division icl hen n
hol ivin ligibili ifi nger
conditions."

Section 7. G.S. 115D-5(a3) reads as rewritten:
"(a3) The State Board of Community Colleges shall issue the following rules fer

to_assist community colleges in their administration of procedures necessary to

im n 20-1

Page 8 Senate Bill 57
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a)

Senate Bill 57

To establish the procedures a person who is or was enrolled in a

community college must shall follow and the requirements that

person must shall meet to obtain a driving eligibility certificate.

Fhe

To require the person who is required under G.S. 20-11(n) to sign

the driving eligibility certificate srust to provide the certificate if he

or she determines that eme—of the following requirements is are

met:

a The person seeking the certificate is currently enrolled in
school and is making progress toward obtaining a high
school diploma or its equivalent:

#r equivalent; a substantial hardship would be placed on the person

seeking the certificate or the person’s family if the person does not

receive the eestifieate:

Fhe certificate; or the person seeking the certificate cannot make

progress toward obtaining a hlgh school drploma or its equlvalent

b, rson wh r licen:

Q,S, 20-11 was g;pgllgg, §g§p§nggd fgr more ;1_1@ IQ
consecutive days, or assigned to an alternative educational
setting, for an incident that occurred after the July 1 before

h h r_in which th. rson_enrolled in the eighth

I I rson’s f eenth birthday, whichever
ven fir his disciplin ion w. r the
ossession _or_sal f ohol or an illegal rolled

substance on school property or at a school-sponsored or
school-related activity on or off school property, for the
possession or use of a weapon or firearm on school property
in I with 115C-391(d1), or for the physical
assault on and serious injury to a teacher or other school
personnel on school property or at a school-sponsored or
school-related activity on or off school property in

ccordance with -391(d2)(1), then th I wh

i _requir n 4 1 h i

shall show that he or she has determined that the person has

xhaus 1 ministrativ als conn h.

isciplin ion hat one of the followin ition

is met; .

L Th rson eturn school following th
ri f Ision or nsion and h i

exemplary student behavior,

IL The person was placed in an alternative educational
in has displ xempl nt behavior

1, Ision nsion, or alternative placemen

for_th i I f hol or an ill

Page 9
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ntrolled n nd th rson ntl
n n 11 mpl d r alcohol
treatment counseling program, as appropriate,
IV. Th Ison n he certifi in_order v
nd from mmuni 11 rug or_alcohol

treatment counseling program, as appropriate, or a
mental health treatment program, and no other

transportation is available,
Fhe-rules—shelt To provide for an appeal through the grievance

procedures established by the board of trustees of each community
college by a person who is denied a driving eligibility certificate.

11(n)(1 rovide for th ional issuance of drivin
ligibili ertifi r_six_months from the date th I
w i i r_a driving eligibili ifi if
the person meets one of the following:;
a, Displ xempl nt behavior
b,

treatment counseling program, as appropriate,

To define exemplary student behavior, :

The State Board also shall develop policies as to when it is
appropriate to notify the Division of Motor Vehicles that a person
who is or was enrolled in a community college no longer meets the
requirements for a driving eligibility certificate. The State Board
also shall adopt guidelines to assist the presidents of community
colleges in their designation of representatives to sign driving

eligibility certificates.

Th Board shall devel form for th ropri
individuals to provi heir itten, irrev le consent for
ommunity colle iscl he Division of Motor Vehicl
ny_information n omply with 20-11 or 2

13,2 in the event that this disclosure is necessary,"

Section 8. Sections 3, 4, and 7 of this act are effective when they become
law. The remainder of this act becomes effective July 1, 2000. This act does not
apply to any person who held a valid North Carolina limited learner’s permit issued
before December 1, 1998, who held a valid North Carolina learner’s permit issued
before December 1, 1998, or who was a provisional licensee and held a valid North
Carolina drivers license issued before December 1, 1998. This act shall only apply to
conduct committed on or after the effective date by a person who is expelled,
suspended, or placed in an alternative educational setting as a result of that conduct.

Page 10
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S57-PCSSE-001.1
PROPOSED COMMITTEE SUBSTITUTE
SENATE BILL 57
THIS IS A DRAFT 10-FEB-99 18:37:26

ATTENTION: LINE NUMBERS MAY CHANGE AFTER ADOPTION

Short Title:

Lose Control Lose Your License. (Public)

Sponsors:

Referred to:

February 9, 1999

A BILL TO BE ENTITLED

AN ACT PROVIDING FOR LOSS OF DRIVERS LICENSE PRIVILEGES BY
CERTAIN PERSONS UNDER THE AGE OF 18 FOR COMMITTING DESIGNATED

ACTS.
The General Assembly of North Carolina enacts:
Section 1. Subsection (n) of G.S. 20-11 reads as
rewritten:
"(n) Driving Eligibility Certificate. -- A person who

9 desires to obtain a permit or license issued under this section
10 and who does not have a high school diploma or its equivalent
must shall have a driving eligibility certificate. A driving
eligibility certificate must shall meet the following conditions:

11
12
13
14
15
16
17
18
19

(1)

The person who is required to sign the certificate

under subdivision (4) of this subsection must shall

show that he or she has determined that one of the

following requirements is met:

a. The person is currently enrolled in school and
is making progress toward obtaining a high
school diploma or its equivalent.
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(la)

‘®

b. A substantial hardship would be placed on the
person or the person’s family if the person
does not receive a certificate.

c. The person cannot make progress toward
obtaining a high school diploma or its
equivalent. _

If the person who desires to obtain a permit or

license under this section was expelled, suspended
for more than 10 consecutive days, or assigned to

an alternative educational setting for an incident

that occurred either after the July 1 before the
school year in which the person enrolled in the
eighth grade or after the person’s fourteenth
birthday, whichever event occurred first, and this
disciplinary action was for (i) the possession or
sale of alcohol or an illegal controlled substance
on school property or at a school-sponsored or
school-related activity on or off school property,
(ii) the possession or use of a weapon or firearm
on school property in accordance with G.S. 115C-
391(dl), or (iii) the physical assault on an’
serious injury to a teacher or other schoo
personnel on school property or at a school-
sponsored or school-related activity on or off
school property in accordance with G.S. 115C-
391(d2)(1), then the person who is required under
subdivision (4) of this subsection to sign the
certificate shall show that he or she has
determined that the person has exhausted all
administrative appeals connected to the
disciplinary action and that one of the following
conditions is met:

a. The conduct that led to the disciplinary
action occurred before the person reached the
age of 15, and the person is now at least 16
years old.

b. The conduct that 1led to the disciplinary
action occurred after the person reached the
age of 15, and it is at least one year after
the date the person exhausted all
administrative appeals connected to the

disciplinary action."; ‘

S57-PCSSE-001.1
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(2)

(3)

(4)

The person has returned to school following
the period of expulsion or suspension and has
displayed exemplary student behavior, in
accordance with rules adopted by the State
Board of Education under G.S. 115C-12(28), the
Secretary of Administration under G.S. 115C-
566, or the State Board of Community Colleges
under G.S. 115D-5(a3), as applicable.

The person was placed in an alternative
educational setting and has displayed
exemplary student behavior, in accordance with
rules adopted by the State Board of Education
under G.S. 115C-12(28), the Secretary of
Administration under G.S. 115C-566, or the
State Board of Community Colleges under G.S.
115D-5(a3), as applicable.

The expulsion, suspension, or alternative
placement was for the possession or sale of
alcohol or an illegal controlled substance on
school property or at a school-sponsored or
school-related activity on or off school
property, and the person subsequently attended
and successfully completed a drug or alcohol
treatment counseling program, as appropriate.
The determination as to whether the person
successfully completed this program shall be
made in accordance with rules adopted by the
State Board of Education under G.S. 115C-
12(28), the Secretary of Administration under
G.S. 115C-566, or the State Board of Community
Colleges, as applicable.

The person needs the certificate in order to
drive to and from school, a drug or alcohol
treatment counseling program, as appropriate,
or a mental health treatment program, and no
other transportation is available.

It must shall be on a form approved by the
Division.

It must shall be dated within 30 days of the date
the person applies for a permit or license issuable
under this section.

It must shall be signed by the applicable person
named below:

S57-PCSSE-001.1
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1 a. The principal, or the principal’s designee, of
2 the public school in which the person is
3 enrolled.
4 b. The administrator, or the administrator’s
5 designee, of the nonpublic school in which the
6 person is enrolled.
7 c. The person who provides the academic
8 instruction in the home school in which the
9 person is enrolled.
10 cl. The person who provides the academic
11 instruction in the home in accordance with an
12 educational program found by a court, prior to
13 . July 1, 1998, to comply with the compulsory
14 attendance law.
15 d. The designee of the board of directors of the
16 charter school in which the person is
17 enrolled.
18 e. The president, or the president’s designee, of
19 the community college in which the person is
20 enrolled.

21 Notwithstanding any other law, the decision concerning whether‘
22 a driving eligibility certificate was properly issued or
23 improperly denied shall be appealed only as provided under the
24 rules adopted in accordance with G+~8~—115C=12(27}+ G.S. 115C-
25 12(28), G.S. 115p-5(a3), or G.S. 115C-566, whichever is
26 applicable, and may not be appealed under this Chapter."

27 Section 2. G.S. 20-13.2(cl) reads as rewritten:

28 "(cl) The Division must shall revoke the permit or license of
29 a person under the age of 18 if the proper school authority
30 notifies the Division that the person no longer meets the
31 requirements for a driving eligibility certificate under G.S. 20-

32 11(n). Notwithstanding subsection (d) of this section, the

33 length of revocation must shall last for the following periods:

34 (1) If the revocation is because of ineligibility for a

35 driving eligibility certificate under G.S. 20-

36 11(n)(1), then the revocation shall last until the

37 person’s eighteenth birthday.

38 (2) If the revocation is because of ineligibility for a ,
39 driving eligibility certificate under G.S. 20-

40 11(n)(la), then the revocation shall be for a

41 period of one year. d

Page 4 S57-PCSSE-001.1
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The For a person whose permit or license was revoked due to
ineligibility for a driving eligibility certificate under G.S.
20-11(n)(1), the Division must shall restore a person’s permit or
license before the person’s eighteenth birthday, if the person
submits to the Division one of the following:

(1) A high school diploma or its equivalent.
(2) A driving eligibility certificate as required under
G.S. 20-11(n).

For a person whose permit or license was revoked due to
ineligibility for a driving eligibility certificate under G.S.
20-11(n)(la), the Division shall restore a person’s permit or
license before the end of the revocation period, if the person
submits to the Division a driving eligibility certificate as
required under G.S. 20-1l1(n).

Notwithstanding any other law, the decision concerning whether
a driving eligibility certificate was properly issued or
improperly denied shall be appealed only as provided under the
rules adopted in accordance with G&+$+~—3115G=12{27}, G.S. 115C-
12(28), G.S. 115D-5(a3), or G.S. 115C-566, whichever is
applicable, and may not be appealed under this Chapter."

Section 3. G.S. 115C-12(28) reads as rewritten:
"(28) Duty to Develop Rules for Issuance of Driving
Eligibility Certificates. -- The State Board

of Education shall issue—rules—defining adopt

the following rules to assist schools in their
administration of procedures necessary to
implement G.S. 20-11 and G.S. 20-13.2:

a. To define what is equivalent to a high school
diploma for the purposes of G.S. 20-11 and
G.S. 20-13.2. These rules shall apply to all
educational programs offered in the State by
public schools, charter schools, nonpublic
schools, or community colleges.

b. To establish The—State-Beard-also—shallissue
rules—for— the procedures a person who is or
was enrolled in a public school, in a charter
school, or in a nonpublic school accredited by
the Board wmust shall follow and the
requirements that person must shall meet to
obtain a driving eligibility certificate.

C. To require the The— person who is required
under G.S. 20-11(n) to sign the driving
eligibility certificate must to provide the

S57-PCSSE-001.1 Page 5
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certificate if he or she determines that ene

of the following requirements i& are met:

av 1. The person seeking the certificate

is currently enrolled in school and
is making progress toward obtaining
a high school diploma or its
eguivalent

b~ A equivalent; a substantial hardship
would be placed on the person seeking the
certificate or the person’s family if the
person does not receive the certificate~

&~ The certificate; or the person seeking
the certificate cannot make progress
toward obtaining a high school diploma or
its equivalent.

2. If the person who desires to obtain a
permit or license under G.S. 20-11 was
expelled, suspended for more than 10
consecutive days, or assigned to an
alternative educational setting, for an
incident that occurred after the July l‘
before the school vyear in which the
person enrolled in the eighth grade or
after the person’s fourteenth birthday,
whichever event occurred first, and this
disciplinary action was for the
possession or sale of alcohol or an
illegal controlled substance on_ school
property or at a school-sponsored or
school-related activity on or off school
property, for the possession or use of a
weapon or firearm on school property in
accordance with G.S. 115C-391(dl), or for
the physical assault on and serious
injury to a teacher or other school
personnel on school property or at a
school-sponsored or school-related
activity on or off school property in
accordance with G.S. 115C-391(d2)(1),
then the person who is required under
G.S. 20-11(n)(4) to sign the certificate
shall show that he or she has determined
that the person has exhausted al
administrative appeals connected to the

S57-PCSSE-001.1
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disciplinary action and that one of the

following conditions is met:

I. The conduct that led to the
disciplinary action occurred before
the person reached the age of 15,
and the person is now at least 16
years old.

II1. The conduct that led to the
disciplinary action occurred after
the person reached the age of 15,
and it is at least one year after
the date the person exhausted all
administrative appeals connected to
the disciplinary action.

III. The person has returned to school
following the period of expulsion or
suspension and has displayed
exemplary student behavior.

IV. The person was placed in an
alternative educational setting and
has displayed exemplary student
behavior.

V. The expulsion, suspension, or
alternative placement was for the
possession or sale of alcohol or an
illegal controlled substance, and
the person subsequently attended and
successfully completed a drug or
alcohol treatment counseling
program, as appropriate.

VI. The person needs the certificate in
order to drive to and from school, a
drug or alcohol treatment counseling
program, as appropriate, or a mental
health treatment program, and no
other transportation is available.

These rules shall apply to public schools,
charter schools, and nonpublic schools
accredited by the State Board.

To provide for an appeal to an appropriate
education authority by a person who is denied
a driving eligibility certificate. These
rules shall apply to public schools, charter

Page 7
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schools, and nonpublic schools accredited by

the State Board.

e. For a person whose permit or license was
denied or revoked due to ineligibility for a
driving eligibility certificate under G.S. 20-
ll1(n)(la), to provide for the optional
issuance of a driving eligibility certificate,
after six months from the date the person
would otherwise be eligible for a driving
eligibility certificate, if the person meets
one of the following:

l;  Displays exemplary student behavior.

2. Attends and successfully completes a drug
or alcohol treatment counseling program,
as appropriate.

These rules shall apply to public schools,

charter schools, and nonpublic schools

accredited by the State Board.

f. To define exemplary student behavior. These
rules shall apply to public schools, charter
schools, and nonpublic schools accredited by
the State Board.

The State Board also shall develop policies as
to when it is appropriate to notify the Division of
Motor Vehicles that a person who is or was enrolled
in a public school, in a charter school, or in a
nonpublic school accredited by the Board no longer
meets the requirements for a driving eligibility
certificate.

The State Board shall develop a form for
parents, quardians, or emancipated juveniles, as
appropriate, to provide their written, irrevocable
consent for a school to disclose to the Division of
Motor Vehicles that the student is no longer
eligible for a driving eligibility certificate
needed to comply with G.S. 20-11 or G.S. 20-13.2 in
the event that this disclosure is necessary. This
form shall be used for students enrolled in public
schools, charter schools, or nonpublic_schools
accredited by the Board."

Section 4. G.S. 115C-566 reads as rewritten:

"§ 115C-566.

Driving eligibility certificates; requirements.

(a) The Secretary of Administration, upon consideration of the
44 advice of the Division of Nonpublic Education in the Office of

Page 8
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the Governor and representatives of nonpublic schools, shall
issue adopt rules for the procedures a person who is or was
enrolled in a home school, in a nonpublié school that is not
accredited by the State Board of Education, or in an educational
program found by a court, prior to July 1, 1998, to comply with
the compulsory attendance law, must shall follow and the
requirements that person must meet to obtain a driving
eligibility certificate. The—person The procedures shall provide
that the person who is required under G.S. 20-11(n) to sign the
driving eligibility <certificate wmust shall provide the
certificate if he—er—shedetermines—that—one—of the following
requirements is are met:
(1) He or she determines that:

a. The person seeking the certificate is
currently enrolled in school and 1is making
progress toward obtaining a high school
diploma or its eguiwalent~ equivalent;

4+ b. A substantial hardship would be placed on the
person seeking the certificate or the person’s family if the
person does not receive the certificate~
certificate; or
35 c. The person seeking the certificate cannot make
progress toward obtaining a high school
diploma or its eguiwvalent~ equivalent; and
(2) If the person who desires to obtain a permit or
license under G.S. 20-11 was expelled, suspended
for more than 10 consecutive days, or assigned to
an alternative educational setting, for an incident
that occurred after the July 1 before the school
year in which the person enrolled in the eighth
grade or after the person’s fourteenth birthday,
whichever event occurred first, and this
disciplinary action was for the possession or sale
of alcohol or an illegal controlled substance on
school property or at a school-sponsored or school-
related activity on or off school property, for the
possession or use of a weapon or firearm on school
property in accordance with G.S. 115C-391(dl), or
for the physical assault on and serious injury to a
teacher or other school personnel on school
property or at a school-sponsored or school-related
activity on or off school property in accordance
with G.S. 115C-391(d2)(1l), then the person who is
required under G.S. 20-11(n)(4) to sign the

S57-PCSSE-001.1 A Page 9
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certificate shall show that he or she has
determined that the person has exhausted all
administrative appeals connected to the
disciplinary action and that one of the following
conditions is met:

a. The conduct that led to the disciplinary action
occurred before the person reached the age of 15,
and the person is now at least 16 years old.

b. The conduct that led to the disciplinary action
occurred after the person reached the age of 15,
and it is at least one year after the date the
person exhausted all administrative appeals
connected to the disciplinary action.

C. The person has returned to school following the
period of expulsion or suspension and has displayed

exemplary student behavior.
d. - The person was placed in an alternative educational

setting and has displayed exemplary student

behavior.
e. The expulsion, suspension, or alternative placement

was for the possession or sale of alcohol or a
illegal controlled substance, and the person
subsequently attended and successfully completed a
drug or alcohol treatment counseling program, as
appropriate.

f. The person needs the certificate in order to drive
to and from school, a drug or alcohol treatment
counseling program, as appropriate, or a mental
health treatment program, and no other

_ transportation is available.

The rules shall define exemplary student behavior and provide
for an appeal to an appropriate educational entity by a person
who is denied a driving eligibility certificate. The Division of
Nonpublic Education also shall develop policies as to when it is
appropriate to notify the Division of Motor Vehicles that a
person who is or was enrolled in a home school or in a nonpublic
school that is not accredited by the State Board of Education no
longer meets the requirements for a driving eligibility
certificate.

For a person whose permit or license was denied or revoked due

to ineligibility for a driving eligibility certificate under G.S.

20-11(n)(la), these rules shall provide for the optional issuance

of a driving eligibility certificate, after six months from th
date the person would otherwise be eligible for a drivin

Page 10 S57-PCSSE-001.1
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eligibility certificate, if the person meets one of the
following:

(1) Displays exemplary student behavior.

(2) Attends and successfully completes a drug or
alcohol treatment counseling program, - as
appropriate.

(b) The Secretary of Administration shall develop a form for
parents, gquardians, or emancipated juveniles, as appropriate, to
provide their written, irrevocable consent for a school to
disclose to the Division of Motor Vehicles that the student is no
longer eligible for a driving eligibility certificate needed to
comply with G.S. 20-11 or G.S. 20-13.2 in the event that this
disclosure is necessary. This form shall be used for students
enrolled in home schools or nonpublic schools. '

(c) In accordance with rules adopted by the Secretary under
this section, persons who are required to sign driving
eligibility certificates that meet the conditions established in
G.S. 20-11 shall obtain the necessary written, irrevocable
consent from parents, quardians, or emancipated juveniles, as
appropriate, in order to disclose information to the Division of
Motor Vehicles, and shall notify the Division of Motor Vehicles
when a student who holds a driving eligibility certificate no
longer meets its conditions."

Section 5. G.S. 115C-288 is amended by adding the

following new subsection to read:

"(k) To Sign Driving Eligibility Certificates and to Notify the
Division of Motor Vehicles. -- In accordance with rules adopted
by the State Board of Education, the principal or the principal’s
designee shall do all of the following:

(1) Sign driving eligibility certificates that meet the
conditions established in G.S. 20-11.

(2) Obtain the necessary written, irrevocable consent
from parents, gquardians, or emancipated juveniles,
as appropriate, in order to disclose information to
the Division of Motor Vehicles.

(3) Notify the Division of Motor Vehicles when a
student who holds a driving eligibility certificate
no longer meets its conditions."

Section 6. G.S. 115C-238.29F is amended by adding the

following new subsection to read:

"(j) Driving Eligibility Certificates. -- In accordance with
rules adopted by the State Board of Education, the designee of
the school’s board of directors shall do all of the following:

S57-PCSSE-001.1 Page 11
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1 (1) Sign driving eligibility certificates that meet the
2 conditions established in G.S. 20-11.

3 (2) Obtain the necessary written, irrevocable consent
4 from parents, gquardians, or emancipated juveniles,
5 as appropriate, in order to disclose information to
6 the Division of Motor Vehicles.

7 (3) Notify the Division of Motor Vehicles when a
8 student who holds a driving eligibility certificate
9 no longer meets its conditions."

10 Section 7. G.S. 115D-5(a3) reads as rewritten:

11 "(a3) The State Board of Community Colleges shall issue adopt
12 the following rules fer to assist community colleges in their
13 administration of procedures necessary to implement G.S. 20-11
14 and G.S. 20-13.2:

15 (1) To establish the procedures a person who is or was

16 enrolled in a community college must shall follow

17 and the requirements that person must shall meet to

18 obtain a driving eligibility certificate. The

19 (2) To require the person who is required under G.S.

20 20-11(n) to sign the driving eligibility

21 certificate must to provide the certificate if he.
22 or she determines that ene—sof the following

23 requirements ie are met:

24 44} a. The person seeking the certificate is

25 currently enrolled in school and is making

26 progress toward obtaining a high school

27 diploma or its eguivalent~

28 {2+ A equivalent; a substantial hardship would be

29 placed on the person seeking the certificate or the

30 person’s family if the person does not receive the

31 certificate~

32 {3} The certificate; or the person seeking the

33 certificate cannot make progress toward obtaining a

34 high school diploma or its equivalent.

35 b. If the person who desires to obtain a permit

36 or license under G.S. 20-11 was expelled,

37 suspended for more than 10 consecutive days,

38 or assigned to an alternative educational .
39 setting, for an incident that occurred after

40 the July 1 before the school year in which the

41 person enrolled in the eighth grade or after ¢
42 the person’s fourteenth birthday, whichever

43 .event occurred first, and this disciplinar

44 action was for the possession or sale o

Page 12 ' S57-PCSSE-001.1
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alcohol or an illegal controlled substance on

'school property or at a school-sponsored or

school-related activity on or off school
property, for the possession or use of a
weapon or firearm on school property in
accordance with G.S. 115C-391(dl), or for the
physical assault on and serious injury to a
teacher or other school personnel on school
property or at a school-sponsored or school-
related activity on or off school property in
accordance with G.S. 115C-391(d2)(1), then the
person who is required under G.S. 20-11(n)(4)
to sign the certificate shall show that he or
she has determined that the person has
exhausted all administrative appeals connected
to the disciplinary action and that one of the
following conditions is met:

I. The conduct that led to the disciplinary
action occurred before the person reached
the age of 15, and the person is now at
least 16 years old.

II. The conduct that led to the disciplinary
action occurred after the person reached
the age of 15, and it is at least one
vear after the date the person exhausted
all administrative appeals connected to
the disciplinary action.

III. The person has returned to school
following the period of expulsion or
suspension and has displayed exemplary
student behavior.

IV. The person was placed in an alternative
educational setting and has displayed
exemplary student behavior.

V. The expulsion, suspension, or alternative
placement was for the possession or sale
of alcohol or an illegal controlled
substance, and the person subsequently
attended and successfully completed a
drug or alcohol treatment counseling
program, as appropriate.

VI. The person needs the certificate in order
to drive to and from a community college,
a drug or alcohol treatment counseling

Page 13
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effective when they become law.

program, as appropriate, or a mental

health treatment program,

and no other

transportation is available.

(3) The—rules—shall To provide for an appeal through
the grievance procedures established by the board
of trustees of each community college by a person
who is denied a driving eligibility certificate.

(4) For a person whose permit or license was denied or

revoked due to

ineligibility for a driving

eligibility certificate under G.S. 20-11(n)(la), to

provide for the optional issuance of a driving

eligibility certificate, after six months from the

date the person would otherwise be eligible for a

driving eligibility certificate,

if the person

meets one of the following:

a. Displays exemplary student behavior.

b. Attends and successfully completes a drug or

alcohol

tre

atment counseling

program, as

appropriate.

The State Board also shall develop policies a

(5) To define exemplary student behavior.
5

to when it is appropriate to notify the Division o
Motor Vehicles that a person who is or was enrolled
college no longer meets the

in a community

requirements for a driving eligibility certificate.
The State Board also shall adopt guidelines to

assist the presidents

their designation of representat
driving eligibility certificates.
The State Board shall develop a form for the

of community colleges in

ives to sign

appropriate

individuals to provide their written,

irrevocable

consent for a community college to

disclose to

the Division of Motor Vehicles that the

student is

no

longer eligible for a driving

eligibility

certificate needed to comply with G.S.

20-11 or G

.S. 2

0-13.2 in the ev

ent that this

disclosure is necessary."

Section 8. Sections

becomes effective July 1,

person who held a valid North Carolina limited learner’s permit

issued before December 1,
learner’'s permit issued before December 1, 1997, or who was ‘
provisional licensee and held a valid North Carolina drivers

Page 14

2000.

1997,

3, 4, and 7 of

this act are '

The remainder of this act

This act does not apply to any

who held a valid

North Carolina
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1 license issued before December 1, 1997. This act shall only
2 apply to conduct committed on or after the effective date by a
3 person who is expelled, suspended, or placed in an alternative
4 educational setting as a result of that conduct.

5

S57-PCSSE-001.1 ~ Page 15



North Carolina General Assembly

Legislative Services Office George R. Hall, Legislative Services Officer
(919) 733-7044

Elaine W. Robinson, Director  Gerry F. Cohen, Director Thomas L. Covington, Director  Tony C. Goldman, Director Terrence D. Sullivan, Director
Administrative Division Bill Drafting Division Fiscal Research Division Information Systems Division Research Division

Room 5, Legislative Building Suite 401, LOB Suite 619, LOB Suite 400, LOB Suite 545, LOB

16 W. Jones Street 300 N. Salisbury St. 300 N. Salisbury St. 300 N. Salisbury St. 300 N. Salisbury St.

Raleigh, NC 27603-5925 Raleigh, NC 27603-5925 Raleigh, NC 27603-5925 Raleigh, NC 27603-5925 Raleigh, NC 27603-5925
(919) 733-7500 (919) 733-6660 (919) 733-4910 (919) 733-6834 (919) 733-2578

February 11, 1999
MEMORANDUM
TO: Senator Roy Cooper, Chair, Senate Judiciary | Committee
FROM: O. Walker Reagan, Committee Co-Counsel

RE: PROPOSED COMMITTEE SUBSTITUTE FOR SENATE BILL 57 - LOSE
CONTROL LOSE YOUR LICENSE - Senator Cooper

Senate Bill 57 would amend the law for persons under age 18 obtaining driver
license privileges by conditioning their right to drive on not being expelled or suspended from
school because of alcohol or drug violations, bringing illegal weapons on school property, or
assaulting and seriously injuring a teacher or other school personnel on school property.

Current law provides that anyone between the ages of 15 and 18 who does not have
a high school diploma and wants to obtain or keep a limited learner’s permit, learner’s permit, or
provisional drivers license must obtain a driving eligibility certificate showing that the person is
attending school and is making satisfactory progress towards obtaining a high school diploma.
If the person does not have a high school diploma or its equivalent and is not making progress
towards obtaining a high school diploma or its equivalent, the person will not receive a driving
eligibility certificate or the person’s permit or license will be revoked.

Senate Bill 57 adds further criteria under which a person would not be issued a
driving eligibility certificate or the person’s permit or license would be revoked. Under the bili a
person would not be eligible to obtain a permit or license if the person was:
o Expelled;
e Suspended for more than 10 consecutive days; or
e Assigned to an alternative educational setting
for one of the following incidents:
» The possession or sale of alcohol or an illegal controlled substance on schoo! property
or at a school-sponsored or school-related activity either on or off school property.
» The possession or use of a gun, rifle, pistol, or other firearm, or any dynamite cartridge,
bomb, grenade, mine, or powerful explosive on school property. (This does not include
BB guns, stun guns, air rifles, air pistols, or other weapons.)
¢ The physical assault on and serious injury to a teacher or other school personnel on
school property or at a school-sponsored or school-related activity on or off school
property.

AN EQUAL OPPORTUNITY/AFFIRMATIVE ACTION EMPLOYER

17



The driving eligibility certificate would be revoked for one year, but may be reinstated
after six months if the person displays exemplary student behavior or attends and successfully
completes a drug or alcohol treatment counseling program.

In addition, a driving eligibility certificate may be issued if the person needs the
certificate to drive to and from school, a drug or alcohol treatment counseling program, or
mental health treatment program, and no other transportation is available.

The bill applies to public schools, nonpublic schools, charter schools, home schools,
and community colleges.

Section 1 amends G.S. 20-11(n) to provide that anyone less than 18 years old
desiring to obtain a learners permit or drivers license must obtain a driving eligibility certificate
certifying that the person has not been expelled or suspended from school for the enumerated
offenses.

Section 2 amends G.S. 20-13.2(c1) (Grounds for revoking a provisional license) to
provide that the revocation of permits or licenses for a lose control violation would be for a
period of one year. This section also provides that the Division of Motor Vehicles (DMV) must
restore a person’s permit or license before the end of the revocation period if the person
presents a valid driving eligibility certificate.

Section 3 amends G.S. 115C-12(28) (State Board of Education ~ Duty to develop
rules for issuance of driving eligibility certificates) and Section 4 amends G.S. 115C-566
(Nonpublic Schools — Driving eligibility certificates; requirements) to direct the appropriate
agencies to adopt rules to assist public schools, nonpublic schools not accredited by the-State
Board of Education, and home schools in administering the provisions of G.S. 20-11(n)(1a).

Section 5 amends G.S. 115C-288 (Powers and duties of principals), and Section 6
amends G.S. 115C-238.29F (Education/Optional programs — General requirements) to require
the appropriate school personnel to:

e Sign driving eligibility certificates that meet the criteria under G.S. 20-11.

» Obtain necessary written, irrevocable consent from parents, guardians, or emancipated
juveniles, as appropriate, in order to disclose necessary information to DMV.

» Notify DMV when a student who holds a driving eligibility certificate no longer meets its
conditions.

Section 7 amends G.S. 115D-5(a3) (Community colleges — administration of
institutions) to direct the State Board of Community Colleges to adopt rules to administer G.S.
20-11 and G.S. 20-13.2.

Section 8 provides that rule making agencies may begin adopting rules as soon as
the bill becomes law. The remainder of the act is effective July 1, 2000 and applies to anyone
who obtained a learners permit or drivers license after December 1, 1997. The act applies only
to conduct committed on or after the effective date by a person who is expelled, suspended, or
placed in an alternative educational setting as a result of that conduct.

S57-SMRU-001
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MINUTES
SENATE JUDICIARY | COMMITTEE
FEBRUARY 16, 1999

The Senate Judiciary | Committee met on Tuesday, February 16, 1999 at
10:00 a.m. in Room 1027 of the Legislative Building. A majority of members was
present.

Senator Cooper called the meeting to order and welcomed members and
guests.

The Proposed Committee Substitute for Senate Bill 57 - AN ACT
PROVIDING FOR LOSS OF DRIVERS LICENSE PRIVILEGES BY CERTAIN PERSONS
UNDER THE AGE OF 18 FOR COMMITTING DESIGNATED ACTS - adopted at the
meeting on February 11™ was brought back for continued discussion.

The following people were recognized to speak on the bill:

Jeff Arney — Greensboro Police Officer — School Resource Officer

Capt. Jim Cyfers - Greensboro Police Dept. — Director of School Resource
Plan

Doug Robinson - Co-ordinator for Students Against School Violence

Linda Mahem — Guidance Counsellor — Broughton High School, Raleigh

Robin Johnson — Research Division — General Assembly (to answer
questions)

Discussion of Senate Bill 57 will continue at the next meeting.

There being no further business, the meeting adjourned.

7] [ —Z SN, W

Sen. Ro{/ A. Cooper,@, Chairman Suéan M. Moore, Comm. Assistant




Principal Clerk
Reading Clerk

SENATE
NOTICE OF COMMITTEE MEETING

The Senate Committee on Judiciary I will meet at the following time:

DATE: Tuesday, February 16, 1999
TIME: 10:00 a.m.
ROOM: 1027

The following bills or resolutions will be considered:

SB 57 Lose Control, Lose Your License Cooper

Senator Cooper, Chair
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PROPOSED COMMITTEE SUBSTITUTE
SENATE BILL 57
THIS IS A DRAFT 10-FEB-99 18:37:26

ATTENTION: LINE NUMBERS MAY CHANGE AFTER ADOPTION

Short Title:

Lose Control Lose Your License. (Public)

Sponsors:

Referred to:

February 9, 1999

A BILL TO BE ENTITLED

AN ACT PROVIDING FOR LOSS OF DRIVERS LICENSE PRIVILEGES BY
CERTAIN PERSONS UNDER THE AGE OF 18 FOR COMMITTING DESIGNATED

ACTS.
The General Assembly of North Carolina enacts:
Section 1. Subsection (n) of G.S. 20-11 reads as
rewritten:
"(n) Driving Eligibility Certificate. -- A person who

desires to obtain a permit or license issued under this section
10 and who does not have a high school diploma or its equivalent
must shall have a driving eligibility certificate. A driving
eligibility certificate must shall meet the following conditions:

(1)

The person who is required to sign the certificate

under subdivision (4) of this subsection must shall

show that he or she has determined that one of the

following requirements is met:

a. The person 1is currently enrolled in school and
is making progress toward obtaining a high
school diploma or its equivalent.
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‘

b. A substantial hardship would be placed on the
person or the person’'s family if the person
does not receive a certificate.

c. The person cannot make progress toward
obtaining a high school diploma or its
equivalent. .

If the person who desires to obtain a permit or

license under this section was expelled, suspended
for more than 10 consecutive days, or assigned to
an alternative educational setting for an incident
that occurred either after the July 1 before the
school year in which the person enrolled in_ the
eighth qgrade or after the person’'s fourteenth

birthday, whichever event occurred first, and this
disciplinary action was for (i) the possession or
sale of alcohol or an illegal controlled substance

on school property or at a school-sponsored or
school-related activity on or off school property,
(ii) the possession or use of a weapon or firearm

on school property in accordance with G.S. 115C

391(dl), or (iii) the physical assault on an

serious injury to a teacher or other school
personnel on school property or at a school-
sponsored or school-related activity on or off
school property in accordance with G.S. 115C-
391(d2)(1), then the person who is required under
subdivision (4) of this subsection to sign the
certificate shall show that he or she has
determined that the person has exhausted all
administrative appeals connected to the
disciplinary action and that one of the following
conditions is met:

a. The conduct that led to the disciplinary
action occurred before the person reached the
age of 15, and the person is now at least 16
years old.

b. The conduct that led to the disciplinary
action occurred after the person reached the
age of 15, and it is at least one year after
the date the person exhausted all
administrative appeals connected to th'

disciplinary action.";

S57-PCSSE-001.1
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(2)
(3)

(4)

C. The person has returned to school following
the period of expulsion or suspension and has
displayed exemplary student behavior, in
accordance with rules adopted by the State
Board of Education under G.S. 115C-12(28), the
Secretary of Administration under G.S. 115C-
566, or the State Board of Community Colleges
under G.S. 115D-5(a3), as applicable.

d. The person was placed in an alternative
educational setting and has displavyed
exemplary student behavior, in accordance with
rules adopted by the State Board of Education
under G.S. 115C-12(28), the Secretary of
Administration under G.S. 115C-566, or the
State Board of Community Colleges under G.S.
115D-5(a3), as applicable.

e. The expulsion, suspension, or alternative
placement was for the possession or sale of
alcohol or an illegal controlled substance on
school property or at a school-sponsored or
school-related activity on or off school
property, and the person subsequently attended
and successfully completed a drug or alcohol
treatment counseling program, as appropriate.
The determination as to whether the person
successfully completed this program shall be
made in accordance with rules adopted by the
State Board of Education under G.S. 115C-
12(28), the Secretary of Administration under
G.S. 115C-566, or the State Board of Community
Colleges, as applicable.

f. The person needs the certificate in order to
drive to and from school, a drug or alcohol
treatment counseling program, as appropriate,
or a mental health treatment program, and no
other transportation is available.

It must shall be on a form approved by the

Division.

It must shall be dated within 30 days of the date

the person applies for a permit or license issuable

under this section.

It must shall be signed by the applicable person

named below:

S57-PCSSE-001.1 Page 3
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1 a. The principal, or the principal’s designee, of
2 the public school in which the person is
3 enrolled.

4 b. The administrator, or the administrator’s
5 designee, of the nonpublic school in which the
6 person is enrolled.

7 c. The person who provides the academic
8 instruction in the home school in which the
9 person is enrolled.
10 cl. The ©person who provides the academic
11 instruction in the home in accordance with an
12 educational program found by a court, prior to
13 July 1, 1998, to comply with the compulsory
14 attendance law.
15 d. The designee of the board of directors of the
16 charter school in which the person is
17 enrolled.
18 e. The president, or the president’s designee, of
19 the community college in which the person is

20 enrolled.

21 Notwithstanding any other law, the decision concerning whether.
22 a driving eligibility certificate was properly issued or
23 improperly denied shall be appealed only as provided under the
24 rules adopted in accordance with G&+$+—115C=12{27}+ G.S. 115C-
25 12(28), G.S. 115D-5(a3), or G.S. 115C-566, whichever is
26 applicable, and may not be appealed under this Chapter."

27 Section 2. G.S. 20-13.2(cl) reads as rewritten:

28 "(cl) The Division must shall revoke the permit or license of
29 a person under the age of 18 if the proper school authority
30 notifies the Division that the person no longer meets the
31 requirements for a driving eligibility certificate under G.S. 20-
32 11(n). Notwithstanding subsection (d) of this section, the
33 length of revocation must shall last for the following periods:

34 (1) If the revocation is because of ineligibility for a
35 driving eligibility certificate under G.S. 20-
36 11(n)(1), then the revocation shall last until the
37 person’s eighteenth birthday.

38 (2) If the revocation is because of ineligibility for a
39 driving eligibility certificate under G.S. 20-
40 ll1(n)(la), then the revocation shall be for a
41 period of one year.

42 ‘] } . . . Ce s

Page 4 : S57-PCSSE-001.1
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The For a person whose permit or license was revoked due to
ineliqgibility for a driving eligibility certificate under G.S.
20-11(n)(1), the Division must shall restore a person’s permit or
license before the person’s eighteenth birthday, if the person
submits to the Division one of the following:

(1) A high school diploma or its equivalent.

(2) A driving eligibility certificate as required under

G.S. 20-11(n).

For a person whose permit or license was revoked due to
ineligibility for a driving eligibility certificate under G.S.
20-11(n)(la), the Division shall restore a person’s permit or
license before the end of the revocation period, if the person
submits to the Division a driving eligibility certificate as
required under G.S. 20-11(n).

Notwithstanding any other law, the decision concerning whether
a driving eligibility certificate was properly issued or
improperly denied shall be appealed only as provided under the
rules adopted in accordance with G+S+—115C=12{27}y G.S. 115C-
12(28), G.S. 115D-5(a3), or G.S. 115C-566, whichever is
applicable, and may not be appealed under this Chapter."

Section 3. G.S. 115C-12(28) reads as rewritten:

"(28) Duty to Develop Rules for Issuance of Driving
Eligibility Certificates. -- The State Board
of Education shall issue—rules—defining adopt
the following rules to assist schools in their
administration of procedures necessary to
implement G.S. 20-11 and G.S. 20-13.2:

a. To define what is equivalent to a high school
diploma for the purposes of G.S. 20-11 and
G.S. 20-13.2. These rules shall apply to all
educational programs offered in the State by
public schools, charter schools, nonpublic
schools, or community colleges.

b. To establish The—State—Board-also—shall—issue
-rules—fer— the procedures a person who is or
was enrolled in a public school, in a charter
school, or in a nonpublic school accredited by
the Board wmust shall follow and the
requirements that person must shall meet to
obtain a driving eligibility certificate.

C. To require the The— person who is required
under G.S. 20-11(n) to sign the driving
eligibility certificate must to provide the

S57-PCSSE-001.1 Page 5
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certificate if he or she determines that one

of the following requirements 4i& are met:

av 1. The person seeking the certificate

is currently enrolled in school and
is making progress toward obtaining
a high school diploma or its
eguivalent~

b. A equivalent; a substantial hardship
would be placed on the person seeking the
certificate or the person’s family if the
person does not receive the certificate~

&~ The certificate; or the person seeking
the certificate cannot make progress
toward obtaining a high school diploma or
its equivalent.

2. If the person who desires to obtain a
permit or license under G.S. 20-11 was
expelled, suspended for more than 10
consecutive days, or assigned to an
alternative educational setting, for a
incident that occurred after the July ,'
before the school vyear in which the
person enrolled in the eighth grade or
after the person’s fourteenth birthday,
whichever event occurred first, and this
disciplinary action was for the
possession or sale of alcohol or an
illegal controlled substance on school
property or at a school-sponsored or
school-related activity on or off school
property, for the possession or use of a
weapon or firearm on school property in
accordance with G.S. 115C-391(dl), or for
the physical assault on and serious
injury to a teacher or other school
personnel on school property or at a
school-sponsored or school~-related
activity on or off school property in
accordance with G.S. 115C-391(d2)(1l),
then the person who 1is required under
G.S. 20-11(n)(4) to sign the certificate
shall show that he or she has determine
that the person has exhausted al
administrative appeals connected to the

S57-PCSSE-001.1
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disciplinary action and that one of the

following conditions is met:

I. The conduct that led to the
disciplinary action occurred before
the person reached the age of 15,
and the person is now at least 16
years old.

IXI. The conduct that led to the
disciplinary action occurred after
the person reached the age of 15,
and it is at least one year after
the date the person exhausted all
administrative appeals connected to
the disciplinary action.

III. The person has returned to school
following the period of expulsion or
suspension and has displayed
exemplary student behavior.

IV. The person was placed in an
alternative educational setting and
has displayed exemplary student
behavior.

V. The expulsion, suspension, or
alternative placement was for the
possession or sale of alcohol or an
illegal controlled substance, and
the person subsequently attended and
successfully completed a drug or
alcohol treatment counseling
program, as appropriate.

VI. The person needs the certificate in
order to drive to and from school, a
drug or alcohol treatment counseling
program, as appropriate, or a mental
health treatment program, and no
other transportation is available.

These rules shall apply to public schools,
charter schools, and nonpublic schools
accredited by the State Board.

To provide for an appeal to an appropriate
education authority by a person who is denied
a driving eligibility certificate. These
rules shall apply to public schools, charter

Page 7
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schools, and nonpublic schools accredited by
the State Board.

e. For a person whose permit or license was
denied or revoked due to ineligibility for a
driving eligibility certificate under G.S. 20-
11(n)(la), to provide for the optional
issuance of a driving eligibility certificate,
after six months from the date the person
would otherwise be eligible for a driving
eligibility certificate, if the person meets
one of the following:

1. Displays exemplary student behavior.

2. Attends and successfully completes a drug
or alcohol treatment counseling program,
as appropriate.

These rules shall apply to public schools,

charter schools, and nonpublic schools

accredited by the State Board.

f. To define exemplary student behavior. These
rules shall apply to public schools, charte;‘.

schools, and nonpublic schools accredited b

the State Board.

The State Board also shall develop policies as
to when it is appropriate to notify the Division of
Motor Vehicles that a person who is or was enrolled
in a public school, in a charter school, or in a
nonpublic school accredited by the Board no longer
meets the requirements for a driving eligibility
certificate.

The State Board shall develop a form for
parents, quardians, or emancipated juveniles, as
appropriate, to provide their written, irrevocable
consent for a school to disclose to the Division of
Motor Vehicles that the student is no longer
eligible for a driving eligibility certificate
needed to comply with G.S. 20-11 or G.S. 20-13.2 in
the event that this disclosure is necessary. This
form shall be used for students enrolled in public
schools, charter schools, or nonpublic schools
accredited by the Board."

Section 4. G.S. 115C-566 reads as rewritten:

"§ 115C-566.

(a) The Secretary of Administration, upon consideration of th
44 advice of the Division of Nonpublic Education in the Office o

Page 8
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the Governor and representatives of nonpublic schools, shall
issue adopt rules for the procedures a person who is or was
enrolled in a home school, in a nonpublic school that is not
accredited by the State Board of Education, or in an educational
program found by a court, prior to July 1, 1998, to comply with
the compulsory attendance 1law, wmust shall follow and the
requirements that person must meet to obtain a driving
eligibility certificate. The—person The procedures shall provide
that the person who is required under G.S. 20-11(n) to sign the

driving eligibility <certificate wmust shall provide the
certificate if he—or -she—determines—that—one—of the following
requirements i6 are met: ‘

(1) He or she determines that:

a. The person seeking the certificate is
currently enrolled in school and is making
progress toward obtaining a high school
diploma or its eguiwvalent~ equivalent;

23 b. A substantial hardship would be placed on the
person seeking the certificate or the person’s family if the
person does not receive the <certificate-
certificate; or
3 c. The person seeking the certificate cannot make
progress toward obtaining a high school
diploma or its eguiwvalent-~ equivalent; and
(2) If the person who desires to obtain a permit or
license under G.S. 20-11 was expelled, suspended
for more than 10 consecutive days, or assigned to
an alternative educational setting, for an incident
that occurred after the July 1 before the school
vear in which the person enrolled in the eighth
grade or after the person’s fourteenth birthday,
whichever event occurred first, and this
disciplinary action was for the possession or sale
of alcohol or an illegal controlled substance on
school property or at a school-sponsored or school-
related activity on or off school property, for the
possession or use of a weapon or firearm on school
property in accordance with G.S. 115C-391(dl), or
for the physical assault on and serious injury to a
teacher or other school personnel on school
property or at a school-sponsored or school-related
activity on or off school property in accordance
with G.S. 115C-391(d2)(1), then the person who is
required under G.S. 20-11(n)(4) to sign the

S57-PCSSE-001.1 Page 9
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certificate shall show that he or she has
determined that the person has exhausted all
administrative appeals connected to the
disciplinary action and that one of the following
conditions is met:
a. The conduct that led to the disciplinary action
occurred before the person reached the age of 15,
and the person is now at least 16 years old.
b. The conduct that led to the disciplinary action
occurred after the person reached the age of 15,
and it is--at least one year after the date the
person exhausted all administrative appeals
connected to the disciplinary action.
C. The person has returned to school following the
period of expulsion or suspension and has displayed
exemplary student behavior.

d. - The person was placed in an alternative educational
setting and has displayed exemplary student
behavior.

e. The expulsion, suspension, or alternative placement
was for the possession or sale of alcohol or al‘
illegal controlled substance, and the person
subsequently attended and successfully completed a
drug or alcohol treatment counseling program, as
appropriate.

f. The person needs the certificate in order to drive
to and from school, a drug or alcohol treatment
counseling program, as appropriate, or a mental
health treatment program, and no other
transportation is available.

The rules shall define exemplary student behavior and provide
for an appeal to an appropriate educational entity by a person
who is denied a driving eligibility certificate. The Division of
Nonpublic Education also shall develop policies as to when it is
appropriate to notify the Division of Motor Vehicles that a
person who is or was enrolled in a home school or in a nonpublic
school that is not accredited by the State Board of Education no
longer meets the requirements for a driving eligibility
certificate.

For a person whose permit or license was denied or revoked due
to ineligibility for a driving eligibility certificate under G.S.
20-11(n)(la), these rules shall provide for the optional issuancf‘

of a driving eligibility certificate, after six months from th
date the person would otherwise be eligible for a driving

Page 10 S57-PCSSE-001.1
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eligibility certificate, if the person meets one of the
following:

(1) Displays exemplary student behavior.

(2) Attends and successfully completes a drug or
alcohol treatment counseling program, as
appropriate.

(b) The Secretary of Administration shall develop a form for
parents, guardians, or emancipated juveniles, as appropriate, to
provide their written, irrevocable consent for a school to
disclose to the Division of Motor Vehicles that the student is no
longer eligible for a driving eliqibility certificate needed to
comply with G.S. 20-11 or G.S. 20-13.2 in the event that this
disclosure is necessary. This form shall be used for students
enrolled in home schools or nonpublic schools.

(c) In accordance with rules adopted by the Secretary under
this section, persons who are required to sign driving
eligibility certificates that meet the conditions established in
G.S. 20-11 shall obtain the necessary written, irrevocable
consent from parents, guardians, or emancipated juveniles, as
appropriate, in order to disclose information to the Division of
Motor Vehicles, and shall notify the Division of Motor Vehicles
when a student who holds a driving eligibility certificate no
longer meets its conditions."”

Section 5. G.S. 115C-288 is amended by adding the

following new subsection to read: '

"(k) To Sign Driving Eligibility Certificates and to Notify the
Division of Motor Vehicles. -- In accordance with rules adopted
by the State Board of Education, the principal or the principal’s
designee shall do all of the following:

(1) Sign driving eligibility certificates that meet the
conditions established in G.S. 20-11.

(2) Obtain the necessary written, irrevocable consent
from parents, guardians, or emancipated juveniles,
as appropriate, in order to disclose information to
the Division of Motor Vehicles.

(3) Notify the Division of Motor Vehicles when a
student who holds a driving eligibility certificate
no longer meets its conditions."

Section 6. G.S. 115C-238.29F is amended by adding the

following new subsection to read:

"(4) Driving Eligibility Certificates. -- In accordance with
rules adopted by the State Board of Education, the designee of
the school’s board of directors shall do all of the following:

S57-PCSSE-001.1 Page 11
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"(a3)

the following rules for

(1) Sign driving eligibility certificates that meet the
conditions established in G.S. 20-11.
Obtain the necessary written, irrevocable consent

(2)

(3)

from parents,

quardians, or emancipated juveniles,

as appropriate, in order to disclose information to

the Division of Motor Vehicles.

Notify the Division of Motor Vehicles when a

student who holds a driving eligibility certificate

no longer meets its conditions."

Section 7. G.S. 115D-5(a3) reads as rewritten:
The State Board of Community Colleges shall issue adopt

to assist community colleges in their

administration of procedures necessary to implement G.S. 20-11

To establish the procedures a person who is or was

enrolled in a community college must shall follow
and the requirements that person must shall meet to
obtain a driving eligibility certificate. The

To require the person who is required under G.S.

20-11(n) to sign the driving eligibility
certificate must to provide the certificate if h’
she determines that one—of the following

seeking the certificate is

currently enrolled in school and is making
progress toward obtaining a high school

substantial hardship would be

placed on the person seeking the certificate or the
person’s family if the person does not receive the

or the person seeking the

certificate cannot make progress toward obtaining a

If the person who desires to obtain a permit

or license under G.S. 20-11 was expelled,

suspended for more than 10 consecutive days,

to an alternative educational

an incident that occurred after

the July 1 before the school year in which the

person enrolled in the eighth grade or after

event occurred first, and this disciplinar

(1)
(2)
or
requirements is are met:
++ a. The person
diploma or its eguivalent~
4+ A equivalent; a
certificate~
3> The certificate;
high school diploma or its equivalent.
b.
or assigned
setting, for
the person’s
action was

Page 12
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alcohol or an illegal controlled substance on
school property or at a school-sponsored or
school-related activity on or off school
property, for the possession or use of a
weapon or firearm on school property in
accordance with G.S. 115C-391(dl), or for the
physical assault on and serious injury to a
teacher or other school personnel on school
property or at a school-sponsored or school-
related activity on or off school property in
accordance with G.S. 115C-391(d2)(1), then the
person who is required under G.S. 20-11(n)(4)
to sign the certificate shall show that he or
she has determined that the person has
exhausted all administrative appeals connected
to the disciplinary action and that one of the
following conditions is met:

I. The conduct that led to the disciplinary
action occurred before the person reached
the age of 15, and the person is now at
least 16 years old.

II. The conduct that led to the disciplinary
action occurred after the person reached
the age of 15, and it is at least one
year after the date the person exhausted
all administrative appeals connected to
the disciplinary action.

I1I. The person has returned to school
following the period of expulsion or
suspension and has displayed exemplary
student behavior.

IV. The person was placed in an alternative
educational setting and has displayed
exemplary student behavior.

V. The expulsion, suspension, or alternative
placement was for the possession or sale
of alcohol or an illegal controlled
substance, and the person subsequently
attended and successfully completed a
drug or alcohol treatment counseling
program, as appropriate.

VI. The person needs the certificate in order
to drive to and from a community college,
a drug or alcohol treatment counseling

Page 13
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program, as appropriate, or a mental
health treatment program, and no other
transportation is available.

(3) The—rules—shall To provide for an appeal through
the grievance procedures established by the board
of trustees of each community college by a person
who is denied a driving eligibility certificate.

(4) For a person whose permit or license was denied or
revoked due to ineliqibility for a driving
eligibility certificate under G.S. 20-11(n)(la), to
provide for the optional issuance of a driving
eligibility certificate, after six months from the
date the person would otherwise be eligible for a
driving eligibility certificate, if the person
meets one of the following:

a. Displays exemplary student behavior.

b. Attends and successfully completes a drug or
alcohol treatment counseling program, as
appropriate.

(5) To define exemplary student behavior.

The State Board also shall develop policies a
to when it is appropriate to notify the Division of
Motor Vehicles that a person who is or was enrolled
in a community college no longer meets the
requirements for a driving eligibility certificate.
The State Board also shall adopt guidelines to
assist the presidents of community colleges in
their designation of representatives to sign
driving eligibility certificates.

The State Board shall develop a form for the
appropriate individuals to provide their written,
irrevocable consent for a community college to
disclose to the Division of Motor Vehicles that the
student 1is no longer eligible for a driving
eligibility certificate needed to comply with G.S.
20-11 or G.S. 20-13.2 in the event that this
disclosure is necessary."

Section 8. Sections 3, 4, and 7 of this act are
effective when they become law. The remainder of this act
becomes effective July 1, 2000. This act does not apply to any
person who held a valid North Carolina limited learner’'s permit
issued before December 1, 1997, who held a valid North Carolin
learner’s permit issued before December 1, 1997, or who was
provisional licensee and held a valid North Carolina drivers

Page 14 S57-PCSSE-001.1
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license issued before December 1, 1997. This act shall only
apply to conduct committed on or after the effective date by a
person who is expelled, suspended, or placed in an alternative
educational setting as a result of that conduct.

S57-PCSSE-001. 1 Page 15
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February 11, 1999
MEMORANDUM
TO: Senator Roy Cooper, Chair, Senate Judiciary | Committee
FROM: O. Walker Reagan, Committee Co-Counsel

RE: PROPOSED COMMITTEE SUBSTITUTE FOR SENATE BILL 57 - LOSE
CONTROL LOSE YOUR LICENSE - Senator Cooper

Senate Bill 57 would amend the law for persons under age 18 obtaining driver
license privileges by conditioning their right to drive on not being expelled or suspended from
school because of alcohol or drug violations, bringing illegal weapons on school property, or

‘ assaulting and seriously injuring a teacher or other school personnel on school property.

Current law pr"'ovides that anyone between the ages of 15 and 18 who does not have
a high school diploma and wants to obtain or keep a limited learner’s permit, learner’'s permit, or
provisional drivers license must obtain a driving eligibility certificate showing that the person is
attending school and is making satisfactory progress towards obtaining a high school diploma.
If the person does not have a high school diploma or its equivalent and is not making progress
towards obtaining a high school dipioma or its equivalent, the person will not receive a driving
eligibility certificate or the person’s permit or license will be revoked.

Senate Bill 57 adds further criteria under which a person would not be issued a
driving eligibility certificate or the person’s permit or license would be revoked. Under the bill a
person would not be eligible to obtain a permit or license if the person was:
o Expelled;
e Suspended for more than 10 consecutive days; or
e Assigned to an alternative educational setting
for one of the following incidents:
e The possession or sale of alcohol or an illegal controlled substance on school property
or at a school-sponsored or school-related activity either on or off school property.
» The possession or use of a gun, rifle, pistol, or other firearm, or any dynamite cartridge,
bomb, grenade, mine, or powerful explosive on school property. (This does not include
BB guns, stun guns, air rifles, air pistols, or other weapons.)
e The physical assault on and serious injury to a teacher or other school personnel on
school property or at a school-sponsored or school-related activity on or off school

. property.

AN EQUAL OPPORTUNITY/AFFIRMATIVE ACTION EMPLOYER



The driving eligibility certificate would be revoked for one year, but may be reinstated
after six months if the person displays exemplary student behavior or attends and successfully ‘
completes a drug or alcohol treatment counseling program.

In addition, a driving eligibility certificate may be issued if the person needs the
certificate to drive to and from school, a drug or alcohol treatment counseling program, or
mental health treatment program, and no other transportation is available.

The bill applies to public schools, nonpublic schools, charter schools, home schools,
and community colleges.

Section 1 amends G.S. 20-11(n) to provide that anyone less than 18 years old
desiring to obtain a learners permit or drivers license must obtain a driving eligibility certificate
certifying that the person has not been expelied or suspended from school for the enumerated
offenses.

Section 2 amends G.S. 20-13.2(c1) (Grounds for revoking a provisional license) to
provide that the revocation of permits or licenses for a lose control violation would be for a
period of one year. This section also provides that the Division of Motor Vehicles (DMV) must
restore a person’s permit or license before the end of the revocation period if the person
presents a valid driving eligibility certificate.

Section 3 amends G.S. 115C-12(28) (State Board of Education — Duty to develop
rules for issuance of driving eligibility certificates) and Section 4 amends G.S. 115C-566
(Nonpublic Schools — Driving eligibility certificates; requirements) to direct the appropriate
agencies to adopt rules to assist public schools, nonpublic schools not accredited by the:State
Board of Education, and home schools in administering the provisions of G.S. 20-11(n)(1a).

Section 5 amends G.S. 115C-288 (Powers and duties of principals), and Section 6
amends G.S. 115C-238.29F (Education/Optional programs — General requirements) to require
the appropriate school personnel to:

e Sign driving eligibility certificates that meet the criteria under G.S. 20-11.

e Obtain necessary written, irrevocable consent from parents, guardians, or emancipated
juveniles, as appropriate, in order to disclose necessary information to DMV.

» Notify DMV when a student who holds a driving eligibility certificate no longer meets its
conditions.

Section 7 amends G.S. 115D-5(a3) (Community colleges — administration of
institutions) to direct the State Board of Community Colleges to adopt rules to administer G.S.
20-11 and G.S. 20-13.2.

Section 8 provides that rule making agencies may begin adopting rules as soon as
the bill becomes law. The remainder of the act is effective July 1, 2000 and applies to anyone
who obtained a learners permit or drivers license after December 1, 1997. The act applies only
to conduct committed on or after the effective date by a person who is expelled, suspended, or
placed in an alternative educational setting as a result of that conduct.

S$57-SMRU-001
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Center for the Prevention of School Violence
20 Enterprise Street, Suite 2 » Raleigh, North Carolina 27607-7375
‘19) 515-9397 « 1-800-299-6054 * Fax (919) 515-9561
tp: www.ncsu.edu/cpsv/

Dr. Pamela L. Riley, Director

THE MOST FREQUENTLY REPORTED INCIDENTS/ACTS OF SCHOOL VIOLENCE IN
IN NORTH CAROLINA SCHOOLS: 1997-1998

Schools in North Carolina reported 7543 incidents/acts of school S EPORTED POSSESION OF WEAPONS
violence to the North Carolina Department of Public Instruction North Carona of Puoic
(NCDPI) for school year 1997-1998. The number of reported 8000 -
incidents/acts reflects a decrease of over seven percent from the | 2800 =) 1
previous reporting year and continues a decline which began in | 2000-
1996-1997. A close examination of the most recent NCDPI report | 4500
reveals that eighty-six percent of the incidents/acts were reported to |, |
have occurred in three categories: possession of a weapon (other
than a firearm); possession of a controlled substance; assault on 8007
school personnel. 0 1804-1905 1996-1997
1993-18684 1965-1998 1887-1988
The most frequently reported category, possession of a weapon
(other than a firearm), experienced a one percent increase in | REPORTEC POSSSSSION OF COMTROLLED SUBSTANCE
reported incidents/acts. This category had been the second most | 3000
frequently reported category in the two previous reporting years. In | 2s00 =) = o
1997-1998, the second most frequently reported category, possession | 5000
of a controlled substance, experienced a decrease of almost four
percent. This category had been the most frequently reported 1800 e
category in 1995-1996 and 1996-1997. Assaulton school personnel | 1990
continued as the third most frequently reported category in 1997- | soo0-
1998. For 1997-1998, the category reflects a sixteen percent decline. 0
1884-1988 1996-1887
1993-1984 1995-1896

The fact that these three categories have been the top three

categories of reported incidents/acts of school violence since

reporting began in 1993-1994 and that they have accounted for the REPORTED ASSAULTS ON SCHOOL PERSONNEL
vast majority (over eighty percent in each reporting year) of | 1g00 Morih Carine Deperimar o1 Punlo neion
reported incidents/acts is telling for what it reveals about the | 1400 s
problems North Carolina schools must address. Despite a | 1200 [rar1] =
decrease in the aggregate number of reported incidents as well as | 1000

decreases in two of the top three reporting categories, weapons, 800 (o7}

drugs, and assaultive behavior continue to interfere with the | 600

educational missions of the state’s schools. The many efforts | 400

school districts and schools have articulated in safe school plans | 200

must be vigorously pursued so that educational environments 0 1904-1805 18961987
which are free of fear and conducive to learning are provided to 1863-1684 1995-1896 1697-1994]

all students, teachers, and school staff in North Carolina.

SCHOOL VIOLENCE,

LETS

GET ITOUT OF EM.

NC STATE UNIVERSITY

1997-1894

1%
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MINUTES
SENATE JUDICIARY | COMMITTEE
FEBRUARY 18, 1999

The Senate Judiciary | Committee met on February 18, 1999 at 10:00 a.m.
in Room 1027 of the Legislative Building. A majority of members was present.

Senator Cooper called the meeting to order and asked that Senator Soles
chair the meeting for the continued discussion of Senate Bill 57 - AN ACT
PROVIDING FOR LOSS OF DRIVERS LICENSE PRIVILEGES BY CERTAIN PERSONS
UNDER THE AGE OF 18 FOR COMMITTING DESIGNATED ACTS.

Senator Cooper moved to adopt a Proposed Committee Substitute (#002.1)
for discussion. The motion carried by a majority voice vote.

Walker Reagan, Committee Counsel, was recognized to explain the changes
in the new Proposed Committee Substitute.

Senator Allran moved to amend the Proposed Committee Substitute on Page
3, Lines 36-43 (#1, copy attached). After discussion, the amendment was
withdrawn.

Robin Johnson - Counsel for the Education Committee, was recognized to
answer questions from the Committee.

Senator Allran moved to amend the Proposed Committee Substitute on Page
3, Lines 36-43 (changes are noted on Amendment #1). The motion carried by a
majority voice vote.

Senator Lucas moved to give the Proposed Committee Substitute for Senate
Bill 57 a favorable report as amended and roll it into a new Committee Substitute.
The motion carried by a majority voice vote.

There being no further business, the meeting adjourned.

Tl Lo T =Py, W YO
Susan M. Moore, Comm. Assistant

Sen. Roy’A. Coopeﬁi’, Chairman




Principal Clerk
Reading Clerk

SENATE
NOTICE OF COMMITTEE MEETING

The Senate Committee on Judiciary I will meet at the following time:
DATE: Thursday, February 18, 1999

TIME: 10:00 a.m.
ROOM: 1027

The following bills or resolutions will be considered:

SB 57 Lose Control, Lose Your License Cooper

Senator Cooper, Chair
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PROPOSED COMMITTEE SUBSTITUTE
SENATE BILL 57
THIS IS A DRAFT 17-FEB-99 12:09:54
ATTENTION: LINE NUMBERS MAY CHANGE AFTER ADOPTION

Short Title: Lose Control Lose Your License. (Public)

Sponsors:

Referred to:

February 9, 1999

A BILL TO BE ENTITLED
AN ACT PROVIDING FOR LOSS OF DRIVERS LICENSE PRIVILEGES BY
CERTAIN PERSONS UNDER THE AGE OF 18 FOR COMMITTING DESIGNATED
ACTS.
The General Assembly of North Carolina enacts:

Section 1. G.S. 20-11(n) reads as rewritten:

"(n) Driving Eligibility Certificate. -- A person who
desires to obtain a permit or license issued under this section
and— who—does—not must have a high school diploma or its
equivalent or must have a driving eligibility certificate. A
driving eligibility certificate must meet the following
conditions:

(1) The person who is required to sign the certificate
under subdivision (4) of this subsection must show
that he or she has determined that one of the
following requirements is met:

a. The person is currently enrolled in school and
is making progress toward obtaining a high
school diploma or its equivalent.
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(la)

A substantial hardship would be placed on the
person or the person’s family if the person
does not receive a certificate.

The person cannot make progress toward
obtaining a high school diploma or its
equivalent.

The person who is required to sign the certificate

under subdivision (4) of this subsection also must

show that one of the following requirements 1is met:

a-

o

The person who seeks a permit or license

issued under this section is not subject to

subsection (nl) of this section.

The person who seeks a permit or license

issued uvnder this section is subject to

subsection (nl) of this section and is

eligible for the certificate under that

subsection.

It must be on a form approved by the Division.
It must be dated within 30 days of the date th

person applies for a permit or license issuabl'

under this section.
It must be signed by the applicable person named
below:

a.

cl.

The principal, or the principal’s designee, of
the public school in which the person is
enrolled.

The administrator, or the administrator’s
designee, of the nonpublic school in which the
person is enrolled.

The person who provides the academic
instruction in the home school in which the
person is enrolled.

The person who provides the academic
instruction in the home in accordance with an
educational program found by a court, prior to
July 1, 1998, to comply with the compulsory
attendance law.

The designee of the board of directors of the
charter school in which the person 1is
enrolled.

4

The president, or the president’s designee, o'

the community college in which the person 1
enrolled.

S57-PCSRH-002.1
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Notwithstanding any other law, the decision concerning whether
a driving eligibility certificate was properly 1issued or
improperly denied shall be appealed only as provided under the
rules adopted in accordance with G6+8—115C=12{27}, G.S. 115C-
12(28), G.s. 115D-5(a3), or G.S. 115C-566, whichever is
applicable, and may not be appealed under this Chapter."
Section 2. G.S. 20-11 1is amended by adding the
following new subsection to read:
"(nl) Lose Control; Lose License.
(1) The following definitions apply in this subsection:
a. Applicable State entity. -- The State Board of
Education for public schools and charter
schools, the State Board of Community Colleges
for community colleges, or the Secretary of
Administration for nonpublic schools and home
schools.
Certificate. -~ A driving eligibility
certificate that meets the conditions of
subsection (n) of this section.
C. Disciplinary action. -- An expulsion, a
suspension for more than 10 consecutive days,
or an assignment to an alternative educational

&

setting. ,

d. Enumerated student conduct. -- One of the
following behaviors that results in
disciplinary action:

1. The possession or sale of alcohol or an
illegal controlled substance on school
property.

2. The possession or use on school property

of a weapon or firearm that resulted in
disciplinary action wunder G.S. 115C-
391¢{dl) or that could have resulted in
that disciplinary action if the conduct
had occurred in a public school.

3. The physical assault on and serious
injury to a teacher or other school
personnel on school property that
resulted in disciplinary action under
G.S. 115C-391(d2) (1) or that could have
resulted in that disciplinary action if
the conduct had occurred in a public
school.

S57-PCSRH-002.1 Page 3
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e. School. -- A public school, charter school,
community college, nonpublic school, or home
school.

f. School administrator. -- The person who is
required to sign certificates under
subdivision (4) of subsection (n) of this
section.

g. School property. -- The physical premises of

the schcol, buses or other vehicles used to
transport students to the school, and school-
sponsored or school-related activities that
occur on or off the physical premises of the
school.

h. Student. -- A person who desires to obtain a
permit or license issued under this section.

Any student who was subject to disciplinary action

for enumerated student conduct that occurred either
after the first day of July before the school year
in which the student enrolled in the eighth grad'

or after the student’s fourteenth birthday

whichever event occurred first, is subject to this

subsection.
A student who is subject to this subsection is

eligible for a certificate when the school
administrator determines that the student has
exhausted all administrative appeals connected to
the disciplinary action and that one of the
following conditions is met:
a. The enumerated student conduct occurred before
the student reached the age of 15, and the
student 1is now at least 16 years old.
The enumerated student conduct occurred after
the student reached the age of 15, and it is
at least one year after the date the student
exhausted all administrative appeals connected
to the disciplinary action.
The student has returned to school following
the period of expulsion or suspension and has
displayed exemplary student behavior, in
accordance with rules adopted by the

applicable State entity.
The student was placed in an alternativ‘
d

educational setting and has displaye

op

|()

&

S57-PCSRH-002.1
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(4)

exemplary student behavior, in accordance with
rules adopted by the applicable State entity.
The disciplinary action was for the possession
or sale of alcohol or an illegal controlled
substance on school property, and the student
subsequently attended and successfully
completed a drug or alcohol treatment
counseling program, as appropriate. The
determination as to whether the student
successfully completed this program shall be
made in accordance with rules adopted by the
applicable State entity.

The student needs the certificate in order to
drive to and from school, a drug or alcohol
treatment counseling program, as appropriate,
or a mental health treatment program, and no
other transportation is available.

A student whose permit or license is denied or

|®

|H\

revoked due to ineligibility for a certificate
under this suksection may otherwise be eligible for
a certificate if, after six months from the date of
the ineligibility, the school administrator
determines that one of the following conditions is
met:

a. The student has returned to school and

has displayed exemplary student behavior,

as defined by the applicable State
entity.
The disciplinary action was for the
possession or sale of alcohol or an
illegal controlled substance on school
property and the student subsequently
attended and successfully completed,as
defined by the applicable State entity, a
drug or alcohol treatment counseling
program, as appropriate.”

o

Section 3. G.S. 20-13.2(cl) reads as rewritten:

\ Ko £] L :

S57-PCSRH-002.1 Page 5
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. . C . .
: ?. : . E
The Upon receipt of notification from the proper school
authority that a person no longer meets the requirements for a
driving eligibility certificate under G.S. 20-11(n), the Division
must expeditiously notify the person that his or her permit or
license is revoked effective on the tenth calendar day after the

mailing of the revocation order. The Division must revoke the

permit or license of that person on the tenth calendar day after
the mailing of the revocation order. Notwithstanding subsection

(d) of this section, the length of revocation must last for the
following periods:
(1) If the revocation is because of ineligibility for a
driving eligibility certificate under G.S. 20-
11(n)(1), then the revocation shall last until the
person’s eighteenth birthday.
(2) If the revocation is because of ineligibility for a
driving eligibility certificate under G.S. 20-
11(nl), then the revocation shall be for a perio
of one year.

For a person whose permit or license was revoked due to
ineligibility for a driving eligibility certificate under G.S.
20-11(n)(1l), the Division must restore a person’s permit or
license before the person’s eighteenth birthday, 1if the person
submits to the Division one of the following:

(1) A high school diploma or its equivalent.
(2) A driving eligibility certificate as required under
G.S. 20-11(n).

For a person whose permit or license was revoked due to
ineligibility for a driving eligibility certificate under G.S.
20-11(nl), the Division shall restore a person’s permit or
license before the end of the revocation period, if the person
submits to the Division a driving eligibility certificate as
required under G.S. 20-11(n).

Notwithstanding any other law, the decision concerning whether
a driving eligibility <certificate was properly 1issued or
improperly denied shall be appealed only as provided under the
rules adopted in accordance with G&-§-—3115C=12{27)} G.S. 115C-
12(28), G.s. 115D-5(a3), or G.S. 115C-566, whichever 1is
applicable, and may not be appealed under this Chapter."

Section 4. G.S. 20-9 is amended by adding the followin
new subsection to read:

"(bl) The Division shall not issue a drivers license to any
person whose permit or license has been suspended or revoked

Page 6 S57-PCSRH-002.1
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1 under G.S. 20-13.
2 period, unless the
3 license under G.S.

0~ Oy U1
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42
43
44

2(cl) during the suspension or revocation

Division has restored the person’s permit or

20-13.2(cl).

Section 5.
ll(28)

I

IO

S57-PCSRH-002.1

G.S. 115C-12(28) reads as rewritten:
Duty to Develop Rules for Issuance of Driving
Eligibility Certificates. -- The State Board
of Education shall issue-—rules—defining adopt
the following rules to assist schools in their
administration of procedures necessary to
implement G.S. 20-11 and G.S. 20-13.2:
To define what 1is equivalent to a high school
diploma for the purposes of G.S. 20-11 and
G.S. 20-13.2. These rules shall apply to all
educational programs offered in the State by
public schools, charter schools, nonpublic
schools, or community colleges.
To establish The State Board—also—shall—issue
rules for - the procedures a person who 1is or
was enrolled in a public scheel,—in-a school
or in a charter school,—or —in a -nonpublic

school —accredited—by —the—-Board school must
follow and the requirements that person must

shall meet to obtain a driving eligibility
certificate.

To require the The— person who 1is required
under G.S. 20-11(n) to sign the driving
eligibility certificate wmust to provide the
certificate if he or she determines that one
of the following requirements is met:

1. The person seeking the certificate is
eligible for the certificate under G.S.
20-11(n)(1) and is not subject to G.S.
20-11(nl).

Page 7
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1 2. The person seeking the certificate 1is
2 eligible for the certificate under G.S.
3 20-11(n) (1) and G.S. 20-11(nl).

4 These rules shall apply to public schools and
5 charter schools.

6 d. To provide for an appeal to an appropriate
7 education authority by a person who is denied
8 a driving eligibility certificate. These
9 rules shall apply to public schools and
10 charter schools.

11 e. To define exemplary student behavior and to
12 define what constitutes the successful
13 completion o0of a drug or alcohol treatment
14 counseling program. These rules shall apply
15 to public schools and charter schools.

16 The State Board also shall develop policies as
17 to when it is appropriate to notify the Division of
18 Motor Vehicles that a person who is or was enrolled
19 in a public ! !
20 ! school or‘
21 in a charter school no longer meets the
22 requirements for a driving eligibility certificate.
23 The State Board shall develop a form for
24 parents, guardians, or emancipated juveniles, as
25 appropriate, to provide their written, irrevocable
26 consent for a school to disclose to the Division of
27 Motor Vehicles that the student no longer meets the
28 conditions for a driving eligibility certificate
29 under G.S. 20-11(n)(l) or G.S. 20-11(nl), 1if
30 applicable, in the event that this disclosure 1is
31 necessary to comply with G.S. 20-11 or G.S. 20-
32 13.2. Other than identifying under which statutory
33 subsection the student is no longer eligible, no
34 other details or information concerning the
35 student’'s school record shall be released pursuant
36 to this consent. This form shall be used for
37 students enrolled in public schools or charter
38 schools."
39 Section 6. G.S. 115C-566 reads as rewritten:

40 "§ 115C-566. Driving eligibility certificates; requirements.

41 (a) The Secretary of Administration, upon consideration of the
42 advice of the Division of Nonpublic Education in the Office o

43 the Governor and representatives of nonpublic schools, shall
44 issue adopt rules for the procedures a person who is or was

Page 8 S57-PCSRH-002.1
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enrolled in a home school, in a nonpublic school that 1is not
accredited by the State Board of Education, or in an educational
program found by a court, prior to July 1, 1998, to comply with
the compulsory attendance law, must follow and the requirements
that person must meet to obtain a driving eligibility
certificate. The person The procedures shall provide that the
person who is required under G.S. 20-11(n) to sign the driving
eligibility certificate must provide the certificate if he or she
determines that one of the following requirements is met:
(1) The person seeking the certificate 1is currently
lled i hool L K :

{2+ A— substantial hardship—would—be placed—on—the

its—egquivalent. eligible for the certificate under
G.S. 20-11(n)(1) and is not subject to G.S. 20-
l1(nl).

(2) The person seeking the certificate is eligible for
the certificate under G.S. 20-11(n)(1l) and G.S. 20-
1l1(nl).
The rules shall define exemplary student behavior, define what
constitutes the successful completion of a drug or alcohol

treatment counseling program, and provide for an appeal to an

appropriate educational entity by a person who 1is denied a
driving eligibility certificate. The Division of Nonpublic
Education also shall develop policies as to when it is
appropriate to notify the Division of Motor Vehicles that a
person who is or was enrolled in a home school or in a nonpublic
school that is not accredited by the State Board of Education no
longer meets the requirements for a driving eligibility
certificate.

(b) The Secretary of Administration shall develop a form for
parents, guardians, or emancipated juveniles, as appropriate, to
provide their written, irrevocable consent for a school to
disclose to the Division of Motor Vehicles that the student no
longer meets the conditions for a driving eligibility certificate
under G.S. 20-11(n)(1) or G.S. 20-11(nl), if applicable, in the
event that this disclosure is necessary to comply with G.S. 20-11
or G.S. 20-13.2. Other than identifying under which statutory
subsection the student is no longer eligible, no other details or

$57-PCSRH-002.1 Page 9
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information concerning the student’s school record shall be

released pursuant to this consent. This form shall be used for

students enrolled in home schools or nonpublic schools.

(c) In accordance with rules adopted by the Secretary under

this section, persons who are required to sign driving

eligibility certificates that meet the conditions established in

G.S. 20-11

shall obtain the necessary written, irrevocable

consent from parents, gquardians, or emancipated juveniles, as

appropriate,

in order to disclose information to the Division of

Motor Vehicles, and shall notify the Division of Motor Vehicles

when a student who holds a driving eligibility certificate no

longer meets the conditions under G.S. 20-11(n)(l) or G.S. 20-

ll1(nl)."

Section 7. G.S. 115C-288 1is amended by adding the
following new subsection to read:
"(k) To Sign Driving Eligibility Certificates and to Notify the

Division of Motor Vehicles. -- In accordance with rules adopted

by the State Board of Education, the principal or the principal’s

designee shall do all of the following:

"(J)

(1)

Sign driving eligibility certificates that meet the.

(2)

conditions established in G.S. 20-11.
Obtain the necessary written, irrevocable consent

(3)

from parents, gquardians, or emancipated juveniles,
as appropriate, in order to disclose information to

the Division of Motor Vehicles.
Notify the Division of Motor Vehicles when a

student who holds a driving eligibility certificate

no longer meets its conditions."

Section 8. G.S. 115C-238.29F is amended by adding the
following new subsection to read:
Driving Eligibility Certificates. -- In accordance with

rules adopted by the State Board of Education, the designee of

33 the school’s board of directors shall do all of the following:

34
35
36
37
38
39
40
41
42
43

Page 10

(1) Sign driving eligibility certificates that meet the
conditions established in G.S. 20-11.

(2) Obtain the necessary written, irrevocable consent
from parents, quardians, or emancipated juveniles,
as appropriate, in order to disclose information to
the Division of Motor Vehicles.

(3) Notify the Division of Motor Vehicles when a

student who holds a driving eligibility certificat‘

no longer meets its conditions."

Section 9. G.S. 115D-5(a3) reads as rewritten:

S57-PCSRH-002.1
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"(a3) The State Board of Community Colleges shall issue adopt
the following rules for to assist community colleges in their

administration of procedures necessary to implement G.S. 20-11

and G.S. 20-13.2:

(1)

To establish the procedures a person who is or was

enrolled in a community college must follow and the
requirements that person must meet to obtain a
driving eligibility certificate. The

To require the person who is required under G.S.

$

20-11(n) to sign the driving eligibility
certificate must to provide the certificate if he
or she determines that one of the following
requirements 1is met:

(4)

a. The person seeking the certificate is eligible

for the certificate under G.S. 20-11(n) (1) and
1s not subject to G.S. 20-11(nl).

The person seeking the certificate is eligible
for the certificate under G.S. 20-11(n)(1l) and
G.S. 20-11(nl).

The—rules—shall To provide for an appeal through
the grievance procedures established by the board
of trustees of each community college by a person
who is denied a driving eligibility certificate.

To define exemplary student behavior and to define

I

what constitutes the successful completion of a
drug or alcohol treatment counseling program.

The State Board also shall develop policies as
to when it is appropriate to notify the Division of
Motor Vehicles that a person who is or was enrolled
in a community college no longer meets the
requirements for a driving eligibility certificate.
The State Board also shall adopt guidelines to
assist the presidents of community colleges 1in

S57-PCSRH-002.1 Page 11
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their designation of representatives to sign
driving eligibility certificates.

The State Board shall develop a form for the
appropriate individuals to provide their written,
irrevocable consent for a community college to
disclose to the Division of Motor Vehicles that the
student no longer meets the conditions for a
driving eligibility certificate under G.S. 20-
11(n)(1) or G.S. 20-11(nl), if applicable, in the
event that this disclosure is necessary to comply
with G.S. 20-11 or G.S. 20-13.2. Other than
identifying under which statutory subsection the
student is no longer eligible, no other details or
information concerning the student’s school record
shall be released pursuant to this consent."”

Section 10. The State Board of Education shall initiate
and coordinate meetings with the Division of Nonpublic Education
in the Office of the Governor, with representatives of nonpublic
schools, and with the State Board of Community Colleges in order
to develop coordinated rules, policies, and guidelines needed to‘
implement this act.

Section 11. Sections 5, 6, 9, and 10 of this act are
effective when they become law. The remainder of this act
becomes effective July 1, 2000. This act does not apply to any
person who held a valid North Carolina limited learner’'s permit
issued before December 1, 1997, who held a valid North Carolina
learner’s permit issued before December 1, 1997, or who was a
provisional licensee and held a valid North Carolina drivers

license issued before Decewmber 1, 1997. This act shall only
apply to conduct committed on or after July 1, 2000, by a person
who 1is expelled, suspended, or placed in an alternative

educational setting as a result of that conduct.

Page 12 S57-PCSRH-002.1
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February 18, 1999
MEMORANDUM

TO: Senator Roy Cooper, Chair, Senate Judiciary | Committee
FROM: O. Walker Reagan, Committee Co-Counsel

RE: REVISED PROPOSED COMMITTEE SUBSTITUTE FOR SENATE BILL 57
— LOSE CONTROL LOSE YOUR LICENSE - Senator Cooper
(S57-PCSRH-002.1)

Senate Bill 57 would amend the law for persons under age 18 obtaining driver
license privileges by conditioning their right to drive on not being expelled or suspended
from school because of alcohol or drug violations, bringing illegal weapons on school
property, or assaulting and seriously injuring a teacher or other school personnel on
school property.

Current law provides that anyone between the ages of 15 and 18 who does
not have a high school diploma and wants to obtain or keep a limited learner's permit,
learner's permit, or provisional drivers license must obtain a driving eligibility certificate
showing that the person is attending school and is making satisfactory progress towards
obtaining a high school diploma. If the person does not have a high school diploma or
its equivalent and is not making progress towards obtaining a high school diploma or its
equivalent, the person will not receive a driving eligibility certificate or the person'’s
permit or license will be revoked.

Senate Bill 57 adds further criteria under which a person would not be issued

a driving eligibility certificate or the person’s permit or license would be revoked. Under
the bill a person would not be eligible to obtain a permit or license if the person was:

o Expelled;

o Suspended for more than 10 consecutive days; or

e Assigned to an alternative educational setting
for one of the following incidents:

e The possession or sale of alcohol or an illegal controlled substance on school

property or at a school-sponsored or school-related activity either on or off school

property.

AN EQUAL OPPORTUNITY/AFFIRMATIVE ACTION EMPLOYER



e The possession or use of a gun, rifle, pistol, or other firearm, or any dynamite ‘
cartridge, bomb, grenade, mine, or powerful explosive on school property. (This
does not include BB guns, stun guns, air rifles, air pistols, or other weapons.)
e The physical assault on and serious injury to a teacher or other school personnel
on school property or at a school-sponsored or school-related activity on or off
school property.

The driving eligibility certificate would be revoked for one year, but may be
reinstated after six months if the person displays exemplary student behavior or attends
and successfully completes a drug or alcohol treatment counseling program.

In addition, a driving eligibility certificate may be issued if the person needs
the certificate to drive to and from school, a drug or alcohol treatment counseling
program, or mental health treatment program, and no other transportation is available.

The bill applies to public schools, nonpublic schools, charter schools, home
schools, and community colleges.

Sections 1 amend G.S. 20-11 to provide that anyone less than 18 years old
desiring to obtain a learners permit or drivers license must obtain a driving eligibility .
certificate certifying that the person has not been expelled or suspended from school for
the enumerated offenses set forth in G.S. 20-11(n1), or if so, the person is again eligible ‘
for a driving certificate.

Section 2 creates a new subsection to G.S. 20-11 to enumerate the lose
control offenses for losing driving eligibility and the basis for when eligibility is restored.

Section 3 amends G.S. 20-13.2(c1) (Grounds for revoking a provisional
license) and Section 4 amends G.S. 20-9 (What persons shall not be licensed) to
provide that the revocation of permits or licenses for a lose control violation would be
for a period of one year. This section also provides that the Division of Motor Vehicles
(DMV) must restore a person’s permit or license before the end of the revocation
period if the person presents a valid driving eligibility certificate and must not issue a
drivers license to any person whose permit or license was revoked. Section 3 also
clarifies that the license revocation is effective the 10™ day after notice of revocation is
mailed to DMV.

Section 5 amends G.S. 115C-12(28) (State Board of Education — Duty to
develop rules for issuance of driving eligibility certificates) and Section 6 amends G.S.
115C-566 (Nonpublic Schools — Driving eligibility certificates; requirements) to direct
the applicable State entity to adopt rules to assist public schools, nonpublic schools not
accredited by the State Board of Education, and home schools in administering the
provisions of G.S. 20-11(n)(1a). These sections limit the information the schools are to
provide to DMV.




Section 7 amends G.S. 115C-288 (Powers and duties of principals), and
Section 8 amends G.S. 115C-238.29F (Education/Optional programs — General
requirements) to require the appropriate school personnel to:

 Sign driving eligibility certificates that meet the criteria under G.S. 20-11.

e Obtain necessary written, irrevocable consent from parents, guardians, or
emancipated juveniles, as appropriate, in order to disclose necessary
information to DMV.

» Notify DMV when a student who holds a driving eligibility certificate no longer
meets its conditions.

Section 9 amends G.S. 115D-5(a3) (Community colleges — administration of
institutions) to direct the State Board of Community Colleges to adopt rules to
administer G.S. 20-11 and G.S. 20-13.2.

Section 10 directs the State Board of Education to initiate and coordinate
meetings with other applicable State entities in order to develop coordinated rules,
policies and guidelines.

Section 11 provides that rule making agencies may begin adopting rules as
soon as the bill becomes law. The remainder of the act is effective July 1, 2000 and
applies to anyone who obtained a learners permit or drivers license after December 1,
1997. The act applies only to conduct committed on or after July 1, 2000 by a person
who is expelled, suspended, or placed in an alternative educational setting as a result
of that conduct.

S57-SMRU-002
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Comm. Sub. [YES]
o Amends Title []
S57-PCSRH-002.1

Senator Allran

AMENDMENT
Senate Bill 57

AMENDMENT NO.
(to be filled in by
Principal Clerk)
Page 1 of

Date .2-/& ,1999

moves to amend the bill on page 3, lines 36 through 43,
by rewriting those lines to read: '

OCOJoOUn &AW -

Amendment Sponsor

SIGNED

"3. The physical assault on a teacher or other school personnel,
en—sehee&—psepes%y-that—fesu4Eed—tn—d&setp&&n&ry—aetten
.TH}%JQF
E—the
SIGNED <:>(jlél? h~—"
Committee Chair if Senate Committee Amendment
FAILED TABLED

ADOPTED
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SENATE

SENATE JUDICIARY I COMMITTEE REPORT
Sen. Roy A. Cooper, I1I, Chairman

REVISED 11

Tuesday, February 23, 1999

Sen. Cooper,
submits the following with recommendations as to passage:

UNFAVORABLE AS TO BILL, BUT FAVORABLE AS TO C.S. BILL

S.B. 57 Lose Control Lose Your License
Draft Number: PCS7525
Sequential Referral: None

Recommended Referral: None
Long Title Amended: Yes

TOTAL REPORTED: 1

Committee Clerk Comment: Will have Sen. Cooper sign
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MINUTES
SENATE JUDICIARY | COMMITTEE
FEBRUARY 23, 1999

The Senate Judiciary | Committee met on February 23, 1999 at 10:00 a.m.
in Room 1027 of the Legislative Building. A majority of members was present.

Senator Cooper called the meeting to order and recognized Senator Wellons
to explain Senate Bil 25 - AN ACT TO PROVIDE FOR ATTORNEY
REPRESENTATION OF CHILDREN REPRESENTED BY GUARDIAN AD LITEM
PROGRAM THROUGHOUT PROCEEDINGS OF THE CASE.

Senator Wellons moved to amend the bill on Page 1, Line 16 (copy
attached).

Due to technical problems with the amendment, staff was asked to prepare a
Proposed Committee Substitute to bring back to the next meeting.

Senator Harstell was recognized to explain Senate Bill 128 - AN ACT TO
CLARIFY THE LAW CONCERNING INTEREST ON MONEY JUDGMENTS, AS
RECOMMENDED BY THE GENERAL STATUTES COMMISSION.

Senator Hartsell moved to amend the bill on Page 1, Line 23 (copy attached).
The motion carried by a majority voice vote.

Senator Soles moved to give the bill a favorable report as amended and roll it
into a Committee Substitute. The motion carried by a majority voice vote.

There beihg no further business, the meeting adjourned.

ﬁ%} Brews T T Naee

Sen. Roy A. Cooper,\ll, Chairman Sisan M. Moore, Comm. Assistant




Principal Clerk
Reading Clerk

SENATE
NOTICE OF COMMITTEE MEETING

The Senate Committee on Judiciary I will meet at the following time:

DATE: Tuesday, February 23, 1999
TIME: 10:00 a.m.
ROOM: 1027

The following bills or resolutions will be considered:

TBA

Senator Cooper, Chair
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AGENDA - FEBRUARY 23, 1999

SB 25 Guardian Ad Litem/Attorneys Wellons

SB 128 Interest on Money Judgments Hartsell
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S 1
SENATE BILL 25

Short Title: Guard. Ad Litem/Attys. (Public)

Sponsors: Senators Wellons; Ballance, Dalton, Dannelly, Garrou, Gulley, Hagan,

Horton, Kerr, Lucas, Metcalf, Miller, Purcell, Rand, Reeves, Warren,
and Weinstein. '

Referred to: Judiciary I.

February 3, 1999

A BILL TO BE ENTITLED
AN ACT TO PROVIDE FOR ATTORNEY REPRESENTATION OF CHILDREN
REPRESENTED BY GUARDIAN AD LITEM PROGRAM THROUGHOUT
PROCEEDINGS OF THE CASE.
The General Assembly of North Carolina enacts:
Section 1. G.S. 7B-601, as recodified by Section 6 of S.L. 1998-202, reads
as rewritten: ‘
"§ 7B-601. Appointment and duties of guardian ad litem.

(a) When in a petition a juvenile is alleged to be abused or neglected, the court
shall appoint a guardian ad litem to represent the juvenile. When a juvenile is alleged
to be dependent, the court may appoint a guardian ad litem to represent the juvenile.
The guardian ad litem and attorney advocate have standing to represent the juvenile
in all actions under this Subchapter where they have been appointed. The
appointment shall be made pursuant to the program established by Article 12 of this
Chapter unless representation is otherwise provided pursuant to G.S. 7B-1202 or G.S.
7B-1203. The appointment shall terminate at the end of two years. The court may
reappoint the guardian ad litem pursuant to a showing of good cause upon motion of
any party, including the guardian ad litem, or of the court. In every case where a
nonattorney is appointed as a guardian ad litem, an attorney shall be appointed in the

the-best-interests-of-thejuventle: within the proceeding. The duties of the guardian ad
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litem program shall be to make an investigation to determine the facts, the needs of
the juvenile, and the available resources within the family and community to meet
those needs; to facilitate, when appropriate, the settlement of disputed issues; to offer
evidence and examine witnesses at adjudication; to explore options with the court at
the dispositional hearing; and to protect and promote the best interests of the juvenile
until formally relieved of the responsibility by the court.

(b) The court may order the department of social services or the guardian ad
litem to conduct follow-up investigations to ensure that the orders of the court are
being properly executed and to report to the court when the needs of the juvenile are
not being met. The court may also authorize the guardian ad litem to accompany the
juvenile to court in any criminal action wherein the juvenile may be called on to
testify in a matter relating to abuse.

(c) The court may grant the guardian ad litem the authority to demand any
information or reports, whether or not confidential, that may in the guardian ad
litem’s opinion be relevant to the case. Neither the physician-patient privilege nor the
husband-wife privilege may be invoked to prevent the guardian ad litem and the
court from obtaining such information. The confidentiality of the information or
reports shall be respected by the guardian ad litem, and no disclosure of any
information or reports shall be made to anyone except by order of the court or unless
otherwise provided by law."

Section 2. This act is effective when it becomes law.

Page 2 Senate Bill 25
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February 23, 1999

TO: Senator Cooper, Senate Judiéiary, Chair
FROM: Jo B. McCants, Committee Co-Counsel
RE: Senate Bill 25 — Guardian Ad Litem/ Attorneys

Proposed Bill

Senate Bill 25 is a recommendation of the Guardian Ad Litem Legislative Research
- Committee. The bill amends current law to require that when the court appoints an attorney to
. represent a child that is allegedly abused, neglected. or dependent, the attorney’s appointment is
for the duration of the proceeding. -

Current Law

Currently, when an attorney is appointed to represent a child that is allegedly abused,
neglected or dependent, the attorney’s appointment lasts only “through the dispositional phase of
the proceedings, and after disposition when necessary to further the best interests of the child.”
Therefore, the attorney may or may not be involved in the review hearings after the disposition
of the case. One of the reasons for review hearings is to help develop a permanent placement
plan that is in the best interest of the child.

Backeround Information

The proposed bill restores the current law to what the law was prior to July 1, 1995.
During the 1995 legislative session, G.S. 7A-586 (Appointment and duties of guardian ad litem)
was amended by substituting the current language that only allows for representation through the
disposition phase of a case for the language that is in Senate Bill 25.

AN EQUAL OPPORTUNITY/AFFIRMATIVE ACTION EMPLOYER
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‘ NORTH CAROLINA GENERAL ASSEMBLY AMENDMENT
(Please type or use balipoint pen)

04 H. B. No. DATE Feb. 23, 1999

S.B.No.__25 Amendment No.

(to be filled in by
Principal Clerk)

Xﬁﬂ%; Wellons

Sen. )

moves to amend the bill on page, 1 , line _16

by "tenminede at the end of two yearsand adding'end when the permanent

plan has been achieved for the child and approved by the court".

And on line 5, page 2add "to conduct follow-up investigations to insure

‘that the orders of the courtare being properly executed and to report

to the courtwhen the needs of the juvenile are not being met".

And by deleting on page 2, line 7 (b)up to "not being met' on line
O 1o.

And on line 13 (¢), delete beginning with "The" and ending with '"demand".

Substituting "The Guardian ad Litem has the authority to receive".

Also on line 15. beginning with "Neither and ending with invoked on

line 16. And substituting '"mo privilege other than the attorney-client

privilege".

SIGNED

ADOPTED FAILED TABLED
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SENATE BILL 128*

Short Title: Interest on Money Judgments. (Public)

Sponsors: Senator Hartsell.

Referred to: Judiciary I.

February 18, 1999

A BILL TO BE ENTITLED
AN ACT TO CLARIFY THE LAW CONCERNING INTEREST ON MONEY
JUDGMENTS, AS RECOMMENDED BY THE GENERAL STATUTES
COMMISSION.
The General Assembly of North Carolina enacts:
Section 1. G.S. 24-5 reads as rewritten:

"§ 24-5. Eontracts;—except—penal—bonds;-and—judgments—to—bear-interest: Interest on
judgments.

(a) Actions on Contracts. -- In an action for breach of contract, except an action
on a penal bond, the amount awarded on the contract bears interest from the date of
breach. The fact finder in an action for breach of contract shall distinguish the
principal from the interest in the award, and the judgment shall provide that the -
principal amount bears interest until the judgment is satisfied. If the parties have
agreed in the contract that the contract rate shall apply after judgment judgment, then
interest on an award in a contract action shall be at the contract rate after judgment;
judgment; otherwise it shall be at the legal rater-provided;however-that-en rate, On
awards in actions on contracts pursuant to which credit was extended for personal,
family, household, or agricultural purposes, however, interest shall be at the lower of
the legal rate;-provided-howeversuchrate-shall-not-exeeed rate or the contract rate.

(b) Other Actions. -- In an action other than contract, the any portion of 3 money
judgment designated by the fact finder as compensatory damages bears interest from

the date the action 1s instituted commenced until the judgment is satisfied. Any other
1 f n X interest from th f
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of judgment until the judgment is satisfied, Interest on an award in an action other

than contract shall be at the legal rate.”

Section 2. Section 2 of Chapter 214 of the 1985 Session Laws reads as
rewritten:

"Sec. 2. ThlS act shall become effectlve October 1, 1985 ThlS act shall not affect

pending htigation—an : ; : : 4 e :
Ghﬁpfer—32-7—of—t-he—1-99-1—5essm—1:&ws- _mgg;_m

Section 3. This act becomes effective October 1, 1999, and applies to
actions or proceedings filed on or after that date. The amendments to G.S. 24-5(a) in
Section 1 of this act shall not apply to actions based on a contract entered into on or
after October 1, 1985, and prior to October 1, 1987, in which the contract specifically
provided that interest after judgment shall be at the contract rate.

Page 2 Senate Bill 128
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February 22, 1999
MEMORANDUM

TO: Senator Roy Cooper, Chair, Senate Judiciary | Committee
FROM: O. Walker Reagan, Committee Co-Counsel

RE: SENATE BILL 128 - INTEREST ON MONEY JUDGMENTS - Senator
Hartsell

Senates Bill 128 clarifies the law governing interest on judgments. The bill is
a recommendation of the General Statutes Commission. The bill amends G.S. 24-5
‘ that sets out in what situations interest applies to judgments, and the rate of interest that
applies.

This bill clarifies and conforms the statute to the interpretation of the law as
handed down by the N.C. Supreme Court in the case of Custom Molders, Inc. v.
American Yard Products, 342 NC 133 (1995). The bill clarifies that other than
judgments on actions under contract or judgments for compensatory damages, the
judgment bears interest at the legal rate (currently 8% under G.S. 24-1) from the date of
the judgment until the judgment is satisfied. Current statutory law is silent on this point
and the Supreme Court has held that it was the legislative intent when the statute was
amended in 1985 that the then current law allowing interest from the date of judgment in
these situations would continue.

Section 1 of the bill makes these changes to G.S. 24-5.

Section 2 amends the 1985 Session Law which amended G.S. 24-5 by
deleting portions of the applicability statement which said that the 1985 changes were

not intended to change the law that existed prior to 1981, since Section 1 restores the
1981 law.

Section 3 makes the bill effective October 1, 1999 and applies it to actions
filed on or after that date. This section also preserves the exception found in the1985
act for the applicable rate on certain personal, family, household, or agricultural loans.

$128-SMRU-001

AN EQUAL OPPORTUNITY/AFFIRMATIVE ACTION EMPLOYER



STATE OF NORTH CAROLINA
GENERAL STATUTES COMMISSION

POST OFFICE BOX 629
RALEIGH, NORTH CAROLINA 27602
(919) 716-6800
MEMORANDUM
TO: Senate Judiciary I Committee
FROM: General Statutes Commission
DATE: February 22, 1999
RE: Senate Bill 128 (Interest on Money Judgments)

General Comments

This bill amends G.S. 24-5 to restate the codified statute so that it reflects current North
Carolina law concermning interest on money judgments. The bill results from the opinion of the
North Carolina Supreme Court in Custom Molders. Inc. v. American Yard Products, Inc., 342
N.C. 133, 463 S.E.2d 199 (1995). In that opinion, the Court held, among other things, that a
sentence from the pre-1981 version of G.S. 24-5 is still part of G.S. 24-3, although it is not
included in the currently codified version. This sentence reads, “In like manner, the amount of
any judgment or decree, except the costs, rendered or adjudged in any kind of action, though not
on contract, shall bear interest till paid, and the judgment and decree of the Court shall be
rendered according to this section.” In other words, the sentence provides that a judgment in
noncontract cases bears interest from the entry of judgement until the judgment is paid. The
purpose of this draft is to reincorporate the gist of this sentence into the currently codified
version of G.S. 24-5 in a manner stylistically compatible with the rest of the statute and to restate
the statute clearly and unambiguously for future cases. The draft also makes other stylistic

updates.

Specific Comments

Section 1. This section amends G.S. 24-5 as generally described above. The
amendments to the catchline and to subsection (a) are intended as stylistic updates. The
amendments to subsection (b) reincorporate the gist of the sentence from the pre-1981 version of
this statute that was declared still part of it by the North Carolina Supreme Court, as explained

above.

Section 2. Because the intent of this draft is to restate the statutory law clearly and
unambiguously, this section deletes the applicability language relied upon by the North Carolina
Supreme Court in reaching its decision in Custom Molders.




2 ‘

Section 3. This section contains effective date and applicability provisions. The special
contract provision preserves an exception from an earlier amendment to G.S. 24-3(a).

Brief Historical Summarv

Before 1981, G.S. 24-5 consisted of two sentences: one long sentence dealing with
interest on judgments in contract actions and the sentence quoted above under General
Comments dealing with interest in noncontract actions. In 1981, the General Assembly rewrote
the sentence on interest in noncontract actions so that it allowed pre- and postjudgment interest
on compensatory damages covered by liability insurance but only postjudgment interest on
compensatory damages not covered by liability insurance. The rewritten version lacked any
mention of interest on anything other than compensatory damages in noncontract actions. In
1985, the General Assembly again amended G.S. 24-5 and recast it into its present basic form.
The provisions for interest in contract actions were placed in subsection (a), and the provisions
on interest in noncontract actions were placed in subsection (b). As rewritten by the General
Assembly in 1985, the language in subsection (b) provides for interest on compensatory damages
from the date an action is filed regardless of the existence of liability insurance. Like the 1981
revision, subsection (b) as rewritten by the 1985 session law also contains no mention of

postjudgment interest on noncompensatory damages. I

In the Custom Molders case, plaintiff’s compensatory damages were trebled, and it
argued that it was entitled to postjudgment interest on the entire, trebled, judgment plus
prejudgment interest on the compensatory portion of the judgment. Defendant argued that, under
G.S. 24-5, plaintiff was only entitled to pre- and postjudgment interest on the compensatory
amount and was not entitled to interest on anything else. The North Carolina Supreme Court
held for the plaintiff on the basis of the italicized application clause in the 1985 session law:

Sec. 2. This act shall become effective October 1, 1985. This act shall not
affect pendmg litigation and shall not affect the law as it existed before the
enaciment of Chapter 327 of the 1981 Session Laws.

The Court concluded explicitly that the italicized language meant the pre-1981 sentence allowing
postjudgment interest on noncontract judgments, quoted under General Comments, was still part
of G.S. 24-5, although the General Assembly had not specifically included it in the statute when

it rewrote G.S. 24-5 in 1985.
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NORTH CAROLINA GENERAL ASSEMBLY
AMENDMENT
Senate Bill 128

AMENDMENT NO. !
(to be filled in by
Principal Clerk)
S128-ARU-001 Page 1 of

Date R -43 ,1999

Comm. Sub.. []
Amends Title []

Senator

moves to amend the bill on page 1, line 23,
by deleting the word "judgment," and substituting the words
"judgment in an action other than contract,"; and

on page 2, line 5,
by deleting the date "1991" and substituting the date "1981".

S‘IGM%M
Amendment Sponsor

SIGNED
Committee Chair if Senate Committee Amendment

ADOPTED FAILED . ' TABLED




NORTH CAROLINA GENERAL ASSEMBLY
SENATE

SENATE JUDICIARY I COMMITTEE REPORT
Sen. Roy A. Cooper, II1, Chair

Wednesday, February 24, 1999

Sen. Cooper,
submits the following with recommendations as to passage:

UNFAVORABLE AS TO BILL, BUT FAVORABLE AS TO C.S. BILL

S.B. 57 Lose Control Lose Your License
Draft Number: PCS7525
Sequential Referral: None

Recommended Referral: None
Long Title Amended: Yes

S.B. 128 Interest on Money Judgments
Draft Number: PCS2539
Sequential Referral: None

Recommended Referral: None
Long Title Amended: No

TOTAL REPORTED: 2

Committee Clerk Comment: Will take to Sen. Cooper
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MINUTES
‘ SENATE JUDICIARY | COMMITTEE
MARCH 2, 1999

The Senate Judiciary | Committee met on March 2, 1999 at 10:00 a.m. in
Room 1027 of the Legislative Building. A majority of members was present.

Senator Cooper called the meeting to order and recognized Senator Wellons
to continue the discussion from the February 23, 1999 meeting of Senate Bill 25 -
AN ACT TO PROVIDE FOR ATTORNEY REPRESENTATION OF CHILDREN
REPRESENTED BY GUARDIAN AD LITEM PROGRAM THROUGHOUT
PROCEEDINGS OF THE CASE.

Senator Wellons moved to adopt a Proposed Committee Substitute for
discussion. The motion carried by a majority voice vote.

Sharnese Ransom, with the Department of Social Services, was recognized
to answer questions from the Committee.

Senator Gulley moved to give the Proposed Committee Substitute for Senate
Bill 25 a favorable report and re-refer the bill to the Appropriations Committee. The
’ motion carried by a majority voice vote.

Senator Cooper, sponsor of Senate Bill 197 - AN ACT TO MODIFY THE
GENERAL STATUTES TO IMPLEMENT CERTAIN RECOMMENDATIONS OF THE
GOVERNOR’S TASK FORCE ON DOMESTIC VIOLENCE - gave an overview of the
bill.

The following people were recognized to speak on the bill:
Katie Dorsett - Secretary of the N. C. Dept. of Administration
Leslie Starsoneck — CCPS

Doug Kappler - SBI

Discussion of Senate Bill 197 will continue at the next meeting.

There being no further business, the meeting adjourned.

TH AA—Z— A 5% S,

Sen. Roy A. Coopé&/lﬁ, Chairman SuSan M. Moore, Comm. Assistant




Principal Clerk _
[ : Reading Clerk _

SENATE
‘ NOTICE OF COMMITTEE MEETING

The Senate Committee on Judiciary I will meet at the following time:

DATE: Tuesday, March 2, 1999
TIME: 10:00 a.m.
ROOM: 1027

The following bills or resolutions will be considered:

SB 25 Guardian Ad Litem/Attys Wellons
SB 197 Safe Families Act - Cooper

X

Senator Cooper, Chair



SENATE JUDICIARY COMMITTEE

AGENDA - March 2, 1999

SB 25 Guardian Ad Litem/Attorneys Wellons

SB 197 Safe Families Act Cooper
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GENERAL ASSEMBLY OF NORTH CAROLINA

SESSION 1999

S25-PCSSE-001
PROPOSED COMMITTEE SUBSTITUTE
Senate Bill 25
THIS IS A DRAFT 1-MAR-99 15:46:59
ATTENTION: LINE NUMBERS MAY CHANGE AFTER ADOPTION

Short Title: Guard. Ad Litem/Attys. (Public)

Sponsors:

Referred to:

February 3, 1999

A BILL TO BE ENTITLED
AN ACT TO PROVIDE FOR ATTORNEY REPRESENTATION OF CHILDREN
REPRESENTED BY GUARDIAN AD LITEM PROGRAM THROUGHOUT PROCEEDINGS
OF THE CASE.
The General ‘Assembly of North Carolina enacts:
Section 1. G.S. 7B-601, as recodified by Section 6 of
S.L. 1998-202, reads as rewritten:
"§ 7B-601. Appointment and duties of guardian ad litem.

(a) When in a petition a juvenile is alleged to be abused or
neglected, the court shall appoint a guardian ad 1litem to
represent the juvenile. When a juvenile 1is alleged to be
dependent, the court may appoint a guardian ad litem to represent
the juvenile. The juvenile is a party in all actions under this
Subchapter. The guardian ad 1litem and attorney advocate have
standing to represent the juvenile in all actions under this
Subchapter where they have been appointed. The appointment shall
be made pursuant to the program established by Article 12 of this
Chapter unless representation is otherwise provided pursuant to
G.S. 7B-1202 or G.S. 7B-1203. The appointment shall terminate at

the—end-—ocf twoyears. when the permanent plan has been achieved
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for the:- juvenile and approved by the court. The court may

reappoint the guardian ad litem pursuant to a showing of good
cause upon motion of any party, including the guardian ad litem,
or of the court. In every case where a nonattorney 1is appointed
as a guardian ad litem, an attorney shall be appointed in the
case in order to assure protection of the juvenile’s legal rights

Juvenile~ throughout the proceeding. The duties of the guardian
ad litem program shall be to make an investigation to determine
the facts, the needs of the juvenile, and the available resources
within the family and community to meet those needs; to
facilitate, when appropriate, the settlement of disputed issues;
to offer evidence and examine witnesses at adjudication; to
explore options with the court at the dispositional hearing;
hearing; to conduct follow-up investigations to insure that the
orders of the court are being properly executed; to report to the
court when the needs of the juvenile are not being met; and to

protect and promote the best interests of the juvenile unti].

formally relieved of the responsibility by the court.
(b)

being-met. The court may alse authorize the guardian ad litem to
accompany the juvenile to court in any criminal action wherein
the juvenile may be called on to testify in a matter relating to

abuse.

(c) The court—may grant—the The guardian ad litem has the

authority to demand obtain any information or reports; whether or
not confidential, that may in the guardlan ad litem’s oplnlon be

relevant to the case.

the husband-wife-—privilege No privilege other than the attorney-

client privilege may be invoked to prevent the guardian ad litem
and the court from obtaining such information. The
confidentiality of the information or reports shall be respected
by the guardian ad litem, and no disclosure of any information or
reports shall be made to anyone except by order of the court or
unless otherwise provided by law."

Section 2. This act is effective when it becomes law. ‘

Page 2 : S25-PCSSE-001

1



NORTH CAROLINA GENERAL ASSEMBLY
SENATE

SENATE JUDICIARY I COMMITTEE REPORT
Sen. Roy A. Cooper, 111, Chair

Tuesday, March 02, 1999

SEN. COOPER,
submits the following with recommendations as to passage:

UNFAVORABLE AS TO BILL, BUT FAVORABLE AS TO C.S. BILL

S.B. 25 Guardian Ad Litem/Attys
Draft Number: PCS6544
Sequential Referral: Appropriations

Recommended Referral: None
Long Title Amended: No

TOTAL REPORTED: 1

‘ Committee Clerk Comment: Will have Sen. Cooper sign
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99-LYAB-014(2.3)
(THIS IS A DRAFT AND IS NOT READY FOR INTRODUCTION)

Short Title: Safe Families Act. (Public)

: U ]
Sponsors: Senator Cooper. 3 ;§¢ L ;
I g

‘f r:r \T‘:;‘ 3 ; e El .‘;! i {1’\‘_‘ ; Ay -
Referred to: FGR O iy ﬁ‘ L\%«’
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A BILL TO BE ENTITLED
AN ACT TO MODIFY THE GENERAL STATUTES TO IMPLEMENT CERTAIN
RECOMMENDATIONS OF THE GOVERNOR’S TASK FORCE ON DOMESTIC
VIOLENCE.
The General Assembly of North Carolina enacts:
Section 1. G.S. 50B-3(d) reads as rewritten:

"(d) The sheriff of the county where a domestic violence order
is entered shall provide for immediate entry of the order onte
the-Division—of Criminal Information Network into the National
Crime Information Center registry and shall provide for access of
such orders to magistrates on a 24-hour-a-day basis.
Modifications of the order shall also be entered."

Section 2. G.S. 50B-4 reads as rewritten:
"§ 50B-4. Enforcement of orders.

(a) A party may file a motion for contempt for violation of
any order entered pursuant to this Chapter. Said This party may
file and proceed with such that motion pro se, using forms
provided by the <clerk of superior court or a magistrate
authorized under G.S. 50B-2(cl). Upon the filing pro se of a
motion for contempt under this subsection, the clerk, or the
authorized magistrate, if the facts show clearly that there is

.danger of acts of domestic violence against the aggrieved party

or a minor child and the motion is made at a time when the clerk
is not available, shall schedule and issue notice of a show cause
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hearing with the district court division of the General Court of
Justice at the earliest possible date pursuant to G.S. 5A-23. The
Clerk, or the magistrate in the case of notice issued by the
magistrate pursuant to this subsection, shall effect service of
the motion, notice, and other papers through the appropriate law
enforcement agency where the defendant is to be served, upon
payment of the required service fees.

O O N0 S W N

27 (c) ¥alid A valid protective orders order entered pursuant to
28 this section shall be enforced by all North Carolina law-
29 enforcement agencies without further order of the court.

30 (d) ¥alid A valid protective orders order entered by the
31 courts of another state or Indian tribe shall be accorded full
32 faith and credit by the courts of North Carolina whether or not
33 the order has been registered and shall be enforced by the courts
34 and the law-enforcement agencies of North Carelina. Carolina as
35 if it were an order issued by a North Carolina court. In
36 determining the validity of an out-of-state order for purposes of
37 enforcement, a law enforcement officer may rely upon a copy of
38 the protective order issued by another state or Indian tribe that
39 is provided to the officer and on the statement of a person
40 protected by the order that the order remains in effect. Even
41 though registration is not required, a copy of a protective order
42 may be registered in North Carolina by filing with the clerk of
43 superior court in any county a copy of the order and an affidavit
44 by a person protected by the order that to the best of that

Page 2 99-LYAB-014(2.3)
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person’s knowledge the order is presently in effect as written.
Notice of the registration shall not be given to the defendant.
Upon registration of the order, the clerk shall forward a copy to
the sheriff of that county for entry into the National Crime
Information Center registry pursuant to G.S. 50B-3(d)."
Section 3. G.S. 1C-1702 reads as rewritten:
“§ 1C-1702. Definitions. '
As used in this Article, unless the context requires otherwise:
(1) "Foreign Judgment" means any judgment, decree, or
order of a court of the United States or a court of
any other state which is entitled to full faith and
credit 1in this State, except a <!“suppert "child
support order," as defined in G-$5+—52A=3{14) (The
» . 1 :
G.S. 52C-1-101 (The Uniform Interstate Family
Support Act), a "custody decree," as defined in
G.S. 50A-2(4) (The Uniform Child Custody
Jurisdiction Aet}~ Act), or a domestic violence
protective order as provided in G.S. 50B-4(d).

(2) "Judgment Debtor" means the party against whom a
foreign judgment has been rendered.
(3) "Judgment Creditor" means the party in whose favor

a foreign judgment has been rendered."
Section 4. G.S. 50B-4.1 reads as rewritten:
"§ 50B-4.1. Violation of valid protective order a misdemeanor.
A person who knowingly violates a valid protective order
entered pursuant to this Chapter or by the courts of another
state or Indian tribe shall be guilty of a Class Al misdemeanor."

Section 5. G.S. 50B-5(a) reads as rewritten:

"(a) A person who alleges that he or she or a minor child has
been the victim of domestic violence may request the assistance
of a 1local 1law-enforcement agency. The 1local law-enforcement
agency shall respond to the request for assistance as soon as

45——net——needed1- practlcable. The 1local law enforcement offlcer
responding to the request for assistance 4is—authorizedto may
take whatever steps are reasonably necessary to protect the
complainant from harm and is—authorized—te may advise the
complainant of sources of shelter, medical care, counseling and
other services. Upon request by the complainant and where

99-LYAB-014(2.3) Page 3
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1 feasible, the law-enforcement officer is —authorized to may
2 transport the complainant to appropriate facilities such as
3 hospitals, magistrates’ offices, or public or private facilities
4 for shelter and accompany the complainant to his or her
> residence, within the jurisdiction in which the request for
6 assistance was made, so that the complainant may remove food,
7 clothing, medication and such other personal property as is
8 reasonably necessary to enable the complainant and any minor
9 children who are presently in the care of the complainant to
10 remain elsewhere pending further proceedings."

11 Section 6. G.S. 15A-401(b) reads as rewritten:

12 "(b) Arrest by Officer Without a Warrant. --

13 (1) Offense in Presence of Officer. -- An officer may
14 arrest without a warrant any person who the officer
15 has probable cause to believe has committed a
16 criminal offense in the officer's presence.

17 (2) Offense Out of Presence of Officer. -- An officer
18 may arrest without a warrant any person who the
19 officer has probable cause to believe:

20 a. Has committed a felony; or ‘

21 b. Has committed a misdemeanor, and:

22 1. Will not be apprehended unless

23 immediately arrested, or

24 2. May cause physical injury to himself or

25 others, or damage to property unless

26 immediately arrested; or

27 C. Has committed a misdemeanor under G.S. 14-

28 72.1, 14-134.3, 20-138.1, or 20-138.2; or

29 d. Has committed a misdemeanor under G.S. 14-

30 ©33(a),  14-33(c) (1), er—14-33{e}{2} 14-

31 33(c)(2), or 14-34 when the offense was

32 committed by a person who—is—the spouse—or

33 £e;mep—speuse—{#;43u;—aLLeged—v4G§&m—4n;fbf—a

34 o) | ] 1] .y e ]
35 or—has—lived as—if married. with whom the

36 alleged victim has a familial relationship as
37 defined in G.S. 50B-1; or

38 e. Has committed a misdemeanor under G.S. 50B-
39 4.1.

40 (3) Repealed by Session Laws 1991, c. 150."

41 Section 7. Sections 4 and 6 of this act become effective
42 December 1, 1999 and apply to offenses committed on or after that

43 date. The remainder of this act becomes effective October 1,

44 1999.

Page 4 99-LYAB-014(2.3)
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Legislative Services Office George R. Hall, Legislative Services Officer
: (919) 733-7044

Elaine W. Robinson, Director ~ Gerry F. Cohen, Director ~ Thomas L. Covington, Director  Tony C. Goldman, Director Terrence D. Suliivan, Director
Administrative Division Bill Drafting Division Fiscal Research Division Information Systems Division  Research Division

Room 5, Legislative Building Suite 401, LOB Suite 619, LOB Suite 400, LOB Suite 545, LOB

16 W. Jones Street 300 N. Salisbury St. 300 N. Salisbury St. 300 N. Salisbury St. 300 N. Salisbury St.
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(919) 733-7500 (919) 733-6660 . (919) 733-4910 (919) 733-6834 (919) 733-2578

March 2, 1999

TO: Senator Roy Cooper, Senate Judiciary I, Chair
FROM: Jo B. McCants, Committee Co-Counsel
RE: Senate Bill 197- Safe Families Act

Senate Bill 197 is a recommendation of the Governor’s Task Force on Domestic
Violence. The bill makes several changes to our current domestic violence statutes to enhance
enforcement in domestic violence cases. These changes include:

¢ Entering. domestic violence orders into a national database;
e Enforcing an out-of-state order or an order entered by an Indian tribe regardless of
. whether the order has been registered in North Carolina;

e Making a violation of an out-of-state order or an order entered by an Indian-tribe a
Class Al misdemeanor

o Eliminating an officer’s ability not to respond to multiple domestic violence complaints
that occur within 48 hours; and

e Extending an officer’s authority to make warrantless arrest when certain domestic
violence offenses occur outside the officer’s presence.

Section 1 requires the sheriff to enter all domestic violence orders into the National Crime
Information Center (NCIC) registry. Currently, the sheriff enters domestic violence orders in the
Division of Criminal Information Network (DCI) which is a statewide database.

Section 2 deletes 50B-4(b) that requires an officer to arrest and take into custody without a
warrant a person who is in violation of a domestic violence order. The person wouild then be
taken before a district court judge to show cause why he or she should not be held in contempt.
Prior to 1997, holding a contempt hearing was the only method available to the courts to punish a
person in violation of a domestic violence order. However, in 1997, the General Assembly
enacted G.S. 50B-4.1 which made the violation of a domestic violence protective order a Class
Al misdemeanor. Therefore, a person can now be arrested and charged with a misdemeanor
offense.

In addition, Section 2 provides that full faith and credit will be given to domestic violence
protective orders entered by a court in another state or Indian tribe regardless of whether the

. order has been registered in North Carolina. For enforcement purposes, an officer may rely upon
a copy of the order and the statement of the person protected by the order that the order is valid.

AN EQUAL OPPORTUNITY/AFFIRMATIVE ACTION EMPLOYER



However, if the person protected by the order chooses to register the out-of-state order, it should .
be registered with the clerk of superior court. The clerk is required to forward a copy of the
order to the sheriff for entry into the NCIC.

Section 3 adds domestic violence protective orders to the list of'exceptions from the
definition of foreign judgments and the Uniform Enforcement of Foreign Judgments Act.
Domestic violence protective orders are given full faith and credit under G.S.50B-4 regardless of
whether the order has been registered in North Carolina.

Section 4 makes it a Class A1 misdemeanor to violate a domestic violence protective order
entered by a court in state, out-of state, or by an Indian tribe.

Section 5 eliminates the current provision permitting law enforcement officers to not respond
to multiple complaints of domestic violence when the complaints occur within a 48 hour period
and the officer believes that immediate assistance is not needed.

Section 6 allows an officer to make a warrantless arrest when certain offenses are committed
outside of the officer’s presence. Current law allows an officer to make a warrantless arrest
when a person commits any of the following: 1) simple assault; 2) assault on a female; 3) assault
inflicting serious injury; 4) assault with a deadly weapon; or 5) assault by pointing a gun and the
offense is committed by a spouse, former spouse, or someone with whom the victim is living
as if married. Section 6 expands the provision to include the assaults listed when they occur
between persons in a personal relationship as defined in 50B-1, i.e., persons who have a child in
common; current or former household members; persons of the opposite sex who are in a dating
relationship; and persons who are related as parents and children, including others acting in loco
parentis to a minor child, or as grandparents and grandchildren.

The section also allows an officer to arrest a person without a warrant if the person is in
violation of a domestic violence protective order.

Section 7 provides that sections 4 (violation of a protective order) and 6 (expanded authority
to make warrantless arrests) will become effective December 1, 1999. All other sections become
effective October 1, 1999.
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MINUTES
. SENATE JUDICIARY | COMMITTEE
MARCH 4, 1999

The Senate Judiciary | Committee met on March 4, 1999 at 9:30 a.m. in
Room 1027 of the Legislative Building. A majority of members was present.

Senator Cooper called the meeting to order and recognized Senator Rand to
explain Senate Bill 1773 - AN ACT ALLOW THE ISSUANCE OF CERTAIN ABC
PERMITS IN DESIGNATED NATIONAL HISTORIC LANDMARK DISTRICTS.

Johnny Henderson, with the Christian Action League, was recognized to
speak on the bill.

Senator Rand moved to give the bill a favorable report. The motion carried
by a majority voice vote.

Senator Odom was recognized to explain Senate Bill 12 - AN ACT TO
AMEND THE CONSTITUTION OF NORTH CAROLINA TO PROVIDE FOR
GUBERNATORIAL NOMINATION OF JUSTICES OF THE SUPREME COURT AND
JUDGES OF THE COURT OF APPEALS, LEGISLATIVE CONFIRMATION, AND

' RETENTION BY VOTE OF THE PEOPLE.

The following speakers were recognized:

John Medlin — Chairman of the Future of the Courts Commission
Larry Sitton — President of the N. C. Bar Association

The Hon. Burley Mitchell -~ Chief Justice of the N. C. Supreme Court
Leslie Bevacqua - N. C. Center for Business and Industry

Richard Taylor — Exec. Director of N. C. Academy of Trial Lawyers
Deborah Ross — Exec. Director of the ACLU

Michael Crowel — Member of the Future of the Courts Commission

Senator Cooper announced that the discussion of Senate Bill 12 would be
continued at a future meeting.

There being no further business, the meeting adjourned.

4@1%% Hiccer P Shaar,

Serf. Ray' A. CoopéxIlf, Chairman Susan M. Moore, Comm. Assistant
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Reading Clerk

SENATE
NOTICE OF COMMITTEE MEETING

The Senate Committee on Judiciary I will meet at the following time:

DATE: Thursday, March 4, 1999

ROOM: 1027

The following bills or resolutions will be considered:

SB 12 Judicial Appt./Voter Retention Odom
SB 173 Nat'l. Historic Landmark Dist. Permit Rand

Senator Cooper, Chair



SB 12

SB 173

SENATE JUDICIARY COMMITTEE

AGENDA - March 4, 1999

Judicial Appointments/Voter Retention Odom

National Historic Landmark Dist. Permit Rand
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SENATE BILL 173
Corrected Copy 3/2/99

Short Title: Nat’l Hist. Landmark Dist. Permits. (Public)

Sponsors: Senator Rand.

Referred to: Judiciary L

February 25, 1999

A BILL TO BE ENTITLED
AN ACT TO ALLOW THE ISSUANCE OF CERTAIN ABC PERMITS IN
DESIGNATED NATIONAL HISTORIC LANDMARK DISTRICTS.
The General Assembly of North Carolina enacts:
Section 1. G.S. 18B-1006 is amended by adding a new subsection to

listed in G.S. 18B-1001(10), without approval at an election, to qualified

establishments defined in G.S. 18B-1000(4) and (6) located within.the boundaries of a
National Historic Landmark as defined in 16 U.S.C. § 470a(a)(1)(B) located in a
county that meets all of the following requirements:
(1) Has approved the sale of malt beverages and unfortified wine but
not mixed beverages.
(2) Has at least one city that has approved the operation of an ABC
store and the sale of mixed beverages.

(3) Has at least 150.000 population based on the last federal census."
Section 2. This act is effective when it becomes law.
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Legislative Services Office George R. Hall, Legislative Services Officer
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March 4, 1999
MEMORANDUM
TO: Senator Roy Cooper, Chair, Senate Judiciary | Committee
FROM: O. Walker Reagan, Committee Co-Counsel
RE: SENATE BILL 173 - National H;storic Landmark District ABC Permits -

Senator Rand.

Senate Bill 173 would amend the alcohol beverage control law to allow mixed
beverages permits to be issued for hotels and restaurants in national historic landmark
districts in counties that have approved the sale of beer and wine, where at least one

‘ city in the county has approved ABC stores and the sale of mixed beverages, and the
county has a population of at least 150,000 people based on the latest federal census,
without approval at a local election. Included within the definitions of this provision
would be Biltmore Estates in Buncombe County.

The bill would become effective when it becomes law.

AN EQUAL OPPORTUNITY/AFFIRMATIVE ACTION EMPLOYER



NORTH CAROLINA GENERAL ASSEMBLY
SENATE

SENATE JUDICIARY I COMMITTEE REPORT
Sen. Roy A. Cooper, II1, Chair

Thursday, March 04, 1999

SEN. COOPER,
submits the following with recommendations as to passage:

FAVORABLE

S.B. 173 Nat'l. Hist. Landmark Dist. Permits
Sequential Referral: None
Recommended Referral: None

TOTAL REPORTED: |

Committee Clerk Comment: Will have Sen. Cooper sign
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SENATE BILL 12

Short Title: Judicial Appt./Voter Retention. (Public)

Sponsors: Senators Odom; Ballance, Carter, Clodfelter, Dannelly, Gulley,
Hartsell, Hoyle, Jordan, Kerr, Kmnalrd Lee Lucas, Martin of
Guﬂford Miller, Phllhps Plyler Purcell, Rand Reeves, Shaw of
Cumberland Warren Weinstein, and Wellons.

Referred to: Judiciary I.

January 28, 1999

A BILL TO BE ENTITLED
AN ACT TO AMEND THE CONSTITUTION OF NORTH CAROLINA TO
PROVIDE FOR GUBERNATORIAL NOMINATION OF JUSTICES OF THE
SUPREME COURT AND JUDGES OF THE COURT OF APPEALS,
LEGISLATIVE CONFIRMATION, AND RETENTION BY VOTE OF THE
PEOPLE.
The General Assembly of North Carolina enacts:
Section 1. Section 16 of Article IV of the North Carolina Constitution

reads as rewritten:

Judges ofthe Supenor court shel-be—-eleeted—by—the—gualified—voters—ane shall hold
ofﬁce for terms of elght years and untrl the1r successors are elected and quahﬁed

theqmﬁﬁed%ters—ei—the&tate- Regular Judges of the Supenor Court may s_aL be
elected by the quahﬁed voters of t-h&Sf&te—er—by-th&vetem—ef their respective
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2 selected for an ntin hold office solel n_the basis of person
3 professional fi minister righ justice wi ccordin 1 y
4 with favor, deni r_del 1 persons wh me into th il ir
5 i ion i i iodicall i r val 1 ;
6 their initi lection and continuation in offi f; m from ¢
7 the mﬂgencgg and necessities of partisan pohtlcgl gg; g,

(3)__Nomination, confirmation, appointment retention election, and terms of
9 justices and judges, On and after Janua ary 1, 2001, when a vacancy occurs in the
10 offi hief i i 1 I ivisi

11 Governor shall nominate a person_to fill the vacancy, Prior to appointment, such
12 pominations by the Governor shall be subject to confirmation of the General

13 Assembly by three-fifths of the members of each house present and voting prior to
14 appointment, For the purposes of this section, creation of a new judgeship within the
15 Appellate Division creates a vacancy,

16 Each house of the General Assembly shall vote on confirmation within 60 calendar

17 days of the date of nomination, except that no day shall be included within that
18 calculation if it is:

19 (a) Between sine die adjournment of one regular session and

20 convening of the next regular session; or
21 (b) Duri riod when th neral mbly h dj
22 regular ionfrmreh jointl rovi
23 : :

24

25 of this subsection, the Governor may convene the General Asse bly in extra sessio
26 for the purpose of considering confirmation of the nomination, No action of that
27 extra session shall be valid after the second calendar day of that session, and that
28 extra session may not consider any matters other than rules for the extra session,
29 confirmation of the nomination, and adjournment sine die, The nomination may not
30 nfirmed in I i her than one call r thi i

31 X : X : n

32 . 3 - . - P X - > - B kS - . _l_ - ' < LV . S A
33 members of the General Assembly that is hglg more than 18 months after the
34 nomination js confirmed, At that election, a_person holding by appointment the
35 office of Chief Justice, Associate Justice, or Judge of the Appellate Division who
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1 approval by nonpartisan ballot, by a majority of the votes cast on the issue of the
2 Justice’s or Judge’s retention,

3 If voters f; rove the retention in offi f hief ice, Associate
4 i I f the Appellate Division servin in r regul rm, th
5 office sh me v he end of the term of offi nd it shall filled b
6 nomination, confirmation, and appointment as prescribed in this section, In such
7 h Inor m nl min rson of the sam liti iliation
8 justi rj who has n n retained in offi For th f thi ion
9 th liti iation of a nominee for justi r j i rmin. f 24
10 months preceding the date of the vacancy for which the nomination is made,
11 ing in a retention election on the Chief i SOCi i n

12 of the Appellate Division shall be the qualified voters of the whole State,
13 (4) Transition provisions, The term of office of a person who has been elected

19 m for ntion i ffice for a suc in 1 rovi in
20 1 If rson _contin rve for th. mainder of the term n

28 remainder of the term, th rson m for retention in ffice for

29 term rovi hi 1 h. Wi lection rs of th. T

30 mbly held in 2002

36 2 nd not fill h hall fill ination firmati n

37 ointmen Iovi in thi ion

38 Fr h ny in ri in thi ion i ntin in

39 retention I rm ing th in_pr n 1, 2 r
40 i in offi r person, the office is hel i rovisions of
41 this section,

42 (3) The General Assembly may implement this section by general law."

43 Section 2. The amendment set out in Section 1 of this act shall be

44 submitted to the qualified voters of the State at the general election in November

Senate Bill 12 Page 3
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2000, which election shall be conducted under the laws then governing elections in
the State. Ballots, voting systems, or both may be used in accordance with Chapter
163 of the General Statutes.

"[]JFOR [] AGAINST |
Constitutional amendment to replace the present practice of selecting

} justices and judges of the Appellate Division by gubernatorial appointment, followed '

by partisan elections, with a method by which justices and judges of the Appellate
Division will be nominated by the Governor, confirmed by the General Assembly,
and then serve for limited terms after which the question of the justice’s or judge’s
retention in office is regularly submitted for approval or disapproval by nonpartisan
vote of the people at general elections, and to provide for election of superior court
judges in their districts."”

Section 3. If a majority of votes cast on the question are in favor of the
amendment set out in Section 1 of this act, the State Board of Elections shall certify
the amendment to the Secretary of State. The amendment becomes effective upon
this certification. The Secretary of State shall enroll the amendment so certified
among the permanent records of that office.

Section 3.1. Chapter 7A of the General Statutes is amended by adding a
new Article to read:
"ARTICLE 1A,
"Appointmen nfirmation of

Retention Elections,

gvaluation of the nominge’s ethical conduct, the nominee’s knowledge of and
application of the law, the nominee’s management of the courts over which he has
resi he nominee’s work habi he nominee’ h h minee’

Page 4 Senate Bill 12
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2 Vi rson nomin he Governor hief i f th rem
3 i f th. m 1, or f |

4 nfirm. h. neral mbly shall in h. v r

S sh rocure from the Vernor_a commission _attesting that fact, which

6 rnor _shall i n_recei f ification h I f f th
7 joint resolution of confirmation,

8 When a judge is retained in office by vote of the people, the Governor shall issue a
9 commission attesting that fact, which the Governor shall issue upon receipt of a
10 ification T f of the r f the election

11 "§ 7A-4 lections in 2001

12 : . '

[y
w

- in office by fili : ith the S rd of Elections o
22 later than 12:00 noon on the first business day of July in the year of the election, The
23 notice shall be on a form approved by the State Board of Elections, Notice can be
: : nofi : :

27 Ch rl f th ner. XC retention election i n
28 i
29
30
31
32 removed from rior ime th rin he retention

33 clection is cancelled, If a person who has filed a notice calling a retention election

38 Section 3.2 G.S. 163-140(a) reads as rewritten:
39 "(a) Kinds of General Election Ballots; Right to Combine. - For purposes of
40 general elections, there shall be seven kinds of official ballots entitled:

41 (1)  Ballot for presidential electors

42 (2) Ballot for United States Senator '

43 (3) Ballot for member of the United States House of Representatives
44 (4) State ballot

Senate Bill 12 Page 5
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(5) County ballot

(6) Repealed by Session Laws 1973, c. 793, s. 56

(7) Ballot for constitutional amendments and other propositions
submitted to the people

(8)  Judicial ballot for superior court.

Use of official ballots shall be limited to the purposes indicated by their titles. The
printing on all ballots shall be plain and legible but, unless large type is specified by
this section, type larger than 10-point shall not be used in printing ballots. All general
election ballots shall be prepared in such a way as to leave sufficient blank space
beneath each name printed thereon in which a voter may conveniently write the
name of any person for whom he may desire to vote.

Unless prohibited by this section, the board of elections, State or county, charged
by law with printing ballots may, in its discretion, combine any two or more official
ballots. Whenever two or more ballots are combined, the voting instructions for the
State ballot set out in subsection (b)(4) of this section shall be used, except that if the
two ballots being combined do not contain a multi-seat race, then the second
sentence of instruction b. shall not appear on the ballot.

Contests in the general election for seats in the State House of Representatives and
State Senate shall be on ballots that are separate from ballots containing non-
legislative contests, except where the voting system used makes separation of ballots
impractical. State House and State Senate contests shall be on the same ballot, unless
one is a single-seat contest and the other a multi-seat contest.

Sectxon 3. 3 For purpose of Sectlon 1 of thls act terms of ]ustlces and
judges covered by Section 2 of Chapter 98 of the 1995 Session Laws are as provided
by that act.

Section 3.4. G.S. 7A-10(a) reads as rewritten:

(a) The Supreme Court shall consist of a Ch1ef Justlce and six assoc1ate justices,

mwm_mwg_ Before entermg upon the duties of hls office,

each justice shall take an oath of office. Four justices shall constitute a quorum for
the transaction of the business of the court. Sessions of the court shall be held in the
city of Raleigh, and scheduled by rule of court so as to discharge expeditiously the
court’s business. The court may by rule hold sessions not more than twice annually
in the Old Chowan County Courthouse (1767) in the Town of Edenton, which is a
State-owned court facility that is designated as a National Historic Landmark by the
United States Department of the Interior."
Section 3.5. G.S. 7A-16 reads as rewritten:
"§ 7A-16. Creation and organization.

Page 6 ' Senate Bill 12
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The Court of Appeals shall consist of 12 judges, selected as provided in Article 1A
f thi r, The Chief ice of the I h i ne of
j hief in _such i he pleasure of the Chief i
Before entering upon the duties of his office, a judge of the Court of Appeals shall
h f rescribed for a judge of th ner f Justi

The Court of Appeals shall sit in panels of three judges each. The Chief Judge
insofar as practicable shall assign the members to panels in such fashion that each
member sits a substantially equal number of times with each other member. He shall
preside over the panel of which he is a member, and shall designate the presiding
judge of the other panel or panels.

Three judges shall constitute a quorum for the transaction of the business of the
court, except as may be provided in G.S. 7A-32.

In the event the Chief Judge is unable, on account of absence or temporary
incapacity, to perform the duties placed upon him as Chief Judge, the Chief Justice
shall appoint an acting Chief Judge from the other judges of the Court, to
temporarily discharge the duties of Chief Judge."

Section 3.6. G.S. 163-106(c) reads as rewritten:

"(c) Time for Filing Notice of Candidacy. -- Candidates secking party primary
nominations for the following offices shall file their notice of candidacy with the State
Board of Elections no earlier than 12:00 noon on the first Monday in January and no
later than 12:00 noon on the first Monday in February preceding the primary:

Senate Bill 12 Page 7
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Governor
Lieutenant Governor
All State executive officers

Judges of the district courts

United States Senators

Members of the House of Representatives of the United States

District attorneys

Candidates seeking party primary nominations for the following offices shall file
their notice of candidacy with the county board of elections no earlier than 12:00
noon on the first Monday in January and no later than 12:00 noon on the first
Monday in February preceding the primary:

State Senators

Members of the State House of Representatives

All county offices." ‘

Section 3.7. G.S. 163-106(d) reads as rewritten:

"(d) Notice of Candidacy for Certain Offices to Indicate Vacancy. - In any

pnmarymwhlch there are twe ROre preaneies—fe hie pstice—and—asseeiate

Appesals;-or two vacancies for United States Senator from North Carolina or two or
more vacancies for the office of district court judge to be filled by nominations, each
candidate shall, at the time of filing notice of candidacy, file with the State Board of
Elections a written statement designating the vacancy to which he seeks nomination.
Votes cast for a candidate shall be effective only for his nomination to the vacancy
for which he has given notice of candidacy as provided in this subsection.

A person seeking party nomination for a specialized district judgeship established
under G.S. 7A-147 shall, at the time of filing notice of candidacy, file with the State
Board of Elections a written statement designating the specialized judgeship to which

‘he seeks nomination."

Section 3.8. G.S. 163-107(a) reads as rewritten:
"(a) Fee Schedule. -- At the time of filing a notice of candidacy, each candidate
shall pay to the board of elections with which he files under the provisions of G.S.
163-106 a filing fee for the office he seeks in the amount specified in the following

tabulation:

Office Sought Amount of Filing Fee

Governor One percent (1%) of the annual
salary of the office sought

Lieutenant Governor One percent (1%) of the annual
salary of the office sought

All State executive offices One percent (1%) of the annual
salary of the office sought

All Justiees;-Fudges;-and One percent (1%) of the annual

Page 8 | ‘ Senate Bill 12




GENERAL ASSEMBLY OF NORTH CAROLINA SESSION 1999
1 salary of the office sought
2 istri
3 District Attorneys of the
4 General Court of Justice
5 .
6 United States Senator One percent (1%) of the annual
7 salary of the office sought
8  Members of the United States One percent (1%) of the annual
9 House of Representatives salary of the office sought
10  State Senator One percent (1%) of the annual
11 salary of the office sought
12 Member of the State House of One percent (1%) of the annual
13 Representatives salary of the office sought
14  All county offices not One percent (1%) of the annual
15 compensated by fees salary of the office sought
16  County commissioners, if Ten dollars ($10.00)
17 compensated entirely by fees
18 = Members of county board of Five dollars ($5.00)
19 education, if compensated
20 entirely by fees
21 Sheriff, if compensated Forty dollars ($40.00), plus one
22 entirely by fees percent (1%) of the income of the
23 office above four thousand
24 dollars ($4,000)
25  Clerk of superior court, if Forty dollars ($40.00), plus one
26 compensated entirely by fees percent (1%) of the income of the
27 office above four thousand
28 dollars ($4,000)
29 Register of deeds, if Forty dollars (3$40.00), plus one
30 compensated entirely by fees percent (1%) of the income of the
31 office above four thousand
32 dollars ($4,000)
33 Any other county office, if Twenty dollars ($20.00), plus one
34 compensated entirely by fees percent (1%) of the income of the
35 office above two thousand dollars
36 ($2,000)
37  All county offices compensated One percent (1%) of the first
38 partly by salary and partly annual salary to be received
39 by fees (exclusive of fees).

40 Section 3.9. G.S. 163-107.1(b) reads as rewritten:
41 "(b) If the candidate is seeking the office of United States Senator, Governor,

42 Lieutenant Governor, or any State executive officer, Fustice-of-the-Supreme-Court-or
43 judge-of-the-Court-of-Appesals; the petition must be signed by 10,000 registered voters

44 who are members of the political party in whose primary the candidate desires to

Senate Bill 12 Page 9
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run, except that in the case of a political party as defined by G.S. 163-96(a)(2) which
will be making nominations by primary election, the petition must be signed by ten
percent (10%) of the registered voters of the State who are affiliated with the same
political party in whose primary the candidate desires to run, or in the alternative,
the petition shall be signed by no less than 10,000 registered voters regardless of the
voter’s political party affiliation, whichever requirement is greater. The petition must
be filed with the State Board of Elections not later than 12:00 noon on Monday
preceding the filing deadline before the primary in which he seeks to run. The names
on the petition shall be verified by the board of elections of the county where the
signer is registered, and the petition must be presented to the county board of
elections at least 15 days before the petition is due to be filed with the State Board of
Elections. When a proper petition has been filed, the candidate’s name shall be
printed on the primary ballot."

Section 3.10. G.S. 163-111(c)(1) reads as rewritten:

"(1) A candidate who is apparently entitled to demand a second
primary, according to the unofficial results, for one of the offices
listed below, and desiring to do so, shall file a request for a second
primary in writing or by telegram with the Executive Secretary-
Director of the State Board of Elections no later than 12:00 noon
on the seventh day (including Saturdays and Sundays) following
the date on which the primary was conducted, and such request
shall be subject to the certification of the official results by the
State Board of Elections. If the vote certification by the State
Board of Elections determines that a candidate who was not
originally thought to be eligible to call for a second primary is in
fact eligible to call for a second primary, the Executive Secretary-
Director of the State Board of Elections shall immediately notify
such candidate and permit him to exercise any options available to
him within a 48-hour period following the notification:

Governor,
Lieutenant Governor,
All State executive officers,
Justiees;—Judges;—er District Court Judges or District
Attorneys of the General Court of Justice, other than
superior court judge,
United States Senators,
Members of the United States House of
Representatives,
State Senators in multi-county senatorial
districts, and
Members of the State House of Representatives
in multi-county representative districts.
Section 3.11. G.S. 163-177 reads as rewritten:

44 "§ 163-177. Disposition of duplicate abstracts.

Page 10 Senate Bill 12
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Within six hours after the returns of a primary or election have been canvassed
and the results judicially determined, the chairman of the county board of elections
shall mail, or otherwise deliver, to the State Board of Elections the duplicate-original
abstracts prepared in accordance with G.S. 163-176 for all offices and referenda for
which the State Board of Elections is required to canvass the votes and declare the
results including:

President and Vice-President of the United States

Governor, Lieutenant Governor, and all other State executive officers

United States Senators

Members of the House of Representatives of the United States Congress

Justiees;Fudges—and Superior Court Judges, District Court Judges and District

Attorneys of the General Court of Justice

State Senators in multi-county senatorial districts

Members of the State House of Representatives in multi-county representative

districts '

Constitutional amendments and propositions submitted to the voters of the State.
One duplicate abstract prepared in accordance with G.S. 163-176 for all offices and
referenda for which the county board of elections is required to canvass the votes and
declare the results (and which are listed below) shall be retained by the county board,
which shall forthwith publish and declare the results; the second duplicate abstract
shall be mailed to the chairman of the State Board of Elections, to the end that there
be one set of all primary and election returns available at the seat of government.

All county offices ‘

State Senators in single-county senatorial districts

Members of the State House of Representatives in single-county representative

districts

Propositions submitted to the voters of one county.

If the chairman of the county board of elections fails or neglects to transmit
duplicate abstracts to the chairman of the State Board of Elections within the time
prescribed in this section, he shall be guilty of a misdemeanor. Provided, that the
penalty shall not apply if the chairman was prevented from performing the prescribed
duty because of sickness or other unavoidable delay, but the burden of proof shall be
on the chairman to show that his failure to perform was due to sickness or
unavoidable delay."

Section 3.12. G.S. 163-192 reads as rewritten:
"§ 163-192. State Board of Elections to prepare abstracts and declare results of
primaries and elections.

(a) After Primary. -- At the conclusion of its canvass of the primary election, the
State Board of Elections shall prepare separate abstracts of the votes cast:

(1) For Governor and all State officers, justices-of-the-Supreme-Court;
judges-of-the-Court-of-Appeals; and United States Senators.

(2)  For members of the United States House of Representatives for the
several congressional districts in the State.

Senate Bill 12 Page 11
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®)
(3a)
(4)
)
(6)

For district court judges for the several district court districts in the
State.

For superior court judges for the several superior court districts in
the State.

For district attorney in the several prosecutorial districts in the
State.

For State Senators in the several senatorial districts in the State
composed of more than one county.

For members of the State House of Representatives in the several
representative districts in the State composed of more than one
county.

Abstracts prepared by the State Board of Elections under this subsection shall state
the total number of votes cast for each candidate of each political party for each of
the various offices canvassed by the State Board of Elections. They shall also state
the name or names of the person or persons whom the State Board of Elections shall
ascertain and judicially determine by the count to be nominated for each office.

Abstracts prepared under this subsection shall be signed by the members of the
State Board of Elections in their official capacity and shall have the great seal of the
State affixed thereto.

(b) After General Election. - At the conclusion of its canvass of the general
election, the State Board of Elections shall prepare abstracts of the votes cast:

0y
)
€)
)
(4a)
()
(6)
@

@®

For President and Vice-President of the United States, when an
election is held for those offices:;

For Governor and all State officers, justiees-of-the-Supreme-Court;
} ; and United States Senators.

For members of the United States House of Representatives for the
several congressional districts in the State.

For district court judges for the several district court districts as
defined in G.S. 7A-133 in the State.

For superior court judges for the several superior court districts in
the State.

For district attorney in the several prosecutorial districts in the
State.

For State Senators in the several senatorial districts in the State
composed of more than one county.

For members of the State House of Representatives in the several
representative districts in the State composed of more than one
county. '

For and against any constitutional amendments or propositions
submitted to the people.

Abstracts prepared by the State Board of Elections under this subsection shall state
42 the names of all persons voted for, the office for which each received votes, and the
43 number of legal ballots cast for each candidate for each office canvassed by the State
44 Board of Elections. They shall also state the name or names of the person or persons

Page 12
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whom the State Board of Elections shall ascertain and judicially determine by the
count to be elected to each office.

Abstracts prepared under this subsection shall be signed by the members of the
State Board of Elections in their official capacity and shall have the great seal of the
State affixed thereto.

(c) Disposition of Abstracts of Returns. -- The State Board of Elections shall file
with the Secretary of State the original abstracts of returns prepared by it under the
provisions of subsections (a) and (b) of this section, and also the duplicate county
abstracts transmitted to the State Board of Elections under the provisions of G.S. 163-
177. Upon the request of the Legislative Services Office, the Secretary of State shall
submit a copy of the original abstracts to that Office."

Section 3.13. G.S. 163-194 reads as rewritten:
"§ 163-194. Governor to issue commissions to certain elected officials.

Every person duly elected to one of the offices listed below, upon obtaining a
certificate of his election from the Secretary of State under the provisions of G.S.
163-193, shall procure from the Governor a commission attesting his election to the
specified office, which the Governor shall issue upon production of the Secretary of
State’s certificate:

Members of the United States House of Representatives,

Fustiees;—Judges;—and Superior Court Judges, District Court Judges and District
Attorneys of the General Court of Justice."

Section 3.14. G.S. 163-1 is amended in the table by deleting the entries
for "Justices and Judges of the Appellate Division".

Section 3.15. G.S. 163-9 reads as rewritten:
"§ 163-9. Filling vacancies in Seate-and- district judnclal offices.

(a) Vacancies occurring in the
the-Ceurt-of-Appeals;-and office of judge of the superior court for causes other than
expiration of term shall be filled by appointment of the Governor. An appointee to
the office of Justice of the Supreme Court or judge of the Court of Appeals shall
hold office until January 1 next following the election for members of the General
Assembly that is held more than 60 days after the vacancy occurs, at which time an
election shall be held for an eight-year term and until a successor is elected and
qualified.

(b) Except for judges specified in the next paragraph of this subsection, an
appointee to the office of judge of superior court shall hold his place until the next
election for members of the General Assembly that is held more than 60 days after
the vacancy occurs, at which time an election shall be held to fill the unexpired term
of the office.

Appointees for judges of the superior court from any district:

(1)  With only one resident judge; or
(2) In which no county is subject to section 5 of the Voting Rights Act
of 1965,

Senate Bill 12 Page 13
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shall hold the office until the next election of members of the General Assembly that
is held more than 60 days after the vacancy occurs, at which time an election shall be
held to fill an eight-year term.

(c) When the unexpired term of the office in which the vacancy has occurred
expires on the first day of January succeeding the next election for members of the
General Assembly, the Governor shall appoint to fill that vacancy for the unexpired
term of the office.

(d) Vacancies in the office of district judge which occur before the expiration of a
term shall not be filled by election. Vacancies in the office of district judge shall be
filled in accordance with G.S. 7A-142."

Section 3.16. Sections 3.1 through 3.15 of this act are effective only if the
constitutional amendment proposed by Section 1 of this act is approved by the
qualified voters in accordance with Section 2 of this act.

Section 4. This act is effective when it becomes law.

Page 14 Senate Bill 12
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March 4, 1999

MEMORANDUM

TO: . Senator Roy Cooper, Senate Judiciary Committee, Chair

FROM: Walker Reagan, Committee Counsel
Jo B. McCants, Committee Co-Counsel

RE: Senate Bill 12 - Judicial Appt./ Voter Retention.

-

Senate Bill 12 is a recommendation of the North Carolina Courts Commission. The bill requires
’ a constitutional amendment and statutory changes. The constitutional amendment is subject to a
referendum on November 7, 2000.

CONSTITUTIONAL AMENDMENT:

The North Carolina Constitution will be amended to provide that on and after January 1, 2001,
the Governor shall nominate persons to fill vacancies in the offices of Chief Justice, Associate
Justice, or Judge of the Appellate Division. Appointments by the Governor are subject to
confirmation of the General Assembly by three-fifths of the members of each house present and
voting.

The terms of the justices and judges appointed by the Governor under the proposed amendment,
extends through June 30 after the next statewide election for members of the General Assembly
that is held more than eighteen months after the date of appointment. Appointed justices and
judges who wish to continue in office must be approved by voters for a regular term of eight
years in a nonpartisan election.

The terms of elected appellate judges who are in office on January 1, 2001, and whose terms
extends beyond that date are extended through June 30 of the year following the eighth year after
the date the justice or judge was last elected to office. The term of appointed appellate judges in
office on January 1, 2001, whose term extends beyond that date shall end on June 30, 2003.
These judges may stand for retention for a regular term at the 2002 election for members of the

. General Assembly.

AN EQUAL OPPORTUNITY/AFFIRMATIVE ACTION EMPLOYER



STATUTORY CHANGES

The bill enacts a new article to chapter 7A of the General Statutes subject to the passage of the
constitutional amendment. The new article sets forth the process for nominating and confirming
Supreme Court Justices and Appellate Court Judges. The article also sets forth the process for
retention elections.

a.) Nominations ‘
e Governor nominates candidates for the Supreme Court and Court of Appeals.
e Governor may withdraw a nomination at any time.

b.) Confirmation

e Legislative committee appointed to consider confirmation may conduct an investigation of
the nominee.

e Legislative committee is allowed to inspect the files of the Judicial Standards Commission
upon the request of the committee chair.

c.) Retention Election

e A Chief Justice or Associate Justice of the Supreme Court or a Judge of the Court of Appeals
who wishes to remain in office must file a notice of this intent with the Board of Elections.

e Notice can be withdrawn at any time prior to the deadline for filing notice.

e Retention elections are nonpartisan.

e Retention elections shall be placed at the top of the ballot.

Finally, the bill provides that there will not be any partisan elections for Chief Justice or
Associate Justice of the Supreme Court, or Judge of the Court of Appeals held in 2001 or
thereafter. The bill also makes several conforming changes to existing law. The act would
become effective when it becomes law subject to voter approval of the constitutional amendment
in the 2000 election.




REMARKS IN SUPPORT OF JUDICIAL SELECTION BY APPOINTMENT
March 4, 1999

The citizens of North Carolina are entitled to a judiciary composed of the most capable
people available. A selection system that excludes judicial candidates on a basis irrelevant to the
function of the office, bases selection on irrelevant criteria, or places selection in the hands of
people who do not have access to information adequate to judge the qualifications of the
candidates does not serve the goal of excellence that North Carolina should strive to achieve.

A particular political affiliation should be neither a prerequisite nor an obstacle to
selection as a judge, since the function of the judiciary is generally to apply rather than to create
law. That is not to say that a person’s demonstrated zealous desire to impose a certain political
position on others is not relevant to the question of that person’s fitness to be a judge, for it may
indicate that the person will not exercise the judicial restraint appropriate for the judicial branch
of government. It is to say, however, that a person who understands and appreciates the
appropriate role and limitations of the judicial branch should not be excluded from serving the
people as judge or justice because his or her philosophy of government is represented more
closely by one than the other of the recognized political parties.

Partisan political election of judges has been a practical reality in North Carolina for only
a decade or two. Before Republicans gained sufﬁcient numbers to influence or win state-wide
elections, North Carolina judges at the appellate and Superior Court levels were in most instance
appointed by the Governor, subject to “rubber stamp” nomination in the subsequent Democratic
primary and election in the general election. This system had the effect of excluding Republican
lawyers from serving as judges, regardless of the individual’s intelligence, wisdom, dedication,
learning, and sense of justice.

As electibn of Republican candidates to the judiciary has became more likely and, now,
even common, we have witnessed major changes in the way our judges are chosen. Judges at all

levels are in fact elected. Judicial races have become more visible and more expensive. While



we have not suffered some of the worst effects of partisan judicial races that hé.ve occurred in
some of our sister states, we have had some instances of misleading and offensive campaigning;
and the controls, voluntary and involuntary, through the Bar Association and the Judicial
Standards Commission, in place to encourage fair and accurate campaigning do not immunize us
from the abuses that other states have suffered.

To my mind, the single worst effect of judicial election, whether partisan or nonpartisan,
is that the people making the selection usually do not have an adequate basis for making the
decision. Judicial races are races of very low visibility. While interested groups make sincere
efforts to acquaint the public with the candidates’ qualifications, the educational effort often is
ineffective. Even when descriptions of the experience and “qualifications” of the candidates is
published and read, the reader has no real idea of whether the candidate possesses the necessary
temperament and wisdom to serve ably as a judge or justice.

I often hear lawyers commenting as election day approaches that they still do not know
who is running against whom for which judicial office - even now that state-wide elections are
limited to the appellate judiciary. If the members of the profession that is most affected by the
selection of judges do not feel informed about the candidates, surely the general electorate do not
have the resources to make an informed decision.

That this concern has a basis in fact was demonstrated by the survey commissioned by the
Futures Commission in which only a very small percentage of people ( 7% of eligible voters)
could identify by name even ore judicial candidate in the most recent election.

If the voters do not know anything about the candidates, how do they make choices?
Many of them don’t. Every election, the drop-off in the number of ballots cast for judicial
candidates as compared with the more visible races (President, Governor, U.S. Senate, Congress,
etc.) is significant. Of those voters who do cast ballots, if the race is between candidates of
different parties, most voters vote along party lines, with the voter either voting a straight ticket
or choosing ajudiciail candidate solely on the basis of the candidate’s political affiliation.

It has been my view for a long time that appointment of the judiciary by a person or group



who have the opportunity to study the person as well as the qualifications of each of the
candidates is preferable to election. While it is no longer true that I and my fellow Republicans
are effectively disqualified by reason of our political registration from serving the people of
North Carolina as judges, my interest in the quality of the North Carolina judiciary goes far
beyond my political affiliation. My interest in government in general, an& in the judiciary in
particular, is an interest in good government. My experiences, as a lawyer, as a law professor at
Wake Forest, as a law draftsperson through my work as a North Carolina commissioner to the
National Conference of Commissioners on Uniform State Laws, as a District Court Judge, as an
Associate Justice and Chief Justice of North Carolina, as a president of the North Carolina Bar
Association, and most important, as a life-long citizen of the State of North Carolina, have
convinced me that our judiciary would be strengthened and the people of North Carolina better
served by a method of selection that makes initial selection the responsibility of a person or
group who have the resources and interest to select the best person for the position, subject to the
right of the citizens to reject the choice through a retention election.

While I have some objections to certain of the specific features of Senate Bill 12 and will
be eager to participate in efforts to improve it, I enthusiastically support the basis idea that it

promotes - that of judicial selection by appointment rather than by election.

Rhoda B. Billings



Selection and Retention of Intermediate Appellate Court Judges

Table 12

Method

Initial Selection

State Method* Term

Alabama! Partisan election 6 years

Alaska Nominating commission Until next general election
but not less than 3 years

Arizona Nominating commission Until next general election
but not less than 2 years

Arkansas Partisan election 8 years

California Gubernatorial appointment  Until next general election

Colorado Nominating commission Until next general election

Connecticut

Florida

Georgia
Hawaii

Idaho
llinois -

Indiana

lowa

Kansas

Kentucky
Louisiana
Maryland
Massachusetts
Michigan
Minnesota
Missouri

Nebraska

New Jersey
New Mexico
New York
North Carolina
Ohio
Oklahoma

Oregon

Pennsylvanias

Nominating commission

Nominating commission

Nonpartisan election
Nominating commission
Nonpartisan election
Partisan election

Nominating commission
-

Nominating commission
Nominating commission

Nonparnisan election
Partisan election?
Nominating commission
Nominating commission
Nonpartisan election
Nonpartisan election
Nominatin'g commission

Nomination commission

Gubernatorial appointment
Nominating commission
Nominating commission
Partisan election
Nonpartisan election

Nominating commission

Nonpartisan election

Partisan election

but not less than 2 years
8 years

Until next general eiection
but not less than 1 year

6 years
10 years
6 years
10 years

Until next general election
but not less than 2 years

Untl next general election
but not less than 1 year

Until next general election
but not less than 1 year

8 years

10 years

Until next general election
Life tenure?®

6 years

6 yeérs

Until next general election

Until next general election
at least 3 but less than five
years after appointment

7 years
Until next general eiection
5 years
8 years
6 years

Until next general election
but not less than 1 year

6 years

10 years

21

Retention

Partisan election

Retention election
Retention election

Partisan election
Retention election

Retention election

Reappointment by legislature

Retention election

Nonpartisan election

Reappointment by commission

Nonpartisan election
Retention election

Retention election
Retention election
Retention election

Nongpartisan election
Partisan election?
Retention election
N/A

Nonpartisan eiection
Nonpartisan election
Retention election

Retention election

Reappointment by governor
See footnote 4
Reappointment by governor
Partisan election
Nonpartisan election

Retention election

Nonpartisan election

Retention election

Term

6 years

8 years

6 years

8 years
12 years

8 years

8 years

6 years

6 years
10 years
6 years
10 years

10 years

6 years

4 years

8 years
10 years
10 years
N/A

6 years
6 years
12 years

6 years

Lite tenure
8 years
5 years
8 years
6 years

6 years

6 years

10 years



Initial Selection

Retention

State Method* Term Method Term
South Carolina Legislative election 6 years Reelection by legisiature 6 years
Tennessee’ Nominating commission Until the biennial general Retention election B years
election but not less than
30 days
Texas Partisan election 6 years Partisan election 6 years
Utah Nominating commission Until next general election Retention election 6 years
but not less than 3 years
Virginia Legislative election 8 years Reelection by legislature 8 years
Washington Nonpartisan election 6 years Nonpartisan election 6 years
Wisconsin Nonpartisan election 6 years Nonpartisan election 6 years

Note: Initial selection is defined as the constitutional or statutory method by which judges are selected for a full term of office.

* In states which use nominating commissions, the governor makes the appointment.

1. Alabama and Tennessee have two intermediate appellate courts: the court of civil appeals which has civil jurisdiction, and
the court of criminal appeals which has criminali jurisdiction. The selection process is the same !{or both.

2. Although party affiliation of judicial candidates appears on ballots, judicial primaries are open. This serves to give judicial
elections a nonpartisan character.

3. Retirement is mandatory at age 70.

4. At the first general election following appointment, judges must run on a partisan baliot. It the judge wins the partisan
election, subsequent retention is by nonpartisan retention bailot.

5. Pennsylvania has two intermediate appellate courts: the superior court and the commonwealth count. The selection process
is the same for both.

fho
é
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' THE PEOPLE HAVE A RIGHT TO ELECT THEIR JUDGES
DO NOT TAKE IT AWAY

VOTE NO ON SB 12

For 130 years the people of North Carolina have elected their judges. This important right
was added to the North Carolina Constitution in 1868. SB 12 asks the voters to hand this right
over to the Governor and the legislature. It also adds two levels of partisan politics to the system
of selecting judges by requiring confirmation by 3/5 of both houses of the legislature and a
retention election.

* The people have done an excellent job of electing judges. Popular election has
resulted in racial, gender, geographic and political diversity on the bench. With very few
exceptions, the North Carolina judiciary is highly qualified and highly respected. There is no
evidence that the federal appointment process has produced better judges nationwide or in North

Carolina.

* The judicial appointment process would result in an extension of the patronage
system where appointments are made based on political connections and political contributions.
Judges should be beholden to the people and the Constitution, not to the Governor and the
legislature.

E 3 A confirmation process involving hearings by both houses of the legislature will

result in prolonged highly partisan battles that will discourage many qualified people from seeking
judicial office. Judicial confirmation will be just one more political bargaining chip in legislative
politics.

* Retention elections in other states have become referenda on controversial issues
such as abortion and the death penalty. Frequently, judges who simply follow the law and
constitutional precedent find themselves targeted by special interest groups.

* The best way to improve the quality of the judiciary in North Carolina is for the
people to have more information about who they are voting for from the media and individuals
and organizations familiar with the candidate’s legal career. If the public is concerned about
judicial candidates raising money to get their message out, public financing of judicial campaigns
could be instituted for any candidate who opts in. :

TRUST THE PEOPLE

. For more information, contact Deborah Ross, Executive\Legal Director ACLU of North Carolina,
(919) 834-3466
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Judicial Selection:

We Should Not Give Up the
Right to Elect Our Judges

By Norman B. Smith

n elder member of the bar once gave a simple piece

of advice: “Try to keep them from doing away with

either the ballot box or the jury box.” The wisdom of
this admonition has become ever more apparent to me as the
years go by, and 1 have learned that there is more of a
connection between these two box populi than is immediately
apparent.

The Declaration of Independence complained of the
king's appointment of “judges dependant on his will
alone, for the tenure of their offices and the amount and
payment of their salaries.” The provisions in the federal 1"
Constitution for lifetime tenure of judges without dimi-
nution of pay were in obvious response to these
abuses. :

The Jacksonian Democrats learned that ap-
pointed judges with long tenure could be nearly
as tyrannical in their way as those who had &
been subject to the king's will. Hence, many
states in the mid-19th century changed judi-
cial selection from appointment to popular
election. This reform was achieved in North
Carolina by the Constitution of 1868.

Largely in reaction to the tainting of the elected judiciary
by big city political machines, a number of states beginning
in the 1940s returned to an appointive judiciary, usually
involving a screening process in which the bar participates,
and retention elections following initial appointive terms.
This alteration seems to have fairly well run its course, the
last change from an elected to an appointed judiciary having

Continued on page 4

Smith, a founding member of Smith, james, Rowlett & Cohen in Greens.
boro, has practiced civil rights law for more than 30 ycars.

The Debate Continues

Judges Should Not Be Subject
To Recall by Popular Election

By Jim Exum Jr.

he debate over whether state judges should be ap-

pointed or elected is not so much about how judges are

selected: it is reatly about how they should be retained
once in office.

Almost all the state judges we have known initially
obtained judicial office by appointment of the governor. No
one much questions this as an appropriate selection method.
Some would tweak it by requiring legislative approval or a
screening committee that suggests a short list of candi-
dates from which the governor may choose, or both these

‘¥ processes. But appointment by the governor as the basic

method of putting judges initially in office is well-
accepted and seldom challenged.

Any system of judicial selection will involve
political machinations at some level. Politics in
the selection of judges is like matter in the
universe. It cannot be destroyved; it can only be
more or less controlled and channeled. Since
¥ this is true, gubernatorial appointment is as
good a system as any for selecting judges.

At issue is whether judges, once in office,
should be subject to recall, or being put out
of office. by periodic popular elections as are elected legisla-
tors and executive branch officials. judges should not be
subject to popular recall because of the fundamental nature
of what judges do and how that differs from what officials in
the other branches do.

Judges decide cases: that's all they do. They decide cases
based on law already laid down, cither in the Constitution,

Continued on page 3
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Exum: Don't Subject Judges to Recall

Continued from page 1

the state statutes or prior cases. Judges do not make law
unless the decision in a particular case requires a novel
interpretation of a statute, the Constitution, or some exten-
sion of a principle laid down in prior decisions.

Unlike governors and legislators, judges do not initiate,
promote or set public policy. Unlike the other branches,
judges are. not self-starters; they act only when a matter is
brought before them by some litigant. Neither are judges
self-stoppers. Unlike the other branches, judges cannot
avoid action; once before them, judges must decide the
matter one way or the other.

Governors and legislators are the majority’s representa-
tives. Their antennae are carefully tuned to the wishes of the
politically and financially powerful. Judges should march to
a different drummer. They must be non-majoritarian. They
must not be set off course because of whatever political
winds are currently blowing. They must not look over their
shoulders to see whether their decisions will be popular or
well-received by the powerful.

Thucydides, the great Greek historian, wrote that “right,
as the world goes, is only in ques-

under law and protectors of individual rights, judges must be
and must be seen to be both independent and impartial.

An independent judiciary is a bulwark against tyranny
and the surest guarantor of individual rights. An indepen-
dent judiciary means one free from the influence of
government's other branches and free from the sometimes
irrational passions of the majority. Recall by popular elec-
tion forces judges to fight political battles. it subjects them
directly to political influence; indeed, it requires them to be
politicians.

An impartial judiciary means one unaffected by any con-
cern other than the merits of the cases it adjudicates. Judges
must not only be impartial; they must also seem to be so.
Subjecting judges to recall by popular election causes them to
be concerned about matters extraneous to the merits of the
cases before them. It makes our courts appear as just another
political institution controlled by the masses and the powerful.
This system thus undercuts the two attributes any respected
judicial system must have: independence and impartiality.

Proponents of periodic judicial elections by which judges
may be removed from office often say they are necessary to
make judges “"accountable” and to remove the occasional
“bad" judge. But state judges are already the most account-
able public officers in the land. Trial judges are accountable
to appellate courts. Appellate

tion between equals in power,
while the strong do what they can
and the weak suffer what they
must.” In our legal system, judges
provide that equalizing power to
ensure that the strong do not do
what they can merely by virtue of
their strength, and the weak do
not suffer what they must merely
by virtue of their weakness.

The reasons, then, why judges

An impartial judiciary means
one ungffected by any concern
other than the merits gf the
cases it adjudicates. Judges
must not only be impartial; they
must also seem to be so.”

judges are accountable to their
colleagues. Their decisions can be
changed by the legistature or by
constitutional amendment if
enough of the people are unhappy
with them.

“Bad” judges, certainly in
North Carolina, can be removed
by a combined administrative and
judicial procedure if they merely
bring the judicial office into disre-

should not be subject to recall by

popular election are found in the purposes of popular
elections in a democratic society and the role of judges in that
society.

Popular elections should be about competing public
policies as the candidates with power to adopt or reject those
policies espouse them. judges don't have that power, so
judicial elections cannot be about those things. Judicial cam-
paigns necessarily focus on personal attributes of the candi-
dates: party affiliation, “media savvy,” telegenic countenances,
access to money, and even, sometimes, their given names.

Sometimes candidates are perceived, or labeled, as
“liberal™ or “conservative.” None of these things has any
relevance to the candidate's capacity for being a good judge,
not even the candidate's personal political views. Indeed. the
true test of a good judge is how well the judge can set aside
personal views and predilections and decide cases on the
basis of the law and its application to the facts. Neither
winning personalities, telegenic countenances, access to
money, nice sounding, familiar names, nor the absence of
these things, qualify, nor disqualify, one for judicial office.
Yet the outcome of judicial elections often depends on the
presence or absence of one or more of these very qualities.

To perform their non-majoritarian role as adjudicators

pute. No other elected public offi-
cial in this state is subject to such a retnoval process. Why
else should an incumbent judge be removed?

Has there ever been a “bad" judge removed from office
through the electoral process? In Guilford County, the senior
bar recalls judge Hoyle:Sink, who they say had developed a
certain amount of judicial arrogance and was defeated in an
election by judge walter Crissman back in the early '50s. But
Judge Sink was a distant cousin of my wife; so he could not have
been too bad.

Even if some bad judges have been removed electorally,
the probabilities are that the electoral process will remove
more good judges from office than bad ones. In recent
history, Associate Justice Louis Meyer and Associate Justice
Jim Wynn on the N.C. Supreme Court, and judge Clarence Horton
on the N.C. Court of Appeals were, by alt accounts, good judges.
All were removed from otfice by the electoral process. This is not
1o say that their successors will not also be good judges.

But if all we are doing with judicial elections is removing
one good judge to be replaced by another good judge, then,
in the overall scheme of things, the individuals involved
notwithstanding, it is hardly worth the time and effort. It is
certainly not worth the damage these elections do to judicial
independence and judicial impartiality.

The Constitutionalist 3



Smith: Don't Give Up the Right to Elect

‘u’nucd { from page |
en in Rhode Island in 1994.

There is no demonstrated need for North Carolina belatedly
to discard such an important part of the people’s franchise. All
claimed flaws of an elective judicial system can be remedied by
means less drastic than giving up the right to vote.

North Carolina, because of its traditionally honest govern-
ment, has been less affected by the claimed flaws of judicial
elections, than somie other states have experienced. Almost all
of North Carolina's elected judges of both political parties have
proven themselves to be moderate and centrist, just like the
great bulk of the voters who elected them. Our judiciary has
been essentially free from corruption. Rarely have our North
Carolina judges shown favor in their decision-making to sup-
porters and contributors.

ltis true that some of the other state elected judiciaries have
been plagued in recent years by corruption and favoritism. Yet,
it is also true that there have been recent cases of bribery
involving even federal judges with lifetime appointment;

a pattern of removing to federal court, cases brought in state
court against state officers and agencies.

The point is that our elected state judges nowadays do a far
better job of protecting the interests of minorities, the poor and
the powerless than their federal counterparts. I hold the fairly
widely shared belief that there has been much progress in recent
years toward gaining broad popular support for the funda-
mental concepts of equality and fairness enshrined in the
Declaration of Rights; and while retrogression is always
possible, the odds are against a return to the public mentality
of the 1950s

The merits of judicial independence and protection of the
weaker members of society are weighed ultimately, of
course, by what one deems is the right and just result. Neither
philosophers nor politicians will ever achieve unanimity on
what is right and just in a particular factual circumstance. In
the final analysis, right and justice that are the products of
a free democratic electoral process are superior to right and
justice that are prescribed by an elite cadre of philosopher
rulers.

The founding fathers erected devices sufficient to prevent
majority tyranny and whimsical, capricious popular choices

and a number of these judges also

by elected judges: constitutions that

have been notorious for their open
displays of favoritism toward politi-
cal and ideological allies, and hostil-
ity against those with whom they
disagree philosophically, socially or
politically.
A principal argument in favor of
itching to appointed judges is that
they better will be able to maintain

“Our elected state judges
nowadays do a far better
_job of protecting the
interests of minorities, the
poor and the powerless ... ."

are difficult and slow to amend, the
concept of stare decisis, a multilevel
appellate structure, and, most impor-
tantly, decisions by judges elected by
the people and not directly by the
people themselves. '
yetanother wise choice by the found-
ing fathers operates to maximize the
protection of the people against court-

judicial independence from popular
whims and caprices. It must be noted, however, that the
people will only tolerate a certain level of judicial indepen-
dence. At its extremes, judicial independence provokes
impeachment efforts and even rebellion. More importantly,
the genius of our legal system is that it rests primarily upon
voluntary, not coercive, obedience to the law; and if our laws
are interpreted and applied in such a way that legal institu-
tions fall out of popular favor, the practice of voluntary
compliance crumbles.

Another main, and somewhat related, argument in favor of
an appointive judiciary, is that appointees, rather than electees,
are more solicitous of the rights and interests of minorities, and
the oppressed and powerless members of society. Certainly that
seemed to be true when the federal courts were filled with
Kennedy. Johnson and Carter appointees. Now, without ques-
tion, the reverse is true, with the federal bench largely popu-
lated by Reagan and Bush appointees.

My own trial practice largely consists of asserting rights of
minorities, the disadvantaged and weaker members of society.
1 assure you that now and for the last 10 years orso, I have filed
virtually all my cases in state court and have tried my best to
assert only state, and not federal, statutory, constitutional and
common law claims, and to align parties where possible to
avoid diversity of citizenship, so the cases will not be remov-
able. Even our own state's attorney general has engaged in

sanctioned governmental oppression:
our system of dual sovereignty under dual constitutions and
dual court systems. The protections of individual freedoms
under our North Carolina Declaration of Rights in our dual
system can never be inferior, and sometimes will be supe-
rior, to those under the federal Bill of Rights and 14th
Amendment.

If in certain eras our appointed federal judges seem less
than optimally solicitous of constitutional freedoms, their
elected state counterparts are apt to bridge the gap by applying
corollary provisions of our own Declaration of Rights. To the
extent that we alter the means of choosing state judges to
emulate the federal judicial selection process, we will upset this
delicately balanced constitutional duality.

A great advantage of an elected judiciary, at least where the
electorate exercises meaningful choice, is that judges tend to
treat all who come before them — litigants, witnesses and
lawyers alike — with greater respect, civility and sensitivity
than do judges in an appointed system. Even if the elected
judges exercise such restraint primarily for the self-serving
reason of avoiding defeat in the next election, the result is most
plainly in the public interest. After all, the spirit which permits
the laws to be largely obeyed voluntarily, rather than coer-
cively, thrives when those responsible for administering for
justice do so in a kind and courteous way.

The remaining arguments against an elected judiciary can
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Pe disposed of by recognizing that they do not identity problems
inherent in the election of judges, and can be addressed by
means which are less drastic than abolishing judicial elections:

@ Judges are part of a political party machine. The
answer is to make judicial elections nonpartisan, as we
already have done at the Superior Court level.

e Multiple judgeships on the ballot are confusing and
result in ill-informed voting. The solution is to elect all
judges, including appellate judges, by one or two member
districts where the candidates reside, as we have recently
begun to do at the Superior Court level. Districted elections
also tend & enhance the opportunities of minority candidates
for election, and to reduce the cost of campaigning.

e Contributions to judicial candidates will lead to
favoritism or the buying of judicial decisions. Campaign
finance reform is the answer here, just as it is in legislative,
presidential and gubernatorial elections. Abuse of campaign
funding is a problem in appointive systems, as well; in some
states it is understood that a certain number of thousands of
dollars must be given to the prevailing party or elected official
to secure a judicial appointment.

e The voters are not smart enough to decide who
should be the judges. The outcome of the 1998 Martin vs.
Martin race for the Supreme Court of North Carolina should
help dispel that notion. Mark Martin's supporters did a good
job of getting the facts out to the voters, and by a 59 percent
to 41 percent margin he was elected in a year which was not
favorable overall for his political party.

Bar groups should evaluate and rate judicial candidates, as
the Court Watch program has begun to do in North Carolina,
and as the American Bar Association has done for years with
respect to federal judicial nominees. The voters will react
positively to this information, and their fully informed deci-
sions will be better than uninformed ones.

e Campaigns will be dominated by issues, and judges
will be excluded from office because of controversial

unpopular decisions. This may not be so much of a problem -
in North Carolina. In the 1986 election, Chief Justice Exum
and Justices Webb and whichard won handily, despite 2
vigorous and expensive campaign mounted against them for
decisions in death penalty and medical malpractice cases.

The presently proposed appointive system for North Caro-
lina includes retention elections. Retention elections in other
states have proven to be battlegrounds over judges’ unpopular
decisions, especially involving the death penalty and abortion.
Therefore, the proposed change likely would worsen this per-
ceived problem, not cure it.

@ Appointed judges will be more qualified than elected
ones. There is simply no evidence to back up this claim.
Highly qualified judges, as well as unqualified judges, are
found in both systems.

Finally, let me return to the connection between the jury
box and the ballot box. Often 1 have marvelled at the respectand
deference our elected state court judges pay to jury verdicts.
Even when they strongly disagree with outcomes, state trial
judges rarely grant new trials based on the weight of the
evidence. In state courts, summary judgments and directed
verdicts typically are granted only in extreme cases, and even
a fair number of these are reversed on appeal. Every appellate
lawyer knows that a verdict on his side in the lower court gives
him a great advantage on appeal in the state court system.

By contrast, in the federal system with its appointed
judiciary, not only have civil juries been reduced in size from 12
{0 six, but also at both the trial and appellate level, the judges
in recent years with great frequency have either withdrawn
cases from the jury by summary judgment ot directed verdict, or
have taken jury verdicts away on post-verdict motion or on
appeal. A great deal of scholarly criticism has been directed at
these practices of the federal judiciary that seem inconsistent
with the Seventh Amendment. The lesson from this experi-
ence is that abandonment of popular selection of judges will
lead inevitably to the evisceration of trial by jury.

turn for a complete line of telecommunications solutions.

save money and work more efficiently.

over competitors.

on the road.
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MINUTES
SENATE JUDICIARY | COMMITTEE
MARCH 9, 1999

The Senate Judiciary | Committee met on March 9, 1999 at 10:00 a.m. in
Room 1027 of the Legislative Building. A majority of members was present.

Senator Cooper called the meeting to order and turned the Chair over to
Senator Soles.

Senator Cooper was recognized to continue the explanation of Senate Bill
197 - AN ACT TO MODIFY THE GENERAL STATUTES TO IMPLEMENT CERTAIN
RECOMMENDATIONS OF THE GOVERNOR'S TASK FORCE ON DOMESTIC
VIOLENCE.

Senator Carter moved to adopt a Proposed Committee Substitute for
discussion. The motion carried by a majority voice vote.

Senator Rand moved to amend the Proposed Committee Substitute on Page
2, Line 36; Page 2, Line 44; and Page 3, Line 34 (copy attached). The motion

carried by a majority voice vote.

Jonathan Williams, with CCPS, was recognized to answer questions from the
Committee.

Senator Wellons moved to give the Proposed Committee Substitute for
Senate Bill 197 a favorable report as amended and to roll it into a new Committee
Substitute. The motion carried by a majority voice vote.

There being no further business, the meeting adjourned.

7// 4 =SS,

Sen. Re¢ A. Cooper, Ill, lrman Susan M. Moore, Comm. Assistant




Principal Clerk
Reading Clerk

SENATE
NOTICE OF COMMITTEE MEETING

The Senate Committee on Judiciary I will meet at the following time:

DATE: Tuesday, March 9, 1999
TIME: 10:00a.m.
ROOM: 1027

The following bills or resolutions will be considered:

SB 197 Safe Families Act Cooper

Senator Cooper, Chair



GENERAL ASSEMBLY OF NORTH CAROLINA

SESSION 1999

S197-PCSSE-002
PROPOSED COMMITTEE SUBSTITUTE
SENATE BILL 197
THIS IS A DRAFT 8-MAR-99 16:15:34
ATTENTION: LINE NUMBERS MAY CHANGE AFTER ADOPTION

Short Title: Safe Families Act. (Public)

Sponsors:

Referred to:

‘ March 1, 1999

A BILL TO BE ENTITLED
AN ACT TO MODIFY THE GENERAL STATUTES TO IMPLEMENT CERTAIN
RECOMMENDATIONS OF THE GOVERNOR’'S TASK FORCE ON DOMESTIC
VIOLENCE. '
The General Assembly of North Carolina enacts:
Section 1. G.S. 50B-3(d) reads as rewritten:

"(d) The sheriff of the county where a domestic violence order
is entered shall provide for immediate entry of the order eanteo
9 the Division—of Criminal Information Network into the National
10 Crime Information Center registry and shall provide for access of
11 such orders to magistrates on a 24-hour-a-day Dbasis.
12 Modifications of the order shall also be entered."

O 2D W=

13 Section 2. G.S. 50B-4 reads as rewritten:
14 "§ 50B-4. Enforcement of orders.
15 (a) A party may file a motion for contempt for violation of

16 any order entered pursuant to this Chapter. Said This party may
17 file and proceed with such that motion pro se, using forms
18 provided by the <clerk of superior court or a magistrate
19 authorized under G.S. 50B-2(cl). Upon the filing pro se of a
‘ 20 motion for contempt under this subsection, the clerk, or the
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GENERAL ASSEMBLY OF NORTH CAROLINA SESSION 199‘

authorized magistrate, if the facts show clearly that there is
danger of acts of domestic violence against the aggrieved party
or a minor child and the motion is made at a time when the clerk
is not available, shall schedule and issue notice of a show cause
hearing with the district court division of the General Court of
Justice at the earliest possible date pursuant to G.S. 5A-23. The
Clerk, or the magistrate in the case of notice issued by the
magistrate pursuant to this subsection, shall effect service of
the motion, notice, and other papers through the appropriate law
enforcement agency where the defendant 1is to be served, upon
payment of the required service fees.

(c) ¥alid A valid protective orders order entered pursuant to
this section shall be enforced by all ©North Carolina
law=enforcement law enforcement agencies without further order of

the court.

(d) Valid A valid protective eorders order entered by the
courts of another state or Indian tribe shall be accorded full
faith and credit by the courts of North Carolina whether or not

the order has been registered and shall be enforced by the courts

and the law—enforcement law enforcement agencies of North
Carolina~ Carolina as if it were an order issued by a North

Carolina court. In determining the validity of an out-of-state

order for purposes of enforcement, a law enforcement officer may

rely upon a copy of the protective order issued by another state

or Indian tribe that is provided to the officer and on the

Page 2 S197-PCSSE-002
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GENERAL ASSEMBLY OF NORTH CAROLINA SESSION 1999

statement of a person protected by the order that the order
remains in effect. Even though registration is not required, a
copy of a protective order may be registered in North Carolina by
filing with the clerk of superior court in any county a copy of
the order and an affidavit by a person protected by the order
that to the best of that person’s knowledge the order is
presently in effect as written. Notice of the registration shall
not be given to the defendant. Upon registration of the order,
the clerk shall forward a copy to the sheriff of that county for
entry into the National Crime Information Center registry

pursuant to G.S. 50B-3(d)."

Section 3. G.S. 1C-1702 reads as rewritten:
"§ 1C-1702. Definitions.
As used in this Article, unless the context requires otherwise:
(1) "Foreign Judgment" means any judgment, decree, or
order of a court of the United States or a court of
any other state which is entitled to full faith and
credit in this State, except a Y“support "child
support order," as defined in G+8-—52A=3{14} (The
¥ . ] : c

G.S. 52C-1-101 (The Uniform Interstate Family

Support Act), a "custody decree," as defined in
G.S. 50A-2(4) (The Uniform Child Custody
Jurisdiction Aet}+~ Act), or a domestic violence
protective order as provided in G.S. 50B-4(d).

(2) "Judgment Debtor" means the party against whom a
foreign judgment has been rendered.

(3) "Judgment Creditor" means the party in whose favor

a foreign judgment has been rendered."
Section 4. G.S. 50B-4.1 reads as rewritten:
"§ 50B-4.1. Violation of valid protective order a misdemeanor.
(a) A person who knowingly violates a valid protective order
entered pursuant to this Chapter or by the courts of another
state or Indian tribe shall be guilty of a Class Al misdemeanor.
(b) A law enforcement officer shall arrest and take a person
into custody without a warrant or other process if the officer
has probable cause to believe that the person has violated a
valid protective order excluding the person from the residence or
household occupied by a victim of domestic violence or directing
the person to refrain from doing any or all of the acts specified
in G.S. 50B-3(a)(9)."
Section 5. G.S. 50B-5(a) reads as rewritten:
"(a) A person who alleges that he or she or a minor child has
been the victim of domestic violence may request the assistance

$197-PCSSE-002 Page 3
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of a local law=enforcement
taw=enforcement law enforcement agency

request for assistance as soon as

SESSION 1999 l

law enforcement agency. The local

shall respond to the

&m&ed%aQ&—4HEH£%&HG€——&S——RG%——R€€§€@+ practlcable. The 1local

law=enforcement law enforcement officer responding to the request
for assistance 4is—autherized—to may tak
reasonably necessary to protect the complainant from harm and is

autherized—te may advise the complainant of sources of shelter,
counseling and other services. Upon request by the

medical care,

complainant
enforcement

complainant
magistrates’

jurisdiction in which the request for assistance was made, so
that the complainant may remove food, ‘

and

officer

to

where

feasible, the

. |  zod

appropriate facilities
offices, or public or private facilities for shelter
and accompany the complainant to his or her residence, within the

clothing, medication and

e whatever steps are

law=-enforcement law
may transport the
such as hospitals,

such other personal property as 1s reasonably necessary to enable
the complainant and any minor children who are presently in the

care of the
proceedings."
ll(b)
(1)
(2)

Page 4

complainant to

Section 6. G.S.
Arrest by Officer Without a Warrant. --
Offense in Presence of Officer. -- An officer may
arrest without a warrant any person who the officer

has

probable

15A-401(b) reads

remain elsewhere pending further

as rewritten:

cause to believe has committed a

criminal offense in the officer’s presence.

Offense Out of Presence of Officer. -- An officer

may arrest without a warrant any person who the

officer has probable cause to believe:

Has committed a felony;

Has committed a misdemeanor, and:

1. will not be
immediately arrested, or

2. May cause physical injury to himself or
others, or damage
immediately arrested; or

Has committed a misdemeanor under G.S. 14-

14-134.3, 20-138.1, or 20-138.2; or ‘

Has committed a misdemeanor under G.S. 14-

a.
b.

72.1,

33(a),

14-33(c) (1),

or

apprehended unless

to property wunless

er—14-33({c}{2} 14-

S197-PCSSE-002
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1 33(c)(2), or 14-34 when the offense was
2 committed by a person who—is— the spouse—or
3 : £ ¢ 11 L vict] ]

4 person—with—whom—the alleged—wictim is—living
5 or—has lived asif married. with whom the
6 alleged victim has a personal relationship as
7 defined in G.S. 50B-1; or

8 €. Has committed a misdemeanor under G.S. 50B-
9 4.1(a).

10 (3) Repealed by Session Laws 1991, c. 150."

11 Section 7. This act becomes effective December 1, 1999,

12 and applies to offenses committed on or after that date.

S197-PCSSE-002

Page 5
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Domestic Violence Orders

State Bureau of Investigation
March 2, 1999
Ex-Parte Orders
Active 1,002
*Dismissed 13,873
Cxpired 40,238
Total 55,113
Protective Orders
Active 8,856
*Dismissed 1,418
Expired 14,405
Total 24,769

Grand Total 79,792

*Dismissed means orders where the complainant requests the order to be dismissed after issuance
but before expiration.



NORTH CAROLINA GENERAL ASSEMBLY
SENATE

SENATE JUDICIARY I COMMITTEE REPORT
Sen. Roy A. Cooper, 111, Chair

Tuesday, March 09, 1999

SEN. COOPER,
submits the following with recommendations as to passage:

UNFAVORABLE AS TO BILL, BUT FAVORABLE AS TO C.S. BILL

S.B. 197 Safe Families Act
Draft Number: PCS 8546
Sequential Referral: None

Recommended Referral: None
Long Title Amended: No

TOTAL REPORTED: 1

. Committee Clerk Comment: Will have Sen. Cooper sign
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MINUTES
SENATE JUDICIARY | COMMITTEE
MARCH 11, 1999

The Senate Judiciary | Committee met on March 11, 1999 at 10:00 a.m. in
Room 1027 of the Legislative Building. A majority of members was present.

Senator Cooper called the meeting to order and recognized Senator Rand to
explain Senate Bill 172 - AN ACT TO MAKE THE POSSESSION OF BLUE LIGHTS
ILLEGAL.

Senator Rand moved to adopt a Proposed Committee Substitute for
discussion. The motion carried by a majority voice vote.

Senator Gulley moved to give the Proposed Committee Substitute for Senate
Bill 172 a favorable report. The motion carried by a majority voice vote.

Senator Rand was recognized to explain Senate Bill 165 - AN ACT TO
REQUIRE THAT A DNA SAMPLE BE TAKEN FROM ANY PERSON ARRESTED FOR
A FELONY AND STORED IN THE STATE DNA DATABASE AND TO ESTABLISH
PILOT PROGRAMS TO IMPLEMENT THIS PROCEDURE.

After some discussion by the Committee, Senator Cooper asked that the bill
be brought back at a future meeting.

There being no further business, the meeting adjourned.

754 = I T haeer

Sen. Roy A. Cooper, Ill, Chdirmpén Susan M. Moore, Comm. Assistant
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SENATE
NOTICE OF COMMITTEE MEETING

The Senate Committee on Judiciary I will meet at the following time:

DATE: Thursday, March 11, 1999
TIME: 10:00a.m.
ROOM: 1027

The following bills or resolutions will be considered:

SB 165 DNA Sample on Arrest Rand
SB 172 Possession of Blue Lights Rand
Illegal

Senator Cooper, Chair



SB 165

SB 172

SENATE JUDICIARY COMMITTEE

AGENDA - March 11, 1999

DNA Sample on Arrest

Possession of Blue Lights Illegal

Rand

Rand
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GENERAL ASSEMBLY OF NORTH CAROLINA
SESSION 1999

SENATE BILL 172

Short Title: Possession of Blue Lights Illegal. (Public)

Sponsors: Senators Rand; Carpenter, Carrington, Cooper, Hoyle, Kerr, Miller,
Perdue, and Reeves.

Referred to: Judiciary I.

February 25, 1999

A BILL TO BE ENTITLED
AN ACT TO MAKE THE POSSESSION OF BLUE LIGHTS ILLEGAL.
The General Assembly of North Carolina enacts:
Section 1. G.S. 20-130.1 is amended by adding a new subsection to read:

"(¢1) It is unlawful for any person to possess a blue light described in subsection
(c) of this section in this State unless they are temporarily in possession of the light
which i ine e installed on a vehicle on which blue lights are authorized b
subsection (d) of this section,"

Section 2. This act becomes effective December 1, 1999.
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SESSION 1999

S172-CSRU-001
PROPOSED COMMITTEE SUBSTITUTE
SENATE BILL 172
THIS IS A DRAFT 10-MAR-99 20:11:23
ATTENTION: LINE NUMBERS MAY CHANGE AFTER ADOPTION

Short Title: Possession of Blue Light Legal. (Public)

Sponsors:

Referred to:

February 25, 1999

A BILL TO BE ENTITLED
AN ACT TO MAKE THE POSSESSION OF BLUE LIGHTS LEGAL UNDER CERTAIN
CIRCUMSTANCES.
The General Assembly of North Carolina enacts:

Section 1. G.S. 20-130.1(d) reads as rewritten:

"(d) The provisions of subsection (c) of this section do not
apply te—a to:

(1) A publicly owned vehicle wused primarily for
law=enforcement law enforcement purposes or any
other vehicle used primarily by law-enforcement law
enforcement officers in the performance of their
official duties.

(2) A person who temporarily possesses a blue light as
defined in subsection (c) of this section that is
destined to be installed on a vehicle on which blue
lights are authorized by this section.".

Section 2. This act becomes effective December 1, 1999

and applies to offenses committed on or after that date.
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March 11, 1999
MEMORANDUM

TO: Senator Roy Cooper, Chair, Senate Judiciary | Committee
FROM: O. Walker Reagan, Committee Co-Counsel

RE: SENATE BILL 172 - POSSESSION OF BLUE LIGHT ILLEGAL- Senator
Rand

Senate Bill 172 would modify current law prohibiting a person other than law
enforcement from possessing a blue light, to permit a person to temporarily possess a
blue light if the light is destined to be installed on a law enforcement vehicle.

‘ G.S. 20-130.1(c) makes it illegal for a person to install, activate, operate or
possess a blue light in or on any vehicle in the State except G.S. 20-130.1(d) provides
that this prohibition does not apply to a publicly owned vehicle used primarily for law
enforcement purposes, or any other vehicle used primarily by law enforcement officers
in the performance of their official duties.

This bill will add an exception to the general prohibition against possessing a
blue light in a non-law enforcement vehicle, for a person who is temporarily transporting
a blue light that is destined to be installed on a law enforcement vehicle. The prohibition
on activating and operating a blue light other than for law enforcement purposes would

still apply.

The bill becomes effective December 1, 1999.

‘ S172-SMRU-001
AN EQUAL OPPORTUNITY/AFFIRMATIVE ACTION EMPLOYER



(a) ltis unlawful for any person to install or activate or operate a red light in or on any
vehicle in this State. As used in this subsection, unless the context requires otherwise, "red
light" means an operable red light not sealed in the manufacturer's original package which: (i) is
designed for use by an emergency vehicle or is similar in appearance to a red light designed for
use by an emergency vehicle; and (ii) can be operated by use of the vehicle's battery, vehicle's
electrical system, or a dry cell battery.

(b) The provisions of subsection (a) of this section do not apply to the following:

(1) A police car, ‘

(2) A highway patrol car;

(3) A vehicle owned by the Wildlife Resources Commission and operated exclusively for
law-enforcement purposes;

(4) An ambulance;

(5) A vehicle used by an organ procurement organization or agency for the recovery and
transportation of blood, human tissues, or organs for transplantation;

(6) A fire-fighting vehicle;

(7) A school bus;

(8) A vehicle operated by any member of a municipal or rural fire department in the
performance of his duties, regardiess of whether members of that fire department are paid
or voluntary;

(9) A vehicle of a voluntary lifesaving organization (including the private vehicles of the
members of such an organization) that has been officially approved by the local police
authorities and which is manned or operated by members of that organization while
answering an official call;

(10) A vehicle operated by medical doctors or anesthetists in emergencies;

(11) A motor vehicle used in law enforcement by the sheriff, or any salaried rural
policeman in any county, regardiess of whether or not the county owns the vehicle;

(11a) A vehicle operated by the State Fire Marshal or his representatives in the
performance of their duties, whether or not the State owns the vehicle;

(12) A vehicle operated by any county fire marshal, assistant fire marshal, or emergency
management coordinator in the performance of his duties, regardless of whether or not the
county owns the vehicle;

(13) A light required by the Federal Highway Administration;

(14) A vehicle operated by a transplant coordinator who is an employee of an organ
procurement organization or agency when the transplant coordinator is responding to a call
to recover or transport human tissues or organs for transplantation;

(15) A vehicle operated by an emergency medical service as an emergency support
vehicle; and

(16) A State emergency management vehicle.

(c) Itis unlawful for any person to install or activate or operate a blue light in or on any
vehicle in this State. It is unlawful for any person to possess a blue light in or on any vehicle in
this State. As used in this subsection, unless the context requires otherwise, "blue light" means
an operable blue light not sealed in the manufacturer's original package which:

(1) Is designed for use by an emergency vehicle, or is similar in appearance to a blue
light designed for use by an emergency vehicle; and

(2) Can be operated by use of the vehicle's battery, the vehicle's electrical system, or a
dry cell battery.

(d) The provisions of subsection (c) of this section do not apply to a publicly owned vehicle
used primarily for law-enforcement purposes or any other vehicle used primarily by law-
enforcement officers in the performance of their official duties.

(e) Violation of subsection (a) or (c) of this section is a Class 1 misdemeanor. .

§ 20-130.1. Use of red or blue lights on vehicles prohibited; exceptions. ‘




NORTH CAROLINA GENERAL ASSEMBLY
SENATE

JUDICIARY I COMMITTEE REPORT
Sen. Roy A. Cooper, III, Chair

Monday, March 15, 1999

SEN. COOPER,
submits the following with recommendations as to passage:

UNFAVORABLE AS TO BILL, BUT FAVORABLE AS TO C.S. BILL

S.B. 172 Possession of Blue Lights Illegal
Draft Number: PCS 2591
Sequential Referral: None

Recommended Referral: None
Long Title Amended: Yes

TOTAL REPORTED: 1

Committee Clerk Comment: Short title amended also; Will have Sen. Cooper sign



—
SO XNNN B WN —

— et ek e ek ek e ek
O 0 ~dIONN ~WN -

20

GENERAL ASSEMBLY OF NORTH CAROLINA
SESSION 1999

SENATE BILL 165

Short Title: DNA Sample on Arrest. (Public)

Sponsors: Senators Rand; Albertson, Allran, Ballance, Ballantine, Carpenter,
Carrington, Carter, Cochrane, Cooper, Dalton, Dannelly, East,
Forrester, Foxx, Garrou, Garwood, Hagan, Hartsell, Horton, Kerr,
Lucas, Martin of Pitt, Martin of Guilford, Metcalf, Miller, Moore,
Reeves, Robinson, Rucho, Shaw of Cumberland, Shaw of Guilford,
Soles, Warren, Webster, Weinstein, and Wellons.

Referred to: Judiciary I.

February 23, 1999

A BILL TO BE ENTITLED
AN ACT TO REQUIRE THAT A DNA SAMPLE BE TAKEN FROM ANY

PERSON ARRESTED FOR A FELONY AND STORED IN THE STATE DNA

DATATBASE AND TO ESTABLISH PILOT PROGRAMS TO IMPLEMENT

THIS PROCEDURE. |
The General Assembly of North Carolina enacts:

Section 1. Article 23 of Chapter 15A of the General Statutes is amended
by adding a new section to read:
"§ 15A-502A. DNA sample.

(a) Any person who is arrested for committing a felony must provide his or her
DNA sample pursuant to this section for DNA analysis and testing. It is the duty of
the arresting law enforcement officer to obtain the arrested person’s DNA sample and
to forward the DNA sample to the appropriate laboratory for DNA analysis and
testing. The DNA sample must be taken by a qualified member of the health
profession. No unreasonable or unnecessary force shall be used to obtain the DNA
sample.

(b) The DNA record of identificaticn characteristics resulting from the DNA
testing and the DNA sample itself shall be stored and maintained by the SBI in the
State DNA Databank pursuant to Article 13 of Chapter 15A of the General Statutes.

(c) The following definitions apply in this section:
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(4)

‘DNA’ is as defined in G.S. 15A-266.2(2).
‘DNA record’ is as defined in G.S. 15A-266.2(3).

‘DNA_ sample’ means a sample of body_tissue, blood, or other
bodily fluid that is appropriate for DNA testing or analysis by the
SBI_Laboratory pursuant to Article 13 of Chapter 15A of the
General Statutes. The term includes a DNA blood sample as
defined in G.S. 15A-266.2(4) and a DNA fluid or tissue sample as

defined in G.S. 15A-266.2(4a).
‘SBI’ means the State Bureau of Investigation."

Section 2. G.S. 15A-266.2 reads as rewritten:
"§ 15A-266.2. Definitions.

As used in this Article, unless another meaning is specified or the context clearly
requires otherwise, the following terms have the meanings specified:

(1)

)

3)

(4)

(5)
(6)

"CODIS" means the FBI’s national DNA identification index
system that allows the storage and exchange of DNA records
submitted by State and local forensic DNA laboratories. The term
"CODIS" is derived from Combined DNA Index System.

"DNA" means deoxyribonucleic acid. DNA is located in the
nucleus of cells and provides an individual’s personal genetic
blueprint. DNA encodes genetic information that is the basis of
human heredity and forensic identification.

"DNA Record" means DNA identification information stored in
the State DNA Database or CODIS for the purpose of generating
investigative leads or supporting statistical interpretation of DNA
test results. The DNA record is the result obtained from the DNA
typing tests. The DNA record is comprised of the characteristics of
a DNA sample which are of value in establishing the identity of
individuals. The results of all DNA identification tests on an
individual’s DNA sample are also collectively referred to as the
DNA profile of an individual.

"DNA Blood Sample" in this Article means a blood sample
provided by any person convicted of offenses covered by this
Article or submitted to the SBI Laboratory for analysis pursuant to
a criminal investigation.

"DNA Fluid or Tissue Sample" in this Article means a sample of
saliva, hair, body tissue, or bodily fluid other than blood that is
provided by a person arrested for a felony and submitted for DNA
analysis as required by G.S. 15A-502A.

"FBI" means the Federal Bureau of Investigation.

"SBI" means the State Bureau of Investigation. The SBI is
responsible for the policy management and administration of the
State  DNA identification record system to support law
enforcement, and for liaison with the FBI regarding the State’s
participation in CODIS.

Senate Bill 165
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(7)

(8)

"State DNA Database" means the SBI’s DNA identification record
system to support law enforcement. It is administered by the SBI
and provides DNA records to the FBI for storage and maintenance
in CODIS. The SBI’s DNA Database system is the collective
capability provided by computer software and procedures
administered by the SBI to store and maintain DNA records
related to forensic casework, to convicted offenders required to
provide a DNA sample under this Article, and to anonymous DNA
records used for research or quality control.

"State DNA Databank" means the repository of DNA samples
collected under the provisions of this Article."

Section 3. G.S. 15A-1266.5 reads as rewritten:
"§ 15A-266.5. Tests to be performed on blood—sample: DNA blood sample or DNA

fluid or tissue sample.
(a) The tests to be performed on each DNA blood sample and each DNA fluid or

tissue sample are:

(1)

()
3

To analyze and type the genetic markers contained in or derived
from the DNA.

For law enforcement identification purposes.

For research and administrative purposes, including:

a. Development of a population database when personal
identifying information is removed.

b. To support identification research and protocol development
of forensic DNA analysis methods.

c. For quality control purposes.

d. To assist in the recovery or identification of human remains

from mass disasters or for other humanitarian purposes,
including identification of missing persons.

(b) The DNA record of identification characteristics resulting from the DNA
testing shall be stored and maintained by the SBI in the State DNA Database. The
DNA sample itself will be stored and maintained by the SBI in the State DNA

Databank."

Section 4. The catch line of G.S. 15A-266.7 reads as rewritten:
"§ 15A-266.7. Procedures for conducting DNA analysis of bteod—sampte: blood, other
bodily fluid, or tissue samples."

Section 5. G.S. 15A-266.8 reads as rewritten:
"§ 15A-266.8. DNA database exchange.

(a) It shall be the duty of the SBI to receive DNA samples, to store, to analyze or
to contract out the DNA typing analysis to a qualified DNA laboratory that meets the
guidelines as established by the SBI, classify, and file the DNA record of
identification characteristic profiles of DNA samples submitted pursuant to G.S.
15A-266.7 and G.S. 15A-502A and to make such information available as provided in
this section. The SBI may contract out DNA typing analysis to a qualified DNA
laboratory that meets guidelines as established by the SBI. The results of the DNA

Senate Bill 165

Page 3
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profile of individuals in the State Database shall be made available to local, State, or
federal law enforcement agencies, approved crime laboratories which serve these
agencies, or the district attorney’s office upon written or electronic request and in
furtherance of an official investigation of a criminal offense. These records shall also
be available upon receipt of a valid court order directing the SBI to release these
results to appropriate parties not listed above, when the court order is signed by a
superior court judge after a hearing. The SBI shall maintain a file of such court
orders.

(b) The SBI shall adopt rules governing the methods of obtaining information
from the State Database and CODIS and procedures for verification of the identity
and authority of the requester.

(¢c) The SBI shall create a separate population database comprised of bleed
samples obtained under this Article, after all personal identification is removed.
Nothing shall prohibit the SBI from sharing or disseminating population databases
with other law enforcement agencies, crime laboratories that serve them, or other
third parties the SBI deems necessary to assist the SBI with statistical analysis of the
SBI’s population databases. The population database may be made available to and
searched by other agencies participating in the CODIS system."

Section 6. G.S. 15A-266.10(a) reads as rewritten:

"(a) Any person whose DNA record or profile has been included in the State
Database and whose DNA sample is stored in the State Databank may apply for
expungement on the grounds that the felony arrest or conviction that resulted in the
inclusion of the person’s DNA record or profile in the State Database or the
inclusion of the person’s DNA sample in the State Databank has been reversed and
the case dismissed. The person, either individually or through an attorney, may apply
to the court for expungement of the record as provided in G.S. 15A-146. A copy of
the application for expungement shall be served on the district attorney for the
judicial district in which the felony conviction was obtained not less than 20 days
prior to the date of the hearing on the application. A certified copy of the order
reversing and dismissing the conviction shall be attached to an order of
expungement."

Section 7. G.S. 15A-1382 reads as rewritten:
"§ 15A-1382. Reports of disposition; fingerprints: fingerprints and DNA samples.

(a) When the defendant is fingerprinted pursuant to G.S. 15A-502 prior to the
disposition of the case, a report of the disposition of the charges shall be made to the
State Bureau of Investigation on a form supplied by the State Bureau of Investigation
within 60 days following disposition. When a DNA sample is taken from the
defendant pursuant to G.S. 15A-502A prior to the disposition of the case. a report of
the disposition of the charges shall be made to the State Bureau of Investigation on a
form supplied by the State Bureau of Investigation within 60 days following
disposition.

(b) When a defendant is found guilty of any felony, regardless of the class of
felony, a report of the disposition of the charges shall be made to the State Bureau
of Investigation on a form supplied by the State Bureau of Investigation within 60

Page 4 Senate Bill 165
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days following disposition. If a convicted felon was not fingerprinted pursuant to G.S.
15A-502 prior to the disposition of the case, his fingerprints shall be taken and
submitted to the State Bureau of Investigation along with the report of the disposition
of the charges on forms supplied by the State Bureau of Investigation.

(c) If a convicted felon did not have a DNA sample taken pursuant to G.S.
15A-502A prior to the disposition of the case, then a DNA sample shall be taken
from the felon in accordance with Article 13 of this Chapter and submitted to the
State Bureau of Investigation along with the report of the disposition of the charges
on forms supplied by the State Bureau of Investigation as provided by Article 13 of
this Chapter."

Section 8. G.S. 7A-608.1 reads as rewritten:

"§ 7A-608.1. Fingerprinting and DNA sample from juvenile transferred to superior
court,

(a) When jurisdiction over a juvenile is transferred to the superior court, the
juvenile shall be fingerprinted and his fingerprints shall be sent to the State Bureau of
Investigation.

(b) When jurisdiction over a juvenile is transferred to the superior court, a DNA
sample shall be taken from the juvenile pursuant to G.S. 15A-502A."

Section 9. By November 1, 1999, the Administrative Office of the Courts
in cooperation with the Department of Justice shall develop a pilot program to
implement this act by November 1, 1999. The Administrative Office of the Courts
after consulting with the Department of Justice shall designate three counties to
participate in the pilot program.

Section 10. There is appropriated from the General Fund to the
Administrative Office of the Courts the sum of two hundred fifty thousand dollars
(8250,000) for the 1999-2000 fiscal year and the sum of two hundred fifty thousand
dollars ($250,000) for the 2000-2001 fiscal year to implement the pilot program
established in Section 9 of this act.

Section 11. Sections 9 and 11 of this act are effective when it becomes
law. Section 10 of this act becomes effective July 1, 1999. The remainder of this act
becomes effective December 1, 1999, and applies to arrests made on or after that date
in those counties designated by the Administrative Office of the Courts as
participants in the pilot program.

Senate Bill 165 Page 5
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March 11, 1999

MEMORANDUM

TO: Senator Roy Cooper, Senate Judiciary 1, Chair
FROM: Jo B. McCants, Committee Co-Counsel
RE: Senate Bill 165- DNA Sample on Arrest

This bill requires any person arrested for committing a felony to provide a DNA
sample. The bill also requires that a DNA sample be taken from a juvenile when
jurisdiction over the juvenile is transferred to superior court. Currently; any person
convicted of certain criminal offenses must provide a DNA sample upor-entrance into

‘ jail or prison, or as a condition of parole or a suspended sentence. :

Section 1. The DNA Sample.

e A DNA sample is a sample of body tissue, blood, or other bodily fluid.

e Sample must be provided by anyone arrested for committing a felony.

e Sample must be taken by qualified health professional.

e Law enforcement officer must forward sample to laboratory for analysis and testing.
* No unreasonable or unnecessary force may be used to obtain sample.

e Sample stored and maintained in the State DNA Databank

Section 2. “DNA fluid or tissue sample” is defined as a sample of saliva, hair,
body tissue, or bodily fluid other than blood that is provided by a person arrested for a
felony and submitted for DNA analysis.

Section 3. Amends current law to require the same DNA tests to be performed on DNA
fluid and tissue samples that are currently performed on blood samples.

Section 4. Amends the catch line in G.S. 15A-266.7 to include additional forms of DNA
samples. G.S. 15A-266.7 allows the SBI to adopt rules governing the procedures used

I AN EQUAL OPPORTUNITY/AFFIRMATIVE ACTION EMPLOYER



in submitting, identifying, analyzing, storing, and typing results of DNA samples. -

Section 5. Amends current law to require the SBI to receive, store, analyze and file th
DNA record of samples received as a result of a felony arrest in the same manner as
they currently receive, store, analyze and file DNA samples obtained upon conviction.

Section 6. Amends current law to allow a person who provided a DNA sample upon a
felony arrest to have the record and profile of the DNA sample expunged. The bill
provides that the expungement may occur if the felony arrest has been reversed and
the case dismissed. Note: The “reversed and dismissed” language may need to be
amended because an arrest is not reversed or dismissed.

Section 7. Amends current law to require that when a DNA sample is taken upon a
felony arrest, a report of the disposition of the case must be made to the SBI within 60
days following the disposition. In addition, if a convicted felon did not provide a DNA
sample upon arrest, the sample must be taken following conviction in accordance with
current law. Currently, these requirements exist for fingerprinting a defendant.

Section 8. Amends current law that requires a juvenile who is transferred to superior
court to be fingerprinted, to also require that a DNA sample be taken from the juvenile.
Note: This provision will actually amend G.S. 7B- 2201 since the applicable section of
the Juvenile Justice Bill will become effective July 1, 1999.

Sections 9 and 10. Requires the Administrative Office of the Courts to-develop a-pilot
program in 3 counties to implement this act by November 1, 1999. An appropriation of
$250,000 will be made to the AOC in fiscal year 1999-2000 and an additional $250,000
will be appropriated for fiscal year 2000-2001 for the implementation of the pilot
programs.

Section 11. Sections 9 and 11 of the act become effective when it becomes law.
Section 10 becomes effective July 1, 1999.The remainder of the bill becomes effective
December 1, 1999, and applies in the designated pilot counties.
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MINUTES
SENATE JUDICIARY | COMMITTEE
MARCH 16, 1999

!

The Senate Judiciary | Committee met on March 16, 1999 at 10:00 a.m. in
Room 1027 of the Legislative Building. A majority of members was present.

Senator Cooper called the meeting to order and recognized Senator
Carpenter to explain Senate Bill 1770 - AN ACT TO ESTABLISH A LIMIT ON THE
TIME A PERSON CAN BE IMPRISONED FOR CIVIL CONTEMPT AND TO RAISE THE
STANDARD OF PROOF IN PROCEEDINGS FOR CIVIL CONTEMPT.

Walker Reagan, Committee Counsel, was recognized to explain the
technicalities of the bill.

Bill Scoggin, with the N. C. Bar Association, was recognized to ar‘iswer
questions from the Committee.

After discussion by the Committee, Senator Cooper asked that the bill be
sent to Senator Clodfelter’'s subcommittee.

Senator Hartsell was recognized to explain Senate Bill 129 - AN ACT TO
REPEAL ARTICLE 6 OF THE UNIFORM COMMERCIAL CODE RELATING TO BULK
TRANSFERS AND TO ENACT CONFORMING AMENDMENTS TO THE UNIFORM
COMMERCIAL CODE AND OTHER SECTIONS OF THE GENERAL STATUTES, AS
RECOMMENDED BY THE GENERAL STATUTES COMMISSION. [

Professor Floyd Lewis — Campbell Law School - was recognized to elxplain
the technical aspects of the bill.

After discussion by the Committee, Senator Cooper asked that the bill be
brought back at a future meeting.

There being no further business, the meeting adjourned.

Sen. Roy A. Cooper, I/ Chairman Suéan M. Moore, Comm. Assistant
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SENATE
NOTICE OF COMMITTEE MEETING

The Senate Committee on Judiciary I will meet at the following time:

DATE: Tuesday, March 16, 1999
TIME: 10:00a.m.
ROOM: 1027

The following bills or resolutions will be considered:

SB 129 Repeal UCC Article on Bulk Transfers Hartsell
SB 170 Restructure Civil Contempt Carpenter
SB 255 State Agency Telephone Menus Albertson
SB 272 Huntersville Photo Enforcement Odom

Senator Cooper, Chair



SB 129

SB 170

SB 255

SB 272

SENATE JUDICIARY COMMITTEE

AGENDA - March 15, 1999

Repeal UCC Article on Bulk Transfers
Restructure Civil Contempt
State Agency Telephone Menus

Huntersville Photo Enforcement

Hartsell
Carpenter
Albertson

Odom
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SENATE BILL 170

Short Title: Restructure Civil Contempt. (Public)

Sponsors: Senators Carpenter; and Ballance.

Referred to: Judiciary I

February 25, 1999

A BILL TO BE ENTITLED
AN ACT TO ESTABLISH A LIMIT ON THE TIME A PERSON CAN BE
IMPRISONED FOR CIVIL CONTEMPT AND TO RAISE THE STANDARD
OF PROOF IN PROCEEDINGS FOR CIVIL CONTEMPT.
The General Assembly of North Carolina enacts:

Section 1. G.S. 5A-21(b) reads as rewritten:

"(b) A person who is found in civil contempt may be imprisoned as long as his the
civil contempt eentintes; continues but not to exceed 12 months, unless the contempt
is failure by a person not arrested for the crime to comply with a nontestimonial
identification order issued pursuant to Article 14, Nontestimonial Identification
Order, of Chapter 15A of the General Statutes. In that case, ke the person may not
be imprisoned more than 90 days unless ke the person is arrested on probable cause."

Section 2. G.S. 5A-23(e) reads as rewritten:

"(e) At the conclusion of the hearing, the judicial official must enter a finding for
or against the alleged contemnor. If civil contempt is found, the judicial official must
enter an order finding the facts constituting contempt and specifying the action which
the contemnor must take to purge himself or herself of the contempt. The facts must

lish, lear and convincin idence."

Section 3. This act is effective when it becomes law and applies to all
proceedings for civil contempt held on or after that date. Section 1 of this act applies
to all persons imprisoned for civil contempt on or after that date and to all persons
currently imprisoned for civil contempt.



SENATE BILL 170:
RESTRUCTURE CIVIL CONTEMPT

' BILL ANALYSIS

Committee: Senate Judiciary I Introduced by: Sen. Carpenter
Date: March 16, 1999 Summary by: O. Walker Reagan, -
Version: 1st Edition Committee Co- Counsel

SUMMARY: Senate Bill 170 amends the civil contempt law to put a maximum time of imprisonment for
civil contempt at 12 months and requires that a finding of contempt by the court must be by clear and
convincing evidence.

CURRENT LAW:  Under current law, a person found to be in civil contempt by a court may be
incarcerated indefinitely until the person complies with the orders of the court and purges him or herself
of the contempt. Civil contempt is permitted under the law to give the court the power to enforce orders
of the court. The law requires that the court find that the person has the ability to comply, but that the
person refuses to comply with the orders of the court. The person imprisoned is considered to have the
ability to gain his or her release by following the orders of the court. Civil contempt differs from criminal
contempt in several ways. Relevant to this bill, a person can be held in criminal contempt for a maximum
of 30 days as punishment for violating orders of the court.

Under current law the court must simply find by the greater weight of the evidence facts that
constitute civil contempt and must specify what action must be taken to purge the civil contempt.

BILL ANALYSIS: Section 1 of the bill would add a limit of 2 maximum of 12 months for the period a
person found to be in civil contempt could be imprisoned. The person found in contempt could still purge
him or herself of contempt and be released from prison anytime prior to the end of the 12 months period.

Section 2 amends the subsection that sets out findings required by the court in civil contempt
proceedings to establish that the facts must be found by a higher standard of clear and convincing
evidence instead of by the simple standard of the greater weight of the evidence as would now apply in
these proceedings.

The bill would become effective when it becomes law and would apply to all proceedings for civil
coritempt held on or after that date. The limit on the maximum amount of time a person could be
imprisoned for contempt would apply to all persons imprisoned on or after the effective date, as well as to
all person currently imprisoned for civil contempt. ‘

S$170-SMRU-001

" North Carolina Gé esearch Divisi

. Législative Services Office. . 1, 733-2578



CHAPTER 5A.
Contempt.

ARTICLE 1.

Criminal Contempt.

§§5A-1 to 5A-10. Reserved for future codification purposes.

§ 5A-11. Criminal contempt. ,

(a) Except as provided in subsection (b), each of the following is criminal contempt:

(1) Willful behavior committed during the sitting of a court and directly
tending to interrupt its proceedings.

: (2) Willful behavior committed during the sitting of a court in its
immediate view and presence and directly tending to impair the respect due its
authority.

(3) Willful disobedience of, resistance to, or interference with a court’s
lawful process, order, directive, or instruction or its execution.

(4) Willful refusal to be swormn or affirmed as a witness, or, when so
sworn or affirmed, willful refusal to answer any legal and proper question when the
refusal is not legally justified.

(5) Willful publication of a report of the proceedings in a court that is
grossly inaccurate and presents a clear and present danger of imminent and serious
threat to the administration of justice, made with knowledge that it was false or with
reckless disregard of whether it was false. No person, however, may be punished for
publishing a truthful report of proceedings in a court.

(6) Willful or grossly negligent failure by an officer of the court to
perform his duties in an official transaction.

(7) Willful or grossly negligent failure to comply with schedules and
practices of the court resulting in substantial interference with the business of the court.

(8) Willful refusal to testify or produce other information upon the order
of a judge acting pursuant to Article 61 of Chapter 15A, Granting of Immunity to
Witnesses.

(9) Willful communication with a juror in an improper attempt to
influence his deliberations.

(9a) Willful refusal by a defendant to comply with a condition of
probation.

(10) Any other act or omission specified elsewhere in the General Statutes
of North Carolina as grounds for criminal contempt.

The grounds for criminal contempt specified here are exclusive, regardless of any other
grounds for criminal contempt which existed at common law.

(b) No person may be held in contempt under this section on the basis of the
content of any broadcast, publication, or other communication unless it presents a clear
and present danger of an imminent and serious threat to the administration of criminal
justice.

(c) This section is subject to the provisions of G.S. 7A-276.1, Court orders
prohibiting publication or broadcast of reports of open court proceedings or reports of
public records banned. (1977, c. 711, s. 3; 1994, Ex. Sess., c. 19, s. 1.)




§ 5A-12. Punishment; circumstances for fine or imprisonment; reduction of
punishment; other measures.

(a) A person who commits criminal contempt, whether direct or indirect, is subject to
censure, imprisonment up to 30 days, fine not to exceed five hundred dollars
($500.00), or any combination of the three, except that a person who commits a
contempt described in G.S. 5A-11(8) is subject to censure, imprisonment not to exceed
6 months, fine not to exceed five hundred dollars ($500.00), or any combination of the
three and a person who has not been arrested who fails to comply with a nontestimonial
identification order, issued pursuant to Article 14 of G.S. 15A is subject to censure,
imprisonment not to exceed 90 days, fine not to exceed five hundred dollars ($500.00),
or any combination of the three.

(b) Except for contempt under G.S. 5A-11(5) or 5A-11(9), fine or imprisonment may
not be imposed for criminal contempt, whether direct or indirect, unless:

(1) The act or omission was willfully contemptuous; or .

(2) The act or omission was preceded by a clear waming by the court that the
conduct is improper.

(c) The judicial official who finds a person in contempt may at any time withdraw a
censure, terminate or reduce a sentence of imprisonment, or remit or reduce a fine
imposed as punishment for contempt if warranted by the conduct of the contemnor and
the ends of justice.

(d) A person held in criminal contempt under this Article may nevertheless, for the
same conduct, be found in civil contempt under Article 2 of this Chapter, Civil
Contempt. If a person is found in both civil contempt and criminal contempt for the
same conduct, the total period of imprisonment is limited as provided in G.S.
5A-21(c).

(¢) A person held in criminal contempt under G.S. 5A-11(9) may nevertheless, for
the same conduct, be found guilty of a violation of G.S. 14-225.1, but he must be
given credit for any imprisonment resulting from the contempt. (1977, c. 711, s. 3;
1985 (Reg. Sess., 1986), c. 843, s. 1; 1987 (Reg. Sess., 1988), c. 1040, s. 2.)

§5A-13. Direct and indirect criminal contempt; proceedings required.

(a) Criminal contempt is direct criminal contempt when the act:

(1) Is committed within the sight or hearing of a presiding judicial official; and

(2) Is committed in, or in immediate proximity to, the room where proceedings are
being held before the court; and

(3) Is likely to interrupt or interfere with matters then before the court.
The presiding judicial official may punish summarily for direct criminal contempt
according to the requirements of G.S. 5A-14 or may defer adjudication and sentencing
as provided in G.S. 5A-15. If proceedings for direct criminal contempt are deferred,
the judicial official must, immediately following the conduct, inform the person of his
intention to institute contempt proceedings.

(b) Any criminal contempt other than direct criminal contempt is indirect criminal
contempt and is punishable only after proceedings in accordance with the procedure
required by G.S. 5A-15. (1977, c. 711, s. 3.)

§5A-14. Summary proceedings for contempt.

(@) The presiding judicial official may summarily impose measures in response to
direct criminal contempt when necessary to restore order or maintain the dignity and
authority of the court and when the measures are imposed substantially
contemporaneously with the contempt.

(b) Before imposing measures under this section, the judicial official must give the
person charged with contempt summary notice of the charges and a summary
opportunity to respond and must find facts supporting the summary imposition of



measures in response to contempt. The facts must be established beyond a reasonable
doubt. (1977, c. 711, s. 3.)

§ 5A-15. Plenary proceedings for contempt.

(a) When a judicial official chooses not to proceed summarily against a person
charged with direct criminal contempt or when he may not proceed summarily, he may
proceed by an order directing the person to appear before a judge at a reasonable time
specified in the order and show cause why he should not be held in contempt of court.
A copy of the order must be furnished to the person charged. If the criminal contempt
is based upon acts before a judge which so involve him that his objectivity may
reasonably be questioned, the order must be returned before a different judge.

(b) Proceedings under this section are before a district court judge unless a court
superior to the district court issued the order, in which case the proceedings are before
that court. Venue lies throughout the district court district as defined in G.S. 7A-133 or
superior court district or set of districts as defined in G.S. 7A-41.1, as the case may be,
where the order was issued.

(c) The person ordered to show cause may move to dismiss the order.

(d) The judge is the trier of facts at the show cause hearing.

(e) The person charged with contempt may not be compelled to be a witness against
himself in the hearing.

(f) At the conclusion of the hearing, the judge must enter a finding of guilty or not
guilty. If the person is found to be in contempt, the judge must make findings of fact
and enter judgment. The facts must be established beyond a reasonable doubt.

(g) The judge presiding over the hearing may appoint a prosecutor or, in the event of
an apparent conflict of interest, some other member of the bar to represent the court in
hearings for criminal contempt. (1977, c. 711, s. 3; 1987 (Reg. Sess., 1988), c. 1037,
s. 44))

§5A-16. Custody of person charged with criminal contempt.

(@) A judicial official may orally order that a person he is charging with direct
criminal contempt be taken into custody and restrained to the extent necessary to assure
his presence for summary proceedings or notice of plenary proceedings.

(b) If a judicial official who initiates plenary proceedings for contempt under G.S.
5A-15 finds, based on sworn statement or affidavit, probable cause to believe the
person ordered to appear will not appear in response to the order, he may issue an
order for arrest of the person, pursuant to G.S. 15A-305. A person arrested under this
subsection is entitled to release under the provisions of Article 26, Bail, of Chapter 15A
of the General Statutes. (1977, c. 711, s. 3.)

§5A-17. Appeals.

A person found in criminal contempt may appeal in the manner provided for appeals
in criminal actions, except appeal from a finding of contempt by a judicial official
inferior to a superior court judge is by hearing de novo before a superior court judge.
(1977, c. 711, s. 3.)

§§5A-18 to 5A-20. Reserved for future codification purposes.




ARTICLE 2.
Civil Contempt.

§5A-21. Civil contempt; imprisonment to compel compliance.

(a) Failure to comply with an order of a court is a continuing civil contempt as long
as:

(1) The order remains in force; .

(2) The purpose of the order may still be served by compliance with the order; and
(3) The person to whom the order is directed is able to comply with the order or is
able to take reasonable measures that would enable him to comply with the order.

(b) A person who is found in civil contempt may be imprisoned as long as his civil
contempt continues, unless the contempt is failure by a person not arrested for the
crime to comply with a nontestimonial identification order issued pursuant to Article
14, Nontestimonial Identification Order, of Chapter 15A of the General Statutes. In
that case, he may not be imprisoned more than 90 days unless he is arrested on
probable cause.

(c) A person who is found in civil contempt under this Article may, nevertheless, for
the same conduct, be found in criminal contempt under Article 1 of this Chapter, but
the total period of imprisonment arising from the conduct may not exceed the greater
of:

(1) The period during which the contemnor may be imprisoned for civil contempt; or

(2) The period of imprisonment provided in G.S. 5A-12(a). (1977, c. 711, s. 3;
1979, 2nd Sess., c. 1080, s. 1.)

§ 5A-22. Release when civil contempt no longer continues.

(a) A person imprisoned for civil contempt must be released when his civil contempt
no longer continues. The order of the court holding a person in civil contempt must
specify how the person may purge himself of the contempt. Upon finding compliance
with the specifications, the sheriff or other officer having custody may release the
person without a further order from the court.

(b) On motion of the contemnor, the court must determine if he is subject to release
and, on an affirmative determination, order his release. The motion must be directed to
the judge who found civil contempt unless he is not available. Then the motion must be
made to a judge of the same division in the same district court district as defined in
G.S. 7A-133 or superior court district or set of districts as defined in G.S. 7A-41.1, as
the case may be. The contemnor may also seek his release under other procedures
available under the law of this State. (1977, c. 711, s. 3; 1987 (Reg. Sess., 1988), c.
1037, s. 45.) |

§ 5A-23. Proceedings for civil contempt.

(a) Proceedings for civil contempt are either by the order of a judicial official
directing the alleged contemnor to appear at a specified reasonable time and show
cause why he should not be held in civil contempt or by the notice of a judicial official
that the alleged contemnor will be held in contempt unless he appears at a specified
reasonable time and shows cause why he should not be held in contempt. The order or
notice must be given at least five days in advance of the hearing unless good cause is
shown. The order or notice may be issued on the motion and sworn statement or
affidavit of one with an interest in enforcing the order, including a judge, and a finding
by the judicial official of probable cause to believe there is civil contempt.



(b) Except when the General Statutes specifically provide for the exercise of
contempt power by the clerk of superior court, proceedings under this section are
before a district court judge, unless a court superior to the district court issued the
order in which case the proceedings are before that court. When the proceedings are
before a superior court, venue is in the superior court district or set of districts as
defined in G.S. 7A-41.1 of the court which issued the order. Otherwme venue is in the
county where the order was issued.

(c) The person ordered to show cause may move to dismiss the order.

(d) The judicial official is the trier of facts at the show cause hearing.

(e) At the conclusion of the hearing, the judicial official must enter a finding for or
against the alleged contemnor. If civil contempt is found, the judicial official must enter
an order finding the facts constituting contempt and spec1fy1ng the action which the
contemnor must take to purge himself of the contempt.

(f) A person with an interest in enforcing the order may present the case for a
finding of civil contempt for failure to comply with an order.

(g) A judge conducting a hearing to determine if a person is in civil contempt may at
that hearing, upon making the required findings, find the person in criminal contempt
for the same conduct, regardless of whether imprisonment for civil contempt is proper
in the case. (1977, c. 711, s. 3; 1979, 2nd Sess., c. 1080, ss. 2-4; 1987 (Reg. Sess.,
1988), c. 1037, s. 46.)

§5A-24. Appeals.
A person found in civil contempt may appeal in the manner provided for appeals in

civil actions. (1977, c. 711, s. 3.)

§5A-25. Proceedings as for contempt and civil contempt.
Whenever the laws of North Carolina call for proceedings as for contempt, the
proceedings are those for civil contempt set out in this Article. (1977, c. 711, s. 3.)




Senator Carpenter é &

CIVIL CONTEMPT | \(\
History

Civil contempt dates back to the early days of the English crown and early common law.
Civil contempt was invoked to punish disrespect of the king’s authority, a serious crime
at the time. ‘

Distinction between civil and criminal contempt

The purpose of civil contempt is to vindicate the dignity of the court and to secure the
legal rights of private party litigants awarded by the court. The goal is to coerce the party
in contempt. In short, civil contempt rights a private wrong. Supposedly, this contrasts
with the purpose of criminal contempt. The purpose of criminal contempt is to viadicate
the authority of the court by punishing the person in contempt. In short, criminal
contempt rights a wrong against the State, a public wrong.

The procedural safeguards provided under criminal law and criminal procedure apply to
defendants in criminal contempt cases to determine guilt. The highest standard of proof
is employed: proof “beyond a reasonable doubt.” In civil contempt actions, the defendant
has none of the criminal safeguards even though the defendant faces the possibility of
being imprisoned indefinitely. The defendant fails to receive a full hearing. The hearing
is limited to whether there is a court order in effect and whether the defendant has the
ability to comply with that order. Civil contempt cases employ a much lower standard of
proof: proof by a ”a preponderance of the evidence.” 1

Reasons to limit the maximum period of imprisonment for civil contempt

1 The differences between civil and criminal contempt are blurred and more apparent
than real, yet a defendant under civil contempt can lose his or her freedom for an
indefinite time, even years or until death. A defendant for criminal contempt receives a

fixed sentence.

t

2 Even though one can be imprisoned “forever” under civil contempt, all the procedural
safeguards present for one who might be imprisoned for a crime are absent for civil

contempt hearings.

3 The standard of proof for civil contempt is not adequate and far below the standard of

proof required for-etvttcontempt.
CRETMINAL

4 The effectiveness of coercing a defendant using civil contempt is questionable and
varies depending on such divergent matters as the personality and psychological makeup
of the defendant, the stubborness of the defendant, or the firmness of the defendant’s

convictions.

I



5 Civil contempt gives too much discretion to a judge’s determining whether the
defendant has the ability to comply with the court’s order. Relying on the judge’s
discretion leads to a lack of uniformity in orders of imprisonment for civil contempt..
The indefinite duration of the prison time heightens the inequity that can result. A
judge’s discretion is a poor substitute for all the due process safeguards present in a
criminal contempt case.

6 Under civil contempt, a defendant can be incarcerated in North Carolina even though
the defendant has committed no crime. Compare the length of jail time for Mr. Kelly
Laurenzo with that of a criminal. What crime would he have had to have been convicted
of to receive a sentence three years long, without the possibility of parole or time off for
good behavior? And he is STILL in jail, with no end in sight.

The cornerstone of the distinction between criminal and civil contempt is that civil
contempt is not a punishment. This distinction is totally artificial. Mr. Kelly Laurenzo
and all others who are imprisoned for civil contempt are being punished. Many are being

punished severely.
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SENATE BILL 129

Short Title: Repeal UCC Article on Bulk Transfers. (Public)

Sponsors: Senator Hartsell.

Referred to: Judiciary L.

February 18, 1999

A BILL TO BE ENTITLED
AN ACT TO REPEAL ARTICLE 6 OF THE UNIFORM COMMERCIAL CODE
RELATING TO BULK TRANSFERS AND TO ENACT CONFORMING
AMENDMENTS TO THE UNIFORM COMMERCIAL CODE AND OTHER
SECTIONS OF THE GENERAL STATUTES, AS RECOMMENDED BY THE
GENERAL STATUTES COMMISSION.
The General Assembly of North Carolina enacts:
Section 1. Article 6 of Chapter 25 of the General Statutes is repealed.
Section 2. G.S. 25-9-111 is repealed.
Section 3. G.S. 25-1-105(2) reads as rewritten: |
"(2) Where one of the following provisions of this Chapter specifies the applicable
law, that provision governs and a contrary agreement is effective only to the extent
permitted by the law (including the conflict of laws rules) so specified:
Rights of creditors against sold goods. (G.S. 25-2-402).
Applicability of the article on bank deposits and collections. (G.S. 25-4-102).

Applicability of the article on investment securities. (G.S. 25-8-110).

Perfection provisions of the article on secured transactions. (G.S. 25-9-103).

Governing law in the article on Funds Transfers. (G.S. 25-4A-507)."

Section 4. G.S. 25-2-403(4) reads as rewritten:

"(4) The rights of other purchasers of goods and of lien creditors are governed by
the articles on secured transactions article-9);-butk-transfers-(artiete-6) (article 9) and
documents of title (article 7)." .

Section 5. G.S. 66-186 reads as rewritten:



9
10
11
12
13
14
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"§ 66-186. Uniform commercial practice.
(a) This Article does not affect a security interest of the supplier in the inventory

of the dealer.

1
2

3

4
'2"5“
6

7

8

Section 6. G.S. 85B-2(a)(11) reads as rewritten:

"(11) Sales of collateral, sales conducted to enforce carriers’ or
warehousemen’s liens, bulle—sates; sales of goods by a presenting
bank following dishonor of a documentary draft, resales of
rightfully rejected goods, resales of goods by an aggrieved seller, or
other resales conducted pursuant to authority in Articles 2, 4, 6+
7, and 9 of Chapter 25 of the General Statutes (the Uniform
Commercial Code)." ‘

Section 7. This act becomes effective October 1, 1999. Rights and

15 obligations arising under Article 6 of Chapter 25 of the General Statutes and G.S. 25-
16 9-111 before the effective date of this act remain valid and may be enforced as
17 though those statutes had not been repealed.

Page 2
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STATE OF NORTH CAROLINA
GENERAL sTATUTES COMMISSION
POST OFFICE BOX 629
RALEIGH, NORTH CAROLINA 27602

(919) 716-6800
MEMORANDUM
TO: Senate Judiciary I Committee
FROM: General Statutes Commission
DATE: March 15, 1999
RE.: Senate Bill 129 (Repeal UCC Article on Bulk Transfers)

Senate Bill 129 repeals Article 6 of the Uniform Commercial Code, regulating bulk
transfers, and makes conforming amendments to the Uniform Commercial Code (“UCC”) and
other sections of the General Statutes. Article 6, Bulk Transfers, was enacted in North Carolina
as part of the UCC 1n 1965 and has been amended only once since its enactment.

Article 6 was revisited by the National Conference of Commissioners on Uniform State
Laws and the American Law Institute in 1989. The Conference and the Institute concluded that
Article 6 has become obsolete, that changes in the business and legal contexts in which sales are
conducted have made regulation of bulk sales unnecessary. Both bodies therefore decided to
withdraw their support for Article 6 and encourage those states that have enacted the Article to
repeal it. Since that decision was made, 38 states have repealed Article 6 or its equivalent.

The General Statutes Commission circulated to its mailing list the proposal to repeal
Article 6 and received no negative comments. Repeal is supported by the North Carolina Bar

Association.

) Bulk sales laws were originally drafted in response to a fraud perceived to be common
around the turn of the century where a merchant would acquire stock in trade on credit, then sell
the entire inventory (“in-bulk”) and abscond with the proceeds, leaving creditors unpaid. Article
6 in turn was drafted as a uniform replacement to individual state bulk sales laws. The Article
imposes several duties on a buyer in bulk, primarily including the duty to give ten days’ notice to
the seller’s creditors of the impending bulk transfer. It requires compliance even when there is
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no reason to believe that the seller is conducting a fraudulent transfer and imposes strict liability
for noncompliance. Failure to comply with the provisions renders the transfer ineffective as to
the seller’s creditors, even when the buyer has acted in good faith.

Modernization in the business and legal contexts in which sales are conducted have made
this type of regulation of bulk sales unnecessary. Creditors are better able to make informed
decisions about whether to extend credit. Changes in technology since the early 1900s have
enabled credit reporting services to provide fast, accurate, and more complete credit histories at
relatively small cost. Creditors no longer face the choice of extending unsecured credit or no
credit at all. Retaining an interest in inventory to secure its price has become relatively simple
and inexpensive under Article 9 of the UCC - adopted in every state and the District of
Columbia. Creditors also have greater opportunity to collect their debts. The adoption of state
long-arm statutes have greatly improved the possibility of obtaining personal jurisdiction over a
debtor who flees to another state. Moreover, if a bulk sale 1s fraudulent, creditors have remedies
under the Uniform Fraudulent Transfer Act, enacted by the North Carolina General Assembly in
1997. There appears to be no evidence that in today’s economy, fraudulent bulk sales are
frequent enough, or engender credit losses significant enough, to require regulation of all bulk
sales, particularly since the problem bulk sales laws are designed to address is now rare.

Moreover, in view of the burden Article 6 places on the buyer, benefit to the seller’s
creditors in a sale in which the buyer complies with the Article is slight. All the creditors receive
1s ten days’ notice of the sale. The Article places no responsibility on the buyer to see that the
seller’s creditors are actually paid. Practitioners in this field also reported to the General Statutes
Commission that the common practice in bulk sales is to draft the transfer documents in such a
way as to eliminate the need for compliance with Article 6.

In light of these reasons, the General Statutes Commission recommends that the North
Carolina General Assembly repeal UCC Article 6, Bulk Transfers.
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MINUTES
SENATE JUDICIARY | COMMITTEE
MARCH 23, 1999

The Senate Judiciary | Committee met on March 23, 1999 at 10:00 a.m. in
Room 1027 of the Legislative Building. A majority of members was present.

Senator Cooper called the meeting to order and recognized Senator
Clodfelter, Chairman of the Subcommittee, to explain Senate Bill 178 -~ AN ACT
TO BE KNOWN AS THE NORTH CAROLINA UNIFORM PRUDENT INVESTOR ACT,
AS RECOMMENDED BY THE GENERAL STATUTES COMMISSION (Sen. Hartsell -
Sponsor).

Professor Ron Link — UNC School of Law - was recognized to answer
questions from the Committee.

Senator Clodfelter moved to give the bill a favorable report. The motion
carried by a majority voice vote.

Senator Odom was recognized explain Senate Bill 272 - AN ACT TO
AUTHORIZE THE TOWN OF HUNTERSVILLE TO USE PHOTOGRAPHIC IMAGES AS
PRIMA FACIE EVIDENCE OF A TRAFFIC VIOLATION.

Senator Clodfelter moved to amend the bill on Page 1, Line 7 (Amendment
#1 attached). The motion carried by a majority voice vote.

Senator Ballantine moved to amend the bill on Page 1, Line 7 (Amendment
#2 attached). The motion carried by a majority voice vote.

Senator Rand moved to give the bill a favorable report as amended and to
roll it into a new Committee Substitute. The motion carried by a majority voice
vote.

There being no further business, the meeting adjourned.

e

Sen. Roy A. Cooper, IlyChalrman Susan M. Moore Comm Assistant
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NOTICE OF COMMITTEE MEETING

The Senate Committee on Judiciary I will meet at the following time:

DATE:
TIME:
ROOM:

Tuesday, March 23, 1999

10:00 a.m.
1027

The following bills or resolutions will be considered:

SB 178
SB 210
SB 255
SB 272

Uniform Prudent Investor Act
Foreclosure Notice

State Agency Telephone Menus
Huntersville Photo Enforcement

Hartsell
Hartsell
Albertson
Odom

Senator Cooper, Chair
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GENERAL ASSEMBLY OF NORTH CAROLINA
SESSION 1999

SENATE BILL 178

Short Title: Uniform Prudent Investor Act/AB. (Public)

Sponsors: Senator Hartsell.

Referred to: Judiciary I.

March 1, 1999

A BILL TO BE ENTITLED
AN ACT TO BE KNOWN AS THE NORTH CAROLINA UNIFORM PRUDENT
INVESTOR ACT, AS RECOMMENDED BY THE GENERAL STATUTES
COMMISSION.
The General Assembly of North Carolina enacts: '
Section 1. Chapter 36A of the General Statutes is amended by adding a
new Article to read:
"ARTICLE 18.
"Uniform Prudent Investor Act.
"§ 36A-161. Prudent investor rule; applicability.

(a) Except as otherwise provided in_subsection (b) of this section, a_trustee who
invests and manages trust assets owes a duty to the beneficiaries of the trust to
comply with the prudent investor rule set forth in this Article.

(b) The prudent investor rule. a default rule, may be expanded, restricted,
eliminated, or otherwise altered by the provisions of a trust which govern or direct
investments in a manner inconsistent with this Article. A trustee is not liable to a
beneficiary to the extent that the trustee acted in reasonable reliance on the
provisions of the trust.

This Article applies to express trusts. including charitable, inter vivos, and
testamentary trusts, and trustees of those trusts. The following terms or comparable
language in the provisions of a trust, unless otherwise limited or modified, authorizes
any investment or strategy permitted under this Article: ‘investments in _accordance
with Article 15 of Chapter 36A.” ‘investments permissible by law for investment of
trust funds.’ ‘legal investments,’” ‘authorized investments.’ ‘using the judgment and
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care under the circumstances then prevailing that persons of prudence, discretion

and intelligence exercise in the management of their own affairs, not in regard to
speculation but in regard to the permanent disposition of their funds, considering the
probable income as well as the probable safety of their capital.’ ‘prudent man rule,’
‘prudent trustee rule,’” ‘prudent person rule,’ and ‘prudent investor rule.”

This Article also applies where a trust contains no_investment standard. A

reference to ‘Chapter 36A’ in a trust instrument governing a trust executed prior to
the effective date of this Article shall be construed to be a reference to this Article.

d) Unless the provisions of the trust provide otherwise bv specific reference to

this Article, this Article does not apply to:
(1) Trusts under any federal employee retirement income security
statute or other retirement or pension trusts:
(2) Trusts which are created by legislative act and trusts which are
created by or pursuant to premarital or postmarital agreements,

divorce settlements, settlements of other proceedings or disputes;
(3) Transfers under the Uniform Transfers to Minors Act;

(4) Transfers under the Uniform Custodial Trust Act; or

(5) Honorary trusts, trusts for pets, and cemetery trusts.
For_the purposes of this Article, the term ‘trust’ excludes constructive trusts,

resulting trusts, guardianships, conservatorships, personal representatives, trust
accounts as defined in G.S. 53-146.2. 54-109.57. and 54B-130, business _trusts
providing for certificates to be issued to beneficiaries, common trust funds, voting
trusts, security arrangements, liquidation trusts, and trusts for the primary purpose of
paying debts. dividends, interests. salaries, wages, profits. pensions or emplovee
benefits of any kind, and any arrangement under which a person is nominee or

escrowee for another.
"§ 36A-162. Standard of care; portfolio strategy: risk and return objectives.

(a) _A trustee shall invest and manage trust assets as a prudent investor would, by

considering the purposes, terms. distribution requirements, and other circumstances
of the trust. In satisfving this standard, the trustee shall exercise reasonable care

skill, and caution.

(b) A trustee’s investment and management decisions respecting individual assets
must be evaluated not in isolation but in the context of the trust portfolio as a whole
and as a part of an overall investment strategy having risk and return objectives
reasonably suited to the trust.

(c) Among circumstances that a trustee shall consider in investing and managing
trust assets are any of the following as are relevant to the trust or its beneficiaries:
General economic conditions;

The possible _effect of inflation or deflation;

The expected tax consequences of investment decisions or
strategies;

The role that each investment or course of action plays within the
overall trust portfolio, which may include financial assets, interests

BREE
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in_closely held enterprises, tangible and intangible personal
property, and real property;
The expected total return from income and the appreciation of

(5)
capital;

(6) Other resources of the beneficiaries known to the trustee;

@

Needs for liquidity, regularitv of income. and preservation or

appreciation of capital; and

(8) An asset’s special relationship or special value, if any, to the
purposes of the trust or to one or more of the beneficiaries.
(d) A trustee shall make a reasonable effort to verify facts relevant to the
investment and management of trust assets.
e) A trustee may invest in any kind of property or tvpe of investment consistent
with the standards of this Article.

(f) A trustee who has special skills or expertise, or is named trustee in reliance
upon the trustee’s representation that the trustee has special skills or expertise, has a
duty to use those special skills or expertise.

"§ 36A-163. Diversification.

A trustee shall diversify the investments of the trust unless the trustee reasonably

determines that, because of special circumstances. the purposes of the trust are better

.served without diversifying,

"§ 36A-164. Duties at inception of trusteeship. ‘

Within a reasonable time after accepting a trusteeship or receiving trust assets, a
trustee shall review the trust assets and make and implement decisions concerning the
retention and disposition of assets in order to bring the trust portfolio into
compliance with the purposes. terms, distribution requirements, and other
circumstances of the trust, and with the requirements of this Article.

"§ 36A-165. Loyalty.

A trustee shall invest and manage the trust assets solely in the interest of the
beneficiaries.

"§ 36A-166. Impartiality.

If a trust has two or more beneficiaries, the trustee shall act impartially in investing
and managing the trust assets. taking into account any differing interests of the
beneficiaries.

"8 36A-167. Investment costs.

In investing and managing trust assets, a trustee may only incur costs that are

appropriate and reasonable in relation to the assets, the purposes of the trust, and the

skills of the trustee,

"§ 36A-168. Reviewing compliance.
- Compliance with the prudent investor rule is determined in light of the facts and
circumstances existing at the time of a trustee’s decision or action and not by

hindsight.
"§ 36A-169. Delegation of investment and management functions.

Senate Bill 178 Page 3
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(a) A trustee may delegate investment and management functions if it is prudent

to do so under the circumstances. The trustee shall exercise reasonable care, skill
and caution in:

(1)  Selecting an agent;

(2) Establishing the scope and terms of any delegation. consistent with
the purposes and terms of the trust; and

(3) Periodically reviewing the agent’s actions in_order to monitor the
agent’s performance and compliance with the terms of the

delegation.
b) In performing a delegated function, an agent owes a duty to the trust to

exercise reasonable care to comply with the terms of the delegation.
(c) A trustee who complies with the requirements of subsection (a) of this section

is not liable to the beneficiaries or to the trust for the decisions or actions of the

agent to whom the function was delegated.
d) By accepting the delegation of a trust function from the trustee of a trust that
is subject to the law_of this State, an agent submits to the jurisdiction of the courts of

this State.

"8§ 36A-170. Effect on charitable remainder trusts.

Nothing in this Article shall prevent the application of Article 4A of this Chapter
to ‘charitable remainder trusts’ as defined in G.S. 36A-59.3(1).
"§ 36A-171. Application to existing trusts.

This Article applies to trusts existing on and created after its effective date. As
applied to trusts existing on its effective date, this Article governs only actions or
omissions occurring after that date.

"§ 36A-172. Short title.

This Article may be cited as the ‘North Carolina Uniform Prudent Investor Act.’
"§ 36A-173. Severability. ‘

If any provision of this Article or its application to any person or circumstance is
held invalid, the invalidity does not affect other provisions or applications of this

Article which can be given effect without the invalid provision or application, and to
this end the provisions of this Article are severable."”
Section 2. G.S. 36A-2 reads as rewritten:

"§ 36A-2. Investment; prudent man person rule.

(@) In acquiring, investing, reinvesting, exchanging, retaining, selling, and
managing property for the benefit of another, a fiduciary shall observe the standard of
Judgment and care under the circumstances then prevailing, which an ordinarily
prudent smen person of discretion and intelligence, who is a fiduciary of the property
of others, would observe as such fiduciary; and if the fiduciary has special skills or is
named a fiduciary on the basis of representations of special skills or expertise, ke the

fiduciary is under a duty to use those skills. This subsection and subsection (b) of
this section do not apply to trusts governed by Article 15 of this Chapter,

(b) Within the limitations of the foregoing standard, a fiduciary is authorized to
acquire and retain every kind of property and every kind of investment, including
specifically, but without in any way limiting the generality of the foregoing, bonds,

Page 4 : Senate Bill 178
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debentures, and other corporate or governmental obligations; stocks, preferred or
common; real estate mortgages; shares in building and loan associations or savings
and loan associations; annual premium or single premium life, endowment, or
annuity contracts; and securities of any management type investment company or
investment trust registered under the Federal Investment Company Act of 1940, as
from time to time amended.

(c) Notwithstanding the provisions of subsections (a) and (b) of this seetion;
section _and Article 15 of this Chapter, the duties of a trustee with respect to
acquiring or retaining a contract of insurance upon the life of the settlor, or the lives
of the settlor and the settlor’s spouse, do not include a duty (i) to determine whether
any such contract is or remains a proper investment; (ii) to exercise policy options
available under any such contract; or (iii) to diversify any such contract. A trustee is
not liable to the beneficiaries of the trust or to any other party for any loss arising
from the absence of those duties upon the trustee.

(d) The trustee of a trust described under subsection (c) of this section established
prior to October 1, 1995, shall notify the settlor in writing that, unless the settlor
provides written notice to the contrary to the trustee within 60 days of the trustee’s
notice, the provisions of subsection (c) of this section shall apply to the trust.
Subsection (c) of this section shall not apply if, within 60 days of the trustee’s notice,
the settlor notifies the trustee that subsection (c) of this section shall not apply."

Section 3. The Revisor of Statutes shall cause to be printed along with
this act all relevant portions of the Official Comments to the Uniform Prudent
Investor Act and all explanatory comments of the drafters of this act as the Revisor
deems appropriate.

Section 4. This act becomes effective January 1, 2000.

Senate Bill 178 ’ Page §



SENATE BILL 178:
Uniform Prudent Investor Act

‘ BILL ANALYSIS

Committee: Senate Judiciary | Introduced by: Sen. Hartsell
Date: March 23, 1999 Summary by: O. Walker Reagan
Version: First edition Committee Co-Counsel

SUMMARY: Senate Bill 170 adopts the Uniform Prudent Investor Act to redefine the authority of
trustees in North Carolina relative to the investment of trust assets of trusts created under North
Carolina law. This bill is a recommendation of the General Statutes Commission.

CURRENT LAW:  Current law applicable to fiduciaries in general is set out in G.S. 36A-2, which is
set forth in Section 2 of the bill. This statute requires the fiduciary to observe the standard of judgment
and care under the circumstances which an ordinarily prudent person of discretion and intelligence, who is
a fiduciary of the property of others, would observe as a fiduciary. The law also requires fiduciaries with
special skills to use those skills for the benefit of the trust.

BILL ANALYSIS:  Section 1 of Senate Bill 178 would adopted a new prudent investor rule applicable
to trustees of express trusts, including charitable, inter vivos, and testamentary trusts. This new rule
would give the trustee greater investment discretion and will change the "prudent person" rule to be
applicable to the total trust assets, and not limited to individual investments. This law is considered the
"default" which will apply to existing and future trusts, unless the instrument creating the trust expressly
provides otherwise, which could include expanding or restricting the standards applied by the Act. The
act puts a general duty on the trustee to diversify, to avoid personal conflicts of interest, and to treat all
beneficiaries impartially. The act also authorizes the trustee to delegate the investment and management
functions to an agent when it is prudent to do so and requires the trustee to review the agent's actions.

Section 2 makes it clear that the current "prudent person” rule found in G.S. 36A-2 does not apply
to trusts that are covered by Section 1 of the bill, the Prudent Investor Act.

A more detailed analysis of the bill is provided by the General Statutes Commission.

EFFECTIVE DATE:  The bill becomes effective January 1, 2000 but the provisions of the act apply
to trusts existing on that date as well as trusts created after that date. For trusts created prior to January 1,
2000, the act only applies to actions or omissions occurring after January 1, 2000.

S178-SMRU-001




SENATE BILL 178

Page 2

§ 36A-1. Definition.

(a) For the purpose of this Article, the word "fiduciary” shall be construed to include a guardian,
personal representative, collector, trustee, or any other person charged with the duty of acting for the
benefit of another party as to matters coming within the scope of the relationship between them. ™~

(b) As used in subsection (a) above, the word "person" shall be construed to include an individual,
a corporation, or any legal or commercial entity authorized to hold property or do business in the State of
North Carolina.

(1977, ¢. 502, 5. 2.)




STATE OF NORTH CAROLINA
GENERAL STATUTES COMMISSION
POST OFFICE BOX 629
RALEIGH, NORTH CAROLINA 17602
(919) 716-6800

MEMORANDUM _—
TO: Senate Judiciary I Committee

FROM: General Statutes Commission

DATE: March 19, 1999

RE: Senate Bill 178 (Uniform Prudent Investor Act)

General Comments

Senate Bill 178 is based on the Uniform Prudent Investor Act (“*UPIA™), promulgated
in 1994 by the National Conference of Commissioners on Uniform State Laws to update trust
investment law in recognition of significant changes that have occurred in investment practices
since the late 1960's. The Prefatory Note to the UPIA states that “[t]hese changes have
occurred under the influence of a large and broadly accepted body of empirical and theoretical
knowledge about the behavior of capital markets, often described as ‘modern portfolio

theory.’”

The UPIA makes the following major changes in the criteria for prudent investing:

¢y

2

3)

4)

®)

The standard of prudence is applied to investments as part of the total
investment portfolio, rather than to individual investments.

The tradeoff between risk and return is identified as the central consideration in
making investment decisions.

All categoric restrictions on types of investments are eliminated; the trustee may
invest in any kind of property or type of investment consistent with the
standards of the UPIA.

The requirement of diversification is integrated into the definition of pmdeﬁt
investing.

Delegation of investment and management functions to investment professionals
is permitted, subject to certain safeguards.
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The “prudent investor rule” is a default rule that can be modified or waived in the trust
agreement. Therefore, any person who wishes to put property in trust and who wants to .
provide different standards of conduct for the trustee is permitted to do so under the UPIA.

About 24 states and the District of Columbia have enacted the UPIA. In addition, there
are about 13 other states that have enacted prudent investor statutes predating the UPIA but
based on the total investment portfolio standard, including the following southeastern states;._
Virginia (Va. Code Ann. § 26-45.1), Tennessee (Tenn. Code Ann. § 35-3-117), South
Carolina (S.C. Code Ann. § 62-7-302), Georgia (Ga. Code Ann. § 53-12-287), and Florida
(Fla. Stat. Ann. §§ 518.11, 518.112).

Specific Comments

Section 1. Section 1 of the bill amends Chapter 36A of the General Statutes by adding
a new Article 15, entitled “Uniform Prudent Investor Act” (“Act”) and consisting of §§ 36A-
161 through 36A-173.

§ 36A-161. This section imposes a duty on the trustee of an express trust to comply
with the prudent investor rule but provides that the rule may be expanded, restricted,
eliminated, or otherwise altered by the provisions of the trust. The section also provides that
certain language in the provisions of a trust, unless otherwise limited or modified, authorizes
any investment or strategy permitted under the Act. The section further provides that the Act
does not apply to certain specified trusts, unless the trust provides otherwise by specific
reference to the Act.

§ 36A-162. This section requires the trustee to “invest and manage trusts assets as a
prudent investor would, by considering the purposes, terms, distribution requirements, and
other circumstances of the trust.” The trustee’s investment and management decisions
respecting individual assets are to be “evaluated not in isolation but in the context of the trust
portfolio as a whole and as a part of an overall investment strategy having risk and return
objectives reasonably suited to the trust.” The section sets forth a nonexclusive list of
circumstances that the trustee is required to consider in investing and managing trust assets,
including “general economic conditions,” “possible effect of inflation or deflation,” “expected
tax consequences of investment decisions or strategies,” and “expected total return from
income and the appreciation of capital.” The section abrogates categoric restrictions against
types of investment by allowing the trustee to invest in any kind of property or type of
investment consistent with the standards of the Act. The section brings forward the traditional
responsibility of the fiduciary investor to examine information likely to bear importantly on the
value or the security of an investment (e.g., audit reports or records of title). The section also
brings forward the duty of the trustee to use special skills or expertise if the trustee has special
skills or expertise or is named trustee in reliance upon the trustee’s representation that the
trustee has special skills or expertise.
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§ 36A-163. This section requires the trustee to diversify trust assets unless the trustee
reasonably determines that, because of special circumstances (e.g., when the settlor mandates
that the trust retain a family business), the purposes of the trust are better served without

diversifying. Diversification reduces risk.

§ 36A-164. This section requires the trustee to dispose of unsuitable assets within a
reasonable time after accepting a trusteeship or receiving trust assets. The question of what.
period of time is reasonable turns on the totality of factors affecting the asset and the trust.

§ 36A-165. This section reiterates the trustee’s conventional duty of loyalty by
requiring the trustee to act exclusively for the beneficiaries in investing and managing trust
assets, as opposed to acting for the trustee’s own interest or that of third parties.

§ 36A-166. This section imposes the duty of impartiality on the trustee where the trust
has multiple beneficiaries. ‘

§ 36A-167. This section requires the trustee to minimize costs in devising and
implementing strategies for the investment and management of the trust assets. The trustee
“may only incur costs that are appropriate and reasonable in relation to the assets, the purposes
of the trust, and the skills of the trustee.”

§ 36A-168. This section provides that compliance with the prudent investor rule is
determined in light of the facts and circumstances existing at the time of the trustee’s decision

or action and not by hindsight.

§ 36A-169. This section authorizes the trustee to delegate investment and management
functions to an outside investment professional, subject to certain safeguards. Delegation is
permitted if it is prudent to do so under the circumstances. The trustee must exercise
reasonable care, skill, and caution in: (1) selecting the agent, (2) establishing the scope and
terms of the delegation, and (3) periodically reviewing the agent’s action in order to monitor
the agent’s performance and compliance with the terms of the delegation. The agent must
exercise reasonable care in performing a delegated function and becomes subject to the
jurisdiction of the courts of this State if the trust is subject to the law of this State. The trustee
who complies with the standards of this section is exonerated from personal liability for the
decisions or actions of the agent to whom the function was delegated.

§ 36A-170. This section provides that nothing in the Act shall prevent the application
of the Charitable Remainder Trusts Administration Act (Article 4A of Chapter 36A of the
General Statutes) to charitable remainder annuity trusts and charitable remainder unitrusts.
The general purpose of the Charitable Remainder Trusts Administration Act is to cause such
trusts to be administered in accordance with § 2055 and § 2522 of the Internal Revenue Code.
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§ 36A-171. This section provides that the Act applies to trusts existing on and created
after the Act’s effective date. As applied to trusts existing on the Act’s effective date, the Act
governs only actions or omissions occurring after that date.

§ 36A-172. This section provides that the new Article 15 of Chapter 36A may be cited
as the “North Carolina Uniform Prudent Investor Act.”

§ 36A-173. This section is a general severability clause.

Section 2. Section 2 of the bill is a conforming amendment. It amends G.S. 36A-2 to
provide that subsections (a) and (b) of that section (the prudent man rule) do not apply to trusts
governed by the North Carolina Uniform Prudent Investor Act.

Section 3. Section 3 of the bill authorizes the printing of official and drafters’
comments.

Section 4. Section 4 of the bill provides a delayed effective date of January 1, 2000.
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ENDORSED BY:

STATE
ADOPTIONS:

1999

INTRODUCTIONS:
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A Few Facts About

312 815 0187

THE UNIFORM PRUDENT INVESTOR ACT

This act removes much of the common law restriction upon the investment
authority of trustees of trusts and like fiduciaries. It allows such fiduciaries
to utilize modemn portfolio theory to guide investment decisions. A
fiduciary's performance is measured on the performance of the whole
portfolio, not upon the performance of each investment singly. The act
allows the fiduciary to delegate investment decisions to qualified and

supervised agents.
investment decisions.

[t requires sophisticated risk-return analysis to guide

Completed by the Uniform Law Commissioners in 1994,

American Bar Association
American Bankers Association

Alaska
Arizona
Arkansas
California
Colorado
Connecticut
District of Columbia
Hawati

fdaho

Maine
Massachusetts
Minnesota
Missouri

Indiana
[owa
Mississippi

Nebraska
New Hampshire
New Jersey
New Mexico
North Dakota
Oklahoma
Oregon
Rhode Island
Utah

Vermont
Washington
West Virginia

Nevada
South Dakota
Virginia
Wyoming

For any further information regarding the Uniform Prudent Investor Act, please contact John
McCabe or Katie Robinson at 312-915-0195.

(2/11/99)

(Pleuse note: This infarmation can also be found on our Web Site at www.necusl.org)
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GENERAL ASSEMBLY OF NORTH CAROLINA
SESSION 1999

SENATE BILL 272

Short Title: Huntersville Photo Enforcement. (Local)

Sponsors: Senator Odom.

Referred to: Judiciary L

March 8, 1999

A BILL TO BE ENTITLED

AN ACT TO AUTHORIZE THE TOWN OF HUNTERSVILLE TO USE

PHOTOGRAPHIC IMAGES AS PRIMA FACIE EVIDENCE OF A TRAFFIC

VIOLATION.
The General Assembly of North Carolina enacts:

Section 1. Section 2 of S.L. 1997-216 reads as rewritten:

"Section 2. This act applies to the City of Charlotte and the Town of Huntersville

only."

Section 2. This act is effective when it becomes law,



SENATE BILL 272:
Huntersville Photo Enforcement

. BILL ANALYSIS

Committee: Senate Judiciay 1 Introduced by: Senator Odom
Date: March 16, 1999 Summary by: Jo B. McCants
Version: 1 Committee Co-Counsel

SUMMARY: Senate Bill 272 would allow the Town of Huntersville to adopt a local ordinance for the
civil enforcement of traffic offenses such as failure to stop at a red light or stop sign through the use of
a “traffic control photographic system.” A traffic control photographic system is defined in G.S. 160A-
300.1(a) as an electronic system consisting of a photographic, video, or electronic camera and a vehicle
sensor installed to work in conjunction with an official traffic control device to automatically produce
photographs, video, or digital images of each vehicle violating a standard traffic control statute or
ordinance.

The owner of a vehicle that is photographed by the traffic control photographic system is subject to a

$50 civil penalty, unless the owner furnishes evidence that at the time of the violation, the vehicle was

in the care, custody,or control of another person. The violation is not an infraction or criminal
.offense. There are no motor vehicle points assigned for the violation.

The citations are processed by the municipality and are forwarded to the registered owner by personal
service or first class mail. The citation provides the manner in which the citation may be contested. If
the owner does not pay the civil penalty or respond to the citation within the time stated on the citation,
the owner waives the right to contest responsibility and becomes subject to a civil fine up to $100. The
municipality has to establish a nonjudicial administrative hearing to review objections to citations.

The act becomes effective when it becomes law.

CURRENT LAW:  Currently, the provision that this bill amends only applies to the City of
Charlotte. The City of Charlotte was given the authority to implement the traffic control
photographic system in June 1997.

Legxslatzve Servic Oﬁi
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i NORTH CAROLINA GENERAL ASSEMBLY
| SENATE

I .
] SENATE JUDICIARY 1 COMMITTEE REPORT
| Sen. Roy A. Cooper, 111, Chair

i
Wednésday, March 24, 1999
|
SEN. COOPER,
““ submits the following with recommendations as to passage:
|
FAVORABLE
h
SB. | 178 Uniform Prudent Investor Act/AB.
| Sequential Referral: None
‘\‘ Recommended Referral: None

UNF :\VORABLE AS TO BILL, BUT FAVORABLE AS TO C.S. BILL

S.B. 1‘\ 272 Huntersville Photo Enforcement
| Draft Number: PCS 3653
| Sequential Referral: None

| Recommended Referral: None
Long Title Amended: Yes

TOTAL REPORTED: 2

|
|
®

Com“‘lmittee Clerk Comment: 1. Amended Short Title also
2. Will have Sen. Cooper sign
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MINUTES
SENATE JUDICIARY | COMMITTEE
MARCH 25, 1999

The Senate Judiciary | Committee met on March 25, 1999 at 10:00 a.m. in
Room 1027 of the Legislative Building. A majority of members was present.

Senator Cooper called the meeting to order and recognized Senator Albertson
to explain Senate Bill 255 - AN ACT TO CLARIFY THE STATE LAW REQUIRING
STATE AGENCIES TO REDUCE THE NUMBER OF MENUS ON AUTOMATED PHONE
SYSTEMS AND TO REQUIRE STATE AGENCIES TO REPORT ON THEIR
COMPLIANCE WITH THAT LAW.

Senator Albertson moved to adopt a Proposed Committee Substitute for
Senate Bill 255 for discussion. The motion carried by a majority voice vote.

Elaine Ferguson, with the Department of Motor Vehicles, played a tape of
the new phone system used by that Department. (Written copy attached.)

Senator Soles moved to amend the Proposed Committee Substitute on Page
2, Lines 4-9. (Amendment attached.) The motion carried by a majority voice vote.

Senator Albertson moved to give the Proposed Committee Substitute for
Senate Bill 255 a favorable report as amended and have it rolled into a new
Committee Substitute. The motion carried by a majority voice vote.

Senator Cochrane was recognized to explain Senate Bill 3¢ — AN ACT TO
PROVIDE IMMUNITY FROM LIABILITY FOR CERTAIN LICENSED HEALTH CARE
FACILITIES THAT PROVIDE TEMPORARY SHELTER OR SERVICES DURING
DISASTERS AND EMERGENCIES.

Because of time constraints, the bill will be heard at a future meeting.

There being no further business, the meeting adjourned.

T2 LT A T Prann

Sen. Roy A(Cooper, i, @airman Sugan M. Moore, Comm. Assistant




Principal Clerk
Reading Clerk

SENATE
NOTICE OF COMMITTEE MEETING

The Senate Committee on Judiciary I will meet at the following time:

DATE: Thursday, March 25, 1999
TIME: 10:00a.m.
ROOM: 1027

The following bills or resolutions will be considered:

SB 34 Emergency Shelter/Health Facility Immunity  Cochrane
SB 255 State Agency Telephone Menus Albertson

Senator Cooper, Chair



SENATE JUDICIARY I COMMITTEE

AGENDA - March 25, 1999

SB 34 Emergency Shelter/Health Cochrane
Facility Immunity

SB 255  State Agency Telephone Menus Albertson
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GENERAL ASSEMBLY OF NORTH CAROLINA
SESSION 1999

S 1
SENATE BILL 255

Short Title: State Agency Telephone Menus. (Public)

Sponsors: Senators Albertson, Martin of Pitt; Allran, Ballance, Carpenter,

Carrington, Carter, Cochrane, Cooper, Dalton, Dannelly, East,
Forrester, Foxx, Garrou, Garwood, Gulley, Hagan, Harris, Hartsell,
Horton, Hoyle, Jordan, Kerr, Kinnaird, Lee, Lucas, Martin of Guilford,
Metcalf, Miller, Perdue, Plyler, Purcell, Rand, Rucho, Shaw of
Guilford, Warren, Webster, Weinstein, and Wellons.

Referred to: Judiciary I.

March 8, 1999

A BILL TO BE ENTITLED
AN ACT TO CLARIFY THE STATE LAW REQUIRING STATE AGENCIES TO

REDUCE THE NUMBER OF MENUS ON AUTOMATED PHONE SYSTEMS

AND TO REQUIRE STATE AGENCIES TO REPORT ON THEIR

COMPLIANCE WITH THAT LAW.

The General Assembly of North Carolina enacts:
Section 1. Section 2 of S.L. 1997-351 reads as rewritten:

"Section 2. State agency telephone systems routing calls to multiple extensions
shall be reprogrammed by September 1, 1997, to minimize the number of menus that
a caller must go through to reach the desired extension, and to allow the caller to
reach an attendant or operator from the first menu when calling during normal

business hours. As used in this section, the term "menu" refers to the first point in
the call at which the caller is asked to choose from two or more options. regardless of
whether that choice is referred to as a menu, router, or other term within the
telephone industry itself.
This act shall be implemented by State agencies with existing personnel at no
additional cost to the State."
Section 2. Each State agency shall report in writing to the General
Assembly by April 1, 1999, on that agency’s compliance with the provisions of S.L.
1997-351, as amended by Section 1 of this act. Each report shall be submitted to the
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President Pro Tempore of the Senate, the Speaker of the House of Representatives,
the Chairs of the Senate and House Appropriations Committees, and the Chairs of
the Senate and House appropriations subcommittees by which that agency’s budget
request is considered. The report shall state whether that agency’s telephone system
is in compliance with the provisions of S.L. 1997-351 and, if not, shall state any
reasons for that noncompliance. The reports shall also provide information on the
volume of calls received by that agency and the number of attendants or operators
available to take those calls.
Section 3. This act is effective when it becomes law.

Page 2 Senate Bill 255




GENERAL ASSEMBLY OF NORTH CAROLINA

SESSION 1999

S255-PCSSE-002
PROPOSED COMMITTEE SUBSTITUTE
SENATE BILL 255
THIS IS A DRAFT 24-MAR-99 17:17:30
ATTENTION: LINE NUMBERS MAY CHANGE AFTER ADOPTION

Short Title: State Agency Telephone Menus. (Public)

Sponsors:

Referred to:

March 8, 1999

1 A BILL TO BE ENTITLED
2 .
3 AN ACT TO CLARIFY THE STATE LAW REQUIRING STATE AGENCIES TO
4 REDUCE THE NUMBER OF MENUS ON AUTOMATED PHONE SYSTEMS AND TO
5 REQUIRE STATE AGENCIES TO REPORT ON THEIR COMPLIANCE WITH THAT
6 LAW. ‘
7 The General Assembly of North Carolina enacts:
8 Section 1. Section 2 of S.L. 1997-351 reads as
9 rewritten: ‘
10 "Section 2. State agency telephone systems routing calls to

11 multiple extensions shall be reprogrammed by September 1, 1997,
12 to minimize the number of menus that a caller must go through to
13 reach the desired extension, and to allow the caller to reach an
14 attendant or operator after accessing not more than two menus
15 during normal business hours. As used in this section, the term
16 "menu” refers to the first point in the call at which the caller
17 is asked to choose from two or more options, Tegardless of
18 whether that choice is referred to as a menu, router, or other
19 term within the telephone industry itself.

20 This act shall be implemented by State agencies w1th existing
21 personnel at no additional cost to the State."
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Section 2. Each State agency shall report in writing to.
the General Assembly by May 1, 1999, on that agency’s compliance
with the provisions of S.L. 1997-351, as amended by Section 1 of
this act. Each report shall be submitted to the President Pro
Tempore of the Senate, the Speaker of the House of
Representatives, the Chairs of the Senate and House
Appropriations Committees, and the Chairs of the Senate and House
appropriations subcommittees by which that agency’s budget
request 1is considered. The report shall state whether that
agency'’s telephone system is in compliance with the provisions of
S.L. 1997-351 and, if not, shall state any reasons for that
noncompliance. The reports shall also provide information on the
volume of calls received by that agency and the number of
attendants or operators available to take those calls.

Section 3. This act is effective when it becomes law.

Page 2 ' S255-PCSSE-002



SENATE BILL 255:
State Agency Telephone Menus

‘ BILL ANALYSIS

Committee: Senate Judiciary 1 Introduced by: Senators Albertson and Martin
Date: March 25, 1999 of Pitt
Version: S255-PCSSE-002 Summary by: Jo B. McCants

Committee Co-Counsel
SUMMARY: This bill requires State agencies to have a telephone system that allows a caller to reach

an attendant or operator after accessing not more than two menus when the person is
calling the agency during normal business hours. The bill also defines “menu” and
makes it clear that the term “menu” means the first point in the call at which a caller is
asked to choose from two or more options.

The bill requires all state agencies to make a report in writing to the General Assembly
by May 1, 1999. The report must state whether the agency is in compliance with this
act, the number of calls received by the agency, and the number of attendants or
operators available to answer telephone calls. If the agency is not in compliance, the
report must state the reasons for noncompliance.

The act becomes effective when it becomes law.

‘CURRENT LAW: The telephone systems of all State agencies are currently required to be
programmed to minimize the number of menus that a caller must go through to reach a desired extension.
The caller must be given an option of speaking with an attendant or operator from the first menu, if the
person is calling during normal working hours. The current law does not define the term “menu.”

BACKGROUND:  Although all State agencies were required to reprogram their telephone systems by
September 1, 1997, there was apparently some misunderstanding concerning what the General Assembly
meant by the term “menu.” There are some agencies that have not met the legislative intent of the current
law because these agencies do not consider “routers” to be the same as a menu. Routers are used to send
or route a call to a particular menu. Therefore, a person could go through several routers before reaching
a menu that would allow a caller to speak with an attendant or operator.

Legz's»lzrztive'-Ser("yice;‘s: Oﬁice

Research Division; 733-2578
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NOW

CURRENT VR MENU SCRIPT
{ Introduction)
Thank you for calling the North Carolina Division of Motor Vehicles. If you ace calling from g
‘ touch tone phone, piease press | now. Otherwise. please remain on the fine for our speech.
recognition service. (NOTE: This portiun rmust remain to service rotary dial phone customers)
At any time vou can press 3 to 30 back te the previous menu or *9 (o end the call.

[f vou would like information pertuning to driver licenses, press |

L If you would like information about titles. license plates or tags. stickers. registration cards or
liability insurance. press 2.

You have reached the Driver License Menu. For beanch locations, press |. For Driver

License Main Menu, press 2. To speak with a customer service representative, press
0. '

DL Main meru. . ..

Yuu have reached the Vehicle Registration Menu. Our main office address is !100 New
Bem Avenue, Raleigh, NC 27697. For liability insuance main menu, press L. Fur vehicle
registration main menu. press 2. To speak with a customer Service representative,
press 0,

VR Main menu, . ..

D

A
{
(Intwoducton)
4 Thank you for calling the North Carolina Division of Motar Vehjeles. If you are calling (rom a
rouch tone phone, pleass press | now. Otherwise, please cemain on the line for our speech
recognition service. :
At any time you can press 3 to go back to the previous menu ot *9 to end the cail,

MENU CHANGES 10 COMPLY WITH SB 255
(NOTE: These changes can be made in 20 days)

l¢ If you would like information pertaining to driver licenses. press |

’ If you would like infornation about titles. iicense plates or tags. stickers, ragistration cards or
liability insurance. press 2.

L. You have reuched the Driver License Menn. To speak with a customer service
representative, press 0. For branch iocations. press |. For Driver License Main Meru,
press 2.

)

W' NI, Main menu, . ., .
|

w0

2. You have reached the Vehicle Registration Menu, Our main office address is:zl [00 New
Bern Avenue, Raleigh, NC 27697. To speak with 2 customer service representative,
a . p - . p S
¢ press 0. For liability msurance main menu, press L. For vehicle registration main menu.
press 2. :

w. : VR Main ménu....
‘* ¥ This will allow customer fo be
IN correet Section Jo solve Issue.



‘:} NORTH CAROLINA GENERAL ASSEMBLY
| SENATE

v JUDICIARY I COMMITTEE REPORT
“ Sen. Roy A. Cooper, 111, Chair

|
Mom?jay, March 29, 1999
|
SEN.“ COOPER,
H submits the following with recommendations as to passage:

|
UNFAVORABLE AS TO BILL, BUT FAVORABLE AS TO C.S. BILL

S.B. ” 255 State Agency Telephone Menus

H Draft Number: PCS 1620
Sequential Referral: None

” Recommended Referral: None
H Long Title Amended: No

Com"“rmittee Clerk Comment: Will have Sen. Cooper sign

TOTAL REPORTED: 1
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SESSION 1999

SENATE BILL 34*

Short Title: Emer. Shelter/Health Facil. Immunity. (Public)
Sponsors: Senators Cochrane, Carpenter, Dannelly, Martin of Pitt, Purcell; and
Perdue.

Referred to: Judiciary L.

February 4, 1999

A BILL TO BE ENTITLED
AN ACT TO PROVIDE IMMUNITY FROM LIABILITY FOR CERTAIN
LICENSED HEALTH CARE FACILITIES THAT PROVIDE TEMPORARY.
SHELTER OR SERVICES DURING DISASTERS AND EMERGENCIES.
The General Assembly of North Carolina enacts:
Section 1. Part A of Article 6 of Chapter 131E of the General Statutes is
amended by adding the following new section to read:

"§ 131E-112. Limitation on liability for health care facilities that provide temporary
shelter or temporary services during a disaster or emergency; waiver of rules.

(a) Any health care facility or home care agency licensed under this Article that
provides, with or without compensation, temporary shelter or temporary services to
handicapped individuals during a disaster or_emergency. declared under federal law
or in accordance with Article 1 of Chapter 166A of the General Statutes or Article
36A of Chapter 14 of the General Statutes, at the request of an emergency
management agency implementing an emergency management plan or program
approved by the governmental entity having authority over the emergency
management agency is not liable for any personal injury. wrongful death, property
damage, or other loss caused by the facility’s or home care agency’s acts or omissions
in the provision of shelter or_services.

(b) The immunity provided in subsection (a) of this section applies only to shelter
Or _services:

(1) The facility or home care agency is licensed to provide during its
ordinary course of business.
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(2)  Provided in accordance with an agreement between the health care
facility or home care agency and the emergency management
agency.

(3)  Provided for not more than 45 days after the declaration of the
emergency or disaster, unless the 45-day immunity period is
extended by an executive order issued by the Governor under the
Governor’s emergency executive powers.

(c) The immunity provided in subsection (a) of this section does not apply if it is

determined that the personal injury, wrongful death, property damage, or other loss

was caused by the gross negligence, wanton conduct, or intentional wrongdoing of the

health care facility or home care agency.

(d) Commission rules pertaining to facilities or home care agencies shall be waived

to the extent necessary to allow the facility or home care agency to provide the
temporary shelter and temporary services requested by the emergency management
agency as authorized by this section. unless the Division determines that the
placement or services would pose an unreasonable risk to the health. safety. or
welfare of any of the persons occupying the facility. In the event the Division
determines that placement or services would pose an unreasonable risk. then the
Division shall work with the emergency management agency to assist in identifying
ways of removing or reducing the risk or_in securing alternative temporary shelter or
temporary services during the disaster or emergency. The emergency management
agency requesting temporary shelter or temporary services under this section shall
notify the Division within 72 hours of placement of one or more individuals in a
facility.
(e) As used in this section:

(1) ‘Emergency management agency’ means a _State or_ local
governmental agency charged with coordination of all emergency
management activities for its jurisdiction.

(2) ‘Handicapped individual’ means an individual who has a physical
or mental disability or an infirmity."

Section 2. Article 1 of Chapter 131D of the General Statutes is amended

by adding the following new section to read:

"§ 131D-7. Limitation on liability for certain adult care homes providing shelter or

services during disaster or emergency; waiver of rules.

(a) An adult care home licensed under_this Article that provides. with or without
compensation, temporary shelter or temporary services to handicapped individuals
during a disaster or emergency, declared under federal law or in accordance with
Article 1 of Chapter 166A of the General Statutes or Article 36A of Chapter 14 of
the General Statutes, at the request of an emergency management agency
implementing an__emergency management plan _or program approved by the
governmental entity having authority over the emergency management agency is not
liable for any personal injury, wrongful death, property damage. or other loss caused
by the adult care home’s acts or omissions in the provision of shelter or services.

Page 2 Senate Bill 34
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(b) The immunity provided in subsection (a) of this section applies only to shelter

Or _services:

The adult care home is licensed to provide during its ordinary
course of business.

Provided in accordance with an agreement between the adult care
home and the emergency management agency.

Provided for not more than 45 days after the declaration of the
emergency or disaster, unless the 45-day immunity period is
extended by an executive order issued by the Governor under the
Governor’s emergency executive powers.

(c) The immunity provided in subsection (a) of this section does not apply if it is

determined that the personal injury, wrongful death, property damage. or other loss

was caused by the gross negligence, wanton conduct, or intentional wrongdoing of the

adult care home,

d) Commission rules including pertaining to adult care homes shall be waived to
the extent necessary to allow the adult care home to provide the temporary shelter

and temporary services requested by the emergency management agency as

authorized by this section, unless the Division determines that the placement or

services would pose an unreasonable risk to the health, safety. or welfare of anv of

the persons occupying the adult care home. In the event the Division determines that

placement or services would pose an unreasonable risk, then the Division shall work

with the emergency management agency to assist in_identifying ways of removing or

reducing the risk or in securing alternative temporary shelter or temporary services
during the disaster or emergency. The emergency management agency requesting

temporary shelter or temporary_services under this section shall notify the Division

within 72 hours of placement of one or more individuals in an adult care home.
{e) As used in this section;

03]

@2

‘Emergency management agency’ means _a State or local
governmental agency charged with coordination of all emergency
management activities for its jurisdiction.

‘Handicapped individual’ means an individual who has a physical
or mental disability or an infirmity."

Section 3. This act becomes effective July 1, 1999, and applies to shelter
or services provided on and after that date.

Senate Bill 34

Page 3



SENATE BILL 34:
Emergency Shelter/Health Facility Inmunity

' BILL ANALYSIS

Cormnmittee: Senate Judiciary | Introduced by: Sen. Cochrane
Date: March 25, 1999 Summary by:  O. Walker Reagan
Version: First Edition Committee Co-Counsel

SUMMARY: Senate Bill 34 provides immunity from liability for health care facilities, home care
agencies, and adult care homes, (hereafter referred to as facility) when care is rendered or shelter
given to handicapped persons during a declaration of disaster or emergency, whether or not the facility
is compensated. The bill also provides for a waiver of rules in order to permit emergency services to be
rendered. The bill is a recommendation of the NC Study Commission on Aging.

CURRENT LAW:  G.S. 166A-15 grants general immunity to any person whose property is used to
shelter, protect, safeguard, or aid another person in an emergency situation, but this immunity does not
necessarily apply to services provided in connection with the use of the property for emergency purposes.
(A copy of G.S. 166A-15 is attached.) Current law does not provide any specific immunity for health
care facilities, home care agencies, or adult care homes when providing shelter or rendering services
during declared emergencies. Current law also does not allow a health care facility, home care agency, or
adult care home to operate outside of the rules of the NC Medical Care Commission even under

mergency situations.

BILL ANALYSIS:  Senate Bill 34 provides health care facilities, home care agencies, and adult care
homes, that provide temporary shelter or services to handicapped individuals during declared disasters at
the request of an emergency management agency, with immunity for damages caused by the facility's acts
or omissions in providing shelter or services.

Section 1 provides immunity for health care facilities and home care agencies as defined in G.S.
131-154.2(3). Section 2 provides immunity for adult care homes as defined in G.S. 131E-136(2). The
immunity applies to personal injury, wrongful death, property damage, or other loss, whether the facility
was compensated or not. In order to qualify for the immunity, the services must be rendered at the
request of an emergency management agency implementing an approved emergency plan; the facility
must be licensed to provide such care in the ordinary course of business; care must be provided in
accordance with an agreement between the providing facility and the emergency management agency;
and the care must be provided within 45 days of the emergency declaration unless the declaration is
extended. The immunity does not apply if the damage was caused by gross negligence, wanton conduct,
or intentional wrongdoing. The rules of the NC Medical Care Commission, which is charged with
regulating these facilities, are waived to the extent necessary to allow the facility to provide the temporary
shelter or services, unless the Division of Facility Services determines that the placement or services
would pose an unreasonable risk to the health, safety, or welfare of any person in the facility.

EFFECTIVE DATE:  The bill would become effective July 1, 1999 and would apply to shelter and
services provided on or after that date.




SENATE BILL 34

Page 2

§ 166A-15. No private liability.

Any person, firm or corporation owning or controlling real or personal property who, voluntarily
or involuntarily, knowingly or unknowingly, with or without compensation, grants a license or privilege
or otherwise permits or allows the designation or use of the whole or any part or parts of such real or
personal property for the purpose of sheltering, protecting, safeguarding or aiding in any way persons
shall, together with his successors in interest, if any, not be civilly liable for the death of or injury to any
person or the loss of or damage to the property of any persons where such death, injury, loss or damage
resulted from, through or because of the use of the said real or personal property for any of the above

purposes.

(1957, c. 950, . 3; 1977, c. 848, 5. 2.)

S$34-SMRU-001
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MINUTES
SENATE JUDICIARY | COMMITTEE
APRIL 1, 1999

The Senate Judiciary | Committee met on April 1, 1999 at 10:00 a.m. in
Room 1027 of the Legislative Building. A majority of members was present.

Senator Cooper called the meeting to order and recognized Representative
Hurley to explain House Bill 50 - AN ACT TO AUTHORIZE THE CITY OF
FAYETTEVILLE TO USE PHOTOGRAPHIC IMAGES AS PRIMA FACIE EVIDENCE OF
A TRAFFIC VIOLATION.

Senator Lucas moved to give the bill a favorable report. The motion carried
by a majority voice vote.

Senator Dannelly was recognized to explain Senate Bill 563 - AN ACT TO
AUTHORIZE LOCAL GOVERNMENTS TO USE PHOTOGRAPHIC SPEED-
IMEASURING SYSTEMS TO ESTABLISH SCHOOL ZONE SPEED LIMIT VIOLATIONS
AND TO AUTHORIZE THE NORTH CAROLINA CRIMINAL JUSTICE EDUCATION
AND TRAINING STANDARDS COMMISSION AND THE SECRETARY OF CRIME
CONTROL AND PUBLIC SAFETY TO APPROVE STANDARDS FOR THE
PHOTOGRAPHIC SPEED-MEASURING SYSTEMS.

Jo McCants, Assistant Committee Counsel, was recognized to answer
questions from the Committee.

After discussion by the Committee, Senator Cooper asked that members
submit their changes to Committee Counsel and to bring the bill back before the

Committee as a Proposed Committee Substitute at a future meeting.

There being no further business, the meeting adjourned.

Y e O

Sen. Roy A. Cooper(JM’, Chairman Susan M. Moore, Comm. Assistant



Principal Clerk
Reading Clerk

SENATE
NOTICE OF COMMITTEE MEETING

The Senate Committee on Judiciary I will meet at the following time:

DATE: Thursday, April 1, 1999
TIME: 10:00a.m.
ROOM: 1027

The following bills or resolutions will be considered:

SB 563 Charlotte School Zone Speed Cameras Dannelly
SB 601 Doc Prisoners’ Uniforms Rand
HB 50 Fayetteville Traffic Violations Hurley

Senator Cooper, Chair



SB 563

SB 601

HB 50

SENATE JUDICIARY I COMMITTEE

AGENDA - April 1, 1999

Charlotte School Zone Speed Cameras
Doc Prisoners’ Uniforms

Fayetteville Traffic Violations

Dannelly
Rand

Hurley
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HOUSE BILL 50

Short Title: Fayetteville Traffic Violations. (Local)

Sponsors: Representatives Hurley, Kinney, Warner (Primary Sponsors);
McAllister, Morris, and Yongue.

Referred to: Rules, Calendar and Operations of the House.

February 9, 1999

' A BILL TO BE ENTITLED _

AN ACT TO AUTHORIZE THE CITY OF FAYETTEVILLE TO USE
PHOTOGRAPHIC IMAGES AS PRIMA FACIE EVIDENCE OF A TRAFFIC
VIOLATION.

The General Assembly of North Carolina enacts:

Section 1. Section 2 of Chapter 216 of the 1997 Session Laws reads as
rewritten:
"Section 2. This act applies to the €ity Cities of Charlotte and Fayetteville only."
Section 2. This act is effective when it becomes law. '




\} NORTH CAROLINA GENERAL ASSEMBLY
| SENATE

JUDICIARY [ COMMITTEE REPORT
Sen. Roy A. Cooper, II1, Chair

Monday, April 05, 1999
H

SEN/ COOPER,
” submits the following with recommendations as to passage:

i
FAV"ORABLE

|
H.B.L‘ 50 Fayetteville Traffic Violations
I Sequential Referral: None
! Recommended Referral: None
d
|
[
H
H
|
Committee Clerk Comment: Will have Sen. Cooper sign

w

TOTAL REPORTED: 1
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SENATE BILL 563*

Short Title: Charlotte School Zone Speed Cameras. (Public)

Sponsors: Senators Dannelly; Albertson, Allran, Ballance, Clodfelter, Cooper,
Hartsell, Horton, Hoyle, Kerr, Lucas, Martin of Guilford, Odom,
Phillips, and Rucho.

Referred to: Judiciary L.

March 29, 1999

A BILL TO BE ENTITLED
AN ACT TO AUTHORIZE LOCAL GOVERNMENTS TO USE

PHOTOGRAPHIC SPEED-MEASURING SYSTEMS TO ESTABLISH SCHOOL

ZONE SPEED LIMIT VIOLATIONS AND TO AUTHORIZE THE NORTH

CAROLINA CRIMINAL JUSTICE EDUCATION AND TRAINING

STANDARDS COMMISSION AND THE SECRETARY OF CRIME CONTROL

AND PUBLIC SAFETY TO APPROVE STANDARDS FOR THE

PHOTOGRAPHIC SPEED-MEASURING SYSTEMS.

The General Assembly of North Carolina enacts:

Section 1. Chapter 160A of the General Statutes is amended by adding a
new section to read: ‘
"§ 160A-300.2. Use of photographic speed-measuring systems.

(a) A photographic_speed-measuring system is a speed-measuring instrument or
system which works in conjunction with a photographic, video, or electronic camera
to automatically measure the speed and produce photographs, video, or digital images
of vehicles violating a speed limit or restriction.

(b) A photographic _speed-measuring system shall be approved, calibrated, and

tested for accuracy in accordance with G.S. 8-50.3. .

(c) Municipalities may adopt ordinances for the civil enforcement of G.S. 20-141.1
by means of a photographic speed-measuring system. Notwithstanding the provisions
of G.S. 20-141.1 and G.S. 20-176. in the event that a municipality adopts an
ordinance pursuant to this section, a violation of G.S. 20-141.1 detected by a
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photographic speed-measuring system shall not be an infraction or misdemeanor. An
ordinance authorized by this subsection shall provide that:

Page 2

(68]

The owner of a vehicle shall be responsible for a violation unless
within 21 days after the citation is issued, the owner notifies the
officials or agents of the municipality that issued the citation of an
intent to transfer responsibility to the person who had care,
custody, and control of the vehicle at the time of the violation and
it is admitted by the person identified that he or she had care,

custody, and control of the vehicle at the time of the violation.
The notification shall include:

a. The name and address of the person or company who
leased, rented, or_ otherwise had the care, custody, and
control of the vehicle at the time of the violation; or

b. An_affidavit stating that the vehicle involved was, at the
time of the violation, stolen.

Upon receiving a_notification of intent to transfer responsibility,

the officials or agents of the municipality may reissue the citation

to the person identified by the owner having care, custody, and
control of the vehicle at the time of the violation.

A violation detected by a photographic speed-measuring system

shall be deemed a noncriminal violation for which a civil penalty

of fifty dollars ($50.00) shall be assessed and for which no points
authorized by G.S. 20-16(c) shall be assigned to the owner or

driver of the vehicle.

The owner of the vehicle shall be issued a citation which shall
clearly state the manner in which the violation may be challenged.
The citation shall be processed by officials or agents of the
municipality and shall be forwarded by personal service or first-
class mail to the address given on the motor vehicle registration. If
the owner fails to pay the civil penalty or to respond to the citation
within the time period specified on the citation, the owner shall
have waived the right to contest responsibility for the violation and
shall be subject to an additional civil penalty not to exceed fifty
dollars ($50.00). The municipality may establish procedures for

the collection of these penalties and may recover the penalties by

civil action in the nature of debt.

The municipality shall provide a nonjudicial administrative hearing
process to review objections to citations or penalties issued or
assessed under this section. An administrative hearing decision
shall be subject to review by the superior court by proceedings in
the nature of certiorari. Any petition for review by the superior
court shall be filed with the clerk of superior court within 30 days

after the administrative hearing decision."

Senate Bill 563
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Section 2. Chapter 8 of the General Statutes is amended by adding a
new section to read: , '
"§ 8-50.3. Results of photographic speed-measuring instruments: admissibility.
(a) The results of the use of a photographic speed-measuring system as described

in G.S. 160A-300.2(a) shall be admissible as evidence in a nonjudicial administrative

hearing held pursuant to G.S. 160A-300.2(c)(4) for the purpose of establishing the
speed of the vehicle detected.

(b) Notwithstanding the provision of subsection (a) of this section, the results of a
photographic speed-measuring system are not admissible unless it is found that:

(1) The photographic speed-measuring system employed was approved
for use by the North Carolina Criminal Justice Education and
Training Standards Commission (hereinafter referred to as the
Commission) and the Secretary of Crime Control _and Public
Safety (hereinafter referred to as Secretary) pursuant to G.S. 17C-
6.

(2) The photographic speed-measuring system had been calibrated and
tested for accuracy in accordance with the standards established by
the Commission and Secretary for that particular system.

(c) _All photographic speed-measuring systems shall be calibrated and tested in
accordance with standards established by the Commission and Secretary. A written
certificate by a technician certified by the Commission showing that a test was made
within the required testing period and that the system was accurate shall be
competent and prima facie evidence of those facts in a nonjudicial administrative
hearing held pursuant to G.S. 160A-300.2(c)(4).

(d) In _every nonjudicial administrative _hearing held pursuant to G.S. 160A-
300.2(c)(4) where the results of a photographic speed-measuring system are sought to
be_admitted, notice shall be taken of the rules approving the photographic speed-
measuring system and the procedures for calibration or testing for accuracy of such
system."

Section 3. G.S. 17C-6(a) is amended by adding a new subdivision to
read:

"(13a) In_conjunction with the Secretary_of Crime Control and Public
Safety. approve use of specific models and types of photographic
speed-measuring_systems as described in G.S. 160A-300.2(a) and
establish the standards for calibration and testing for accuracy of
each approved system."

Section 4. Section 1 of this act applies to the City of Charlotte only.

Section 5. This act is effective when it becomes law.

Senate Bill 563 Page 3



SENATE BILL 563:
Charlotte School Zone Speed Cameras

' BILL ANALYSIS

Committee: Senate Judiciary 1 Introduced by: Senator Dannelly
Date: April 1, 1999 Summary by: Jo B. McCants
Version: 1 Committee Co-Counsel

SUMMARY: Senate Bill 563 would allow the City of Charlotte to adopt a local ordinance for the civil
enforcement of speeding in a school zone. The City of Charlotte would utilize a photographic speed-
measuring system to detect persons speeding in a school zone.

BILL ANALYSIS:

Section 1. Section 1 defines a photographic speed-measuring system as a speed-measuring instrument or
system that works in conjunction with a photographic video, or electronic camera to automatically
measure the speed and produce photographs, video, or digital images of vehicles exceeding the speed
limit.

The owner of a vehicle that is photographed by the speed-measuring system is subject to a $50 civil
penalty, unless the owner "transfers responsibility” to the person who had care, custody, and contro] of
vehicle at the time of the violation and the person identified admits that he or she had care, custody, and
control of the vehicle at the time of the violation. A violation of the ordinance is not an infraction or

.misdemeanor. There are no motor vehicle points assigned for the violation.

The citations are processed by the municipality and are forwarded to the registered owner by personal
service or first class mail. The citation provides the manner in which the citation may be contested. If the
owner does not pay the civil penalty or respond to the citation within the time stated on the citation, the
owner waives the right to contest responsibility and becomes subject to a civil fine up to $50. The
municipality has to establish a nonjudicial administrative hearing to review objections to citations. The
administrative hearing decision may be reviewed by the superior court, if a petition is filed with the clerk
of superior court within 30 days of the hearing.

Section 2. Section 2 provides that the results of the photographic speed-measuring system is admissible
evidence for the nonjudicial administrative hearing if:

1) the system has been approved by the North Carolina Criminal Justice Education and Training
Standards Commission and the Secretary of Crime Control and Public Safety, and

2) the system has been calibrated and tested in accordance with the standards established by the
Commission and Secretary.

Section 3. Section 3 gives the North Carolina Criminal Justice Education and Training Standards
Commission the power to approve the use of specific speed-measuring systems and establish the
standards for calibration and testing for the accuracy of the systems.

Section 4. This bill applies only to the City of Charlotte.

Section 5. The act becomes effective when it becomes law.

‘l.

| Legislative Services Office




§ 20-141.1. Speed limits in school zones.

The Board of Transportation or local authorities within their respective
jurisdictions may, by ordinance, set speed limits lower than those designated in G.S.
20-141 for areas adjacent to or near a public, private or parochial school. Limits set
pursuant to this section shall become effective when signs are erected giving notice
of the school zone, the authorized speed limit, and the days and hours when the
lower limit is cffective, or by erecting signs giving notice of the school zone, the
authorized speed limit and which indicate the days and hours the lower limit is
effective by an electronic flasher operated with a time clock. Limits set pursuant to
this section may be enforced only on days when school is in session, and no speed
limit below 20 miles per hour may be set under the authority of this section. A
person who drives a motor vehicle in a school zone at a speed greater than the speed
limit set and posted under this section is responsible for an infraction and is
required to pay a penalty of not less than twenty-five dollars (525.00).

§ 20-176. Penalty for misdemeanor or infraction.

(a) Violation of a provision of Part 9, 10, 10A, or 11 of this Article is an infraction
unless the violation is specifically declared by law to be a misdemeanor or felonv.
Violation of the remaining Parts of this Article is 2 misdemeanor unless the viol.ation
is specifically declared by law to be an infraction or a felony.

(b) Unless a specific penalty is otherwise provided by law, a person found
responsible for an infraction contained in this Article may be ordered to pay a
penalty of not more than one hundred dollars (§100.00).

(c) Unless a specific penalty is otherwise provided by law, a person convicted of a
misdemeanor contained in this Article is guilty of a Class 2 misdemeanor. A
punishment is specific for purposes of this subsection if it contains a quantitative
limit on the term of imprisonment or the amount of fine a judge can impose.

(c1) Notwithstanding any other provision of law, no person convicted of a
misdemeanor for the violation of any provision of this Chapter except G.S. 20-28(a)
and (b), G.S. 20-141(j), G.S. 20-141.3(b) and (c), G.S. 20-141.4, or a second or
subsequent conviction of G.S. 20-138.1 shall be imprisoned in the State prison
system unless the person previously has been imprisoned in a local confinement
facility, as defined by G.S. 153A-217(5), for a violation of this Chapter.

(d) For purposes of determining whether a violation of an offense contained in this
Chapter constitutes negligence per se, crimes and infractions shall be treated
identically.
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MINUTES
SENATE JUDICIARY | COMMITTEE
- APRIL 6, 1999

The Senate Judiciary | Committee met on April 6, 1999 at 10:00 a.m. in
Room 1027 of the Legislative Building. A majority of members was present.

Senator Soles, Acting Chairman, recognized Senator Cooper to explain
Senate Bill 746 - AN ACT TO CREATE THE NORTH CAROLINA STRUCTURED
SETTLEMENT PROTECTION ACT.

Thomas H. Countee, Jr., Executive Director of the National Spinal Cord Injury

Association, Silver Springs, Maryland and Alan Hirsch, Consumer Protection

Division of the N. C. Attorney General’s office, were recognized to speak on the
bill.

Senator Cooper will bring the bill back to Committee for further discussion at
the next meeting.

There being no further business, the meeting adjourned.
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Sen. Roy A. Cooper, Ilhbhairman Susan M. Moore, Comm. Assistant




Principal Clerk
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SENATE
NOTICE OF COMMITTEE MEETING

The Senate Committee on Judiciary I will meet at the following time:

DATE: Tuesday, April 6, 1999
TIME: 10:00a.m.
ROOM: 1027

The following bills or resolutions will be considered:

SB 746 Structured Settlement Protection Act

Senator Cooper, Chair



OO ~ION UV AWN =

NN NN R e e b ped e
H WD R OOWOOITONWLME WN O

GENERAL ASSEMBLY OF NORTH CAROLINA
SESSION 1999

SENATE DRS3558-LB059(2.19)

Short Title: Structured Settlement Protection Act. (Public)
Sponsors: Senator Cooper.
Referred to:

A BILL TO BE ENTITLED
AN ACT TO CREATE THE NORTH CAROLINA STRUCTURED SETTLEMENT
PROTECTION ACT.

The General Assembly of North Carolina enacts:

Section 1. Chapter 1 of the General Statutes is amended by adding a
new Article to read: '

"ARTICLE 44B.
"Structured Settlement Protection Act.

"§ 1-543.10. Title.

This Article may be cited as the North Carolina Structured Settlement Protection
Act.

"§ 1-543.11. Structured settlement pavment rights.

No direct or_indirect transfer of structured settlement payment rights shall be
effective, and no structured settlement obligor or annuity issuer shall be required to
make any payment directly or indirectly to any transferee of structured settlement
payment rights unless the transfer has been authorized in advance in a final order of
a court of competent jurisdiction or a responsible administrative authority based on
express findings by such court or responsible administrative authority that:

(1) The transfer complies with the requirements of this Article and
will not contravene other applicable law;

(2) Not less than 10 days prior to the date on which the payee first
incurred any obligation with respect to the transfer, the transferee

has provided to the pavee a disclosure statement in bold €. no
smaller than 14 point setting forth:
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The amounts and due dates of the structured settlement

payments to be transferred;

The aggregate amount of such payments;

The discounted present value of such payments, together
with the discount rate used in determining such discounted
present value;

The gross amount payable to the payee in exchange for such
payments;

An_itemized listing of all brokers’ commissions, service
charges. application fees, processing fees, closing costs, filing
fees, administrative fees, legal fees, notary fees and other
commissions, fees. costs, expenses and charges payable by
the payee or deductible from the gross amount otherwise
payable to the payee;

The net amount payable to the payee after deduction of all
commissions, fees, costs, expenses and charges described in
sub-subdivision e. of this paragraph;

g. . The quotient (expressed as a_percentage) obtained b
dividing the net payment amount by the discounted present
value of the payments; and

The amount of any penalty and the aggregate amount of any

liquidated damages (inclusive of penalties) pavable by the

payee in the event of any breach of the transfer agreement

by the pavee;
The transferee has established that the transfer is necessary to
enable the payee, the payee’s dependents, or both, to avoid
imminent financial hardship, and the transfer should not be
expected to subject the payee, the payee’s dependents. or both, to
undue financial hardship in the future; provided, however, that if,
at the time the payee and the transferee entered into the transfer
agreement, a federal hardship standard was in effect. then, _in lieu
of the foregoing finding, the court or responsible administrative
authority must make an express finding that the transfer qualifies
under such federal hardship standard:
The payee has received independent professional advice regarding
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~ the legal, tax, and financial implications of the transfer:

If the transfer would contravene the terms of the structured
settlement:
a. The transfer has been expressly approved in writing by:

1. Each interested party; provided, however, that if, at
the time the payee and the transferee entered into the
transfer agreement, a favorable tax determination was
in effect, then the approval of the annuity issuer and

the structured settlement obligor shall not be

Senate DRS3558
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required if all other interested parties approve the
transfer and waive any and all rights to require that
the transferred payments be made to the payee in

accordance with the terms of the structured
settlement; and

Any court or government authority, other than the
court or responsible administrative authority from
which authorization of the transfer is sought under
this act, which previously approved the structured
. settlement; and
b. Signed originals of all approvals required under sub-
subdivision a. of this subdivision have been filed with the
court or_responsible administrative authority from which
authorization of the transfer is sought under this act, and
originals or copies have been furnished to all interested
parties: and
The transferee has given written notice of the transferee’s name.
address, and taxpaver identification number to the annuity issuer
and the structured settlement obligor and has filed a copy of such
notice with the court or responsible administrative authority: and
The discount rate used in determining discounted present value of
the structured settlement pavment rights does not exceed eighteen
percent (18%). | :

[

"§ 1-543.12. Definitions.
For purposes of this Article:

(1)

)

Senate DRS3558

‘Annuity issuer’ means an insurer that has issued an insurance
contract used to fund periodic pavments under a structured

settlement:

‘Applicable law’ means:
The federal laws of the United States:

a.

b. The laws of this State, including principles of equity applied
in_the courts of this State; and

C. The laws of any other jurisdiction:

1. Which _is_the domicile of the pavee or any other
interested party;

2. Under whose laws a structured settlement agreement
was approved by a court or responsible administrative
authority; or

3. In whose courts a settled claim was pending when the
parties _entered into a _structured _settlement
agreement; ‘

‘Dependents’ include a pavee’s spouse and minor children and all

other family members and other persons for whom the payee is

legally obligated to provide support. including alimony;

Page 3
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(4

‘Discounted present value’ means the fair present value of future
ayments, as determined by discounting such pavments to the
resent utilizing the tables adopted in Article 5 of Chapter 8 of the

General Statutes;

{Favorable tax determination’ means, with respect to a proposed
transfer of structured settlement payment rights. any of the
following authorities that definitely establishes that the federal
income tax treatment of the structured settlement for the parties to
the structured settlement agreement and any qualified assignment
agreement, other than the payee, will not be affected by such
transfer: .
a. A provision of the Internal Revenue Code, United States
Code Title 26, as amended from time to time, or a United

States Treasury regulation adopted pursuant thereto;

b. A revenue ruling or revenue procedure issued by the
Internal Revenue Service; or

c. A private letter ruling by the Internal Revenue Service with
. respect to such transfer; or

d. A_decision of the United States Supreme Court or a
decision of a lower federal c¢ourt in which the Internal
Revenue Service has acquiesced;

{Federal hardship standard’ means a federal standard applicable to

transfers of structured settlement payment rights based on findings

of a court or responsible administrative authority regarding the
pavees’ needs. as contained in the Internal Revenue Code, United

States Code Title 26, as amended from time to time, or in a United

States Treasury regulation adopted pursuant thereto;

{Independent professional advice’ means advice of an attorney,

certified public accountant, actuary, or other licensed or registered

professional or financial adviser:

a. Who is engaged by a payee to render advice concerning the
legal, tax, and financial implications of a transfer of
structured settlement payment rights;

b. Who is not in_any manner affiliated with or compensated by
the transferee of such transfer; and

c. Whose compensation for rendering such advice is not
affected by whether a transfer occurs or does not occur;

Interested _parties’ means, with respect to any structured
settlement, the payee, any beneficiary designated under the annuity
contract to receive payments following the pavee’s death. the
annuity issuer, the structured settlement obligor. and any other
party that has continuing rights or obligations under such
structured settlement; ' _

Senate DRS3558
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(10)

(11)

(14)

(15)

Senate DRS3558

Payee’ means an individual who is receiving tax-free damage

payments under a structured settlement and proposes to make a
transfer of payment rights thereunder;

‘Qualified assignment agreement’ means an agreement providin

for a qualified assignment within the meaning of section 130 of the
Internal Revenue Code. United States Code Title 26, as amended

from time to time:

‘Responsible adminjstrative authority’ means, with respect to a
structured settlement, any government authority vested by law with
exclusive jurisdiction over the settled claim resolved by such
structured settlement;

‘Settled claim’ means the original tort claim or workers’
compensation claim resolved by a structured settlement;
‘Structured settlement’ means an arrangement for periodic
payment of damages for personal injuries established by settlement
or judgment in resolution of a tort claim or for periodic payments
in settlement of a workers’ compensation claim;

‘Structured settlement agreement’ means the agreement, judgment,
stipulation, or release embodying the terms of a structured
settlement, including the rights of the pavee to receive periodic
payments;

‘Structured _settlement obligor’ means. with respect to any
structured settlement, the party that has the continuing periodic
payment_obligation to the payee under a structured settlement
agreement or a qualified assignment agreement;

Structured settlement payment rights’ means rights to receive

riodic nts (including lump-sum payments) under a

structured settlement, whether from the settlement obligor or the
annuity issuer, where:

The payee is domiciled in this State;

The structured settlement agreement was approved by _a
court or responsible administrative authority in this State; or
The settled claim was pending before the courts of this State
when the parties entered into the structured settlement
agreement;

‘Transfer’ means any sale, assignment, pledge, hypothecation. or
other form of alienation or encumbrance made by _a_pavee for
consideration;

‘Terms of the structured settlement’ include, with respect to _any
structured _settlement, the terms of the structured settlement
agreement, the annuity contract, any qualified assignment
agreement, and any order or approval of any court or responsible
administrative authority or other government authority authorizing
or approving such structured settlement; and

o

o
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(19) ‘Transfer agreement’ means the agreement providing for transfer of
structured settlement payment rights from a payee to a transferee.

"§ 1-543.13. Jurisdiction.
a Where the structured settlement agreement was entered into after

commencement of litigation or administrative proceedings in this State, the court or
administrative agency where the action was pending shall have exclusive jurisdiction
over any application for authorization under this Article of a transfer of structured
settlement payment rights, :

(b) Where the structured settlement agreement was entered into prior to the
commencement of litigation or administrative proceedings, or after the
commencement of litigation outside this State, the Superior Court Division of the
General Court of Justice shall have nonexclusive original jurisdiction over any
application for authorization under this Article of a transfer of structured settlement
payment rights.

"§ 1-543.14. Procedure for approval of transfers.

(a) _Where the structured settlement agreement was entered into after the
commencement of litigation or administrative proceedings in this State, the
application for authorization of a transfer of structured settlement rights shall be filed
with the court or administrative agency where the settled claim was pending as a

motion in the cause,
b) Where the structured settlement agreement was entered into prior to the

commencement of litigation or administrative proceedings, or after the
commencement of litigation or administrative proceedings outside this State, the
application for authorization of a transfer of structured settlement payment rights
shall be filed in the superior court with proper venue pursuant to Article 7 of this
Chapter. The nature of the action shall be a special proceeding governed by the
provisions of Article 33 of this Chapter.

c) Not less than 30 days prior to the scheduled hearing on any application for
authorization of a transfer of structured settlement payment rights under this Article,
the transferee shall file with the proper court or responsible administrative authority
and serve on any other government authority which previously approved _the
structured settlement, on all interested parties, and on the Attorney General, a notice

of the proposed transfer and the application for its authorization, including in such
notice:
(1) A _copy of the transferee’s application;
(2) A _copy of the transfer agreement;
(3) A copy of the disclosure statement required under G.S. 1-
543.11(a);
(4) Notification that any interested party is entitled to support, oppose,

or otherwise respond to the transferee’s application. either in
person or by counsel, by submitting written comments to the court

or_responsible administrative authority or by participating in_the
hearing; and

Page 6 Senate DRS3558
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(5) Notification of the time and place of the hearing and notification
of the manner in which and the time by which written responses to
the application must be filed in order to be considered by the court
or responsible administrative authority.

(d) The Attorney General shall have standing to raise, appear, and be heard on
any matter relating to an application for authorization of a transfer of structured
settlement payment rights under this Article.

"§ 1-543.15. No waiver; penalties. '

(a) The provisions of this Article may not be waived.

b) __Anvy pavee who has transferred structured settlement pavment rights to a

transferee without knowledge of the requirements set out in this Article may bring an
action against the transferee to recover actual monetary loss or for damages up to five

thousand dollar 00) for the violation by the transfere r bring actions for both.

The payee is entitled to attorneys’ fees and costs incurred to enfore this Article. In
addition, the payee shall be entitled to reinstatement of all structured settlement
payment rights lost as a result of violation of this Article by any transferee,

c) No payee who proposes to make a transfer of structured settlement payment
rights shall incur any penalty, forfeit any application fee or other payment, or
otherwise incur any liability to the proposed transferee based on any failure of such
transfer to satisfy the conditions of this Article,

"§ 1-543.16. Construction.

Nothing contained in_this Article shall be construed to authorize any transfer of
structured settlement payment rights in contravention of applicable law or to give
effect to any transfer of structured settlement payment rights that is invalid under

applicable law."
Section 2. Article 33 of Chapter 1 of the General Statutes is amended by

adding a new section to read as follows:

"§ 1-394.1.  Special proceedings to determine authority to transfer structured
settlement payment rights.

When a special proceeding is commenced to obtain authorization for the transfer
of structured settlement payment rights pursuant to_Article 44B of this Chapter, the
provisions of this Article apply except that the interested parties shall have 30 days to
appear and answer the petition, and all hearings on such petitions must be conducted
before a superior court judge and all final orders on such petitions must be entered
by a superior court judge."

Section 3. This act shall apply to any transfer of structured settlement
payment rights under a transfer agreement entered into on or after October 1, 1999,
but nothing contained in this act shall imply that any transfer under a transfer
agreement reached prior to such date is effective.

* Senate DRS3558 Page 7



SENATE BILL 746:
Structured Settlement Protection Act

BILL ANALYSIS

Committee: Senate Judiciary | Introduced by: Sen. Cooper
Date: April 6, 1999 Summary by:  O. Walker Reagan,
Version: First Edition Committee Co-Counsel

SUMMARY: Senate Bill 746 would enact the Structured Settlement Protection Act to establish
certain minimal requirements for the transfers or assignment of structured settlement rights to be
considered valid and enforceable.

CURRENT LAW:  There is no specific statutory law in North Carolina which governs the transfer or
assignment of structured settlement proceeds to other third parties. Structured settlement agreements are
either contracts between two parties or agreements of the parties recognized by the court and enforced by
order of the court as a consent agreement. Assignment of those rights would typically be as a matter of
contract.

BILL ANALYSIS:  Senate Bill 746 would require that an agreement transferring or assigning the
rights to receive structured settlement proceeds in the future must be approved by the court or

equirements as to the effect and costs of the assignment.

.:dministrative agency authorized to approve the settlement and must meet minimal disclosure

Section 1 of the bill creates a new Article 44B in Chapter 1 to be known as the NC Structured
Settlement Protection Act. All references are to G.S. 1-543. .

Section .11 sets out the requirements that must be satisfied before a transfer of structured
settlement rights is effective. This section requires that the transfer be approved in advance by the court
or responsible administrative authority based upon a judicial or administrative finding that:

1. The transfer complies with the law.

2. The person assigning their rights in the settlement payments (the "payee") has received the
statutory disclosures of the costs and effects of the transfer to the person receiving the rights to
future payments (the "transferee").

3. The transferee has established that the transfer is necessary for the to avoid an imminent
financial hardship and would not subject the payee or the payee's dependents to future
financial hardship.

4. The payee has received independent professional advice on the effects of the transfer.

If the transfer is contrary to the terms of the structured settlement, all the parties to the
settlement and the court that originally approved the settlement have approved the transfer.

6. The transferee has given all relevant tax payer identification information to the person paying
the settlement.
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Section .12 sets out the definitions used in the law including definitions for "dependents”, "federal
hardship standard", "independent professional advice", and "responsible administrative authority".

7. The discount rate for determining the present value of the payment rights does not exceed'

Section .13 establishes the court or authority that has jurisdiction to approve these transfers.

Section .14 sets out the procedures for seeking prior approval of a proposed settlement rights
transfer. This includes requiring that all relevant documents (specified in the bill) be given at least 30
days prior to a hearing on the proposed transfer approval to the court, all interested parties (defined) and
the Attorney General. The Attorney General is authorized to appear and be heard on any application for
authorization to transfer structured settlement payments.

Section .15 provides that the provisions of this law may not be waived. It also provides for
penalties to any transferee that receives payments under a structured settlement assigned to the transferee
in violation of this statute, but this section also protects the payee from any losses arising from an invalid
transfer.

Section .16 makes it clear that this act does not affect any other laws that might apply to or affect
the transfer of structured settlement rights.

Section 2 of the bill adds a new section to the Special Proceedings statutes to provide that
applications for the approval of transfer of structured settlement rights is a special proceedmg and 1s to be

heard in Superior Court. ‘

Section 3 makes the bill effective October 1, 1999 and applicable to transfers of rights under
transfer agreements entered into on or after that date, but the bill does not imply that any transfer under a
transfer agreement reached prior to that date is effective.

$746-SMRU-001
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National Spinal Cord Injury Association

8300 Colesville Road, Suite 551 web site: h?tp]/www.spinalcord.org

Silver Spring, Maryland 20910 e-mail: nscia2 @ aol.com

(301) 588-6959 Fax (301) 588-9414 1-800-962-9629
STATEMENT

TESTIMONY BY THOMAS H. COUNTEE, JR., ESQ., EXECUTIVE DIRECTOR, THE
NATIONAL SPINAL CORD INJURY ASSOCIATION, BEFORE SENATE JUDICIARY COMMITTEE,
NORTH CAROLINA STATE LEGISLATURE, TUESDAY, APRIL 6, 1999

Good morning, Chairman Cooper and other Senators.

My name is Thomas H. Countee, Jr., Executive Director of The National Spinal Cord Injury Association
(NSCIA), a national non-profit organization, headquartered in Silver Spring, Maryland. NSCIA’s North
Carolina Chapter is in Winterville. The Association’s President is Jack Dahlberg, who is a quadriplegic.

On a personal note, I have close family connections to North Carolina: my maternal forbears lived in
Henderson, North Carolina. My parents met and were married in Winston-Salem and I spent a portion of each
early childhood summer in that city. Later in my life, my daughter and I summered in Kill Devil Hills on the
Outer Banks and I still enjoy deep sea fishing out of Hatteras. I also own property in Charlotte. Forty-one years
ago in 1958, I sustained a diving accident on the Chesapeake Bay, rendering me a quadriplegic. I am an attorney

I served 15 months as Legislative Counsel in the Ford White House. It is a pleasure and honor to come to

rth Carolina to testify on S.

Today, I represent over 5,000 members of the National Spinal Cord Injury Association and thousands of
other spinal cord injured persons, many of whom benefit from structured settlements, including several hundred
in North Carolina. The National Spinal Cord Injury Association has no business or tax effect stake in the
outcome of this proposed legislation, S. . However, the Association is deeply interested in the health, safety
and welfare of persons with catastrophic, traumatic and/or debilitating injuries, many of whom are Association
members and receive structured settlements.

NSCIA is deeply troubled at the emergence of factoring companies that convince injury victims, including
persons with disabilities, to sell structured settlement payments for a deeply discounted cash lump sum. Such
transactions completely undermine the long-term financial security of a structured settlement and threaten the
very livelihood of an otherwise extremely vulnerable population - those of us with disabilities. And the steep
financial discounts that disabled Americans often are persuaded to accept would be u_ag_q_qp_t_ab_e to any fair-
minded person.

Factoring companies increasingly prey upon the weakest, most gullible and most vulnerable in our society. I
assume many of you have seen the television ads soliciting calls from those who have recently suffered severe
injuries. We believe that at present, the emerging “gray market” of factoring companies is largely unregulated,

esponsive to the needs and best interests of recipients of structured settlements and unconscionable in their

i? high pressure marketing practices and unethical legal maneuvers and strategems such as the use of a
essed judgment against the victim in a distant court to garnish the victim’s payments.



One last point, Mr. Chairman, I have come here to let you see the type of catastrophic injury affected by this

and to put a human face on this legislation, not as the beneficiary of a structured settlement, but as a leader
> and advocate for, severely disabled persons who have. In 1982, the intent of Congress, the social purpose if
you will, was to encourage those who receive monetary settlements growing out of catastrophic injuries, to
accept periodic payments to safeguard the uncertain futures they face. Factoring companies’ intent, on the other
hand, is simply to cheat severely injured persons out of their money. S.  does nothing to help those who have
already been taken advantage of, we need this legislation to guide those who may be taken advantage of in the
future. You can, and should, stop this outrage. Sound public policy and sunple decency would indicate that as
legislators, you have no choice but to do the right thing.

For all these reasons, The National Spinal Cord Injury Association respectfully recommends and strongly
urges your support of S. , The North Carolina Structural Settlement Act, which would provide needed
protection from the predatory practices of these factoring companies.

Thank you for the time and attention you are devoting to this critical issue and the opportunity to appear

before you. I will be happy to answer any questions you may have about the Association or our interest in this
matter.
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Settling for less

Should accident victims sell their monthly payouts?

BY MARGARET MANNIX

rion Olson has had his share of

hard knocks. When he was 3

years old, a dog bite caused him

vision and neurological problems,

as well as injuries requiring plas-
tic surgery. In his teens, he dropped out
of high school and wound up homeless.
But he had hope. On his 18th birthday,
the Minneapolis man was to start receiv-
ing the first of five periodic payments to-
taling $75,000 from a lawsuit stemming
from the dog attack. He received the first
installment of $7,500, but the money
didn’t last long.

So when Olson saw a television ad for a
finance company named J. G. Wentworth
& Co. that provided cash to accident vic-
tims, he saw a way to get his life back on
track. He agreed to sell his remaining fu-
ture payments of $67,500 to Wentworth
for a lump sum of $16,100. “I needed
money,” says Olson, now 20 years old. “If
1 could get the money out like they were
saying on TV, I wouldn’t have to worry
about being on the street anymore.”
Within six months, however, Olson had
spent all the money and was living in a
car. He now wishes he had waited for his
regular payments.

Olson may be financially unsophisticat-
ed, but he is also caught up in a burgeon-
ing, and unregulated, new industry that
specializes in converting periodic pay-
ments into fast cash. Also known as factor-
ing companies, these firms can be a god-
send to accident victims, lottery winners,

PHOTOGRAPHY BY
THOMAS W. BROENING FOR USN&WR

JERRY MAGEE Mississippi accident
victim sold his payments for quick
cash. Today he has only regrets.

and others who have guaranteed future in-
comes but need immediate funds. But like
a modern-day Esau trading his inheri-
tance for a bowl of soup, the unwary con-
sumer may be selling future sustenance
for cheap. A growing number of federal
and state legislators, as well as several at-
torneys general, contend that factoring
companies charge usurious interest rates,
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fail to properly disclose
terms, and take advantage of
desperate people. “It's un-
conscionable,” says Minne-
sota Attorney General Mike
Hatch. “They are really prey-
ing upon the vulnerable.”

Frittering away. Critics
further allege that factoring
companies undermine the
very law that Congress
passed to help beneficiaries
of large damage awards. In
1982, seeking to prevent ac-
cident victims from frit-
tering away large sums in-
tended to provide for them
over their lifetimes, Con-
gress instituted tax breaks
for those who agreed to re-
ceive their money over a pe-
riod of years. But now, con-
tends Montana Sen. Max
Baucus, a sponsor of that
legislation, the careful plan-
ning that goes into the
structuring of these pay-
ments “can be unraveled in
an instant by a factoring
company offering quick
cash at a steep discount.”

A number of advanced-
funding companies compete for their
share of future payments that include
more than $5 billion in structured settle-
ments awarded each year. The largest
buyer is Wentworth, handling an esti-
mated half of all such transactions.
Based in Philadelphia, the firm began by
financing nursing homes and long-term-
care facilities. In 1992 it started buying
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settlements that auto-accident victims
were owed by the state of New Jersey.
Since then, Wentworth has completed
more than 15,000 structured-settlement
; transactions with an approximate total
j value of $370 million.
The deals work like this: A structured-
settlement recipient who wants to sell,
say, $50,000 in future payments, will not

CHRISTOPHER HICKS Wentworth sued the Oklahoma man for the
entire amount of his payments. “They make you thinkyouare
tloing the right thing . . ., but you are really messing up your life.”

get a lump sum of $50,000. That’s be-
cause, as a result of inflation, money
scheduled to be paid years from now is
worth less today. Formulas based on such
factors as inflation and the date that pay-
ments begin are used to determine the
“present value” of the future payments.
The seller is, in essence, borrowing a
lump sum that is paid back with the in-

surance company payments. The
interest on the borrowed sum-is
called the “discountjrate.” .
Wentworth and' other ad-
vanced-funding companies say
. they are providing a valuable
service because structured .settlements
have a basic flaw: They are not flexible.
Consumer needs change, they note, and a-
fixed monthly payment does not. Went-
worth points to an.Ohio woman who sold
the company a $500 portion of her
monthly payments for six years when her
bills were piling up and her home mort-
gage was about to be foreclosed. She re-
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ceived instant cash of $21,000, at a dis-
count rate of 15.8 percent. The customer,
who did not wish to be identified, says she
is grateful to Wentworth for advancing
her the money when her insurance com-
pany would not. “The insurance compa:
nies just dont understand,” she says.
“When I needed their help, they were not
there.” Likewise, a New York quadriple-
gic, who also did not want to be named,
says he secured funds from Wentworth at
a 12 percent discount rate to expand his
own business and, as a result, is more
successful than ever. “It was definitely
worth it for me,” he says.

But other customers are not as satis-
fied. New York City resident Raymond
White lost part of one leg when he was
struck by a subway train in 1990. A law-
suit led to a settlement that guaranteed
White a monthly payment of $1,100;
with annual cost-of-living increases of 3
percent. In 1996, White, who did not
have a job, wanted cash to buy a car and
pay medical bills. So he turned to Went-

RAYMOND WHITE After losing a leg in a subway
accident, the New Yorker was guaranteed $1,100
every month. He gave up future payments totaling
$198,000 in exchange for $54,000.

worth, selling portions ‘of his monthly
payments for the next 15 years in six dif-
ferent transactions.

Altogether White gave up future pay-
ments totaling $198,000. He received a
total of $54,000 in return, but the money,
which he used for living expenses, is now
gone. He bought a car, but it has been re-
possessed. He bought a plot of land in

Florida, but lost it to foreclosure. With
debts ‘mounting, he now relies partially .

on public assistance to get by. “Unfortu-
nately I was so overwhelmed with debt
and striving for a better life that I went
dlong with it says White. “In reality,
what I was doing was accumulating more
debt for myself.”

Some Wentworth customers say they
might have realized the repercussions of
their transactions had the contracts been
clearer about the long-term costs. Jerry
Magee of Magnolia, Miss., who has filed a
class action suit against the company, is
one of them. In a mortgage contract, for
instance, lending laws require that con-
sumers see their interest rate and the to-
tal amount of money they will be paying
over the life of the loan. By contrast, Ma-
gee’s lawyer says, neither the effective in-
terest rate nor the total amount of the
transaction was clearly spelled out in the

| ing company. The check re-

‘pany uses a power of attor-

13-page contract or in the 25
other documents Wentworth
required him to sign. Went-
worth says it has been revis-
ing its documents to make
them easier to understand.
Change of address. While
the factoring transaction it-
self is complex, the transfer
of payments is simple. The
structured settlement recipi-
‘ent instructs the insurance
company to change his or her
address to that of the factor-

mains in the recipient’s
name, and the factoring com-

ney, granted by the recipient,
to cash it. .
This roundabout method
is used because insurance
companies say structured
payments should not be sold.
Most settlement contracts

specify that payments cannot
be “assigned,” and the Inter-
nal Revenue Service says that
payments “cannot be “accel-
erated, deferred, increased
or decreased.” Selling pay-
ments, the insurance compa-
nies say, amounts to acceler-
ating them. And that may
threaten the claimant’s tax
break. Insurance companies
say that if their annuitants
start selling their payments,
the social good that justifies
the tax break disappears.
Ironically, they make this ar-
gument even though some
insurance companies them-
selves are now making coun-
teroffers to factoring compa-
nies, accelerating payments
to their own claimants. Berk-
shire Hathaway Life Insurance Co., for
example, recently offered a claimant a
lump sum of $59,000, beating Went-
worth’s offer of $45,000. The IRS has not
formally addressed the tax issues, but the
U.S. Department of the Treasury has rec-
ommended a tax on factoring transac-
tions to discourage them.

Insurance companies also worry about
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having to pay twice. Last year, a judge
ruled an insurance company was obligat-
ed to pay a workers’ compensation recip-
ient his monthly payments because the
factoring transaction he entered into was
invalid under Florida’s workers’ compen-
sation statute. For their part, the factor-
ing companies argue that even though
the claimants do not own the annuities—



the insurance companies do—the factor-
ing companies can buy the “right to re-
ceive” the payments.

Insurance companies are getting wise
to these factoring deals—CNa, a Chicago-
based insurer, noticed that annuitants
from all over the country were changing
their addresses to Wentworth’s Philadel-
phia post office box—and some are trying

JONATHAN SAUNDERS FOR USN3WR

to stop the transactions. Some insurance
companies, for example, refuse to honor
change-of-address requests or redirect
the payments back to the annuitant after

the deal is done. But redirecting a pay-

ment can cause serious consequences for
the claimant. In Wentworth’s case, the
company has each customer sign a clause

called a “confession of judgment,” which

allows the factoring company to sue cus-
tomers quickly for default when their
payments are not received; customers
also waive the right to defend themselves,

Christopher Hicks, a 20-year-old. acci-
dent victim from Oklahoma City, learned
the effects of that clause the hard way. In
1997, Hicks signed over t6 Wentworth.
half of his $2,000 monthly payments for
the next 32 months and $1,500 for the 26
months after that. In exchange, Hicks re-
ceived $37,500, which he admits he
quickly spent on furniture,, clothes, and
other items. When Wentworth failed to
receive a check from the insurance com-
pany that pays Hicks the annuity, it se-
cured a judgment against him for the en-
tire amount of the deal—$71,000.

No clue. To collect, Wentworth garnish-
eed Metropolitan Life, meaning that Met-
ropolitan Life was supposed to statt send-
ing Hicks’s monthly  checks to
Wentworth. It did not—the company
won’t say why—and Hicks, who was sup-
posed to be getting $1,000- back from
Wentworth, was left with nothing. “When .
the money stopped I had no clue what
was going on,” says Hicks,' who had to
rely on family and. friends until the two
companies settled their differences in:
court. Hicks now wishes he had never
gotten involved with Wentworth. “They
make you think you are domg the right.
thing in the long run,” says Hicks, “but
you are really messing up your life.”

Wentworth makes liberal use of con-
fession-of- judgment clauses'even though.
they are illegal in.consumer, transactions
in the company’s home state of  Pennsyl-
vania. The Federal Trade ;Commission:
also bans the clauses as an: unfair prac-
tice in consumer-credit transactions. The
clauses are allowable in business trans-
actions in Pennsylvania if they are ac-
companied by a. statement of business:
purpose. So in.each case Wentworth cer-
tifies that the agreements “were not en-
tered into for famlly, personal, or house-
hold purposes.”

Such language is used in afﬁdav1ts de- -
spite cases like that of Davinia Willis, a'
24-year-old resident of Richmond, Ca]if.,.
who.entered into a transaction with:
Wentworth in 1996 to stop her house
from being foreclosed upon and'to repair
wheelchair ramps—clearly, she says, per-
sonal uses. In a class acﬁon lawsuit
against the company, she cites the confes-

-sion of judgment as one reason why the
. contract is “illegal, usurious‘, and uncon-

scionable.” Wentworth says the clauses
are necessary to keep its customers from'
reneging on their agreements.

In the end, the controversy over factor-
ing companies comes down to a funda-
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mental disagreement over the def-
“inition of their business. The
factoring companies say they are
not subject to usury or consumer-
credit disclosure laws because
they are not, in fact, lenders. “We
don’t make loans,” declares An-
drew Hillman, Wentworth’s gen-
eral counsel. “We buy assets.” But
some state attorneys general say
these transactions differ very lit-
tle, if at all, from loans and per-
haps should be classified as such. .
That way, says Shirley Sarna, -
chief of the New York attorney
general’s consumer fraud and
protection bureau, the law could
prevent factoring companies from
charging discount rates that she
says in some cases have exceeded
75 percent. Wentworth says its av-
erage rate is 16 percent, and sever-
al factoring companies insist their .
rates would be much lower if in-
surance companies did not make
it expensive for them to complete
the deals. “By getting the insur-
ance companies to process the ad-
dress changes, it would overnight
transform our discount rates from
high teens to the single digits,’
says Jeffrey Grieco, managing di-
rector of Stone Street Capital, an
advanced-funding firm in Bethes-
da, Md. ’

Whoisright and who is wrong is
being hammered out in court-
rooms and statehouses across the
country. The insurance comparnies
were heartened last summer when
a Kentucky judge denied four of
Wentworth’s garnishment ac-
tions, saying the purchase agree-
ments the customers signed were
neither valid nor legal. But other
courts have ruled differently.

In Nlinois, a new state law says
that structured settlements can be
sold as long as a judge approves the trans-
action. Wentworth notes that more than
100 such sales have been approved. At the
same time, several state attorneys general
are examining the factoring industry’s
practices. “You have got to worry about
people who have a debilitating injury,”
says Joseph Goldberg, senior deputy at-
torney general for Pennsylvania. “The in-
jury is never going away and they have no
real means of income and probably no
means of employment. . . . If they give that
monthly payment up, it could have serious
consequences.” Voicing similar concerns,
disability groups like the National Spinal
Cord Injury Association, which now re-
fuses to accept factoring companies’ ad-
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BAVINIA WiLLIS California woman sold her
payments to prevent a home foreclosure.
She is suing Wentworth claiming “illegal
and usurious’ terms.

vertisements in its magazine, are warning
members about the hazards of cashing
out. The association is “deeply concerned
about the emergence of companies that
purchase payments intended for disabled
persons at a drastic discount,” says its ex-
ecutive director, Thomas Countee.

While opinions are divided about the
validity of factoring transactions, both
sides agree that regulation of the second-
ary market is necessary. As in llinois,
Connecticut and Kentucky have passed
laws requiring a judge’s approval of
advanced-funding deals, as well as fuller
disclosure of costs. Faced with mounting
criticism, Wentworth this week will
announce its pledge to submit every re-

quest for purchase of a set-
tlement to a court for approv-
al. Other states are expect-
ed to address the issue this
year, and in Congress, Rep.
Clay Shaw, a Florida Repub-
lican, has reintroduced a
measure that would tax
factoring transactions.

The factoring companies respond to all
these efforts by also calling for better dis-
closure from the primary market—the in-
surance companies, attorneys, and bro-
kers that set up the structured settlements
in the first place. Factoring companies ar-
gue that structured settlements are not al-
ways as generous as they are represented
to be. “We challenge insurance companies
and their brokers to take the same pledge,”
said Michael Goodman, Wentworth’s ex-
ecutive vice president.

Whatever the outcome of the debate,
consumers thinking about selling their
future payments are well advised to take a
hard look at what they are getting into. =
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MINUTES
SENATE JUDICIARY | COMMITTEE
APRIL 8, 1999

The Senate Judiciary | Committee met on April 8, 1999 at 9:30 a.m. in
Room 1027 of the Legislative Building. A majority of members was present.

Senator Cooper called the meeting to order and recognized Senator Dannelly
to explain Senate Bill 563 - AN ACT TO AUTHORIZE LOCAL GOVERNMENTS TO
USE PHOTOGRAPHIC SPEED-MEASURING SYSTEMS TO ESTABLISH SCHOOL
ZONE SPEED LIMIT VIOLATIONS AND TO AUTHORIZE THE NORTH CAROLINA
CRIMINAL JUSTICE EDUCATION AND TRAINING STANDARDS COMMISSION AND
THE SECRETARY OF CRIME CONTROL AND PUBLIC SAFETY TO APPROVE
STANDARDS FOR THE PHOTOGRAPHIC SPEED-MEASURING SYSTEMS.

Senator Soles moved to adopt a PCS for Senate Bill 563 for discussion. The
motion carried by a majority voice vote.

Jo McCants, Assistant Committee Counsel, was recognized to explain the
changes to the original bill.

Senator Albertson moved to give the PCS a favorable report. The motion
carried by a majority voice vote.

Senator Soles, Acting Chairman, recognized Senator Cooper to continue the
explanation of Senate Bill 746 - AN ACT TO CREATE THE NORTH CAROLINA
STRUCTURED SETTLEMENT PROTECTION ACT.

Senator Lucas moved to adopt a PCS for Senate Bill 746 for discussion. The
motion carried by a majority voice vote.

Walker Reagan, Committee Counsel, was recognized to explain the PCS.

The following people were recognized to speak on the bill:

Sandy Sands - Lobbyist for the Multi-state Assoc./National Assoc. of
Settlement Purchasers

James Terlizzi - Peachtree Sullivan (trade organization)
Cindy & Eddie Biddex — Morganton



Due to time constraints, Senator Cooper will bring the bill back to the
Committee for further discussion at the next meeting.

There being no further business, the meeting adjourned.

T L) = oA S Srran

Sen. Roy A. Cooper, IIf, Chalrman Suéan M. Moore, Comm. Assistant
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NOTICE OF COMMITTEE MEETING

The Senate Committee on Judiciary I will meet at the following time:

DATE:
TIME:
ROOM:

Thursday, April 8, 1999
9:30 - 11:00a.m.
1027

The following bills or resolutions will be considered:

SB
S8
SB
SB
SB
SB

172
563
601
654
711
746

Possession of Blue Lights Illegal
Charlotte School Zone Speed Cameras
DOC Prisoners’ Uniforms

Mfg'd. Home Law Restoration
Cornelius Photo Enforcement
Structured Settlement Protection Act

Senator Cooper, Chair
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Dannelly
Rand
Gulley
Odom
Cooper
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GENERAL ASSEMBLY OF NORTH CAROLINA
SESSION 1999

SENATE BILL 563*

Short Title: Charlotte School Zone Speed Cameras. (Public)

Sponsors: Senators Dannelly; Albertson, Allran, Ballance, Clodfelter, Cooper,
Hartsell, Horton, Hoyle, Kerr, Lucas, Martin of Guilford, Odom,
Phillips, and Rucho.

Referred to: Judiciary L.

March 29, 1999

A BILL TO BE ENTITLED
AN ACT TO AUTHORIZE LOCAL GOVERNMENTS TO USE

PHOTOGRAPHIC SPEED-MEASURING SYSTEMS TO ESTABLISH SCHOOL

ZONE SPEED LIMIT VIOLATIONS AND TO AUTHORIZE THE NORTH

CAROLINA CRIMINAL JUSTICE EDUCATION AND TRAINING

STANDARDS COMMISSION AND THE SECRETARY OF CRIME CONTROL

AND PUBLIC SAFETY TO APPROVE STANDARDS FOR THE

PHOTOGRAPHIC SPEED-MEASURING SYSTEMS.

The General Assembly of North Carolina enacts:

Section 1. Chapter 160A of the General Statutes is amended by adding a
new section to read:
"§ 160A-300.2. Use of photographic speed-measuring systems.

(a) A photographic_speed-measuring system is a speed-measuring instrument or
system which works in conjunction with a photographic, video, or electronic camera
to automatically measure the speed and produce photographs, video, or digital images
of vehicles violating a speed limit or restriction.

(b) A photographic speed-measuring system shall be approved. calibrated, and
tested for accuracy in accordance with G.S. 8-50.3.

(c)_Municipalities may adopt ordinances for the civil enforcement of G.S. 20-141.1
by means of a photographic speed-measuring system. Notwithstanding the provisions
of G.S. 20-141.1 and G.S. 20-176. in the event that a municipality adopts an

ordinance pursuant to this section, a violation of G.S. 20-141.1 detected by a
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photographic speed-measuring system shall not be an infraction or misdemeanor. An
ordinance authorized by this subsection shall provide that:

Page 2

1

The owner of a vehicle shall be responsible for a violation unless
within 21 days after the citation is issued, the owner notifies the
officials or agents of the municipality that issued the citation of an
intent to transfer responsibility to the person who had care,
custody, and control of the vehicle at the time of the violation and
it_is admitted by the person identified that he or she had care,

custody, and control of the vehicle at the time of the violation.
The notification shall include;

a. The name and address of the person or company who
leased, rented, or otherwise had the care, custody, and
control of the vehicle at the time of the violation; or

b. An_affidavit stating that the vehicle involved was, at the
time of the violation, stolen.

Upon receiving a notification of intent to transfer responsibility,
the officials or agents of the municipality may reissue the citation

to_the person identified by the owner having care, custody. and
control of the vehicle at the time of the violation,

A violation detected by a photographic speed-measuring system
shall be deemed a noncriminal violation for which a civil penalty

of fifty dollars ($50.00) shall be assessed and for which no points
authorized by G.S. 20-16(c) shall be assigned to the owner or

driver of the vehicle.
The owner of the vehicle shall be issued a citation which shall

clearly state the manner in which the violation may be challenged.
The citation shall be processed by officials or agents of the
municipality and shall be forwarded by personal service or_first-
class mail to the address given on the motor vehicle registration. If
the owner fails to pay the civil penalty or to respond to the citation
within the time period specified on the citation, the owner shall
have waived the right to contest responsibility for the violation and
shall be subject to an additional civil penalty not to exceed fifty
dollars ($50.00). The municipality may establish procedures for

the collection of these penalties and may recover the penalties by

civil action in the nature of debt.

The municipality shall provide a nonjudicial administrative hearing
process to review objections to citations or penalties issued or
assessed under this section. _An administrative hearing decision
shall be subject to review by the superior court by proceedings in

the nature of certiorari. Any petition for review by the superior
court shall be filed with the clerk of superior court within 30 days

after the administrative hearing decision."

Senate Bill 563
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Section 2. Chapter 8 of the General Statutes is amended by adding a
new section to read: o ‘

"§ 8-50.3. Results of photographic speed-measuring instruments; admissibility.
(a) The results of the use of a photographic speed-measuring system as described

in G.S. 160A-300.2(a) shall be admissible as evidence in a nonjudicial administrative
hearing held pursuant to G.S. 160A-300.2(c)(4) for the purpose of establishing the

speed of the vehicle detected.
(b) Notwithstanding the provision of subsection (a) of this section, the results of a

photographic speed-measuring system are not admissible unless it is found that:

)

2

The photographic speed-measuring system employed was approved
for use by the North Carolina Criminal Justice Education and
Training Standards Commission (hereinafter referred to as the
Commission) and the Secretary of Crime Control and Public
Safety (hereinafter referred to _as Secretary) pursuant to G.S. 17C-
6.

The photographic speed-measuring system had been calibrated and
tested for accuracy in accordance with the standards established by

the Commission and Secretary for that particular system,

(c) All photographic speed-measuring systems shall be calibrated and tested in

accordance with standards established by the Commission and Secretary. A written

certificate by a technician certified by the Commission showing that a test was made
within the required testing period and that the system was accurate shall be

competent and prima facie evidence of those facts in a nonjudicial administrative

hearing held pursuant to G.S. 160A-300.2(c)(4).
(d) _In every nonjudicial administrative hearing held pursuant to G.S. 160A-

300.2(c)(4) where the results of a photographic speed-measuring system are sought to

be admitted. notice shall be taken of the rules approving the photographic speed-
measuring syvstem and the procedures for calibration or_testing for accuracy of such

Section 3. G.S. 17C-6(a) is amended by adding a new subdivision to

read:

"(13a) In_conjunction with the Secretary of Crime Control and Public

Safety. approve use of specific models and types of photographic
speed-measuring systems_as described in G.S. 160A-300.2(a) and
establish the standards for calibration and testing for accuracy of

each approved system."

Section 4. Section 1 of this act applies to the City of Charlotte only.
Section 5. This act is effective when it becomes law.

Senate Bill 563

Page 3
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Short Title: Charlotte School Zone Speed Cameras. (Public)

Sponsors:

Referred to:

March 29, 1999

1 A BILL TO BE ENTITLED
2 AN ACT TO AUTHORIZE LOCAL GOVERNMENTS TO USE PHOTOGRAPHIC SPEED-
3 MEASURING SYSTEMS TO ESTABLISH SCHOOL ZONE SPEED LIMIT
4 VIOLATIONS AND TO AUTHORIZE THE NORTH CAROLINA CRIMINAL JUSTICE
5 EDUCATION AND TRAINING STANDARDS COMMISSION AND THE SECRETARY
6 OF CRIME CONTROL AND PUBLIC SAFETY TO APPROVE STANDARDS FOR THE
7 PHOTOGRAPHIC SPEED-MEASURING SYSTEMS.

8 The General Assembly of North Carolina enacts:

9 Section 1. Chapter 160A of the General Statutes is
10 amended by adding a new section to read:
11 "§ 160A-300.2. Use of photographic speed-measuring systems.
12 (2a) A photographic speed-measuring system is a speed-measuring
"13 instrument or system which works in conjunction with a
14 photographic, video, or electronic camera to automatically
15 measure the speed and produce photographs, video, or digital
16 images of vehicles violating a speed limit or restriction.

17 (b) A photographic speed-measuring system shall be approved,
18 calibrated, and tested for accuracy in accordance with G.S.
19 8-50.3.
20 (c) Monicipalities may adopt ordinances for the civil
21 enforcement of G.S. 20-141.1 by means of a photographic
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speed-measuring system. Notwithstanding the provisions of G.’

20-141.1 and G.S. 20-176, in the event that a municipality adopts

an ordinance pursuant to this ‘section, a wviolation of G.S.

20-141.1 detected by a photographic speed-measuring system shall

not be an infraction or misdemeanor. An ordinance authorized by

this subsection shall provide that:

(1) The owner of a vehicle shall be responsible for a
violation unless the owner can furnish evidence
that the vehicle was, at the time of the violation,
in the care, custody, or control of another person.
The owner of the vehicle shall not be responsible
for the violation if the owner of the vehicle,
within 21 days after notification of the violation,
furnishes the officials or agents of the
municipality which issued the citation:

a. The name and address of the person or company

" who leased, rented, or otherwise had the care,

custody, and control of the vehicle; or

An affidavit stating that the vehicle involved

was, at the time, stolen or in the care,l

o

custody, or control of some person who did n
have permission of the owner to use th
vehicle. ‘

(2) A violation detected by a photographic speed-
measuring system shall be deemed a noncriminal
violation for which a civil penalty of fifty
dollars ($50.00) shall be assessed and for which no
points authorized by G.S. 20-16(c) or G.S. 58-36-65
shall be assigned to the owner or driver of the
vehicle.

(3) The owner of the vehicle shall be issued a citation
which shall clearly state the manner in which the
violation may be challenged. The citation shall be
processed by officials or agents of the
municipality and shall be forwarded by personal
service or first-class mail to the address given on
the motor vehicle registration. If the owner fails

‘to pay the civil penalty or to respond to the
citation within the time period specified on the
citation, the owner shall have waived the right to
contest responsibility for the violation and shall
be subject to an additional civil penalty not t
exceed fifty dollars ($50.00). The municipalit
may establish procedures for the collection of

Pare 2 CELA DD NN



D N oD W N =

B B B DWW W W W W W WWWNRNRNNNDNNNN o

GENERAL ASSEMBLY OF NORTH CAROLINA SESSION 1999

these penalties and may recover the penalties by
civil action in the nature of debt.

(4) The municipality shall provide a nonjudicial
administrative hearing process to review objections
to citations or penalties issued or assessed under
this section. An administrative hearing decision
shall be subject to review by the superior court by
proceedings in the nature of certiorari. Any
petition for review by the superior court shall be
filed with the clerk of superior court within 30
days after the administrative hearing decision."

Section 2. Chapter B of the General Statutes is amended

by adding a new section to read:
"§ 8-50.3. Results of photographic speed-measuring instruments;
admissibility.

(a) The results of the use of a photographic speed-measuring
system as described in G.S. 160A-300.2(a) shall be admissible as
evidence in a nonjudicial administrative hearing held pursuant to
G.S. 160A-300.2(c)(4) for the purpose of establishing the speed

of the vehicle detected.
(b) Notwithstanding the provision of subsection (a) of this

“section, the results of a photographic speed—measurlng system are

not admissible unless it is found that:

(1) The photographic speed-measuring system employed
was approved for use by the North Carolina Criminal
Justice Education and Training Standards Commission
(hereinafter referred to as the Commission) and the
Secretary of Crime Control and Public Safety
(hereinafter referred to as Secretary) pursuant to
G.S. 17C-6.

(2) The photographic speed-measuring system had been
calibrated and tested for accuracy in accordance
with the standards established by the Commission
and Secretary for that particular system.

(c) All photographic speed-measuring systems shall be
calibrated and tested in accordance with standards established by
the Commission and Secretary. A written certificate by a
technician certified by the Commission showing that a test was
made within the required testing period and that the system was
accurate shall be competent and prima facie evidence of those
facts in a nonjudicial administrative hearing held pursuant to
G.S. 160A-300.2(c)(4).

(d) In every nonjudicial administrative hearing held pursuant
to G.S. 160A-300.2(c)(4) where the results of a photographic

S563-PCSSE-001 | Page 3
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speed-measuring system are sought to be admitted, notice shall t.
taken of the rules approving the -photographic speed-measuring

system and the procedures for calibration or testing for accuracy

of such system."
Section 3. G.S. 17C-6(a) is amended by adding a new

subdivision to read:

"(13a) In conjunction with the Secretary of Crime
Control and Public Safety, approve use of
specific models and types of photographic
speed-measuring systems as described in G.S.
160A-300.2(a) and establish the standards for
calibration and testing for accuracy of each
approved system."

Section 4. Section 1 of this act applies to the City of

Charlotte only.
Section 5. This act is effective when it becomes law.

Page 4 S563-PCSSE-001
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€ most aangerous

place 1o drive .
in North Carolina.”

— The Charlotte Observer, September 2, 1998

Four yearsin a row,
dangerous driving
has been Charlotte-
Mecklenburg’s claim to
fame. In 1998, the county
carried only 7.7% of the
entire state’s traffic, but
had 11 % of the crashes
and injuries. Thanks to
the installation of
Safelight cameras at dan-
gerous intersections, how-
ever, crashes are declining
dramatically. Drivers are
growing more cautious.
Our streets are becoming
significantly safer — for
both drivers and pedestri-
ans. And throughout
Charlotte-Mecklenburg,
they’re finally seeing the
lights.

Signaling Change
SafeLight cameras were
introduced in Charlotte in

Safelight camera at the intersection of Morehead and
College Street.
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Morehead 11th

Brookshire  Albemarle

. 1997 — Prior to Safelight Enforcement

- 1998 — 4 Months After Safelight Installation

Red light violations have declined at a staggering rate at four SafeLight intersections.

August of 1998. Within
four short months, crashes
atcamera-monitored
intersections declined ata
staggering rate: total
crashes went down 25%,
and crashes caused
specifically by red-light-
running declined 38%. At
the intersection of Central
Avenue and Sharon Amity
Road, crashes were
reduced by 41%.

A Picture-Perfect
Solution

Here’s how the Safelight
program works: ifa car
enters an intersection after
the signal has turned red,
sensors embedded in the
pavement activate the
camera to take a photo of
that car’s license plate.
Violating vehicle owners
are sent acitation in the
mail within two days.
While the citation
doesn’t add any points to
the owner’s driving record

or insurance, a $50 fine
1s charged.

As drivers have become
more aware of the
SafelLight program, viola-
tions continue to drop
throughout Charlotte.
The mere possibility of
being caught and receiv-
ing a citation is causing
drivers to become much
more cautious.

On March 6, 1997,
at theintersection of
Albemarle Road and
Harris Boulevard,
motorists ran red
lights ata rateof 28
cars per hour. After
a SafeLight camera
was mstalled, viola-
tions dropped 87% a
thatintersection.




“Drivers runming red hights cause abour 260,000

_wrecks each day nationally, resulting in 750 deaths.”

— Insurance Institute for Highway Safety

More than 50%
Driving A in favor of the program. 0 f [he cras hes c e
‘Safer Future And no wonder. The bene- Vi S
Before SafeLight cameras fits of safer streets are far- / ( QL Chd?lO[ [8 \
g reaching — from saving Z?’l [tersections-are -

were installed, Charlotte- . e
lives to containing insur-

Mecklenburg drivers e caus ed by drwe TS
ance costs. ~
knew they had only a I
) To learn more about
remote chance of being

Charlotte’s SafeLight pro-

caught running red lights. gram, call 704-333-0905.

Police resources are simply

too limited to constantl And discover how
. : y Charlotte has finally
monitor every intersection .
seen the lights.

in town. Safel.ight cam-
eras, however, monitor
intersections seven days a
week, 24 hours a day. The
certainty of receiving a
Qtation —aswell as the
ocial stigma attached to it
—isenough+toincitea
major change in behavior.
The Charlotte community
—including those who
have received SafeLight
citations — has embraced
the program. Eighty per-
centof citizens polled were

During the furst

- six-months of
the SafeLight
program,
c ' Photographs taken by SafeLight
07)6 7' I O O O O cameras indicate the ime elapsed

after the light turns red (circled
nred) and the speed of the vehicle
committing the violation

(circled in yellow).

. - cutations
.  weremailed.
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CHARLOTTE.

SafeLight is a program of the
Charlotte Department of Transportation

Safelighe

safe streets
safe neighborhoods

222 South Church Street
Charlotte, NC 28202
704-333-0905

www.ci.charlotte.nc.us/citransportation/programs/safelight.html
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NORTH CAROLINA GENERAL ASSEMBLY
SENATE

JUDICIARY I COMMITTEE REPORT
Sen. Roy A. Cooper, III, Chair

Monday, April 12, 1999

SEN. COOPER,
submits the following with recommendations as to passage:

UNFAVORABLE AS TO BILL, BUT FAVORABLE AS TO C.S. BILL

S.B. 563 Charlotte School Zone Speed Cameras
Draft Number: PCS 1671
Sequential Referral: None

Recommended Referral: None
Long Title Amended: No

Committee Clerk Comment: Will have Sen. Cooper sign

TOTAL REPORTED: 1
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SENATE BILL 746

Short Title: Structured Settlement Protection Act. (Public)

Sponsors: Senators Cooper; Ballance, Foxx, Kinnaird, Martin of Guilford, Miller,
Rand, Reeves, and Soles.

Referred to: Judiciary L.

April 5, 1999

A BILL TO BE ENTITLED
AN ACT TO CREATE THE NORTH CAROLINA STRUCTURED SETTLEMENT
PROTECTION ACT.

The General Assembly of North Carolina enacts:

Section 1. Chapter 1 of the General Statutes is amended by adding a
new Article to read:

"ARTICLE 44B.
"Structured Settlement Protection Act.

"§ 1-543.10. Title.

This Article may be cited as the North Carolina Structured Settlement Protection
Act.
"§ 1-543.11. Structured settlement payment rights.

No direct or indirect transfer of structured settlement payment rights shall be
effective, and no structured settlement obligor or annuity issuer shall be required to
make any pavment directly or indirectly to any transferee of structured settlement
payment rights unless the transfer has been authorized in _advance in a final order of
a court of competent jurisdiction or a responsible administrative authority based on
express findings by such court or responsible administrative authority that:

(1) The transfer complies with the requirements of this Article and
will not contravene other applicable law;

(2) Not less than 10 days prior to the date on which the payee first
incurred any obligation with respect to the transfer, the transferee
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Lk

has provided to the payee a disclosure statement in bold type, no
smaller than 14 point setting forth:

The amounts and due dates of the structured settlement
payments to be transferred:

The aggregate amount of such payments;

The discounted present value of such payments, together
with the discount rate used in determining such discounted
present value;

The gross amount payable to the payee in exchange for such
payments;

An_itemized listing of all brokers’ commissions, service
charges, application fees, processing fees, closing costs, filing
fees, administrative fees, legal fees, notary fees and other
commissions, fees, costs, expenses and charges payable by
the payee or deductible from the gross amount otherwise
payable to the payee:

The net amount payable to the pavee after deduction of all
commissions. fees, costs, expenses and charges described in
sub-subdivision e. of this paragraph;

g The quotient (expressed as a percentage) obtained b
dividing the net payment amount by the discounted present
value of the payments; and

The amount of any penalty and the aggregate amount of any
liquidated damages (inclusive of penalties) payable by the
payee in the event of any breach of the transfer agreement
by the payee:;

The transferee has established that the transfer is necessary to
enable the payee, the payee’s dependents, or both, to avoid
imminent financial hardship. and the transfer should not be
expected to subject the payee, the payee’s dependents. or both, to
undue financial hardship in the future: provided, however, that if,
at the time the payee and the transferee entered into the transfer
agreement, a federal hardship standard was in effect. then, in lieu
of the foregoing finding, the court or responsible administrative
authority must make an express finding that the transfer qualifies
under such federal hardship standard;

The payee has received independent professional advice regarding

the legal, tax, and financial implications of the transfer;
If the transfer would contravene the terms of the structured

settlement:

a. The transfer has been expressly approved in writing by:

1. Each interested party; provided, however, that if. at
the time the payee and the transferee entered into the

transfer agreement, a favorable tax determination was

it

=

&
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(1)

in effect, then the approval of the annuity issuer and
the structured settlement obligor shall not be
required if all other interested parties approve the
transfer and waive any and all rights to require that

the transferred payments be made to the payee in
accordance with the terms of the structured

settlement; and

Any court or government authority, other than the
court or responsible administrative authority from

which authorization of the transfer is sought under
this act. which previously approved the structured

settlement; and
Signed originals of all approvals required under sub-
subdivision _a. of this subdivision have been filed with the
court or responsible administrative authority from which
authorization of the transfer is sought under this act, and
originals or copies have been furnished to all interested
parties; and
The transferee has given written notice of the transferee’s name,
address, and taxpayer identification number to the annuity issuer
and the structured settlement obligor and has filed a copy of such
notice with the court or responsible administrative authority; and
The discount rate used in determining discounted present value of
the structured settlement payment rights does not exceed eighteen
percent (18%). '

[

I=

"§ 1-543.12. Definitions.
For purposes of this Article:

(1)

2)

Senate Bill 746

(4

Annuity issuer’ means an insurer that has issued an insurance
contract used to fund periodic payments under a structured

settlement;

‘Applicable law’ means:
The federal laws of the United States;

The laws of this State, including principles of equity applied
in the courts of this State; and

The laws of any other jurisdiction:
1. Which _is the domicile of the payee or any other
interested party;

2. Under whose laws a structured settlement agreement
was approved by a court or responsible administrative
authority; or

In whose courts a settled claim was pending when the
parties _entered into a  structured  settlement

agreement,

(S ¢

g
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‘Dependents’ include a payee’s spouse and minor children and all
other family members and other persons for whom the payee is
legally obligated to provide support, including alimony;
‘Discounted present value’ means the fair present value of future
payments. as determined by discounting such payments to the
present utilizing the tables adopted in Article 5 of Chapter 8 of the
General Statutes;

‘Favorable tax determination’ means, with respect to a proposed
transfer of structured settlement payment rights, any of the
following authorities that definitely establishes that the federal
income tax treatment of the structured settlement for the parties to
the structured settlement agreement and any qualified assignment

agreement, other than the payee. will not be affected by such
transfer:

a. A_provision of the Internal Revenue Code, United States
Code Title 26, as amended from time to time, or a United

States Treasury regulation adopted pursuant thereto:;

b. A revenue ruling or revenue procedure issued by the
Internal Revenue Service: or

A private letter ruling by the Internal Revenue Service with

respect to such transfer; or
d. A _decision of the United States Supreme Court or a
decision of a lower federal court in which the Internal
Revenue Service has acquiesced;
‘Federal hardship standard’ means a federal standard applicable to
transfers of structured settlement payment rights based on findings
of a court or responsible administrative authority regarding the
payees’ needs, as contained in the Internal Revenue Code, United
States Code Title 26, as amended from time to time, or in a United

States Treasury regulation adopted pursuant thereto;

‘Independent professional advice’ means advice of an attorney,

certified public accountant, actuary. or other licensed or registered

professional or financial adviser:

a. Who is engaged by a payee to render advice concerning the
legal, tax, and financial implications of a transfer of
structured settlement payment rights;

b. Who is not in any manner affiliated with or compensated by
the transferee of such transfer; and

C. Whose compensation for rendering such advice is not
affected by whether a transfer occurs or does not occur;

{Interested _parties’ means, with respect to any structured

settlement, the payee, any beneficiary designated under the annuity
contract to receive payvments following the pavee’s death thc

annuity issuer, the structured settlement obligor, and any other

o

Senate Bill 746
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(11)

(2)

(13)

party that has continuing rights or obligations under such
structured settlement:

‘Payee’ means an individual who is receiving tax-free damage
payments under a structured settlement and proposes to make a
transfer of payment rights thereunder;

‘Qualified assignment agreement’ means an agreement providing

for a qualified assignment within the meaning of section 130 of the
Internal Revenue Code, United States Code Title 26. as amended

from time to time;

‘Responsible administrative authority’ means, with respect to a
structured settlement, any government authority vested by law with
exclusive jurisdiction over the settled claim resolved by such
structured settlement;

‘Settled claim’ means the original tort claim or workers’

compensation claim resolved by a structured settlement;
‘Structured settlement’ means an__arrangement for periodic

(14)

(15)

(16)

17

Senate Bill 746

payment of damages for personal injuries established by settlement
or judgment in resolution of a tort claim or for periodic payments
in settlement of a workers’ compensation claim;

‘Structured settlement agreement’ means the agreement, judgment,
stipulation, or_ release embodying the terms of a structured
settlement, including the rights of the payee to receive periodic
payments;

‘Structured _settlement obligor’ means, with respect to any

structured settlement, the party that has the continuing periodic

payment obligation to the payee under a structured settlement

agreement or a qualified assignment agreement;

‘Structured settlement payment rights’ means rights to receive

periodic _payments (including lump-sum payments) under a

structured settlement, whether from the settlement obligor or the

annuity issuer, where:

The payee is domiciled in this State;

The structured settlement agreement was approved by a

court or responsible administrative authority in this State; or

The settled claim was pending before the courts of this State

when the parties entered into the structured settlement
agreement;

‘Transfer’ means any sale, assignment. pledge, hypothecation, or

other form of alienation or encumbrance made by a payee for
consideration;

‘Terms of the structured settlement’ include, with respect to_any
structured settlement, the terms of the structured settlement

agreement, the annuity contract, any qualified assignment
agreement, and any order or approval of any court or responsible

(S

g

Page 5
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administrative authority or other government authority authorizing
or approving such structured settlement; and
(19) ‘Transfer agreement’ means the agreement providing for transfer of
structured settlement payment rights from a payee to a transferee,
"§ 1-543.13. Jurisdiction.

(a) Where the structured settlement agreement was entered into after
commencement of litigation or administrative proceedings in this State, the court or
administrative agency where the action was pending shall have exclusive jurisdiction
over any application for authorization under this Article of a transfer of structured
settlement payment rights.

(b) Where the structured settlement agreement was entered into prior to the
commencement of litigation or administrative proceedings, or after the
commencement of litigation outside this State, the Superior Court Division of the
General Court of Justice shall have nonexclusive original jurisdiction over any
application for authorization under this Article of a transfer of structured settlement
payment rights.

"§ 1-543.14. Procedure for approval of transfers.

(a) Where the structured settlement agreement was entered intg after the
commencement of litigation or administrative proceedings in _this State, the
application for authorization of a transfer of structured settlement rights shall be filed
with the court or administrative agency where the settled claim was pending as a

motion in the cause.
b) Where the structured settlement agreement was entered into prior to the

commencement of litigation or administrative proceedings, or after the
commencement of litigation or administrative proceedings outside this State, the
application for authorization of a transfer of structured settlement payment rights
shall be filed in the superior court with proper venue pursuant to Article 7 of this
Chapter. The nature of the action shall be a special proceeding governed by the
provisions of Article 33 of this Chapter.

¢) Not less than 30 days prior to the scheduled hearing on_any_application for
authorization of a transfer of structured settlement payment rights under this Article,
the transferee shall file with the proper court or responsible administrative authority
and serve on any other government authority which previously approved the
structured settlement, on all interested parties, and on the Attorney General, a notice
of the proposed transfer and the application for its authorization, including in such

notice:

A copy of the transferee’s application;

A copy of the transfer agreement;

A _copy of the disclosure statement required under G.S. 1-
S543.11(a);

Notification that any interested party is entitled to support, oppose,

or otherwise respond to_the transferee’s application, either in
person or by counsel, by submitting written comments to the court

BRE

=
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or_responsible administrative authority or by participating in the
hearing; and

(5) Notification of the time and place of the hearing and notification
of the manner in which and the time by which written responses to
the application must be filed in order to be considered by the court
or responsible administrative authority.

(d) The Attorney General shall have standing to raise. appear, and be heard on
any matter relating to an application for authorization of a transfer of structured
settlement payment rights under this Article.

"§ 1-543.15. No waiver; penalties.

(a) The provisions of this Article may not be waived.

(b)__Any pavee who has transferred structured settlement payment rights to a
transferee without knowledge of the requirements set out in this Article may bring an

action against the transferee to recover actual monetary loss or for damages up to five
thousand dollars ($5.000) for the violation by the transferee, or bring actions for both.

The pavyee is entitled to attorneys’ fees and costs incurred to enfore this Article. In
addition, the pavee shall be entitled to reinstatement of all structured settlement
pavment rights lost as a result of violation of this Article by any transferee.

(c) No payee who proposes to make a transfer of structured settlement payment
rights shall incur any penalty, forfeit any application fee or other payment, or
otherwise incur any liability to the proposed transferee based on any failure of such
transfer to satisfy the conditions of this Article.

"§ 1-543.16. Construction,

Nothing contained in this Article shall be construed to authorize any transfer of
structured settlement payment rights in contravention of applicable law or to give
effect to any transfer of structured settlement payment rights that is invalid under
applicable law."

Section 2. Article 33 of Chapter 1 of the General Statutes is amended by
adding a new section to read as follows:
"§ 1-394.1. Special proceedings to determine authority to transfer structured

settlement payment rights.

When a special proceeding is commenced to obtain authorization for the transfer
of structured settlement payment rights pursuant to Article 44B of this Chapter, the

provisions of this Article apply except that the interested parties shall have 30 days to
appear and answer the petition, and all hearings on such petitions must be conducted
before a superior court judge and all final orders on such petitions must be entered

by a superior court judge."
Section 3. This act shall apply to any transfer of structured settlement

payment rights under a transfer agreement entered into on or after October 1, 1999,
but nothing contained in this act shall imply that any transfer under a transfer
agreement reached prior to such date is effective.

Senate Bill 746 Page 7
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PROPOSED COMMITTEE SUBSTITUTE
SENATE BILL 746
THIS IS A DRAFT 7-APR-99 23:36:37
ATTENTION: LINE NUMBERS MAY CHANGE AFTER ADOPTION

Short Title: Structured Settlement Protection Act. (Public)

Sponsors:

Referred to:

April 5, 1999

A BILL TO BE ENTITLED
AN ACT TO CREATE THE NORTH CAROLINA STRUCTURED SETTLEMENT
PROTECTION ACT.

The General Assembly of North Carolina enacts:

Section 1. Chapter 1 of the General Statutes is amended
by adding a new Article to read:

"ARTICLE 44B.
"Structured Settlement Protection Act.

"§ 1-543.10. Title.

This Article may be cited as the North Carolina Structured
Settlement Protection Act.

"§ 1-543.11. Structured settlement payment rights.

No direct or indirect transfer of structured settlement payment
rights shall be effective, and no structured settlement obligor
or annuity issuer shall be required to make any payment directly
or indirectly to any transferee of structured settlement payment
rights unless the transfer has been authorized in advance in a
final order of a court of competent jurisdiction or a responsible
administrative authority based on express findings by such court
or responsible administrative authority that:
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(1)

The transfer complies with the requirements of th*

(2)

Article and will not contravene other applicable

law;
Not less than 10 days prior to the date on which

(3)

the payee first incurred any obligation with
respect to the transfer, the transferee has
provided to the payee a disclosure statement in
bold type, no smaller than 14 point setting forth:
a. The amounts and due dates of the structured
settlement payments to be transferred;

The aggregate amount of such payments;

The discounted present value of such payments;
The gross amount payable to the payee in
exchange for such payments;

An itemized listing of all brokers’
commissions, service charges, application
fees, processing fees, closing costs, filing
fees, administrative fees, legal fees, notary
fees and other commissions, fees, costs,
expenses and charges payable by the payee or
deductible from the gross amount otherwise‘

>

|®

payable to the payee;

The net amount payable to the payee after

deduction of all commissions, fees, costs,

expenses and charges described in sub-
subdivision e. of this paragraph;

g. The guotient (expressed as a percentage)
obtained by dividing the net payment amount by
the discounted present value of the payments;
and

h. The amount of any penalty and the aggregate
amount of any liquidated damages (inclusive of
penalties) payable by the payee in the event
of any breach of the transfer agreement by the

pavee;

The transferee has established that the transfer is

Fh

necessary to enable the payee, the payee’s
dependents, or both, to avoid imminent financial
hardship, and the transfer should not be expected
to subject the payee, the payee’s dependents, or
both, to undue financial hardship in the future;
provided, however, that if, at the time the payee
and the transferee entered into the transfer
agreement, a federal hardship standard was in.~

S746-CSRU-001
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(4)

effect, then, in lieu of the foregoing finding, the
court or responsible administrative authority must
make an express finding that the transfer qualifies
under such federal hardship standard;

The payee has received independent professional

(3)

advice regarding the legal, tax, and financial
implications of the transfer;
If the transfer would contravene the terms of the

(6)

structured settlement:
a. The transfer has been expressly approved in
writing by:

1. Each interested party; provided, however,
that if, at the time the payee and the
transferee entered into the transfer
agreement, a favorable tax determination
was in effect, then the approval of the
annuity issuer and the structured
settlement obligor shall not be required
if all other interested parties approve
the transfer and waive any and all rights
to require that the transferred payments
be made to the payee in accordance with
the terms of the structured settlement;

and
2. Any court or government authority, other
than the court or responsible

administrative authority from which
authorization of the transfer is sought
under this act, which previously approved
the structured settlement; and
b. Signed originals of all approvals required
under sub-subdivision a. of this subdivision
have been filed with the court or responsible
administrative authority from which
authorization of the transfer is sought under
this act, and originals or copies have been
furnished to all interested parties; and
The transferee has given written notice of the

S746-CSRU-001

transferee’s name, address, and taxpayer
identification number to the annuity issuer and the
structured settlement obligor and has filed a copy
of such notice with the court or responsible
administrative authority; and

Page 3
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(7) The discount rate used in determining discounted‘

1

2 present value of the structured 