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North Carolina =2ral Assembly Date
. Pending Senat mmittee on Time
* e Judiciary I Page
2005-2006 Biennium Leg. Day:
Bill Introducer Short Title Date Latest Action
~H 20 Holliman HEALTH INSURANCE CREDIT/MINIMUM *S 07-13-2006 Re-ref Com On Judiciary I
WAGE. :
H 629 Adams OPTION TO FREEZE CREDIT REPORT. *S  05-31-2005 Ref To Com On Judiciary I
H 725 Ross REAL ESTATE RESALE DEALERS.-AB *S 06-06-2005 Ref To Com On Judiciary I
H 826 Gibson, III ANSONVILLE WEEDED LOT ORDINANCE. S 07-07-2006 Re-ref Com On Judiciary I
H1101 Allred PROMPT RELEASE OF ELECTION S 06-06-2005 Ref To Com On Judiciary I
RESULTS. ’
H1146 Michaux, Jr. FORECLOSURE REFORM. *S 06-06-2005 Ref To Com On. Judiciary I
H1415 Sutton REPORT DENIAL OF SOME PISTOL *S 08-24-2005 Ref to Judiciary I.  If fav,
PERMITS. ' re-ref to Appropriations/Base
Budget
H1844 Hackney EXECUTIVE BRANCH ETHICS ACT - 1. *S 06-06-2006 Re-ref Com On Judiciary I
H1871 Goforth SEX OFFENDER/OUT OF STATE *S 07-07-2006 Ref To Com On Judiciary I
REGISTRY/DMV CHECK.
H2035 Stiller OAH HEARING FACILITIES. *S (07-19-2006 Ref To Com On Judiciary I
H2043 Ross 2006 TECHNICAL CORRECTIONS ACT. *S 07-19-2006 Re-ref Com On Judiciary T
H2076 Dickson JUVENILE CODE CHANGES. S 07-11-2006 Ref To Com On Judiciary I
H2881 Folwell IDENTITY THEFT. *S 07-27-2006 Ref To Com On Judiciary I
S 6 Albertson BAN VIDEO POKER/ALL BUT S 01-27-2005 Ref To Com On Judiciary I
RESERVATIONS.
S 18 Brock PRESIDENTIAL PRIMARY IN FEBRUARY. S 02-01-2005 Ref To Com On Judiciary I
S 19 Brock ANNEXATION REFERENDUM. S 02-01-2005 Ref To Com On Judiciary I
S 35 Hoyle MODIFY RED LIGHT CAMERA S 02-02-2005 Ref To Com On Judiciary I
AUTHORIZATION.
S 61 Thomas FELONY DEATH BY VEHICLE/SEX *S 05-09-2006 Ref to Judiciary I. If fav,
OFFENDER AMEND. re-ref to Appropriations/Base
Budget
S 125 Garrou AMEND SEX OFFENDER REGISTRATION. S 02-14-2005 Ref To Com On Judiciary I
$ S 130= Clodfelter CURRITUCK PROPERTY CONVEYANCE. *S 03-29-2005 Ref To Com On Judiciary I
S 157= Jenkins INTEREST ON HIGHWAY CONDEMNATION S 02-16-2005 Ref To Com On Judiciary I
AWARDS.
S 160 Berger LIMIT OVER-THE-COUNTER DRUG S 02-16-2005 Ref To Com On Judiciary I
’ PURCHASES.
S 200 Webster FETAL MURDER. S 02-24-2005 Ref To Com On Judiciary I
S 224= Allran RECASTING LOST VOTES. S 02-28-2005 Ref To Com On Judiciary I
S 225 Kinnaird ANY-PRECINCT VOTING PILOT. S 02-28-2005 Ref To Com On Judiciary I
S 227 Kinnaird PUBLIC EMPLOYEE POLL WORKERS. S 02-28-2005 Ref To Com On Judiciary I
S 302 Jenkins TRANSIT DRUG TESTING. S 03-02-2005 Ref To Com On Judiciary I
S 307 Shaw FAYETTEVILLE ANNEXATION S 03-02-2005 Ref To Com On Judiciary I
: REFERENDUM.
S 355= Jenkins FEDERAL JURISDICTION. S 03-03-2005 Ref To Com On Judiciary I
S 389= Snow, Jr. LIMIT LIABILITY FOR AGRITOURISM S 03-07-2005 Ref To Com On Judiciary I

TxT
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indicates the bill is

an appropriations bill.
A bold line indicates the bill is an appropriations bill.

indicates that the text of the original bill was changed by some action.
indicates that the original bill is identical to another bill.
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North Carolina Cgaeral Assembly Date
’ Pending Senat mmittee on Time
¢ g Judiciary I Page
2005-2006 Biennium Leg. Day:
Bill Introducer Short Title Date Latest Action
ACTIVITIES. '
S 395 Hoyle GRANDPARENTS VISITATION/LOUISE'S S 03-07-2005 Ref To Com On Judiciary I
LAW.
S 397= Stevens PERSONAL WATERCRAFT CHANGES. S 03-07-2005 Ref To Com On Judiciary I
S 419 Berger INCREASED SECURITY FOR DRIVERS S 03-07-2005 Ref To Com On Judiciary I
LICENSES.
S 524 Clodfelter CLARIFY JURISDICTION. S 03-15-2005 Ref To Com On Judiciary I
S 526 Clodfelter DETER JUVENILE AUTO LARCENY. S 03-15-2005 Ref To Com On Judiciary I
S 539 Clodfelter PUBLIC CAMPAIGN FUND AMENDMENTS. S 03-15-2005 Ref To Com On Judiciary I
S 558 Kinnaird OVERSEAS RUNOFF ABSENTEE BALLOTS. S 03-15-2005 Ref To Com On Judiciary I
S 564 Boseman DRUG TREATMENT CT/DART REFERRAL. S 03-16-2005 Ref To Com On Judiciary I
S 575 Clodfelter BUSINESS COURT CASES/FEE. S 03-16-2005 Ref to Judiciary I. If fav,
re~-ref to Finance
S 610= Jenkins HOV LANE PENALTIES.-AB S 03-16-2005 Ref to Judiciary I. If fav,
: re-ref to Finance
S 693 Rand JURORS MAY NOT PROFIT FROM S 03-21-2005 Ref To Com On Judiciary I
SERVICE. ,
S 726 Berger PARK CONDEMNATION. S 03-22-2005 Ref To Com On Judiciary I
S 738 Rand DWI SENTENCING ENFORCEMENT. S 03-22-2005 Ref To Com On Judiciary I
S 742 Rand LT. GOV./SEC. OF STATE S 03-22-2005 Ref To Com On Judiciary I
CONFORMING CHANGES.
S 745 Rand AMEND INVESTIGATIVE GRAND JURY S 03-22-2005 Ref To Com On Judiciary I
AUTHORITY.
S 746 Rand TAKE DNA SAMPLE ON ARREST FOR S 03-22-2005 Ref To Com On Judiciary I
CERTAIN CRIMES.
S 783 Forrester REPORT HACKER/FRAUDULENT ACCESS S 05-03-2005 Re-ref Com On Judiciary I
TO ID DATA.
S 784 Forrester FIRST AMENDMENT RIGHTS. S 03-23-2005 Ref To Com On Judiciary I
S 791 Berger HEALTH CARE PROVIDER S 03-23-2005 Ref To Com On Judiciary I
SOLICITATION.
S 792 Berger CLARIFY PUBLIC RECORDS LAWS. S 03-23-2005 Ref To Com On Judiciary I
S 793= Berger GOVERNMENT AGENCIES LIMIT S 03-23-2005 Ref To Com On Judiciary I
RELEASE OF SSNS.
S 812 Clodfelter MOTIONS TO COMPEL S 03-23-2005 Ref To Com On Judiciary I
DEPOSITIONS/EVIDENCE.
S 853 Clodfelter DEATH BY DISTRIBUTION OF DRUGS. S 03-23-2005 Ref To Com On Judiciary I
S 904= Weinstein SMALL INSTALLMENT CONSUMER LOANS S 03-23-2005 Ref To Com On Judiciary I
- 1. .
S 913 Clodfelter RECOVERY FEE/ABANDONED S 03-24-2005 Ref to Judiciary 1I. If fav,
MANUFACTURED HOMES. re-ref to Finance. If fav,
re-ref to Appropriations/Base
Budget
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indicates the bill is an appropriations bill.

A bold line indicates the bill is an appropriations bill.

indicates that the text of the original bill was changed by some action.
indicates that the original bill is identical to another bill.
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North Carolina Gggmeral Assembly
Pending Senat
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Leg.

PENALTY/SUBPOENA.

'$' indicates the bill is an appropriations bill.

A bold line indicates the bill is an appropriations bill.

'*' indicates that the text of the original bill was changed by some action.
indicates that the original bill is identical to another bill.

Judiciary I
2005-2006 Biennium
Bill Introducer Short Title Date Latest Action
* S 917 Clodfelter PERSONAL REPRESENTATIVE/SELLING S 03-24-2005 Ref To Com On Judiciary I
REAL PROPERTY.
S 918 Hoyle SPORTSMAN'S BILL OF RIGHTS. S 03-24-2005 Ref To Com On Judiciary I
S 921= Jacumin CONSUMER CREDIT PROTECTION ACT. S 05-04-2005 Re-ref Com On Judiciary T
S 926 Clodfelter ELECTION ADMIN. AMENDMENTS. S 03-24-2005 Ref To Com On Judiciary I
S 928 Clodfelter JURY EXHIBITS/CRIMINAL TRIALS. S 03-24-2005 Ref To Com On Judiciary I
S 935 Garrou NO SS# ON HEALTH ID CARDS. S 03-24-2005 Ref To Com On Judiciary I
S 953 Lucas REPEAL FELONY MURDER RULE. S 03-24-2005 Ref To Com On Judiciary I
$ S 954= Lucas SAME DAY REG. AT ONE-STOP SITES. S 03-24-2005 Ref To Com Oanudiciary I
S 976= Webster TAXPAYER AND CITIZEN PROTECTION S 03-24-2005 Ref To Com On Judiciary I
ACT.
. 81016 Lucas EXTEND AGE CUTOFF/CHILD SUPPORT. S 03-24-2005 Ref To Com On Judiciary I
$ S51042= Clodfelter VOTER-OWNED ELECTIONS. S 03-24-2005 Ref To Com On Judiciary I
S1044 Clodfelter UNDERTAKING TO STAY MONEY S 03-24-2005 Ref To Com On Judiciary I
JUDGMENT . v
S51045= Clodfelter ESTABLISH NC INNOCENCE INQUIRY S 03-24-2005 Ref To Com On Judiciary I
COMMISSION.
S1066 Rand CLARIFY SEX OFFENDER REGISTRY. S 03-24-2005 Ref To Com On Judiciary I
51069 Rand DWI TASK FORCE RECOMMENDATIONS. S 03-24-2005 Ref To Com On Judiciary I
S1070 Rand BALANCE FAIR *S 05-04-2005 Re-ref Com On Judiciary I
SENTENCING/STRUCTURED SENTENCING.
S1098 Boseman NO THIRD PARTY RELEASE OF SSN. S 03-24-2005 Ref To Com On Judiciary I
S1106 Clodfelter CAMPAIGN FINANCE AMENDMENTS. S 03-24-2005 Ref To Com On Judiciary I
S1135 Brock NOTARIZED CONSENT FOR MINOR'S S 03-24-2005 Ref To Com On Judiciary I
ABORTION.
S1137 Brock SPORT SHOOTING RANGE PROTECTION. S 03-24-2005 Ref To Com On Judiciary I
S1383= Jenkins DOT CONTRACT PROVISION CHANGES. S 05-16-2006 Ref To Com On Judiciary I
S1484 Nesbitt, Jr. OAH HEARING FACILITIES. S 05-18-2006 Ref To Com On Judiciary I
51596 Albertson COMMUNITY CONSERVATION S 06-08-2006 Re-ref Com On Judiciary I
ASSISTANCE PROGRAM. '
$ S1694 Rand STATE GOVERNMENT ETHICS ACT. S 05-30-2006 Re-ref Com On Judiciary I
$1948 Kinnaird REFORM LOBBYING LAWS. S 05-25-2006 Ref To Com On Judiciary I
$ S1976 Presnell REFORM GOVERNMENTAL ETHICS. S 05-26-2006 Ref to Judiciary I. If fav,
re-ref to Appropriations/Base
Budget
$ 81990 Soles, Jr. DIVIDE SUPERIOR COURT DISTRICT S 06-21-2006 Re-ref Com On Judiciary I
13.
$ S2033 Rand MEDICAID FRAUD/PRIVATE CIVIL S 05-26-2006 Ref to Judiciary I. If fav,
ACTIONS. re-ref to Appropriations/Base
Budget
S2040 Rand MEDICAID FRAUD/INCR. S 05-26-2006 Ref To Com On Judiciary I
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Principal Clerk
Reading Clerk

SENATE
NOTICE OF COMMITTEE MEETING
AND
BILL SPONSOR NOTICE

The Senate Committee on Judiciary I will meet at the following time:
DAY DATE TIME ROOM

Thursday June 1, 2006 10:00 AM 1027 LB

The following will be considered:

BILL NO. SHORT TITLE SPONSOR

HB 1415  Report Denial of Some Pistol Permits. Representative Jeffus
- Representative Sutton

SB 1204 Jessica's Law/Strengthen Sex Offender Senator Allran

Laws.
SB 1211 Blaire Thompson Drug Dealer Liability =~ Senator Boseman
Act. ‘
SB 1383 DOT Contract Provision Changes. Senator Jenkins
SB 1484 OAH Hearing Facilities. Senator Nesbitt, Jr.

T
SB 1485 Occupational Licensing Board Reports. Senator Nesbitt, Jr. \f sled OV

Senator Daniel G. Clodfelter, Chair

g
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June 1, 2006

Judiciary I Committee

Minutes

Senator Dan Clodfelter, Chair called the meeting to order at 10:08 a.m. with
seventeen members present. Pages for the day were; Blair Belk, Kayloni
Witherspoon and Jason Jones from Charlotte, NC, Scott Leath from Fuquay-
Varina, NC, and Mark Niegelsky from Greensboro, NC.

Senator Clodfelter introduced the following bills:

HB-1415 He stated that this bill would be displaced for further study, and
rescheduled for a future meeting.

SB-1484 (OAH Hearing Facilities) Committee Substitute was introduced. No action
was taken on the bill.

SB-1485 (Occupational Licensing Board Reports) was introduced by Senator
Clodfelter. Bill sponsor, Senator Martin Nesbitt explained that the bill would
require each occupational licensing board to file an annual report and annual
financial report with the Joint Legislative Administrative Procedure Oversight
Commiittee, in addition to the Secretary of State and Attorney General. Senator’s
Tony Rand, Jeanne Lucas, and Charlie Albertson had questions. The questions
were answered by staff attorney, Hal Pell, and Senator Nesbitt. Senator Richard
Stevens moved for a Favorable Report. All members voted yes. Motion carried.

SB-1204 (Jessica’s Law/Strengthen Sex Offender Laws) Committee Substitute was
introduced by Senator Clodfelter. He stated that the bill would not be voted on at
this time, but there would be discussion about the bill. Bill sponsor, Senator Austin
Allran explained changes to the bill. Senator David Hoyle moved for adoption of
the Committee Substitute. All members voted yes. Motion carried. Senator Allran
stated that there would be amendments made to the bill at a future meeting.
Senator’s RC Soles, Charlie Albertson, Phillip Berger, David Hoyle, Jerry Tillman
and Jeanne Lucas had questions. The questions were answered by staff attorney
Hal Pell and Senator Allran, and Ms. Mildred Spears, NC Department of
Corrections. No action taken. Bill displaced, to be heard at a later date.

SB-1211 (Blaire Thompson Drug Dealer Liability Act) was introduced by Senator
Clodfelter for discussion only. Bill sponsor, Senator Julia Boseman explained the
bill. She named several people who had died from drug use, including Blair
Thompson, a teacher from Wilmington, NC who died from drug overdose. Blair’s
parents, Keith and Rachel Thompson from Wilmington. NC was introduced by
Senator Boseman. Mr. Thompson spoke to the committee in detail about the




terrible experiences his daughter and her family endured during the time prior to
her death eight month ago, and the extreme dangers of drug use. He expressed the
very urgent need for legislation, to make stronger laws regarding drug dealers. He
urged the committee to pass this bill. Senator Clodfelter urged the committee to
study the bill carefully, stating that it would be displaced at this time, and heard at a
future meeting.

Senator Clodfelter stated that HB-1048 (Governor’s DWI Task Force
Recommendations) will be on the agenda next week.

Wanda Joyner, Cﬁﬁétee Assistant

The meeting adjourned at 10:49 a.m.



NORTH CAROLINA GENERAL ASSEMBLY
SENATE

JUDICIARY I COMMITTEE REPORT
Senator Daniel G. Clodfelter, Chair

Thursday, June 01, 2006

Senator CLODFELTER,
submits the following with recommendations as to passage:

FAVORABLE

S.B. 1485 Occupational Licensing Board Reports.
Sequential Referral: None
Recommended Referral: None

TOTAL REPORTED:

Committee Clerk Comments:



[N T NG T NG TR NG Y N TR N J Sy GOy U G UG UGS UG VA
W A WK — OO0~ WUV bW — O WO

[\
(@)

GENERAL ASSEMBLY OF NORTH CAROLINA

SESSION 2005
S 1
SENATE BILL 1484*
Short Title: OAH Hearing Facilities. (Public)

Sponsors:  Senators Nesbitt, Hartsell, Webster; Bland, Dorsett, Kerr, Purcell, Snow,
and Stevens.

Referred to: Judiciary 1.

O~ ON W B N —

May 18, 2006

A BILL TO BE ENTITLED
AN ACT TO AUTHORIZE SENIOR RESIDENT SUPERIOR COURT JUDGES TO
PROVIDE FACILITIES FOR HEARINGS CONDUCTED BY THE OFFICE OF
ADMINISTRATIVE HEARINGS.
The General Assembly of North Carolina enacts:
SECTION 1. G.S. 150B-24 reads as rewritten:
"§ 150B-24. Venue of hearing.

(a)  The hearing of a contested case shall be conducted:

(1) In the county in this State in which any person whose property or
rights are the subject matter of the hearing maintains his residence;

(2) In the county where the agency maintains its principal office if the
property or rights that are the subject matter of the hearing do not
affect any person or if the subject matter of the hearing is the property
or rights of residents of more than one county; or

(3) In any county determined by the administrative law judge in his
discretion to promote the ends of justice or better serve the
convenience of witnesses.

(b)  Any person whose property or rights are the subject matter of the hearing
waives his objection to venue by proceeding in the hearing.

(¢) To the extent practicable, the senior resident superior court judge may
provide suitable facilities for the conduct of hearings under this Article in the county or
counties within the judge's district at the time that a hearing is scheduled therein. The
senior resident superior court judge may, to the extent the judge determines necessary
and practicable, provide or arrange for security at hearmgs upon the request of an
administrative law judge."

SECTION 2. This act becomes effective October 1, 2006.




GENERAL ASSEMBLY OF NORTH CAROLINA
SESSION 2005

SESSION LAW 2006-70
SENATE BILL 1485

AN ACT TO REQUIRE OCCUPATIONAL LICENSING BOARDS TO ANNUALLY
REPORT CERTAIN INFORMATION TO THE JOINT LEGISLATIVE
ADMINISTRATIVE  PROCEDURE  OVERSIGHT COMMITTEE, AS
RECOMMENDED BY THE JOINT LEGISLATIVE ADMINISTRATIVE
PROCEDURE OVERSIGHT COMMITTEE.

The General Assembly of North Carolina enacts:

SECTION 1. G.S. 93B-2 reads as rewritten:
"§ 93B-2. Annual reports required; contents; open to inspection.
(a)  Each occupational licensing board shaﬁ) file with the Secretary of State-and
i i 5 State, the Attorney General,
and the Joint 1 egislative Administrative Procedure Oversight Committee an annual
report containing all of the following information:

(1) The address of the board, and the names of its members and
officers:officers.

(2) The number of persons who applied to the board for

examination;examination.

The number who were refused examination;examination.

The number who took the examination;examination.

The number to whom initial licenses were issued:issued.

The number who applied for license by reciprocity or eemity;comity.
The number who were granted licenses by reciprocity or
comibty;comity. '
The number of licenses suspended or reveked:andrevoked.

The number of licenses terminated for any reason other than failure to
pay the required renewal fee.

(10) The substance of any anticipated request by the occupational licensing
board to the General Assembly to amend statutes related to the
occupational licensing board.

(11) The substance of any anticipated change in rules adopted by the
occupational licensing board or the substance of any anticipated
adoption of new rules by the occupational licensing board.

(b)  Each occupational licensing board shall file with the Secretary of State, the
Attorney General, and the Joint Legislative Administrative Procedure Oversight
Commiftee a financial report that includes the source and amount of all funds credited to
the occupational licensing board and the purpose and amount of all funds disbursed by
the occupational licensing board during the previous 12-month period.

(c)  The reports required by this section shall be open to public inspection.”

3
4
5
6
7
8
9
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’ ' SECTION 2. This act becomes effective July 1, 2006. The first reports
required by G.S. 93B-2, as amended by Section 1 of this act, are due no later than July

1, 2007.
In the General Assembly read three times and ratified this the 30" day of
June, 2006.

s/ Beverly E. Perdue
President of the Senate

s/ Richard T. Morgan
Speaker Pro Tempore of the House of Representatives

s/ Michael F. Easley
Governor

Approved 2:56 p.m. this 10" day of July, 2006

o
-

Page 2 Session Law 2006-70 SL2006-0070



T } SENATE BILL 1485:
#s* QOccupational Licensing Board Reports

BILL ANALYSIS

Committee: Senate Judiciary | Date: "~ June 1, 2006
Introduced by: Sen. Nesbitt Summary by: O. Walker Reagan
Version: First Edition A " *Committee Co-Counsel

SUMMARY: Senate Bill 1485 would require each occupational licensing board to file an annual
report and annual financial report with the Joint Legislative Administrative Procedure Oversight
Committee, in addition to the Secretary of State and Attorney General. This bill is a recommendation
of the Joint Legislative Administrative Procedure Oversight Committee.

CURRENT LAW: Under current G.S. 93B-2, each occupational licensing board must file an annual
report and an annual financial report with the Secretary of State and the Attorney General. The content

of the annual financial report is not defined.

BILL ANALYSIS: Senate Bill 1485 would add the Joint Legislative Administrative Procedure
Oversight Committee to the entities to which each occupational licensing board must file an annual
report and an annual financial report.

In addition, the bill would add to the information that must be contained in the annual report the
substance of any anticipated request by the occupational licensing board to the General Assembly to
amend statutes related to the occupational licensing board and the substance of any anticipated change in
rules adopted by the occupational licensing board or the substance of any anticipated adoption of new
rules by the occupational licensing board.

Also the bill would require that the annual financial report include the sources and amount of all
funds credited to the occupational licensing board and the purpose and amount of all funds disbursed by.
the occupational licensing board during the previous 12-month period.

EFFECTIVE DATE: The bill becomes effective July 1, 2006. The first reports would be due no later
than July 1, 2007.

Jeff Hudson, counsel to Joint Legislative Administrative Procedure Oversight Committee, substantially contributed to this
summary. ’

S1485el-SMRU

Legislative Services Office North Carolina General Assembly Research Division, 733-2578
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GENERAL ASSEMBLY OF NORTH CAROLINA

SESSION 2005
S 1
SENATE BILL 1485*
Short Title: Occupational Licensing Board Reports. (Public)

Sponsors:  Senators Nesbitt, Kerr, Stevens, Webster; Bland; Dorsett, Hartsell,
Purcell, and Snow.

Referred to: Judiciary I.

May 18, 2006

A BILL TO BE ENTITLED
AN ACT TO REQUIRE OCCUPATIONAL LICENSING BOARDS TO ANNUALLY

REPORT CERTAIN INFORMATION TO THE JOINT LEGISLATIVE

ADMINISTRATIVE PROCEDURE OVERSIGHT COMMITTEE, AS

RECOMMENDED BY THE JOINT LEGISLATIVE ADMINISTRATIVE

PROCEDURE OVERSIGHT COMMITTEE.

The General Assembly of North Carolina enacts:
SECTION 1. G.S. 93B-2 reads as rewritten:
"§ 93B-2. Annual reports required; contents; open to inspection.

(a)  Each occupational licensing board shall file with the Secretary of State-and
with-the-Atterney-General-an-annual-finaneial report—andState, the Attorney General,
and the Joint Legislative Administrative Procedure Oversight Committee an annual
report containing all of the following information:

(1) The address of the board, and the names of its members and
offieers;officers.

(2) The number of persons who applied to the board for
examination:examination.

(3)  The number who were refused examination;examination.

(4)  The number who took the examination;examination.

(5)  The number to whom initial licenses were issued:issued.

(6)  The number who applied for license by reciprocity or eemity;comity.

(7) The number who were granted licenses by reciprocity or
eomity;comity. ‘

(8)  The number of licenses suspended or reveked:-andrevoked.

(9)  The number of licenses terminated for any reason other than failure to
pay the required renewal fee.
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General Assembly of North Carolina Session 2005

(10) The substance of any anticipated request by the occupational licensing
board to the General Assembly to amend statutes related to the
occupational licensing board.

(11) The substance of any anticipated change in rules adopted by the
occupational licensing board or the substance of any anticipated
adoption of new rules by the occupational licensing board.

(b)  Each occupational licensing board shall file with the Secretary of State, the
Attorney General, and the Joint Legislative Administrative Procedure Oversight
Committee a financial report that includes the source and amount of all funds credited to
the occupational licensing board and the purpose and amount of all funds disbursed by
the occupational licensing board during the previous 12-month period.

(¢)  The reports required by this section shall be open to public inspection.”

SECTION 2. This act becomes effective July 1, 2006. The first reports

required by G.S. 93B-2, as amended by Section 1 of this act, are due no later than July
1,2007. . '

Page 2 ' Senate Bill 1485*-First Edition




GENERAL ASSEMBLY OF NORTH CAROLINA

SESSION 2005
S 1
SENATE BILL 1204
Short Title: Jessica's Law/Strengthen Sex Offender Laws. (Public)

" Sponsors:  Senators Allran, Atwater, Bingham, Purcell; Albertson, Apodaca, Berger
of Rockingham, Blake, Boseman, Brock, Brown, Forrester, Garrou,
Garwood, Goodall, Hartsell, Hunt, Jacumin, Jenkins, Lucas, Pittenger,
Presnell, Shaw, Smith, Snow, Stevens, Swindell, Tillman, and Weinstein.

Referred to: Judiciary I.
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May 10, 2006

A BILL TO BE ENTITLED
AN ACT TO AMEND THE SEX OFFENDER AND PUBLIC PROTECTION

REGISTRATION PROGRAMS AND TO APPROPRIATE FUNDS TO

IMPLEMENT AN ACTIVE AND PASSIVE ELECTRONIC MONITORING

SYSTEM TO ASSIST WITH THE SUPERVISION OF CERTAIN SEX

OFFENDERS PLACED ON PROBATION, PAROLE, OR POST-RELEASE

SUPERVISION, AS RECOMMENDED BY THE CHILD FATALITY TASK

FORCE.

The General Assembly of North Carolina enacts:
SECTION 1. G.S. 14-208.6A reads as rewritten:
"§ 14-208.6A. Lifetime registration requirements for criminal offenders.

It is the objective of the General Assembly to establish a 10 year registration
requirement for persons convicted of certain offenses against minors or sexually violent
offenses. It is the further objective of the General Assembly to establish a more
stringent set of registration requirements for recidivists, persons who commit
aggravated offenses, and for a subclass of highly dangerous sex offenders who are
determined by a sentencing court with the assistance of a board of experts to be sexually -
violent predators.

To accomplish this objective, there are established two registration programs: the
Sex Offender and Public Protection Registration Program and the Sexually Violent
Predator Registration Program. Any person convicted of an offense against a minor or
of a sexually violent offense as defined by this Article shall register in_person as an
offender in accordance with Part 2 of this Article. Any person who is a recidivist, who
commits an aggravated offense, or who is determined to be a sexually violent predator
shall register in person as such in accordance with Part 3 of this Article.
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General Assembly of North Carolina Session 2005

The information obtained under these programs shall be immediately shared with the
appropriate local, State, federal, and out-of-state law enforcement officials and penal
institutions. In addition, the information designated under G.S. 14-208.10(a) as public
record shall be readily available to and accessible by the public. However, the identity
of the victim is not public record and shall not be released as a public record."

SECTION 2. G.S. 14-208.6B reads as rewritten:

"§ 14-208.6B. Registration requirements for juveniles transferred to and convicted
in superior court.

A juvenile transferred to superior court pursuant to G.S. 7B-2200 who is convicted
of a sexually violent offense or an offense against a minor as defined in G.S. 14-208.6
shall register in person in accordance with this Article just as an adult convicted of the
same offense must register."

SECTION 3. G.S. 14-208.7 reads as rewritten:

"§ 14-208.7. Registration.

(a) A person who is a State resident and who has a reportable conviction shall be
required to maintain registration with the sheriff of the county where the person resides.
If the person moves to North Carolina from outside this State, the person shall register
within 10-days-48 hours of establishing residence in this State, or whenever the person
has been present in the State for 15 days, whichever comes first. If the person is a
current resident of North Carolina, the person shall register:

(1)  Within 10-days-48 hours of release from a penal institution or arrival in
a county to live outside a penal institution; or

(2) Immediately upon conviction for a reportable offense where an active
term of imprisonment was not imposed.

Registration shall be maintained for a period of at least 10 years following release from
a penal institution. If no active term of imprisonment was imposed, registration shall be
maintained for a period of at least 10 years following each conviction for a reportable
offense.

(al) A person who is a nonresident student or a nonresident worker and who has a
reportable conviction, or is required to register in the person's state of residency, is
required to maintain registration with the sheriff of the county where the person, works
or attends school. In addition to the information required under subsection (b) of this
section, the person shall also provide information regarding the person's school or place
of employment as appropriate and the person's address in his or her state of residence.

(b)  The Division shall provide each sheriff with forms for registering persons as
required by this Article. The registration form shall require:

(1) The person's full name, each alias, date of birth, sex, race, height,
weight, eye color, hair color, drivers license number, and home
address;

(2) The type of offense for which the person was convicted, the date of
conviction, and the sentence imposed;

(3) A current photograph;

(4)  The person's fingerprints;
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(5) A statement indicating whether the person is a student or expects to
enroll as a student within a year of registering. If the person is a
student or expects to enroll as a student within a year of registration,
then the registration form shall also require the name and address of
the educational institution at which the person is a student or expects
to enroll as a student; and

(6) A statement indicating whether the person is employed or expects to
be employed at an institution of higher education within a year of
registering. If the person is employed or expects to be employed at an
institution of higher education within a year of registration, then the
registration form shall also require the name and address of the
educational institution at which the person is or expects to be
employed.

The sheriff shall photograph the individual at the time of registration and take
fingerprints from the individual at the time of registration both of which will be kept as
part of the registration form. The registrant will not be required to pay any fees for the
photograph or fingerprints taken at the time of registration.

(c) When a person registers, the sheriff with whom the person registered shall
immediately send the registration information to the Division in a manner determined
by the Division. The sheriff shall retain the original reglstratlon form and other
information collected and shall compile the information that is a public record under
this Part into a county registry.

(d)  Any person required to register under this section shall report in person at the
appropriate sherlff‘s office to comply with the registration requirements séet out in this
section.”

SECTION 4. G.S. 14-208.9 reads as rewritten:
"§ 14-208.9. Change of address; change of academic status or educational
employment status.

(a) If a person required to register changes address, the person shall report in
person and provide written notice of the new address not later than the-tenth-day48
hours after the change to the sheriff of the county with whom the person had last
registered. Upon receipt of the notice, the sheriff shall 1mmed1ately forward this
information to the Division. If the person moves to another county in this State, the
Division shall inform the sheriff of the new county of the person's new residence.

(b)) Ifa person required to register meves-intends to move to another state, the
person shall report in person to the sheriff of the county of current residence at least 48
hours before the date the person intends to leave this State to establish residence in

another state or lurlsdlctlon pfewde-wmteﬁ—ﬁe&ee—ef—the—m%dfess-ﬁet—lateHh&HG

The person shall prov1de to the sherlff a
written notlﬁcatlon that includes all of the following information: the address,
municipality, county, and state of intended residence. The person shall also include a
current photograph with the information. The sheriff shall aetify-inform the person that
the person must comply with the registration requirements in the new state of residence.

" Senate Bill 1204-First Edition | Page 3
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The sheriff shall also immediately forward the change-of-address-information_included
in the notification to the Division, and the Division shall inform the appropriate state
official in the state to which the registrant moves of the person's notification and new
address.

(b1) A person who indicates his or her intent to reside in another state or
iurisdiction and later decides to remain in this State shall, within 48 hours after the date

upon which the person indicated he or she would leave this State, report in person to the
sheriff's office to which the person reported the intended change of residence, of his or
her intent to remain in this State. If the sheriff is notified by the sexual offender that he
or she intends to remain in this State, the sheriff shall promptly report this information
to the Division. '

(c) If a person required to register changes his or her academic status either by
enrolling as a student or by terminating enrollment as a student, then the person shall
shall. within 48 hours. report in person to the sheriff of the county with whom the
person registered and provide written notice of the person's new status-potlater-than-the

registered-status. The written notice shall include the name and address of the institution
of higher education at which the student is or was enrolled. Upen-receipt-of-the-notice;
theThe sheriff shall immediately forward this information to the Division.

(d)  Ifa person required to register changes his or her employment status either by
obtaining employment at an institution of higher education or by terminating
employment at an institution of higher education, then the person shah-shall, within 48
hours. report in person to the sheriff of the county with whom the person registered and
provide written notice of the person's new status not later than the-terth-day—48 hours
after the change to the sheriff of the county with whom the person registered. The
written notice shall include the name and address of the institution of higher education
at which the person is or was employed. Upen-receipt-of the-notiee-theThe sheriff shall
immediately forward this information to the Division."

SECTION 5. G.S. 14-208.9A reads as rewritten:

"§ 14-208.9A. Verification of registration information.

The information in the county registry shall be verified annually-semiannually for
each registrant as follows:

(1)  Every year on the anniversary of a person's initial registration date, and
again six months after that date, .the Division shall mail a
nonforwardable verification form to the last reported address of the
person.

(2)  The person shall return the verification form in person to the sheriff
within 30-days-48 hours after the receipt of the form.

(3)  The verification form shall be signed by the person and shall indicate
whether the person still resides at the address last reported to the
sheriff. If the person has a different address, then the person shall
indicate that fact and the new address.

(3a) The person shall include a current photograph of himself or herself
with the verification form. The photograph must be easy to view and
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must provide a true and accurate likeness of the offender. If, in the
sheriff's discretion, the photograph does not satisfy that criteria, then
the sheriff may take a photograph of the offender to include with the
verification form. '

(4)  Ifthe person fails to return the verification form in person to the sheriff
within +0-days48 hours after receipt of the form, the person is subject
to the penalties provided in G.S. 14-208.11. If the verificationform-is
returned-to-thesheriff-as-undeliverable;person fails to report in person
and provide the written verification as provided by this section, the
sheriff shall make a reasonable attempt to verify that the person is
residing at the registered address. If the person cannot be found at the
reglstered address and has failed to report a change of address, the
person is subject to the penalties provided in G.S. 14-208.11, unless
the person reports in person to the sheriff and proves that the person
has not changed his or her residential address."

SECTION 6. G.S. 14-208.11(a) reads as rewritten:

"(a) A person required by this Article to register who does any of the following is
guilty of a Class F felony: '

(1)  Fails to register.

(2)  Fails to notify the last registering sheriff of a change of address.

(3)  Fails to return a verification notice as required under G.S. 14-208.9A.

(4)  Forges or submits under false pretenses the information or verification
notices required under this Article.

(5)  Fails to inform the registering sheriff of enrollment or termination of
enrollment as a student.

(6)  Fails to inform the registering sheriff of employment at an institution
of higher education or termination of employment at an institution of
higher education.

(7) Fails to report in person to the sheriff's ofﬁce as _required by
G.S. 14-208.7. 14-208.9, and 14-208.9A.

(8)  Reports his or her intent to reside in another state or jurisdiction but
remains in this State without reporting to the sheriff in the manner
required by G.S. 14-208.9."

SECTION 7. Article 27A of Chapter 14 of the General Statutes is amended

by adding a new section to read:
"§ 14-208.11A. Duty to report noncompliance of a sex offender; penalty for fallure
to report in certain circumstances.

(a)  Any person who has reason to believe that an offender required to register
under this Article is not complying, or has not complied, with the requirements of this
Article and who, with the intent to assist the offender in eluding a law enforcement
agency that is seeking to find the offender to question the offender about, or to arrest the
offender for, his or her noncompliance with the requirements of this Article and who

does any of the following is guilty of a Class H felony:

Senate Bill 1204-First Edition Page 5
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(1)  Withholds information from, or does not notify, the law enforcement
agency about the offender's noncompliance with the requirements of
this Article, and, if known, the whereabouts of the offender.

(2)  Harbors, or attempts to harbor, or assists another person in harboring
or attempting to harbor, the offender. :

(3)  Conceals or attempts to conceal, or assist another person in concealing
or attempting to conceal, the offender.

(4) Provides information to the law enforcement agency regarding the
offender that the person knows to be false information.

(b)  This section does not apply if the offender is incarcerated in or is in the
custody of a local, State, private, or federal correctional facility."

SECTION 8. G.S. 14-208.12A reads as rewritten:

"§ 14-208.12A. Fermination-Request for termination of registration requirement.
(a) A person required to register under this Part who has served his or her
sentence may petition the superior court in the district court where the person resides to

terminate the registration requirementThe-requirement-that-a—person-register-under-this
Part-automatically-terminates 10 years from the date of initial county registration if the

person has not been convicted of a subsequent offense requiring registration under this
Article. The court may grant or deny the relief if the petitioner demonstrates to the court
that he or she has not been arrested for any crime that would require registration under
this Article since completing the sentence, the requested relief complies with the
provisions of the federal Jacob Wetterling Act, as amended, and any other federal
standards applicable to the termination of a registration requirement or required to be
met as a condition for the receipt of federal funds by the State, and the court is
otherwise satisfied that the petitioner is not a current or potential threat to public safety.
The district attorney in the district in which the petition is filed shall be given notice of
the petition at least three weeks before the hearing on the matter. The district attorney
may present evidence in opposition to the requested relief or may otherwise demonstrate
the reasons why the petition should be denied. If the court denies the petition, the person
may again petition the court for relief in accordance with this section one year from the
date of the denial of the original petition to terminate the registration requirement. If the
court grants the petition to terminate the registration requirement, the petitioner shall
forward a certified copy of the order to the Division to have the person's name removed
from the registry.

(b)  If there is a subsequent offense, the county registration records shall be
retained until the registration requirement for the subsequent offense is terminated.”

SECTION 9. Article 27A of Chapter 14 of the General Statutes is amended
by adding a new section to read: '
"§ 14-208.25A. Community and public notification.

(a) Law enforcement agencies shall inform members of the community and the
public of the presence of any person required to register under this Part as a recidivist,
as sexual predator, or because the person has committed an aggravated offense. Upon
notification of the presence of a registrant under this Part, the sheriff of the county
where the registrant establishes or maintains a permanent or temporary residence shall

Page 6 Senate Bill 1204-First Edition
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notify members of the community and the public of the presence of the registrant in a
manner deemed appropriate by the sheriff. Within 48 hours after receiving notification
of the presence of a registrant under this Part, the sheriff of the county where the
registrant temporarily or permanently resides shall notify each licensed day care center,
elementary school, middle school, and high school within a one-mile radius of the
registrant's temporary or permanent residence of the registrant's presence. The
information to be provided under this section shall not include the name of any victim
of the registrant, but shall include all of the following:

(1)  The name of the registrant.

(2) A description of the registrant, including a photograph.

(3)  The registrant's current address, including the name of the county or
municipality, if known.

(4)  The circumstances of the registrant's offense.

(5)  Whether the victim of the offense was, at the time of the offense, a
minor or an adult. ,

(b)  The sheriff may coordinate the community and public notification efforts
with the Division. Statewide notification to the public is authorized, as deemed
appropriate by local law enforcement personnel and the Division.

(c)  The Division shall notify the public of all registrants under this Part through
the Internet. The Internet notice shall include the information required by subsection (a)
of this section.

(d) The Division shall adopt a protocol to assist law enforcement agencies in
their efforts to notify the community and public of the presence of persons required to
register under this Part." _ '

SECTION 10. G.S. 14-208.27 reads as rewritten:

"§ 14-208.27. Change of address.

If a juvenile who is adjudicated delinquent and required to register changes address,
the juvenile court counselor for the juvenile shall provide written notice of the new
address not later than the-tenth-day-48 hours after the change to the sheriff of the county
with whom the juvenile had last registered. Upon receipt of the notice, the sheriff shall
immediately forward this information to the Division. If the juvenile moves to another
county in this State, the Division shall inform the sheriff of the new county of the
juvenile's new residence."

SECTION 11. G.S. 14-208.28 reads as rewritten:

"§ 14-208.28. Verification of registration information.

The information provided to the sheriff shall be verified annually-semiannually for
each juvenile registrant as follows:

(1) Every year on the anniversary of a juvenile's initial registration
date.date_and six_months after that date the sheriff shall mail a
verification form to the juvenile court counselor assigned to the
juvenile.

(2) The juvenile court counselor for the juvenile shall return the
verification form to the sheriff within 10-days48 hours after the receipt
of the form., '

Senate Bill 1204-First Edition Page 7
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(3)  The verification form shall be signed by the juvenile court counselor
and the juvenile and shall indicate whether the juvenile still resides at
the address last reported to the sheriff. If the juvenile has a different
address, then that fact and the new address shall be indicated on the
form."

SECTION 12. Part 3 of Article 27A of Chapter 14 of the General Statutes is

amended by adding a new section to read:

"§ 14-208.24A. Sexual predator prohibited from working or volunteering at any
place where children regularly congregate.

(a)  Any person required to register under this Part because he or she is classified
as a sexually violent predator, is a recidivist as defined by G.S. 14-208.6, or is a person
convicted of an aggravated offense as defined by G.S. 14-208.6 shall not work, for
compensation or as a volunteer, at any business, school, day care center, park,
playground, or other place where children regularly congregate.

(b) A violation of this section is a Class F felony." ,

SECTION 13. Article 33 of Chapter 14 of the General Statutes is amended

by adding a new section to read:

"§ 14-259A. Altering, tampering, or damaging electronic monitoring equipment
used to monitor persons placed on house arrest, probation, post-release
supervision or other types of release.

(a) It is unlawful to alter, tamper with, damage, or destroy any electronic
monitoring equipment used to monitor a person who has been placed on probation,
house arrest, post-release supervision, parole, study release, or work release.

(b) A violation of this section is a Class F felony."

SECTION 14. G.S. 15A-1341 is amended by adding a new subsection to

read:

"(d) Search of Sex Offender Registration Information Required When Placing a
Defendant on Probation. — When the court places a defendant on probation, the
probation officer assigned to the defendant shall conduct a search of the defendant's
name or other identifving information against the registration information regarding sex
offenders compiled by the Division of Criminal Statistics of the Department of Justice
in accordance with Article 27A of Chapter 14 of the General Statutes. The probation
officer may conduct the search using the Internet site maintained by the Division of
Criminal Statistics."

SECTION 15. G.S. 15A-1343(b2) reads as rewritten:

"(b2) Special Conditions of Probation for Sex Offenders and Persons Convicted of
Offenses Involving Physical, Mental, or Sexual Abuse of a Minor. — As special
conditions of probation, a defendant who has been convicted of an offense which is a
reportable conviction as defined in G.S. 14-208.6(4), or which involves the physical,
mental, or sexual abuse of a minor, must:

(1) Register as required by G.S. 14-208.7 if the offense is a reportable
conviction as defined by G.S. 14-208.6(4).

Page 8 ‘ ' -Senate Bill 1204-First Edition
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'(2) Participate in such evaluation and treatment as is necessary to
complete a prescribed course of psychiatric, psychological, or other
rehabilitative treatment as ordered by the court.

(3) Not communicate with, be in the presence of, or found in or on the
premises of the victim of the offense.

(4)  Not reside in a household with any minor child if the offense is one in
which there is evidence of sexual abuse of a minor.

(5)  Not reside in a household with any minor child if the offense is one in
which there is evidence of physical or mental abuse of a minor, unless
the court expressly finds that it is unlikely that the defendant's harmful
or abusive conduct will recur and that it would be in the minor child's
best interest to allow the probationer to reside in the same household
with a minor child. o

(6)  Satisfy any other conditions determined by the court to be reasonably
related to his rehabilitation. »

(1)  If the defendant is required to register under Part 3 of Chapter 14 of
the General Statutes because the defendant is classified as a sexually
violent predator, is a recidivist, or was convicted of an aggravated
offense, as those terms are defined in G.S.14-208.6, then the defendant
must submit to electronic monitoring as provided in G.S. 15A-1380.6.

Defendants subject to the provisions of this subsection shall not be placed on
unsupervised probation."

SECTION 16. G.S. 15A-1343(c2) reads as rewritten:

"(c2) Electronic Monitoring Device Fee. — Any person placed on house arrest with
electronic monitoring under subsection (b1) of this section or who is required to register
as a sex offender under Part 3 of Chapter 14 of the General Statutes and therefore has
electronic monitoring imposed as a condition of probation under subsection (b2) of this
section and G.S. 15A-1380.6 shall pay a fee of ninety dollars ($90.00) for the electronic
monitoring device. The court may exempt a person from paying the fee only for good
cause and upon motion of the person placed on house arrest with electronic menitoring:
monitoring or upon motion of the person who is required to register as a sex offender
under Part 3 of Chapter 14 of the General Statutes and has electronic monitoring
imposed as a condition of probation under subsection (b2) of this section and
G.S. 15A-1380.6. The court may require that the fee be paid in advance or in a lump
sum or sums, and a probation officer may require payment by those methods if the
officer is authorized by subsection (g) of this section to determine the payment
schedule. The fee must be paid to the clerk of court for the county in which the
judgment was entered or the deferred prosecution agreement was filed. Fees collected
under this subsection shall be transmitted to the State for deposit into the State's General
Fund."

SECTION 17. G.S. 15A-1344 is amended by adding a new subsection to
read: : -
 "(e2) Mandatory Electronic Monitoring Required for Extension of Probation in
Response to Violation by Certain Sex Offenders. — If a defendant who violates

Senate Bill 1204-First Edition - | Page 9
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probation is classified as a sexually violent predator, is a recidivist, or was convicted of
an aggravated offense, as those terms are defined in G.S.14-208.6, and if the court
extends the probation as a result of the violation, then the court shall order electronic
monitoring as a condition of the extended probation. The electronic monitoring system
used shall comply with the provisions of G.S. 15A-1380.6."

SECTION 18. G.S. 15A-1368.4 is amended by adding a new subsection to

read:

"(b2) Mandatory Electronic Monitoring for Certain Other Sex Offenders. — In
addition to the other required conditions set forth in this section, the Commission shall
also impose electronic monitoring as a condition for a supervisee who is required to
register under Part 3 of Chapter 14 of the General Statutes because the person is
classified as a sexually violent predator, is a recidivist, or was convicted of an
aggravated offense as those terms are defined in G.S. 14-208.6. The electronic
monitoring system used shall comply with the provisions of G.S. 15A-1380.6."

SECTION 19. Chapter 15A of the General Statutes is amended by adding a
new Article to read:

"Article 85C.
"Electronic Monitoring Devices
"§ 15A-1380.6. Electronic monitoring devices.

If electronic monitoring is imposed as a condition of probation, parole, or
post-release supervision on an offender who is required to register under Part 3 of
Chapter 14 of the General Statutes because the offender is classified as a sexually
violent predator, is a recidivist, or was convicted of an aggravated offense as those
terms are defined in G.S. 14-208.6. the Department of Correction shall use an electronic
monitoring svstem that actively monitors the offender, identifies the offender's location,
and timely reports or records the offender's presence near or within a crime scene or in a
prohibited area or the offender's departure from specified geographic limitations. If an
electronic monitoring system that actively monitors the offender will not work as
provided by this section, then the Department of Correction shall use a passive
electronic system that works within the technological or geographical limitations."

SECTION 20. The Department of Correction shall issue a Request for
Proposal (RFP) for electronic monitoring equipment and monitoring services for the
Division of Community Corrections' electronic house arrest and electronic monitoring
programs. The RFP shall require separate bids: one for equipment, maintenance, and
technical support, and one for the aforementioned items plus monitoring services. The
Department shall design the RFP to use the most recent, cost-effective technology
available; the Department shall not restrict vendors to the specifications of the
equipment currently utilized by the Department.

The Department of Correction shall issue a RFP for passive and active Global
Positioning Systems for use as an intermediate sanction and to help supervise certain
sex offenders who are placed on probation, parole, or post-release supervision. The RFP
shall require separate bids: one for equipment, maintenance, and technical support, and
one for the aforementioned items plus monitoring services.

Page 10 Senate Bill 1204-First Edition
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No less than 30 days prior to issuing these RFPs, the Department shall
provide the Fiscal Research Division with copies of the draft RFPs. The RFPs shall be
issued by August 1, 2006, for contract terms to begin January 1, 2007.

The Department of Correction shall report by October 1, 2007, to the Chairs
of the House of Representatives and Senate Appropriations Committees and the Chairs
of the House of Representatives and Senate Appropriations Subcommittees on Justice
and Public Safety on the responses to the RFPs.

SECTION 21. No later than January 1, 2007, the Department of Correction
shall develop a graduated risk assessment program that identifies, assesses, and closely
monitors a high-risk sex offender who, while not classified as a sexually violent
predator, a recidivist, or convicted of an aggravated offense as those terms are defined
in G.S. 14-208.6, may still require extraordinary supervision and may be placed on
probation, parole, or post-release supervision only on the conditions provided in
G.S. 15A-1343(b2) or G.S. 15A-1368.4(b1).

SECTION 22. There is appropriated from the General Fund to the
Department of Correction the sum of one million three hundred seven thousand two
hundred eighteen dollars ($1,307, 218) for the 2006-2007 fiscal year to implement the
active and passive electronic monitoring systems required by this act.

SECTION 23. Section 22 of this act becomes effective July 1, 2006. The
remainder of this act becomes effective December 1, 2006, and applies to offenses
committed on or after that date.

Senate Bill 1204-First Edition ' Page 11
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GENERAL ASSEMBLY OF NORTH CAROLINA

SESSION 2005
S 1
SENATE BILL 1211
Short Title: Blaire Thompson Drug Dealer Liability Act. - (Public)

Sponsors:  Senator Boseman.

Referred to: Judiciary 1.

May 10, 2006

A BILL TO BE ENTITLED
AN ACT TO ENACT THE BLAIRE THOMPSON DRUG DEALER LIABILITY ACT

IN ORDER TO PROVIDE A CIVIL REMEDY FOR DAMAGES TO PERSONS

IN A COMMUNITY INJURED BY AN INDIVIDUAL'S USE OF ILLEGAL

CONTROLLED SUBSTANCES AND TO APPROPRIATE FUNDS TO HELP

IMPLEMENT THIS ACT.

The General Assembly of North Carolina enacts:
SECTION 1. Chapter 90 of the General Statutes is amended by adding a
new Article to read:
"Article SF.
"Blaire Thompson Drug Dealer Liability Act.
"8 90-113.85. Title of Article.

This Article shall be known and may be cited as the 'Blaire Thompson Drug Dealer
Liability Act'.

"8§ 90-113.86. Purpose.

The purpose of this Article is to provide a civil remedy for damages to persons in a
community injured by an individual's use of illegal drugs. It establishes a cause of
action against drug dealers for damages for monetary, noneconomic, and physical losses
incurred as a result of an individual's use of an illegal controlled substance. This Article
will shift the cost of the damage caused by the marketing of illegal drugs to those who
illegally profit from that market, as well as deter others from entering the illegal drug
market by subjecting them to substantial monetary loss. This Article will also provide
an incentive for individual users to identify drug marketers and recover from them the
costs of their own drug treatment.

"§ 90-113.87. Definitions.
(1)  'Mlegal controlled substance' means a controlled substance as defined
and covered under Article 5 of this Chapter.
(2) 'Individual user' means the individual whose use of an_illegal
controlled substance that is not obtained directly from, or pursuant to,
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a valid prescription or order of a licensed physician or practitioner is
the basis of an action brought under this Article.

'Level one offense' means the illegal possession with the intent to
distribute less than four ounces or the illegal distribution of less than
one ounce of an illegal controlled substance.

'Level two offense'’ means the illegal possession with intent to
distribute four ounces or more but less than eight ounces, or the illegal
distribution of one ounce or more, but less than two ounces, of an
illegal controlled substance.

'Level three offense' means the illegal possession with intent to
distribute eight ounces or more but less than 16 ounces, or the illegal
distribution of two ounces or more, but less than four ounces, of an
illegal controlled substance.

'Level four offense’ means the illegal possession with intent to
distribute 16 ounces or more, or the illegal distribution of four ounces
or more, of an illegal controlled substance.

‘Marketing of an illegal controlled substance' means the possession
with intent to distribute or distribution of a specified illegal controlled
substance which is a violation of Article 5 of this Chapter.

'Participate in the marketing of an illegal controlled substance' means
to distribute, possess with intent to distribute, commit an act intended
to facilitate the marketing or distribution of, or agree to distribute,
possess with an_intent to distribute, or commit an act intended to
facilitate the marketing and distribution of an illegal drug. 'Participate
in the marketing of an illegal controlled substance' does not include the
purchase or receipt of an illegal controlled substance for personal use
only.

'Period of illegal use' means, in relation to the individual user of an
illegal controlled substance, the time from the individual's first illegal
use of an illegal controlled substance to the accrual of the cause of
action.

'Person' means a natural person, governmental entity, or corporation,

(1D

partnership, firm, trust, or incorporated or unincorporated association,
existing under or authorized by the laws of this State, another state. or
a foreign country.

'Place of illegal activity' means, in relation to the individual user of an

(12)

illegal controlled substance, each county in which the individual
illegally possesses or uses an illegal controlled substance during the
period of the individual's use of an illegal controlled substance.

'Place of participation' means, in relation to a defendant in an action

brought under this Article, each county in which the person
participates in the marketing of illegal controlled substances during the
period of the person's participation in the marketing of illegal
controlled substances.

Senate Bill 1211-First Edition
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(13)

'Conviction' means a conviction, guilty plea, or plea of nolo contendere

(14)

and includes being convicted of a violation of a law of any other state
or a city or county ordinance.
'Prior convictions' means felonies and misdemeanors. prior convictions

not classified at the time of convictions, federal or out-of-state
convictions, and juvenile adjudications if the offenses would be
felonies if committed by an adult.

"§ 90-113.88. Persons who may bring action; persons against whom actions may

be brought; damages recoverable.

(a)  Any one or more of the following persons may bring an action for damages

caused by an individual's use of an illegal controlled substance against those persons

enumerated in subsection (b) of this section:

(1
(2)
3)
4)

(5)

A parent, legal guardian, child, spouse, or sibling of the individual
user;

An individual who was exposed to an illegal controlled substance in
utero;

An employer of the individual user;

A medical facility, insurer, employer, governmental entity, or other
legal entity that funds a drug treatment program or other employee
assistance program for, or that otherwise expends money on, behalf of
the individual user; or

A person injured as a result of the willful, reckless, or negligent
actions of an individual user.

(b) A person entitled to bring an action pursuant to subsection (a) of this section

may seek damages from one or more of the following:

(1)
2

A person who sold, administered, or furnished an illegal controlled

substance to the individual user; or

A person who knowingly participated in the marketing of an illegal

controlled substance, if all of the following apply:

a. The place of illegal activity by the individual user is within the
municipality, county, or unincorporated area of the county in
which the defendant's place of participation is situated.

b. The defendant's participation in the marketing of illegal
controlled substances was connected with the same type of
illegal controlled substance used by the individual user and the
defendant has been convicted of an offense for that type of
specified illegal controlled substance, which the defendant
committed in the same county as the individual user's place of
use.

The defendant participated in the marketing of illegal controlled

substances at anytime during the period in which the individual

user used the illegal controlled substance.

I

(c) As used in subdivision (b)(2) of this section, 'knowingly participated in the

marketing of an illegal controlled substance' means an individual was convicted of

Senate Bill 1211-First Edition Page 3
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possession with the intent to distribute or distribution of an illegal controlled substance
in violation of Chapter 90 of the General Statutes.

(d) A person entitled to bring an action under this section may recover all of the
following damages:

(1)  Economic damages including, but not limited to, the cost of treatment
and rehabilitation, medical expenses. loss of economic or educational
potential, loss of productivity, absenteeism, support expenses,
accidents or injury, and any other pecuniary loss proximately caused
by the use of an illegal controlled substance;

(2) Noneconomic damages including, but not limited to, physical and
emotional pain and suffering, physical impairment, emotional distress,
mental anguish, disfigurement, loss of enjoyment, loss of
companionship, services, and consortium, and other nonpecuniary
losses proximately caused by an individual's use of an illegal
controlled substance;

(3) Exemplary damages:

(4) Reasonable attorneys' fees; and

(5) Costs of suit including, but not limited to, reasonable expenses for
expert testimony.

"§ 90-113.89. Actions by individual users; damages recoverable.

(a)  An individual user is entitled to bring an action for damages caused by the
use of an illegal controlled substance only if all of the following conditions are met;

(1) Not less than six months before filing the action, the individual
personally discloses to a law_enforcement agency all of the
information known to the individual regarding the individual's sources
of illegal controlled substances.

(2) The individual has not used an illegal controlled substance within 30
days before filing the action.

(3)  The individual does not use an illegal controlled substance while the
action is pending.

(b)  The individual user entitled to bring an action under this section may recover
only the following damages:

(1)  Economic damages including, but not limited to, the cost of treatment,
rehabilitation, and medical expenses, loss of economic or educational
potential, loss of productivity, absenteeism, accidents or injury, and
any other pecuniary loss proximately caused by the person's use of an
illegal controlled substance;

(2) Reasonable attorneys' fees: and

(3) Costs of suit including, but not limited to, reasonable expenses for
expert testimony.

(¢)  The individual user entitled to bring an action under this section may seek
damages only from a person who distributed, or possessed with the intent to distribute,
the illegal controlled substance actually used by the individual user.

"§ 90-113.90. Assignment of cause of action.

Page 4 Senate Bill 1211-First Edition
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A cause of action authorized by this Article shall not be assigned, either expressly,
by subrogation, or by any other means, directly or indirectly, to any public or publicly

funded agency or institution.
"§ 90-113.91. Responsibility for damages; level of offense.

Any person whose participation in the marketing of illegal controlled substances
constitutes any of the following levels of offense shall be subject to a rebuttable
presumption of responsibility in the following amounts:

(1) For a level one offense, twenty-five percent (25%) of the damages;
(2) For alevel two offense, fifty percent (50%) of the damages;
(3) For a level three offense, seventy-five percent (75%) of the damages:
or
(4) Foralevel four offense, one hundred percent (100%) of the damages.
"§ 90-113.92. Multiple parties to action; relief according to respective liabilities.

(@) Two or more persons may join in one action under this Article as plaintiffs if
their respective actions have at least one market for illegal controlled substances in
common and if any portion of the period of use of an illegal controlled substance is
concurrent with the period of use of an illegal controlled substance for every other
plaintiff.

(b) Two or more persons may be joined in_one action under this Article as
defendants if those persons are liable to at least one plaintiff.

(¢) A plaintiff need not participate in obtaining, and a defendant need not
participate in defending, against all of the relief demanded. Judgment may be given for
one or more plaintiffs according to their respective rights to relief and against one or
more defendants according to their respective liabilities.

"§ 90-113.93. Standard of proof; effect of conviction for distribution of controlled
substance.

(@) Proof of liability in an action brought under this Article shall be by a
preponderance of the evidence.

(b) A person against whom recovery is sought who has been convicted of the
distribution of an illegal controlled substance under Chapter 90 of the General Statutes
or_under the Comprehensive Drug Abuse Prevention and Control Act of 1970, 21
U.S.C. § 801, et seq.. is precluded from denying participation in the marketing of an
illegal controlled substance.

"§ 90-113.94. Defense; liability of law enforcement officer or agency.

(a) Itis a defense to any action brought under this Article that the person who
possessed with the intent to distribute or distributed an illegal controlled substance did
so under the authority of law as a licensed physician or practitioner, as an ultimate user
of the illegal controlled substance pursuant to a lawful prescription, or as a person
otherwise authorized by law.

(b) A law enforcement officer or agency, the State, or any person acting at the
direction of a law enforcement officer or agency of the State is not liable for
participating in the marketing of an illegal controlled substance if the participation is in
furtherance of an illegal investigation.

"§ 90-113.95. Seizure of property; injunctions.

Senate Bill 1211-First Edition Page 5
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A person authorized to file an action under this Article may seek a seizure or
injunction or other remedial action against all assets of a defendant sufficient to satisfy a
potential award, except an asset named in or seized pursuant to a forfeiture action by the
State or federal agency before a plaintiff commences an action pursuant to this Article,
unless the asset is released by the agency that seized it.

"§ 90-113.96. Statute of limitations.

(a) Except as otherwise provided in this section, a cause of action under this
Article shall not be brought more than two years after the cause of action accrues. A
cause of action accrues under this Article when a person who may recover has reason to
know of the harm from illegal drug use that is the basis for the cause of action and has
reason to know that the illegal drug use is the cause of the harm. _

(b) For a plaintiff, the statute of limitation under this section is tolled while the
individual potential plaintiff is incapacitated by the use of an illegal controlled
substance to_the extent that the individual cannot reasonably be expected to seek

" recovery under this Article or as otherwise provided by law. For a defendant, the statute

of limitation under this section is tolled until six months after the individual potential
defendant is convicted under Chapter 90 of the General Statutes or as otherwise
provided by law.
"§ 90-113.97. Continuance pending completion of criminal investigation.
On motion by a governmental entity involved in _an investigation or prosecution
involving an illegal controlled substance, an action brought under this Article shall be
continued until the completion of the criminal investigation or prosecution that gave rise
to the motion for a continuance of the action."”

SECTION 2. The Administrative Office of the Courts shall develop forms
needed to a file a cause of action under this Article and provide training to judicial
personnel.

SECTION 3. There is appropriated from the General Fund to the
Administrative Office of the Courts the sum of fifty thousand dollars ($50,000) to be
used to develop forms, to train judicial personnel, and to otherwise implement this
Atrticle.

SECTION 4. This act becomes effective December 1, 2006.

Page 6 Senate Bill 1211-First Edition
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. SENATE
NOTICE OF COMMITTEE MEETING
AND
BILL SPONSOR NOTICE

The Senate Committee on Judiciary I will meet at the following time:
DAY DATE TIME ROOM

Tuesday June 6, 2006 10:00 AM 1027 LB

The following will be considered:

BILL NO. SHORT TITLE SPONSOR
HB 1048  Governor's DWI Task Force Representative Hackney
Recommendations.

Senator Daniel G. Clodfelter, Chair



Judiciary 1 Committee

June 6, 2006

Minutes

_Senator Dan Clodfelter, Chair called the meeting to order at 10:04 a.m. with
seventeen members present. He introduced Pages Beau Brooks from Waxhaw, NC,
Nathan Honaker, Bradford Hill, and Hampton Story, all from Raleigh, NC,
Lynwood Smith, from High Point, Wiley Narron from Smithfield, NC Josh Ludwig
from Wake Forest, and Josh Torkinston from Charlotte, NC.

HB- 1048 (Governor’s DWI Task Force Recommendation) Committee Substitute
was introduced by Senator Clodfelter. He stated that the bill would not be voted on
at this time. Senator Tony Rand moved for adoption of the Committee Substitute.
All members voted yes. Motion carried. Bill sponsor, Representative Joe Hackney
explained that the bill is based upon the findings of the Governor’s Task Force on
Driving While Impaired, provides measures relating to DWI arrest. enforcement
education and training. The measures have varying effective dates. See attached
Bill Summary for further information. Representative Joe Hackney thanked the
Governor’s Task Force Co-Chair, Mr. Jim Harden, and the members of the
committee for the report that was put together. Senator Tony Rand thanked Rep.
Hackney for his work on the bill. And spoke on the work done by the Task Force.
Senator Clodfelter asked staff attorney, Hal Pell to explain the different Parts and
Sections of the Committee Substitute. Mr. Pell explained some of the Parts and
Sections, but due to lack of time, Senator Clodfelter stated that the remaining Parts
and Sections would be explained at a the next meeting. Senator Phillip Berger had a
question on Part I of the bill. Rep. Joe Hackney answered the question. Senator’s
Charlie Albertson, Peter Brunstetter, Richard Stevens, Tony Rand, David Hoyle,
Vernon Malone and Jerry Tillman had questions on Part II of the bill. Rep.
Hackney answered their questions. Senator Clodfelter stated that discussion on this
part of the bill would be stopped at this point, to be taken up again at the next
meeting. Senator’s Martin Nesbitt, Peter Brunstetter, Phillip Berger and David
Hoyle had questions on Section 20-38.5 of the bill. Senator Clodfelter and Rep.
Hackney answered the questions. Senator Andrew Brock had questions on Part 3 of
the bill. Senator Rand answered the question Mr. Ike Avery, member of




Governor’s Task Force spoke on Part 3 of the bill and answered a question from
Senator Rand. Part 5 of the bill was explained by Mr. Pell, and Senator Clodfelter
stated that discussion on this part would continue at the next meeting.

The meeting was adjourned at 10:51 a.m.

Senator Dan Clodfelter, Chair Wanda Joynerﬁgo%ittee Assistant '




HOUSE BILL 1048 PCS:
DWI Task Force Recommendations

BILL ANALYSIS

Committee: Senate Judiciary I Date: June 1, 2006
Introduced by: Sen. Rand ' Summary by: Hal Pell
Version: PCS to Third Edition ' Committee Co-Counsel

H1048-CSRK-40

SUMMARY: This bill, based upon the findings of the Governor's Task Force on Driving While
Impaired, provides measures relating to DWI arrest, enforcement, education, and training. The
measures have varying effective dates.  [ATTACHMENT -- Bill and PCS Comparison/

BILL ANALYSIS:

PART I - REGULATING MALT BEVERAGE KEGS

Section 1: Amends the law to require a purchase-transportation permit for the purchase and off-
premises transportation of a keg of malt beverage. Retailers of keg malt beverages would be authorized
to issue purchase-transportation permits, and would be required to maintain sales records for one year.

Section 2: Conforming changes.

PART II - MODIFYING THE STATUTES ON CHECKING STATIONS AND ROADBLOCKS
Section 3: Amends the statute regulating impaired driving checkpoints. The provision

o Creates a single “checking station” or “roadblock” instead of “impaired driving” checkpoints
and “driver’s license” checkpoints. Impaired driving checkpoints are statutorily regulated;
however, the requirements for driver’s license checkpoints are derived from case law.

e Requires the law enforcement agency (LEA) to designate in advance the pattern for stopping
vehicles and for the production of a driver’s license, a registration card, or insurance
information. An individual officer would not have the discretion to determine which drivers
would be required to produce a driver's license, registration, or insurance information.

e Requires that at least one LEA vehicle have its blue lights in operation.

e If an officer determines that the driver has previously consumed alcohol, or has an open
container, the officer may conduct an alcohol screening test.

e Provides that checkpoints should be random and not repeatedly located in the same location.

Part I[II - PROVIDING FOR IMPLIED CONSENT PRETRIAL AND COURT PROCEEDINGS

Section 4: This Part would create a new Article in Chapter 20 to provide pretrial procedures for implied
consent offenses. An “implied consent offense” is defined by statute as an offense involving impaired
driving or an alcohol-related offense subject to the procedures in N.C.G.S § 20-16.2, Implied Consent to

Chemical Analysis.

Legislative Services Olffice North Carolina General Assembly Research Division, 733-2578
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§ 20-38 provides that the procedures are mandatory for the investigation and processing of an implied-

consent offense. The trial procedures apply to any implied-consent offense litigated in District Court.

§ 20-38.1 provides for extraterritorial jurisdiction for officers who are seeking evidence of a driver’s
impairment in the course of investigating an implied consent offense or vehicle crash.

- § 20-38.2 Upon an arrest, a law enforcement officer

e must inform the person why they're being arrested;

may take the person for a chemical analysis, inside or outside of their personal jurisdiction,
at the request of any law enforcement officér, and for any evaluation to determine the extent
or cause of impairment; ' '

e may take the person to some other location to be identified, to complete a crash report, or for
some other lawful purpose;

e may take photographs and fingerprints in accordance with law; and

o must take the person before a judicial official for an initial appearance after the completion of
all other procedures.

§ 20-38.3 governs the initial appearance before a magistrate. The provisions modify the current
procedures in effect for an appearance before a magistrate. The modifications include

e A requirement that, to the extent practicable, the magistrate is to be available at locations
other than the courthouse for an initial appearance.

e If probable cause is found, a requirement that the magistrate consider whether the provisions
of § 15A-534.2 should be invoked.

§ 20-38.4 requires the Chief District Court Judge, the Department of Health and Human Services
(DHHS), the District Attorney and the Sheriff to :

o Establish written procedures for attorneys and witnesses to have access to the chemical
analysis room.

e Approve the location of written notice of implied consent rights in the chemical analysis
room.

e Approve a procedure to allow a person who is denied pretrial release to have access to
outside chemical analysis.

Initially, the Department of Transportation would be required to post signs that explain to the public
how to access the chemical analysis room. The county would then be required to maintain any signs for
county buildings and the courthouse. If the analysis instrument is in a State or municipal building, then
the head of the highway patrol for the county, or the police chief, will be responsible for signs and
access instead of the Sheriff. |

§ 20-38.5 provides for motions and trial procedures in district court:
e Motions to suppress and dismiss (except for insufficiency) must be made prior to trial.

e Pretrial motions must be in writing and delivered to State at least seven days before any
hearing.

Legislative Services Office North Carolina General Assembly Research Division, 733-2578




House Bill 1048, PCS

" Page 3

e The judge may summarily grant or deny a motion to suppress, or hold a hearing. Findings of
fact and conclusions of law must be in writing.

§ 20-38.6 provides for appeals from district court:

o The State may appeal a pretrial suppression of evidence or dismissal of charges to superior
court for a de novo hearing. .

e The defendant may appeal denial of a pretrial motion upon conviction.

Any conviction that is appealed to superior court may not be remanded back to district court unless the
prosecutor and superior court consent. The defendant's decision to seek a trial de novo results in a
vacation of the sentence. Upon withdrawal of the appeal or remand by the Superior court to the district
court, the district court shall hold a new sentencing hearing and take into account any new convictions.
The district court shall delay sentencing until any pending charges are resolved.

Part IV -- ALLOWING OPINION TESTIMONY BY DRUG RECOGNITION AND ACCIDENT
RECONSTRUCTION EXPERTS, AND ADMISSION OF HGN TESTS.

Section 5. This Part amends the State Evidence Code by adding a new Rule that:

e Allows the admission of the results of a Horizontal Gaze Nystagmus (HGN) Test into
evidence. Opinion testimony by a person who has completed HGN training would be
admissible on whether the results are consistent with a chemical analysis, or consistent with a
person who is under the influence of a particular type or class of impairing substances.

e Allows a Drug Recognition Expert (DRE) to give opinion testimony that
‘0 A person is was under the influence of one or more impairing substances
o The impairing substance belongs to a category of impairing substances

The opinions are admissible if the DRE holds a current certification as a DRE, issued by the
Department of Health and Human Services (DHHS).

e Allows an accident reconstruction expert to give an opinion as to the speed of a vehicle--even
if the expert did not see the vehicle moving--if the expert has o

o performed a reconstruction of a crash, or
o has reviewed the report of investigation

The new Rule provides that it shall not be construed to prohibit cross-examination of any person
expressing an opinion, and the basis for their opinion. Opinion testimony that is otherwise admissible is
not prohibited by the new Rule. ’

The GTF Report notes that the DRE program began in California, due to drivers who had less than .08
BAC, but were impaired by something other than alcohol. The training is highly technical, and involves
recognition of signs of impairment, including behavior, eye movement, and performance on standard
field sobriety tests. The Report also notes that HGN is “among the most effective sobriety tests that are
administered by officers.” :

In North Carolina, whether a scientific method is accepted as the basis for admission of evidence
depends upon the reliability of the scientific method and not its popularity within a scientific
community. "[W]hen no specific precedent exists, scientifically accepted reliability justifies admission

Legislative Services Office North Carolina General Assembly S . Research Division, 733-2578
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of the testimony ... and such reliability may be found either by judicial notice or from the testimony of
scientists who are expert in the subject matter, or a combination of the two." State v. Bullard, 312 N.C.
at 148.

The GTF Report states that "most states allow crash reconstructionists to give an opinion of speed at
time of impact" and that the "physics of a crash and the mathematical formulas are generally accepted in
the scientific community."

Part V— ALCOHOL SCREENING DEVICES
Section 6:

Makes technical changes and changes the current law to allow screening tests as evidence in court and
administrative proceedings.

Part VI — CLARIFICATION OF IMPAIRED DRIVING OFFENSES
Section 7:

Makes technical corrections and clarifies that "public vehicular, areas" include business property,
whether the business is open or closed.

Sections 8 and 9:

Clarifies the per se impaired driving offense for non-commercial and commercial drivers. The Task
Force found that some judges do not accept the Intoxilyzer reading as sufficient evidence of impairment,
and have required additional evidence of impairment. The statute is amended to provide a description
of the State's burden, and the opportunity for rebuttal.

Section 10:

Creates a deferred prosecution option for persons charged with driving under the age of 21 after having
consumed any amount of alcohol. This allows the person to obtain a dismissal after completing an
assessment and treatment or education, a period of non-operation, and doing community service, as well
as meeting some additional conditions.

Sectioh 11:

Amends the Habitual DWI statute to apply to any person who has 3 previous DWI convictions within a
10 year period. Currently, the law applies to anyone who has 3 previous DWIs within a 7 year period.

Section 12:

Clarifies that required procedures and evidentiary provisions applicable to chemical analyses apply to
the immediate license revocation statute.

PART VII - FELONY DEATH BY VEHICLE AND INJURY BY VEHICLE
Section 13:

Creates three new offenses: Felony Serious Injury by Vehicle, Aggravated Felony Death by Vehicle,
and Aggravated Felony Serious Injury by Vehicle.

e Felony Serious Injury — A person who unintentionally causes serious injury while driving
impaired is guilty of a Class F felony.

o Aggravated Felony Serious Injury — A person who unintentionally causes serious injury
while driving impaired, and who has an impaired driving conviction within 7 years of the
offense, is guilty of a Class E felony.

Legislative Services Office North Carolina General Assembly .Research Division, 733-2578
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o Aggravated Felony Death -- A person who unintentionally causes the death of another while
driving impaired, and who has an impaired dr1v1ng conviction within 7 years of the offense,
is guilty of a Class D felony.

Under current law, unintentionally causing a death (not impaired) while violating a statute or ordinance
is a Class 1 misdemeanor. The bill would increase the penalty for unintentionally causing death while
impaired from a Class G felony to a Class E felony.

The bill also creates the offense of "Repeat Felony Death by Vehiclé." A person who has a previous
conviction for causing a death while impaired, and is convicted a second time for a felony death by
vehicle, is subject to punishment under the second degree murder statute (Class B2 felony).

* Part VIII - CLARIFYING AND SIMPLIFYING THE IMPLIED CONSENT
Section 14
This part adds clarifying language to G.S. 20-16.2. The part

e Allows any law enforcement ofﬁcer to perform the chemical analysis (not just the arresting
officer). '

e Changes the standard of review by the superior court when a license revocation for refusal to
submit to chemical analysis is appealed. Currently, the review is a de novo review, meaning "
the superior court hears all the evidence again. This part would change the review to limit it
to whether there is (i) sufficient evidence in the record to support the Commissioner's
findings of fact, (ii) whether the conclusions of law are supported by the findings of fact and
(iii) whether the Commissioner committed an error of law in revoking the license.

Part IX — ADMISSIBILITY OF CHEMICAL ANALYSES
Section 15
This part

e Amends the statute governing admissibility of chemical analyses to allow the court to take
notice of the DHHS rules and persons authorized to adm1n1ster the analyses. DHHS is
required to post on a webpage and file in each county a list of all persons who have a permit
authorizing them to perform chemical analyses.

e Provides for procedures for establishing the chain of physical custody or control of blood and
urine samples. Authorizes the admission of tests on blood or urine if submitted on a form
approved by the Attorney General without further authentication. This part restricts the
issuance of a subpoena for the chemical analyst unless the subpoena is found to be necessary
by the court.

e Provides for a hearing on the admissibility of evidence if the defendant notifies the State at
least five (5) days before trial in the superior court division or an adjudicatory hearing in
juvenile court.

e Provides that a law enforcement officer may compel, without a court order, a person to
provide a blood or urine sample from a person who has refused a test if circumstances require
that a test be conducted without a warrant.

Legislative Services Olffice North Carolina General Assembly . Research Division, 733-2578
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Part X - IMPROVED ACCESS TO MEDICAL RECORDS IN IMPAIRED DRIVING CASES

Section 16

Section 17

Requires any healthcare provider who is providing medical treatment to a crash victim to
provide a law enforcement officer with the crash victim's name, location, and whether the
person appears to be impaired.

Requires the healthcare provider to allow an investigating officer access to visit and
interview the person upon request.

Authorizes an investigator to obtain a certified copy of medical records if they obtain a
search warrant or an order specifying the records.

Provides that certified copies of relevant health information are admissible in any hearing or
trial without further authorization.

Provides conforming language in the evidence code to reflect the changes set forth in Section 16.

Part XI - PROSECUTOR REPORTING WHEN IMPLIED-CONSENT CASE IS DISMISSED

Section 18

Amends the current provision which requires a prosecutor to document the reasons behind the reduction
or dismissal of impaired driving or driving while license revoked for impaired driving charges.

Requires the prosecutor to sign a written explanation on an approved form containing the
items listed in the statute. The form must be sent to the head of the law enforcement agency
employing the charging officer, to the district attorney who employs the prosecutor, and filed
in the court file.

Requires the Administrative Office of the Courts to electronically record the information, and
make it available upon request.

Section 19.1

Requires the clerk of court to keep specific file data on persons charged with impaired
driving offenses, including:

o reasons for dismissal, continuances,

o suppression of evidence,

o reduction of charges, or waivers of fines;
punishments;

compliance with orders; and

0O O O

subsequent court proceedings to enforce sentences or payments of fines, costs,
and fees.

Section 19.2

Requires the AOC to maintain the data described in Section 1, and provide an annual report (by calendar
year) to the Joint Legislative Commission on Governmental Operations and the J oint Corrections, Crime

Legislative Services Office : North Carolina General Assembly Research Division, 733-2578
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Control and Juvenile Justice Oversight Committee. The report is to include the amount of fines, costs,
and fees ordered at disposition, and defendants' compliance with sanctions. The AOC is charged with
insuring public access to the information by posting it on the agency's internet page, and making the
report available to the public at no cost.

Part XII - NOTICE PROCEDURE AND DRIVING WHILE LICENSE REVOKED
Section 20

This section provides that the Division of Motor Vehicles may prove notice of personal delivery, or by
mail, by making a notation in its records. A certified copy of the Division's records would be adm1551ble
in any court or administrative agency proceeding as proof of notice.

Section 21
Under this amendment, a person is also guilty of a Class 1 misdemeanor if

e The Division has sent a notice of revocation of license for driving while impaired, and the
person drives on a highway with a revoked license.

o The person fails to appear for two years from the charge date if charged with an implied
consent offense.

Upon conviction, the person license is revoked an additional year for the first offense, two years for the
second offense, and permanently for a third or subsequent offense. The bill provides that if the license
was revoked for a reason stated above, the person may only apply after one year. If a person's license
was revoked due to one of the specified offenses, a conditional restoration requires the person to obtain a
substance abuse assessment (and complete any required education or treatment), and show proof of
financial responsibility.

The Division may also require the installation of ignition interlock on vehicles, and may cancel
conditionally restored licenses if any conditions of restoration are violated. The Division may also
cancel vehicle registrations and require the surrender of cards and plates.

PART XIII - MODIFYING CURRENT PUNISHMENTS
Section 22

In Blakely v. Washington, decided by the United States Supreme Court in June 2004, the Court held
that the facts supporting the imposition of a sentence longer than the statutory maximum must be found
by a jury beyond a reasonable doubt, or be admitted by the defendant. In State v. Allen, the North
Carolina Court of Appeals, in applying Blakely under North Carolina's Structured Sentencing Act, held
that the existence of aggravating factors that will increase a felony sentence beyond that which is
permitted under the presumptive range must be found by a jury beyond a reasonable doubt or be
admitted by the defendant.

Chapter 20 also includes sentencing provisions that rely on the proof of aggravating factors.
Consequently, based upon the holding in Blakely, the amendments in these sections provide the
procedures for holding a sentencing hearing in Superior Court. A jury would find the aggravating
factors necessary for enhanced punishment. The judge is not required to allow proof of aggravating
factors to the jury if the defendant stipulates to their existence.

The procedures allow for a defendant to admit to the aggravating factor only, or plead guilty only to the
charge. A judge may find the existence of prior convictions without a jury determination. The State

Legislative Services Office North Carolina General Assembly Research Division, 733-2578
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must provide notice of its intent to use one or more aggravating factors if the defendant appeals to
Superior court.

The bill provides that a defendant sentenced to a term of imprisonment that is 48 hours or more must
serve the term hour for hour. Consequently, a defendant arriving at a confinement facility on a Friday
evening would not be eligible for release on Sunday morning, although two "days" have passed.

A defendant reporting to jail that shows positive on an alcohol screening test would forfeit any option to
serve confinement time on weekends.

Section 23

Requires the clerk of court to keep for a minimum of ten years all records relating to persons charged
with impaired driving offenses. Prior to destroying the record, the clerk is required to record the data
specified in the provision.

Section 24

Repeals revocation and notice procedures that are supefseded by other provisions in the bill.

PART XIV — ILLEGAL CONSUMPTION UNDER 21 AND ADMISSIBILITY OF THE
RESULTS OF AN ALCOHOL SCREENING DEVICE

Section 25

The section makes it illegal for a person less than 21 years of age to consume any alcoholic beverages.
The exceptions are: ‘

o during the course of treatment by a licensed physician, druggists, or dental surgeons for
medicinal or pharmaceutical purposes, or by medical facilities established and maintained for
the treatment of addicts;

o for sacramental purposes by any organized church or ordained minister; and

e under the direct supervision of an instructor during a culinary class that is part of a
curriculum at an accredited college or university.

The bill authorizes a law enforcement officer to administer a screening test to a person less than 21 years
of age if there is probable cause that the person has consumed alcohol. The test result would be
admissible in any court or administrative proceeding.

PART XV — DWI DEFENDANTS ASSIGNMENT TO COMMUNITY SERVICE PAROLE OR
HOUSE ARREST '

Section 26

This section requires that any impaired driving offender that has completed recommended treatment or a
training program, and is not being paroled to a residential treatment program, shall as a condition of
parole, be placed on

e community service parole, or

e house arrest with electronic monitoring.

Legislative Services Office North Carolina General Assembly _ Research Division, 733-2578
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PART XVI - PREVENT NONCOMPLIANT PERMIT HOLDERS FROM SWITCHING
PERMITS

Section 27

The bill provides that a permittee may not employ someone who has been a permit holder and who has
had their permit revoked within three years. This is designed to prevent a current permit holder who
becomes ineligible from using a surrogate to be the designated permit holder, while remaining in charge
of the business.

PART XVII - DWI TRAINING FOR JUDGES
Section 28 '

Requires all justices and judges in the General Court of Justice to receive a minimum of two hours of
continuing judicial education, every two years, on DWI issues.

PART XVIII - REQUIRE DA SIGNATURE FOR A DISTRICT COURT MOTION FOR
APPROPRIATE RELIEF

Section 29

The section provides that a motion for appropriate relief (MAR) may not be granted without the
signature of the District Attorney. An MAR is a pleading by the defendant seeking relief from a
judgment of the court. If the defendant gives notice by oral motion in court, or written notice to the
District Attorney, then the court may grant the motion if the DA has not signed 10 days after receipt of
notice.

PART XIX - EFFECTIVE DATE
Section 30

The requirement that the AOC electronically record certain data (see Section 18, above) becomes
effective after the next rewrite of the Superior Court Clerks System. Section 22 is effective when it
becomes law. The remainder of the act becomes effective on December 1, 2006, and applies to offenses
committed on or after that date.

H1048-smrk-csrk-001

Summary contribution by Susan Sitze, Staff Attorney.
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ATTACHMENT TO
SUMMARY, H1048-CSRK-40
Senate Judiciary |
June 1, 2006
COMPARISON -- HOUSE BILL 1048 AND SENATE BILL 1048 PCS
Subject Area House Bill 1048 Senate PCS
Regulating Kegs Sections 1 & 2 Sections 1 & 2
Checking Stations Sec. 3 —no written planifa | Sec. 3 —

written policy

(1) no req.'ment for a written
plan or policy;

(2) deletes "near a business
selling alcohol" on repeated
checkpoints and provides
that repeated checkpoints in
the same location or
proximity should be avoided.

Implied Consent Procedures | Section 4

Section4 -

(1) removes out-of-State
application in 20-38.1 and
gives State-wide jurisdiction
(2) Adds that Dist. Ct.
sentence is vacated on appeal
to Sup. Ct.

Allow Testimony/Opinion Section 5

Section 5 .

(1) removes "in accordance
with training" after test
name.

Legislative Services Office North Carolina General Assembly

Research Division, 733-2578
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Alcohol Screening Devices

Section 6

Secti(_)n 6

Clarification of Impaired

Sections 7 - 14

Seétions 7-12

Driving Offenses
(1) removes "by the public" | (1) retains "by the public"
for regulated areas for regulated areas
(2) creates a "third" method | (2) no third method—
of proving DWI clarifies per se .08 burden
(3) removes exemption for and provides for rebuttal
horses, bicycles, or (3) keeps exemption for
lawnmowers horses and bicycles
(4) changes .04 level for (4) keeps .04 level for
DWI for commercial commercial vehicles
vehicles to 0.00 (5) no provision on GVW
(5) adds language re: GVW | commercial vehicles
for commercial vehicles

Felony Death by Vehicle; Sectton 15 — Section 13 —

Felony Serious Injury by (1) makes felony death by (1) makes felony death by

Vehicle vehicle a Class D felony vehicle a Class E felony

(2) makes felony serious
injury by vehicle a Class E
felony

(2) makes felony serious
injury by vehicle a Class F
felony

(3) adds aggravated offenses
(4) adds repeat felony death
offense

Clarify Implied Consent Law | Section 16 Section 14

Admissibility of Chemical Section 17 Section 15

Analysis (1) adds language to
provision allowing officer to
compel blood/urine sample

Improved Access to Medical | Section 18 Sections 16 and 17

Records

(1) adds provision exempting
information from any
applicable privilege

Legislative Services Office

North Carolina General Assembiy

Research Division, 733-2578
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Notice Procedure and

Sections 20 and 21

Sections 20 and 21

Driving While License (1) re-drafts req.'ments for

Revoked cond. license where revoked
under specified sections
(2) Identifies vehicles
subject to cancellation of
registration and plate
surrender

Modify Punishments Sections 22 -- 24 Sections 22 -- 24

Illegal consumption under | Section 25 and 26 Section 25

21 years (1) adds technical addition
for 19 and 20 year olds

Parole of DWI defendants | Section 27 Section 26

Prevent Switching Names Section 27

of Permit Holders

DWI Training for Judges Section 28

Require DA signature on Section 29

MAR filing

Effective Date Section 28 Section 30

Legislative Services Olffice

North Carolina General Assembly

Research Division, 733-2578
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HOUSE BILL 1048
Committee Substitute Favorable 6/8/05
Third Edition Engrossed 7/20/05
PROPOSED SENATE COMMITTEE SUBSTITUTE H1048-CSRK-40 |v.24]

6/1/2006 2:09:05 PM

Short Title:  Governor's DWI Task Force Recommendations. (Public)

Sponsors:

Referred to:

March 31, 2005

A BILL TO BE ENTITLED
AN ACT TO IMPLEMENT THE RECOMMENDATIONS OF THE GOVERNOR'S
TASK FORCE ON DRIVING WHILE IMPAIRED. )
The General Assembly of North Carolina enacts:
PART I. REGULATING MALT BEVERAGE KEGS

SECTION 1. G.S. 18B-403 reads as rewritten:

“(a)  Amounts. — With a purchase-transportation permit, a person may purchase
and transport an amount of alcoholic beverages greater than the amount specified in
G.S. 18B-303(a). A permit authorizes the holder to transport from the place of purchase
to the destination within North Carolina indicated on the permit at one time the
following amount of alcoholic beverages:

(1) A maximum of 100 liters of unfortified wine;

(2) A maximum of 40 liters of either fortified wine or spirituous liquor, or
40 liters of the two combined;or combined;

(3)  The amount of fortified wine or spirituous liquors specified on the
purchase-transportation ~ permit  for a  mixed  beverage
permittee:permittee; or

(4) A keg of malt beverage for off-premises consumption, when purchased
by a person who is not a permittee.

(b)  Issuance of Permit. — A purchase-transportation permit may be issued by

(1)  The local board chairman;

(2) A member of the local board;

(3)  The general manager or supervisor of the local beard:-erboard;

(4)  The manager or assistant manager of an ABC store, if he is authorized
to issue permits by the local board ehatman-chairman; or
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(5)  The retailer of a keg of malt beverage for off-premises consumption. A
permit issued under this subdivision is only valid for kegs of malt
beverage sold by that retailer.

(c)  Disqualifications. — A purchase- transportatlon permlt shall not be issued to a
person who:

(1)  Is not sufficiently identified or known to the issuer;

(2)  Is known or shown to be an alcoholic or bootlegger;

(3) Has been convicted within the previous three years of an offense
involving the sale, possession, or transportation of  nontaxpaid
alcoholic beverages; or ‘

(4)  Has been convicted within the previous three years of an offense
involving the sale of alcoholic beverages without a permit.

(d) = Form. — A purchase-transportation permit shall be issued on a printed form
adopted by the Commission. The Commission shall adopt rules specifying the content
of the permit form. :

(e)  Restrictions on Permit. — A purchase may be made only from the store named
on the permit. One copy of the permit shall be kept by the issuing person, one by the
purchaser, and one by the store from which the purchase is made. The purchaser shall
display his copy of the permit to any law-enforcement officer upon request. A permit
for the purchase and transportation of spirituous liquor may be issued only by an
authorized agent of the local board for the jurisdiction in which the purchase will be
made.

(f)  Time. — A purchase-transportation permit is valid only until 9:30 P.M. on the
date of purchase, which date shall be stated on the permit.

(g)  Special Occasion Purchase-Transportation Permit. — When a person holds a
special occasion for which a permit under G.S. 18B-1001(8) or (9) is required, the
purchase-transportation permit issued to him may provide for the storage at and
transportation to and from the site of the special occasion of unfortified wine, fortified
wine, and spirituous liquor for a period of no more than 48 hours before and after the
special occasion. The purchase-transportation permit authorizes that person to transport
only the amounts of those alcoholic beverages authorized by subsection (a). The
Commission may adopt rules to govern issuance of these extended purchase-
transportation permits.

(h)  Any retailer that issues a purchase-transportation permit pursuant to
subdivision (b)(5) of this section shall retain the records of all permits issued for at least
one year. "

SECTION 2. G.S. 18B-303(a) reads as rewritten:

"(a) Purchases Allowed. — Without a permit, a person may purchase at one time:

(1)  Not more than 80 liters of malt beverages;,—other—than—draft—malt

beverages-in—kegs:beverages, except draft malt beverages in kegs for
off-premises consumption. For purchase of a keg of malt beverages for

off-premises consumption, the permit required by G.S. 18B-403(a)(4)
must first be obtained;

Page 2 . House Bill 1048 H1048-CSRK-40 [v.24]
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(2)  Any amount of draft malt beverages_by a permittee in kegs:kegs for
on-premises consumption;
(3)  Not more than 50 liters of unfortified wine;
(4)  Not more than eight liters of either fortified wme or Qplrltuous liquor,
or eight liters of the two combined."
PART 1. MODIFYING THE STATUTES ON CHECKING STATIONS AND
ROADBLOCKS
SECTION 3. G.S. 20-16.3A reads as rewritten:

"§ 20-16.3A. lmpaired-driving-eheeks: Checking Stations and Roadblocks.
(a) A law-enforcement agency may make-tmpaired-driving-cheeks-ef-drivers-of
vehicles—on—highways—and—publie—vehiewlar—areas——conduct checking stations to

determine compliance with the provisions of this Chapter. If the agency_is conducting a
checking station for the purposes of determmmg compliance with this Chapter it must:

(2) Desngnate in advance the pattern both for stopping vehncle% and for
requesting drivers that are stopped-to-submit-to-aleohol-sereentngtests
to produce drivers license, registration, and insurance information. The
plan—_pattern need not be in_writing and may include contingency
provisions for altering either pattern if actual traffic conditions are
different from those anticipated, but no individual officer may be given
discretion as to which vehicle is stopped or, of the vehicles stopped,

which driver is requested to—submit—to—an—alcoholsereenng—test to

produce drivers license, registration or insurance information.

(3) Marks—the-area—in—which-ehecks—are-conductedto-advise-Advise the
public that an authorized tmpatred-driving—eheek— checking station is
being-made_operated by having, at a minimum, one law enforcement
vehicle with its blue light in operation during the conducting of the
checking station.

(b)  An officer who determines there is a reasonable suspicion that an occupant
has violated a provision of this Chapter, or any other provision of law, may detain the
driver to further investigate in accordance with law. The operator of any vehicle stopped
at a checking station established under this subsection may be requested to submit to an
alcohol screening test under G.S. 20-16.3 if during the course of the stop the officer
determines the driver had previously consumed alcohol or has an open container of
alcoholic beverage in the vehicle. The officer so requesting shall consider the results of
any alcohol screening test or the driver's refusal in determining if there is reasonable
suspicion to investigate further.

(¢) Law enforcement agencies may conduct any type of checking station or
roadblock as long as it is established and operated in accordance with the provisions of
the United States Constitution and the Constitution of North Carolina.

H1048-CSRK-40 [v.24] House Bill 1048 Page 3
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(d)  The placement of checkpoints should be random and agencies shall avoid
placing checkpoints repeatedly in the same location or proximity. This subsection shall
not be a defense to any offense arising out of the operation of a checking station.

Ihif See 1a0 o % oy ion - ! 1 ’

‘ .“-e“ﬂ.i aﬂd ef the l Hiied Stqtes." ,
PART 111. PROVIDING FOR IMPLIED-CONSENT PRETRIAL AND COURT
PROCEEDINGS

SECTION 4. Chapter 20 of the General Statutes is amended by adding a
new Article to read:

"Article 2D.
"Implied-Consent Offense Procedures.
"8 20-38. Applicability.

The procedures set forth in this Article shall be followed for the investigation and
processing of an implied-consent offense as defined in G.S. 20-16.2. The trial
procedures shall apply to _any implied-consent offense litigated in the District Court
Division.

"§ 20-38.1. Investigation.

A law enforcement officer who is investigating an implied-consent offense or a
vehicle crash that occurred in the officer's territorial jurisdiction is authorized to seek
evidence of the driver's impairment, and make arrests, at any place within the State.

"§ 20-38.2. Police processing duties.

Upon the arrest of a person, with or without a warrant, but not necessarily in the
order listed, a law enforcement officer:

1) Shall inform the person arrested of the charges or a cause for the
arrest.

(2) May take the person arrested to any place within the State for one or
more chemical analyses at the request of any law enforcement officer
and for any evaluation by a law enforcement officer, medical
professional, or other person to determine _the extent or cause of the
person's impairment.

(3)  May take the person arrested to some other place within the State for
the purpose of having the person identified, to complete a crash report,
or for any other lawful purpose.

(4) May take photographs and fingerprints in _accordance with
G.S. 15A-502.

Pagc 4 House Bill 1048 H1048-CSRK-40 [v.24]
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%)

Shall take the person arrested before a judicial official for an initial

appearance after completion of all investigatory procedures, crash

reports, chemical analyses, and other procedures provided for in this
section.

"8 20-38.3. Initial appearance.

(a)  Appearance Before a Magistrate. — Except as modified in this Article, a

magistrate shall

follow the procedures set forth in Article 24 of Chapter 15A of the

General Statutes.

€]

(2)

A magistrate may hold an initial appearance at any place within the
county and shall, to the extent practicable, be available at locations
other than the courthouse when it will expedite the initial appearance.
In determining whether there is probable cause to believe a person is
impaired, the magistrate may review all alcohol screening tests,
chemical analyses, receive testimony from any law enforcement
officer concerning impairment and the circumstances of the arrest, and
observe the person arrested. If the evidence would lead a reasonable
person _to believe that a crime has been committed by the person
charged. the magistrate shall find probable cause.

If there is a finding of probable cause, the magistrate shall consider

whether the person is impaired to the extent that the provisions of

G.S. 15A-534.2 should be imposed.

The magistrate shall also:

a. Inform the person in_writing of the established procedure to
have others appear at the jail to: observe his condition or to
administer _an_additional chemical analysis if the person is
unable to make bond; and

b Require the person who is unable to make bond to list all
persons he wishes to contact and telephone numbers on a form
that sets forth the procedure for contacting the persons listed. A
copy of this form shall be filed with the case file.

(b)  The Administrative Office of the Courts shall adopt forms to implement this

Article.

"8 20-38.4. Facilities.

(a)  The Chief District Court Judge, the Department of Health and Human

Services, the district attorney, and the sheriff shall:

(h
(2)
3)

Establish a written procedure for attorneys and witnesses to have
access to the chemical analysis room.

Approve the location of written notice of implied-consent rights in the
chemical analysis room in accordance with G.S. 20-16.2.

Approve a_ procedure for access to a person arrested for an
implied-consent offense by family and friends or a qualified person
contacted by the arrested person to obtain blood or urine when the
arrested person is_held in custody and unable to obtain pretrial release

from jail.

H1048-CSRK-40 [v.24] House Bill 1048 Page 5
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(b)  Signs shall be posted explaining to the public the procedure for obtaining
access to the room where the chemical analysis of the breath is administered and to any
person arrested for an implied-consent offense. The initial signs shall be provided by the
Department of Transportation, without costs. The signs shall thereafter be maintained
by the county for all county buildings and the county courthouse.

(¢)  IHfthe instrument for performing a chemical analysis of the breath is located in
a_State or municipal building, then the head of the highway patrol for the county or the
chief of police for the city or that person's designee shall be substituted for the sheriff
when determining signs and access to the chemical analysis room. The signs shall be
maintained by the owner of the building. When a breath testing instrument is in a_motor
vehicle or at a temporary location, the Department of Health and Human Services shall
alone perform the above functions listed in subdivisions (a)(1) and (a)(2) of this section.

"§ 20-38.5. Motions and district court procedure.

(a)  The defendant may move to suppress evidence or dismiss charges only prior
to trial, except the defendant may move to dismiss the charges for insufficient evidence
at the close of the State's evidence and at the close of all of the evidence without prior
notice. If, during the course of the trial, the defendant discovers facts not previously
known, a motion to suppress or dismiss may be made during the trial.

(b) Upon a motion to suppress or dismiss the charges, other than at the close of
the State's evidence or at the close of all the evidence, the State shall be granted
reasonable time to procure witnesses or evidence and to conduct research required to
defend against the motion.

(¢)  The judge shall summarily grant the motion to suppress evidence if the State
stipulates that the evidence sought to be suppressed will not be offered in evidence in
any criminal action or proceeding against the defendant.

()  The judge may summarily deny the motion to suppress evidence if the
defendant failed to make the motion pretrial when all material facts were known to the
defendant.

(¢) If the motion is not determined summarily, the judge shall make the
determination after a hearing and finding of facts. Testimony at the hearing shall be
under oath. :

H The judge shall set forth in writing the findings of fact and conclusions of law
and preliminarily indicate whether the motion should be granted or denied. If the judge
preliminarily indicates the motion should be granted, the judge shall not enter a final
judement on the motion until after the State has appealed to superior court or has

indicated it does not intend to appeal.
"§ 20-38.6. Appeal to superior court.

(a) The State may appeal to superior court any district _court preliminary
determination granting a motion to suppress or dismiss. If there is a dispute about the
findings of fact, the superior court shall not be bound by the findings of the district court
but shall determine the matter de novo. Any further appeal shall be governed by Article
90 of Chapter 15A of the General Statutes.

(b)  The defendant may not appeal a denial of a pretrial motion to suppress or to
dismiss but may appeal upon conviction as provided by law.

Page 6 House Bill 1048 H1048-CSRK-40 [v.24]
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()  Notwithstanding the provisions of G.S. 15A-1431, for any implied-consent
offense that is first tried in district court and that is appealed to superior court by the

defendant for a trial de novo as a result of a conviction, the sentence imposed by the
district court is vacated upon giving notice of appeal. The case shall only be remanded
back to district court with the consent of the prosecutor and the superior court. When an
appeal is withdrawn or a case is remanded back to district court, the district court shall
hold a new sentencing hearing and shall consider any new convictions, and if the
defendant has any pending charges of offenses involving impaired driving, shall delay
sentencing in the remanded case until all cases are resolved."
PART 1V. ALLOWING THE ADMISSIBILITY OF DRUG RECOGNITION
EXPERTS, HGN TESTIMONY, AND OPINION AS TO SPEED BY AN
ACCIDENT RECONSTRUCTION EXPERT
SECTION 5. Article 7 of Chapter 8C of the General Statutes is amended by
adding a new rule of evidence to read:
"Rule 707. Drug recognition expert and HGN testimony and opinion as to speed of
an accident reconstruction expert.

(a) Results of Horizontal Gaze Nystagmus (HGN) Test. — The results of a
horizontal gaze nystagmus (HGN) test are admissible into evidence, and the opinion of
the analyst is admissible as to whether the results are consistent with a chemical analysis
or consistent with a person who is under the influence of a particular type or class of
impairing_substances, when the HGN test is administered by a person who has

successfully completed training in HGN.

(b)  Opinion of Drug Recognition Expert (DRE). — The opinion of a DRE that a
person is under the influence of one or more impairing substances, and the opinion as to
the category of such impairing substance or substances is admissible in any court or

adnunistrative hearing when the DRE holds a current certification as a DRE issued by

the Department of Health and Human Services.

(¢)  Opinion as to Speed of a Vehicle. — Any person who is found by a court to be
an expert in accident reconstruction who has performed a reconstruction of a crash or

has reviewed the report of investigation may give an opinion as to the speed of a vehicle

even if the expert did not actually observe the vehicle moving.

Nothing contained in this Rule shall be construed to prohibit cross-examination of
any person as to their opinions and the basis for the opinions and shall not limit other
opinion testimony otherwise admissible under the rules of evidence or court decision."”

_\/I’ART V. ALCOHOL SCREENING DEVICES

SECTION 6. G.S. 20-16.3 reads as rewritten:

"§ 20-16.3. Alcohol screening tests required of certain drivers; approval of test
devices and manner of use by Commission—for—Health—Services;
Department of Health and Human Services; use of test results or refusal.

(a)  When Alcohol Screening Test May Be Required; Not an Arrest. — A
law-enforcement officer may require the driver of a vehicle to submit to an alcohol
screening test within a relevant time after the driving if the officer has:

(1)  Reasonable grounds to believe that the driver has consumed alcohol
and has:

- H1048-CSRK-40 [v.24] House Bill 1048 Page 7
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a. Committed a moving traffic violation; or
b. Been involved in an accident or collision; or 4
(2)  An articulable and reasonable suspicion that the driver has committed
an implied-consent offense under G.S. 20-16.2, and the driver has
been lawfully stopped for a driver's license check or otherwise
lawfully stopped or lawfully encountered by the officer in the course
of the performance of the officer's duties.
Requiring a driver to submit to an alcohol screening test in accordance with this section
does not in itself constitute an arrest.

(b)  Approval of Screening Devices and Manner of Use. — The Commission—for
Health-ServicesDepartment of Health and Human Services is directed to examine and
approve devices suitable for use by law-enforcement officers in making on-the-scene
tests of drivers for alcohol concentration. For each alcohol screening device or class of
devices approved, the Commission—_Department must adopt regulations governing the
manner of use of the device. For any alcohol screening device that tests the breath of a
driver, the Commission-_ Department is directed to specify in its regulations the shortest
feasible minimum waiting period that does not produce an unacceptably high number of
false positive test results.

(¢)  Tests Must Be Made with Approved Devices and in Approved Manner. —~ No
screening test for alcohol concentration is a valid one under this section unless the
device used is one approved by the Commission—for-Health-Services-_Department and
the screening test is conducted in accordance with the applicable regulations of the
Commission- Department as to the manner of its use.

(d) Use of Screening Test Results or Refusal by Officer. — The tesults-efanfact
that a driver showed a positive or negative result on an alcohol screening test, but not
the actual alcohol concentration result, or a driver's refusal to submit may be used by a
law-enforcement officer, and _is admissible in a court, or an administrative agency in
determining if there are reasonable grounds for believingbelieving:

(1)  thatThat the driver has committed an implied-consent offense under
G-5-20-+62-G.S. 20-16.2; and

(2)  That the driver had consumed alcohol and that the driver had in_his or
her blood previously consumed alcohol, but not to prove a particular
alcohol concentration. Negative ertow-results on the alcohol screening

test may be used in factually appropriate cases by the officer, a court,
or an administrative agency in determining whether a person's alleged
impairment is caused by an impairing substance other than alcohol.

ammme%éﬂg
PART VI. CLARIFICATION OF IMPAIRED DRIVING OFFENSES

SECTION 7. G.S. 20-4.01 reads as rewritten:
"§ 20-4.01. Definitions.
Unless the context requires otherwise, the following definitions apply throughout
this Chapter to the defined words and phrases and their cognates:

Page 8 House Bill 1048 H1048-CSRK-40 [v.24]
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(32

) Public Vehicular Area. — Any area within the State of North Carolina
that meets one or more of the following requirements:

a.

d.

The area i1s generaly—epen—to—and—used by the public for
vehicular traffie—traffic at any time, including by way of

illustration and not limitation any drive, driveway, road,

roadway, street, alley, or parking lot upon the grounds and

premises of any of the following:

. Any public or private hospital, college, university,

school, orphanage, church, or any of the institutions,

parks or other facilities maintained and supported by the

State of North Carolina or any of its subdivisions.

Any service station, drive-in theater, supermarket, store,

restaurant, or office building, or any other business,

residential, or municipal establishment providing parking
space-for-eustomers;—patronsor-the—publie:_whether the
business or establishment is open or closed.

3. Any property owned by the United States and subject to
the jurisdiction of the State of North Carolina. (The
inclusion of property owned by the United States in this
definition shall not limit assimilation of North Carolina
law when applicable under the provisions of Title 18,
United States Code, section 13).

The area is a beach area used by the public for vehicular traffic.

The area 1s a road epeﬂed—t& sed by vehlcular trafﬁc within or

leading to a s s—their

guests—and-members-of the-publie;-subdivision, whethel or not

o

- the subdivision roads have been offered for dedication to the

public.

The area i1s a portion of private property used fer-by vehicular
traffic and designated by the private property owner as a public
vehicular area in accordance with G.S. 20-219.4."

SECTION 8. G.S. 20-138.1(a) reads as rewritten:
Impaired driving.

(a)  Offense. — A person commits the offense of impaired driving if he drives any
vehicle upon any highway, any street, or any public vehicular area within this State:
While under the influence of an impairing substance; or
After having consumed sufficient alcohol that he has, at any relevant
time after the driving, an alcohol concentration of 0.08 or more. The
State has met its burden of proof for a violation of this subdivision if,
at_any relevant time after the driving, the defendant submitted to a
chemical analysis and the result was 0.08 or more. A person who has
submitted to a chemical analysis of a blood sample, pursuant to G.S.
20-139.1(d), may use the result as rebuttal evidence that the person

"§ 20-138.1.

()
(2)

H1048-CSRK-
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had, at a relevant time after driving, an alcohol concentration of 0.08
or more, '

(3)  With any amount of a Schedule | or II controlled substance, as listed in
G.S. 90-89 or G.S. 90-90, or its metabolites in his blood or urine.

(b)  Defense Precluded. — The fact that a person charged with violating this
section is or has been legally entitled to use alcohol or a drug is not a defense to a
charge under this section._However, it shall be an_affirmative defense to a charge
pursuant to subdivision (a)(3) of this section for a Schedule 11 controlled substance if the
defendant can show that the Schedule 11 substance in the defendant's blood or urine was

lawfully obtained and taken in therapeutically appropriate amounts.

(b1) Defense Allowed. — Nothing in this section shall preclude a person from
asserting that a chemical analysis result is inadmissible pursuant to G.S. 20-139.1(b2).

(¢)  Pleading. — In any prosecution for impaired driving, the pleading is sufficient
if it states the time and place of the alleged offense in the usual form and charges that
the defendant drove a vehicle on a highway or public vehicular area while subject to an
impairing substance.

(d)  Sentencing Hearing and Punishment. — Impaired driving as defined in this
section is a misdemeanor. Upon conviction of a defendant of impaired driving, the
presiding judge must—shall hold a sentencing hearing and impose punishment in
accordance with G.S. 20-179.

(e)  Exception. — Notwithstanding the definition of "vehicle" pursuant to
G.S.20-4.01(49), for purposes of this section the word "vehicle" does not include a
horse-bieyele—orlawnmewer_or bicycle.

SECTION 9. G.S. 20-138.2(a) reads as rewritten:

"(a) Offense. — A person commits the offense of impaired driving in a commercial
motor vehicle if he drives a commercial motor vehicle upon any highway, any street, or
any public vehicular area within the State:

(1)  While under the influence of an impairing substance; or

(2)  After having consumed sufficient alcohol that he has, at any relevant
time after the driving, an alcohol concentration of (.04 or more. The
State has met its burden of proof for a violation of this subdivision if,
at any relevant time after the driving, the defendant submitted to a
chemical analysis and the result was 0.04 or more. A person who has
submitted to a chemical analysis of a blood sample, pursuant to G.S.
20-139.1(d), may use the result as rebuttal evidence that the person
had, at a relevant time after driving, an alcohol concentration of 0.04
or more.

SECTION 10. G.S. 20-138.3 reads as rewritten:

"§ 20-138.3. Driving by person less than 21 years old after consuming alcohol or
drugs.

(a)  Offense. — It is unlawful for a person less than 21 years old to drive a motor

vehicle on a highway or public vehicular area while consuming alcohol or at any time
while he has remaining in his body any alcohol or controlled substance previously
consumed, but a person less than 21 years old does not violate this section if he drives

Page 10 House Bill 1048 H1048-CSRK-40 [v.24]
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with a controlled substance in his body which was lawfully obtained and taken in
therapeutically appropriate amounts.

(b)  Subject to Implied-Consent Law. — An offense under this section is an
alcohol-related offense subject to the implied-consent provisions of G.S. 20-16.2. The
provisions of G.S. 20-139.1 shall apply to an offense committed under this section.

(bl) Odor Insufficient. — The odor of an alcoholic beverage on the breath of the
driver is insufficient evidence by itself to prove beyond a reasonable doubt that alcohol
was remaining in the driver's body in violation of this section unless the driver was
offered an alcohol screening test or chemical analysis and refused to provide all
required samples of breath or blood for analysis.

(b2) . Alcohol Screening Test. — Notwithstanding any other provision of law, an
alcohol screening test may be administered to a driver suspected of violation of -
subsection (a) of this section, and the results of an alcohol screening test or the driver's
refusal to submit may be used by a law enforcement officer, a court, or an
administrative agency in determining if alcohol was present in the driver's body. No
alcohol screening tests are valid under this section unless the device used is one
approved by the Commission—forHealth-Services:—Department of Health and Human
Services, and the screening test is conducted in accordance with the applicable
regulations of the Commission-Department as to its manner and use.

(¢)  Punishment; Effect When Impaired Driving Offense Also Charged. — The
offense in this section is—a—Class—2—misdemeanor—shall be punished pursuant to
G.S.20-179. It is not, in any circumstances, a lesser included offense of impaired
driving under G.S. 20-138.1, but if a person is convicted under this section and of an
offense involving impaired driving arising out of the same transaction, the aggregate
punishment imposed by the court may not exceed the maximum applicable to the
offense involving impaired driving, and any minimum punishment applicable shall be
imposed.

(cl) Notwithstanding any other provision of law, if a person either pleads or is
found guilty of a violation of this section, a court may, with the defendant's consent (1)
withhold entry of judgment and defer further proceedings, and (ii) place the defendant
on probation for a minimum of one year upon such reasonable terms and conditions as it

may _require. Action may only be taken under this subsection if all of the following
conditions are met:

(1)  The defendant has no pendmg charges under Chapters 18B, 20, 14, or
90 of the General Statutes.

(2)  The defendant has no prior convictions for a violation of this section or
of Chapter 18B of the General Statues.

(3) The defendant has no prior convictions for an offense involving
impaired driving under any federal or other States' statutes relating to
the substances or paraphenelia listed in Articles 5, SA, or 5B of
Chapter 90 of the General Statues.

(c2) Notwithstanding any other provision of law, a court shall impose, at a
minimum, all of the terms and conditions listed in this subsection for any defendant
placed on probation pursuant to subsection (c1) of this section. The defendant shall:

H1048-CSRK-40 [v.24] House Bill 1048 Page 11
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(1)  Obtain a substance abuse assessment within 30 days and comply with
education or treatment requirements recommended by the assessment.

(2)  Not operate a motor vehicle for at least 90 days.

(3) Perform 50 hours of community service and pay the community
service fee.

(4)  Submit_at reasonable times to warrantless searches by a probation
officer of his or her person, vehicle, and premises including drug and
alcohol screening and testing and pay the costs of such screening and

(5) Not possess or consume any alcoholic beverage or controlled

substance unless the controlled substance is_lawfully prescribed to the
person.
(6)  Pay court costs and all fees.
(7) Not violate any law of this or any other state or the federal
(8)

government. '
Remain gainfully employed or in school as a full-time student as

determined by the probation officer.
(9)  Not violate any other reasonable condition of probation.
Upon violation of any term or condition of probation ordered pursuant to subsection
(cl), or of this subsection, the court may enter an adjudication of guilt and proceed as
otherwise provided.

(c3) Upon fulfillment of the terms and conditions of probation ordered under
subsections (cl) or (c2) of this section, the court shall discharge the defendant and
dismiss the proceedings against him if all of the following conditions are met:

(1)  The defendant does not have any pending charges for violating any
law of this State.
(2) The defendant has not violated any laws of this State, including
(3)  The defendant has not been convicted of violating any federal or other
States' statutes that are substantially similar to provisions in Chapters
18B, 20, 14, or 90 of the General Statutes.
Discharge and dismissal under this section shall be without court adjudication of guilt
and shall not be deemed a conviction for purposes of this section or for purposes of
disqualifications or disabilities imposed by law upon conviction of a crime including the
additional penalties imposed for second or subsequent convictions.

(d)  Limited Driving Privilege. — A person who is convicted of violating
subsection (a) of this section and whose drivers license is revoked solely based on that
conviction may apply for a limited driving privilege as provided in G.S. 20 179.3. This
subsection shall apply only if the person meets both of the following requirements:

(1) Is 18,19, or 20 years old on the date of the offense.

(2)  Has not previously been convicted of a violation of this section.
The judge may issue the limited driving privilege only if the person meets the eligibility
requirements of G.S. 20 179.3, other than the requirement in G.S.20 179.3(b)(I)c.
G.S. 20 179.3(e) shall not apply. All other terms, conditions, and restrictions provided

Page 12 , House Bill 1048 H1048-CSRK-40 [v.24]




[ S S

10
I
12
13
14

IS

16

17

18

19

36
37
38
39
40
41
42
43

General Assembly of North Carolina Session 2005

for in G.S. 20 179.3 shall apply. G.S. 20 179.3, rather than this subsection, governs the

issuance of a limited driving privilege to a person who is convicted of violating

subsection (a) of this section and of driving while impaired as a result of the same
transaction." |
SECTION 11. G.S. 20-138.5(a) reads as rewritten:

"(a) A person commits the offense of habitual impaired driving if he drives while
impaired as defined in G.S. 20-138.1 and has been convicted of three or more offenses
involving impaired driving as defined in G.S. 20-4.01(24a) w1thm seven-10 years of the
date of this offense."

SECTION 12. G.S. 20-138.5(c) reads as rewritten:

"(¢) An offense under this section is an implied consent offense subject to the
provisions of G.S. 20-16.2._The provisions of G.S. 20-139.1 shall apply to an offense
committed under this section."”

PART VII. FELONY DEATH BY VEHICLE AND INJURY BY VEHICLE
SECTION 13. G.S. 20-141.4 reads as rewritten:

"§ 20-141.4. Felony and misdemeanor death by vehiel&vehlcle, fclonv serious
injury by vehicle; agoravated offenses: repeat felony death by vehicle.

(a) Repealed by Session Laws 1983, ¢. 435, s. 27.

(al) Felony Death by Vehicle. — A person commm the offense of felony death by
vehicle if he—unintentions 5€5 -
offense-of—tmpaired-drivi -
that—e#feme%%eﬁe*ﬂﬂate—eauee«a#—%heﬂeam

(1)  the person unintentionally causes the death of another person,
(2)  the person was engaged in the offense of impaired driving under
G.S. 20-138.1 or G.S. 20-138.2, and
(3) the commission of the offense in subdivision (al)(2) is the proximate
cause of the death.

(a2) Misdemeanor Death by Vehicle. — A person commits the offense of

misdemeanor death by vehicle if he-unintentionally-causes—the-death-ef-anotherperson
while-engazed—in-the—vielation-of-any—State-law—~or-local-ordinance—apphying—to-—the
mm%we%m%d&m%ewﬂamﬁﬁaﬁﬁe—eﬁmmmm

(1)  the person unintentionally causes the death of another person,

(2)  the person was engaged in the violation of any State law or local
ordinance applying to the operation or use of a vehicle or to the
regulation of traffic, other than impaired driving under G.S. 20-138.1,
and

(3)  the commission of the offense in subdivision (a2)(2) is the proximate
cause of the death.

(a3) Felony Serious Injury by Vehicle. — A person commits the offense of felony
serious injury by vehicle if
(1)  the person unmtentxonally causes serious injury to another person,

H1048-CSRK-40 [v.24] House Bill 1048 Page 13
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(2) the person was engaged in the offense of impaired driving under
G.S.20-138.1 or G.S. 20-138.2, and |

(3) the commission of the offense in subdivision (a3)(2) is the proximate
cause of the serious injury.

(ad4) Aggravated Felony Serious Injury by Vehicle. — A person commits the
offense of aggravated felony serious injury by vehicle if

(1)  the person unintentionally causes serious injury to another person,

(2) the person was engaged in_the offense of impaired driving under
G.S. 20-138.1 or G.S. 20-138.2,

(3) the commission of the offense in subdivision (a4)(2) is the proximate
cause of the serious injury, and

(4)  the person has a previous conviction involving impaired driving, as
defined in G.S.20-4.01(24a), within seven years of the date of the
offense.

(a5) Aggravated Felony Death by Vehicle, — A person commits the offense of
ageravated felony death by vehicle if

(1)  the person unintentionally causes the death of another person,

(2) the person was engaged in the offense of impaired driving under-
G.S.20-138.1 or G.S. 20-138.2,

(3)  the commission of the offense in subdivision (a5)(2) is the proximate

(4)

cause of the death, and

the person has a previous conviction involving impaired driving, as
defined in G.S.20-4.01(24a), within seven years of the date of the
offense. '

(a6) Repeat Felony Death by Vehicle Offender. — A person who commits an
offense under subsection (al) or subsection (a5), and who has a previous conviction
under subsection (al) or subsection (a5), shall be subject to the same sentence as 1f the
person had been convicted of second degree murder.

(b)  Punishments. — Unless the conduct is covered under some other provision of
law providing greater punishment, the following classifications apply to the offenses set
forth in this section:

Aggravated felony death by vehicle is a Class D felony.

Felony death by vehicle is a Class E felony.

Aggravated felony serious injury by vehicle is a Class E felony.
Felony serious injury by vehicle is a Class F felony.

Misdemeanor death by vehicle is a Class 1 misdemeanor.Felony-death

(1)
Q2)
(3)
4)
(5)

(¢)  No Double Prosecutions. — No person who has been placed in jeopardy upon
a charge of death by vehicle may be prosecuted for the offense of manslaughter arising
out of the same death; and no person who has been placed in jeopardy upon a charge of
manslaughter may be prosecuted for death by vehicle arising out of the same death.”
PART VHIL. CLARIFYING AND SIMPLIFYING THE IMPLIED CONSENT
LAW
SECTION 14. G.S. 20-16.2 reads as rewritten:

Page 14 House Bill 1048 H1048-CSRK-40 [v.24]
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"§ 20-16.2. Implied consent to chemical analysis; mandatory revocation of license
in event of refusal; right of driver to request analysis.

(a)  Basis for Charging Officer to Require Chemical Analysis; Notification of

Rights. — Any person who drives a vehicle on a highway or public vehicular area

theleby glves consent to a chemlcal analysns lfcharged w1th an 1mpl|ecl consent offeme

aﬁdﬂ—may—be—aehﬂﬂm%efeé—wheﬁ—{-he—eﬁﬁeer—Any law enforcement ofﬁcer who has

reasonable grounds to believe that the person charged has committed the
implied-consent effense-offense may obtain a chemical analysis of the person.

E*e%mewdedﬁﬁ—ﬂwub%eﬂeﬂ—e%subse&m%—befe%e%efore any type of
chemical analysis is administered the person charged shall be taken before a chemical
analyst authorized to administer a test of a person's breath or a law enforcement officer
who is authorized to administer chemical analysis of the breath, who shall inform the
person orally and also give the person a notice in writing that:

(1) Fhe-person-has—a-rightto-refuse—to-be—tested- You have been charged
with_an_implied-consent offense. Under the implied-consent law, you
can refuse any test, but your drivers license will be revoked for one
year_and could be revoked for a longer period of time under certain
circumstances, and an officer can compel you to be tested under other

(3)  The test results, or the fact of the—persoen'syour refusal, will be
admissible in evidence at trial-on-the-offense-charged-trial.

(4)  Thepersons-Your driving privilege will be revoked immediately for at
least 30 days-f: if you refuse any test or the test result is 0.08 or more,
0:04-0.04 or more if you were driving a commercial vehicle, or 0.01 or
more if you are under the age of 21.

charging-officer:After you are released, you may seek your own test in

addition to this test.

(6) fl—he—pemeﬂ—has—the—l%h{—{e—\(ou may call an attorney for advice and
select a witness to view for—him—er—her—the testing precedures;
procedures remaining after the witness arrives, but the testing may not
be delayed for these purposes longer than 30 minutes from the time

when-the-person-is-notified-of-his-er-her-of these rights._You must take

" H1048-CSRK-40 [v.24] House Bill 1048 Page 15
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the test at the end of 30 minutes even if you have not contacted an
attorney or your wﬂne%s has not arnved

authertty-apphies-regardless-of-the-type of chemicalanalysis-designated:

(al) Meaning of Terms. — Under this section, an "implied-consent offense" is an
offense involving impaired driving or an alcohol-related offense made subject to the
procedures of this section. A person is "charged" with an offense if the person is
arrested for it or if criminal process for the offense has been issued. A—e—ha+g11qg~9£ﬁee-r'—'
MW%%H%GGHH*G—MEMHW%MGHQ@HE—C ;

(b) Unconscious Person May Be Tested. — If a eharging-law enforcement officer

has reasonable grounds to believe that a person has committed an implied-consent
offense, and the person is unconscious or otherwise in a condition that makes the person
incapable of refusal, the eharging-law_enforcement officer may direct the taking of a
blood sample by—a—person—equalified—under—G-520-1391—or may direct the
administration of any other chemical analysis that may be effectively performed. In this
instance the notification of rights set out in subsection (a) and the request required by
subsection (c) are not necessary.

(¢)  Request to Submit to Chemical Analysis. — Fhe-chargiig-A law enforcement
offieer—officer or chem:cal analvqt m—&hwesa%e—e#—&he—ehame&l—aﬁﬂl-yst—whe—haﬁ
notHhed-the-pers shall designate the
type of test or tests to be given and elther may requeqt the person charged to submit to
the type of chemical analysis designated. If the person charged willfully refuses to
submit to that chemical analysis, none may be given under the provisions of this section,
but the refusal does not preclude testing under other applicable procedures of law.

(c1) Procedure for Reporting Results and Refusal to Division. — Whenever a
person refuses to submit to a chemical analysis—analysis, a person has an alcohol
concentration of (.16 or more, or a person's drivers license has an alcohol concentration
restriction and the results of the chemical analysis establish a violation of the restriction,
the charging officer and the chemical analyst must-shall without unnecessary delay go
before an official authorized to administer oaths and execute an affidavit(s) stating that:

(1) The person was charged with an implied-consent offense or had an
alcohol concentration restriction on the drivers license;

(2)  Fhe-charging—officer—A law enforcement officer had reasonable
grounds to believe that the person had committed an implied-consent
offense or violated the alcohol concentration restriction on the dnven
license;

(3)  Whether the implied-consent offense charged involved death or critical
injury to another person, if the person willfully refused to submit to
chemical analysis;

Page 16 House Bill 1048 H1048-CSRK-40 [v.24]
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(4)  The person was notified of the rights in subsection (a); and
(5)  The results of any tests given or that the person willfully refused to

submit to a chemical analysis—upen—the—request—of—the—charging

officer-analysis.
If the person's drivers license has an alcohol concentration restriction, pursuant to
G.S. 20-19(c3), and an officer has reasonable grounds to believe the person has violated
a provision of that restriction other than violation of the alcohol concentration level, the
charging—officer and chemical analyst shall complete the applicable sections of the
affidavit and indicate the restriction which was violated. The eharging-officer raust-shall
immediately mail the affidavit(s) to the Division. If the eharging—officer is also the
chemical analyst who has notified the person of the rights under subsection (a), the
charging-officer may perform alone the duties of this subsection.

(d)  Consequences of Refusal; Right to Hearing before Division; Issues. — Upon
receipt of a properly executed affidavit required by subsection (cl), the Division arust
shall expeditiously notify the person charged that the person's license to drive is revoked
for 12 months, effective on the tenth calendar day after the mailing of the revocation
order unless, before the effective date of the order, the person requests in writing a
hearing before the Division. Except for the time referred to in G.S.20-16.5, if the
person shows to the satisfaction of the Division that his or her license was surrendered
to the court, and remained in the court's possession, then the Division shall credit the
amount of time for which the license was in the possession of the court against the
I2-month revocation period required by this subsection. If the person properly requests
a hearing, the person retains his or her license, unless it is revoked under some other
provision of law, until the hearing is held, the person withdraws the request, or the
person fails to appear at a scheduled hearing. The hearing officer may subpoena any
witnesses or documents that the hearing officer deems necessary. The person may
request the hearing officer to subpoena the charging officer, the chemical analyst, or
both to appear at the hearing if the person makes the request in writing at least three
days before the hearing. The person may subpoena any other witness whom the person
deems necessary, and the provisions of G.S. 1A-1, Rule 45, apply to the issuance and
service of all subpoenas issued under the authority of this section. The hearing officer is
authorized to administer oaths to witnesses appearing at the hearing. The hearing muast

shall be conducted in the county where the charge was brought, and must-shall be

limited to consideration of whether:

(1)  The person was charged with an implied-consent offense or the driver
had an alcohol concentration restriction on the drivers license pursuant
to G.S. 20-19;

(2)  Fhe-charging-A law_enforcement officer had reasonable grounds to
believe that the person had committed an implied-consent offense or
violated the alcohol concentration restriction on the drivers license;

(3)  The implied-consent offense charged involved death or critical injury
to another person, if this allegation is in the affidavit:

(4)  The person was notified of the person's rights as lequned by
subsection (a ); and
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(5)  The person willfully refused to submit to a chemical analysis-upon-the
request-of-the-charging-otficer.analysis.

If the Division finds that the conditions specified in this subsection are met, it sust-shall
order the revocation sustained. If the Division finds that any of the conditions (1), (2),
(4), or (5) is not met, it must-shall rescind the revocation. If it finds that condition (3) is
alleged in the affidavit but is not met, it must-shall order the revocation sustained if that
is the only condition that is not met; in this instance subsection (dl) does not apply to
that revocation. If the revocation is sustained, the person must-shall surrender his or her
license immediately upon notification by the Division.

(dl) Consequences of Refusal in Case Involving Death or Critical Injury. — If the
refusal occurred in a case involving death or critical injury to another person, no limited
driving privilege may be issued. The 12-month revocation begins only after all other
periods of revocation have terminated unless the person's license 1s revoked under
G.S.20-28, 20-28.1, 20-19(d), or 20-19(e). If the revocation is based on those sections,
the revocation under this subsection begins at the time and in the manner specified in
subsection (d) for revocations under this section. However, the person's eligibility for a
hearing to determine if the revocation under those sections should be rescinded is
postponed for one year from the date on which the person would otherwise have been
eligible for sueh-a-the hearing. If the person's driver's license is again revoked while the
I 2-month revocation under this subsection is in effect, that revocation, whether imposed
by a court or by the Division, may only take effect after the period of revocation under
this subsection has terminated. :

(e)  Right to Hearing in Superior Court. — If the revocation for a willful refusal is
sustained after the hearing, the person whose license has been revoked has the right to
file a petition in the superior court for a hearing de-neve—upen—the—issues—tisted—in
subsection—(d)—in—the-same—manner—and—under—the—same—conditions—as—provided—in
G%Mﬂeepkﬂ%heﬂ%&%@%mg—ﬁ—eeﬁduaeém%wﬁeﬁ%%%dﬁﬁ%
set-of distretsas-defined-n-GS—FA-4H-1-where-the-charge-was-made-on the record. The

superior_court review shall be limited to whether there is sufficient evidence in the
record to support the Commissioner's findings of fact and whether the conclusions of
law are supported by the findings of fact and whether the Commissioner committed an
error of law in revoking the license.

(el) Limited Driving Privilege after Six Months in Certain Instances. — A person
whose driver's license has been revoked under this section may apply for and a judge
authorized to do so by this subsection may issue a limited driving privilege if:

(1) At the time of the refusal the person held either a valid drivers license
or a license that had been expired for less than one year,

(2) At the time of the refusal, the person had not within the preceding
seven years been convicted of an offense involving impaired driving;

(3) At the time of the refusal, the person had not in the preceding seven
years willfully refused to-submit to a chemical analysis under this
section;

(4)  The implied consent offense charged did not involve death or critical
injury to another person;
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(5)  The underlying charge for which the defendant was requested to

submit to a chemical analysis has been finally disposed of:

a. Other than by conviction; or

b. By a conviction of impaired driving under G.S. 20 138.1, at a
punishment level authorizing issuance of a limited driving
privilege under G.S.20 179.3(b), and the defendant has
complied with at least one of the mandatory conditions of
probation listed for the punishment level under which the
defendant was sentenced;

(6)  Subsequent to the refusal the person has had no unresolved pending
charges for or additional convictions of an offense involving impaired
driving;

(7)  The person's license has been revoked for at least six months for the
refusal; and

(8)  The person has obtained a substance abuse assessment from a mental
health facility and successfully completed any recommended training
or treatment program.

Excepl as modified in this subsection, the provisions of G.S. 20 179.3 relating to the
procedure for application and conduct of the hearing and the restrictions required or
authorized to be included in the limited driving privilege apply to applications under
this subsection. If the case was finally disposed of in the district court, the hearing shall
be conducted in the district court district as defined in G.S. 7A 133 in which the refusal
occurred by a district court judge. If the case was finally disposed of in the superior
court, the hearing shall be conducted in the superior court district or set of districts as
defined in G.S. 7A 41.1 in which the refusal occurred by a superior court judge. A
limited driving privilege issued under this section authorizes a person to drive if the
person's license is revoked solely under this section or solely under this section and
(G.S. 20 17(2). If the person's license is revoked for any other reason, the limited driving
privilege is invalid. : _

()  Notice to Other States as to Nonresidents. — When it has been finally
determined under the procedures of this section that a nonresident's privilege to drive a
motor vehicle in this State has been revoked, the Division must-shall give information in
writing of the action taken to the motor vehicle administrator of the state of the person's
residence and of any state in which the person has a license.

(g)  Repealed by Session Laws 1973, c. 914.

(h)  Repealed by Session Laws 1979, c. 423, s. 2.

(1) Right to Chemical Analysis before Arrest or Charge. — A person stopped or
questioned by a-law enforcement officer who is investigating whether the person may
have committed an implied consent offense may request the administration of a
chemical analysis before any arrest or other charge is made for the offense. Upon this
request, the officer shall afford the person the opportunity to have a chemical analysis of
his or her breath, if available, in accordance with the procedures required by G.S. 20
139.1(b). The request constitutes the person's consent to be transported by the law
enforcement officer to the place where the chemical analysis is to be administered.

H1048-CSRK-40 [v.24] . House Bill 1048 , Page 19
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Before the chemical analysis is made, the person shall confirm the request in writing
and shall be notified:
(1)  That the test results will be admissible in evidence and may be used
against the-persenyou in any implied consent offense that may arise;
(2)  Fhatthe-person's-ticense-wi :

€: Fhe-person—is—under-2-years—of age-and-the—test-reveals—any

Your driving privilege will be revoked immediately for at least 30 days
if the test result is 0.08 or more, 0.04 or more if you were driving a
commercial vehicle, or 0.01 or more if you are under the age of 21.

(3)  That if the—persen—fatlsyou fail to comply fully with the test
procedures, the officer may charge the-persenyou with any offense for
which the officer has probable cause, and if the—persen—isyou arc
charged with an implied consent offense, the-persensyour refusal to
submit to the testing required as a result of that charge would result in
revocation of the-person's—driver'stieense:your driving privilege. The
results of the chemical analysis are admissible in evidence in any
proceeding in which they are relevant.”

PART IX. ADMISSIBILITY OF CHEMICAL ANALYSES

SECTION 15. G.S. 20-139.1 reads as rewritten:

"§ 20-139.1. Procedures governing chemical analyses; admissibility; evidentiary
provisions; controlled-drinking programs.

()  Chemical Analysis Admissible. — In any implied-consent offense under
G.S. 20-16.2, a person's alcohol concentration or the presence of any other impairing
substance in the person's body as shown by a chemical analysis is admissible in
evidence. This section does not limit the introduction of other competent evidence as to
a person's alcohol concentration or results of other tests showing the presence of an
impairing substance, including other chemical tests.

(b)  Approval of Valid Test Methods; Licensing Chemical Analysts. — A—The
results of a chemical analysis—to-be—valid—shal-be-analysis shall be deemed sufficient
evidence to prove a person's alcohol concentration. A chemical analysis of the breath
administered pursuant to the implied-consent law is admissible in_any court or
administrative hearing or proceeding if it meets both of the following requirements:

(1) Itis performed in accordance with the previsions-et-this-section—Fhe
ehewea#aaﬁyswha%e—ﬁeﬁeﬂﬂeekaeeefdmg_{eﬂhemeda—appmved
by-the-Commisst
rules of the Department of Health and Human Services.

(2)  The person performing the analysis had, at the time of the analysis, a
current permit issued by the Department of Health and Human
Services authorizing the person to perform a test of the breath using

the type of instrument employed. for-thattype-of chemical-analysis:
Page 20 , House Bill 1048 H1048-CSRK-40 [v.24]
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For purposes of establishing complhiance with subdivision (b)(1) of this section, the
court or administrative agency shall take notice of the rules of the Department of Health
and Human Services. For purposes of establishing compliance with subdivision (b)(2)
of this section, the court or administrative agency shall take judicial notice of the list of
permits issued to the person performing the analysis, the type of instrument on which
the person is authorized to perform tests of the breath., and the date the permit was

issued. The Commissionfor-Health-Services—may-adopt-rules—approving—satistactory
methods-or-techniques—for-performing-chemieal-analyses;and-the-Department of Health

and Human Services may ascertain the qualifications and competence of individuals to
conduct particular chemical analyses—analyses and the methods for conducting chemical
analyses. The Department may issue permits to conduct chemical analyses to
individuals it finds qualified subject to periodic renewal, termination, and revocation of
the permit in the Department's discretion.

(b1)  When Oftficer May Perfonm Chemlcal Analyﬂs - E*eept—a%~p+ewded—+&—%h+s
subsecton-a-chemi :
arcesting-olficeror . i
mw#ywe#ﬂ%e—br&ﬂmaybeﬁeﬁ%meébwmmeﬂmgeﬁﬁee%bﬁemrgmg—eﬁw
whe&he%bm#—&he—te”ewmg—appﬁ—

Any person possessing a_current permit authorizing_the person to perform chemical
analysis may perform a chemical analysis.

(b2) Breath Analysis Results lnadmissitble—H—Preventive Mamenaﬂee—-Nee
Performed—Maintenance. — The Department of Health and Human Services shall
perform preventive maintenance on_breath-testing_instruments used for chemical
analysis. A court or administrative agency shall take judicial notice of the preventive
maintenance records of the Department. Notwithstanding the provisions of subsection
(b), the results of a chemical analysis of a person's breath performed in accordance with
this section are not admissible in evidence if: ,

(1)  The defendant objects to the introduction into evidence of the results
of the chemical analysis of the defendant's breath; and

(2)  The defendant demonstrates that, with respect to the instrument used to
analyze the defendant's breath, preventive maintenance procedures
required by the regulations of the Commission—tor—Health—Services
Department of Health and Human Services had not been performed
within the time limits prescribed by those regulations.

(b3)  Sequential Breath Tests Required. —ByJanuaryt—1985;-the-regulations—of
the—Commission—for—Health—Serviees—The methods governing the administration of
chemical analyses of the breath shall require the testing of at least duplicate sequential
breath samples. The results of the chemical analysis of all breath samples are admissible
if the test results from any two consecutively collected breath samples do not differ
from each other by an alcohol concentration greater than 0.02. Only the lower of the
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two test results of the consecutively administered tests can be used to prove a particular

alcohol concentration. %saeguhﬂensa%u%—prm&de—

A person's refusal to give the sequential breath samples necessary to constitute a valid
chemical analysis is a refusal under G.S. 20-16.2(c).

A person's refusal to give the second or subsequent breath sample shall make the
result of the first breath sample, or the result of the sample providing the lowest alcohol
concentration if more than one breath sample is provided, admissible in any judicial or
administrative hearing for any relevant purpose, including the establishment that a
person had a particular alcohol concentration for conviction of an offense involving
impaired driving.

(b5) Subsequent Tests Allowed. — A person may be requested, pursuant to
G.S. 20-16.2, to submit to a chemical analysis of the person's blood or other bodily fluid
or substance in addition to or in lieu of a chemical analysis of the breath, in the
discretion of the-eharging-a law enforcement officer. If a subsequent chemical analysis

is requested pursuant to this subsection, the person shall again be advised of the implied
consent rights in accordance with G.S. 20-16.2(a). A person's willful refusal to submit
to a chemical analysis of the blood or other bodily fluid or substance is a willful refusal
under G.S. 20-16.2.

(b6) The Department of Health and Human Services shall post on a Web page and
file with the clerk of superior court in each county a list of all persons who have a
permit authorizing them to perform chemical analyses, the type of analyses that they can
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perform, the instruments that each person is authorized to operate, and the effective

_ dates of the permits, and records of preventive maintenance. A court shall take judicial

notice of whether, at the time of the chemical analysis, the chemical analyst possessed a

permit authorizing the chemical analyst to perform the chemical analysis administered
and _whether preventive maintenance had been performed on the breath-testing
instrument in accordance with the Department's rules.

(c)  Withdrawal-of-Blood and Urine for Chemical Analysis. — Noththstandmg
any other provision of law, When-when a blood or urine test is specified as the type of
chemical analysis by the—charging—a law enforcement officer, enly—a physician,
registered nurse, emergency medical technician, or other qualified person may-ghall
withdraw the blood sample—sample and obtain the urine sample, and no further
authorization or approval is required. If the person withdrawing the blood or collecting
the urine_requests written confirmation of the charging officer's request for the
withdrawal of bleed:-blood or collecting the urine, the officer shall furnish it before
blood is withdrawn—withdrawn or urine collected. When blood is withdrawn or urine
collected pursuant to a eharging-law enforcement officer's request, neither the person

withdrawing the blood nor any hospital, laboratory, or other institution, person, firm, or
corporation employing that person, or contracting for the service of withdrawing blood,
may be held criminally or civilly liable by reason of withdrawing that blood, except that
there is no immunity from liability for negligent acts or omissions.

(cl) Admissibility. The results of a chemlcal analysis of blood or urine by the
North Carolina State Bureau of Investigation Laboratory, the Charlotte, North Carolina,
Police Department Laboratory, or any other laboratory approved for chemical analysis
by the Departiment of Health and Human Services, are admissible as evidence in all
administrative hearings. and in_any court, without further authentication. The results
shall be certified by the person who performed the analysis, and reported on a form
approved by the Attorney General. However, if the defendant notifies the State, at least
five days before trial in the superior court division or an adjudicatory hearing in juvenile
court, that the defendant objects to the introduction of the report into evidence, the
admissibility of the report shall be determined and governed by the appropriate rules of
evidence.

The report containing the results of any blood or urine test may be transmitted
electronically or via facsimile. A copy of the affidavit sent electronically or via
facsimile shall be admissible in any court or administrative hearing without further
authentication. A copy of the report shall be sent to the charging officer, the clerk of
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superior court in the county in which the criminal charges are pending, the Division of
Motor Vehicles, and the Department of Health and Human Services.
Nothing in_this subsection precludes the right of any party to call any witness or to
introduce any evidence supporting or contradicting the evidence contained in the report.
(c2) A chemical analysis of blood or urine, to be admissible under this section,
shall be performed in accordance with rules or procedures adopted by the State Bureau
of Investigation, or by another laboratory certified by the American Society of Crime

Laboratory Directors (ASCLD), for the submission, identification, analysis, and storage

of forensic analyses.

(c3) Procedure for Establishing Chain of Custody Without Calling Unnecessary

Witnesses. —

(1)  For the purpose of establishing the chain of physical custody or control
of blood or urine tested or analyzed to determine whether it contains
alcohol. a controlled substance or its metabolite, or any impairing
substance, a statement signed by each successive person in the chain of
custody that the person delivered it to the other person indicated on or
about the date stated is prima facie evidence that the person had
custody and made the delivery as stated, without the necessity of a
personal appearance in court by the person signing the statement.

(2)  The statement shall contain a sufficient description of the material or
its container so as to distinguish it as the particular_item in_question

~and shall state that the material was delivered in essentially the same
condition as received. The statement may be placed on the same
document as the report provided for in subsection (c1) of this section.

(3)  The provisions of this subsection may be utilized in any administrative
hearing and by the State in district court, but can only be utilized in a
case originally tried in superior court or an_adjudicatory hearing in
juvenile court if the defendant fails to notify the State at least five days
before trial that the defendant objects to the introduction of the
statement into evidence. '

(4)  Nothing in this subsection precludes the right of any party to call any
witness or to introduce any evidence supporting or contradicting the
evidence contained in the statement.

(c4) The results of a blood or urine test are admissible to prove a person's alcohol
concentration or the presence of controlled substances or metabolites or any other
impairing substance it:

(1) A law enforcement officer or chemical analyst requested a blood
and/or urine sample from the person charged; and

(2) A _chemical analysis of the person's blood was performed by a
chemical analyst possessing a_permit _issued by the Department of
Health and Human Services authorizing the chemical analyst to
analyze blood or urine for alcohol or controlled substances,
metabolites of a controlled substance, or any other impairing
substance.
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For purposes of establishing compliance with subdivision (2) of this subsection, the
court or administrative agency shall take judicial notice of the list of persons possessing
permits, the type of instrument on which each person is authorized to perform tests of
the blood and/or urine, and the date the permit was issued and the date it expires.

(d) nght to Addltlonal Test —A—pefsewh&%ubimts—&&a—eheﬁﬁeal—aﬂal-y%—may

aHew—aee%%e—H}eﬁeFS%feHhat—parpese—Nothmg in this section shall be comtl ued to
prohibit a person from obtaining or attempting to obtain an additional chemical analysis.
If the person is not released from custody after the initial appearance, the agency having
custody of the person shall allow the person access to a telephone to attempt to arrange
for any additional test and allow access to the person in accordance with the agreed
procedure in G.S. 20-38.4. The failure or inability of the person who submitted to a
chemical analysis to obtain any additional test or to withdraw blood does not preclude
the admission of evidence relating to the chemical analysis.

(d1) Right to Require Additional Tests. — If a person refuses to submit to any test
or tests pursuant to this section, any law enforcement officer with probable cause may,
without a court order, compel the person to provide blood or urine samples for analysis
if the officer reasonably believes that the delay necessary to obtain a court order, under
the circumstances, would result in the dissipation of the percentage of alcohol in_the

person's blood or urine.

(d2) Notwithstanding any other provision of law, when a blood or urine sample is
requested under this subsection by a law enforcement officer, a physician, registered
nurse, emergency medical technician, or other qualified person shall withdraw the blood
and obtain the urine sample, and no further authorization or approval is required. If the
person withdrawing the blood or collecting the urine requests written confirmation of
the charging officer's request for the withdrawal of blood or obtaining urine, the officer
shall furnish it before blood is withdrawn or urine obtained.

(d3) When blood is withdrawn or urine collected pursuant to a law enforcement
officer's request, neither the person withdrawing the blood nor any hospital, laboratory,
or other institution, person, firm, or corporation employing that person, or contracting
for the service of withdrawing blood, may be held criminally or civilly liable by reason
of withdrawing that blood, except that there is no immunity from liability for negligent
acts_or_omissions. The results of the analysis of blood or urine under this subsection
shall be admissible if performed by the State Bureau of Investigation Laboratory or any
other hospital or qualified laboratory.

(¢)  Recording Results of Chemical Analysis of Breath. — The-chemical-analyst
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)  Thetime-of the-collection-of the-breath-sample-or-samples-used-in-the

+eﬂ+lts~e4—%he—ehem+eahma+y%—may—be—aseé A person charged with an implied-consent

offense who has not received, prior to a trial, a copy of the chemical analysis results the
State_intends to offer into evidence may request in writing a copy of the results. The
failure to provide a copy prior to any trial shall be grounds for a continuance of the case
but shall not be grounds to suppress the results of the chemical analysis or to dismiss the
criminal charges. '

(el) Use of Chemical Analyst's Affidavit in District Court. — An affidavit by a
chemical analyst sworn to and properly executed before an official authorized to
administer oaths is admissible in evidence without further authentication in any hearing
or trial in the District Court Division of the General Court of Justice with respect to the
following matters:

(1)  The alcohol concentration or concentrations or the presence or absence
of an impairing substance of a person given a chemical analysis and
who is involved in the hearing or trial.

(2)  The time of the collection of the blood, breath, or other bodily fluid or
substance sample or samples for the chemical analysis.

(3) The type of chemical analysis administered and the procedures
followed.

(4)  The type and status of any permit mued by the Department of Health
and Human Services that the analyst held on the date the analyst
performed the chemical analysis in question.

(3)  If the chemical analysis is performed on a breath-testing instrument for
which regulations adopted pursuant to subsection (b) require
preventive maintenance, the date the most recent preventive
maintenance procedures were performed on the breath-testing
instrument used, as shown on the maintenance records for that
instrument.

The Department of Health and Human Services shall develop a form for use by
chemical analysts in making this affidavit. If any person who submitted to a chemical
analysis desires that a chemical analyst personally testify in the hearing or trial in the
District Court Division, the person may subpoena the chemical analyst and examine him
as if he-were an adverse witness._A subpoena for a chemical analyst shall not be issued
unless the person files in writing with the court and serves a copy on the district attorney
at least five days prior to trial an affidavit specifying the factual grounds on which the
person believes the chemical analysis was not properly administered and the facts that
the chemical analyst will testify about and stating that the presence of the analyst is
necessary for the proper defense of the case. The district court shall determine if there
are_grounds to believe that the presence of the analyst requested is necessary for the
proper defense. If so, the case shall be continued until the analyst can be present. The
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criminal case shall not be dismissed due to the failure of the analyst to appear, unless

the analyst willfully fails to appear after being ordered to appear by the court.

()  Evidence of Refusal Admissible. — If any person charged with an
implied-consent offense refuses to submit to a chemical analysis;-analysis or to perform
field sobriety tests at the request of an officer, evidence of that refusal is admissible in
any eriminal-criminal, civil, or administrative action against him-for-an-tmplied-consent
offense-under G-5-20-1+6-2-the person.

(g2)  Controlled-Drinking Programs. — The Department of Health and Human
Services may adopt rules concerning the ingestion of controlled amounts of alcohol by
individuals submitting to chemical testing as a part of scientific, experimental,
educational, or demonstration programs. These regulations shall prescribe procedures
consistent with controlling federal law governing the acquisition, transportation,
possession, storage, administration, and disposition of alcohol intended for use in the
programs. Any person in charge of a controlled-drinking program who acquires alcohol
under these regulations must keep records accounting for the disposition of all alcohol
acquired, and the records must at all reasonable times be available for inspection upon
the request of any federal, State, or local law-enforcement officer with jurisdiction over
the laws relating to control of alcohol. A controlled-drinking program exclusively using
lawfully purchased alcoholic beverages in places in which they may be lawfully
possessed, however, need not comply with the record-keeping requirements of the
regulations authorized by this subsection. All acts pursuant to the regulations reasonably
done in furtherance of bona fide objectives of a controlled-drinking program authorized
by the regulations are lawful notwithstanding the provisions of any other general or
local statute, regulation, or ordinance controlling alcohol.”

PART X. IMPROVED ACCESS TO MEDICAL RECORDS IN IMPAIRED
DRIVING CASES

SECTION 16. Chapter 90 of the General Statutes is amended by adding a
new section to read:
"§ 90-21.20B. Access to medical information for law enforcement purposes.

(a)  Notwithstanding any other provision of law, if a person is involved in a
vehicle crash:

(1) Any health care provider who is providing medical treatment to_the
person_shall, upon request, disclose to any law_enforcement officer
investigating the crash the following information about the person:
name, current location, and whether the person appears to be impaired
by alcohol, drugs, or another substance.

(2) Law enforcement officers shall be provided access to visit and
‘interview the person upon request, except when the health care
provider requests temporary privacy for medical reasons.

(3) A health care provider shall disclose a certified copy of all identifiable
health information related to that person as specified in a search
warrant or an order issued by a judicial official.
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(b) A_prosecutor or law enforcement officer receiving identifiable health
information under this section_shall not disclose this information to others except as
necessary to the investigation or otherwise allowed by law.

(c) A _certified copy of identifiable health information, 1if relevant, shall be
admissible in any hearing or trial without further authentication.

(d)  As used in this section, "health care provider" has the same meaning as in
G.S.90-21.11."

SECTION 17. G.S. 8-53.1 reads as rewritten:
"§ 8-53.1. Physician-patient and nurse privilege waived in child abuse:abuse;
disclosure of information in impaired driving accident cases.

(a)  Notwithstanding the provisions of G.S.8-53 and G.S.8-53.13, the
physician-patient or nurse privilege shall not be a ground for excluding evidence
regarding the abuse or neglect of a child under the age of 16 years or regarding an
illness of or injuries to such child or the cause thereof in any judicial proceeding related
to a report pursuant to the North Carolina Juvenile Code, Chapter 7B of the General
Statutes of North Carolina.

(b)  Nothing_in this Article shall preclude a health care provider, as defined in
G.S. 90-21.11, from disclosing information to a law enforcement agency investigating a
vehicle crash under the provisions of G.S. 90-21.20B."

PART XI. PROSECUTOR REPORTING WHEN IMPLIED-CONSENT CASE IS
DISMISSED »
SECTION 18. G.S. 20-138.4 reads as rewritten:
"§ 20-138.4. Requirement that prosecutor explain reduction or dismissal of charge
involving impaired driving.

(a)  Any prosecutor must-shall enter detailed facts in the record of any case
nvelvinstmpatred-driving-subject to the implied consent law or involving driving while
license revoked for impaired driving as defined in G.S. 20-28.2 explaining orally in
open court and in writing the reasons for his action if he:

(1) Enters a voluntary dismissal; or
(2)  Accepts a plea of guilty or no contest to a lesser included offense; or
(3)  Substitutes another charge, by statement of charges or otherwise, if the
substitute charge carries a lesser mandatory minimum punishment or is
not an offense involving impaired driving; or
(4)  Otherwise takes a discretionary action that etfectively dismisses or
reduces the original charge in the case involving impaired driving.
General explanations such as "interests of justice” or "insufficient evidence" are not
sufficiently detailed to meet the requirements of this section.

(b)  The written explanation shall be signed by the prosecutor taking the action on

a form approved by the Administrative Office of the Courts and shall contain, at a
(1) The alcohol concentration or the fact that the driver refused.
(2) A list of all prior convictions of implied-consent offenses or driving
while license revoked.
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(3)  Whether the driver had a valid drivers license or privilege to drive in
this State as indicated by the Division's records,

(4) A statement that a check of the database of the Administrative Office
of the Courts revealed whether any other charges against the defendant
were pending.

(5)  The elements that the prosecutor believes in good faith can be proved,
and a list of those elements that the prosecutor cannot prove and why.

(6) The name and agency of the charging officer and whether the officer is
available.

(7)  Any other reason why the charges are dismissed.

(c) A copy of the form required in subsection (b) shall be sent to the head of the
law enforcement agency that employed the charging officer, to the district attorney who
employs the prosecutor, and filed in the court file. The Administrative Office of the
Courts shall electronically record this data in its database and make it available upon

request.”

SECTION 19.1. G.S. 7A-109.2 reads as rewritten:
"§ 7A-109.2. Records of dispositions in criminal eases:cases; impaired driving
integrated data system.

(a)  Each clerk of superior court shall ensure that all records of dispositions in
criminal cases, including those records filed electronically, contain all the essential
information about the case, including the identity-the name of the presiding judge and
the attorneys representing the State and the defendant.

(b)  In_addition to the information required by subsection (a) for all offenses
involving_impaired driving as defined by G.S. 20-4.01, all charges of driving while
license revoked for an impaired driving license revocation as defined by G.S. 20-28.2,
and any other violation of the motor vehicle code involving the operation of a vehicle
and the possession, consumption, use, or transportation of alcoholic beverages, the clerk
shall include in the electronic records the following information:

(1) The reasons for any voluntary dismissal or reduction of charges as
- specified in G.S. 20-138.4;

(2)  The reasons for any pretrial dismissal by the court;

(3)  The reasons for any continuances granted in the case;

(4)  The alcohol concentration reported by the charging officer or chemical
analyst, if any;

(5)  The reasons for any suppression of evidence;

(6)  The reasons for dismissal of charges at trial;

(7)  The punishment imposed, including community service, jail, substance
abuse assessment_and education or treatment, amount of any fine,
costs, and fees imposed;

(8)  The amount and reason for waiving or reduction of any fee or fine;

(9)  The time or other conditions given to pay any fine, cost, or fees;

(10) After the initial disposition, the modification or reduction to any
sentence, fee owed, fine, or restitution and the name and agency of the
person requesting the modification:
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(11) The date of compliance with court-ordered community service, jail
sentence, substance abuse assessment, substance abuse education or
treatment, and payment of fines, costs, and fees; and

(12) Subsequent court proceedings to enforce compliance with punishment,
assessment, treatment, education, or payment of fines, costs, and fees.

SECTION 19.2. Chapter 7A of the General Statutes is amended by adding a

new section to read:
"§ 7A-346.3. Impaired driving integrated data system report.

The. information compiled by G.S.7A-109.2 shall _be maintained in _an
Administrative Office of the Courts database. By March |, the Administrative Oftice of
the Courts shall provide an annual report of the previous calendar year to the Joint
Legislative Commission on Governmental Operations and the Joint Corrections, Crime
Control and Juvenile Justice Oversight Committee. The annual report shall show the
types of dispositions for the entire State, by county, by judge, by prosecutor, and by
defense attorney. This report shall also include the amount of fines, costs, and fees
ordered at the disposition of the charge, the amount of any subsequent reduction,
amount collected and amount still owed., and compliance with sanctions of community
service, jail. substance abuse assessment, treatment, and education. The Administrative
Office of the Courts shall facilitate public access to the information collected under this
section by posting this information on the court's Internet page in a manner accessible to
the public and shall make reports of any information collected under this section
available to the public upon request and without charge."

PART XIi. NOTICE PROCEDURE AND DRIVING WHILE LICENSE
REVOKED AFTER FAILURE TO APPEAR.

SECTION 20. G.S. 20-48 reads as rewritten:
"§ 20-48. Giving of notice.

(a)  Whenever the Division is authorized or required to give any notice under this
Chapter or other law regulating the operation of vehicles, unless a different method of
giving such notice is otherwise expressly prescribed, such notice shall be given either by
personal delivery thereof to the person to be so notified or by deposit in the United
States mail of such notice in an envelope with postage prepaid, addressed to such person
at his address as shown by the records of the Division. The giving of notice by mail is
complete upon the expiration of four days after such deposit of such notice. Proof of the
giving of notice in either such manner may be made by the-certificate-of-any-officeror
W%M%Wﬁﬁé%@#ﬁﬂ&pe%%vﬁg—ye%#&ge—%ag—ﬂw
persont , ,
%he—gwﬂg—themveet a_notation in the records of the Division that the notnce was qent to a
particular address and the purpose of the notices. A certified copy of the Division's
records may be sent by the Police Information Network, facsimile, or other electronic
means. A copy of the Division's records sent under the authority of this section is
admissible as evidence in any court or administrative agency and is sufficient evidence
to discharge the burden of the person presenting the record that notice was sent to the
person named in the record, at the address indicated in the record, and for the purpose
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- produced.

indicated in the record. There is no requirement that the actual notice or letter be

(b)  Notwithstanding any other provision of this Chapter at any time notice is now
required by registered mail with return receipt requested, certified mail with return
receipt requested may be used in lieu thereof and shall constitute valid notice to the
same extent and degree as notice by registered mail with return receipt requested..

(¢)  The Commissioner shall appoint such agents of the Division as may be
needed to serve revocation notices required by this Chapter. The fee for service of a
notice shall be fifty dollars ($50.00)." '

SECTION 21. G.S. 20-28 reads as rewritten:
"§ 20-28. Unlawful to drive while license reveked-revoked, after notification, or
while disqualified.

(a)  Driving While License Revoked. — Except as provided in subsection (al) of
this section, any person whose drivers license has been revoked who drives any motor
vehicle upon the highways of the State while the license is revoked is guilty of a Class |
misdemeanor. Upon conviction, the person's license shall be revoked for an additional
period of one year for the first offense, two years for the second offense, and
permanently for a third or subsequent offense.

The restoree ot a revoked drivers license who operates a motor vehicle upon the
highways of the State without maintaining financial responsibility as provided by law
shall be punished as for driving without a license.

(al) Driving Without Reclaiming License. — A person convicted under subsection
(a) shall be punished as if the person had been convicted of driving without a license
under G.S. 20-35 if the person demonstrates to the court that either subdivisions (1) and
(2). or subdivision (3) of this subsection is true:

(1) At the time of the offense, the person's license was revoked solely
under G.S. 20-16.5; and
(2) a. The offense occurred more than 45 days after the effective date
of a revocation order issued under G.S.20-16.5(f) and the
period of revocation was 45 days as provided under subdivision
(3) of that subsection; or
b. The offense occurred more than 30 days after the effective date
of the revocation order issued under any other provision of
G.S. 20-16.5; or '
(3) At the time of the offense the person had met the requirements of
G.S. 50-13.12, or G.S. 110-142.2 and was eligible for reinstatement of
the person's drivers license privilege as provided therein.

In addition, a person punished under this subsection shall be treated for drivers
license and insurance rating purposes as if the person had been convicted of driving
without a license under G.S. 20-35, and the conviction report sent to the Division must
indicate that the person is to be so treated.

(a2) Driving After Notification or Failure to Appear. — A person shall be guilty of
a Class | misdemeanor if:
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(1)  The person drives upon a highway while that person's license is
revoked for an impaired drivers license revocation after the Division
has sent notification in accordance with G.S. 20-48; or

(2)  The person fails to appear for two years from the date of the charge
after being charged with an implied consent offense.

Upon _conviction, the person's drivers license shall be revoked for an additional
period of one vyear for the first offense, two vyears for the second offense, and

permanently for a third or subsequent offense. The restoree of a revoked drivers license

who operates a motor vehicle upon the highways of the State without maintaining

financial responsibility as provided by law shall be punished as for driving without a

license.

(b)  Repealed by Session Laws 1993 (Reg. Sess., 1994), c. 761, s. 3.

(¢)  When Person May Apply for License. — A person whose license has been

revoked may apply for a license as follows:

(1)  If revoked under subsection (a) of this section for one year-year, the
person may apply for a license after 90 days.

(2)  If _punished under subsection (al) of this section and the original
revocation was _pursuant _to  G.S.20-16.5, in_order to obtain
reinstatement of a drivers license, the person must obtain a substance
abuse assessment_and show proof of financial responsibility to the
Division. If the assessment recommends education or treatment, the
person must complete the education or treatment within the time limits
specified by the Division.

(3)  If revoked under subsection (a2) of this section for one year, the
person may apply for a license after one year.

(4) It revoked under this section for two years, the person may apply for a
license after one year.

(5) If revoked under this section permanently, the person may apply for a

license a‘rtel tl]l€€ years. A—ﬁemeﬂ—whese—Jweme«ha&—been—ieveked

(c])  Upon the filing of an application the Division may, with or thhout a hearing,
issue a new license upon satisfactory proof that the former licensee has not been
convicted of a moving violation under this Chapter or the laws of another state, a
violation of any provision of the alcoholic beverage laws of this State or another state,
or a violation of any provisions of the drug laws of this State or another state when any
of these violations occurred during the revocation period.

(¢2) The Division may impose any restrictions or conditions on the new license
that the Division considers appropriate for the balance of the revocation period. When
the revocation period is permanent, the restrictions and conditions imposed by the
Division may not exceed three years.

(c3) A person whose license is revoked for violation of subsection (al) of this
section where the person's license was originally revoked for an impaired driving
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revocation, or a person whose license is revoked for a violation of subsection (a2) of

this section, may only have the license conditionally restored by the Division pursuant
to the provisions of subsection (c4) of this section.

(c4) For a conditional restoration under subsection (c¢3) of this section, the
Division shall require at a minimum that the driver obtain a substance abuse assessment
prior to issuance of a license and show proof of financial responsibility. If the substance
abuse assessment recommends education or treatment, the person must complete the
education or treatment within the time limits specified. If the assessment determines that
the person abuses alcohol, the Division shall require the person to install and use an
ignition_interlock system on any vehicles that are to be driven by that person for the
period of time set forth in G.S. 20-17.8(¢).

(c5) For licenses conditionally restored pursuant to subsections (c¢3) and (c4) of
this section, the Division shall cancel the license and impose the remaining revocation
period it any of the following occur:

(1)  the person violates any condition of the restoration;

(2)  the person is convicted of any moving offense in this or another state;

(3)  the person is convicted for a violation of the alcoholic beverage or
control substance laws of this or any other state.

The Division shall also cancel the registration on any vehicles registered in the driver's
name and shall require the driver to surrender all current registration plates and cards.

(d)  Driving While Disqualified. — A person who was convicted of a violation that
disqualified the person and required the person's drivers license to be revoked who
drives a motor vehicle during the revocation period is punishable as provided in the
other subsections of this section. A person who has been disqualified who drives a
commercial motor vehicle during the disqualification period is guilty of a Class |
misdemeanor and is disqualified for an additional period as follows:

(1) For a first offense of driving while disqualified, a person is
disqualified for a period equal to the period for which the person was
disqualified when the offense occurred.

(2)  For a second offense of driving while disqualified, a person is
disqualified for a period equal to two times the period for which the
person was disqualified when the offense occurred.

(3) For a third offense of driving while disqualified, a person is
disqualified for life. '
The Division may reduce a disqualification for life under this subsection to 10 years in
accordance with the guidelines adopted under G.S. 20-17.4(b). A person who drives a
commercial motor vehicle while the person is disqualified and the person's drivers
license is revoked is punishable for both driving while the person's license was revoked
and driving while disqualified."
PART XIII. MODIFYING CURRENT PUNISHMENTS
- SECTION 22. G.S. 20-179 reads as rewritten:
"§ 20-179. Sentencing hearing after conviction for impaired driving;
determination of grossly aggravating and aggravating and mitigating
factors; punishments.
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| (a)  Sentencing Hearing Required. — After a conviction fertmpaired-driving-under
2 (G.S.20-138.1, G.S. 20-138.2, a second or subsequent conviction under G.S. 20-138.2A,
3 orasecond or subsequent conviction under G.S. 20-138.2B, G.S. 20-138.3, or when any
4 of those offenses are remanded back to district court after an appeal to superior court, -
5 the judge must—shall hold a sentencing hearing to determine whether there are
6 aggravating or mitigating factors that affect the sentence to be imposed.

7 (1)  The court shall consider evidence of aggravating or mitigating factors
8 present in the offense that make an aggravated or mitigated sentence
9 appropriate. The State bears the burden of proving beyond a
10 _ reasonable doubt that an aggravating factor exists, and the offender
[ bears the burden of proving by a preponderance of the evidence that a
12 mitigating factor exists.

13 (2)  Before the hearing the prosecutor must-shall make all feasible efforts
14 to secure the defendant's full record of traffic convictions, and mwust
15 shall present to the judge that record for consideration in the hearing.
16 Upon request of the defendant, the prosecutor must-shall furnish the
17 defendant or his attorney a copy of the defendant's record of traftic
I8 convictions at a reasonable time prior to the introduction of the record
19 into evidence. In addition, the prosecutor must-shall present all other
20 appropriate grossly aggravating and aggravating factors of which he is

21 aware, and the defendant or his attorney may present all appropriate
22 mitigating factors. In every instance in which a valid chemical analysis
23 is made of the defendant, the prosecutor must-shall present evidence of
24 the resulting alcohol concentration.

25 (al)  Jury Trial in Superior Court; Jury Procedure if Trial Bifurcated. -

26 (1)  Notice. — If the defendant appeals to superior court, and the State

intends to use one or more aggravating factors under subsections (c) or
(d) of this section, the State must provide the defendant with notice of
its intent. The notice shall be provided no later than 10 days prior 1o
trial and shall contain a plain and concise factual statement indicating
the factor or factors it intends to use under the authority of the
subsections (c¢) and (d) of this section. The notice must list all the
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33 aggravating factors that the State seeks to establish.

34 (2)  Aggravating Factors. — The defendant may admit to_the existence of
35 an ageravating factor, and the factor so admitted shall be treated as
36 though it were found by a jury pursuant to the procedures in this
37 section. If the defendant does not so admit, only a jury may determine
38 if an aggravating factor is present. The jury impaneled for the trial
39 may, in the same trial, also determine if one or more aggravating
40) factors is present, unless the court determines that the interests of
41 justice require that a separate sentencing proceeding be used to_make
42 that determination. If the court determines that a separate proceeding is
43 required, the proceeding shall be conducted by the trial judge before
44 the trial jury as soon as practicable after the guilty verdict is returned.
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The State bears the burden of proving beyond a reasonable doubt that
an aggravating factor exists. and the offender bears the burden of
proving by a preponderance of the evidence that a mitigating factor
exists.

(3)  Convening the Jury. — If prior to the time that the trial jury begins its
deliberations on the issue of whether one or more aggravating factors
exist, any juror dies, becomes incapacitated or disqualified, or is
discharged for any reason, an alternate juror shall become a part of the
jury and serve in all respects as those selected on the regular trial
panel. An alternate juror shall become a part of the jury in the order in
which the juror was selected. If the trial jury is unable to reconvene for
a hearing on the issue of whether one or more aggravating factors exist
after having determined the guilt of the accused, the trial judge shall
impanel a new jury to determine the issue.

(4)  Jury Selection. -- A jury selected to determine whether one or more
ageravating factors exist shall be selected in the same manner as juries
are selected for the trial of criminal cases.

(a2) Jury Trial on Aggravating Factors in Superior Court

(1)  Defendant Admits Aggravating Factor Only. — If the defendant admits
that an aggravating factor exists, but pleads not guilty to the
underlying charge, a jury shall be impaneled to diépose of the charge
only. In that case, evidence that relates solely to the establishment of
an aggravating factor shall not be admitted in the trial.

(2)  Defendant Pleads Guilty to the Charge Only. — If the defendant pleads
guilty to the charge, but contests the existence of one or more
aggravating factors, a_jury shall be impaneled to determine if the
aggravating factor or factors exist. '

(b)  Repealed by Session Laws 1983, c. 435, s. 29.

(¢)  Determining Existence of Grossly Aggravating Factors. — At the sentencing
hearing, based upon the evidence presented at trial and in the hearing, the judge-judge,
or_the jury in_superior_court, must first determine whether there are any grossly
aggravating factors in the case._ Whether a prior conviction exists under subdivision (1)
of this subsection shall be a matter to be determined by the judge. and not the jury, in
district_or superior _court. If the sentencing hearing is for a case remanded back to

district court from superior court, the judge shall determine whether the defendant has
been convicted of any offense that was not considered at the initial sentencing hearing
and_impose _the appropriate sentence_under this section. The judge must impose the

Level One punishment under subsection (g) of this section if the-judze-determinesit is
determined that two or more grossly aggravating factors apply. The judge must impose
the Level Two punishment under subsection (h) of this section if the-judge-determinesit
is_determined that only one of the grossly aggravating factors applies. The grossly

aggravating factors are:
(1) A prior conviction for an offense involving impaired driving if:
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a. The conviction occurred within seven years before the date of
the offense for which the defendant is being sentenced; or
b. The conviction occurs after the date of the offense for which the

defendant is presently being sentenced, but prior to or
contemporaneously with the present sentencing.
Each prior conviction is a separate grossly aggravating factor.

(2)  Driving by the defendant at the time of the offense while his driver's
license was revoked under G.S.20-28, and the revocation was an
impaired driving revocation under G.S. 20-28.2(a).

(3)  Serious injury to another person caused by the defendant's impaired
driving at the time of the offense.

(4) . Driving by the defendant while a child under the age of 16 years was
in the vehicle at the time of the offense.

In imposing a Level One or Two punishment, the judge may consider the
aggravating and mitigating factors in subsections (d) and (e) in determining the
appropriate sentence. If there are no grossly aggravating factors in the case, the judge
must weigh all aggravating and mitigating factors and impose punishment as required
by subsection (f).

(cl) Written Findings. — The court shall make findings of the aggravating and
mitigating factors present in the offense. If the jury finds factors in aggravation, the

court _shall ensure that those findings are entered in_the court's determination of
sentencing factors form or any comparable document used to record the findings of
sentencing factors. Findings shall be in writing.,

(d)  Aggravating Factors to Be Weighed. — The judgejudge, or the jury in superior
court, must-shall determine before sentencing under subsection (f) whether any of the
aggravating factors listed below apply to the defendant. The judge rust-shall weigh the
seriousness of each aggravating facto: in the light of the particular circumstances of the
case. The factors are:

(1)  Gross impairment of the defendant's faculties while driving or an
alcohol concentration of 0.16 or more within a relevant time after the
driving.

(2)  Especially reckless or dangerous driving.

(3)  Negligent driving that led to a reportable accident.

(4)  Driving by the defendant while his driver's license was revoked.

(5) Two or more prior convictions of a motor vehicle offense not
involving impaired driving for which at least three points are assigned
under G.S. 20-16 or for which the convicted person's license is subject
to revocation, if the convictions occurred within five years of the date
of the offense for which the defendant is being sentenced, or one or
more prior convictions of an offense involving impaired driving that
occurred more than seven years before the date of the offense for
which the defendant is being sentenced.

(6)  Conviction under G.S. 20-141.5 of speeding by the defendant while
fleeing or attempting to elude apprehension.
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(7)  Conviction under G.S. 20-141 of speeding by the defendant by at least
30 miles per hour over the legal limit.

(8)  Passing a stopped school bus in violation of G.S. 20-217.

(9)  Any other factor that aggravates the seriousness of the offense.

Except for the factor in subdivision (5) the conduct constituting the aggravating factor
mustshall occur during the same transaction or occurrence as the impaired driving
offense.

(¢)  Mitigating Factors to Be Weighed. — The judge must-shall also determine
before sentencing under subsection (f) whether any of the mitigating factors listed
below apply to the defendant. The judge must-shall weigh the degree of mitigation of
each factor in light of the particular circumstances of the case. The factors are:

(1)  Slight impairment of the defendant's faculties resulting solely from
alcohol, and an alcohol concentration that did not exceed 0.09 at any

“relevant time after the driving.

(2)  Slight impairment of the defendant's faculties, resulting solely from
alcohol, with no chemical analysis having been available to the
defendant.

(3)  Driving at the time of the offense that was safe and lawful except for
the impairment of the defendant's faculties.

(4) A safe driving record, with the defendant's having no convnctlon for
any motor vehicle offense for which at least four points are assigned
under G.S.20-16 or for which the person's license is subject to
‘revocation within five years of the date of the offense for which the
defendant is being sentenced.

(5) Impairment of the defendant's faculties caused pnmanly by a lawfully
prescribed drug for an existing medical condition, and the amount of
the drug taken was within the prescribed dosage.

(6)  The defendant's voluntary submission to a mental health facility for
assessment after he was charged with the impaired driving offense for
which he is being sentenced, and, if recommended by the facility, his
voluntary participation in the recommended treatment.

(7)  Any other factor that mitigates the seriousness of the offense.

Except for the factors in subdivisions (4), (6) and (7), the conduct constituting the
mitigating tactor must-shall occur during the same transaction or occurrence as the
impaired driving offense.

(" Weighing the Aggravating and Mitigating Factors. — If the judge or the jury
in the sentencing hearing determines that there are no grossly aggravating factors, hethe
judge must-shall weigh all aggravating and mitigating factors histed in subsections (d)
and (e). If the judge determines that:

(1) The aggravating factors substantially outweigh any mitigating factors,
he must-shall note in the judgment the factors found and his finding
that the defendant is subject to the Level Three punishment and impose
a punishment within the limits defined in subsection (1).
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(2)  There are no aggravating and mitigating factors, or that aggravating
factors are substantially counterbalanced by mitigating factors, he must
shall note in the judgment any factors found and his finding that the
defendant is subject to the Level Four punishment and impose a
punishment within the limits defined in subsection (j).

(3)  The mitigating factors substantially outweigh any aggravating factors,

‘ he must-shall note in the judgment the factors found and his finding
that the defendant is subject to the Level Five punishment and impose
a punishment within the limits defined in subsection (k).

It 1s not a mitigating factor that the driver of the vehicle was suffering from alcoholism,
drug addiction, diminished capacity, or mental disease or defect. Evidence of these
matters may be received in the sentencing hearing, however, for use by the judge in
formulating terms and conditions of sentence after determining which punishment level
mustshall be imposed. '

(f1)  Aider and Abettor Punishment. — Notwithstanding any other provisions of
this section, a person convicted of impaired driving under G.S. 20-138.1 under the
common law concept of aiding and abetting is subject to Level Five punishment. The
judge need not make any findings of grossly aggravating, aggravating, or mitigating
factors in such cases.

(f2)  Limit on Consolidation of Judgments. — Except as provided in subsection
(f1), in each charge of impaired driving for which there is a conviction the judge must
shall determine if the sentencing factors described in subsections (c), (d) and (e) are
applicable unless the impaired driving charge is consolidated with a charge carrying a
greater punishment. Two or more impaired driving charges may not be consolidated for
judgment. .

(g)  Level One Punishment. — A defendant subject to Level One punishment may
be fined up to four thousand dollars ($4,000) and shall be sentenced to a term of
imprisonment that includes a minimum term of not less than 30 days and a maximum
term of not more than 24 months. The term of imprisonment may be suspended only if a
condition of special probation is imposed to require the defendant to serve a term of
imprisonment of at least 30 days. If the defendant is placed on probation, the judge shall
impose a requirement that the defendant obtain a substance abuse assessment and the
education or treatment required by G.S. 20-17.6 for the restoration of a drivers license
and as a condition of probation. The judge may impose any other lawful condition of
probation.

(h)  Level Two Punishment. — A defendant subject to Level Two punishment may
be fined up to two thousand dollars ($2,000) and shall be sentenced to a term of
imprisonment that includes a minimum term of not less than seven days and a maximum
term of not more than 12 months. The term of imprisonment may be suspended only if a
condition of special probation is imposed to require the defendant to serve a term of
imprisonment of at least seven days. If the defendant is placed on probation, the judge
shall impose a requirement that the defendant obtain a substance abuse assessment and
the education or treatment required by G.S.20-17.6 for the restoration of a drivers
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license and as a condition of probation. The judge may impose any other lawful

. condition of probation.

(1) Level Three Punishment. — A defendant subject to Level Three punishment
may be fined up to one thousand dollars ($1,000) and shall be sentenced to a term of
imprisonment that includes a minimum term of not less than 72 hours and a maximum
term of not more than six months. The term of imprisonment may be suspended.
However, the suspended sentence shall include the condition that the defendant:

(1) Be imprisoned for a term of at least 72 hOlllS as a condition of special
probation; or

(2)  Perform community servnce for a term of at least 72 houzs or

(4)  Any combination of these conditions.

If the defendant is placed on probation, the judge shall impose a requirement that the
defendant obtain a substance abuse assessment and the education or treatment required
by G.S. 20-17.6 for the restoration of a drivers license and as a condition of probation.
The judge may impose any other lawful condition of probation.

() Level Four Punishment. — A defendant subject to Level Four punishment may
be fined up to five hundred dollars ($500.00) and shall be sentenced to a term of
imprisonment that includes a minimum term of not less than 48 hours and a maximum
term of not more than 120 days. The term of imprisonment may be suspended.
However, the suspended sentence shall include the condition that the defendant:

(1)  Be imprisoned for a term of 48 hours as a condition of special
probation; or

(2)  Perform community service for a term of 48 hours; or

(4)  Any combination of these conditions.

If the defendant is placed on probation, the judge shall impose a requirement that the
defendant obtain a substance abuse assessment and the education or treatment required
by G.S. 20-17.6 for the restoration of a drivers license and as a condition of probation.
The judge may impose any other lawful condition of probation.

(k)  Level Five Punishment. — A defendant subject to Level Five punishment may
be fined up to two hundred dollars ($200.00) and shall be sentenced to a term of
imprisonment that includes a minimum term of not less than 24 hours and a maximum
term of not more than 60 days. The term of imprisonment may be suspended. However,
the suspended sentence shall include the condition that the defendant:

(1)  Be imprisoned for a term of 24 hours as a condition of special
probation; or :
(2)  Perform community service for a term of 24 hours; or
A Ne&epera%e—a—me%ei—vehﬂe—tei—a—tenﬂ—efég—éays—w
(4)  Any combination of these conditions.

It the defendant is placed on probation, the judge shall impose a requirement that the
defendant obtain a substance abuse assessment and the education or treatment required
by G.S. 20-17.6 for the restoration of a drivers license and as a condition of probation.
The judge may impose any other lawful condition of probation.
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(k1) Credit for Inpatient Treatment. — Pursuant to G.S. 15A-1351(a), the judge
may order that a term of imprisonment imposed as a condition of special probation
under any level of punishment be served as an inpatient in a facility operated or licensed
by the State for the treatment of alcoholism or substance abuse where the defendant has
been accepted for admission or commitment as an inpatient. The defendant shall bear
the expense of any treatment unless the trial judge orders that the costs be absorbed by
the State. The judge may impose restrictions on the defendant's ability to leave the
premises of the treatment facility and require that the defendant follow the rules of the
treatment facility. The judge may credit against the active sentence imposed on a
defendant the time the defendant was an inpatient at the treatment facility, provided
such treatment occurred after the commission of the offense for which the defendant is
being sentenced. This section shall not be construed to limit the duthouty of the judge in
sentencing under any other provisions of law.

(N Repealed by Session Laws 1989, c. 691.

(m)  Repealed by Session Laws 1995, c. 496, s. 2.

(n)  Time Limits for Performance of Community Service. — If the judgment
requires the defendant to perform a specified number of hours of community service as
provided in subsections (i), (j), or (k), the community service must-shall be completed:

(1) Within 90 days, if the amount of community service required is 72
hours or more; or
(2)  Within 60 days, if the amount of community service required is 48
hours; or
(3)  Within 30 days, if the amount of community service required is 24
hours. '
The court may extend these time limits upon motion of the defendant if it finds that the
defendant has made a good faith effort to comply with the time hmlts spectfied 1n this
subsection.

(0)  Evidentiary Standards; Proof of Prior Convictions. — In the sentencing
hearing, the State must-shall prove any grossly aggravating or aggravating factor by the
greater weight of the evidence, and the defendant must-shall prove any mitigating factor
by the greater weight of the evidence. Evidence adduced by either party at trial may be
utilized in the sentencing hearing. Except as modified by this section, the procedure in
G.S. 15A-1334(b) governs. The judge may accept any evidence as to the presence or
absence of previous convictions that he finds reliable but he must-shall give prima facie
effect to convictions recorded by the Division or any other agency of the State of North
Carolina. A copy of such conviction records transmitted by the police information
network in general accordance with the procedure authorized by G.S.20-26(b) is
admissible in evidence without further authentication. If the judge decides to impose an
active sentence of imprisonment that would not have been imposed but for a prior
conviction of an offense, the judge must-shall afford the defendant an opportunity to
introduce evidence that the prior conviction had been obtained in a case in which he was
indigent, had no counsel, and had not waived his right to counsel. If the defendant
proves by the preponderance of the evidence all three above facts concerning the prior
case, the conviction may not be used as a grossly aggravating or aggravating factor.
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(p)  Limit on Amelioration of Punishment. — For active terms of imprisonment
imposed under this section:

(1)  The judge may not give credit to the defendant for the first 24 hours of
time spent in incarceration pending trial. |

(2) The defendant shall serve the mandatory minimum period of
imprisonment and good or gain time credit may not be used to reduce
that mandatory minimum period.

(3)  The defendant may not be released on parole unless he is otherwise
eligible, has served the mandatory minimum period of imprisonment,
and has obtained a substance abuse assessment and completed any
recommended treatment or training program or is paroled into a
residential treatment program.

With respect to the minimum or specific term of 1mpnsonment imposed as a condltlon
of special probation under this section, the judge may not give credit to the defendant
for the first 24 hours of time spent in incarceration pending trial.

(q)  Repealed by Session Laws 1991, c. 726, s. 20.

(r)  Supervised Probation Terminated. — Unless a judge in his discretion
determines that supervised probation is necessary, and includes in the record that he has
received evidence and finds as a fact that supervised probation is necessary, and states
in his judgment that supervised probation is necessary, a defendant convicted of an
offense of impaired driving shall be placed on unsupervised probation if he meets three
conditions. These conditions are that he has not been convicted of an offense of
impaired driving within the seven years preceding the date of this offense for which he
is sentenced, that the defendant is sentenced under subsections (i), (j), and (k) of this
section, and has obtained any necessary substance abuse assessment and completed any
recommended treatment or training program.

“When a judge determines in accordance with the above procedures that a defendant
should be placed on supervised probation, the judge shall authorize the probation officer
to modify the defendant's probation by placing the defendant on unsupervised probation
upon the completion by the defendant of the following conditions of his suspended
sentence: : '

(1)  Community service; or

(2)  Repealed by Session Laws 1995 c. 496, s. 2.

(3)  Payment of any fines, court costs, and fees; or

(4)  Any combination of these conditions.

(s) Method of Serving Sentence. — The judge in his discretion may order a term
of imprisonment or eommunity-serviee-to be served on weekends, even if the sentence
cannot be served in consecutive sequence._However, if the defendant is ordered to a
term of 48 hours or more or has 48 hours or more remaining on a term ot imprisonment,

the defendant shall be required to serve 48 continuous hours of imprisonment to be
given credit for time served.

(1)  Credit for any jail time shall only be given hour for hour for time
actually served. The |all shall maintain a log showing number of hours
served.
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(2)  The defendant shall be refused entrance and shall be reported back to
court if the defendant appears at the jail and has remaining_in his body
any alcohol as shown by an alcohol screening device or controlled
substance previously consumed, unless lawfully obtained and taken in
therapeutically approprniate amounts.

(3)  Ifa defendant has been reported back to court under subdivision (5)(2),
the court shall hold a hearing. The defendant shall be ordered to serve
his jail time immediately and shall not be eligible to serve jail time on
weekends if the court determines that, at the time of his entrance to the

(1) the defendant had previously consumed alcohol in his
body as shown by an alcohol screening device, or
(i1)  the defendant had a previously consumed controlled
substance in his body.
It shall be a defense to an immediate service of sentence of jail time
and ineligibility for weekend service of jail time if the court
determines that alcohol -or controlled substance was lawfully obtained
and was taken in therapeutically appropriate amounts."

()  Repealed by Session Laws 1995, c. 496, s. 2."

4 SECTION 23. Chapter 7A of the General Statutes is amended by adding a
new section to read:
"§ 7A-109.4. Records of offenses involving impaired driving.

The clerk of superior court shall maintain all records relating to an offense involving
impaired driving as defined in G.S. 20-4.01(24a) for a minimum of 10 years from the
date of conviction. Prior to destroying the record, the clerk shall record the name of the
defendant, the judge, the prosecutor, and the attorney or whether there was a waiver of
attorney. the alcohol concentration or the fact of refusal, the sentence imposed, and
whether the case was appealed to superior court and its disposition."

SECTION 24. G.S. 20-17.2 is repealed.

PART XIV. MAKING IT ILLEGAL FOR A PERSON UNDER 21 YEARS OF
AGE TO CONSUME AS WELL AS POSSESS ALCOHOL AND TO ALLOW
ALCOHOL SCREENING DEVICES TO BE USED TO PROVE A PERSON HAS
CONSUMED ALCOHOL

SECTION 25. G.S. 18B-302 reads as rewritten:

"§ 18B-302. Sale to or purchase by underage persons.

(a)  Sale. — It shall be unlawful for any person to:

(1)  Sell or give malt beverages or unfortified wine to anyone less than 21
years old; or .

(2)  Sell or give fortified wine, spirituous liquor, or mixed beverages to
anyone less than 21 years old.

(b)  Purchase or Possession. — It shall be unlawful for:

(1) A person less than 21 years old to purchase, to attempt to purchase, or
to possess malt beverages or unfortified wine; or
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(2) A person less than 21 years old to purchase, to attempt to purchase, or
to possess fortified wine, spirituous liquor, or mixed beverages:

beverages; or
(3) A person less than 21 years old to consume any alcoholic beverage.

(i) Purchase—or—PeossessionPurchase, Possession, or Consumption by 19 or
20-Year old. A violation of subdivision (b)(1) or (b)(3) of this section by a person who
is 19 or 20 years old is a Class 3 misdemeanor.

() Notwithstanding any other provisions of law, a law enforcement officer may
require any person the officer has probable cause to believe is under age 21 and has
consumed alcohol to submit to an alcohol screening test using a device approved by the
Department of Health and Human Services. The results of any screening device
administered in accordance with the rules of the Department of Health and Human
Services shall be admissible in_any court or administrative proceeding. A refusal to
submit to_an alcohol screening_test shall be admissible in any court or admmmtratwe
proceeding.

(k) Notwithstanding the provisions in this section, it shall not be unlawful for a
person less than 21 years old to consume unfortified wine or fortified wine during
participation in an exempted activity under G.S. 18B-103(4), (8) or (11)."

PART XV. REQUIRING THAT CERTAIN DWI DEFENDANTS WHO ARE
RELEASED FROM PRISON EARLY ARE TO BE ASSIGNED COMMUNITY
SERVICE PAROLE OR HOUSE ARREST

SECTION 26. G.S. 15A-1374 reads as rewritten:
"§ 15A-1374. Conditions of parole.

(a)  In General. — The Post-Release Supervision and Parole Commission may in
its discretion impose conditions of parole it believes reasonably necessary to insure that
the parolee will lead a law-abiding life or to assist him to do so. The Commission must
provide as an express condition of every parole that the parolee not commit another
crime during the period for which the parole remains subject to revocation. When the
Commission releases a person on parole, it must give him a written statement of the
conditions on which he is being released.

(al) Required Conditions for Certain Offenders. — A person serving a term of
imprisonment for an impaired driving offense sentenced pursuant to G.S. 20-179 that:

(1) Has completed any recommended treatment or training program
required by G.S. 20-179(p)(3); and
(2) Is not being paroled to a residential treatment program;
shall, as a condition of parole, receive community service parole pursuant to
G.S. 15A-1371(h), or be required to comply with subdivision (b)(8a) of this section.

(b)  Appropriate Conditions. — As conditions of parole, the Commission may
require that the parolee comply with one or more of the following conditions:

(1)  Work faithfully at suitable employment or faithfully pursue a course of
study or vocational training that will equip him for suitable
employment.
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(8a)

Undergo available medical or psychiatric treatment and remain in a
specified institution if required for that purpose.

Attend or reside in a facility providing rehabilitation, instruction,
recreation, or residence for persons on parole. ‘

Support his dependents and meet other family responsibilities.

Refrain from possessing a firearm, destructive device, or other
dangerous weapon unless granted written permission by the
Commission or the parole officer.

Report to a parole officer at reasonable times and in a reasonable
manner, as directed by the Commission or the parole officer.

Permit the parole officer to visit him at reasonable times at his home or
elsewhere.

Remain within the geographlc limits fixed by the Commission unless
granted written permission to leave by the Commission or the parole
officer.

Remain in one or more specified places for a specified period or

(9)

(10)

(11

(11a)

(11b)

(11c)

(12)

periods each day and wear a device that permits the defendant's
compliance with the condition to be monitored electronically.

Answer all reasonable inquiries by the parole officer and obtain prior
approval from the parole officer for any change in address or
employment.

Promptly notify the parole officer -of -any change in address or
employment.

Submit at reasonable times to searches of his person by a parole ofﬁcel
for purposes reasonably related to his parole supervision. The
Commission may not require as a condition of parole that the parolee
submit to any other searches that would otherwise be unlawful.
Whenever the search consists of testing for the presence of illegal
drugs, the parolee may also be required to reimburse the Department
of Correction for the actual cost of drug testing and drug screening, if
the results are positive.

Make restitution or reparation to an aggrieved party as provided in
G.S. 148-57.1. :

Comply with an order from a court of competent jurisdiction regarding
the payment of an obligation of the parolee in connection with any

judgment rendered by the court.

In the case of a parolee who was attending a basic skills program
during incarceration, continue attending a basic skills program in
pursuit of a General Education Development Degree or adult high
school diploma.

Satisfy other conditions reasonably related to his rehabilitation.

(¢)  Supervision Fee. — The Commission must require as a condition of parole that
the parolee pay a supervision fee of thirty dollars ($30.00) per month. The Commission
may exempt a parolee from this condition of parole only if it finds that requiring him to
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pay the fee will constitute an undue economic burden. The fee must be paid to the clerk
of superior court of the county in which the parolee was convicted. The clerk must
transmit any money collected pursuant to this subsection to the State to be deposited in
the general fund of the State. In no event shall a person released on parole be required to
pay more than one supervision fee per month." |
PART XVI. PREVENT NONCOMPLIANT PERMIT HOLDERS FROM
CONTINUING IRRESPONSIBLE ALCOHOL SERVICE PRACTICES BY
SWITCHING PERMITS TO ANOTHER NAME

SECTION 27. G.S. 18B-1003(c) reads as rewritten:

(c)  Certain Employees Prohibited. — A permittee shall not knowingly employ in

the sale or distribution of alcoholic beverages any person who has been:

(1)  Convicted of a felony within three years;

(2) Convicted of a felony more than three year% previously and has not
had his citizenship restored,

(3)  Convicted of an alcoholic beverage offense within two years; or

(4)  Convicted of a misdemeanor controlled substances offense within two
years.

(5) A permit holder under Chapter 18B of the General Statutes and whose
permit has been revoked within three years.

For purposes of this subsection, "conviction" has the same meaning as in
G.S. 18B-900(b). To avoid undue hardship, the Commission may, in its discretion,
exempt persons on a case-by-case basis from this subsection."

PART XVII. DWI TRAINING FOR JUDGES

SECTION 28. Chapter 7A of the General Statutes is amended by addmg a
new section to read:
"§ 7A-10.2. Judicial education requirements.

All justices and judges of the General Court of Justice shall be required to attend
continuing judicial education as prescribed by the Supreme Court. At a minimum, every
justice and judges shall be required to obtain two hours every two years of continuing

judicial education regarding driving while impaired offenses and related issues."

PART XVIII. REQUIRE A DA SIGNATURE BEFORE A MOTION FOR
APPROPRIATE RELIEF IS GRANTED IN DISTRICT COURT

SECTION 29. G.S. 15A-1420(a) reads as rewritten:

"(a) Form, Service, Filing.
(1) A motion for appropriate relief must:
a. Be made in writing unless it is made:
l. In open court;

Before the judge who presided at trial; .
Before the end of the session if made in superior court;
and
4, Within 10 days after entry of judgment;

Lo bo

b. State the grounds for the motion;
C. Set forth the relief sought; and
d. Be timely filed.
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(2) A written motion for appropriate relief must be served in the manner

I
2 provided in G.S. 15A-951(b). When the written motion is made more
3 than 10 days after entry of judgment, service of the motion and a
4 notice of hearing must be made not less than five working days prior to
5 the date of the hearing. When a motion for appropriate relief is
0 permitted to be made orally the court must determine whether the
7 matter may be heard immediately or at a later time. If the opposing
S party, or his counsel if he is represented, is not present, the court must
9 provide for the giving of adequate notice of the motion and the date of
10 hearing to the opposing party, or his counsel if he is represented by
il counsel.
12 (3) A written motion for appropriate relief must be filed in the manner
13 ' provided in G.S. 15A-951(c).
14 "~ (4)  An oral or written motion for appropriate relief may not be granted in
15 District Court without the signature of the District Attorney, indicating
16 that the State has had an opportunity to consent or object to the
17 motion. However, the court may grant a motion for appropriate belief
18 without the District Attorney's signature 10 business days after the
19 District Attorney has been notified in open court of the motion, or
20 served with the motion pursuant to G.S. 15A-951(c)."
21 PART XIX. EFFECTIVE DATE
22 SECTION 30. The requirement that the Administrative Office of the Courts

23 electronically record certain data contained in subsection (c) of G.S.20-138.4, as
24 amended by Section 18 of this act, becomes effective after the next rewrite of the
25 superior court clerks system by the Administrative Office of the Courts. The remainder
20 of this act becomes effective December 1, 2006, and applies to offenses committed on
27 orafter that date. '

Page 46 4 House Bill 1048 H1048-CSRK-40 [v.24]



VISITOR REGISTRATION SHEET

JUDICIARY | COMMITTEE

| e~C-24

Name of Committee

Date

VISITORS: PLEASE SIGN IN BELOW AND RETURN TO COMMITTEE PAGE

NAME

FIRM OR AGENCY AND ADDRESS

Oyointz (w2

Trnnahm [sench W@%

N7, 7T Gov.

/Y?, AWW\/

pe
P gy /004 RIS

@ Clidie Pege

L Conferee @Fp/fl;

Codoncnes of DA

e

Gr ej Qv\‘“-h'

Confowes « u/ /0’4{

"Dy

/) 73 /u/J T Navy hors

A/i\\hl O Lo -
Glenn M H;

A‘cc

A E/S6E

). ' >
DNAS, FTA_

@ EvE Bersrs

DS, (7



VISITOR REGISTRATION SHEET ~

A
0_:\

- JUDICIARY 1 COMMITTEE

h v

Name of Committee

Date

VISITORS: PLEASE SIGN IN BELOW AND RETURN TO COMMITTEE PAGE

NAME

FIRM OR AGENCY AND ADDRESS

overnoy's Bfce

/MW

fioc

%W«

A2

®/ \{&%k W %Wﬁ“w

NCATL

N NCATL-
Eopie BuFFALE FTA
LadaShahid-E0 VAD

VA1 O

 Sepasichuntz

T@ M \Jo Umec

NC NS¢, ST o\ % K%‘(( @m@%@

Ak O

Aok fLuo

® //hw/fw

WWW/( S LS A b,



Principal Clerk
Reading Clerk

SENATE
NOTICE OF COMMITTEE MEETING

AND

BILL SPONSOR NOTICE

The Senate Committee on Judiciary I will meet at the following time:

DAY DATE

Thursday June 8, 2006

. The following will be considered:
BILL NO. SHORT TITLE

Governor's DWI Task Force
Recommendations.

HB 1048

TIME ROOM

10:00 AM 1027 LB

SPONSOR

Representative Hackney

Senator Daniel G. Clodfelter, Chair



Judiciary 1 Committee

June 8, 2006

Minutes

Senator Dan Clodfelter, Chair called the meeting to order at 10:07 a.m. with sixteen
members present.

HB-1048 (Governor’s DWI Task Force Recommendation) Committee Substitute
was introduced by Senator Clodfelter. He stated that the discussion would start at Part 6.
where it ended at the J-1 Committee meeting on June 6, 2006. He then introduced a new
Committee Substitute. Senator Phillip Berger moved for adoption of the new Committee
Substitute. All members voted yes. Motion carried. Staff attorney, Hal Pell explained
that the bill, based upon the findings of the Governor’s Task Force on Driving While
Impaired, provides measures relating to DW] arrest, enforcement, education, and
training. He explained the changes in the new Committee Substitute, and discussed the
DWI Tests in detail. Senator’s Tony Rand, David Hoyle, Vernon Malone, Phillip Berger,
Richard Stevens had questions. Mr. Pell, and Mr. Al Leslie from NC DHHS answered
the questions. There was discussion on alcohol screening tests Senator’s Martin Nesbitt,
Tony Rand, Charlie Albertson, Keith Presnell and RC Soles had questions. Staff
attorney, Susan Sitze and Mr. Leslie answered the questions. Mr. Dick Taylor, Academy
of Trial Lawyérs, and Ms. Carrie Sutton, Chair, Criminal Defense Section of Trial
Lawyers spoke on the bill. Senator Clodfelter said Senator Martin Nesbitt would work
with staff on an Amendment to the bill in Part 8.

Senator Clodfelter stated that discussion on the bill would be continued at the next
meeting.

Meeting was adjourned at 10:55 a.m.

Wanda Joyner, Co@iée Assistant
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Short Title: Governor's DWI Task Force Recommendations. ‘ (Public)

Sponsors:

Referred to:

March 31, 2005

- A BILL TO BE ENTITLED

{

2 AN ACT TO IMPLEMENT THE RECOMMENDATIONS OF THE GOVERNOR'S
3 TASK FORCE ON DRIVING WHILE IMPAIRED.

4 The General Assembly of North Carolina enacts:

5 PART L REGULATING MALT BEVERAGE KEGS

6 SECTION 1. G.S. 18B-403 reads as rewritten:

7 "(a}  Amounts. — With a purchase-transportation permit, a person may purchase

8 and transport an amount of alcoholic beverages greater than the amount specified in
) G.S. 18B-303(a). A permit authorizes the holder to transport from the place of purchase
10 to the destination within North Carolina indicated on the permit at one time the
11 following amount ot alcoholic beverages:

12 (D) A maximum of 100 liters of unfortified wine; 4

13 (2) A maximum of 40 liters of either fortitied wine or spirituous liquor, or
14 40 liters of the two eembined=or combined;

15 (3)  The amount of fortified wine or spirituous liquors specified on the
16 purchase-transportation  permit for a  mixed beverage
17 permittee-permittee; or

18 4) A keg of malt beverage for off-premises consumption, when purchased
19 by a person who is not a permittee. For the purposes of this subsection
20 a_keg 1s defined as a portable container designed to hold and dispense
21 five or more gallons of a malt beverage.

22 (h)  Issuance of Permit. — A purchase-transportation permit may be issued by:

23 (1) The local board chairman;

24 (2) A member of the local board;

25 (3)  The general manager or supervisor of the local beard:-erboard;
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(4)  The manager or assistant manager of an ABC store, if he is authorized
to issue permits by the local board ehairman-chairman; or

(5) The retailer of a keg of malt beverage for off-premises consumption. A
permit issued under this subdivision is only valid for kegs of malt
beverage sold by that retailer.

(¢)  Disqualifications. — A purchase-transportation permit shall not be issued to a
person who:

(1) Is not sufficiently identified or known to the issuer;

(2)  Is known or shown to be an alcoholic or bootlegger;

(3)  Has been convicted within the previous three years of an offense
involving the sale, possession, or transportation of  nontaxpaid
alcoholic beverages; or

(4)  Has been convicted within the previous three years of an offense
involving the sale of alcoholic beverages without a permit.

(d)  Form. - A purchase-transportation permit shall be issued on a printed form
adopted by the Commission. The Commlssmn shall adopt rules specifying the content
of the permit form.

(¢)  Restrictions on Permit. — A purchase may be made only from the store named
on the permit. One copy of the permit shall be kept by the issuing person, one by the
purchaser, and one by the store from which the purchase is made. The. purchaser shall
display his copy of the permit to any law-enforcement officer upon request. A permit
for the purchase and transportation of spirituous liquor may be issued only by an
authorized agent of the local board for the jurisdiction in which the purchase will be
made.

() Time. - A purchase-transportation permit is valid only until 9:30 P.M. on the -
date of purchase, which date shall be stated on the permit.

(g)  Special Occasion Purchase-Transportation Permit. — When a person holds a
special occasion for which a permit under G.S. 18B-1001(8) or (9) is required, the
purchase-transportation permit issued to him may provide for the storage at and
transportation to and from the site of the special occasion of unfortified wine, fortified
wine, and spirituous liquor for a period of no more than 48 hours before and after the
special occasion. The purchase-transportation permit authorizes that person to transport
only the amounts of those alcoholic beverages authorized by subsection (a). The
Commission may adopt rules to govern issuance of these extended purchase-
transportation permits.

(h) Any retailer that issues a purchase-transportation permit pursuant to
subdivision (b)(5) of this section shall retain the records of all permits issued for at least
one year. "

SECTION 2. G.S. 18B-303(a) reads as rewritten:

"(a) Purchases Allowed. — Without a permit, a person may purchase at one time:

(1)  Not more than 80 liters of malt beverages;—ether—than—drafti—malt
beverages—in-kegs:beverages, except draft mait beverages in kegs for
off-premises consumption. For purchase of a keg of malt beverages for
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off-premises consumption, the permit required by G.S. 18B-403(a)(4)
must first be obtained;
(2)  Any amount of draft malt beverages_by a permittee in keg%— egs for
on-premises consumption;
(3)  Not more than 50 liters of unfortified wine;
(4)  Not more than eight liters of either fortified wine or spirituous liquor,
or eight liters of the two combined."
PART II. MODIFYING THE STATUTES ON CHECKING STATIONS AND
ROADBLOCKS
SECTION 3. G.S. 20-16.3A reads as rewritten:

"§ 20-16.3A. lmpaired-driving-eheeks: Checking Stations and Roadblocks.
(a) A law-enforcement agency may make-tmpaired-driving—checks—of-drivers-of
vehicles—on—highways—and—puble—vehieular—areas—f—conduct checking stations to

determine compliance with the provisions of this Chapter. If the agency is conducting a
checking station for the purposes of determining compliance with this Chapter, it must:

b  Develops—a—systematie—plan—in—advanee—thattakes—into—aceount—the
likelthood-of-detecting—impaired-drivers—tratfic-conditions—numberof
vehicles-to-bestopped—and-the-convenience-of the-metertag-publie:

(2) DesignatesDesignate in advance the pattern both for stopping vehicles
and for requesting drivers that are stopped—to—submit—to—alcohel
sereentng-tests_to_produce drivers license, registration, and insurance
information. The plan-_pattern need not be in writing and may include
contingency provisions for altering either pattern if actual traffic
conditions are different from those anticipated, but no individual
officer may be given discretion as to which vehicle is stopped or, of
the vehicles stopped, which driver is requested to-submit-to-an-aleohel
sereentg—test to produce drivers license, registration and insurance
information.

(3) Marks-the-area—tn—which-checks-are-conducted-to-adwvise-Advise the
public that an authorized #mpatred-drivingeheek-_checking station is
being-made_operated by having, at a minimum, one law_enforcement
vehicle with its blue llght in_operation during the conducting of the
checking station.

(b)  An officer who determines there is a reasonable suspicion that an occupant
has violated a provision of this Chapter, or any other provision of law, may detain the
driver to further investigate in accordance with law. The operator of any vehicle stopped
at a checking station established under this subsection may be requested to submit to an
alcohol screening test under G.S. 20-16.3 if during the course of the stop the officer
determines the driver had previously consumed alcohol or has an open container of
alcoholic beverage in the vehicle. The officer so requesting shall consider the results of
any alcohol screening test or the driver's refusal in determining if there is reasonable
suspicion to investigate further.

H1048-CSRK-40 [v.27] House Bill 1048 Page 3
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() Law enforcement agencies may conduct any type of checking station or
roadblock as long as it is established and operated in accordance with the provisions of
the United States Constitution and the Constitution of North Carolina.

(d)  The placement of checkpoints should be random and agencies shall avoid
placing checkpoints repeatedly in the same location or proximity. This subsection shall
not be a defense to any offense arising out of the operatlon of a checkmg station.

PART HI. PROVIDING FOR IMPLIED-CONSENT PRETRIAL AND COURT
PROCEEDINGS

SECTION 4. Chapter 20 of the General Statutes is amended by adding a
new Article to read:

"Article 2D.
"Implied-Consent Offense Procedures.
"§ 20-38. Applicability.

The procedures set forth in this Article shall be followed for the investigation and
processing_of an implied-consent _offense _as defined in G.S.20-16.2. The trial
procedures_shall apply to_any implied-consent offense litigated in_the Dlstnct Court
Division.

"§ 20-38.1. Investigation.

A law_enforcement officer who is investigating an implied-consent offense or a
vehicle crash that occurred in the officer's territorial jurisdiction is authorized to seek
evidence of the driver's impairment, and make arrests, at any place within the State,

"§ 20-38.2. Police processing duties. :

Upon the arrest of a person, with or without a warrant, but not necessarily in the
order listed, a law enforcement officer:

(1)  Shall inform the person arrested of the charges or a cause for the
arrest.

(2)  May take the person arrested to any place within the State for one or
more chemical analyses at the request of any law enforcement officer
and for any evaluation by a law enforcement officer, medical
professional, or other person to determine the extent or cause of the
person's impairment.

(3)  May take the person arrested to some other place within the State for
the purpose of having the person identified, to complete a crash report,
or for any other lawful purpose.

Page 4 : House Bill 1048 _ H1048-CSRK-40 [v.27]
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4
)

May take photographs and fingerprints in accordance with
G.S. 15A-502.

Shall take the person arrested before a judicial official for an initial
appearance after completion of all investigatory procedures, crash
reports, chemical analyses. and other procedures provided for in this
section,

"§ 20-38.3. Initial appearance.

(a) Appearance Before a_Magistrate. — Except as_modified in this_Article, a

magistrate shall

follow the procedures set forth in Article 24 of Chapter 15A of the

General Statutes.

()

2)

A magistrate may hold an initial appearance at any place within the
county and shall, to the extent practicable, be available at locations
other than the courthouse when it will expedite the initial appearance.

. In_determining whether there is probable cause to believe a person is

impaired, the magistrate may review all alcohol screening tests,
chemical analyses, receive testimony from any law enforcement
officer concerning impairment and the circumstances of the arrest, and
observe the person arrested.

If there is a finding of probable cause, the magistrate shall consider
whether the person is impaired to the extent that the provisions of
G.S. 15A-534.2 should be imposed. '

The magistrate shall also:

a. Inform_the person in writing_of the established procedure to
have others appear at the jail to observe his condition or to
administer _an_additional chemical analysis if the person is
unable to make bond; and

Require the person who is unable to make bond to list all
persons he wishes to contact and telephone numbers on a form
that sets forth the procedure for contacting the persons listed. A
copy of this form shall be filed with the case file.

1=

(b)  The Administrative Office of the Courts shall adopt forms to implement this

Article,

"§ 20-38.4. Facilities.

(@)  The Chief District Court Judge, the Department of Health and Human

Services, the district attorney, and the sheriff shall:

()
2)
3)

Establish a written procedure for attorneys and witnesses to have
access to the chemical analysis room.

Approve:the location of written notice of implied-consent rights in the
chemical analysis room in accordance with G.S. 20-16.2.

Approve a procedure for access to a person arrested for an
implied-consent offense by tamily and friends or a qualified person
contacted by the arrested person to obtain blood or urine when the
arrested person is held in custody and unable to obtain pretrial release

from jail.

H1048-CSRK-40 [v.27] - House Bill 1048 Page 5
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(h)  Signs shall be posted explaining to the public the procedure for obtaining
access to the room where the chemical analysis of the breath is administered and to any
person arrested for an implied-consent offense. The initial signs shall be provided by the
Department of Transportation, without costs. The signs shall thereafter be maintained
by the county for all county buildings and the county courthouse.

(¢)  Ifthe instrument for performing a chemical analysis of the breath is located in
a State or municipal building, then the head of the highway patrol for the county or the
chief of police for the city or that person's designee shall be substituted for the shenff
when determining signs and access to the chemical analysis room. The signs shall be
maintained by the owner of the building. When a breath testing instrument 1S in_a motor
vehicle or at a temporary location, the Department of Health and Human Services shall
alone perform the above functions listed in subdivisions (a)(1) and (a)(2) of this section.

"8 20-38.5. Motions and district court procedure.
(a)  The defendant may move to suppress evidence or dismiss charges only prior
to trial, except the defendant may move to dismiss the charges for insufficient evidence

at the close of the State's evidence and at the close of all of the evidence without prior

notice. If, during the course of the trial, the defendant discovers facts not previously
known, a motion to suppress or dismiss may be made during the trial.

(b)  Upon a motion to suppress or dismiss the charges, other than at the close of
the State's evidence or at the close of all the evidence, the State shall be granted

reasonable time to procure witnesses or evidence and to conduct research required to

defend against the motion.

(¢)  The judge shall summarily grant the motion to suppress evidence if the State
stipulates that the evidence sought to be suppressed will not be offered in evidence in

any criminal action or proceeding against the defendant.

(d) The judge may summarily deny the motion to suppress evidence if the
defendant failed to make the motion pretrial when all material facts were known to the

defendant.
(¢) If the motion is not determined summarily, the judge shall make the
determination after a_hearing and finding of facts. Testimony at the hearing shall be

€] The judge shall set forth in writing the findings of fact and conclusions of law
and preliminarily indicate whether the motion should be granted or denied. If the judge
preliminarily indicates the motion should be granted, the judge shall not enter a final
judgment on_the motion until after the State has appealed to superior court or has

indicated it does not intend to appeal.
"§ 20-38.6. Appeal to superior court.

(a) The State_may appeal to superior court any district court preliminary
determination granting a motion to suppress or dismiss. If there is a dispute about the
findings of fact, the superior court shall not be bound by the findings of the district court
but shall determine the matter de novo. Any further appeal shall be governed by Article
90 of Chapter 15A of the General Statutes.

(b)  The_defendant may not appeal a denial of a pretrial motion to suppress or to
dismiss but may appeal upon conviction as provided by law.

Page 6 House Bill 1048 H1048-CSRK-40 [v.27]
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(c)  Notwithstanding the provisions of G.S. I5A-1431, for any implied-consent
offense that is first tried in district court and that is appealed to superior court by the
defendant for a trial de novo as a result of a conviction, the sentence imposed by the
district court is vacated upon giving notice of appeal. The case shall only be remanded
back to district court with the consent of the prosecutor and the superior court. When an

appeal is withdrawn or a case is remanded back to district court, the district court shall

hold a new sentencing hearing and shall consider any new convictions, and if the

defendant has any pending charges of offenses involving impaired driving, shall delay
sentencing in the remanded case until all cases are resolved."

PART 1V. ALLOWING THE ADMISSIBILITY OF DRUG RECOGNITION

EXPERTS, HGN TESTIMONY, AND OPINION AS TO SPEED BY AN

ACCIDENT RECONSTRUCTION EXPERT
SECTION 5. Article 7 of Chapter 8C of the General Statutes is amended by

adding a new rule of evidence to read: ’

"Rule 707. Drug recognition expert and HGN testimony and opinion as to speed of

| an accident reconstruction expert.

(a)  Results of Horizontal Gaze Nystagmus (HGN) Test. — The results of a
horizontal gaze nystagmus (HGN) test are admissible into evidence, and the opinion of
the analyst is admissible as to whether the results are consistent with a chemical analysis
or_consistent with a person who is under the influence of a particular type or class of
impairing_substances, when the HGN test 1s administered by a person who has
successfully completed training in HGN.

(b) Opinion of Drug Recognition Expert (DRE). — The opinion of a DRE that a
person is under the influence of one or more impairing substances, and the opinion as to
the category of such impairing substance or substances is admissible in any court or
administrative hearing when the DRE holds a current certification as a DRE issued by
the Department of Health and Human Services.

(c)  Opinion as to Speed of a Vehicle. — Any person who is found by a court to be
an expert in_accident reconstruction who has performed a reconstruction of a crash or
has reviewed the report of investigation may give an opinion as to the speed of a vehicle
even if the expert did not actually observe the vehicle moving.

Nothing contained in this Rule shall be construed to prohibit cross-examination of
any person as to their opinions and the basis for the opinions and shall not limit other
opinion testimony otherwise admissible under the rules of evidence or court decision."
PART V. ALCOHOL SCREENING DEVICES

SECTION 6. G.S. 20-16.3 reads as rewritten:

"§ 20-16.3. Alcohol screening tests required of certain drivers; approval of test
devices and manner of use by Cemmission—for—Health—Serviees;
Department of Health and Human Services: use of test results or refusal.

(a)  When Alcohol Screening Test May Be Required; Not an Arrest. — A
law-enforcement officer may require the driver of a vehicle to submit to an alcohol
screening test within a relevant time after the driving if the officer has:

(1) Reasonable grounds to believe that the driver has consumed alcohol
and has:

H1048-CSRK-40 [v.27] House Bill 1048 Page 7
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a.  Committed a moving traffic violation; or
b. Been involved in an accident or collision; or
(2)  An articulable and reasonable suspicion that the driver has committed
an implied-consent offense under G.S.20-16.2, and the driver has
been lawfully stopped for a driver's license check or otherwise
lawfully stopped or lawfully encountered by the officer in the course
of the performance of the officer's duties.
Requiring a driver to submit to an alcohol screening test in accordance with this section
does not in itself constitute an arrest.

(b)  Approval of Screening Devices and Manner of Use. — The Cemmisstion—for
Health-ServieesDepartment of Health and Human Services is directed to examine and
approve devices suitable for use by law-enforcement officers in making on-the-scene
tests of drivers for alcohol concentration. For each alcohol screening device or class of
devices approved, the Commisston-_Department must adopt regulations governing the
manner of use of the device. For any alcohol screening device that tests the breath of a
driver, the Gommission- Department is directed to specify in its regulations the shortest
feasible minimum waiting period that does not produce an unacceptably high number of
false positive test results.

(c)  Tests Must Be Made with Approved Devices and in Approved Manner. — No
screening test for alcohol concentration is a valid one under this section unless the
device used is one approved by the Commnission-forHealth-Serviees-_Department and
the screening test is conducted in accordance with the applicable regulations of the
Commission- Department as to the manner of its use.

(d)  Use of Screening Test Results or Refusal by Officer. — The results-ef-anfact
that a driver showed a positive or negative result on an alcohol screening test, but not
the actual alcohol concentration result, or a driver's refusal to submit may be used by a
law-enforcement officer, and is admissible in a court, or an administrative agency in
determining if there are reasonable grounds for believingbelieving:

(1)  thatThat the driver has committed an implied-consent offense under
G-5-20-+62-G.S. 20-16.2; and
(2)  That the driver had consumed alcohol and that the driver had in his or
her body previously consumed alcohol, but not to prove a particular
alcohol concentration. Negative erlow-results on the alcohol screening
test may be used in factually appropriate cases by the officer, a court,
or an administrative agency in determining whether a person's alleged
impairment is caused by an impairing substance other than alcohol.
Except—as—provided—in—this—subsection—the—results—of—an—alecohol
&efemg—test—may—ﬂet—be—aém%d—m—ewéeﬂee—m—aﬁy—eeaﬂ—m
administrative proceeding:"
PART VI. CLARIFICATION OF IMPAIRED DRIVING OFFENSES
SECTION 7. G.S.20-4.01 reads as rewritten: -
"§ 20-4.01. Definitions.

Unless the context requires otherwise, the following definitions apply throughout

this Chapter to the defined words and phrases and their cognates:

Page 8 House Bill 1048 H1048-CSRK-40 [v.27]




16
17
18
19

2
-

o 19

N e wd b ——

B2 P I N D 1
®x 9 =

(S8
<

30

[ BRI SRR
B o —

‘w
(V)]

36
37
38
39
40
41
42
43

General Assembly of North Carolina Session 2005

(32) Public Vehicular Area. — Any area within the State of North Carolina
that meets one or more of the following requirements:

a. The area 1s generally—open—to—and—used by the public for
vehicular trathe—traffic at any time, including by way of
illustration and not limitation any drive, driveway, road,
roadway, street, alley, or parking lot upon the grounds and
premises of any of the following:

I.  Any public or private hospital, college, university,
school, orphanage, church, or any of the institutions,
parks or other facilities maintained and supported by the
State of North Carolina or any of its subdivisions.

2. Any service station, drive-in theater, supermarket, store,
restaurant, or office building, or any other business,
residential, or municipal establishment providing parking

space-for-eustomers;—patrons—or—the—publie:_whether the
business or establishment is open or closed.

3. Any property owned by the United States and subject to
the jurisdiction of the State of North Carolina. (The
inclusion of property owned by the United States in this
definition shall not limit assimilation of North Carolina
law when applicable under the provisions of Title 18,
United States Code, section 13).

b. The area 1s a beach area used by the public for vehicular traffic.

C. The area is a road eﬁeﬂed—te— sed by vehlcular tlaﬂ'c w:thm or
leading to a ¢
uueets—m;d—members—e#ﬁae—p&bhc—subdnvnsnon whethel or not
the subdivision roads have been offered for dedication to the
public.

d. The area is a portion of private property used fer-by vehicular
tratfic and designated by the private property owner as a public
vehicular area in accordance with G.S. 20-219 4.

"

SECTION 8. G.S. 20-138.1(a) reads as rewritten:
"§ 20-138.1. Impaired driving.
(a)  Oftense. — A person commits the offense of impaired driving if he drives any
vehicle upon any highway, any street, or any public vehicular area within this State:
(1) While under the influence of an impairing substance; or
(2)  After having consumed sufficient alcohol that he has, at any relevant
time after the driving, an alcohol concentration of (.08 or more. The
results of a chemical analysis shall be deemed sufficient evidence to
" prove a person's alcohol concentration.

" H1048-CSRK-40 [v.27] House Bill 1048 Page 9
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(3)  With any amount of a Schedule 1 or II controlled substance. as listed in
G.S. 90-89 or G.S. 90-90, or its metabolites in his blood or urine.
(al) A person who has submitted to a chemical analysis of a blood sample, pursuant
to G.S. 20-139.1(d), may use the result as evidence that the person did not have, at a

relevant ime after driving, an alcohol concentration of (.08 or more.

(b)  Detense Precluded. — The fact that a person charged with violating this
section s or has been legally entitled to use alcohol or a drug is not a defense to a
charge under this section._However, it shall be an affirmative defense to a charge
pursuant to subdivision (a)(3) of this section for a Schedule 11 controlled substance if the
defendant can show that the Schedule 11 substance in the defendant's blood or urine was
lawtully obtained and taken in therapeutically appropriate amounts.

(b1) Defense Allowed. — Nothing in this section shall preclude a person from
asserting that a chemical analysis result is inadmissible pursuant to G.S. 20-139.1(b2).

(¢)  Pleading. — In any prosecution for impaired driving, the pleading is sufficient
it 1t states the time and place of the alleged offense in the usual form and charges that
the defendant drove a vehicle on a highway or public vehicular area while subject to an
impairing substance.

(d)  Sentencing Hearing and Punishment. — Impaired driving as defined in this
section is a misdemeanor. Upon conviction of a defendant of impaired driving, the
presiding judge must—shall hold a sentencing hearing and impose punishment in
accordance with G.S. 20-179. ’

(e)  Exception. — Notwithstanding the definition of "vehicle" pursuant to
G.S. 20-4.01(49), for purposes of this section the word "vehicle" does not include a
horse-bieyele-ortawnmewer:_or bicycle.

SECTION 9. G.S. 20-138.2 reads as rewritten:

"(a) Offense. - A person commits the offense of impaired driving in a commercial
motor vehicle if he drives a commercial motor vehicle upon any highway, any street, or
any public vehicular area within the State: '

(1) While under the influence of an impairing substance; or

(2)  After having consumed sufficient alcohol that he has, at any relevant
time after the driving, an alcohol concentration of 0.04 or more. The
results of a chemical analysis shall be deemed sufficient evidence to
prove a person's alcohol concentration.

(3)  With any amount of a Schedule 1 or 11 controlled substance, as listed in
G.S. 90-89 or G.S. 90-90, or its metabolites in his blood or urine. .

(al) A person who has submitted to a chemical analysis of a blood sample, pursuant
to G.S. 20-139.1(d), may use the result as evidence that the person did not have, at a
relevant time after driving, an alcohol concentration of (.08 or more.

(a2) In order to prove the gross vehicle weight rating of a vehicle as defined in
G.S. 20-4.01(12b), the opinion of a person who observed the vehicle as to the weight,
testimony of the gross vehicle weight rating affixed to the vehicle, the registered or
declared weight shown on the Division's records pursuant to G.S. 20-26(bl), the gross
vehicle weight rating as determined from the vehicle identification number, the listed

Page 10 House Bill 1048 H1048-CSRK-40 [v.27]
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gross weight publications tfrom the manufacturer of the vehicle, or any other description
or evidence shall be admissible.

(b)  Defense Precluded. — The fact that a person charged with violating this
section 1s or has been legally entitled to use alcohol or a drug is not a defense to a
charge under this section._However, it _shall be an affirmative defense to a_charge
pursuant to subdivision (a)(3) of this section for a Schedule Il controlled substance if the
defendant can show that the Schedule Il substance in the defendant's blood or urine was
lawfully obtained and taken in therapeutically appropriate amounts.

(b1) Defense Allowed. — Nothing in this section shall preclude a person from
asserting that a chemical analysis result is inadmissible pursuant to G.S. 20-139.1(b2).

SECTION 10. G.S. 20-138.3 reads as rewritten:
"§ 20-138.3. Driving by person less than 21 years old after consuming alcohol or
drugs.

(a)  Offense. — It is unlawful for a person less than 21 years old to drive a motor
vehicle on a highway or public vehicular area while consuming alcohol or at any time
while he has remaining in his body any alcohol or controlled substance previously
consumed, but a person less than 21 years old does not violate this section if he drives
with a controlled substance in his body which was lawfully obtained and taken in
therapeutically appropriate amounts.

(b)  Subject to Implied-Consent Law. — An offense under this section is an
alcohol-related offense subject to the implied-consent provisions of G.S. 20-16.2. The
provisions of G.S. 20-139.1 shall apply to an offense committed under this section.

(bl)  Odor Insufficient. — The odor of an alcoholic beverage on the breath of the
driver is insufficient evidence by itself to prove beyond a reasonable doubt that alcohol
was remaining in the driver's body in violation of this section unless the driver was

coffered an alcohol screening test or chemical analysis and refused to provide all

required samples of breath or blood for analysis.

(b2) Alcohol Screening Test. — Notwithstanding any other provision of law, an
alcohol screening test may be administered to a driver suspected of violation of
subsection (a) of this section, and the results of an alcohol screening test or the driver's
refusal to submit may be used by a law enforcement officer, a court, or an
administrative agency in determining if alcohol was present in the driver's body. No
alcohol screening tests are valid under this section unless the device used is one
approved by the Cemmission—forHealth-Serviees—Department of Health and Human
Services, and the screening test is conducted in accordance with the applicable
regulations of the Commission-Department as to its manner and use.

(¢) - Punishment; Effect When Impaired Driving Offense Also Charged. — The
offense in this section is—a—Class—2—misdemeanoer—shall be punished pursuant to
G.S.20-179. It is not, in any circumstances, a lesser included offense of impaired
driving under G.S. 20-138.1, but if a person is convicted under this section and of an
offense involving impaired driving arising out of the same transaction, the aggregate
punishment imposed by the court may not exceed the maximum applicable to the

H1048-CSRK-40 [v.27] House Bill 1048 Page 11
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offense involving impaired driving, and any minimum punishment applicable shall be
imposed.

(c1) Notwithstanding any other provision of law. if a person either pleads or is
found guilty of a violation of this section, a court may, with the defendant's consent (i)
withhold entry of judgment and defer further proceedings, and (ii) place the defendant

on probation for a minimum of one vear upon such reasonable terms and conditions as it

may require. Action may only be taken under this subsection if all of the followimg

conditions are met:

(1)  The defendant has no pending charges under Chapters 18B, 20, 14, or
90 of the General Statutes.

(2)  The defendant has no prior convictions for a violation of this section or
of Chapter 18B of the General Statues.

(3) The defendant has no prior convictions for an_offense involving
impaired driving under any federal or other States' statutes relating to
the substances or paraphenelia listed in_Articles 5, 5A, or 5B of
Chapter 90 of the General Statues. A

(¢2) Notwithstanding any other provision of law, a court _shall impose, at a
minimum, all of the terms and conditions listed in this subsection for any defendant

placed on probation pursuant to subsection (c1) of this section. The defendant shall:
(1)  Obtain a substance abuse assessment within 30 days and comply with
education or treatment requirements recommended by the assessment.

(2)  Not operate a motor vehicle for at least 90 days.

(3) Perform 50 hours of community service and pay the community
service fee.

(4) Submit_at reasonable times to warrantless searches by a probation

officer of his or her person, vehicle, and premises including drug and
alcohol screening and testing and pay the costs of such screening and

(5) Not possess or consume any alcoholic beverage or controlled
substance unless the controlled substance is lawfully prescribed to the
person.

(6)  Pay court costs and all fees.

(7) Not violate any law of this_or any other state or the federal

government.
8 Remain gainfully employed or in school as a full-time student as

determined by the probation officer.
(9)  Not violate any other reasonable condition of probation.

Upon violation of any term or condition of probation ordered pursuant to subsection
(c1), or of this subsection, the court may enter an adjudication of guilt and proceed as
otherwise provided.

(c3) Upon fulfillment of the terms and conditions of probation ordered under
subsections (cl) or (c2) of this section, the court shall discharge the defendant and
dismiss the proceedings against him if all of the following conditions are _met:
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()  The defendant does not have any pending charges for violating any
law of this State.
(2) The defendant has not violated any laws of this State, including
infractions.
(3)  The defendant has not been convicted of violating any federal or other
States' statutes that are substantially similar to provisions in Chapters
18B. 20, 14, or 90 of the General Statutes.
Discharge and dismissal under this section shall be without court adjudication of guilt
and shall not be deemed a conviction for purposes of this section or for purposes of
disqualifications or disabilities imposed by law upon conviction of a crime including the
additional penalties imposed for second or subsequent convictions.

(d)  Limited Driving Privilege. — A person who is convicted of violating
subsection (a) of this section and whose drivers license is revoked solely based on that
conviction may apply for a limited driving privilege as provided in G.S. 20 179.3. This
subsection shall apply only if the person meets both of the following requirements:

(1) Is 18, 19, or 20 years old on the date of the offense.

(2) . Has not previously been convicted of a violation of this section.
The judge may issue the limited driving privilege only if the person meets the eligibility
requirements of G.S.20 179.3, other than the requirement in G.S.20 179.3(b)(1)c.
G.S. 20 179.3(e) shall not apply. All other terms, conditions, and restrictions provided
for in G.S. 20 179.3 shall apply. G.S. 20 179.3, rather than this subsection, governs the
issuance of a limited driving privilege to a person who is convicted of violating
subsection (a) of this section and of driving while impaired as a result of the same
transaction." : ‘
SECTION 11. G.S. 20-138.5(a) reads as rewritten:

"(a) A person commits the offense of habitual impaired driving if he drives while
impaired as defined in G.S. 20-138.1 and has been convicted of three or more offenses
involving impaired driving as defined in G.S. 20-4.01(24a) w1thm seven-10 years of the
date of this offense.”

SECTION 12. G.S. 20-138.5(c) reads as rewritten:

"(c) An offense under this section is an implied consent offense subject to the
provisions of G.S.20-16.2._The provisions of G.S. 20-139.1 shall apply to an offense
committed under this section."

PART VIL. FELONY DEATH BY VEHICLE AND INJURY BY VEHICLE
SECTION 13. G.S. 20-141.4 reads as rewritten:

"§ 20-141.4. Felony and misdemeanor death by wvehicle.vehicle; felony serious
injury by vehicle; aggravated offenses; repeat felony death by vehicle.

(a)  Repealed by Session Laws 1983, c. 435, s. 27.

(al)  Felony Death by Vehicle. — A person commits the offense of tfelony death by
vehicle it he—unintenttonaly-—causes—the-death-of-anotherperson—while-engaged-in-the
offense-ofimpaired-drivingunder- G5 20138 1-0r-G-5-20-138-2-and-commission—of
that-effense-ts-the-proxtmatecause-of the-death-

(1) the person unintentionally causes the death of another person,
(2) the person was engaged in the offense of impaired driving under

H1048-CSRK-40 [v.27] . House Bill 1048 Page 13
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G.S.20-138.1 or G.S. 20-138.2, and
(3)  the commission of the offense in subdivision (al)(2) is the proximate
cause of the death.
(a2) Misdemeanor Death by Vehicle. — A person commits the offense of

misdemeanor death by vehlcle if he—umn&enﬂeaa%ea&seﬁhe—deam—ef—aﬁeeher-peﬂen
while engage

the person unintentionally causes the death of another person,

(D

(2) the person was engaged in the violation of any State law or local
ordinance applying to the operation or use of a vehicle or to the
regulation_of traffic, other than impaired driving under G.S. 20-138.1,
and ,

(3)  the commission of the offense in subdivision (a2)(2) is the proximate
cause of the death.

(a3) Felony Serious Injury by Vehicle. — A person commits the offense of felony
serious injury by vehicle it

(1)  the person unintentionally causes serious injury to another person,

(2) the person was engaged in the offense of impaired driving under
G.S. 20-138.1 or G.S. 20-138.2, and

(3)  the commission of the offense in subdivision (a3)(2) is the proximate
cause of the serious injury.

(a4) Aggravated Felony Serious Injury by Vehicle. — A person commits the
offense of aggravated felony serious injury by vehicle if

(1)  the person unintentionally causes serious injury to another person,

(2) the person was engaged in the offense of impaired driving under
G.S. 20-138.1 or G.S. 20-138.2,

(3) the commission of the offense in subdivision (a4)(2) is the proximate

(4)

cause of the serious injury, and
the person has a previous conviction involving mmanred driving, as
defined in G.S. 20-4.01(24a), within _seven years of the date of the
offense.
(a5) Aggravated Felony Death by Vehicle. — A person commits the offense of
ageravated felony death by vehicle if
(1)  the person unintentionally causes the death of another person,
(2) the person was engaged in_the offense of impaired_driving under
G.S.20-138.1 or G.S. 20-138.2,
(3)  the commission of the offense in subdivision (a5)(2) is the proximate
cause of the death, and
the person has a previous conviction involving impaired driving, as
defined in G.S.20-4.01(24a), within seven years of the date of the
offense.

=
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(a6) Repeat Felony Death by Vehicle Offender. — A person who commits an
offense under subsection (al) or subsection (a5), and who has a previous _conviction
under subsection (al) or subsection (a$5), shall be subject to the same sentence as if the
person had been convicted of second degree murder.

(b)  Pumishments. — Unless the conduct is covered under some other provision of
law providing greater punishment, the following classifications apply to the offenses set
forth in this section:

(1)  Aggravated felony death by vehicle is a Class D felony.

(2)  Felony death by vehicle is a Class E felony.

(3) Aggravated felony serious injury by vehicle is a Class E felony.

(4)  Felony serious injury by vehicle is a Class F felony.

(5) Mlsdemeanor death by vehlcle 1S a Class 1 mlsdemeanor Feleﬂy—dea%h

(c) No Double Pl‘OSGCUtIOﬂb - No person who has been placed in Jeopatdy upon
a charge of death by vehicle may be prosecuted for the offense of manslaughter arising
out of the same death; and no person who has been placed in jeopardy upon a charge of
manslaughter may be prosecuted for death by vehicle arising out of the same death."
PART VIII. CLARIFYING AND SIMPLIFYING THE IMPLIED CONSENT
LAW

' SECTION 14. G.S. 20-16.2 reads as rewritten:
"§ 20-16.2. Implied consent to chemical analysis; mandatory revocation of license
in event of refusal; right of driver to request analysis.

(a)  Basis for Charging Officer to Require Chemical Analysis; Notification of
Rights. -- Any person who drives a vehicle on a highway or public vehicular area
thereby gives consent to a chemical analysis if char ged w1th an 1mphed consent offeme
Fhe-charging-ofhicer—shall-designat :
aﬂé—ﬁ-may—be—adﬂﬂﬂ%&aed—wimHhe—e#ﬁeei—Anv law enforcement ofﬁcel who has
reasonable grounds to believe that the person charged has committed the
implied-consent effense-offense may obtain a chemical analysis of the person.

Exceptas-provided-in-this-subsection-or-subsection-{b)—before-Before any type of
chemical analysis is administered the person charged shall be taken before a chemical
analyst authorized to administer a test of a person's breath or a law enforcement officer
who is authorized to administer chemical analysis of the breath, who shall inform the
person orally and also give the person a notice in writing that:

(1)  The-person-has-a—right-to-refuse-to-be-tested:-You have been charged
with an implied-consent offense. Under the implied-consent law, you
can refuse any test, but your drivers license will be revoked for one
year and could be revoked for a longer period of time under certain
circumstances, and an officer can compel you to be tested under other
laws.

H1048-CSRK-40 [v.27] House Bill 1048 Page 15
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(3) The test results, or the fact of the—persen'syour refusal, will be
admissible in evidence at trial-on-the-offense-charged-trial.

(4)  Fheperson's-Your driving privilege will be revoked immediately for at
least 30 days-:_if you refuse any test or the test result is (.08 or more,
0-04-0.04 or more if you were driving a commercial vehicle, or 0.01 or
more if you are under the age of 21.

& Thetestrevealsan-aleohol-concentration-of 0-08-ormore;

(5) S . o e ‘ . P "w. . .

charging-officer-After you are released, you may seek your own test in

- addition to this test.
(6) ﬂ*e—pewea—hwl—he—ugh{—m—You may call an attorney for advice and
select a witness to view fer—him—er—her—the testing procedures;

procedures remaining after the witness arrives, but the testing may not
be delayed for these purposes longer than 30 minutes from the time

when-the-person-is-notified-of-his-or-her-of these rights._You must take

the test at the end of 30 minutes even if you have not contacted an

attorney or your witness has not arrived.

(al) Meaning of Terms. — Under this section, an "implied-consent offense” is an
offense involving impaired driving or an alcohol-related offense made subject to the
procedures of this section. A person is "charged" with an offense if the person is
arrested for it or if criminal process for the offense has been issued. A—charging-officer-
Wla%eﬂfewemaﬂ—e#ﬁea—whe—aﬁe%—m&peﬂeﬁ—dﬁfged%edges—m&e#mge—m
asststs-the-officer who-ar
the-persen-to-make-the—+eq
the- peﬁeﬂ«»—a—mdwml—eﬁﬁeml—fm—amm&al—aﬁpeamﬂee-

(b)  Unconscious Person May Be Tested. — If a eharging-law_enforcement officer

has reasonable grounds to believe that a person has committed an implied-consent
offense, and the person is unconscious or otherwise in a condition that makes the person
incapable of refusal, the eharging-law enforcement officer may direct the taking of a
blood sample by—a—person—equalified—under—G-5-20-139-4+—or may direct the
administration of any other chemical analysis that may be effectively performed. In this
instance the notification of rights set out in subsection (a) and the request required by

subsection (c) are not necessary.
(c)  Request to Submit to Chemical Analysis. — The-charging-A law enforcement

officer—officer or chemical analyst, in-the-presence-of-the-chemical-analyst-who-has

Page 16 House Bill 1048 H1048-CSRK-40 [v.27]
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shall designate the
type of test or teqts to be given and either may request the person charged to submit to
the type of chemical analysis designated. If the person charged willfully refuses to
submit to that chemical analysis, none may be given under the provisions of this section,
but the refusal does not preclude testing under other applicable procedures of law.

(cl) Procedure for Reporting Results and Refusal to Division. — Whenever a
person refuses to submit to a chemical analysis—analysis, a person has an alcohol
concentration of (.16 or more, or a person's drivers license has an alcohol concentration
restriction and the results of the chemical analysis establish a violation of the restriction,
the charging officer and the chemical analyst must-shall without unnecessary delay go
before an official authorized to administer oaths and execute an affidavit(s) stating that:

(1)  The person was charged with an implied-consent offense or had an
alcohol concentration restriction on the drivers license;

(2)  The—charging—officer—A law_enforcement officer had reasonable
grounds to believe that the person had committed an implied-consent
offense or violated the alcohol concentration restriction on the drivers
license;

(3)  Whether the implied-consent offense charged involved death or critical
injury to another person, if the person willfully refused to submit to
chemical analysis;

(4)  The person was notified of the rights in subsection (a); and

(5)  The results of any tests given or that the person willfully refused to
submit to a chemical analysm—apen—ﬁweque%—ei—me—e-hafgmg
officeranalysis.

If the person's drivers license has an alcohol concentration restriction, pursuant to
G.S. 20-19(c3), and an officer has reasonable grounds to believe the person has violated
a provision of that restriction other than violation of the alcohol concentration level, the
charging—ofticer and chemical analyst shall complete the applicable sections of the
affidavit and indicate the restriction which was violated. The eharging-officer must-shall
immediately mail the affidavit(s) to the Division. If the eharging—officer is also the
chemical analyst who has notified the person of the rights under subsection (a), the
charging-officer may perform alone the duties of this subsection.

()  Consequences of Refusal; Right to Hearing before Division; Issues. — Upon
receipt of a properly executed affidavit required by subsection (cl), the Division must
shall expeditiously notify the person charged that the person's license to drive is revoked
for 12 months, effective on the tenth calendar day after the mailing of the revocation
order unless, before the effective date of the order, the person requests in writing a
hearing before the Division. Except for the time referred to in G.S. 20-16.5, if the
person shows to the satisfaction of the Division that his or her license was surrendered
to the court, and remained in the court's possession, then the Division shall credit the
amount of time for which the license was in the possession of the court against the
[ 2-month revocation period required by this subsection. If the person properly requests
a hearing, the person retains his or her license, unless it is revoked under some other
provision of law, until the hearing is held, the person withdraws the request, or the
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person fails to appear at a scheduled hearing. The hearing officer may subpoena any
witnesses or documents that the hearing officer deems necessary. The person may
request the hearing officer to subpoena the charging officer, the chemical analyst, or
both to appear at the hearing if the person makes the request in writing at least three
days before the hearing. The person may subpoena any other witness whom the person
decms necessary, and the provisions of G.S. [A-1, Rule 45, apply to the issuance and
service of all subpoenas issued under the authority of this section. The hearing officer is
authorized to administer oaths to witnesses appearing at the hearing. The hearing wust
shall be conducted in the county where the charge was brought, and must—shall be
limited to consideration of whether:

(1) The person was charged with an implied-consent offense or the driver
had an alcohol concentration restriction on the drivers license pursuant
to G.S. 20-19;

(2)  Fhe-charging-A law enforcement officer had reasonable grounds to
believe that the person had committed an implied-consent offense or
violated the alcohol concentration restriction on the drivers license;

(3)  The implied-consent offense charged involved death or critical injury
to another person, 1t this allegation is in the affidavit;

(4)  The person was notified of the person's rights as required by
subsection (a); and

(5)  The person willfully refused to submit to a chemical analysis-upon-the
request-of the-charging-othieeranalysis.

If the Division finds that the conditions specified in this subsection are met, it sust-shall
order the revocation sustained. If the Division finds that any of the conditions (1), (2),
(4), or (5) is not met, it mustshall rescind the revocation. If it finds that condition (3) 1s
alleged in the affidavit but is not met, it muast-shall order the revocation sustained if that
is the only condition that is not met; in this instance subsection (d1) does not apply to
that revocation. If the revocation is sustained, the person sust-shall surrender his or her
license immediately upon notification by the Division.

(d1) Consequences of Refusal in Case Involving Death or Critical Injury. - If the
refusal occurred in a case involving death or critical injury to another person, no limited
driving privilege may be issued. The 12-month revocation begins only after ali other
periods of revocation have terminated unless the person's license is revoked under

“(5.S. 20-28, 20-28.1, 20-19(d), or 20-19(e). If the revocation is based on those sections,

the revocation under this subsection begins at the time and in the manner specified in
subsection (d) for revocations under this section. However, the person's eligibility for a
hearing to determine if the revocation under those sections should be rescinded is
postponed for one year from the date on which the person would otherwise have been
eligible for sueh-a-the hearing. If the person's driver's license is again revoked while the
I 2-month revocation under this subsection is in effect, that revocation, whether imposed
by a court or by the Division, may only take effect after the period of revocation under
this subsection has terminated.

()  Right to Hearing in Superior Court. — If the revocation for a willful refusal is
sustained after the hearing, the person whose license has been revoked has the right to
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ﬁle a petition in the Superior court for a hearing de—ﬂeve—upeﬂ—ﬂ»e—mﬁue&%%ed—-m
mmmmmfwmmmw%mm
Mﬂ%%ﬁ%ﬂ%%ﬂ%&%ﬂ%ﬂﬂd&on the record. The
superior_court review shall be himited to whether there is sufficient evidence in the
record_to support the Commissioner's findings of fact and whether the conclusions of
law are supported by the findings of fact and whether the Commissioner committed an
error of law in revoking the license.

(el) Limited Driving Privilege after Six Months in Certain Instances. — A person
whose driver's license has been revoked under this section may apply for and a judge
authorized to do so by this subsection may issue a limited driving privilege if:

(1) At the time of the refusal the person held either a valid drivers license
or a license that had been expired for less than one year;

(2) At the time of the refusal, the person had not within the preceding
seven years been convicted of an offense involving impaired driving;

(3) At the time of the refusal, the person had not in the preceding seven
years willfully refused to submit to a chemical analysis under this
section;

(4)  The implied consent offense charged did not involve death or critical
injury to another person;

(5)  The underlying charge for which the defendant was requested to
submit to a chemical analysis has been finally disposed of:

a. Other than by conviction; or
b. By a conviction of impaired driving under G.S. 20 138.1, at a
punishment level authorizing issuance of a limited driving
privilege under G.S.20 179.3(b), and the defendant has
complied with at least one of the mandatory conditions of
- probation listed for the punishment level under which the
defendant was sentenced;

(6)  Subsequent to the refusal the person has had no unresolved pending
charges for or additional convictions of an offense involving impaired
driving;

(7)  The person's license has been revoked for at least six months for the
refusal; and

(8)  The person has obtained a substance abuse assessment from a mental
health facility and successfully completed any recommended training
or treatment program.

Except as modified in this subsection, the provisions of G.S. 20 179.3 relating to the
procedure for application and conduct of the hearing and the restrictions required or
authorized to be mcluded in the limited driving privilege apply to applications under
this subsection. If the case was finally disposed of in the district court, the hearing shall
be conducted n the district court district as defined in G.S. 7A 133 in which the refusal
occurred by a district court judge. If the case was finally disposed of in the superior
court, the hearing shall be conducted in the superior court district or set of districts as
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defined in G.S. 7A 41.1 in which the refusal occurred by a superior court judge. A
limited driving privilege issued under this section authorizes a person to drive if the
person's license is revoked solely under this section or solely under this section and
G.S. 20 17(2). If the person's license is revoked for any other reason, the limited driving
privilege 1s invalid.

() Notice to Other States as to Nonresidents. — When it has been finally
determined under the procedures of this section that a nonresident's privilege to drive a
motor vehicle in this State has been revoked, the Division must-shall give information in
writing of the action taken to the motor vehicle administrator of the state of the person's
residence and of any state in which the person has a license.

(2)  Repealed by Session Laws 1973, c. 914.

(h)  Repealed by Session Laws 1979, c. 423, s. 2.

(i) Right to Chemical Analysis before Arrest or Charge. — A person stopped or
questioned by a law enforcement officer who is investigating whether the person may
have committed an implied consent offense may request the administration of a
chemical analysis before any arrest or other charge is made for the offense. Upon this
request, the officer shall afford the person the opportunity to have a chemical analysis of
his or her breath, if available, in accordance with the procedures required by G.S. 20
139.1(b). The request constitutes the person's consent to be transported by the law
enforcement officer to the place where the chemical analysis is to be administered.
Before the chemical analysis is made, the person shall confirm the request in writing
and shall be notified:

(1)  That the test results will be admissible in evidence and may be used
against the-persenyou in any implied consent offense that may arise;
(2) MW%%%WH&%MMM
The-testreveals-an-aleohol-concentration-ef 0-08-or-moresof
’&. %%%WHWM@%W@S‘
€ %aerqeﬂ—ﬁ—andep—y—yeaﬂ—ef—&ge—aﬂd—%e—%re%a%—mw

Your driving privilege w111 be revoked immediately for at least 30 days
if the test result is 0.08 or more, 0.04 or more if you were driving a
commercial vehicle, or 0.01 or more if you are under the age of 21.

(3) That if the—person—fatlsyou fail to comply fully with the test
procedures, the officer may charge the-persenyou with any offense for
which the officer has probable cause, and if the—persen—syou are
charged with an implied consent offense, the-persen'syour refusal to
submit to the testing required as a result of that charge would result in
revocation of the-person's—drivers—teense-your driving privilege. The
results of the chemical analysis are admissible in evidence in any
proceeding in which they are relevant.”

PART IX. ADMISSIBILITY OF CHEMICAL ANALYSES

SECTION 15. G.S. 20-139.1 reads as rewritten:

Page 20 , House Bill 1048 H1048-CSRK-40 [v.27]
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"§ 20-139.1. Procedures governing chemical analyses; admissibility; evidentiary
provisions; controlled-drinking programs.

(a) Chemical Analysis Admissible. — In any implied-consent offense under
(G.S.20-16.2, a person's alcohol concentration or the presence of any other impairing
substance in the person's body as shown by a chemical analysis is admissible in
evidence. This section does not limit the introduction of other competent evidence as to
a person's alcohol concentration or results of other tests showing the presence of an
impairing substance, including other chemical tests. :

(b)  Approval of Valid Test Methods; Licensing Chemical Analysts. — A-The
results of a chemical analysis—to-be-valid,shal-be-analysis shall be deemed sufficient
evidence to prove a person's alcohol concentration. A chemical analysis of the breath
administered pursuant to the implied-consent law is admissible in _any court or
administrative hearing or proceeding if it meets both of the following requirements:

(1)  Itis performed in accordance with the provisions-of-this-section—The
ehem%—maa%yqﬁ—%a#beﬁeﬁemeé—aeeerdmg%&meﬂmds—aﬁﬁmd
by SSESSHE
rules of the Dcpartment of Health and Human Services.

(2)  The person performing the analysis had, at the time of the analysis, a
current permit issued by the Department of Health and Human
Services authorizing the person to perform a test of the breath using
the type of instrument employed. fer-thattype-of-chemical-analysis:

For purposes of establishing_compliance with _subdivision (b)(1) of this section, the
court or administrative agency shall take notice of the rules of the Department of Health
and Human Services. For purposes of establishing compliance with subdivision (b)(2)
of this section, the court or administrative agency shall take judicial notice of the list of
permits 1ssued to the person performing the analysis, the type of instrument on which
the person is authonzed to perfon m_tests of the breath, and the date the pelmlt was
issued. The Commiss tory
methods-or- eehﬂﬁaesiekﬁeifemmg—ehe!meﬂ—aﬂaHses—aﬂeHhe-Demmnem of Health
and Human Services may ascertain the qualifications and competence of individuals to
conduct particular chemical anpalyses—analyses and the methods for conducting chemical
analyses. The Department may issue permits to conduct chemical analyses to
individuals it finds qualified subject to periodic renewal, termination, and revocation of
the permit in the Department's discretion.

(b1)  When Officer May Perform Chemical Analysis. — Except-as-provided-tn-this
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Any person possessing a current permit_authorizing the person to perform chemical
analysis may perform a chemical analysis.

(b2) Breath Analysis Results Hadmissible—H—Preventive Maintenance—Not
Performed—Maintenance. — The Department of Health and Human Services shall
perform_preventive maintenance on breath-testing instruments used for chemical
analysis. A court or administrative agency shall take judicial notice of the preventive
maintenance records of the Department.-Notwithstanding the provisions of subsection
(b), the results of a chemical analysis of a person's breath performed in accordance with
this section are not admissible in evidence if:

(1) The defendant objects to the introduction into evidence of the results
of the chemical analysis of the defendant's breath; and

(2)  The defendant demonstrates that, with respect to the instrument used to
analyze the defendant's breath, preventive maintenance procedures
required by the regulations of the Cemmission—for—Health-Serviees
Department of Health and Human Services' had not been performed
within the time limits prescribed by those regulations.

(h3) Sequential Breath Tests Required. —ByJanuary+H—1985-theregulations—of
the—Commission—tor—Health-Services—The methods governing the administration of
chemical analyses of the breath shall require the testing of at least duplicate sequential
breath samples. The results of the chemical analysis of all breath samples are admissible
if the test results from any two consecutively collected breath samples do not difter
from each other by an alcohol concentration greater than (.02. Only the lower of the
two test results of the consecutively administered tests can be used to prove a particular

alcohol concentration. These-regulationsmust-provide:

A person's refusal to give the sequential breath samples necessary to constitute a valid
chemical analysis is a refusal under G.S. 20-16.2(c).

A person's refusal to give the second or subsequent breath sample shall make the
result of the first breath sample, or the result of the sample providing the lowest alcohol
concentration if more than one breath sample is provided, admissible in any judicial or
administrative hearing for any relevant purpose, including the establishment that a
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person had a particular alcohol concentration for conviction of an offense involving
impatred driving.

this-subsection-doeshot- S -of-a
chemeal-analysis-of-the-defendant-or-of any—validation—test-of-the-instrument—thatis
conducted-during-that-chemiealanalysis:

(b5)  Subsequent Tests Allowed. — A person may be requested, pursuant to

G.S.20-16.2, to submit to a chemical analysis of the person's blood or other bodily fluid
or substance in addition to or in lieu of a chemical analysis of the breath, in the
discretion of the-eharging-a law enforcement officer. 1f a subsequent chemical analysis
i1s requested pursuant to this subsection, the person shall again be advised of the implied
consent rights in accordance with G.S. 20-16.2(a). A person's willful refusal to submit
to a chemical analysis of the blood or other bodily fluid or substance is a willful refusal
under G.S. 20-16.2.

(h6) The Department of Health and Human Services shall post on a Web page and
file with the clerk of superior court in each county a list of all persons who have a
permit authorizing them to perform chemical analyses, the type of analyses that they can
perform, the instruments_that each person is authorized to operate, and the effective
dates of the permits, and records of preventive maintenance. A court shall take judicial
noticc of whether, at the time of the chemical analysis, the chemical analyst possessed a
permit authorizing the chemical analyst to perform the chemical analysis administered
and__whether preventive maintenance _had been performed on the breath-testing
instrument in accordance with the Department's rules.

(c)  Withdrawal-ef-Blood and Urine for Chemical Analysis. - Notwithstanding
any other provision of law, Whea-when a blood or urine test is specified as the type of
chemical analysis by the—eharging—a law enforcement officer, enly—a physician,
registered nurse, emergency medical technician, or other qualified person may-shall
withdraw the blood sample—sample and obtain the urine sample, and no further
authorization or approval is required. If the person withdrawing the blood or collecting
the urine requests written confirmation of the eharging-law enforcement officer's request
for the withdrawal of bleed;-blood or collecting the urine, the officer shall furnish it
before blood is withdrawa—withdrawn or urine collected. When blood is withdrawn or
urine_collected pursuant to a.- eharging-law _enforcement officer's request, neither the
person withdrawing the blood nor any hospital, laboratory, or other institution, person,
firm, or corporation employing that person, or contracting for the service of
withdrawing blood, may be held criminally or civilly liable by reason of withdrawing
that blood, except that there is no immunity from liability for negligent acts or
OmiIssions.
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(c1) Admissibility. The results of a chemical analysis of blood or urine by the
North Carolina State Bureau of Investigation Laboratory, the Charlotte, North Carolina,

Police Department Laboratory, or any other laboratory approved for chemical analysis

by the Department of Health and Human Services, are admissible as evidence in all
administrative_hearings, and in_any court, without further authentication. The results
shall be certified by the person who performed the analysis, and reported on a form
approved by the Attorney General. However, if the defendant notifies the State, at least
five davs before trial in the superior court division or an adjudicatory hearing in juvenile
court, that the defendant objects to the introduction of the report into_evidence, the

adnussibility of the report shall be deter mmcd and governed by the appropriate rules of
cvidence,

The report containing the results of any blood or urine test may be transmitted
electronically or via facsimile. A copy of the affidavit sent electronically or via

facsimile shall be admissible in any court or administrative hearing without further

authentication. A copy of the report shall be sent to the charging officer, the clerk of

superior court in the county in which the criminal charges are pending, the Division of

Motor Vehicles, and the Department of Health and Human Services.

Nothing_in this subsection precludes the right of any party to call any witness or to
introduce any evidence supporting or contradicting the evidence contained in the report,
(¢2) A _chemical analysis of blood or urine, to be admissible under this section,
shall be_performed in accordance with rules or procedures adopted by the State Bureau
of Investigation, or by another laboratory certified by the American Society of Crime
Laboratory Directors (ASCLD), for the submission, identification, analysis, and storage
of forensic analyses.
(c3) Procedure for Establishing Chain of Custody Without Calling Unnecessary
Witnesses. —
(1)  For the purpose of establishing the chain of physical custody or control
' of blood or_urine tested or analyzed to determine whether it contains
alcohol, a controlled substance or its metabolite, or any impairing
substance, a statement signed by each successive person in the chain of
custody that the person delivered it to the other person indicated on or
about the date stated is prima facie evidence that the person had
custody and made the delivery as stated, without the necessity of a
personal appearance in court by the person signing the statement.
(2)  The statement shall contain a sufficient description of the material or
its container so as to distinguish it as the particular item in question
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and shall state that the material was delivered in essentially the same
condition as received. The statement may be placed on the same
document as the report provided for in subsection (c1) of this section.

(3)  The provisions of this subsection may be utilized in any administrative
hearing and by the State in district court, but can only be utilized in a
case_originally tried in superior court or an adjudicatory hearing in
juvenile court if the defendant fails to notify the State at least five days
before trial that the defendant objects to the introduction of the
statement into evidence.

(4)  Nothing in this subsection precludes the right of any party to call any
witness or to introduce any evidence supporting or contradlctmg the
evidence contained in the statement.

(c4) The results of a blood or urine test are admissible to prove a person's alcohol
concentration _or the presence of controlled substances or metabolites or- any other
impairing substance if:

(1) A _law_enforcement officer or chemical analyst requested a blood
and/or urine sample from the person charged; and

(2) A chemical analysis_of the person's blood was performed by a
chemical analyst possessing a permit issued by the Department of
Health and Human_ Services authorizing the chemical analyst to
analyze blood or urine for alcohol or controlled substances,
metabolites of a controlled substance, or any other impairing
substance.

For purposes of establishing compliance with subdivision (2) of this subsection, the
court or administrative agency shall take judicial notice of the list of persons possessing
permits, the type of instrument on which each person is authorized to perform tests of
the blood and/or urine, and the date the permit was issued and the date it expires.

() Rightto /\ddltlonal cht - A—ﬁ&FSGH—W‘hO—SHbHH&—&Q—ﬂ—GhGH%G&F&HﬂJ—y&M&y
have—a—quahhed¢ 5

ﬁHew—aeeess—te—%he—ﬁeﬁeﬁ—feHha{—panese—Nothlng in this sectnon shall be construed to
prohibit a person from obtaining or attempting to obtain an additional chemical analysis.
If the person is not released from custody after the initial appearance, the agency having
custody of the person shall allow the person access to a telephone to attempt to arrange
for any additional test and allow access to the person in accordance with the agreed
procedure in G.S. 20-38.4. The failure or inability of the person who submitted to a
chemical analysis to obtain any additional test or to withdraw blood does not preclude
the admission of evidence relating to the chemical analysis.

(d1) Right to Require Additional Tests. — If a person refuses to qubmlt to_any test
or tests pursuant to this section, any law enforcement officer with probable cause may,
without a court order. compel the person to provide blood or urine samples for analysis
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if the officer reasonably believes that the delay necessary to obtain a court order, under
the circumstances, would result in the dissipation of the percentage of alcohol in the
person's blood or urine.

(d2) Notwithstanding any other provision of law, when a blood or urine sample is
requested under subsection (d)(1) by a law enforcement officer, a physician, registered
nurse, emergency medical technician, or other qualified person shall withdraw the blood
and obtain the urine sample. and no further authorization or approval is required. If the
person withdrawing the blood or collecting the urine requests written confirmation of
the charging officer's request for the withdrawal of blood or obtaining urine, the officer
shall furnish it before blood is withdrawn or urine obtained.

(d3) When blood is withdrawn or urine collected pursuant to a law enforcement
officer's request, neither the person withdrawing the blood nor any hospital, laboratory,
or other institution, person, firm, or corporation employing that person, or contracting
for the service of withdrawing blood, may be held criminally or civilly liable by reason
of withdrawing that blood, except that there is no immunity from lability for negligent

acts or omissions. The results of the analysis of blood or urine under this subsection
shall be admissible if performed by the State Bureau of Investigation Laboratory or any
other hospital or qualified laboratory.

(¢)  Recording Results of Chemical Analysis of Breath. — Fhe-chemteal-analyst

results-ot-the Gh%ﬂﬂéﬂ-L—ﬂﬂﬂ-l—%&S—ﬂ%ﬂ-y—bG—H%@d— A person charged with an implied-consent
offense who has not received, prior to a trial, a copy of the chemical analysis results the
State intends to offer into evidence may request in writing a copy of the results. The
failure to provide a copy prior to any trial shall be grounds for a continuance of the case
but shall not be grounds to suppress the results of the chemical analysis or to dismiss the
criminal charges.

(¢1)  Use of Chemical Analyst's Affidavit in District Court. — An affidavit by a
chemical analyst sworn to and properly executed before an official authorized to
administer oaths is admissible in evidence without further authentication in any hearing
or trial in the District Court Division of the General Court of Justice with respect to the
following matters:

(1) The alcohol concentration or concentrations or the presence or absence
of an impairing substance of a person given a chemical amlyms and
who is involved in the hearing or trial.

(2)  The time of the collection of the blood, breath, or other bodily fluid or
substance sample or samples for the chemical analysis.
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(3) The type of chemical analysis administered and the procedures
followed.

(4)  The type and status of any permit issued by the Department of Health
and Human Services that the analyst held on the date the analyst
performed the chemical analysis in question.

(5)  If the chemical analysis is performed on a breath-testing instrument for
which regulations adopted pursuant to subsection (b) require
preventive maintenance, the date the most recent preventive
maintenance procedures were performed on the breath-testing
instrument used. as shown on the maintenance records for that
instrument.

The Department of Health and Human Services shall develop a form for use by
chemical analysts in making this affidavit. If any person who submitted to a chemical
analysis desires that a chemical analyst personally testify in the hearing or trial in the
District Court Division, the person may subpoena the chemical analyst and examine him
as it he were an adverse witness. A subpoena for a chemical analyst shall not be issued

unless the person files in writing with the court and serves a copy on the district attorney

at_least five days prior to trial an affidavit specifying the factual grounds on which the
person believes the chemical analysis was not properly administered and the facts that
the chemical analyst will testify about and stating that the presence of the analyst is
necessary for the proper defense of the case. The district court shall determine if there
are_grounds to believe that the presence of the analyst requested is necessary for the
proper defense. If so, the case shall be continued until the analyst can be present. The
criminal case shall not be dismissed due to the failure of the analyst to appear, unless
the analyst willfully fails to appear after being ordered to appear by the court.

(" Evidence of Refusal Admissible. — If any person charged with an
implied-consent offense refuses to submit to a chemical aralystss-analysis or to perform
ficld sobricty tests at the request of an officer, evidence of that refusal is admissible in
any eriminab-criminal, civil, or administrative action against him-fer-an-tmplied-consent
otfense-under-G-5—20-+6-2:the person.

(g)  Controlled-Drinking Programs. — The Department of Health and Human
Services may adopt rules concerning the ingestion of controlled amounts of alcohol by
individuals submitting to chemical testing as a part of scientific, experimental,
educational, or demonstration programs. These regulations shall prescribe procedures
consistent with controlling federal law governing the acquisition, transportation,
possession, storage, administration, and disposition of alcohol intended for use in the
programs. Any person in charge of a controlled-drinking program who acquires alcohol
under these regulations must keep records accounting for the disposition of all alcohol
acquired, and the records must at all reasonable times be available for inspection upon
the request of any federal, State, or local law-enforcement officer with jurisdiction over
the laws relating to control of alcohol. A controlled-drinking program exclusively using
lawfully purchased alcoholic beverages in places in which they may be lawfully
possessed, however, need not comply with the record-keeping requirements of the
regulations authorized by this subsection. All acts pursuant to the regulations reasonably
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done in furtherance of bona fide objectives of a controlled-drinking program authorized
by the regulations are lawful notwithstanding the provisions of any other general or
local statute, regulation, or ordinance controlling alcohol."
PART X. IMPROVED ACCESS TO MEDICAL RECORDS IN IMPAIRED
DRIVING CASES
SECTION 16. Chapter 90 of the General Statutes 1s amended by adding a

new section to read:
"§ 90-21.20B. Access to medical information for law enforcement purposes.

(a)  Notwithstanding _any other provision of law, if a person is involved in a
vehicle crash:

(1) Any health care provider who is providing medical treatment to the
person shall, upon request, disclose to any law_enforcement officer
investigating the crash the following information about the person:
name, current location, and whether the person appears to be impaired
by alcohol, drugs, or another substance.

(2) Law_enforcement officers shall be provided access to visit and
interview the person upon request, except when the health care
provider requests temporary privacy for medical reasons.

(3) A health care provider shall disclose a certified copy of all identifiable
health information related to that person as specified in a search
warrant or an order issued by a judicial official.

(by A _ prosecutor or law enforcement officer receiving identifiable health
information _under this _section shall not disclose this information to others except as

necessary to the investigation or otherwise allowed by law.

(c) A certified copy of identifiable health information, if relevant, shall be
adnmissible in any hearing or trial without further authentication.

(d)  As used inthis section, "health care provider" has the same meaning as in
G.S.90-21.11." '

SECTION 17. G.S. 8-53.1 reads as rewritten:
"§ 8-53.1. Physician-patient and nurse privilege waived in child abuse:abuse;
disclosure of information in impaired driving accident cases.

(a)  Notwithstanding ~ the provisions of G.S.8-53 and G.S.8-53.13, the
physician-patient or nurse privilege shall not be a ground for excluding evidence
regarding the abuse or neglect of a child under the age of 16 years or regarding an
illness of or injuries to such child or the cause thereof in any judicial proceeding related
to a report pursuant to the North Carolina Juvenile Code, Chapter 7B of the General
Statutes of North Carolina.

(b)  Nothing_ in this Article shall preclude a health care provider, as defined in
G.S. 90-21.11, from disclosing information to a law _enforcement agency investigating a
vehicle crash under the provisions of G.S. 90-21.20B."

PART XI1. PROSECUTOR REPORTING WHEN IMPLIED-CONSENT CASE IS
DISMISSED
SECTION 18. G.S. 20-138.4 reads as rewritten:

Page 28 House Bill 1048 H1048-CSRK-40 [v.27]




10

11
12

n
2

14
16
17
I8
19

ro
‘el N — D

i (90 (2 12 v IV
>t e

2
~J

2R
29

30

General Assembly of North Carolina Session 2005

"§ 20-138.4. Requirement that prosecutor explain reduction or dismissal of charge
~involving impaired driving.

(a)  Any prosecutor smust—shall enter detailed facts in the record of any case
volving-impaired-driving-subject to the implied consent law or involving driving while
license revoked for impaired driving as defined in G.S. 20-28.2 explaining orally in
open court and in writing the reasons for his action if he:

(1) Enters a voluntary dismissal; or
(2)  Accepts a plea of guilty or no contest to a lesser included offense; or
(3)  Substitutes another charge, by statement of charges or otherwise, if the
substitute charge carries a lesser mandatory minimum punishment or is
not an offense involving impaired driving; or
(4)  Otherwise takes a discretionary action that effectively dismisses or
reduces the original charge in the case involving impaired driving.
General explanations such as "interests of justice" or "insufficient evidence" are not
sufficiently detailed to meet the requirements of this section.

(b)  The written explanation shall be signed by the prosecutor taking the action on

a_form_approved by the Administrative Office of the Courts and shall contain, at a

minimum,

(1) The alcohol concentration or the fact that the driver refused.

(2) A list of all prior convictions of implied-consent offenses or driving
while license revoked.

(3)  Whether the driver had a valid drivers license or privilege to drive in

4)

this State as indicated by the Division's records, -
A statement that a check of the database of the Administrative Office
of the Courts revealed whether any other charges against the defendant
were pending.

(5)  The elements that the prosecutor believes in good faith can be proved,
and a list of those elements that the prosecutor cannot prove and why.

(6)  The name and agency of the charging officer and whether the officer is
available.

(7)  Any other reason why the charges are dismissed.

(c) A _copy of the form required in subsection (b) shall be sent to the head of the
law enforcement agency that employed the charging officer, to the district attorney who
employs the prosecutor, and filed in _the court file. The Administrative Office of the
Courts shall electronically record this data in its database and make it available upon
request.”

SECTION 19.1. G.S. 7A-109.2 reads as rewritten:
"§ 7A-109.2. Records of dispositions in criminal eases:cases; impaired driving
integrated data system.

(a)  Each clerk of superior court shall ensure that all records of dispositions in
criminal cases, including those records filed electronically, contain all the essential
information about the case, including the identity-the name of the presiding judge and
the attorneys representing the State and the defendant.

H1048-CSRK-40 [v.27] House Bill 1048 Page 29
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(b)  In_addition to the information required by subsection (a) for all offenses
involving impaired driving as defined by G.S. 20-4.01, all charges of driving while
license revoked for an impaired driving license revocation as defined by G.S. 20-28.2.
and any other violation of the motor vehicle code involving the operation of a vehicle
and the possession, consumption, use, or transportation of alcoholic beverages, the clerk
shall include in the electronic records the following information:

(1)  The reasons for any voluntary dismissal or reduction of charges as
specified in G.S. 20-138.4;

(2)  The reasons for any pretrial dismissal by the court;

(3)  The reasons for any continuances granted in the case;

(4)  The alcohol concentration reported by the charging officer or chemical
analyst, if any;

(5) The reasons for any suppression of evidence;

(6) The reasons for dismissal of charges at trial;

(7)  The punishment imposed, including community service, jail, substance

abuse assessment and education or treatment. amount of any fine,
costs, and fees imposed; :

(8)  The amount and reason for waiving or reduction of any fee or fine;

(9)  The time or other conditions given to pay any fine, cost, or fees;

(10) After_the initial disposition, the modification or reduction to any
sentence, fee owed, fine, or restitution and the name and agency of the
person requesting the modification;

(11) The date of compliance with court-ordered community service, jail
sentence, substance abuse assessment, substance abuse-education or
treatment, and payment of fines, costs, and fees; and

(12) Subsequent court proceedings to enforce compliance with punishment,
assessment, treatment, education, or payment of fines, costs, and fees.

SECTION 19.2. Chapter 7A of the General Statutes is amended by adding a

new section to read:
"8 7A-346.3. Impaired driving integrated data system report.

The information _compiled by G.S.7A-109.2 shall be maintained in an
Administrative Office of the Courts database. By March |, the Administrative Office of
the Courts shall provide an annual report of the previous calendar year to the Joint

Legislative Commission on Governmental Operations and the Joint Corrections, Crime
Control and Juvenile Justice Oversight Committee. The annual report shall show the

types of dispositions for the entire State, by county, by judge, by prosecutor, and by
defense attorney. This report shall also include the amount of fines, costs, and fees

ordered at the disposition of the charge, the amount of any subsequent reduction,
amount collected and amount still owed.. and compliance with sanctions of community
service, jail, substance abuse assessment, treatment, and education. The Administrative
Office of the Courts shall facilitate public access to the information collected under this
section by posting this information on the court's Internet page in a manner accessible to
the public and shall make reports of any information collected under_this section
available to the public upon request and without charge."
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PART XII. NOTICE PROCEDURE AND DRIVING WHILE LICENSE
REVOKED AFTER FAILURE TO APPEAR.

SECTION 20. G.S. 20-48 reads as rewritten:
"§ 20-48. Giving of notice.

(a)  Whenever the Division is authorized or required to give any notice under this
Chapter or other law regulating the operation of vehicles, unless a different method of
giving such notice 1s otherwise expressly prescribed, such notice shall be given either by
personal delivery thereof to the person to be so notified or by deposit in the United

" States mail of such notice in an envelope with postage prepaid, addressed to such person

at his address as shown by the records of the Division. The giving of notice by mail is
complete upon the expiration of four days after such deposit of such notice. Proof of the
giving of notlcc in either such manner may be made by t-he—eem-ﬁeate—e-f—aﬂy—eﬁﬁeet—m
pemewm—whenﬁuehﬂmheeﬁva&gweﬂﬂﬂd—spee#ymg—ﬂw—ﬁme—phee—mdﬂﬁm —of
the-gtving-thereofa notation in the records of the Division that the notice was sent to a
particular address and the purpose of the notices. A certified copy of the Division's
records may be sent by the Police Information Network, facsimile, or other electronic
means. A copy of the Division's_records sent under the authority of this section is
adimissible as evidence in any court or administrative agency and is sufficient evidence
to discharge the burden of the person presenting the record that notice was sent to the
person named in the record, at the address indicated in the record, and for the purpose
indicated in_the record. There is no requirement that the actual notice or letter be
produced. ,

(b)  Notwithstanding any other provision of this Chapter at any time notice is now
required by registered mail with return receipt requested, certified mail with return
receipt requested may be used in lieu thereof and shall constitute valid notice to the
same extent and degree as notice by registered mail with return receipt requested.

(¢)  The Commissioner shall appoint such agents of the Division as may be
needed to serve revocation notices required by this Chapter. The fee for service of a
notice shall be fifty dollars ($50.00)."

SECTION 21. G.S. 20-28 reads as rewritten:
"§ 20-28. Unlawful to drive while license reveked-revoked, after notification, or
while disqualified.

(a) Driving While License Revoked. — Except as provided in subsection (al) of
this section, any person whose drivers license has been revoked who drives any motor
vehicle upon the highways of the State while the license is revoked is guilty of a Class |
misdemeanor. Upon conviction, the person's license shall be revoked for an additional
period of one year for the first offense, two years for the second offense, and
permanently for a third or subsequent offense.

The restoree of a revoked drivers license who operates a motor vehicle upon the
highways of the State without maintaining financial responsibility as provided by law
shall be punished as for driving without a license.

(al) Driving Without Reclaiming License. — A person convicted under subsection
(a) shall be punished as if the person had been convicted of driving without a license
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under G.S. 20- 35 if the person demonstrates to the court that either subdivisions (1) and

(2), or subdivision (3) of this subsection is true:

(1) At the time of the offense, the person's license was revoked solely
under G.S. 20-16.5; and '

2) a. The offense occurred more than 45 days after the effective date
of a revocation order issued under ‘G.S.20-16.5(f) and the
period of revocation was 45 days as provided under subdivision
(3) of that subsection; or

b. The offense occurred more than 30 days after the effective date
of the revocation order issued under any other provision of
G.S. 20-16.5; or

(3) At the time of the offense the person had met the requirements of
G.S. 50-13.12, or G.S. 110-142.2 and was eligible for reinstatement of
the person's drivers license privilege as provided therein. '

In addition, a person punished under this subsection shall be treated for drivers
license and insurance rating purposes as if the person had been convicted of driving
without a license under G.S. 20-35, and the conviction report sent to the Division must
indicate that the person is to be so treated.

(a2) Driving After Notification or Failure to Appear. — A person shall be guilty of
a Class 1 misdemeanor if:

(1)  The person drives upon a_highway while that person's license is
revoked for an_impaired drivers license revocation after the Division
has sent notification in accordance with G.S. 20-48; or

(2)  The person fails to appear for two years from the date of the charge
after being charged with an implied consent offense.

Upon_conviction, the person's drivers license shall be revoked for an additional
period of one year for the first offense, two years for the second offense, and

permanently for a third or subsequent offense. The restoree of a revoked drivers license

who operates a _motor vehicle upon the highways of the State without maintaining

financial responsibility as provided by law shall be punished as for driving without a

license.

(b)  Repealed by Session Laws 1993 (Reg. Sess., 1994), c. 761, s. 3.

(¢)  When Person May Apply for License. — A person whose license has been
revoked may apply for a license as follows:

(1)  If revoked under subsection (a) of this section for one yearyear, the
person may apply for a license after 90 days.

(2)  If punished under subsection (al) of this section and the original
revocation _was pursuant to  G.S.20-16.5, in order to obtain
reinstatement of a drivers license, the person must obtain a substance
abuse assessment and show proof of financial responsibility to the
Division. If the assessment recommends education or treatment, the
person must complete the education or treatment within the time limits
specified by the Division.
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(3)  If revoked under subsection (a2) of this section for one year, the
person may apply for a license after one year.

(4) If revoked under this section for two vears, the person may apply for a
license after one year.

(5) If revoked under this section permanently. the person may apply for a
Ilcmse after three vearsA—pefsen—whese—heeme—haﬁ—been—re:mked

meima&—A-peﬁemwhese%eme—has—beeiHeveked—uﬂdeFﬂm—secm

permanenthy-may-apply—for-a-license-after-three-years:

(cl) Upon the filing of an application the Division may, with or without a hearing,
issue a new license upon satisfactory proof that the former licensee has not been
convicted of a moving violation under this Chapter or the laws of another state, a
violation of any provision of the alcoholic beverage laws of this State or another state,
or a violation of any provisions of the drug laws of this State or another state when any
of these violations occurred during the revocation period.

(c2) The Division may impose any restrictions or conditions on the new license
that the Division considers appropriate for the balance of the revocation period. When
the revocation period is permanent, the restrictions and conditions imposed by the
Division may not exceed three years.

(c3) A person whose license is revoked for violation of subsection (al) of this
section where the person's license was originally revoked for an impaired driving
revocation, or_a person whose license is revoked for a violation of subsection (a2) of
this section, may only have the license conditionally restored by the Division pursuant
to the provisions of subsection (c4) of this section.

(¢4) For a conditional restoration under subsection (c3) of this section, the
Division shall require at a minimum that the driver obtain a substance abuse assessment
prior to issuance of a license and show proof of financial responsibility. If the substance
abuse _assessment recommends education or treatment, the person must complete the
education or treatment within the time limits specified. If the assessment determines that
the person abuses alcohol, the Division shall require the person to install and use an
ignition_interlock system on any vehicles that are to be driven by that person for the
period of time set forth in G.S. 20-17.8(c).

(¢5) For licenses conditionally restored pursuant to subsections (c3) and (c4) of
this section, the Division shall cancel the license and impose the remaining revocation
period if any of the following occur:

(1) the person violates any condition of the restoration;
(2) the person is convicted of any moving offense in this or another state;
(3) the person is convicted for a violation of the alcoholic beverage or
control substance laws of this or any other state.
The Dlvmon shall also cancel the registration on any vehicles registered in the driver's
name and shall require the driver to surrender all current registration plates and cards.

(d)  Driving While Disqualified. — A person who was convicted of a violation that
disqualified the person and required the person's drivers license to be revoked who
drives a motor vehicle during the revocation period is punishable as provided in the
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other subsections of this section. A person who has been disqualified who drives a
commercial motor vehicle during the disqualification period is guilty of a Class |
misdemeanor and is disqualified for an additional period as follows:

(1) For a first offense of driving while disqualified, a person is
disqualified for a period equal to the period for which the person was
disqualified when the offense occurred.

(2)  For a second offense of driving while disqualified, a person is
disqualified for a period equal to two times the period for which the
person was disqualified when the offense occurred.

(3) For a third offense of driving while disqualified, a person 1is
disqualified for life.

The Division may reduce a disqualification for life under this subsection to 10 years in

accordance with the guidelines adopted under G.S. 20-17.4(b). A person who drives a

commercial motor vehicle while the person is disqualified and the person's drivers

license is revoked is punishable for both driving while the person's license was revoked
and driving while disqualified."

PART XII. MODIFYING CURRENT PUNISHMENTS
SECTION 22. G.S. 20-179 reads as rewritten:

"§  20-179. Sentencing hearing after conviction for impaired driving;
determination of grossly aggravating and aggravating and mitigating
factors; punishments.

(a)  Sentencing Hearing Required. — After a conviction fer-impatred-detving-under
G.S. 20-138.1, G.S. 20-138.2, a second or subsequent conviction under G.S. 20-138.2A,
or a second or subsequent conviction under G.S. 20-138.2B, G.S. 20-138.3, or when any
of those offenses are remanded back to district court after an appeal to superior court,

the judge must—shall hold a sentencing hearing to determine whether there are

aggravating or mitigating factors that affect the sentence to be imposed.

(1) The court shall consider evidence of aggravating or mitigating factors
present _in the offense that make an aggravated or mitigated sentence
appropriate. The State bears the burden of proving beyond a
reasonable doubt that an aggravating factor exists, and the offender
bears the burden of proving by a preponderance of the evidence that a
mitigating factor exists. _

(2)  Before the hearing the prosecutor must-shall make all feasible efforts
to secure the defendant's full record of traffic convictions, and maust
shall present to the judge that record for consideration in the hearing.
Upon request of the defendant, the prosecutor must-shall furnish the
defendant or his attorney a copy of the defendant's record of traffic
convictions at a reasonable time prior to the introduction of the record
into evidence. In addition, the prosecutor must-shall present all other
appropriate grossly aggravating and aggravating factors of which he is
aware, and the defendant or his attorney may present all appropriate
mitigating factors. In every instance in which a valid chemical analysis
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is made of the defendant, the prosecutor must-shall present evidence of
the resulting alcohol concentration.

(al) Jury Trial in Superior Court; Jury Procedure if Trial Bifurcated. —

(1)

(3)

(4)

Notice. — If the defendant appeals to superior court, and the State
intends to use one or more aggravating factors under subsections (¢) or
(d) of this section, the State must provide the defendant with notice of
its intent. The notice shall be provided no later than 10 days prior to
trial and shall contain a plain and concise factual statement indicating
the factor or factors it intends to use under the authority of the
subsections (c) and (d) of this section. The notice must list all the
aggravating factors that the State seeks to establish.

Aggravating Factors. — The defendant may admit to the existence of
an_aggravating factor, and the factor so admitted shall be treated as
though it were found by a jury pursuant to the procedures in this
section. If the defendant does not so admit, only a jury may determine
if an aggravating factor i1s present. The jury impaneled for the trial
may, in the same trial, also determine if one or _more aggravating
factors is present, unless the court determines that the interests of
justice require that a separate sentencing proceeding be used to make

that determination. If the court determines that a separate proceeding is

required, the proceeding shall be conducted by the trial judge before
the trial jury as soon as practicable after the guilty verdict is returned.
The State bears the burden of proving beyond a reasonable doubt that
an aggravating factor exists, and the offender bears the burden of
proving by a preponderance of the evidence that a mitigating factor
exists.

Convening the Jury. - [f prior to the time that the trial jury begins its
deliberations on the issue of whether one or more aggravating factors
exist, any juror dies, becomes incapacitated or disqualified, or is
discharged for any reason, an alternate juror shall become a part of the
jury and serve in all respects as those selected on the regular trial

panel. An alternate juror shall become a part of the jury in the order in
which the juror was selected. If the trial jury is unable to reconvene for
a hearing on the issue of whether one or more aggravating factors exist
after having determined the guilt of the accused, the trial judge shall
impanel a new jury to determine the issue.

Jury Selection. -- A jury selected to determine whether one or more
aggravating factors exist shall be selected in the same manner as juries
are selected for the trial of criminal cases.

(a2) Jury Trial on Aggravating Factors in Superior Court

)

Defendant Admits Aggravating Factor Only. — If the defendant admits
that an aggravating factor exists, but pleads not guilty to the
underlying charge, a jury shall be impaneled to dispose of the charge
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only. In that case, evidence that relates solely to the establishment of
an aggravating factor shall not be admitted in the trial.

(2)  Detendant Pleads Guilty to the Charge Only. — If the defendant pleads
guilty to the charge, but contests the existence of one or more
aggravating factors, a jury shall be impaneled to determine if the
aggravating factor or factors exist.

(b)  Repealed by Session Laws 1983, c. 435, s. 29.

(c)  Determining Existence of Grossly Aggravating Factors. — At the sentencing
hearing, based upon the evidence presented at trial and in the hearing, the judge-judge,
or _the jury in superior court, must first determine whether there are any grossly
aggravating factors in the case._Whether a prior conviction exists under subdivision (1)
of this subsection shall be a matter to be determined by the judge, and not the jury, in
district_or superior_court. If the sentencing hearing is for a case remanded back to
district court from superior court, the judge shall determine whether the defendant has
been convicted of any offense that was not considered at the initial sentencing hearing
and_impose the appropriate sentence under this section. The judge must impose the
Level One punishment under subsection (g) of this section if thejudge-determinesit is
determined that two or more grossly aggravating factors apply. The judge must impose
the Level Two punishment under subsection (h) of this section if the-judge-determinesit
is determined that only one of the grossly aggravating factors applies. The grossly
aggravating factors are: |

(1) A prior conviction for an offense involving impaired driving if:

a. The conviction occurred within seven years before the date of
the offense for which the defendant 1s being sentenced; or '
b. The conviction occurs after the date of the offense for which the

defendant is presently being sentenced, but prior to or
contemporaneously with the present sentencing.
Each prior conviction is a separate grossly aggravating factor.

(2)  Driving by the defendant at the time of the offense while his driver's
license was revoked under G.S.20-28, and the revocation was an
impaired driving revocation under G.S. 20-28.2(a).

(3)  Serious injury to another person caused by the defendant's impatired
driving at the time of the offense.

(4)  Driving by the defendant while a child under the age of 16 years was
in the vehicle at the time of the oftense.

In imposing a Level One or Two punishment, the judge may consider the
aggravating and mitigating factors in subsections (d) and (e) in determining the
appropriate sentence. If there are no grossly aggravating factors in the case, the judge
must weigh all aggravating and mitigating factors and impose punishment as required
by subsection (f).

(cl) Written Findings. — The court shall make findings of the aggravating and
mitigating factors present in the offense. If the jury finds factors in aggravation, the
court_shall ensure that those findings are entered in the court's determination_of
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sentencing factors form or any comparable document used to record the findings of

sentencing factors. Findings shall be in writing.

(d)  Aggravating Factors to Be Weighed. — The judgejudge, or the jury in superior

court, must-shall determine before sentencing under subsection (f) whether any of the

aggravating factors listed below apply to the defendant. The judge must-shall weigh the
seriousness of each aggravating factor in the light of the particular circumstances of the
case. The factors are:

(1) Gross impairment of the defendant's faculties while driving or an
alcohol concentration of 0.16 or more within a relevant time after the
driving.

(2)  Especially reckless or dangerous driving.

(3)  Negligent driving that led to a reportable accident.

(4) Driving by the defendant while his driver's license was revoked.

(5) Two or more prior convictions of a motor vehicle offense not
involving impaired driving for which at least three points are assigned
under G.S. 20-16 or for which the convicted person's license is subject
to revocation, if the convictions occurred within five years of the date
of the offense for which the defendant is being sentenced, or one or
more prior convictions of an offense involving impaired driving that
occurred more than seven years before the date of the offense for
which the defendant is being sentenced.

(6)  Conviction under G.S. 20-141.5 of speeding by the defendant while
fleeing or attempting to elude apprehension.

(7)  Conviction under G.S. 20-141 of speeding by the defendant by at least
30 miles per hour over the legal limit.

(8)  Passing a stopped school bus in violation of G.S. 20-217.

(9)  Any other factor that aggravates the seriousness of the offense.

Except for the factor in subdivision (5) the conduct constituting the aggravating factor
must-shall_occur during the same transaction or occurrence as the impaired driving
otfense.

(¢)  Mitigating Factors to Be Weighed. — The judge must-shall also determine
before sentencing under subsection (f) whether any of the mitigating factors listed
below apply to the defendant. The judge must-shall weigh the degree of mitigation of
each factor in light of the particular circumstances of the case. The factors are:

(1) Slight impairment of the defendant's faculties resulting solely from
alcohol, and an alcohol concentration that did not exceed 0.09 at any
relevant time after the driving.

(2)  Slight impairment of the defendant's facultles resulting solely from
alcohol, with no chemical analysis having been available to the
defendant.

(3)  Driving at the time of the offense that was safe and lawful except for
the impairment of the defendant's faculties.

(4) A safe driving record, with the defendant's having no conviction for
any motor vehicle offense for which at least four points are assigned
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under G.S.20-16 or for which the person's license is subject to
revocation within five years of the date of the offense for which the
defendant is being sentenced.

(5)  Impairment of the defendant's faculties caused primarily by a lawfully
prescribed drug for an existing medical condition, and the amount of
the drug taken was within the prescribed dosage.

(6)  The defendant's voluntary submission to a mental health facility for
assessment after he was charged with the impaired driving offense for
which he is being sentenced, and, if recommended by the facility, his
voluntary participation in the recommended treatment.

(7)  Any other factor that mitigates the seriousness of the offense.

Except for the factors in subdivisions (4), (6) and (7), the conduct constituting the
mitigating factor smust-shall occur during the same transaction or occurrence as the
impaired driving offense.

() Weighing the Aggravating and Mitigating Factors. — If the judge or the jury
in the sentencing hearing determines that there are no grossly aggravating factors, hethe
judge must-shall weigh all aggravating and mitigating factors listed in subsections (d)
and (¢). It the judge determines that:

(1) The aggravating factors substantially outweigh any mitigating factors,
he must-shall note in the judgment the factors found and his finding
that the defendant is subject to the Level Three punishment and impose
a punishment within the limits defined in subsection (i).

(2)  There are no aggravating and mitigating factors, or that aggravating
factors are substantially counterbalanced by mitigating factors, he must
shall note in the judgment any factors found and his finding that the
defendant is subject to the Level Four punishment and impose a
punishment within the limits defined in subsection (j).

(3)  The mitigating factors substantially outweigh any aggravating factors,
he must-shall note in the judgment the factors found and his finding
that the defendant is subject to the Level Five punishment and impose
a punishiment within the limits defined in subsection (k).

. It is not a mitigating factor that the driver of the vehicle was suffering from alcoholism,

drug addiction, diminished capacity, or mental disease or defect. Evidence of these
matters may be received in the sentencing hearing, however, for use by the judge in
formulating terms and conditions of sentence after determining which punishment level
mustshall be imposed.

(f1)  Aider and Abettor Punishment. — Notwithstanding any other provisions of
this section, a person convicted of impaired driving under G.S. 20-138.1 under the
common law concept of aiding and abetting is subject to Level Five punishment. The
judge need not make any findings of grossly aggravating, aggravating, or mitigating
factors in such cases.

(f2)  Limit on Consolidation of Judgments. — Except as provided in subsection
(f1), in each charge of impaired driving for which there is a conviction the judge must
shall determine if the sentencing factors described in subsections (c), (d) and (e) are
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applicable unless the impaired driving charge is consolidated with a charge carrying a
greater punishment. Two or more impaired driving charges may not be consolidated for

judgment.

(g)  Level One Punishment. — A defendant subject to Level One punishment may
be fined up to four thousand dollars ($4,000) and shall be sentenced to a term of
imprisonment that includes a minimum term of not less than 30 days and a.maximum
term of not more than 24 months. The term of imprisonment may be suspended only if a
condition of special probation is imposed to require the defendant to serve a term of
imprisonment of at least 30 days. If the defendant is placed on probation, the judge shall
impose a requirement-that the defendant obtain a substance abuse assessment and the
cducation or treatment required by G.S. 20-17.6 for the restoration of a drivers license
and as a condition of probation. The judge may impose any other lawful condition of
probation.

(h)  Level Two Punishment. — A defendant subject to Level Two punishment may
be fined up to two thousand dollars ($2,000) and shall be sentenced to a term of
imprisonment that includes a minimum term of not less than seven days and a maximum
term of not more than 12 months. The term of imprisonment may be suspended only if a
condition of special probation is imposed to require the defendant to serve a term of
imprisonment of at least seven days. If the defendant is placed on probation, the judge
shall impose a requirement that the defendant obtain a substance abuse assessment and
the education or treatment required by G.S.20-17.6 for the restoration of a drivers
license and as a condition of probation. The judge may impose any other lawful
condition of probation.

(M Level Three Punishment. — A defendant subject to Level Three punishment
may be fined up to one thousand dollars ($1,000) and shall be sentenced to a term of
imprisonment that includes a minimum term of not less than 72 hours and a maximum
term of not more than six months. The term of imprisonment may be suspended.
However, the suspended sentence shall include the condition that the defendant:

(1) Be imprisoned for a term of at least 72 hours as a condition of special
probation; or

(2 Perform community service for a term of at least 72 hours; or

(4)  Any combination of these conditions.

If the defendant is placed on probation, the judge shall impose a requirement that the
defendant obtain a substance abuse assessment and the education or treatment required
by G.S. 20-17.6 for the restoration of a drivers license and as a condition of probation.
The judge may impose any other lawful condition of probation.

() Level Four Punishment. — A defendant subject to Level Four punishment may
be fined up to five hundred dollars ($500.00) and shall be sentenced to a term of
imprisonment that includes a minimum term of not less than 48 hours and a maximum
term of not more than 120 days. The term of imprisonment may be suspended.
However, the suspended sentence shall include the condition that the defendant:

(1)  Be imprisoned for a term of 48 hours as a condition of special
probation; or
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(2)  Perform community service for a term of 48 hours; or
(4)  Any combination of these conditions.

If the defendant is placed on probation, the judge shall impose a requirement that the
defendant obtain a substance abuse assessment and the education or treatment required
by G.S. 20-17.6 for the restoration of a drivers license and as a condition of probation.
The judge may impose any other lawful condition of probation.

(k)  Level Five Punishment. — A defendant subject to Level Five punishment may

| be fined up to two hundred dollars ($200.00) and shall be sentenced to a term of

imprisonment that includes a minimum term of not less than 24 hours and a maximum
term of not more than 60 days. The term of imprisonment may be suspended. However,
the suspended sentence shall include the condition that the defendant:

(1) Be imprisoned for a term of 24 hours as a condition of special

probation; or

(2)  Perform community service for a term of 24 hours; or -

(3)  Notoperate-a-motorvehieleforatermof 30-days-or

(4)  Any combination of these conditions.

I the defendant is placed on probation, the judge shall impose a requirement that the
defendant obtain a substance abuse assessment and the education or treatment required
by G.S. 20-17.6 for the restoration of a drivers license and as a condition of probation.
The judge may impose any other lawful condition of probation.

(k1) Credit for Inpatient Treatment. — Pursuant to G.S. 15A-1351(a), the judge
may order that a term of imprisonment imposed as a condition of special probation
under any level of punishment be served as an inpatient in a facility operated or licensed
by the State for the treatment of alcoholism or substance abuse where the defendant has
been accepted for admission or commitment as an inpatient. The defendant shall bear
the expense of any treatment unless the trial judge orders that the costs be absorbed by
the State. The judge may impose restrictions on the defendant's ability to leave the
premises of the treatment facility and require that the defendant follow the rules of the
treatment facility. The judge may credit against the active sentence imposed on a
defendant the time the defendant was an inpatient at the treatment facility, provided
such treatment occurred after the commission of the offense for which the defendant is
being sentenced. This section shall not be construed to limit the authority of the judge in
sentencing under any other provisions of law.

(H Repealed by Session Laws 1989, c. 691.

(m)  Repealed by Session Laws 1995, c. 496, s. 2.

(n)  Time Limits for Performance of Community Service. — If the judgment
requires the defendant to perform a specified number of hours of community service as
provided in subsections (i), (j), or (k), the community service smust-shall be completed:

. (1) Within 90 days, if the amount of community service required is 72
hours or more; or
(2)  Within 60 days, if the amount of community service required is 48
hours; or
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(3)  Within 30 days, if the amount of community service required is 24
hours.

The court may extend these time limits upon motion of the defendant if it finds that the
defendant has made a good faith effort to comply with the time limits specified in this
subsection.

(0)  Evidentiary Standards; Proof of Prior Convictions. — In the sentencing
hearing, the State must-shall prove any grossly aggravating or aggravating factor by the
greater weight of the evidence, and the defendant srast-shall prove any mitigating factor
by the greater weight of the evidence. Evidence adduced by either party at trial may be
utilized in the sentencing hearing. Except as modified by this section, the procedure in
G.S. 15A-1334(b) governs. The judge may accept any evidence as to the presence or
absence of previous convictions that he finds reliable but he must-shall give prima facie
effect to convictions recorded by the Division or any other agency of the State of North
Carolina. A copy of such conviction records transmitted by the police information
network in general accordance with the procedure authorized by. G.S.20-26(b) is
admissible in evidence without further authentication. If the judge decides to impose an
active sentence of imprisonment that would not have been imposed but for a prior
conviction of an offense, the judge must-shall afford the defendant an opportunity to
introduce evidence that the prior conviction had been obtained in a case in which he was
indigent, had no counsel, and had not waived his right to counsel. If the defendant
proves by the preponderance of the evidence all three above facts concerning the prior
case, the conviction may not be used as a grossly aggravating or aggravating factor.

(p)  Limit on Amelioration of Punishment. — For active terms of imprisonment
imposed under this section: _ '

(1) The judge may not give credit to the defendant for the first 24 hours of
time spent in incarceration pending trial.

~(2) The defendant shall serve the mandatory minimum period of
imprisonment and good or gain time credit may not be used to reduce
that mandatory minimum period.

(3)  The defendant may not be released on parole unless he is otherwise
eligible, has served the mandatory minimum period of imprisonment,
and has obtained a substance abuse assessment and completed any
recommended treatment or training program or is paroled into a
residential treatment program.

With respect to the minimum or specific term of imprisonment imposed as a condition
of special probation under this section, the judge may not give credit to the defendant
for the first 24 hours of time spent in incarceration pending trial.

(q)  Repealed by Session Laws 1991, c. 726, s. 20.

(r) Supervised Probation Terminated. — Unless a judge in his discretion
determines that supervised probation is necessary, and includes in the record that he has
received evidence and finds as a fact that supervised probation is necessary, and states
in his judgment that supervised probation is necessary, a defendant convicted of an
offense of impaired driving shall be placed on unsupervised probation if he meets three
conditions. These conditions are that he has not been convicted of an offense of
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impaired driving within the seven years preceding the date of this offense for which he
15 sentenced, that the defendant is sentenced under subsections (i), (j), and (k) of this
section, and has obtained any necessary substance abuse assessment and completed any
recommended treatment or training program.

When a judge determines in accordance with the above procedures that a defendant
should be placed on supervised probation, the judge shall authorize the probation officer
to modity the defendant's probation by placing the defendant on unsupervised probation
upon the completion by the defendant of the following conditions of his suspended
sentence:

(1)  Community service; or

(2)  Repealed by Session Laws 1995 c. 496, s. 2.
(3)  Payment of any fines, court costs, and fees; or
(4)  Any combination of these conditions.

(s)  Method of Serving Sentence. — The judge in his discretion may order a term

of imprisonment or eemmunity-serviee-to be served on weekends, even if the sentence
cannot be served in consecutive sequence._However, if the defendant is ordered to a
term of 48 hours or more or has 48 hours or more remaining on a term of imprisonment,
the defendant shall be required to serve 48 continuous hours of imprisonment to be

given credit for time served.

(1)  Credit for any jail time shall only be given hour for hour for time
actually served. The jail shall maintain a log showing number of hours

(2)  The defendant shall be refused entrance and shall be reported back to
court if the defendant appears at the jail and has remaining in his body
any alcohol as shown by an alcohol screening device or controlled
substance previously consumed, unless lawfully obtained and taken in
therapeutically appropriate amounts.

(3) Ifadefendant has been reported back to court under subdivision (s)(2),
the court shall hold a hearing. The defendant shall be ordered to serve
his jail_time immediately and shall not be eligible to serve jail time on
weekends if the court determines that, at the time of his entrance to the

(i) the defendant had previously consumed alcohol in his
body as shown by an alcohol screening device, or
(i1)  the defendant had a previously consumed controlled
substance in his body.
It shall be a defense to an immediate service of sentence of jail time
and_ineligibility for weekend service of jail time if the court
determines that alcohol or controlled substance was lawfully obtained
and was taken in therapeutically appropriate amounts."
()  Repealed by Session Laws 1995, c. 496, s. 2."
SECTION 23. Chapter 7A of the General Statutes is amended by adding a
new section to read:
"§ 7A-109.4. Records of offenses involving impaired driving.
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The clerk of superior court shall maintain all records relating to an offense involving
impaired driving as defined in G.S. 20-4.01(24a) for a minimum of 10 years from the
date of conviction. Prior to destroying the record, the clerk shall record the name of the
defendant, the judge. the prosecutor, and the attorney or whether there was a waiver of
attorney,_the alcohol concentration or the fact of refusal, the sentence imposed, and
whether the case was appealed to superior court and its disposition."

SECTION 24. G.S.20-17.2 is repealed.
PART XIV. MAKING IT ILLEGAL FOR A PERSON UNDER 21 YEARS OF
AGE TO CONSUME AS WELL AS POSSESS ALCOHOL AND TO ALLOW
ALCOHOL SCREENING DEVICES TO BE USED TO PROVE A PERSON HAS
CONSUMED ALCOHOL

SECTION 25. G.S. I18B-302 reads as rewritten:
"§ 18B-302. Sale to or purchase by underage persons.

(a)  Sale. - It shall be unlawful for any person to:

(1) Sell or give malt beverages or unfortified wine to anyone Iess than 21
years old; or

(2)  Sell or give fortified wine, spirituous liquor, or mixed beverages to
anyone less than 21 years old.

(b)  Purchase-orPossession—Purchase, Possession, or Consumption ~ It shall be
unlawful for:

(1) A person less than 21 years old to purchase, to attempt to purchase, or
to possess malt beverages or unfortified wine; or

(2) A person less than 21 years old to purchase, to attempt to purchase, or
to possess fortified wine, spirituous liquor, or mixed beverages:

beverages; or
(3) A person less than 21 years old to consume any alcoholic beverage.

(1)  Purchase—or—PossesstonPurchase, Possession, or Consumption by 19 or
20-Year old. A violation of subdivision (b)(1) or (b)(3) of this section by a person who
1s 19 or 20 years old is a Class 3 misdemeanor.

(1) Notwithstanding any other provisions of law. a law enforcement oh‘lcer may
require_any person the officer has probable cause to believe is under age 21 and has
consumed alcohol to submit to an alcohol screening test using a device approved by the
Department of Health and Human Services. The results of any screening device
administered in accordance with the rules of the Department of Health and Human
Services shall be admissible in any court or administrative proceeding. A refusal to
submit_to_an alcohol screening test shall be admissible in any court or administrative

-proceeding.

(k)  Notwithstanding_the provisions in this section, it shall not be unlawful for a
person less than 21 vears old to consume unfortified wine or fortified wine during
participation in an exempted activity under G.S. 18B-103(4). (8) or (11)."

PART XV. REQUIRING THAT CERTAIN DWI DEFENDANTS WHO ARE
RELEASED FROM PRISON EARLY ARE TO BE ASSIGNED COMMUNITY
SERVICE PAROLE OR HOUSE ARREST
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SECTION 26. G.S. 15A-1374 reads as rewritten:
"§ 15A-1374. Conditions of parole.

(a)  In General. — The Post-Release Supervision and Parole Commission may in
its discretion impose conditions of parole it believes reasonably necessary to insure that
the parolee will lead a law-abiding life or to assist him to do so. The Commission must
provide as an express condition of every parole that the parolee not commit another
crime during the period for which the parole remains subject to revocation. When the
Commission releases a person on parole, it must give him a written statement of the
conditions on which he is being released. '

(al) Required Conditions for Certain Offenders. — A person serving a term of
imprisonment for an impaired driving offense sentenced pursuant to G.S. 20-179 that:

(1) = Has_completed any recommended treatment or training program
required by G.S. 20-179(p)(3); and

(2) Isnot being paroled to a residential treatment program;

shall, as a condition of parole, receive community service parole pursuant to
G.S. 15A-1371(h), or be required to comply with subdivision (b)(8a) of this section.

(b)  Appropriate Conditions. — As conditions of parole, the Commission may
require that the parolee comply with one or more of the following conditions:

(1) Work faithfully at suitable employment or faithfully pursue a course of
study or vocational training that will equip him for suitable
employment. '

(2)  Undergo available medical or psychiatric treatment and remain in a
specified institution if required for that purpose.

(3) Attend or reside in a facility providing rehabilitation, instruction,
recreation, or residence for persons on parole. '

(4)  Support his dependents and meet other family responsibilities.

(5) Refrain from possessing a firearm, destructive device, or other
dangerous weapon unless granted written permission by the
Commission or the parole officer.

(6)  Report to a parole officer at reasonable times and in a reasonable
manner, as directed by the Commission or the parole officer.

(7)  Permit the parole officer to visit him at reasonable times at his home or
elsewhere.

(8)  Remain within the geographic limits fixed by the Commission unless
granted written permission to leave by the Commission or the parole
officer.

(8a) Remain_in_one or more specified places for a_specified period or
periods each day and wear a device that permits _the defendant's
compliance with the condition to be monitored electronically.

(9)  Answer all reasonable inquiries by the parole officer and obtain prior
approval from the parole officer for any change in address or
employment.

(10) Promptly notify the parole officer .of any change in address or
employment.
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(11)  Submit at reasonable times to searches of his person by a parole officer
for purposes reasonably related to his parole supervision. The
Commission may not require as a condition of parole that the parolee
submit to any other searches that would otherwise be unlawful.
Whenever the search consists of testing for the presence of illegal
drugs, the parolee may also be required to reimburse the Department
of Correction for the actual cost of drug testing and drug screening, if
the results are positive.

(11a) Make restitution or leparatlon to an aggrieved party as provided in
G.S. 148-57.1.

(11b) Comply with an order from a court of competent jurisdiction regarding
the payment of an obligation of the parolee in connection with any
judgment rendered by the court.

(11c) In the case of a parolee who was attending a basic skills program
during incarceration, continue attending a basic skills program in
pursuit of a General Education Development Degree or adult high
school diploma.

(12) Satisfy other conditions reasonably related to his rehabilitation.

(¢)  Supervision Fee. — The Commission must require as a condition of parole that
the parolee pay a supervision fee of thirty dollars ($30.00) per month. The Commission
may exempt a parolee from this condition of parole only if it finds that requiring him to
pay the fee will constitute an undue economic burden. The fee must be paid to the clerk
of superior court of the county in which the parolee was convicted. The clerk must
transmit any money collected pursuant to this subsection to the State to be deposited in
the general fund of the State. In no event shall a person released on parole be required to
pay more than one supervision fee per month."

PART XVI. PREVENT NONCOMPLIANT PERMIT HOLDERS FROM
CONTINUING IRRESPONSIBLE: ALCOHOL SERVICE PRACTICES BY
SWITCHING PERMITS TO ANOTHER NAME

SECTION 27. G.S. 18B-1003(c) reads as rewritten:

(¢) Certain Employees Prohibited. — A permittee shall not knowingly employ in
the sale or distribution of alcoholic beverages any person who has been:

(1) Convicted of a felony within three years;

(2)  Convicted of a felony more than three years previously and has not
had his citizenship restored; .

(3)  Convicted of an alcoholic beverage offense within two years; or

(4)  Convicted of a misdemeanor controlled substances offense within two
years.

(5) A permit holder under Chapter 18B of the General Statutes and whose
permit has been revoked within three years.

For purposes of this subsection, "conviction" has the same meaning as in
G.S. 18B-900(b). To avoid undue hardship, the Commission may, in its discretion,
exempt persons on a case-by-case basis from this subsection."

PART XVIL. DWI TRAINING FOR JUDGES

H1048-CSRK-40 [v.27] House Bill 1048 Page 45



General Assembly of North Carolina Session 2005

I SECTION 28. Chapter 7A of the General Statutes is amended by adding a
2 new section to read:

3 "8 7A-10.2. Judicial education requirements.

4 All justices and judges of the General Court of Justice shall be required to attend
S continuing judicial education as prescribed by the Supreme Court. At a minimum, every
6 justice and judges shall be required to obtain two hours every two_years of continuing
7 judicial education regarding driving while impaired offenses and related 1ssues."

8  PART XVIIl. REQUIRE A DA SIGNATURE BEFORE A MOTION FOR
9 APPROPRIATE RELIEF IS GRANTED IN DISTRICT COURT

10 SECTION 29. G.S. 15A-1420(a) reads as rewritten: ‘.
Il "(a) Form, Service, Filing.

12 (1) A motion for appropriate relief must:

13 a. Be made in writing unless it is made:

14 I In open court;

15 2 Before the judge who presided at trial;

16 3. Before the end of the session if made in superior court;
7 and

I8 4, Within 10 days after entry of judgment;

19 b. State the grounds for the motion;

20 C. Set forth the relief sought; and

21 d. Be timely filed.

22 (2) A written motion for appropriate relief must be served in the manner

23 provided in G.S. 15A-951(b). When the written motion is made more

24 than 10 days after entry of judgment, service of the motion and a

25 notice of hearing must be made not less than five working days prior to

20 the date of the hearing. When a motion for appropriate relief is

27 permitted to be made orally the court must determine whether the

28 matter may be heard immediately or at a later time. If the opposing

29 party, or his counsel if he is represented, is not present, the court must

30 provide for the giving of adequate notice of the motion and the date of

31 hearing to the opposing party, or his counsel if he is represented by

32 counsel.

33 (3) A written motion for appropriate relief must be filed in the manner

34 provided in G.S. 15A-951(c).

35 (4)  An oral or written motion for appropriate relief may not be granted in

36 District Court without the signature of the District Attorney, indicating

37 that the State has had an opportunity to consent or object to the

Bh motion. However, the court may grant a motion for appropriate belief

29 without the District Attorney's signature 10 business days after the

4() District Attorney has been notified in_open court of the motion, or

41 served with the motion pursuant to G.S. 15A-951(c)."

42 PART XIX. EFFECTIVE DATE

43 SECTION 30. Section 19.1, which requires that the Administrative Office of

44 the Courts electronically record certain data contained in subsection (c) of
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G.S. 20-138.4, as amended by Section 18 of this act, becomes effective after the next
rewrite of the superior court clerks system by the Administrative Oftice of the Courts.
The remainder of this act becomes effective December 1, 2006, and applies to offenses
committed on or after that date.
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HOUSE BILL 1048 PCS:
DWI Task Force Recommendations

BILL ANAL ¥Ysis
Committee: Senate Judiciary 1 Date: June 7, 2006
Introduced by: Sen. Rand Summary by: Hal Pell
Version: PCS to Third Edition Committee Co-Counsel

H1048-CSRK-40

SUMMARY: This bill, based upon the findings of the Governor's Task Force on Driving While
Impaired, provides measures relating to DWI arrest, enforcement, education, and training. The
measures have varying effective dates.  [ATTACHMENT - Bill and PCS Comparisonf

BILL ANALYSIS:

PART I - REGULATING MALT BEVERAGE KEGS

Section 1: Amends the law to require a purchase-transportation permit for the purchase and off-
premises transportation of a keg of malt beverage. Retailers of keg malt beverages would be authorized
to issue purchase-transportation permits, and would be required to maintain sales rccords for one year.

Section 2: Conforming changes.

‘PART il - MODIFYING THE STATUTES ON CHECKING STATIONS AND ROADBLOCKS

Scction 3: Amends the statute regulating impaired driving checkpoints. The provision
e C(reates a single “checking station” or “roadblock™ instead of “impaired driving™ checkpoints
and “driver's license” checkpoints. Impaired driving checkpoints are statutorily regulated:
however, the requirements for driver’s license checkpoints are derived from case law.
e Requires the law enforcement agency (LEA) to designate in advance the pattern for stopping
vehicles and for the production of a driver’s license, a registration card, or insurance

information. An individual ofticer would not have the discretion to determine which drivers
would be required to produce a driver's license, registration, or insurance information.

e Requires that at least one LEA vehicle have its blue lights in operation.

e [f an officer determines that the driver has previously consumed alcohol, or has an open
container, the officer may conduct an alcohol screening test.

e Provides that checkpoints should be random and not repeatedly located in the same location.

Part 111 - PROVIDING FOR IMPLIED CONSENT PRETRIAL AND COURT PROCEEDINGS

Section 4: This Part would create a new Article in Chapter 20 to provide pretrial procedures for implied
consent offenses. An “implied consent offense™ is defined by statute as an oftense involving impaired
driving or an alcohol-related otfense subject to the procedures in N.C.G.S § 20-16.2. Implied Consent to
Chemical Analysis.

Legislative Services Office North Carolina General Assembly Rescarch Division, 733-23578
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§ 20-38 provides that the procedures are mandatory for the investigation and processing of an implied-
consent offense. The trial procedures apply to any implied-consent offense litigated in District Court.

§ 20-38.1 provides for extraterritorial jurisdiction for officers who are seeking evidence of a driver’s
impairment in the course of investigating an implied consent offense or vehicle crash.

§ 20-38.2 Upon an arrest, a law enforcement ofticer
e must inform the person why they're being arrested;

e may take the person for a chemical analysis, inside or outside of their personal jurisdiction.
at the request of any law enforcement officer, and for any evaluation to determine the extent
or cause of impairment;

e may take the person to some other location to be identified, to complete a crash report, or for
some other lawful purpose:;

¢ may take photographs and fingerprints in accordance with law; and

e must take the person before a judicial official for an initial appearance after the completion of

all other procedures.

§ 20-38.3 governs the initial appearance before a magistrate. The provisions modify the current
procedures in effect for an appearance before a magistrate. The modifications include

e A requircment that, to the extent practicable, the magistrate is to be availablc at locations
other than the courthouse for an initial appearance.

e If probable cause is found, a requirement that the magistrate consider whether the provisions
of § 15A-534.2 should be invoked.

§ 20-38.4 rcquircs the Chief District Court Judge, the Department of Health and Human Services
(DHHS), the District Attorney and the Sherift to

e Establish written procedures for attorneys and witnesses to have access to the chemical
analysis room. '

e Approve the location of written notice of implied consent rights in the chemical analysis
room.

e Approve a procedure to allow a person who is denied pretrial relecase to have access to
outside chemical analysis.

Initially. the¢ Department of Transportation would be required to post signs that explain to the public
how to access the chemical analysis room. The county would then be required to maintain any signs for
county buildings and the courthouse. If the analysis instrument is in a State or municipal building. then
the head ot the highway patrol for the county, or the police chief, will be responsible for signs and
access instead of the Sheniff.

§ 20-38.5 provides for motions and trial procedures in district court:
e Motions to suppress and dismiss (except for insufficiency) must be made prior to trial.

e Pretrial motions must be in writing and delivered to State at least seven days betorc any
hearing.

Legislative Services Office North Carolina General Assembly Research Division, 733-2378
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e The judge may summarily grant or deny a motion to suppress. or hold a hearing. Findings of
tact and conclusions of law must be in writing,

§ 20-38.6 provides for appeals from district court:

o The State may appeal a pretrial suppression of evidence or dismissal of charges to superior
court for a de novo hearing.

¢ The defendant may appeal denial of a pretrial motion upon conviction.

Any conviction that is appealed to superior court may not be remanded back to district court unless the
prosecutor and superior court consent. The defendant's decision to seek a trial de novo results in a
vacation of the sentence. Upon withdrawal of the appeal or remand by the Superior court to the district
court, the district court shall hold a new sentencing hearing and take into account any new convictions.
The district court shall delay sentencing until any pending charges are resolved.

Part IV -- ALLOWING OPINION TESTIMONY BY DRUG RECOGNITION AND ACCIDENT
RECONSTRUCTION EXPERTS, AND ADMISSION OF HGN TESTS.

Section 5. This Part amends the State Evidence Code by adding a new Rule that:

e Allows the admission of the results of a Horizontal Gaze Nystagmus (HGN) Test into

evidence. Opinion testimony by a person who has completed HGN training would be

‘ admissible on whether the results are consistent with a chemical analysis, or consistent with a
person who is under the influence of a particular type or class of impairing substances.

‘ e Allows a Drug Recognition Expert (DRE) to give opinion testimony that
o A person is was under the influence of one or more impairing substances
o The impairing substance belongs to a category of impairing substances

The opinions are admissible if the DRE holds a current certification as a DRE, issued by the
Department of Health and Human Services (DHHS).

» Allows an accident reconstruction expert to give an opinion as to the speed of a vehicle--even
if the expert did not see the vehicle moving--if the expert has

o performed a reconstruction of a crash, or
o has reviewed the report of investigation

The new Rule provides that it shall not be construed to prohibit cross-examination of any person
cxpressing an opinion, and the basis for their opinion. Opinion testimony that is otherwisc admissible is
not prohibited by the new Rule.

The GTF Report notes that the DRE program began in California, due to drivers who had less than .08

BAC, but were impaired by something other than alcohol. The training is highly technical, and involves

recognition of signs of impairment, including behavior, eye movement, and performance on standard

ficld sobriety tests. The Report also notes that HGN is “among the most effective sobriety tests that are
. administered by ofticers.”

n North Carolina, whether a scientific method is accepted as the basis for admission of evidence
lepends upon the reliability of the scientific method and not its popularity within a scientific
community. "[W]hen no specific precedent exists, scientifically accepted reliability justities admission

Legislative Scrvices Office North Carolina General Assembly Rescarch Division, 733-2578



House Bill 1048, PCS

Page 4

of the testimony ... and such reliability may be found either by judicial notice or from the testimony of
scientists who are expert in the subject matter, or a combination of the two." State v. Bullard, 312 N.C.
at 148.

The GTF Report states that "most states allow crash reconstructionists to give an opinion of speed at
time of impact" and that the "physics of a crash and the mathematical formulas are generally accepted in
the scientific community."

Part V—~ ALCOHOL SCREENING DEVICES
Section 6:

Makes technical changes and changes the current law to allow screening tests as evidence in court and
administrative proceedings.

Part VI - CLARIFICATION OF IMPAIRED DRIVING OFFENSES

Section 7:

Makes technical corrections and clarifies that "public vehicular areas" include business property,
whether the business is open or closed. Also defines "keg" for purposes of the Chapter.

Sections 8 and 9:

o C(lanties the per se impaired driving offense for non-commercial and commercial drivers.
The Task Force found that some judges do not accept the Intoxilyzer reading as sufficient
cvidence of impairment, and have required additional evidence of impairment. The statute 1s
amended to clarfy existing law that the results of a chemical analysis are sutticient to prove
a person's alcohol concentration, and that a person may have a person of their own choosing
conduct a chemical analysis of a blood sample. By statute, the results of a defendant's
alcohol concentration determined by a chemical analysis are reported to the hundredths.

e Adds the consumption of any amount of Schedule I or Il controlled substances as the basis
for a DWI violation for both commercial and non-commercial drivers. ‘Also provides a
defense to the charge if the controlled substance is lawfully prescribed and taken in
therapeutically appropriate amounts.

¢ Provides the methods of proving the Gross Vehicle Weight for the commercial vehicles.

Section 10:

Creates a deterred prosecution option for persons charged with driving under the age of 21 after having
consumed any amount of alcohol. This allows the person to obtain a dismissal after completing an
assessment and treatment or education, a period of non-operation, and doing community service, as well
as meeting some additional conditions.

Scction 11:

Amends the Habitual DWI statute to apply to any person who has 3 previous DWI convictions within a
10 year period. Currently, the law applies to anyone who has 3 previous DWIs within a 7 year period.

Section 12:

Clarifies that required procedures and evidentiary provisions applicable to chemical analyses apply to ‘
the immediate license revocation statute.
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'PART VII - FELONY DEATH BY VEHICLE AND INJURY BY VEHICLE

Section 13:

Creates three new offenses: Felony Serious Injury by Vehicle, Aggravated Felony Death by Vehicle.
and Aggravated Felony Serious Injury by Vehicle.

Felony Serious Injury — A person who unintentionally causes serious injury while driving
impaired is guilty of a Class F felony. '

Aggravated Felony Serious Injury — A person who unintentionally causes serious injury
while driving impaired, and who has an impaired driving conviction within 7 years of the
oftense. is guilty of a Class E felony.

Aggravated Felony Death -- A person who unintentionally causes the death of another whilce
driving impaired, and who has an impaired driving conviction within 7 years of the offcnse.
1s guilty of a Class D felony.

Under current law, unintentionally causing a death (not impaired) while violating a statute or ordinance
is a Class | misdemeanor. The bill would increase the penalty for unintentionally causing death whilc
impaired from a Class G felony to a Class E felony.

The bill also creates the offense of "Repeat Felony Death by Vehicle." A person who has a previous
conviction for causing a death while impaired, and is convicted a second time for a felony death by
vehicle, is subject to punishment under the second degree murder statute (Class B2 felony).

Part VIII - CLARIFYING AND SIMPLIFYING THE IMPLIED CONSENT

Section 14

This part adds claritving language to G.S. 20-16.2. The part

Allows any law enforcement officer to perform the chemical analysis (not just the arresting
officer).

Changes the standard ot review by the superior court when a license revocation for refusal to
submit to chemical analysis is appealed. Currently, the review is a de novo review, meaning
the superior court hears all the evidence again. This part would change the review to limit it
to whether there is (i) sufficient evidence in the record to support the Commissioncer's
findings of fact, (ii) whether the conclusions of law are supported by the tindings of fact and
(111) whether the Commissioner committed an error of law in revoking the license.

Part IX - ADMISSIBILITY OF CHEMICAL ANALYSES

Section 15

This part

Provides the requirements tor the admissibility of a chemical analysis of a person's brecath.
To be admissible, the analysis must:

Legislative Services Office North Carolina General Assembly Research Division, 733-2578



House Bill 1048, PCS

Page 6

o Be performed in accordance with Department of Health and Human Services
rules

o Have been performed by a person holding a permit issued by DHHS
authorizing the person to perform a test of the breath using the type of
instrument employed

Amends the statute governing admissibility of chemical analyses to allow the court to take
notice of the DHHS rules and persons authorized to administer the analyses. DHHS is
required to post on a webpage and file in each county a list of all persons who have a permit
authorizing them to perform chemical analyses. '

Provides for procedures for establishing the chain of physical custody or control of blood and
urinc samples. Authorizes the admission of tests on blood or urine if submitted on a form
approved by the Attorney General without further authentication. This part restricts the
issuance of a subpocna for the chemical analyst unless the subpoena is found to be necessary
by the court. '

Provides for a hearing on the admissibility of evidence if the defendant notifies the Statc at
least five (5) days before trial in the superior court division or an adjudicatory hearing in

Juvenile court.

Provides that a law enforcement officer may compel, without a court order. a person to
provide a blood or urine sample from a person who has refused a test if circumstances require
that a test be conducted without a warrant.

o

Part X - IMPROVED ACCESS TO MEDICAL RECORDS IN IMPAIRED DRIVING CASES ‘

Section 16

Section 17

Requires any healthcare provider who ‘is providing medical treatment to a crash victim to
provide a law enforcement officer with the crash victim's name, location, and whether the
person appears to be impaired.

Requires the healthcare provider to allow an investigating officer access to visit and
interview the person upon request.

Authorizes an investigator to obtain a certified copy of medical records if they obtain a
search warrant or an order specifying the records.

Provides that certified copies of relevant health information are admissible in any hearing or
trial without further authorization. '

Provides conforming language in the evidence code to reflect the changes set forth in Section 16.

Part X1 - PROSECUTOR REPORTING WHEN IMPLIED-CONSENT CASE IS DISMISSED

Section 18

Amends the current provision which requires a prosecutor to document the reasons behind the reduction
or dismissal of impaired driving or driving while license revoked for impaired driving charges.
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' * Requires the prosecutor to sign a written explanation on an approved form containing the

items listed in the statute. The form must be sent to the head of the law enforcement agency
employing the charging officer, to the district attorney who employs the prosccutor, and filed
in the court file.

* Requires the Administrative Office of the Courts to electronically record the information, and
make it available upon request.

Scction 19.1

* Requires the clerk of court to keep specific file data on persons charged with impaired
driving offenses, including:

o reasons for dismissal, continuances,

o suppression of evidence,

0

reduction of charges, or waivers of fines;
punishments;

compliance with orders; and

0. 0 O

subsequent court proceedings to enforce sentences or payments of fines, costs,
and fees.

Section 19.2

Requires the AOC to maintain the data described in Section 1, and provide an annual report (by calendar

ear) to the Joint Legislative Commission on Governmental Operations and the Joint Corrections, Crime
Control and Juvenile Justice Oversight Committee. The report is to include the amount of fines, costs,
and fees ordered at disposition, and defendants' compliance with sanctions. The AOC is charged with
insuring public access to the information by posting it on the agency's internet page, and making the
report available to the public at no cost.

Part X1 - NOTICE PROCEDURE AND DRIVING WHILE LICENSE REVOKED
Section 20

This section provides that the Division of Motor Vehicles may prove notice of personal delivery, or by
mail. by making a notation in its records. A certified copy of the Division's records would be admissible
in any court or administrative agency proceeding as proof of notice.

Section 21
Under this amendment. a person is also guilty of a Class | misdemeanor if

e The Division has sent a notice of revocation of license tor driving while impaired, and the
person drives on a highway with a revoked license.

e The person fails to appear for two years from the charge date if charged with an implied
conscnt offense.

Upon conviction. the person license is revoked an additional year for the first offense, two years tor the
econd oftense, and permanently for a third or subsequent offense. The bill provides that if the license
was revoked for a reason stated above, the person may only apply after one year. If a person's license
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was revoked duc to one of the specified offenses. a conditional restoration requires the person to obtain a
substance abuse assessment (and complete any required education or treatment), and show proof of
financial responsibility.

The Division may also require the installation of ignition interlock on vehicles, and may cancel
conditionally restored licenses if any conditions of restoration are violated. The Division may also
cancel vehicle registrations and require the surrender of cards and plates.

PART XIII - MODIFYING CURRENT PUNISHMENTS
Section 22

In Blakely v. Washington, decided by the United States Supreme Court in June 2004, the Court held
that the facts supporting the imposition of a sentence longer than the statutory maximum must be found
by a jury beyond a reasonable doubt, or be admitted by the defendant. In Stare v. Allen, the North
Carolina Court of Appeals. in applying Blakely under North Carolina's Structured Sentencing Act, held
that the existence of aggravating factors that will increase a felony sentence beyond that which is
permitted under the presumptive range must be found by a jury beyond a reasonable doubt, or be
admitted by the defendant.

Chapter 20 also includes sentencing provisions that rely on the proof of aggravating factors.
Conscquently, based upon the holding in Blakely, the amendments in these sections provide the
procedures for holding a sentencing hearing in Superior Court. A jury would find the aggravating
factors necessary for enhanced punishment. The judge is not required to allow proot of aggravating
lactors to the jury if the defendant stipulates to their existence.

The procedures allow for a defendant to admit to the aggravating factor only, or plead guilty only to the
charge. A judge may find the existence of prior convictions without a jury determination. The State
must provide notice of its intent to use one or more aggravating factors if the defendant appeals to
Superior court.

The bill provides that a defendant sentenced to a term of imprisonment that is 48 hours or morec must
serve the term hour for hour.  Consequently, a defendant arriving at a confinement facility on a Friday
evening would not be eligible for release on Sunday morning, although two "days" have passed.

A defendant reporting to jail that shows positive on an alcohol screening test would forfeit any option to
serve confinement time on weekends.

Section 23

Requires the clerk of court to keep for a minimum of ten years all records relating to persons charged
with impaired driving offenses. Prior to destroying the record, the clerk is required to record the data
specified in the provision..

Scction 24

Repeals revocation and notice procedures that are superseded by other provisions in the bill.
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.PART XIV - ILLEGAL CONSUMPTION UNDER 21 AND ADMISSIBILITY OF THE

RESULTS OF AN ALCOHOL SCREENING DEVICE
Section 25

The section makes it illegal for a person less than 21 years of age to consume any alcoholic beverages.
The exceptions are:

e during the course of treatment by a licensed physician, druggists, or dental surgeons for
medicinal or pharmaceutical purposes, or by medical facilities established and maintained for
the treatment of addicts;

e for sacramental purposes by any organized church or ordained minister; and

e undcr the direct supervision of an instructor during a culinary class that is part of a
curriculum at an accredited college or university.

The bill authorizes a law enforcement officer to administer a screening test to a person less than 21 years.
of age if therc 1s probable cause that the person has consumed alcohol. The test result would be
admissible in any court or administrative proceeding.

PART XV — DWI DEFENDANTS ASSIGNMENT TO -COMMUNITY SERVICE PAROLE OR
HOUSE ARREST '

Section 26

his section requires that any impaired driving offender that has completed recommended treatment or a
training program, and is not being paroled to a residential treatment program, shall as a condition of
parole, be placed on

e community service parole, or

e housc arrest with electronic monitoring,.
PART XVI - PREVENT NONCOMPLIANT PERMIT HOLDERS FROM SWITCHING
PERMITS
Section 27

The bill provides that a permittee may not employ someone who has been a permit holder and who has
had their permit revoked within three years. This is designed to prevent a current permit holder who
becomes incligible from using a surrogate to be the designated permit holder, while remaining in charge
of the business.

PART XVII - DWI TRAINING FOR JUDGES
Section 28

Requires all justices and judges in the General Court of Justice to receive a minimum of two hours of
continuing judicial education, every two years, on DWI issues.

Legislative Services Office North Carolina General Assembly Rescarch Division, 733-2578
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PART XVIII - REQUIRE DA SIGNATURE FOR A DISTRICT COURT MOTION FOR .

APPROPRIATE RELIEF
Section 29

- The section provides that a motion for appropriate relief (MAR) may not be granted without the
signature of the District Attorney. An MAR is a pleading by the defendant seeking relief from a
Judgment of the court. If the defendant gives notice by oral motion in court, or written notice to the
District Attorney, then the court may grant the motion if the DA has not signed 10 days after receipt of
notice.

PART XIX - EFFECTIVE DATE
Section 30

The requircment that the AOC electronically record certain data (see Section 18, above) becomes
effective after the next rewrite of the Superior Court Clerks System. Section 22 is effective when it
becomes law. The remainder of the act becomes effective on December 1, 2006, and applies to offenses
committed on or after that date.

H1048-smrk-csrk-001

Summary contribution by Susan Sitze, Staff Attorney.

Legislative Services Office North Carolina General Assembly Research Division, 733-2578
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g ATTACHMENT TO
SUMMARY, H1048-CSRK-40
Senate Judiciary |
June 1, 2006

COMPARISON -- HOUSE BILL 1048 AND SENATE BILL 1048 PCS

Subject Area House Bill 1048 Senate PCS
Regulating Kegs Sections | & 2 Sections. 1 & 2
Checking Stations Sec. 3 — no written planifa | Sec.3 -
written policy (1) no req.'ment for a written

plan or policy;
(2) deletes "near a busincss
selling alcohol” on repeated

. checkpoints and provides
that repeated checkpoints in
the same location or
proximity should be avoided.
Implied Consent Procedures | Section 4 Section 4 —

(1) removes out-of-Statc
application in 20-38.1 and
gives State-wide jurisdiction
(2) Adds that Dist. Ct.

’ sentence is vacated on appeal
to Sup. Ct.

Allow Testimony/Opinion Scction 5 Section 5

(1) removes "in accordance
with training" after test
name. '

Alcohol Screening Devices Section 6 Section 6

Legistative Services Office North Carolina General Assembly Research Division. 733-2578
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Clarification of Impaired Sections 7 - 14 Sections 712
Driving Offenses
(1) removes "by the public" | (1) retains "by the public"

for regulated areas for regulated areas
(2) creates a "third" method | (2) no third method—
of proving DWI clarifies per se .08 burden
(3) removes exemption for (3) keeps exemption for
horses, bicycles, or horses and bicycles
lawnmowers (4) keeps .04 level for
(4) changes .04 level for commercial vehicles
DWI for commercial
vehicles to 0.00
Felony Death by Vchicle; Section 15 - Section 13 -
Fclony Serious Injury by (1) makes felony death by (1) makes felony death by
Vcehicle vehicle a Class D felony vehicle a Class E fclony
(2) makes telony serious (2) makes felony scrious
injury by vchicle a Class E injury by vehicle a Class F
felony felony

' (3) adds aggravated offenses

(4) adds repeat felonv death ‘

offense L
.Clarify Implicd Consent Law | Section 16 Section 14
Admissibility of Chemical Section 17 | Section 15
Analysis (1) adds language to l

provision allowing otticer to
compel blood/urine samplc

Improved Access to Medical | Section 18 Sections 16 and 17

Records (1) adds provision exempting
' information from any
applicable privilege

i Prosceutor Reporting Section 19 Section 18

1
|
i
i

!

Legislative Scrvices Office North Carolina General Assembly Research Division, 733-2578
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‘lmpaired Driving Data
Systems

Data System Report

| Section 19.1

Section 19.2

Notice Procedure and
Driving While License
Revoked

Sections 20 and 21

Sections 20 and 21

(1) re-drafts req.'ments for

cond. license where revoked
under specified sections

(2) Identifies vehicles subject
to cancellation of registration
and plate surrender

Modity Punishments

Sections 22 -- 24

Sections 22 -- 24

21 years

[llegal consumption under

Section 25 and 26

Section 25
(1) adds technical addition for
19 and 20 year olds

.Parolc ot DWI defendants | Section 27 Section 26
Prevent Switching Names Section 27
of Permit Holders

| DWI Training for Judges Section 28
L —

: Require DA signature on Section 29
| MAR filing

|

|

l Effective Date Section 28 Section 30

Legislative Services Office

North Carolina General Assembly

Rescarch Division, 733-2578
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Principal Clerk
Reading Clerk

SENATE
NOTICE OF COMMITTEE MEETING
AND
BILL SPONSOR NOTICE

The Senate Committee on Judiciary I will meet at the following time:
DAY DATE TIME ROOM

Tuesday June 13, 2006 10:00 AM 1027 LB

The following will be considered:

BILL NO. SHORT TITLE - SPONSOR

HB 1048 Governor's DWI Task Force Representative Hackney
Recommendations.

Senator Daniel G. Clodfelter, Chair



Judiciary I Committee

June 13, 2006 a.m.

Minutes

Senator Dan Clodfelter, Chair called the meeting to order at 10:02 a.m. with sixteen
members present. Pages, Amanda Eason from Benson, NC, Brittany Brinson, and
Kristen Brinson from Durham, NC, Taylor Broone, from Sutherlin, VA, and Natalie
Baker, from Tarboro NC, were introduced by Senator Clodfelter.

HB-1048 (Governor’s DWI Task Force Recommendations) New Committee
Substitute was introduced by Senator Clodfelter. Senator Andrew Brock moved for
adoption of the new Committee Substitute. All members voted yes. Motion carried.
Senator Clodfelter stated that the Committee would continue to study the bill and make
any necessary Amendments. Mr. Hal Pell, staff attorney, began explaining the bill at
Section 10, where he ended at the previous meeting. Senator David Hoyle had a
question. Mr., Pell and Al Leslie from NC DHHS answered the question. Mr., Pell
explained all Parts and Sections up to Section 21. Senator Clodfelter stated that there will
be possible Amendments made to the Sections as they are discussed. Senator’s Peter
Brunstetter, Tony Rand, Charlie Albertson, Phillip Berger, Harry Brown, Martin Nesbitt,
Richard Stevens, Vernon Malone, and Charlie Albertson, had questions about the bill.
Representative Joe Hackney, Ms. Kathy Matthews, from NC DMV, and Mr. Pell
answered the questions. Mr. Ike Avery, Private legal consultant spoke on the bill and
answered questions. Senator Clodfelter asked the members to read the bill further, and
get any Amendments ready for the afternoon meeting at 1:00 p.m.

The meeting adjourned at 10:57 a.m.
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Short Title:  Governor's DWI Task Force Recommendations. (Public)

Sponsors:

Referred to:

March 31, 2005

A BILL TO BE ENTITLED
AN ACT TO IMPLEMENT THE RECOMMENDATIONS OF THE GOVERNOR'S
TASK FORCE ON DRIVING WHILE IMPAIRED.
The General Assembly of North Carolina enacts:
PART I. REGULATING MALT BEVERAGE KEGS

SECTION 1. G.S. 18B-403 reads as rewritten:

"(a)  Amounts. — With a purchase-transportation permit, a person may purchase
and transport an amount of alcoholic beverages greater than the amount specified in
G.S. 18B-303(a). A permit authorizes the holder to transport from the place of purchase
o the destination within North Carolina indicated on the permit at one time the
following amount of alcoholic beverages:

() A maximum of 100 liters of unfortified wine;

(2) A maximum of 40 liters of either fortified wine or spirituous liquor, or
40 liters of the two eombined;-or combined:;

(3) The amount of fortified wine or spirituous liquors specified on the
purchase-transportation ~ permit  for a mixed  beverage
permttee-permittee; or

(4) Kegs of malt beverage for off-premises consumption, when purchased
by a person who is not a permittee. For the purposes of this subsection
a keg i1s defined as a portable container destgned to hold and dispense
five or more gallons of' a malt beverage.

(b)  Issuance of Permit. — A purchase-transportation permit may be issued by:

(1)  The local board chairman;

(2) A member of the local board;

(3)  The general manager or supervisor of the local beard:-erboard;
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(4)  The manager or assistant manager of an ABC store, if he is authorized
to issue permits by the local board ehairman-chairman; or

(5)  The retailer of kegs of malt beverage for off-premises consumption. A
permit issued under this subdivision_is only valid for kegs of malt
beverage sold by that retailer.

(¢)  Disqualifications. — A purchase-transportation permit shall not be issued to a
person who:

(1) Is not sufficiently identified or known to the issuer;

(2) Is known or shown to be an alcoholic or bootlegger;

(3) Has been convicted within the previous three years of an offense
involving the sale, possession, or transportation of  nontaxpaid
alcoholic beverages; or

(4)  Has been convicted within the previous three years of an offense
involving the sale of alcoholic beverages without a permit.

(d)  Form. — A purchase-transportation permit shall be issued on "a printed form
adopted by the Commission. The Commission shall adopt rules specifying the content
of the permit form.

(e)  Restrictions on Permit. — A purchase may be made only from the store named
on the permit. One copy of the permit shall be kept by the issuing person, one by the
purchaser, and one by the store from which the purchase is made. The purchaser shall
display his copy of the permit to any law-enforcement officer upon request. A pernit
for the purchase and transportation of spirituous liquor may be issued only by an
authorized agent of the local board for the jurisdiction in which the purchase will be
made. _

(f)y  Time. — A purchase-transportation permit is valid only until 9:30 P.M. on the
date of purchase, which date shall be stated on the permit.

(g)  Special Occasion Purchase-Transportation Permit. — When a person holds a
special occasion for which a permit under G.S. 18B-1001(8) or (9) is required, the
purchase-transportation permit issued to him may provide for the storage at and
transportation to and from the site of the special occasion of unfortified wine, fortified
wine, and spirituous liquor for a period of no more than 48 hours before and after the
special occasion. The purchase-transportation permit authorizes that person to transport
only the amounts of those alcoholic beverages authorized by subsection (a). The
Commission may adopt rules to govern issuance of these extended purchase-
transportation permits. :

(h)  Any_retailer that issues a purchase-transportation permit _pursuant o
subdwnslon (b)(5) of this section shall retain the |ec01dq of all permits issued for at least

onc ycal

SECTION 2. G.S. 18B-303(a) reads as rewritten:
"(a) Purchases Allowed. — Without a permit, a person may purchase at one time:

(1) Not more than 80 liters of malt beverages;—other—than—draft—malt
beverages—n-kegs:beverages, except draft malt beverages in kegs for
off-premises consumption. For purchase of a keg of malt beverages for

Page 2 ~ House Bill 1048 H1048-CSRK-40 [v.29]
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off-premises consumption, the permit required by G.S. 18B-403(a)(4)
must first be obtained;
(2)  Any amount of draft malt beverages_by a permittee in kegs:kegs for
On-premises consumption;
(3)  Not more than 50 liters of unfortified wine;
(4)  Not more than eight liters of either fortified wine or spirituous liquor,
or eight liters of the two combined."”
PART II. MODIFYING THE STATUTES ON CHECKING STATIONS AND
ROADBLOCKS
SECTION 3. G.S. 20-16.3A reads as rewritten:

"§ 20-16.3A. hnpmredrdﬁwng{—heek-sr Checking Stations and Roadblocks.
(a) A law-enforcement agency may make-impaired-driving-ehecks—ef-drivers-of
velﬂeles—eﬁ—hrghways—aﬂd—pubhe—vehwakar—afeas—i#conduct checking stations to

determine compliance with the provisions of this Chapter. If the agency_is conducting a
checking station for the purposes of determining compliance with this Chapter, it must:

(2)  DesignatesDesignate in advance the pattern both for stopping vehicles
and for requesting drivers that are stopped—te—submit—to—aleehol
sereening—tests_to produce drivers license, registration, and insurance
information. The plan-_pattern need not be in writing and may include
contingency provisions for altering either pattern 1f actual traftic
conditions are different from those anticipated, but no individual
officer may be given discretion as to which vehicle is stopped or, of
the vehicles stopped, which driver is requested to-submitto-an-aleohol
sereening—test_to produce drivers license, registration_and insurance
information.

(3)  Marks-the-area—tn—which-cheeks—are-condueted—to—advise-Advise the
public that an authorized impaired-driving-eheck-_checking station is
being-made_operated by having, at a minimum, one law_enforcement
vehicle with its blue light in operation during the conducting of the
checking station,

(b)  An officer who determines there is a reasonable suspicion that an occupant
has violated a provision of this Chapter, or any other provision of law, may detain the
driver to further investigate in accordance with law. The operator of any vehicle stopped
at a checking station established under this subsection may be requested to submit to an
alcohol screening test under G.S. 20-16.3 if during the course of the stop the officer
determines the driver had previously consumed alcohol or has an open container of
alcoholic beverage in the vehicle. The officer so requesting shall consider the results of
any alcohol screening test or the driver's refusal in determining if there is reasonable
suspicion to investigate further.

H1048-CSRK-40 [v.29] House Bill 1048 Page 3
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(c) Law enforcement agencies may conduct any type of checking station or
roadblock as long as it 1s established and operated in accordance with the provisions of
the United States Constitution and the Constitution of North Carolina.

(d)  The placement of checkpoints should be random and agencies shall avoid
placing checkpoints repeatedly in the same location or proximity. This subsection shall
not be a dcfcme to any oﬁenqe arising out of the openatlon of a checkmg station.

PART 11l. PROVIDING FOR IMPLIED-CONSENT PRETRIAL AND COURT
PROCEEDINGS '

SECTION 4. Chapter 20 of the General Statutes is amended by adding a
new Article to read:

"Article 2D.
"Implied-Consent Offense Procedures.
"8 20-38. Applicability.
The procedures _set forth in this Article shall be followed for the mvestu,atlon and
processing of an _implied-consent offense as defined in_G.S.20-16.2. The tnal
procedures shall apply to any implied-consent offense litigated in the District Court

Division.

"§ 20-38.1. Investigation.

A law_enforcement officer who is investigating an_implied-consent offense or a
vehicle crash that occurred in the officer's territorial jurisdiction is authorized to seek
evidence of the driver's impairment, and make arrests, at any place within the State.

"§ 20-38.2. Police processing duties.
Upon the arrest of a person, with or without a warrant, but not necessarily in the
order listed, a law enforcement officer:

(1)  Shall inform_the person arrested of the charges or a cause for the
arrest.

(2) May take the person arrested to any place within the State for one or
more chemical analyses at the request of any law enforcement officer
and for any evaluation by a law enforcement officer, medical
professional, or other person to determine the extent or cause of the
person's impairment.

(3) May take the person arrested to some other place within the State for
the purpose of having the person identified, to complete a crash report,
or for any other lawful purpose.

Page 4 House Bill 1048 H1048-CSRK-40 [v.29]
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(4)
(5)

May_ take photographs and fingerprints in accOrdance with
G.S. 15A-502.

Shall take the person arrested before a judicial offi cial fO| an_initial
appearance after completion of all investigatory procedures, crash
reports, chemical analyses, and other procedures movnded for in th:s
section.

"8 20-38.3. Initial appearance.

(a)  Appearance Before a Magistrate. — Except as modified in this Article, a

magistrate shall

General Statutes.

0

2)

follow the procedures set forth in Amcle 24 of Chapter 15A of the

~ A magistrate may hold an initial appearance at any place within the

county and shall, to the extent practicable, be available at locations
other than the courthouse when it will expedite the initial appearance.
In_determining whether there is probable cause to believe a person is
impaired, the magistrate may review all alcohol screening tests,
chemical analyses, receive testimony from any law enforcement
ofticer concerning impairment and the circumstances of the arrest, and
observe the person arrested.
If there is a finding of probable cause, the magistrate shall consider
whether the person is impaired to the extent that the provisions of
G.S. 15A-534.2 should be imposed.
The magistrate shall also:
a. Inform the person in_writing of the established procedure to
have others appear at the jail to observe his condition or to
administer _an_additional chemical analysis if the person is
unable to make bond; and _
Require_the person who is unable to make bond to list all
persons he wishes to contact and telephone numbers on a form
that sets forth the procedure for contacting the persons listed. A
copy of this form shall be filed with the case file.

IS

(h)  The Administrative Office of the Courts shall adopt forms to implement this

Article.

"§ 20-38.4. Facilities.

(a)  The Chief District Court Judge, the Department of Health and Human

Services, the district attorney. and the sheriff shall:

()
)
3)

Establish a written procedure for attorneys and witnesses to have
access to the chemical analysis room.

Approve the location of written notice of implied-consent rights in the
chemical analysis room in accordance with G.S. 20-16.2.

Approve a procedure for access to a person arrested for an
implied-consent offense by family and friends or a qualified person
contacted by the arrested person to obtain blood or urine when the
arrested person is held in custody and unable to obtain pretrial release

from jail.

H1048-CSRK-40 [v.29] House Bill 1048 Page 5
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(b)  Signs shall be posted explaining to the public the procedure for obtaining
access to the room where the chemical analysis of the breath is administered and to any
person arrested for an implied-consent offense. The initial signs shall be provided by the
Department of Transportation, without costs. The signs shall thereafter be maintained
by the county for all county buildings and the county courthouse. '

(¢)  Ifthe instrument for performing a chemical analysis of the breath is located in
a State or municipal building, then the head of the highway patrol for the county or the

chief of police for the city or that person's designee shall be substituted for the sheriff

when determining signs and access to the chemical analysis room. The signs shall be
maintained by the owner of the building. When a breath testing instrument is in a motor
vehicle or at a temporary location, the Department of Health and Human Services shall

alone perform the above functions listed in subdivisions (a)(1) and (a)(2) of this section,

"8 20-38.5. Motions and district court procedure. :

(a)  The defendant may move to suppress evidence or dismiss charges only prior
to trial, except the defendant may move to dismiss the charges for insufficient evidence
at the close of the State's evidence and at the close of all of the evidence without prior
notice. If, during the course of the trial, the defendant discovers facts not previously
known, a motion to suppress or dismiss may be made during the trial.

(b)  Upon a motion to suppress or dismiss the charges, other than at the close of
the State's evidence or at the close of all the evidence, the State shall be granted
reasonable time to procure witnesses or evidence and to conduct research required to
defend against the motion,

(¢)  The judge shall summarily grant the motion to suppress evidence if the State
stipulates that the evidence sought to be suppressed will not be offered in evidence in
any criminal action or proceeding against the defendant.

(d)  The judge may summarily deny the motion to suppress evidence if the
defendant failed to make the motion pretrial when all material facts were known to the

defendant.

(¢) If the motion is not determined summarily, the judge shall make the
determination after a hearing and finding of facts. Testimony at the hearing shall be
under oath.

[€h) The judge shall set forth in writing the findings of fact and conclusions of law
and preliminarily indicate whether the motion should be granted or denied. If the judge
preliminarily indicates the motion should be granted, the judge shall not enter a final
judement on_the motion until after the State has appealed to superior court or_has

indicated it does not intend to appeal.
"§ 20-38.6. Appeal to superior court.

() The State_may appeal to superior court any district court preliminary
determination granting a motion to suppress or dismiss. If there is a dispute about the
findings of fact, the superior court shall not be bound by the findings of the district court
but shall determine the matter de novo. Any further appeal shall be governed by Article
9() of Chapter 15A of the General Statutes.

(b)  The defendant may not appeal a denial of a pretrial motion to suppress or to
dismiss but may appeal upon conviction as provided by law. '

Page 6 House Bill 1048 H1048-CSRK-40 [v.29]
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(¢)  Notwithstanding the provisions of G.S. 15A-1431, for any implied-consent
offense that is first tried in _district court and that is appealed to superior court by the
defendant for a trial de novo as a result of a conviction, the sentence imposed by the
district court is vacated upon giving notice of appeal. The case shall only be remanded
back to district court with the consent of the prosecutor and the superior court. When an
appeal is withdrawn or a case is remanded back to district court, the district court shall
hold a new sentencing hearing _and shall consider any new convictions, and if the
defendant has any pending charges of offenses involving impaired driving, shall delay
sentencing in the remanded case until all cases are resolved."

PART 1V. ALLOWING THE ADMISSIBILITY OF DRUG RECOGNITION

EXPERTS, HGN TESTIMONY, AND OPINION AS TO SPEED BY AN

ACCIDENT RECONSTRUCTION EXPERT
SECTION 5. Article 7 of Chapter 8C of the General Statutes is amended by

adding a new rule of evidence to read: .

"Rule 707. Drug recognition expert and HGN testimony and opinion as to speed of
an accident reconstruction expert.

(a)  Results of Horizontal Gaze Nystagmus (HGN) Test. — The results of a
horizontal gaze nystagmus (HGN) test are admissible into evidence, and the opinion of
the analyst is admissible as to whether the results are consistent with a chemical analysis
or consistent with a person who is under the influence of a particular type or class of
impairing substances, when the HGN test is administered by a person who has
successfully completed training in HGN.

(b)  Opinion of Drug Recognition Expert (DRE). — The opinion of a DRE that a
person is under the influence of one or more impairing substances, and the opinion as to
the category of such impairing substance or substances is admissible in any court or
administrative hearing when the DRE holds a current certification as a DRE issued by
the Department of Health and Human Services.

(¢)  Opinion as to Speed of a Vehicle. — Any person who is found by a court to be
an_expert_in_accident reconstruction who has performed a reconstruction of a crash or
has reviewed the report of investigation may give an opinton as to the speed of a vehicle
even if the expert did not actually observe the vehicle moving.

Nothing contained in this Rule shall be construed to prohibit cross-examination of
any person as to their opinions and the basis for the opinions and shall not himit other
opinion testimony otherwise admissible under the rules of evidence or court decision.”
PART V. ALCOHOL SCREENING DEVICES

SECTION 6. G.S. 20-16.3 reads as rewritten:

"§ 20-16.3. Alcohol screening tests required of certain drivers; approval of test
devices and manner of use by Cemmission—for—Health—Services;
Department of Health and Human Services: use of test results or refusal.

(a)  When Alcohol Screening Test May Be Required; Not an Arrest. — A
law-enforcement officer may require the driver of a vehicle to submit to an alcohol
screening test within a relevant time after the driving if the officer has:

(1)  Reasonable grounds to believe that the driver has consumed alcohol
and has:

H1048-CSRK-40 [v.29] House Bill 1048 Page 7
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a. Committed a moving traffic violation; or
b. Been involved in an accident or collision; or
(2)  An articulable and reasonable suspicion that the driver has committed
an implied-consent offense under G.S. 20-16.2, and the driver has
been lawfully stopped for a driver's license check or otherwise
lawfully stopped or lawfully encountered by the officer in the course
of the performance of the officer's duties.
Requiring a driver to submit to an alcohol screening test in accordance with this section.
does not in itself constitute an arrest.

(b)  Approval of Screening Devices and Manner of Use. — The Commissionfor
Health-ServieesDepartment of Health and Human Services is directed to examine and
approve devices suitable for use by law-enforcement officers in making on-the-scene
tests of drivers for alcohol concentration. For each alcohol screening device or class of
devices approved, the Cemmission-_Department must adopt regulations governing the
manner of use of the device. For any alcohol screening device that tests the breath of a
driver, the Commission- Department is directed to specify in its regulations the shortest
feasible minimum waiting period that does not produce an unacceptably high number of
false positive test results.

(¢)  Tests Must Be Made with Approved Devices and in Approved Manner. — No
screening test for alcohol concentration is a valid one under this section unless the
device used is one approved by the Commission-for-Health-Serviees—_Department and
the screening test 1s conducted in accordance with the applicable regulations of the
Commisston- Department as to the manner of its use.

(d)  Use of Screening Test Results or Refusal by Officer. — The results-ef—anfact
that a_driver showed a positive or negative result on an alcohol screening test, but not
the actual alcohol concentration result, or a driver's refusal to submit may be used by a
law-enforcement officer, and is admissible in a court, or an administrative agency in
determining if there are reasonable grounds for behevingbelieving:

(1)  thatThat the driver has committed an implied-consent offense under
6-5-20-+62-G.S. 20-16.2; and

(2)  That the driver had consumed alcohol and that the driver had in his or
her_body previously consumed alcohol, but not to prove a particular
alcohol concentration. Negative erdew-results on the alcohol screening
test may be used in factually appropriate cases by the officer, a court,
or an administrative agency in determining whether a person's alleged
impairment is camed by an lmpamng substance other than alcohol.

Exeept—as . sults—of—an—alcohol
&ereeﬂme—tes{—mﬂy—net—be—aéﬂmw—ﬂﬂ—evﬂeﬂee—m—aﬁy—eeuﬁ—ef
admunistrative proceeding”

PART VL. CLARIFICATION OF IMPAIRED DRIVING OFFENSES
SECTION 7. G.S. 20-4.01 reads as rewritten:
"§ 20-4.01. Definitions.
Unless the context requires otherwise, the following definitions apply throughout
this Chapter to the defined words and phrases and their cognates:

Page 8 House Bill 1048 H1048-CSRK-40 [v.29]
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(32)

(45)

"

Public Vehicular Area. — Any area within the State of North Carolina
that meets one or more of the following requirements:

a.

b.

d.

The area is generaly—eopen—to—and—used by the public for
vehicular traffie—traffic at any time, including by way of
illustration and not limitation any drive, driveway, road,
roadway, street, alley, or parking lot upon the grounds and
premises of any of the following:

L Any public or private hospital, college, university,

school, orphanage, church, or any of the institutions,

parks or other facilities maintained and supported by the

State of North Carolina or any of its subdivisions.

Any service station, drive-in theater, supermarket, store,

restaurant, or office building, or any other business,

residential, or municipal establishment providing parking
space—for-eustomers;-patrons;—or-the-publie:_whether the
business or establishment is open or closed.

3. Any property owned by the United States and subject to
the jurisdiction of the State of North Carolina. (The
inclusion of property owned by the United States in this
definition shall not limit assimilation of North Carolina
law when applicable under the provisions of Title 18,
United States Code, section 13).

The area is a beach area used by the public for vehicular traffic.

The area 1s a 10ad eﬁe—ned—te— sed by vehlcu]al tlaff'c w1thm or

leading to a s

S}

- guests—and-members-of-the-publie—subdivision, whethel or not

the subdivision roads have been oftered for dedication to the
public.

The area is a portion of private property used fer-by vehicular
traffic and designated by the private property owner as a public
vehicular area in accordance with G.S. 20-219.4.

State. — A state, territory, or possession of the United States, District of
Columbia, Commonwealth of Puerto Rico, era-province-otf-Canada-a
province of Canada, or the Sovereign Nation of the Eastern Band of

the Cherokee Indians with tribal lands, as defined in 18 U.S.C. § 1151,

located within the boundaries of the State of North Carolina.

SECTION 8. G.S. 20-138.1(a) reads as rewritten:
"§ 20-138.1. Impaired driving.

H1048-CSRK-40 [v.29
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(a)  Offense. — A person commits the offense of impaired driving if he drives any
vehicle upon any highway, any street, or any public vehicular area within this State:

(1) While under the influence of an impairing substance; or

(2)  After having consumed sufficient alcohol that he has, at any relevant
time after the driving, an alcohol concentration of 0.08 or more. The
results of a chemical analysis shall be deemed sufficient evidence to
prove a person's alcohol concentration; or

(3)  With any amount of a Schedule | or Il controlled substance, as listed in
G.S. 90-89 or G.S. 90-90, or its metabolites in his blood or urine.

(al) A person who has submitted to a chemical analysis of a blood sample, pursuant
to G.S. 20-139.1(d), may use the result as evidence that the person did not have, at a
relevant time after driving, an alcohol concentration of 0.08 or more.

(b)  Defense Precluded. — The fact that a person charged with violating this
section is or has been legally entitled to use alcohol or a drug is not a defense to a
charge under this section._However, it shall be an affirmative defense to a charge
pursuant to subdivision (a)(3) of this section for a Schedule 11 controlled substance if the
defendant can show that the Schedule Il substance in the defendant's blood or urine was
law(ully obtained and taken in therapeutically appropriate amounts.

(bl) Defense Allowed. — Nothing_in_this section shall preclude a person from
asserting that a chemical analysis result is inadmissible pursuant to G.S. 20-139.1(b2).

(¢)  Pleading. — In any prosecution for impaired driving, the pleading is sufficient
il it states the time and place of the alleged offense in the usual form and charges that
the defendant drove a vehicle on a highway or public vehicular area while subject to an
impairing substance.

(d)  Sentencing Hearing and Punishment. — Impaired driving as defined in this
section is a misdemeanor. Upon conviction of a defendant of impaired driving, the
presiding judge must—shall hold a sentencing hearing and impose punishment in
accordance with G.S. 20-179.

(¢)  Exception. — Notwithstanding the definition of "vehicle" pursuant to
G.S. 20-4.01(49), for purposes of this section the word "vehicle" does not include a
horse-bieyele-or-lawnmewer: _or bicycle.

SECTION 9. G.S. 20-138.2 reads as rewritten:

"(a) Offense. — A person commits the offense of impaired driving in a commercial
motor vehicle if he drives a commercial motor vehicle upon any highway, any street, or
any public vehicular area within the State:

(1) While under the influence of an impairing substance; or

(2)  After having consumed sufficient alcohol that he has, at any relevant
time after the driving, an alcohol concentration of (.04 or more. The
results of a chemical analysis shall be deemed sufficient evidence to
prove a person's alcohol concentration; or

(3)  With any amount of a Schedule [ or II controlled substance, as listed in
G.S.90-89 or G.S. 90-90, or its metabolites in his blood or urine.

Page 10 House Bill 1048 H1048-CSRK-40 [v.29]
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(al) A person who has submitted to a chemical analysis of a blood sample, pursuant
to G.S. 20-139.1(d), may use the result as evidence that the person did not have, at a
relevant time after driving, an alcohol concentration of 0.04 or more.

(a2) In order to prove the gross vehicle weight rating of a vehicle as defined in
G.S. 20-4.01(12b), the opinion of a person who observed the vehicle as to the weight,
testimony of the gross vehicle weight rating affixed to the vehicle, the registered or
declared weight shown on the Division's records pursuant to G.S. 20-26(b1). the gross
vehicle weight rating as determined from the vehicle identification number, the listed
oross weight publications from the manufacturer of the vehicle, or any other description
or evidence shall be admissible.

(b)  Defense Precluded. — The fact that a person charged with violating this
section is or has been legally entitled to use alcohol or a drug is not a defense to a
charge under this section._However, it shall be an affirmative defense to a charge
pursuant to subdivision (a)(3) of this section for a Schedule 11 controlled substance if the
defendant can show that the Schedule 11 substance in the defendant's blood or urine was
lawfully obtained and taken in therapeutically appropriate amounts.

(b1) Defense Allowed. - Nothing in this section shall preclude a person from
asserting that a chemical analysis result is inadmissible pursuant to G.S. 20-139.1(b2).

"

SECTION 10. G.S. 20-138.3 reads as rewritten:
"§ 20-138.3. Driving by person less than 21 years old after consuming alcohol or
drugs.
(a)  Oftense. — It is unlawful for a person less than 21 years old to drive a motor
vehicle on a highway or public vehicular area while consuming alcohol or at any time

‘while he has remaining in his body any alcohol or controlled substance previously

consumed, but a person less than 21 years old does not violate this section if he drives
with a controlled substance in his body which was lawfully obtained and taken in
therapeutically appropriate amounts.

(b)  Subject to Implied-Consent Law. — An offense under this section is an
alcohol-related offense subject to the implied-consent provisions of G.S. 20-16.2. The
provisions of G.S. 20-139.1 shall apply to an offense committed under this section.

(b1) Odor Insufficient. — The odor of an alcoholic beverage on the breath of the
driver is insufficient evidence by itself to prove beyond a reasonable doubt that alcohol
was remaining in the driver's body in violation of this section unless the driver was
offered an alcohol screening test or chemical analysis and refused to provide all
required samples of breath or blood for analysis.

(b2)  Alcohol Screening Test. — Notwithstanding any other provision of law, an
alcohol screening test may be administered to a driver suspected of violation of
subsection (a) of this section, and the results of an alcohol screening test or the driver's
refusal to submit may be used by a law enforcement officer, a court, or an
administrative agency in determining if alcohol was present in the driver's body. No
alcohol screening tests are valid under this section unless the device used is one
approved by the Conwmission—for-Health-Serviees;—Department of Health and Human

H1048-CSRK-40 [v.29] Housc Bill 1048 Page 11
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Services, and the screening test is conducted in accordance with the applicable
regulations of the Gemmissien-Department as to its manner and use.

(c)  Punishment; Effect When Impaired Driving Offense Also Charged. — The
offense in this section ts—a—Class—2—misdemeaner—shall be punished pursuant to
G.S. 20-179. It is not, in any circumstances, a lesser included offense of impaired
driving under G.S. 20-138.1, but if a person is convicted under this section and of an
offense involving impaired driving arising out of the same transaction, the aggregate
punishment imposed by the court may not exceed the maximum applicable to the
offense involving impaired driving, and any minimum punishment applicable shall be
imposed.

(cl) Notwithstanding any other provision of law, if a person either pleads or is
found guilty of a violation of this section, a court may, with the defendant's consent (i)

withhold entry of judgment and defer further proceedings, and (ii) place the defendant

on probation for a minimum of one year upon such reasonable terms and conditions as it

may require. Action may only be taken under this subsection if all of the following

conditions are met:

(1)  The defendant has no pending charges under Chapters 18B, 20, 14, or
90 of the General Statutes.

(2)  The defendant has no prior convictions for a violation of this section or
of Chapter 18B of the General Statues.

(3) The defendant has no prior _convictions for an offense involving
impaired driving under any federal or other States' statutes relating to
the substances or paraphenelia listed in_ Articles 5, SA, or 5B of
Chapter 90 of the General Statues.

(¢2) Notwithstanding any other provision of law, a court shall Impose, at_a
minimum, all of the terms and conditions listed in this subsection for any defendant
placed on probation pursuant to subsection (cl) of this section. The defendant shall:

(1) Obtain a substance abuse assessment within 30 days and comply with
education or treatment requirements recommended by the assessment.

(2) Not operate a motor vehicle for at least 90 days.

(3) Perform 50 hours of community service and pay the community
service fee.

(4) Submit at reasonable times to warrantless searches by a probation
officer of his or her person, vehicle, and premises including drug and
alcohol screening_and testing and pay the costs of such screening and
tests.

(5) Not possess or consume any alcoholic beverage or controlled
substance unless the controlled substance is lawfully prescribed to the
person.

(6)  Paycourt costs and all fees.

(7) Not violate any law of this or any other state or_the federal

government.
(8)  Remain gainfully employed or in school as a full-time student as

determined by the probation officer.

Page 12 ‘ House Bill 1048 H1048-CSRK-40 [v.29]
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(9)  Not violate any other reasonable condition of probation."
Upon violation of any term or condition of probation ordered pursuant to subsection
(c1), or of this subsection, the court may enter an adjudication of guilt and proceed as
otherwise provided. :

(c3) Upon fulfillment of the terms and conditions of probation 0|deled under
subsections (cl) or (c2) of this section, the court shall discharge the defendant and
dismiss the proceedings against him if all of the following conditions are met:

(1)  The defendant does not have any pending charges for violating any
law of this State.
(2)  The defendant has not violated any laws of this State, including
infractions.
(3) The defendant has not been convicted of violating any federal or other
States' statutes that are substantially similar to provisions in Chapters
18B., 20, 14, or 90 of the General Statutes.
Discharge and dismissal under this section shall be without court ad|ud|catlon of guilt
and shall not be deemed a conviction for purposes of this section or for purposes of
disqualifications or disabilities imposed by law upon conviction of a crime including the
additional penalties imposed for second or subsequent convictions.

(d)  Limited Driving Privilege. — A person who is convicted of violating
subsection (a) of this section and whose drivers license is revoked solely based on that
conviction may apply for a limited driving privilege as provided in G.S. 20 179.3. This
subsection shall apply only if the person meets both of the following requirements:

(1) Is 18, 19, or 20 years old on the date of the offense.

“(2)  Has not previously been convicted of a violation of this section.

The judge may issue the limited driving privilege only if the person meets the eligibility
requirements of G.S.20 179.3, other than the requirement in G.S.20 179.3(b)(1)c.
G.S. 20 179.3(¢e) shall not apply. All other terms, conditions, and restrictions provided
for in G.S. 20 179.3 shall apply. G.S. 20 179.3, rather than this subsection, governs the
issuance of a limited driving privilege to a person who is convicted of violating
subsection (a) of this section and of driving while impaired as a result of the same
transaction.”

SECTION 11. G.S. 20-138.5(a) reads as rewritten:

"(a) A person commits the offense of habitual impaired driving if he drives while
impaired as defined in G.S. 20-138.1 and has been convicted of three or more offenses
involving impaired driving as defined in G.S. 20-4.01(24a) within seven-10 years of the
date of this offense."”

SECTION 12. G.S. 20-138.5(c) reads as rewritten:

"(c) An offense under this section is an implied consent offense subject to the
provisions of G.S. 20-16.2._The provisions of G.S. 20-139.1 shall apply to an offense
committed under this section."

PART VII. FELONY DEATH BY VEHICLE AND INJURY BY VEHICLE
SECTION 13. G.S. 20-141.4 reads as rewritten:

"§ 20-141.4. Felony and misdemeanor death by vehiele:vehicle; felony serious
injury by vehicle; aggravated offenses; repeat felony death by vehicle.

H1048-CSRK-40 [v.29] House Bill 1048 Page 13
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(a)  Repealed by Session Laws 1983, c. 435, s. 27.

(al) Felony Dealh by Veh]cle — A person commits the offense of felony death by
vehicle if he-uni 5
offense-oFmpair
HmMHelm—h«thﬁ%eﬂmat%eau%e—eﬁhe—dm

(1)  the person unintentionally causes the death of another person,
(2)  the person was engaged in the offense of impaired driving under
G.S. 20-138.1 or G.S. 20-138.2, and
(3) the commission of the offense in subdivision (al)(2) is the proximate
cause of the death.

(a2) Misdemeanor Death by Vehicle. — A person commits the offense of

mlsdemeanon death by vehlcle if he—uﬂﬂﬁeﬂﬂenaﬂ—yueaﬁ%eﬁ—me—dea{h—eﬁmw&heﬂ)%en

(1)  the person unitentionally causes the death of another person,

(2) the person was engaged in the violation of any State law or local
ordinance applying to the operation or use of a vehicle or to the
regulation of traffic, other than impaired driving under G.S. 20-138.1,
and

(3)  the commission of the oftense in subdivision (a2)(2) is the proximate
cause of the death.

(a3) Felony Serious Injury by Vehicle. — A person commits the offense of felony
serious injury by vehicle if

(1)  the person unintentionally causes serious injury to another person,
(2)  the person was engaged in the offense of impaired driving under
G.S.20-138.1 or G.S. 20-138.2, and
(3) the commission of the offense in subdivision (a3)(2) is the proximate
“cause of the serious injury.
(a4) Aggravated Felony Serious Injury by Vehicle. — A person commits the
offense of aggravated felony serious injury by vehicle if

(1)  the person unintentionally causes serious injury to another person,

(2) the person was engaged in the offense of impaired driving under
G.S.20-138.1 or G.S. 20-138.2,

(3) the commission of the offense in subdivision (a4)(2) is the proximate
cause of the serious injury, and

(4) the person has a previous conviction involving impaired driving, as
defined in G.S. 20-4.01(24a), within seven years of the date of the
offense.

(a5) Aggravated Felony Death by Vehicle. — A person commits the offense of
ageravated felony death by vehicle if
(1)  the person unintentionally causes the death of another person,

Pagc 14 House Bill 1048 H1048-CSRK-40 [v.29]
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(2)  the person was engaged in the offense of impaired driving under
(LS. 20-138.1 or G.S. 20-138.2,
(3) the commission of the offense in subdivision (a5)(2) is the proximate
cause of the death, and
(4) the person has a previous conviction involving impaired driving, as
defined in G.S. 20-4.01(24a), within seven years of the date of the
offense.

(a0) Repeat Felony Death by Vehicle Offender. — A person who commits an
offense under subsection (al) or subsection (a), and who has a previous conviction
under subsection (al) or subsection (a$), shall be subject to the same sentence as if the
person had been convicted of second degree murder.

(b)  Pumishments. - Unless the conduct is covered under some other provision of
law providing greater punishment, the following classifications apply to the otffenses set
forth m this section:

Aggravated felony death by vehicle is a Class D felony.

Felony death by vehicle i1s a Class E felony.

Ageravated felony serious injury by vehicle is a Class E felony.

Felony serious injury by vehicle is a Class F felony.

Mlsdemednon death by vehicle is a Class 1 mlsdemeanm Fe%eﬁy—dea{h

i
%@@@@E

(c) No Double Plosecullons — No person who has been placed in jeopardy upon
a charge of death by vehicle may be prosecuted for the offense of manslaughter arising
out of the same death; and no person who has been placed in jeopardy upon a charge of
manslaughter may be prosecuted for death by vehicle arising out of the same death."
PART VIII. CLARIFYING AND SIMPLIFYING THE IMPLIED CONSENT
LAW

SECTION 14. G.S. 20-16.2 reads as rewritten:
"§ 20-16.2. Implied consent to chemical analysis; mandatory revocation of license
in event of refusal; right of driver to request analysis.

(a)  Basis for Charging Officer to Require Chemical Analysis; Notification of
Rights. — Any person who drives a vehicle on a highway or public vehicular area
thereby gives consent to a chemical analysis if charged with an implied-consent offense.
Fhe-charging-officershal-designate-the-type-of-chemieal-analysisto-be-administered;
and—t—may-be—administered—when-the—officer-Any law enforcement officer who has
reasonable grounds to believe that the person charged has committed the
implied-consent e#emeo“ense may obtam a chemlcal analysis of the person.

Exceptas—prow 5 hs Before any type of
chemical analysis is administered the person charged shall be taken before a chemical
analyst authorized to administer a test of a person's breath or a law enforcement officer
who is authorized to administer chemical analysis of the breath, who shall inform the
person orally and also give the person a notice in writing that:

(1)  Fheperson-has—arightto-refuseto-be-tested-You have been charged
with an implied-consent offense. Under the implied-consent law, you
can refuse any test, but your drivers license will be revoked for one

H1048-CSRK-40 [v.29] » House Bill 1048 Page 15
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year and could be revoked for a longer period of time under certain
circumstances, and an officer can compel vou to be tested under other
laws.

2 Refusal-to-take-anyrequired-test-ortests—wit-resultin-animmediate
F ~ati N son's-drivi .. st ‘

(3)  The test results, or the fact of the—persen'syour refusal, will be
admissible in evidence at trial-on-the-offense-charged:trial.
(4)  Fhepersons-Your driving privilege will be revoked immediately for at
- least 30 days-:_if you refuse any test or the test result is 0.08 or more,
0-04-0.04 or more if you were driving a commercial vehicle, or 0.01 or
more if you are under the age of 21.

b Ty .y cial hiel L the tes

charging-officer-After you are released, you may seek your own test in

addition to this test.
(6) H%e—peﬁeﬂ—ha»—the—ﬁgh%—t&\(ou may call an attorney for advice and
select a witness to view for—him—er—her—the testing proeedures;

procedures remaining after the witness arrives, but the testing may not
be delayed for these purposes longer than 30 minutes from the time
when-the-person-is-notified-ef-his-or-her-of these rights._You must take
the test at the end of 30 minutes even if you have not contacted an

attorney or your witness has not arrived.

(al) Meaning of Terms. — Under this section, an "implied-consent offense" 1s an
oftense involving impaired driving or an alcohol-related offense made subject to the
procedures of this section. A person 1s "charged" with an offense if the person is
arrested for it or if criminal process for the offense has been issued. A"charging-otficer”

w—a-law-enforcement—officer—who—arrests—the person—charged—lodges—the—charge;—or
assists-the-othicer-who-arrested-the-person-er-lodged-the-charge-by-assuming-eustody-of
%}Wt&MWM%%*&MW

the-persen-to-a-udie

(b)  Unconscious Person May Be Tested. — If a el+a+gmg—law enforcement officer
has rcasonable grounds to believe that a person has committed an implied-consent
offense, and the person is unconscious or otherwise in a condition that makes the person
incapable of refusal, the eharging-law enforcement officer may direct the taking of a

Page 16 House Bill 1048 H1048-CSRK-40 [v.29]
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blood sample by—a—person—qualified—under—G-8-20-139-—or may direct the

administration of any other chemical analysis that may be effectively performed. In this
instance the notification of rights set out in subsection (a) and the request required by
subsection (c) are not necessary.

(¢)  Request to Submit to Chemical Analysis. — The-charging-A _law enforcement
officer—officer or chemical analyst m—%he—pwseﬂee—e#me—ehemﬁlr—&naw&t—whe—haa
notified—theperson-of-his-or st-shall designate the
type of test or tests to be given and elther maUequest the person charged to submit to
the type of chemical analysis designated. If the person charged willfully refuses to
submit to that chemical analysis, none may be given under the provisions of this section,
but the refusal does not preclude testing under other applicable procedures of law.

(cl) Procedure for Reporting Results and Refusal to Division. — Whenever a
person refuses to submit to a chemical analysis—analysis, a_person _has an alcohol
concentration of (.16 or more, or a person's drivers license has an alcohol concentration
restriction and the results of the chemical analysis establish a violation of the restriction,
the charging ofticer and the chemical analyst must-shall without unnecessary delay go
before an official authorized to administer oaths and execute an affidavit(s) stating that:

(1) The person was charged with an implied-consent offense or had an
alcohol concentration restriction on the drivers license;

(2)  Fhe—charging—officer—A law enforcement officer had reasonable
grounds to believe that the person had committed an implied-consent
offense or violated the alcohol concentration restriction on the drivers
license;

(3)  Whether the implied-consent offense charged involved death or critical
injury to another person, if the person willfully refused to submit to
chemical analysis; -

(4)  The person was notified of the rights in subsection (a); and

(5)  The results of any tests given or that the person willfully refused to
submit to a chemical analysis—upon—the—request—ot—the—charging
etficer-analysis.

If the person's drivers license has an alcohol concentration restriction, pursuant to
G.S. 20-19(¢3), and an officer has reasonable grounds to believe the person has violated
a provision of that restriction other than violation of the alcohol concentration level, the
eharging-officer and chemical analyst shall complete the applicable sections of the
affidavit.and indicate the restriction which was violated. The eharging-officer must-shall
immediately mail the affidavit(s) to the Division. If the eharging—officer is also the
chemical analyst who has notified the perSon of the rights under subsection (a), the
charsing-officer may perform alone the duties of this subsection.

(d)  Consequences of Refusal; Right to Hearing before Division; Issues. — Upon
receipt of a properly executed affidavit required by subsection (cl), the Division must

shall expeditiously notify the person charged that the person's license to drive is revoked

for 12 months, effective on the tenth calendar day after the mailing of the revocation
order unless, before the effective date of the order, the person requests in writing a
hearing before the Division. Except for the time referred to in G.S.20-16.5, if the
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person shows to the satisfaction of the Division that his or her license was surrendered
to the court, and remained in the court's possession, then the Division shall credit the
amount of time for which the license was in the possession of the court against the
I2-month revocation period required by this subsection. If the person properly requests
a hearing, the person retains his or her license, unless it is revoked under some other
provision of law, until the hearing is held, the person withdraws the request, or the
person fails to appear at a scheduled hearing. The hearing officer may subpoena any
witnesses or documents that the hearing officer deems necessary. The person may
request the hearing officer to subpoena the charging officer, the chemical analyst, or
both to appear at the hearing it the person makes the request in writing at least three
days before the hearing. The person may subpoena any other witness whom the person
deems necessary, and the provisions of G.S. [A-1, Rule 45, apply to the issuance and
service of all subpoenas issued under the authority of this section. The hearing officer is
authorized to administer oaths to witnesses appearing at the hearing. The hearing nust
shall be conducted in the county where the charge was brought, and Hﬂzht—bha” be
limited to consideration of whether:

(1) The person was charged with an implied-consent offense or the driver
had an alcohol concentration restriction on the drivers license pursuant
to G.S. 20-19;

(2)  TFhe-charging—A law enforcement officer had reasonable grounds to
believe that the person had committed an implied-consent offense or
violated the alcohol concentration restriction on the drivers license;

(3)  The implied-consent offense charged involved death or critical injury
to another person, if this allegation is in the affidavit;

(4)  The person was notified of the person's rights as required by
subsection (a); and

(5)  The person willfully refused to submit to a chemical analysisupon-the
request-of the-charging-officer-analysis.

If the Division finds that the conditions specified in this subsection are met, it must-shall
order the revocation sustained. If the Division finds that any of the conditions (1), (2),
(4), or (5) is not met, it srust-shall rescind the revocation. If it finds that condition (3) is
alleged in the affidavit but is not met, it arast-shall order the revocation sustained if that
is the only condition that is not met; in this instance subsection (d1) does not apply to
that revocation. If the revocation is sustained, the person must-shall surrender his or her
license immediately upon notification by the Division.

(d1) Consequences of Refusal in Case Involving Death or Critical ln|ury — If the
refusal occurred in a case involving death or critical injury to another person, no limited
driving privilege may be issued. The 12-month revocation begins only after all other
periods of revocation have terminated unless the person's license is revoked under
G.S. 20-28. 20-28.1, 20-19(d), or 20-19(e). If the revocation is based on those sections,
the revocation under this subsection begins at the time and in the manner specified in
subsection (d) for revocations under this section. However, the person's eligibility for a
hearing to determine if the revocation under those sections should be rescinded is
postponed for one year from the date on which the person would otherwise have been
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cligible for sueh-a-the hearing. If the person's driver's license is again revoked while the
12-month revocation under this subsection is in effect, that revocation, whether imposed
by a court or by the Division, may only take effect after the period of revocation under
this subsection has terminated.

(¢)  Right to Hearing in Superior Court. — If the revocation for a willful refusal is
sustained after the hearing, the person whose license has been revoked has the right to
lllb a petltl()n in thu \upel’lOI court for a hearing de—neve—upon—the-issues—tHsted—in
‘-aﬁé—uﬂdeF—the—sﬂme-eene}mem—as—pWieH

ﬁﬂ%&%ﬂ%ﬁ%@%@%—%ﬁ%&h&%ﬂfgﬁ%ﬂﬂd&m the record. The

superior_court review_shall be limited to whether there is sufficient evidence in the
record to support the Commissioner's findings of fact and whether the conclusions of
law are supported by the findings of fact and whether the Commissioner committed an
error of law 1n revoking the license.

(el Limited Driving Privilege after Six Months in Certain Instances. — A person
whose driver's license has been revoked under this section may apply for and a judge
authorized to do so by this subsection may issue a limited driving privilege if:

(1) At the time of the refusal the person held either a valid drivers license
or a license that had been expired for less than one year;

(2) At the time of the refusal, the person had not within the preceding
seven years been convicted of an offense involving impaired driving;

(3) At the time of the refusal, the person had not in the preceding seven
years willfully refused to submit to a chemical analysis under this
sectien; "

(4)  The implied consent offense charged did not involve death or critical
injury to another person;

(5)  The underlying charge for which the defendant was requested to
submit to a chemical analysis has been finally disposed of:

a. Other than by conviction; or

b. By a conviction of impaired driving under G.S. 20 138.1, at a
punishment level authorizing issuance of a limited driving
privilege under G.S.20 179.3(b), and the defendant has
complied with at least one of the mandatory conditions of
probation listed for the punishment level under which the
defendant was sentenced:

(6)  Subsequent to the refusal the person has had no unresolved pending
charges for or additional convictions of an offense involving impaired
driving;

(7)  The person's license has been revoked for at least six months for the
refusal; and

(8)  The person has obtained a substance abuse assessment from a mental
health facility and successfully completed any recommended training
or treatment program.

H1048-CSRK-40 [v.29] House Bill 1048 Page 19
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Except as modified in this subsection, the provisions of G.S.20 179.3 relating to the
procedure for application and conduct of the hearing and the restrictions required or
authorized to be included in the limited driving privilege apply to applications under
this subsection. If the case was finally disposed of in the district court, the hearing shall
be conducted mn the district court district as defined in G.S. 7A 133 in which the refusal
occurred by a district court judge. If the case was finally disposed of in the superior
court, the hearing shall be conducted in the superior court district or set of districts as
defined m G.S. 7A 41.1 in which the refusal occurred by a superior court judge. A
limited driving privilege issued under this section authorizes a person to drive if the
person's license is revoked solely under this section or solely under this section and
G.S. 20 17(2). If the person's license is revoked for any other reason, the limited driving
privilege is invalid.

()  Notice to Other States as to Nonresidents. — When it has been finally
determined under the procedures of this section that a nonresident's privilege to drive a
motor vehicle in this State has been revoked, the Division must-ghall give information in
writing of the action taken to the motor vehicle administrator of the state of the person's
residence and of any state in which the person has a license.

(g)  Repealed by Session Laws 1973, c. 914.

(h)  Repealed by Session Laws 1979, c. 423, s. 2.

(1) Right to Chemical Analysis before Arrest or Charge. — A person stopped or
questioned by a law enforcement officer who is investigating whether the person may
have committed an 1mplied consent offense may request the administration of a
chemical analysis before any arrest or other charge i1s made for the offense. Upon this
request, the officer shall afford the person the opportunity to have a chemical analysis of
his or her breath, if available, in accordance with the procedures required by G.S. 20
[39.1(b). The request constitutes the person's consent to be transported by the law
enforcement officer to the place where the chemical analysis is to be administered.
Before the chemical analysis is made, the person shall confirm the request in writing
and shall be notified:

(1) That the test results will be admissible in evidence and may be used
against the-persenyou in any implied consent offense that may arise;
(2) qlha{—fhe13e+seﬁ+4+eei%e—wﬂkbe+eveke¢fefﬂ{—lea%{%0—day~+ﬁ
The-testreveals-an-alcohol-concentration-of-0:08-ormerer-or
l% The-person-was-drivinga-commercial-motor-vehicle-and-the-test
results-reveal-an-alcohol-concentration-of 0-04-er-mere-or
Your driving privilege will be revoked immediately for at least 30 days
if the test result is 0.08 or more, 0.04 or more if you were driving a
commercial vehicle, or 0.01 or more if you are under the age of 21.
(3)  That if the—person—failsyou fail to comply fully with the test
procedures, the officer may charge the-persenyou with any oftense for

which the officer has probable cause, and if the—persen—isyou are
charged with an implied consent offense, the-persen'syour refusal to
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submit to the testing required as a result of that charge would result in
revocation of the-persen’s—driver'sticense-your driving privilege. The
results of the chemical analysis are admissible in evidence in any
proceeding in which they are relevant.”
PART I1X. ADMISSIBILITY OF CHEMICAL ANALYSES
SECTION 15. G.S. 20-139.1 reads as rewritten:
"§ 20-139.1. Procedures governing chemical analyses; admissibility; evidentiary
provisions; controlled-drinking programs.

()  Chemical Analysis Admissible. — In any implied-consent offense under
G.S. 20-16.2, a person's alcohol concentration or the presence of any other impairing
substance in the person's body as shown by a chemical analysis 1s admissible in
evidence. This section does not limit the introduction of other competent evidence as to
a person's alcohol concentration or results of other tests showing the presence of an
impairing substance, including other chemical tests.

(b)  Approval of Valid Test Methods; Licensing Chemical Analysts. — A—The
results of a chemical anabysis—to-be—valids—shal-be-analysis shall be deemed sufficient
evidence to prove a person's alcohol concentration. A chemical analysis of the breath
administered pursuant_to the implied-consent law is admissible in any court or
administrative hearing or proceeding if it meets both of the following requirements:

(1)  Itis performed in accordance with the previsions—ef-this-section—the
chemieal-analysis-shall-be-performed-acecording-to-metheds—approved
by—the Commissionfor-Health-Services-by-an-individual-pessessing

rules of the Department of Health and Human Services.
(2)  The person performing the analysis had, at the time of the analysis, a
current permit issued by the Department of Health and Human
Services authorizing the person to perform a test of the breath using
the type of instrument employed. for-that-type-of-chemical-analysis:
For purposes of establishing comphance with subdivision (b)(1) of this section, the
court or administrative agency shall take notice of the rules of the Department of Health
and Human Services. For purposes of establishing compliance with subdivision (b)(2)
of this section, the court or admimstrative agency shall take judicial notice of the list of
permits issued to the person performing the analysis, the type of instrument on which
the person_is_authorized to perform tests of the breath, and the date the permit was -

issued. The Commnssion-—for—Health-Services—mayadept-rules—approving satisfactory
methods-or-techniques—for-performing-chemical-analyses;-and-the-Department of Health

and Human Services may ascertain the qualifications and competence of individuals to
conduct particular chemical anabyses—analyses and the methods for conducting chemical
analyses. The Department may issue permits to conduct chemical analyses to
individuals it finds qualified subject to periodic renewal, termination, and revocation of
the permit in the Department's discretion.

(b1)  When Ofticer May Perform Chemical Analysis. — Exeept-as-provided-n-this
al.l.is‘-,t.iﬂéx ef#‘leel: -
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&mﬁweﬁ{hemm%beﬁeffemed—byaﬂﬁm%eﬁfmpbwéﬁgmgﬁﬁﬁe&

Any person possessing a_current permit_authorizing the person to perform chemical
analysis may perform a chemical analysis.

(b2) Breath Analysis Results Inadmissible—H—Preventive Maintenanee—Neot
Performed—Maintenance. — The Department of Health and Human_ Services shall
perform preventive maintenance on_breath-testing instruments _used for chemical
analysis. A court or administrative agency shall take judicial notice of the preventive
maintenance records of the Department. Notwithstanding the provisions of subsection
(b), the results of a chemical analysis of a person's breath performed in accordance with
this section are not admissible in evidence if:

(1)  The defendant objects to the introduction into evidence of the results
of the chemical analysis of the defendant's breath; and

(2)  The defendant demonstrates that, with respect to the instrument used to
analyze the defendant's breath, preventive maintenance procedures
required by the regulations of the Commission—for—Health-Services
Department of Health and Human Services had not been performed
within the time limits prescribed by those regulations.

(b3)  Sequential Breath Tests Required. —By—la;wary%—%——the—regu%aﬂem—eaf
the—Commission—for—Health-Serviees—The methods governing the administration of
chemical analyses of the breath shall require the testing of at least duplicate sequential
breath samples. The results of the chemical analysis of all breath samples are admissible
if the test results from any two consecutively collected breath samples do not differ
from each other by an alcohol concentration greater than ().02. Only the lower of the
two test results of the consecutively administered tests can be used to prove a particular

alcohol concentlatlon iheee—regu—l-aﬂem—nm{—pmwd&

@ Fhat tho tet sescs may-onty.be-sod on's nasticul

e
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A person's refusal to give the sequential breath samples necessary to constitute a valid
chemical analysis 1s a refusal under G.S. 20-16.2(c).

A person's refusal to give the second or subsequent breath sample qhall make the
result of the first breath sample, or the result of the sample providing the lowest alcohol
concentration if more than one breath sample is provided, admissible in any judicial or
administrative hearing for any relevant purpose, including the establishment that a
person had a particular alcohol concentration for conviction of an offense involving
impaired driving.
%}mkemmm#—weee&hn@ﬁﬂypaﬁy—maym&edﬁee—wﬁhemmm

sHuawater St
66‘—&{4“("11(31' and a‘he' I-ee.ei-d{-‘ GSHeel'Hng the eheek e# ampell|e!‘ qnd e# < ”;Hnlatel: ‘;teek
solion—and

nmnﬂenmeeﬂeemd*—aﬁd—eﬂwewds—#%me—mﬂwwp%wm*g—ﬂw
matntenanee-and-operation-of-breath-testing—instruments—Iin-a—eriminal-easehowever
this-subsection-does-notauthorize-the-State-to-introducerecords-to-prove-the-resultsofa
chemical-analysis-ofthe-defendant-or-ofany-validation-test-of-the—instrumentthats
conducted-during-thatchemreal-analysis:

(b5)  Subsequent Tests Allowed. — A person may be requested, pursuant to
G.S. 20-16.2, to submit to a chemical analysis of the person's blood or other bodily fluid
or substance in addition to or in lieu of a chemical analysis of the breath, in the
discretion of the-charging-a law enforcement officer. If a subsequent chemical analysis
is requested pursuant to this subsection, the person shall again be advised of the implied
consent rights in accordance with G.S. 20-16.2(a). A person's willful refusal to submit
to a chemical analysis of the blood or other bodily fluid or substance is a willful refusal
under G.S. 20-16.2.

(b6) The Department of Health and Human Services shall post on a Web page and
file with the clerk of superior court in each county a list of all persons who have a
permit authorizing them to perform chemical analyses, the type of analyses that they can
perform, the instruments that each person is authorized to operate, and the effective
dates of the permits, and records of preventive maintenance. A court shall take judicial
notice of whether, at the time of the chemical analysis, the chemical analyst possessed a
permit authorizing the chemical analyst to perform the chemical analysis administered
and_whether _preventive _maintenance _had been performed on the breath-testing
instrument in accordance with the Department's rules.

()  Withdrawal-ef-Blood and Urine for Chemical Analysis. ~ Notwithstanding
any other provision of law, When-when a blood or urine test is specified as the type of
chemical analysis by the—charging—a law enforcement officer, enly—a physician,
registered nurse, emergency medical technician, or other qualified person may-shall
withdraw the blood sample—sample and obtain the urine sample, and no further
authorization or approval is required. If the person withdrawing the blood or _collecting

the urine requests written confirmation of the eharging-law enforcement officer's request

for the withdrawal of bleed—blood or collecting the urine, the officer shall furnish it
before blood is withdrawn—withdrawn or urine collected. When blood is withdrawn or
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urine_collected pursuant to a eharging-law enforcement officer's request, neither the

person withdrawing the blood nor any hospital, laboratory, or other institution, person,
firm, or corporation employing that person, or contracting for the service of
withdrawing blood, may be held criminally or civilly liable by reason of withdrawing
that blood, except that there i1s no immunity from liability for negligent acts or
ONIssions.

Hie-chentteatanabstwho-analyzes-the-blood-shall complete-an-atfidavit-stating-the
ew%%ﬂﬂ%am%m%mﬂa%eﬂy—ﬁﬁ%paﬁme%e%e&%&m%mn

(cl) Adnussibility. The results of a chemical analysis of blood or urine by the
North Carolina State Bureau of Investigation Laboratory, the Charlotte, North Carolina,
Police Department Laboratory, or any other laboratory approved for chemical analysis
by the Department of Health and Human Services, are admissible as evidence in all
administrative hearings, and in_any court, without further authentication. The results
shall be certified by the person who performed the analysis, and reported on a form
approved by the Attorney General. However, if the defendant notifies the State, at least
five days before trial in the superior court division or an adjudicatory hearing in juvenile
court, that the defendant objects to the introduction of the report into evidence, the
admissibility of the report shall be determined and governed by the appropniate rules of
evidence.

The report_containing the results of any blood or urine test may be transmitted
clectronically _or_via facsimile. A copy of the affidavit sent electronically or via
facsimile shall be admissible in _any court or administrative hearing without further
authentication. A copy of the report shall be sent to the charging officer, the clerk of
superior court in the county in which the criminal charges are pending, the Division of
Motor Vehicles, and the Department of Health and Human Services.

Nothing in this subsection precludes the right of any party to call any witness or to
introduce any evidence supporting or contradicting the evidence contained in the report.

(c2) A chemical analysis of blood or urine, to be admissible under this section,
shall be performed in accordance with rules or procedures adopted by the State Bureau
of Investigation, or by another laboratory certified by the American Society of Crime
Laboratory Directors (ASCLD), for the submission, identification, analysis, and storage
of forensic analyses.

(c3) Procedure for Establishing Chain of Custody Without Calling Unnecessary
Witnesses. -~ ,

(1)  For the purpose of establishing the chain of physical custody or control
of blood or urine tested or analyzed to determine whether it contains
alcohol, a controlled substance or its metabolite, or any impairing
substance, a statement signed by each successive person in the chain of
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custody that the person delivered it to the other person indicated on or
about the date stated is prima facie_evidence that the person had
custody and made the delivery as stated, without the necessity of a
personal appearance in court by the person signing the statement,

(2)  The statement shall contain a sufficient description of the material or
its container so as to distinguish it as the particular item in question
and shall state that the material was delivered in essentially the same
condition as received. The statement may be placed on_the same
document as the report provided for in subsection (c1) of this section.

(3)  The provisions of this subsection may be utilized in any administrative
hearing and by the State in district court, but can only be utilized in a
case originally tried in superior court or an adjudicatory hearing in
juvenile court if the defendant fails to notify the State at least five davs
belore trial that the defendant objects to the introduction of the
statement into evidence.

(4)  Nothing in this subsection precludes the right of any party to call any
witness or to introduce any evidence supporting or contradicting the
evidence contained in the statement.

(c4) The results of a blood or urine test are admissible to prove a person's alcohol
concentration_or the presence of controlled substances or _metabolites or any other
impairing substance if: .

(1) A _law enforcement officer or chemical analyst requested a blood
and/or urine sample from the person charged; and

(2) A chemical analysis of the person's blood was performed by a
chemical analyst possessing a permit issued by the Department of
Health and Human Services authorizing the chemical analyst to
analyze blood or urine for alcohol or controlled substances,
metabolites of a controlled substance, or any other impairing
substance.

For purposes of establishing compliance with subdivision (2) of this subsection, the
court or administrative agency shall take judicial notice of the list of persons possessing
permits, the type of instrument on which each person is authorized to perform tests of
the blood and/or urine, and the date the permit was issued and the date 1t expires.

()  Rightto /\ddmonal Test - ‘ S : abysis
have-a—ualthred-pers
le%vewlw&muahﬁeépe&@%hé%b%e%&m#e%%ehem&%e&ﬁﬂghﬁ

aHew—aeeess—te—meﬂersen—ter—ﬂm{—ﬁmpese—Nothmg in this section shall be constlucd to

prohibit a person from obtaining or attempting to obtain an additional chemical analysis.
If the person is not released from custody after the initial appearance, the agency having
custody of the person shall allow the person access to a telephone to attempt to arrange
for any additional test and allow access to the person in accordance with the agreed
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procedure in G.S. 20-38.4. The failure or inability of the person who submitted to a
chemical analysis to obtain any additional test or to withdraw blood does not preclude
the admission of evidence relating to the chemical analysis.

(dI) Right to Require Additional Tests. — If a person refuses to submit to any test
or tests pursuant to this section, any law enforcement officer with probable cause may,
without a court order, compel the person to provide blood or urine samples for analysis
if the officer reasonably believes that the delay necessary to obtain a court order, under
the circumstances, would result in the dissipation of the percentage of alcohol in. the
person's blood or urine.

(d2) Notwithstanding any other provision of law, when a blood or urine sample is
requested under subsection (d)(1) by a law enforcement officer, a physician, registered
nurse, emergency medical technician, or other qualified person shall withdraw the blood
and obtain the urine sample, and no further authorization or approval is required. If the

person withdrawing the blood or collecting the urine requests written confirmation of
the charging officer's request for the withdrawal of blood or obtaining urine, the officer
shall furnish it before blood is withdrawn or urine obtained.

(d3) When blood is withdrawn or urine collected pursuant to a law _enforcement
officer's request, neither the person withdrawing the blood nor any hospital, Jaboratory,
or other institution, person, firm. or corporation employing that person, or contracting
for the service of withdrawing blood, may be held criminally or civilly liable by reason
of withdrawing that blood, except that there 1s no immunity from hability for negligent
acts_or_omissions. The results of the analysis of blood or urine under this subsection
shall be admissible if performed by the State Bureau of Investigation Laboratory or any
other hospital or qualified laboratory.

(¢)  Recording Results of Chemical Analysis of Breath. — Fhe-chemeal-analyst

who-administers-a test-of-a-person's-breath-shalrecord-the-followingtnformation-alter
making-any-chemieal-analysis:
B Fhealeohol-concentration-orconcentrations—reveated-by-the chentieal
anabysis:
2)  The-tune-of the-coHection-of-the-breath-sample-or samples—used-in-the
chemieal-analysis:

A-copy-of-the-record-of-thisinformationshall-be-furnished-to-the-persen-submittingto
the-chemical-analysis~or-to-his—attorney—before-anytrial-or-proceeding—in—which-the
results-of-the-chemical-analysis-may-be-used:_A person charged with an implied-consent

offense who has not received, prior to a trial, a copy of the chemical analysis results the
State intends to offer into evidence may request in writing a copy of the results. The
failure to provide a copy prior to any trial shall be grounds for a continuance of the case
but shall not be grounds to suppress the results of the chemical analysis or to dismiss the
criminal charges.

(el) Use of Chemical Analyst's Affidavit in District Court. — An affidavit by a
chemical analyst sworn to and properly executed before an official authorized to
administer oaths is admissible in evidence without further authentication in any hearing
or trial in the District Court Division of the General Court of Justice with respect to the
following matters: :
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(1) The alcohol! concentration or concentrations or the presence or absence
of an impairing substance of a person given a chemical analysis and
who 15 involved in the hearing or trial.

(2)  The time of the collection of the blood, breath, or other bodily fluid or
substance sample or samples for the chemical analysis.

(3) The type of chemical analysis administered and the procedures
followed.

(4)  The type and status of any permit issued by the Department of Health
and Human Services that the analyst held on the date the analyst
performed the chemical analysis in question.

(5)  If the chemical analysis is performed on a breath-testing instrument for
which regulations adopted pursuant to subsection (b) require
preventive maintenance, the date the most recent preventive
maintenance procedures were performed on the breath-testing
instrument used, as shown on the maintenance records for that
instrument.

The Department of Health and Human Services shall develop a form for use by
chemical analysts in making this affidavit. If any person who submitted to a chemical
analysis desires that a chemical analyst personally testify in the hearing or trial in the
District Court Division, the person may subpoena the chemical analyst and examine him
as if he were an adverse witness._A subpoena for a chemical analyst shall not be issued
unless the person files in writing with the court and serves a copy on the district attorney
at_lcast five days prior to trial an affidavit specifying the factual grounds on which the
person believes the chemical analysis was not properly administered and the facts that
the chemical analyst will testify about and stating that the presence of the analyst is

necessary for the proper defense of the case. The district court shall determine if there
are_grounds to believe that the presence of the analyst requested is necessary for the
proper defense. If so, the case shall be continued until the analyst can be present. The
criminal case shall not be dismissed due to the failure of the analyst to appear, unless
the analyst willfully fails to appear after being ordered to appear by the court.

() Evidence of Refusal Admissible. — If any person charged with an
implicd-consent offense refuses to submit to a chemical analysis-analysis or to perform
field sobriety tests at the request of an officer, evidence of that refusal is admissible in
any ertnal-criminal, civil, or administrative action against him-for-animphied-consent
offense-under-G-5-20-16-2-the person.

(¢)  Controlled-Drinking Programs. — The Department of Health and Human
Services may adopt rules concerning the ingestion of controlled amounts of alcohol by
individuals  submitting to chemical testing as a part of scientific, experimental,
educational, or demonstration programs. These regulations shall prescribe procedures

-consistent with controlling federal law governing the acquisition, transportation,

possession, storage, administration, and disposition of alcohol intended for use in the
programs. Any person in charge of a controlled-drinking program who acquires alcohol
under these regulations must keep records accounting for the disposition of all alcohol
acquired, and the records must at all reasonable times be available for inspection upon
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the request of any federal, State, or local law-enforcement officer with jurisdiction over
the laws relating to control of alcohol. A controlled-drinking program exclusively using
lawfully purchased alcoholic beverages in places in which they may be lawfully
possessed, however, need not comply with the record-keeping requirements of the
regulations authorized by this subsection. All acts pursuant to the regulations reasonably
done in furtherance of bona fide objectives of a controlled-drinking program authorized
by the regulations are lawful notwithstanding the provisions of any other general or
local statute, regulation, or ordinance controlling alcohol."
PART X. IMPROVED ACCESS TO MEDICAL RECORDS IN IMPAIRED
DRIVING CASES

SECTION 16. Chapter 90 of the General Statutes is amended by adding a
new section to read:
"8 90-21.20B. Access to medical information for law enforcement purposes.

(a)  Notwithstanding_any other provision of law, if a person 1s involved in a
vehicle crash:

(1)  Any health care provider who is providing medical treatment to the
person shall, upon request, disclose to any law enforcement officer
investigating the crash the following information about the person:
name, current location, and whether the person appears to be impaired

A by alcohol, drugs, or another substance.

(2) Law_enforcement officers shall be provided access to visit and
interview the person upon_request, except when the health care
provider requests temporary privacy for medical reasons.

(3) A health care provider shall disclose a certitfied copy of all identifiable
health information related to that person as specified in a search
warrant or an order issued by a judicial official.

(b) A _prosecutor _or_law enforcement officer receiving identifiable health
information _under this section shall not disclose this information to others except as
necessary to the investigation or otherwise allowed by law.

(¢) A _certified copy of identifiable health information, if relevant, shall be
admissible in any hearing or trial without further authentication. '

(d)  As used in this section, "health care provider" has the same meaning as in
G.S.90-21.11."

SECTION 17. G.S. 8-53.1 reads as rewritten:

"§ 8-53.1. Physician-patient and nurse privilege waived in child abuse:abuse;
disclosure of information in impaired driving accident cases.

(a)  Notwithstanding the provisions of G.S.8-53 and G.S.8-53.13, the
physician-patient or nurse privilege shall not be a ground for excluding evidence
regarding the abuse or neglect of a child under the age of 16 years or regarding an
illness of or injuries to such child or the cause thereof in any judicial proceeding related
to a report pursuant to the North Carolina Juvenile Code, Chapter 7B of the General
Statutes of North Carolina.
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(b)  Nothing in this Article shall preclude a health care provider, as defined in
G.S.90-21.11, from disclosing information to a law enforcement agency investigating a
vehicle crash under the provisions of G.S. 90-21.20B."

PART XI. PROSECUTOR REPORTING WHEN IMPLIED-CONSENT CASE IS
DISMISSED
SECTION 18. G.S. 20-138.4 reads as rewritten:
"§ 20-138.4. Requirement that prosecutor explain reduction or dismissal of charge
involving impaired driving.

(a)  Any prosecutor must—shall enter detailed facts in the record of any case
wvelving-tmpatred-driving-subject to the implied consent law or involving driving while
license revoked for impaired driving as defined in G.S..20-28.2 explaining orally in
open court and in writing the reasons for his action if he:

(n Enters a voluntary dismissal; or
(2)  Accepts a plea of guilty or no contest to a lesser included offense; or
(3)  Substitutes another.charge, by statement of charges or otherwise, if the
substitute charge carries a lesser mandatory minimum punishment or is
not an offense involving impaired driving; or
(4)  Otherwise takes a discretionary action that effectively dismisses or
reduces the original charge in the case involving impaired driving,.
General explanations such as "interests of justice" or "insufficient evidence" are not
sutficiently detailed to meet the requirements of this section.

(b)  The written explanation shall be signed by the prosecutor taking the action on
a_form approved by the Administrative Office of the Courts and shall contain, at a
minimum,

(1)  The alcohol concentration or the fact that the driver refused.

(2) A list of all prior convictions of implied-consent offenses or driving
while license revoked.

(3)  Whether the driver had a valid drivers license or privilege to drive in

(4)

this State as indicated by the Division's records,
A statement that a check of the database of the Administrative Office
of the Courts revealed whether any other charges against the defendant
were pending.

(5)  The elements that the prosecutor believes in good faith can be proved,
and a list of those elements that the prosecutor cannot prove and why.

(6)  The name and agency of the charging officer and whether the officer is
available.

(7)  Any other reason why the charges are dismissed.

(c) A copy of the form required in subsection (b) shall be sent to the head of the
law enforcement agency that employed the charging officer, to the district attorney who
employs_the prosecutor, and filed in the court file. The Administrative Office of the
Courts shall electronically record this data in its database and make it available upon
request.”

SECTION 19.1. G.S. 7A-109.2 reads as rewritten:
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"§ 7A-109.2. Records of dispositions in criminal eases.cases; impaired driving
integrated data system.

(a)  Each clerk of superior court shall ensure that all records of dispositions in
criminal cases, including those records filed electronically, contain all the essential
mformation about the case, including the identity-the name of the presxdmg judge and
the attorneys representing the State and the defendant. '

(h) In_addition to the information required by subsection (a) for all offenses
involving_impaired driving as defined by G.S. 20-4.01, all charges of driving while
license revoked for an impaired driving license revocation as defined by G.S. 20-28.2,
and any other violation of the motor vehicle code involving the operation of a vehicle
and the possession, consumption, use, or transportation of alcoholic beverages, the clerk
shall include in the electronic records the following information:

(1)  The reasons for any voluntary dismissal or reduction of charges as
specified in G.S. 20-138.4; :

(2)  The reasons for any pretrial dismissal by the court;

(3) The reasons for any continuances granted in the case;

(4)  The alcohol concentration reported by the charging officer or chemical
analyst. if any:

(5)  The reasons for any suppression of evidence;

(6) The reasons for dismissal of charges at trial;

(7)  The punishment imposed, including community service, jail, substance

abuse assessment_and education or_treatment, amount of any fine,
costs, and fees imposed;

(8)  The amount and reason for waiving or reduction of any fee or fine;

(9)  The time or other conditions given to pay any fine, cost, or fees;

(10)  After _the initial disposition, the modification or reduction to any
sentence, fee owed, fine, or restitution and the name and agency of the
person requesting the modification:

(11) The date of compliance with court-ordered community service, jail
sentence, substance abuse assessment, substance abuse education or
treatment. and payment of fines, costs, and fees; and

(12) Subsequent court proceedings to enforce compliance with punishment,
assessment, treatment, education, or payment of fines, costs, and fees.

-SECTION 19.2. Chapter 7A of the General Statutes is amended by adding a
new section to read:
"Q 7A-346.3. Impaired driving integrated data system report.

The information compiled by G.S.7A-109.2 shall be maintained in_an
Administrative Office of the Courts database. By March |, the Adminmistrative Office of
the Courts shall provide an annual report. of the previous calendar year to the Joint
Legislative Commission on Governmental Operations and the Joint Corrections, Crime
Control and Juvenile Justice Oversight Committee. The annual report shall show the
types of dispositions for the entire State, by county, by judge, by prosecutor, and by
defense attorney. This report shall also include the amount of fines, costs, and fees
ordered at the disposition of the charge, the amount of any subsequent reduction,
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amount collected and amount still owed,, and compliance with sanctions of community
service, jail, substance abuse assessment, treatment, and education. The Administrative -
Oftice of the Courts shall facilitate public access to the information collected under this
section by posting this information on the court's Internet page in a manner accessible to
the public and shall make reports of any information collected under this section
available to the public upon request and without charge."
PART XIl. NOTICE PROCEDURE AND DRIVING WHILE LICENSE
REVOKED AFTER FAILURE TO APPEAR.

SECTION 20. G.S. 20-48 reads as rewritten:
"§ 20-48. Giving of notice.

(a)  Whenever the Division is authorized or required to give any notice under this
Chapter or other law regulating the operation of vehicles, unless a different method of
giving such notice 1s otherwise expressly prescribed, such notice shall be given either by
personal delivery thereof to the person to be so notified or by deposit in the United
States mail of such notice in an envelope with postage prepaid, addressed to such person
at his address as shown by the records of the Division. The giving of notice by mail is
complete upon the expiration of four days after such deposit of such notice. Proof of the
giving of notice in either such manner may be made by the-certificate-of-any-officeror
employee-of-the-Division-or—affidavit-ofany-person-overt8—years-ofagenammg-the
person—to-whem-such-netice-was—given-and-speetfying-the-time,—place;and-manner-of

the-giving—thereof:a notation in the records of the Division that the notice was sent to a
particular address and the purpose of the notices. A certified copy of the Division's
records may be sent by the Police Information Network, facsimile, or other electronic
means. A _copy of the Division's records sent under the authority of this section is
admissible as evidence in any court or administrative agency and is sufficient evidence
to discharge the burden of the person presenting the record that notice was sent to the
person named in the record, at the address indicated in the record, and for the purpose
indicatu‘l in_the record. There is no requirement that the actual notice or letter be

(‘b) Notwithstanding any other provision of this Chapter at any time notice is now
required by registered mail with return receipt requested, certified mail with return
receipt requested may be used in lieu thereof and shall constitute valid notice to the
same extent and degree as notice by registered mail with return receipt requested.

(¢)  The Commissioner shall appoint such agents of the Division as may be
needed to serve revocation notices required by this Chapter. The fee for service of a
notice shall be fifty dollars ($50.00)."

SECTION 21. G.S. 20-28 reads as rewritten:
"§ 20-28. Unlawful to drive while license reveked-revoked, after notification, or
while disqualified.

(a)  Driving While License Revoked. — Except as provided in subsection (al) of
this section, any person whose drivers license has been revoked who drives any motor
vehicle upon the highways of the State while the license is revoked is guilty of a Class |
misdemeanor. Upon conviction, the person's license shall be revoked for an additional
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period of one year for the first offense, two years for the second offense, and
permanently for a third or subsequent offense.

The restoree of a revoked drivers license who operates a motor vehicle upon the
highways of the State without maintaining financial responsibility as provided by law
shall be punished as for driving without a license.

(al)  Driving Without Reclaiming License. — A person convicted under subsection
(a) shall be punished as if the person had been convicted of driving without a license
under G.S. 20-35 if the person demonstrates to the court that either subdivisions (1) and
(2). or subdivision (3) of this subsection 1s true:

(1) At the time of the offense, the person's license was revoked solely
under G.S. 20-16.5; and

(2) a The offense occurred more than 45 days after the effective date

of a revocation order issued under G.S.20-16.5(f) and the
period of revocation was 45 days as provided under subdivision
(3) of that subsection; or

b. The offense occurred more than 30 days after the effective date
of the revocation order issued under any other provision of
G.S.20-16.5; or

(3) At the time of the offense the person had met the requirements of
G.S. 50-13.12, or G.S. 110-142.2 and was eligible for reinstatement of
the person's drivers license privilege as provided therein.

In addition, a person punished under this subsection shall be treated for drivers
license and insurance rating purposes as if the person had been convicted of driving
without a license under G.S. 20-35, and the conviction report sent to the Division must
indicate that the person is to be so treated.

(a2) Driving After Notification or Failure to Appear. - A person shall be guilty of
a Class | misdemeanor if:

(1)  The person drives upon a highway while that person's license is
revoked for an impaired drivers license revocation after the Division
has sent notification in accordance with G.S. 20-48; or

(2)  The person fails to appear for two years from the date of the charge
atter being charged with an implied consent offense.

Upon_cenviction, the person's drivers license shall be revoked for an additional
period _of one year for the first offense, two vyears for the second offense, and
permanently for a third or subsequent offense. The restoree of a revoked drivers license
who operates a motor vehicle upon the highways of the State without maintaining
financial responsibility as provided by law shall be punished as for driving without a
license.

(h)  Repealed by Session Laws 1993 (Reg. Sess., 1994), c. 761, 5. 3.

(c)  When Person May Apply for License. — A person whose license has been
revoked may apply for a license as follows:

(1) Il revoked under subsection (a) of this section for one yearyear, the
person may apply for a license after 90 days.
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(2)  If punished under subsection (al) of this section and the original
revocation was_pursuant to  G.S.20-16.5, in order to obtain
reinstatement of a drivers license, the person must obtain a substance
abuse assessment and show proof of financial responsibility to the
Division. If the assessment recommends education or treatment, the
person must complete the education or treatment within the time limits
specified by the Division.

(3)  If revoked under subsection (a2) of this section for one year, the
person may apply for a license after one year.

(4)  Ifrevoked under this section for two years, the person may apply for a
license after one year.,

(5) If revoked under this section permanently, the person may apply for a

license after three years.A—peren—whese—l-ieeﬂse—has—been—reveked

permaﬂwﬂ—y—maﬁpﬁy—feka—heeﬂte—aﬁeﬁmee—yeﬂm—

(c1)  Upon the filing of an application the Division may, with or without a hearing,
issue a new license upon satisfactory proof that the former licensee has not been
convicted of a moving violation under this Chapter or the laws of another state, a
violation of any provision of the alcoholic beverage laws of this State or another state,
or a violation of any provisions of the drug laws of this State or another state when any
of these violations occurred during the revocation period.

(c2) The Division may impose any restrictions or conditions on the new license
that the Division considers appropriate for the balance of the revocation period. When
the revocation period is permanent, the restrictions and conditions imposed by the
Division may not exceed three years.

(c3) A _person whose license is revoked for violation of subsection (al) of this
section where the person's license was originally revoked for an impaired driving

revocation, or a person whose license is revoked for a violation of subsection (a2) of
this section, may only have the license conditionally restored by the Division pursuant
to the provisions of subsection (c4) of this section.

(c4) For a conditional restoration under subsection (c3) of this section, the
Division shall require at a minimum that the driver obtain a substance abuse assessment
prior to issuance of a license and show proof of financial responsibility. If the substance
abuse assessment recommends education or_treatment. the person must complete the
education or treatment within the time limits specitied. If the assessment determines that
the person abuses alcohol, the Division shall require the person to install and use an
ienition interlock system on any vehicles that are to be driven by that person for the

period of time set forth in G.S. 20-17.8(¢c).

(c5) For licenses conditionally restored pursuant to subsections (c3) and (c4) of
this section, the Division shall cancel the license and impose the remaining revocation

period if any of the following occur:

(1)  the person violates any condition of the restoration;
(2)  the person is convicted of any moving offense in this or another state;
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(3) the person_is convicted for a violation of the alcoholic beverage or
control substance laws of this or any other state.

The Division shall also cancel the registration on any vehicles registered in the driver's

name and shall require the driver to surrender all current registration plates and cards.

(d)  Driving While Disqualified. — A person who was convicted of a violation that
disqualified the person and required the person's drivers license to be revoked who
drives a motor vehicle during the revocation period is punishable as provided in the
other subsections of this section. A person who has been disqualified who drives a
commercial motor vehicle during the disqualification period is guilty of a Class |
misdemeanor and is disqualified for an additional period as follows:

(1)  For a first offense of driving while disqualified, a person 1s
disqualified for a period equal to the period for which the person was
disqualified when the offense occurred.

(2)  For a second offense of driving while disqualified, a person is
disqualified for a period equal to two times the period for which the
person was disqualified when the offense occurred.

(3) For a third offense of driving while disqualified, a person is
disqualified for life.

The Division may reduce a disqualification for life under this subsection to 10 years in

accordance with the guidelines adopted under G.S. 20-17.4(b). A person who drives a

commercial motor vehicle while the person is disqualified and the person's drivers

license is revoked is punishable for both driving while the person's license was revoked
and driving while disqualified."

PART XI1I. MODIFYING CURRENT PUNISHMENTS
SECTION 22. G.S. 20-179 reads as rewritten:

"§  20-179. Sentencing hearing after conviction for impaired driving;
determination of grossly aggravating and aggravating and mitigating
factors; punishments. :

(a)  Sentencing Hearing Required. — After a conviction fer—i-mpai-reel—ehaiw-l%under
G.S. 20-138.1, G.S. 20-138.2, a second or subsequent conviction under G.S. 20-138.2A,
or a second or subsequent conviction under G.S. 20-138.2B, G.S. 20-138.3, or when any
of those offenses are remanded back to district court after an appeal to superior court,

the judge mwst—shall hold a sentencing hearing to determine whether there are
aggravating or mitigating factors that affect the sentence to be imposed.

(1)  The court shall consider evidence of aggravating or mitigating factors
present in the offense that make an aggravated or mitigated sentence
appropriate. The State bears the burden of proving beyond a
reasonable doubt that an aggravating factor exists, and the offender
bears the burden of proving by a preponderance of the evidence that a
mitigating factor exists.

(2)  Before the hearing the prosecutor must-shall make all feasible efforts
to secure the defendant's full record of traffic convictions, and must
shall present to the judge that record for consideration in the hearing.
Upon request of the defendant, the prosecutor sust-ghall furnish the
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v

defendant or his attorney a copy of the defendant's record of traffic
convictions at a reasonable time prior to the introduction of the record
into evidence. In addition, the prosecutor must-shall present all other
appropriate grossly aggravating and aggravating factors of which he is
aware, and the defendant or his attorney may present all appropriate
mitigating factors. In every instance in which a valid chemical analysis
is made of the defendant, the prosecutor must-shall present evidence of
the resulting alcohol concentration.

(al) Jury Trial in Superior Court: Jury Procedure if Trial Bifurcated. —

(H

Notice. — If the defendant appeals to superior court, and the State
intends to use one or more aggravating factors under subsections (c) or
(d) of this section, the State must provide the defendant with notice of
its_intent. The notice shall be provided no later than 10 days prior to
trial and shall contain a plain and concise factual statement indicating
the factor or factors it intends to use under the authority of the
subsections (¢) and (d) of this section. The notice must list all the
aggravating factors that the State seeks to establish.

Ageravating Factors. — The defendant may admit to the existence of
an ageravating factor, and the factor so admitted shall be treated as
though it were found by a jury pursuant to the procedures in this
section. If the defendant does not so admit, only a jury may determine
if an aggravating factor is present. The jury impaneled for the trial
may, in the same trial, also determine if one or more aggravating
factors is present, unless the court determines that the interests of
justice require that a separate sentencing proceeding be used to make

that determination. If the court determines that a separate proceeding is
required, the proceeding shall be conducted by the trial judge before
the trial jury as soon as practicable after the guilty verdict is returned.
The State bears the burden of proving beyond a reasonable doubt that
an_aggravating factor exists, and the offender bears the burden of
proving by a preponderance of the evidence that a mitigating factor
Convening the Jury. — If prior to the time that the trial jury begins its
deliberations on the issue of whether one or more aggravating factors
exist, any juror dies, becomes incapacitated or disqualified, or is
discharged for any reason, an alternate juror shall become a part of the
jury and serve in all respects as those selected on the regular trial

panel. An alternate juror shall become a part of the jury in the order in
which the juror was selected. If the trial jury is unable to reconvene for
a hearing on the issue of whether one or more aggravating factors exist
after having determined the guilt of the accused, the trial judge shall
impanel a new jury to determine the issue.
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(4)  Jury Selection. -- A jury selected to determine whether one or more
aggravating factors exist shall be selected in the same manner as juries
are selected for the trial of criminal cases.

(a2) Jury Trial on Aggravating Factors in Superior Court

(1) Defendant Admits Aggravating Factor Only. — [f the defcndant admits
that _an _aggravating factor exists, but pleads not guilty to the
underlying charge. a jury shall be impaneled to dispose of the charge
only. In that case, evidence that relates solely to the establishment of
an aggravating factor shall not be admitted in the trial.

(2)  Defendant Pleads Guilty to the Charge Only. — If the defendant pleads
guilty to the charge. but contests the existence of one or more
aggravating factors, a jury shall be impaneled to determine if the
aggravating factor or factors exist.

(b)  Recpealed by Session Laws 1983, c. 435, s. 29.

(c)  Determining Existence ot Grossly Aggravating Factors. — At the sentencing
hearing, based upon the evidence presented at trial and in the hearing, the judge-judge,
or_the jury in superior court, must first determine whether there are any grossly

aggravating factors in the case._Whether a prior conviction exists under subdivision (1)
of this subsection shall be a matter to be determined by the judge, and not the jury, in

district or superior court. If the sentencing hearing is for a case remanded back to

district court from superior court, the judge shall determine whether the defendant has
been convicted of any offense that was not considered at the initial sentencing_hearing
and_impose the appropriate sentence under this section. The judge must impose the
Level One punishment under subsection (g) of this section if the-judge-determinesit is
determined that two or more grossly aggravating factors apply. The judge must impose
the Level Two punishment under subsection (h) of this section if thejudge-determinesit
is_determined that only one of the grossly aggravating factors applies. The grossly
aggravating factors are:
(1) A prior conviction for an offense involving impaired driving if:

a. The conviction occurred within seven years before the date of
the offense for which the defendant is being sentenced; or
b. The conviction occurs after the date of the offense for which the

defendant is presently being sentenced, but prior to or
contemporaneously with the present sentencing.
Each prior conviction is a separate grossly aggravating factor.

(2)  Driving by the defendant at the time of the offense while his driver's
license was revoked under G.S. 20-28, and the revocation was an
impaired driving revocation under G.S. 20-28.2(a).

(3)  Serious injury to another person caused by the defendant's impaired
driving at the time of the offense.

(4)  Driving by the defendant while a child under the age of 16 years was
in the vehicle at the time of the offense.

In imposing a Level One or Two punishment, the judge may consider the
aggravating and mitigating factors in subsections (d) and (e) in determining the
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appropriate sentence. If there are no grossly aggravating factors in the case, the judge
must weigh all aggravating and mitigating factors and impose punishment as required
by subsection (f).

(cl) Written Findings. — The court shall make findings of the aggravating and
mitigating_factors present in the offense. If the jury finds factors in aggravation, the
court_shall ensure that those findings are entered in the court's determination of
sentencing factors form or any comparable document used to record the findings of
sentencing factors. Findings shall be in writing.

(d)  Aggravating Factors to Be Weighed. — The judgejudge, or the jury in superior
court, must-shall determine before sentencing under subsection (f) whether any of the
aggravating factors listed below apply to the defendant. The judge must-shall weigh the
seriousness of each aggravating factor in the light of the particular circumstances of the
case. The factors are:

(1) Gross impairment of the defendant's faculties while driving or an
alcohol concentration of 0.16 or more within a relevant time after the
driving.

(2)  Especially reckless or dangerous driving.

(3)  Negligent driving that led to a reportable accident.

(4)  Driving by the defendant while his driver's license was revoked.

(5)  Two or more prior convictions of a motor vehicle offense not
involving impaired driving for which at least three points are assigned
under G.S. 20-16 or for which the convicted person's license is subject
to revocation, if the convictions occurred within five years of the date
of the offense for which the defendant is being sentenced, or one or
more prior convictions of an offense involving impaired driving that
occurred more than seven years before the date of the offense for
which the defendant is being sentenced.

(6)  Conviction under G.S. 20-141.5 of speeding by the defmdant while
fleeing or attempting to elude apprehension.

(7)  Conviction under G.S. 20-141 of speeding by the defendant by at least
30 miles per hour over the legal limit.

(8)  Passing a stopped school bus in violation of G.S. 20-217.

(9)  Any other factor that aggravates the seriousness of the offense.

Except for the factor in subdivision (5) the conduct constituting the aggravating factor
mst-shall_occur during the same transaction or occurrence as the impaired driving
offense. _

(¢)  Mitigating Factors to Be Weighed. — The judge must-shall also determine
before sentencing under subsection (f) whether any of the mitigating factors listed
below apply to the defendant. The judge must-shall weigh the degree of mitigation of
cach factor in light of the particular circumstances of the case. The factors are:

(1) Slight impairment of the defendant's faculties resulting solely from
alcohol, and an alcohol concentration that did not exceed 0.09 at any
relevant time after the driving.
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(2)  Slight impairment of the defendant's faculties, resulting solely from
alcohol, with no chemical analysis having been available to the
defendant. |

(3)  Driving at the time of the offense that was safe and lawful except for
the impairment of the defendant's faculties.

(4) A safe driving record, with the defendant's having no conviction for
any motor vehicle offense for which at least four points are assigned
under G.S.20-16 or for which the person's license is subject to
revocation within five years of the date of the offense for which the
defendant is being sentenced.

(5)  Impairment of the defendant's faculties caused primarily by a lawfully
prescribed drug for an existing medical condition, and the amount of
the drug taken was within the prescribed dosage.

(6)  The defendant's voluntary submission to a mental health facility for
assessment after he was charged with the impaired driving offense for
which he is being sentenced, and, if recommended by the facility, his
voluntary participation in the recommended treatment.

(7)  Any other factor that mitigates the seriousness of the offense.

Except for the factors in subdivisions (4), (6) and (7), the conduct constituting the
mitigating factor must-shall occur during the same transaction or occurrence as the
impaired driving offense.

()  Weighing the Aggravating and Mitigating Factors. — If the judge or the jury
in the sentencing hearing determines that there are no grossly aggravating factors, hethe
1udge must-shall weigh all aggravating and mitigating factors listed in subsections (d)
and (e). If the judge determines that:

(1) The aggravating factors substantially outweigh any mitigating factors,
he must-shall note in the judgment the factors found and his finding
that the defendant is subject to the Level Three punishment and impose
a punishment within the limits defined in subsection (i).

(2)  There are no aggravating and mitigating factors, or that aggravating
factors are substantially counterbalanced by mitigating factors, he must
shall note in the judgment any factors found and his finding that the
defendant is subject to the Level Four punishment and impose a
punishment within the limits defined in subsection (j).

(3)  The mitigating factors substantially outweigh any aggravating factors,
he must-shall note in the judgment the factors found and his finding
that the defendant is subject to the Level Five punishment and impose
a punishment within the limits defined in subsection (k).

It is not a mitigating factor that the driver of the vehicle was suffering from alcoholism,
drug addiction, diminished capacity, or mental disease or defect. Evidence of these
matters may be received in the sentencing hearing, however, for use by the judge in
formulating terms and conditions of sentence after determining which punishment level
mst-shall be imposed.
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(f1)  Aider and Abettor Punishment. — Notwithstanding any other provisions of
this section, a person convicted of impaired driving under G.S.20-138.1 under the
common law concept of aiding and abetting is subject to Level Five punishment. The

judge need not make any findings of grossly aggravating, aggravating, or mitigating

factors in such cases.

(f2)  Limit on Consolidation of Judgments. — Except as provided in subsection
(f1), in each charge of impaired driving for which there-is a conviction the judge must
shall determine if the sentencing factors described in subsections (¢), (d) and (e) are
applicable unless the impaired driving charge is consolidated with a charge carrying a
greater punishment. Two or more impaired driving charges may not be consolidated for

judgment.

(g)  Level One Punishment. — A defendant subject to Level One punishment may
be fined up to four thousand dollars ($4,000) and shall be sentenced to a term of
imprisonment that includes a minimum term of not less than 30 days and a maximum
term of not more than 24 months. The term of imprisonment may be suspended only if a
condition of special probation is imposed to require the defendant to serve a term of
imprisonment of at least 30 days. If the defendant is placed on probation, the judge shall
impose a requirement that the defendant obtain a substance abuse assessment and the
education or treatment required by G.S. 20-17.6 for the restoration of a drivers license
and as a condition of probation. The judge may impose any other lawful condition of
probation. .

(h)y  Level Two Punishment. — A defendant subject to Level Two punishment may
be fined up to two thousand dollars ($2,000) and shall be sentenced to a term of
imprisonment that includes a minimum term of not less than seven days and a maximum
term of not more than 12 months. The term of imprisonment may be suspended only if a
condition of special probation is imposed to require the defendant to serve a term of
imprisonment of at least seven days. If the defendant is placed on probation, the judge
shall impose a requirement that the defendant obtain a substance abuse assessment and
the education or treatment required by G.S.20-17.6 for the restoration of a drivers
license and as a condition of probation. The judge may impose any other lawful
condition of probation.

(1) Level Three Punishment. — A defendant subject to Level Three punishment
may be fined up to one thousand dollars ($1,000) and shall be sentenced to a term of
imprisonment that includes a minimum term of not less than 72 hours and a maximum
term of not more than six months. The term of imprisonment may be suspended.
However, the suspended sentence shall include the condition that the defendant:

(1) Be imprisoned for a term of at least 72 hours as a condition of special
probation; or

(2)  Perform community service for a term of at least 72 hours; or

63') Ne - - Y N P - A .

(4)  Any combination of these conditions. :

If the defendant is placed on probation, the judge shall impose a requirement that the
defendant obtain a substance abuse assessment and the education or treatment required
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by G.S. 20-17.6 for the restoration of a drivers license and as a condition of probation.
The judge may impose any other lawful condition of probation.

() Level Four Punishment. — A defendant subject to Level Four punishment may
be fined up to five hundred dollars ($500.00) and shall be sentenced to a term of
imprisonment that includes a minimum term of not less than 48 hours and a maximum
term of not more than 120 days. The term of imprisonment may be suspended.
However, the suspended sentence shall include the condition that the defendant:

(1)  Be imprisoned for a term of 48 hours as a condition of special
probation; or

(2)  Perform community service for a term of 48 hours; or

(4)  Any combination of these conditions.

if the defendant is placed on probation, the judge shall impose a requirement that the
defendant obtain a substance abuse assessment and the education or treatment required
by G.S. 20-17.6 for the restoration of a drivers license and as a condition of probation.
The judge may impose any other lawful condition of probation.

(k)  Level Five Punishment. — A defendant subject to Level Five punishment may
be fined up to two hundred dollars ($200.00) and shall be sentenced to a term of
imprisonment that includes a minimum term of not less than 24 hours and a maximum
term of not more than 60 days. The term of imprisonment may be suspended. However,
the suspended sentence shall include the condition that the defendant:

(1)  Be imprisoned for a term of 24 hours as a condition of special
probation; or

(2)  Perform community service for a term of 24 hours; or

(4)  Any combination of these conditions.

If the defendant is placed on probation, the judge shall impose a requirement that the
defendant obtain a substance abuse assessment and the education or treatment required
by G.S. 20-17.6 for the restoration of a drivers license and as a condition of probation.
The judge may impose any other lawful condition of probation.

(k1) Credit for Inpatient Treatment. — Pursuant to G.S. 15A-1351(a), the judge
may order that a term of imprisonment imposed as a condition of special probation
under any level of punishment be served as an inpatient in a facility operated or licensed
by the State for the treatment of alcoholism or substance abuse where the defendant has
been accepted for admission or commitment as an inpatient. The defendant shall bear
the expense of any treatment unless the trial judge orders that the costs be absorbed by
the State. The judge may impose restrictions on the defendant's ability to leave the
premises of the trecatment facility and require that the defendant follow the rules of the
treatment facility. The judge may credit against the active sentence imposed on a
defendant the time the defendant was an inpatient at the treatment facility, provided
such treatment occurred after the commission of the offense for which the defendant is
being sentenced. This section shall not be construed to limit the authority of the judge in
sentencing under any other provisions of law.

(I Repealed by Session Laws 1989, c. 691.
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(m)  Repealed by Session Laws 1995, ¢. 496, s. 2.

(n)  Time Limits for Performance of Community Service. — If the judgment
requires the defendant to perform a specified number of hours of community service as
provided in subsections (i), (j), or (k), the community service srustshall be completed:

(1) Within 90 days, if the amount of community service required is 72
hours or more; or

(2)  Within 60 days, if the amount of community service required is 48
hours; or

(3)  Within 30 days, if the amount of community service required is 24
hours. :

The court may extend these time limits upon motion of the defendant if it finds that the
defendant has made a good faith effort to comply with the time limits specified in this
subsection.

(o)  Evidentiary Standards; Proof of Prior Convictions. — In the sentencing
hearing, the State must-shall prove any grossly aggravating or aggravating factor by the
greater weight of the evidence, and the defendant mwust-shall prove any mitigating factor
by the greater weight of the evidence. Evidence adduced by either party at trial may be
utilized in the sentencing hearing. Except as modified by this section, the procedure in
G.S. 15A-1334(b) governs. The judge may accept any evidence as to the presence or
absence of previous convictions that he finds reliable but he must-shall give prima facie
effect to convictions recorded by the Division or any other agency of the State of North
Carolina. A copy of such conviction records transmitted by the police information
network in general accordance with the procedure authorized by G.S. 20-26(b) is
admissible in evidence without further authentication. If the judge decides to impose an
active sentence of imprisonment that would not have been imposed but for a prior

“conviction of an offense, the judge must-shall afford the defendant an opportunity to
introduce evidence that the prior conviction had been obtained in a case in which he was
indigent, had no counsel, and had not waived his right to counsel. If the defendant
proves by the preponderance of the evidence all three above facts concerning the prior
case, the conviction may not be used as a grossly aggravating or aggravating factor.

(p)  Limit on Amelioration of Punishment. — For active terms of imprisonment
imposed under this section:

(1) The judge may not give credit to the defendant for the first 24 hours of
time spent in incarceration pending trial.

(2) The defendant shall serve the mandatory minimum period of
imprisonment and good or gain time credit may not be used to reduce
that mandatory minimum period.

(3)  The detendant may not be released on parole unless he is otherwise
cligible, has served the mandatory minimum period of imprisonment,
and has obtained a substance abuse assessment and completed any
recommended treatment or training program or is paroled into a
residential treatment program.
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With respect to the minimum or specific term of imprisonment imposed as a condition
of special probation under this section, the judge may not give credit to the defendant
for the first 24 hours of time spent in incarceration pending trial.

(q)  Repealed by Session Laws 1991, c. 726, s. 20.

(r)  Supervised Probation Ter minated. — Unless a judge in his discretion
determines that supervised probation is necessary, and includes in the record that he has
received evidence and finds as a fact that supervised probation is necessary, and states
in his judgment that supervised probation is necessary, a defendant convicted of an
offense of impaired driving shall be placed on unsupervised probation if he meets three
conditions. These conditions are that he has not been convicted of an offense of
impaired driving within the seven years preceding the date of this offense for which he
is sentenced, that the defendant is sentenced under subsections (i), (j), and (k) of this
section, and has obtained any necessary substance abuse assessment and completed any
recommended treatment or training program.

When a judge determines in accordance with the above procedures that a defendant
should be placed on supervised probation, the judge shall authorize the probation officer
to modify the defendant's probation by placing the defendant on unsupervised probation
upon the completion by the defendant of the following conditions of his suspended
sentence:

(1)  Community service; or

(2)  Repealed by Session Laws 1995 c. 496, s. 2.

(3)  Payment of any fines, court costs, and fees; or

(4)  Any combination of these conditions.

(s)  Method of Serving Sentence. — The judge in his discretion may order a term
of imprisonment or eenmunity-serviee-to be served on weekends, even if the sentence
cannot be served in consecutive sequence._However, if the defendant is ordered to a
term of 48 hours or more or has 48 hours or more remaining on a term of imprisonment,
the defendant shall be required to serve 48 continuous hours of mmmonment to be
given credit for time served.

(1)  Credit for any jail time shall only be given hour for hour for time
actually served. The jail shall maintain a log showing number of hours
served.

(2)  The defendant shall be refused entrance and shall be reported back to
court if the defendant appears at the jail and has remaining in his body
any alcohol as shown by an alcohol screening device or controlled
substance previously consumed, unless lawfully obtained and taken in
therapeutically appropriate amounts.

(3)  If a defendant has been reported back to court under subdivision (s)(2),
the court shall hold a hearing. The defendant shall be ordered to serve
his jail time immediately and shall not be eligible to serve jail time on
weekends if the court determmeq that, at the time of his entrance to the
lail, if

(1) the defendant had previously consumed alcohol in_his
body as shown by an alcohol screening device, or
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(i)  the defendant had a previously consumed controlled
substance in his body.
It shall be a defense to an immediate service of sentence of jail time
and ineligibility for weekend service of jail time if the court
determines that alcohol or controlled substance was lawfully obtained
and was taken in therapeutically appropriate amounts."

(t)  Repealed by Session Laws 1995, c. 496, s. 2."

SECTION 23. Chapter 7A of the General Statutes is amended by adding a
new section to read:
"§ 7A-109.4. Records of offenses involving impaired driving.

The clerk of superior court shall maintain all records relating to an offense involving
impaired driving as defined in G.S. 20-4.01(24a) for a minimum of 10 years from the
date of conviction. Prior to destroying the record, the clerk shall record the name of the
defendant, the judge, the prosecutor, and the attorney or whether there was a waiver of
attorney, the alcohol concentration or the fact of refusal, the sentence imposed, and
whether the case was appealed to superior court and its disposition.”

SECTION 24. G.S.20-17.2 1s repealed.
PART XIV. MAKING IT ILLEGAL FOR A PERSON UNDER 21 YEARS OF
AGE TO CONSUME AS WELL AS POSSESS ALCOHOL AND TO ALLOW
ALCOHOL SCREENING DEVICES TO BE USED TO PROVE A PERSON HAS
CONSUMED ALCOHOL . '

SECTION 25. G.S. 18B-302 reads as rewritten:
"§ 18B-302. Sale to or purchase by underage persons.

(a)  Sale. — It shall be unlawful for any person to:

(1Y Sell or give malt beverages or unfortified wine to anyone less than 21
years old; or

(2)  Sell or give fortified wine, spirituous liquor, or mixed beverages to
anyone less than 21 years old.

(b)  Purchase-oerPossession—Purchase, Possession, or Consumption — It shall be
unlawful for:

. (1) A person less than 21 years old to purchase, to attempt to purchase, or
' to possess malt beverages or unfortified wine; or
(2) A person less than 21 years old to purchase, to attempt to purchase, or
to possess fortified wine, spirituous liquor, or mixed beverages-
beverages: or
(3) A person less than 21 years old to consume any alcoholic beverage.

(1)  Purchase—or—PossesstonPurchase, Possession, or Consumption by 19 or
20-Year old. A violation of subdivision (b)(1) or (b)(3) of this section by a person who
is 19 or 20 years old is a Class 3 misdemeanor.

(i)  Notwithstanding any other provisions of law, a law enforcement officer may
require_any person the officer has probable cause to believe is under age 21 and has

consumed alcohol to submit to an alcohol screening test using a device approved by the

Department of Health and Human_ Services. The results of any screening device

H1048-CSRK-40 [v.29] House Bill 1048 Page 43



16

18
10
20
2]

22
23
24
25
26
27
28
20
30
3
32
33
34
35
36
37
38
39
40
41
42
43

General Assembly of North Carolina ~ Session 2005

administered in_accordance with the rules of the Department of Health and Human
Services shall be admissible in any court or administrative proceeding. A refusal to
submit to an alcohol screening test shall be admissible in any court or administrative
proceeding. _

(k) Notwithstanding the provisions in this section, it shall not be unlawful for a

person_less than 21 vears old to consume unfortified wine or fortified wine during
participation in an exempted activity under G.S. 18B-103(4), (8) or (11)."
PART XV. REQUIRING THAT CERTAIN DWI DEFENDANTS WHO ARE
RELEASED FROM PRISON EARLY ARE TO BE ASSIGNED COMMUNITY
SERVICE PAROLE OR HOUSE ARREST

SECTION 26. G.S. 15A-1374 reads as rewritten:

"§ 15A-1374. Conditions of parole.

(a)  In General. — The Post-Release Supervision and Parole Commission may in
its discretion impose conditions of parole it believes reasonably necessary to insure that
the parolee will lead a law-abiding life or to assist him to do so. The Commission must
provide as an express condition of every parole that the paroleec not commit another
crime during the period for which the parole remains subject to revocation. When the
Commission releases a person on parole, it must give him a written statement of the
conditions on which he 1s being released.

(al) Required Conditions for Certain Offenders. — A person serving a term of
imprisonment for an impaired driving offense sentenced pursuant to G.S. 20-179 that:

() Has completed any recommended treatment or training program
required by G.S. 20-179(p)(3); and

(2) ls not being paroled to a residential treatment program;

shall, as a condition_of parole, receive community service parole pursuant to
G.S. 15A-1371(h), or be required to comply with subdivision (b)(8a) of this section.

(h)  Appropriate Conditions. — As conditions of parole, the Commission may
require that the parolee comply with one or more of the following conditions:

(1)  Work faithfully at suitable employment or faithfully pursue a course of
study or vocational training that will equip him for suitable
employment.

(2)  Undergo available medical or psychiatric treatment and remain in a
specified institution if required for that purpose.

(3)  Attend or reside in a facility providing rehabilitation, instruction,
recreation, or residence for persons on parole.

(4)  Support his dependents and meet other family responsibilities.

(5)  Refrain from possessing a firearm, destructive device, or other
dangerous weapon unless granted written permission by the
Commission or the parole officer.

(6)  Report to a parole officer at reasonable times and in a reasonable
manner, as directed by the Commission or the parole officer.

(7)  Permit the parole officer to visit him at reasonable times at his home or
clsewhere.
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(8)  Remain within the geographic limits fixed by the Commission unless
granted written permission to leave by the Commission or the parole
officer.

(8a) Remain in one or more specified places for a specified period or
periods each day and wear a device that permits the defendant's
compliance with the condition to be monitored electronically.

(9)  Answer all reasonable inquiries by the parole officer and obtain prior
approval from the parole officer for any change in address or
employment.

(10) Promptly notify the parole officer of any change in address or
employment.

(11)  Submit at reasonable times to searches of his person by a parole officer
for purposes reasonably related to his parole supervision. The
Commission may not require as a condition of parole that the parolee
submit to any other searches that would otherwise be unlawful.
Whenever the search consists of testing for the presence of illegal
drugs, the parolee may also be required to reimburse the Department
of Correction for the actual cost of drug testing and drug screening, if
the results are positive.

(11a) Make restitution or reparation to an aggrieved party as provided in
G.S. 148-57.1.

(11b) Comply with an order from a court of competent jurisdiction regarding
the payment of an obligation of the parolee in connection with any
judgment rendered by the court.

(1'T¢) In the case of a parolee who was attending a basic skills program
during incarceration, continue attending a basic skills program 1n
pursuit of a General Education Development Degree or adult high
school diploma.

(12) Satisty other conditions reasonably related to his rehabilitation.

(¢) Supervision Fee. — The Commission must require as a condition of parole that
the parolee pay a supervision fee of thirty dollars ($30.00) per month. The Commission
may exempt a parolee from this condition of parole only if it finds that requiring him to
pay the fee will constitute an undue economic burden. The fee must be paid to the clerk
of superior court of the county in which the parolee was convicted. The clerk must
transmit any money collected pursuant to this subsection to the State to be deposited in
the general fund of the State. In no event shall a person released on parole be required to
pay more than one supervision fee per month."

PART XVI. PREVENT NONCOMPLIANT PERMIT HOLDERS FROM
CONTINUING IRRESPONSIBLE ALCOHOL SERVICE PRACTICES BY
SWITCHING PERMITS TO ANOTHER NAME

SECTION 27. G.S. 18B-1003(c) reads as rewritten:

(c) Certain Employees Prohibited. — A permittee shall not knowingly employ in
the sale or distribution of alcoholic beverages any person who has been:

(1)  Convicted of a felony within three years;
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(2)  Convicted of a felony more than three years previously and has not
had his citizenship restored;

(3)  Convicted of an alcoholic beverage offense within two years; or

(4)  Convicted of a misdemeanor controlled substances offense within two
years. : o

(5) A permit holder under Chapter 18B of the General Statutes and whose
permit has been revoked within three years.

For purposes of this subsection, "conviction" has the same meaning as in
(G.S. 18B-900(b). To avoid undue hardship, the Commission may, in its discretion,
exempt persons on a case-by-case basis from this subsection.”

PART XVII. DWI TRAINING FOR JUDGES

SECTION 28. Chapter 7A of the General Statutes is amended by adding a
new section to read:
"§ 7A-10.2. Judicial education requirements.

All justices and judges of the General Court of Justice shall be required to attend
continuing judicial education as prescribed by the Supreme Court. At a minimum, every
justice and judges shall be required to obtain two hours every two years of continuing

judicial education regarding driving while impaired offenses and related issues.”

PART XVIII. REQUIRE A DA SIGNATURE BEFORE A MOTION FOR
APPROPRIATE RELIEF IS GRANTED IN DISTRICT COURT
SECTION 29. G.S. 15A-1420(a) reads as rewritten:
"(a) Form, Service, Filing.
(1) A motion for appropriate relief must:

a. Be made in writing unless it is made:
l. In open court;
2 Before the judge who presided at trial;
3. Before the end of the session if made in superior court;
and
4, Within 10 days after entry of judgment;
b. State the grounds for the motion;
C. Set forth the relief sought; and

d. Be timely filed.
(2) A written motion for appropriate relief must be served in the manner
provided in G.S. 15A-951(b). When the written motion is made more

than 10 days after entry of judgment, service of the motion and a

notice of hearing must be made not less than five working days prior to
the date of the hearing. When a motion for appropriate relief is
permitted to be made orally the court must determine whether the
matter may be heard immediately or at a later time. If the opposing
party, or his counsel if he is represented, is not present, the court must
provide for the giving of adequate notice of the motion and the date of
hearing to the opposing party, or his counsel if he is represented by
counsel. '
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(3) A written motion for appropriate relief must be filed in the manner
provided in G.S. 15A-951(c).
(4)  An oral or written motion for appropriate relief may not be granted in
District Court without the signature of the District Attorney, indicating
that the State has had an_opportunity to consent or object to the
motion. However, the court may grant a motion for appropriate belief
without the District Attorney's signature 10 business days after the
District Attorney has been notified in open court of the motion, or
served with the motion pursuant to G.S. 15A-951(c)."
PART XIX. EFFECTIVE DATE
SECTION 30. Sections 18, 19.1, and 19.2 become effective upon the
effective date of the next rewrite of the superior court clerks system by the
Administrative Office of the Courts. The remainder of this act becomes effective
December 1, 2006, and applies to offenses committed on or after that date.
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SENATE
NOTICE OF COMMITTEE MEETING
AND
BILL SPONSOR NOTICE

The Senate Committee on Judiciary I will meet at the following time:
DAY DATE TIME ROOM

Tuesday June 13, 2006 1:00 PM 1027 LB

The following will be considered:

’ BILL NO. SHORT TITLE SPONSOR
HB 1048  Governor's DWI Task Force Representative Hackney
Recommendations.

Senator Daniel G. Clodfelter, Chair



Judiciary 1 Committee

June 13, 2006 p.m.

Minutes

Senator Dan Clodfelter, Chair called the meeting to order at 1:04 p.m. with fourteen
members present. The same Pages from the 10:00 a. m. meeting were present.

HB-1048 (Governor’s DWI Task Force Recommendations) New Committee
Substitute was introduced again by Senator Clodfelter. Senator Tony Rand moved for
adoption of the Committee Substitute. All members voted yes. Motion carried. Senator
Clodfelter asked staff attorney, Hal Pell to begin explaining the bill, starting at Section
22. Senator Martin Nesbitt had a question. Staff attorney, Hal Pell answered the
question, and said he would have more information for him when he could obtain it.
Senator Tony Rand offered Amendment #1 to the bill. (See attached copy of
Amendment), and explained it to the members. Senator’s Martin Nesbitt and Richard
Stevens had questions. Mr. Andy Ellen, NC Retail Merchants Association answered the .
questions. Senator Clodfelter called for a vote. All members voted yes. Amendment
was adopted. Senator Nesbitt offered Amendment #2 to the bill. Senator Tony Rand
had a question. Senator Clodfelter stated that the Amendment would be displaced until
information could be obtained to determine if a law already existed from a former bill
that Senator Austin Allran sponsored in the previous session. Senator Nesbitt offered .
Amendment #3 on page 10, line 9, and explained it to the members. Senator’s
Clodfelter, Tony Rand, Andrew Brock and Charlie Albertson had questions. Mr. Ike
Avery, private Legal Consultant, and Mr. Pell answered the questions. Senator Clodfelter
stated that the Amendment would be displaced for further work. Senator Nesbitt

" offered Amendment #4 on the bill, and explained the Amendment. Senator’s Clark
Jenkins, Jerry Tillman, Harry Brown, and Keith, Presnell had questions Senator
Clodfelter called for a vote. All members voted yes. Amendment adopted. Senator
Clodfelter stated that the staff attorney’s would work on the Amendmemts, and the bill
would be voted on at a future meeting.

Being no further business the meeting adjourned at 1:52 p.m.

Senator Dan Clodfelter, Chair Wanda Joyner, Conyfitfée Assistant
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A BILL TO BE ENTITLED
AN ACT TO IMPLEMENT THE RECOMMENDATIONS OF THE GOVERNOR'S

TASK FORCE ON DRIVING WHILE IMPAIRED. :
The General Assembly of North Carolina enacts:

PART I. REGULATING MALT BEVERAGE KEGS

SECTION 1. G.S. I8B-403 reads as rewritten:

“(a)  Amounts. - With a purchase-transportation permit, a person mav purchase
and transport an amount of alcoholic beverages greater than the amount specified in
G.S. 18B-303(a). A permit authorizes the holder to transport from the place of purchase
to the destination within North Carolina indicated on the permit at one time the
following amount of alcoholic beverages:

(1) A maximum of 100 liters of unfortified wine;

(2) A maximum of 40 liters of either fortified wine or spirituous liquor, or
40 liters of the two eombined:-or combined; -

(3)  The amount of fortified wine or spirituous liquors specified on the
purchase-transportation  permit  for a mixed  beverage
permittee-permittee; or

(4) Kegs of malt beverage for off-premises consumptxon when purchased
by a person who is not a permittee. For the purposes of this subsection
a keg is defined as a portable container designed to hold and dispense
five or more gallons of a malt beverage.

(b)  Issuance of Permit. — A purchase-transportation permit may be issued by:

(1) The local board chairman;

(2) A member of the local board;

(3)  The general manager or supervisor of the local beard:-erboard;
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(4)  The manager or assistant manager of an ABC store, if he is authorized
to issue permits by the local board ehairman-chairman; or

(5)  The retailer of kegs of mait beverage for off-premises consumption. A
permit_issued under this subdivision is only valid for kegs of malt
beverage sold by that retailer.

(¢)  Disqualifications. — A purchase-transportation permit shall not be issued to a
person who:

(1) Is not sufficiently identified or known to the issuer;

(2)  Is known or shown to be an alcoholic or bootlegger; _

(3)  Has been convicted within the previous three years of an offense
involving the sale, possession, or transportation of nontaxpaid
alcoholic beverages; or

(4) Has been convicted within the previous three years of an offense
involving the sale of alcoholic beverages without a permit. -

(dy  Form. — A purchase-transportation permit shall be issued on. a printed form
adopted by the Commission. The Commission shall adopt rules specifying the content
of the permit form.

(e)  Restrictions on Permit. — A purchase may be made only from the store named
on the permit. One copy of the permit shall be kept by the issuing person, one by the
purchaser, and one by the store from which the purchase is made. The purchaser shall
display his copy of the permit to any law-enforcement officer upon request. A permit
for the purchase and transportation of spirituous liquor may be issued only by an
authorized agent of the local board for the jurisdiction in WhICh the purchase will be
made.

()  Time. — A purchase-transportation permit is valid only until 9:30 P.M. on the
date of purchase, which date shall be stated on the permit.

(g)  Special Occasion Purchase-Transportation Permit. — When a person holds a
special occasion for which a permit under G.S. 18B-1001(8) or (9) is required, the
purchase-transportation permit issued to him may provide for the storage at and
transportation to and from the site of the special occasion of unfortified wine, fortified
wine, and spirituous liquor for a period of no more than 48 hours before and after the
special occasion. The purchase-transportation permit authorizes that person to transport
only the amounts of those alcoholic beverages authorized by subsection (a). The
Commission may adopt rules to govern issuance of these extended purchase-
transportation permits. -

(h)  Any retailer _that issues a purchase-transportation permit pursuant to
s‘ubdivi%ion (b)(5) of this section shall retain the records of all permits issued for at least

one ycal

SECTION 2. G S. 18B-303(a) reads as rewritten:
"(a) Purchases Allowed. — Without a permit, a person may purchase at one time:

(1) Not more than 80 liters of malt bevemges—eﬁeef—ehan—di-aﬂ—ma#
beverages-in—kegs:beverages, except draft malt beverages in kegs for
off-premises consumption. For purchase of a keg of malt beverages for

Page 2 House Bill 1048 H1048-CSRK-40 [v.29]
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off-premises consumption, the permit required by G.S. 18B-403(a)(4)
must first be obtained;
(2)  Any amount of draft malt beverages_by a permittee in kegs— egs for
on-premises consumption;
3) Not more than 50 liters of unfortified wine;
(4)  Not more than eight liters of either fortified wine or spirituous liquor,
or eight liters of the two combined."”
PART 1l. MODIFYING THE STATUTES ON CHECKING STATIONS AND
ROADBLOCKS
SECTION 3. G.S. 20-16.3A reads as rewritten:
"8 20-16.3A. hmpaired-driving-cheeks: Checking Stations and Roadblocks.
(a) A law-enforcement agency may make-tmpatred-driving-checks-of-drivers-of
vehicles—en—highways—and—public—vehicular—areas—if—conduct checking_stations to

determine compliance with the provisions of this Chapter. If the agency is conducting a
checking station for the purposes of determining compliance with this Chapter, it must:

H%Deveiepq—a—systemaﬂe—pmadvaﬂee—ma{—&mewﬂ{e—aeeemhe

(2) DesignatesDesignate in advance the pattern both for stopping vehicles
and for requesting drivers that are stopped—te—submit—te—alcohol
sereening—tests_to produce drivers license, registration, and insurance
information. The plan-_pattern need not be in writing and may include
contingency provisions for altering either pattern if actual traffic
conditions are different from those anticipated, but no individual
officer may be given discretion as to which vehicle is stopped or, of
the vehicles stopped, which driver is requested to-submitte-an-aleohol
sereening—test to produce drivers license, registration_and insurance
information,

(3}  Marks—the-area-ih-which-checks-are-condueted-to—advise-Advise the
public that an authorized Hmpaired-driving-eheek—_checking station is
being-made_operated by having, at a minimum, one law enforcement
vehicle with its blue light in operation during the conducting of the
checking station.

(b)  An officer who determines there is a reasonable suspicion that an_occupant
has violated a provision of this Chapter, or any other provision of law, may detain the
driver to further investigate in accordance with law. The operator of any vehicle stopped
at a checking station established under this subsection may be requested to submit to an
alcohol screening test under G.S. 20-16.3 if during the course of the stop the officer
determines the driver had previously consumed alcohol or has an open container of
alcoholic beverage in the vehicle. The officer so requesting shall consider the results of
any alcohol screening test or the driver's refusal in determining if there is reasonable
suspicion to investigate further.

H1048-CSRK-40 [v.29] House Bill 1048 Page 3
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(c) Law_enforcement agencies may conduct any type of checking station or
roadblock as long as it is established and operated in accordance with the provisions of
the United States Constitution and the Constitution of North Carolina.

()  The placement of checkpoints should be random_and agencies shall avoid
placing checkpoints repeatedly in the same location or proximity. This subsection shall

not be a defense to any offense arising out of the operation of a checking station.

PART 1. PROVIDING FOR IMPLIED-CONSENT PRETRIAL AND COURT
PROCEEDINGS
SECTION 4. Chapter 20 of the General Statutes is amended by adding a
new Article to read:
"Article 2D.
_ "Implied-Consent Offense Procedures.

"§ 20-38. Applicability.

The procedures set forth in this Article shall be followed for the investigation and
processing of an _implied-consent offense as defined in G.S.20-16.2. The trial

procedures shall apply to any implied-consent offense litigated in the District Court

Division.

"§ 20-38.1. Investigation.
A law enforcement officer who is investigating an implied-consent offense or a
vehicle crash that occurred in the officer's territorial jurisdiction is authorized to seek

evidence of the driver's impairment, and make arrests, at any place within the State.

"§ 20-38.2. Police processing duties.
Upon the arrest of a person, with or without a warrant but not necessarily in the
order listed, a law enforcement officer:

(1) Shall inform the person arrested of the charges or a cause for the
arrest.

(2) May take the person arrested to any place within the State for one or
more chemical analyses at the request of any law enforcement officer
and for any evaluation by a law_enforcement officer, medical
professional, or other person to determine the extent or cause of the
person's impairment.

(3)  May take the person arrested to some other place within the State for
the purpose of having the person identified, to complete a crash report,
or for any other lawful purpose.

Page 4 House Bill 1048 H1048-CSRK-40 [v.29]
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4)
(5)

May take photographs and fingerprints in _accordance with
G.S. 15A-502.

Shall take the person arrested before a judicial official for an initial
appearance after_completion of all investigatory procedures, crash
reports, chemical analyses, and other procedures provided for in this
section,

"§ 20-38.3. Initial appearance.

(a)  Appearance Before a Magistrate. — Except as modified in this Article, a

magistrate shall

follow the procedures set forth in Article 24 of Chapter 15A of the

General Statutes.

(1)

2)

A magistrate may hold an initial appearance at any place within the
county and shall, to the extent practicable, be available at locations
other than the courthouse when it will expedite the initial appearance.
In_determining whether there is probable cause to believe a person is
impaired, the magistrate may review_all alcohol screening tests,
chemical analyses, receive testimony from any law enforcement
officer concerning impairment and the circumstances of the arrest, and
observe the person arrested.
If there is a finding of probable cause, the magistrate shall consider
whether_the person is impaired to the extent that the provisions of
G.S. 15A-534.2 should be imposed.
The magistrate shall also: _
a. Inform the person in writing of the established procedure to
have others appear at the jail to observe his condition or to
administer an additional chemical analysis if the person is
unable to make bond; and
Require the person who is unable to make bond to list all
persons he wishes to contact and telephone numbers on a form
that sets forth the procedure for contacting the persons listed. A
copy of this form shall be filed with the case file.

=

(h)y  The Administrative Office of the Courts shall adopt forms to implement this

Article.

"§ 20-38.4. KFacilities.

(a)  The Chief District Court Judge, the Department of Health and Human

Services, the district attorney. and the sheriff shall:

()
2)
(3)

Establish a written procedure for attorneys and witnesses to have
access to the chemical analysis room.

Approve the location of written notice of implied-consent rights in the
chemical analysis room in accordance with G.S. 20-16.2.

Approve a procedure for access to a person arrested for an
implied-consent offense by family and friends or a qualified person
contacted by the arrested person to obtain_blood or urine when the
arrested person is held in custody and unable to obtain pretrial release

from jail.

H1048-CSRK-40 [v.29] House Bill 1048 Page
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(b)  Signs shall be posted explaining to the public the procedure for obtaining
access to the room where the chemical analysis of the breath is administered and to any
person arrested for an implied-consent oftense. The initial signs shall be provided by the
Department of Transportation, without costs. The signs shall thereafter be maintained
by the county for all county buildings and the county courthouse. -

(c) If the instrument for performing a chemical analysis of the breath is located in
a State or municipal building, then the head of the highway patrol for the county or the
chief of police for the city or that person's designee shall be substituted for the sheriff

when determining signs and access to the chemical analysis room. The signs shall be
maintained by the owner of the building. When a breath testing instrument is in a motor

vehicle or at a temporary location, the Department of Health and Human Services shall

alone perform the above functions listed in subdivisions (a)(1) and (a)(2) of this section.
"§ 20-38.5. Motions and district court procedure. ,

(a)  The defendant may move to suppress evidence or dismiss charges only prior
to trial, except the defendant may move to dismiss the charges for insufficient evidence
at the close of the State's evidence and at the close of all of the evidence without prior
notice. If, during the course of the trial, the defendant discovers facts not previously
known. a motion to suppress or dismiss may be made during the trial.

(b)  Upon a motion to suppress or dismiss the charges, other than at the close of
the State's evidence or at the close of all the evidence, the State shall be granted
reasonable time to procure witnesses or evidence and to conduct research required to
defend against the motion. '

(¢)  The judge shall summarily grant the motion to suppress evidence if the State
stipulates that the evidence sought to be suppressed will not be offered in evidence in
any criminal action or proceeding against the defendant.

(d) The judge may summarily deny the motion to suppress evidence if the
defendant failed to make the motion pretrial when all material facts were known to the

defendant. _

(¢) If the motion is not determined summarily, the judge shall make the
determination after a hearing and finding of facts. Testimony at the hearing shall be
under oath.

(H The judge shall set forth in writing_the findings of fact and conclusions of law
and preliminarily indicate whether the motion should be granted or denied. If the judge
preliminarily indicates the motion should be granted, the judge shall not enter a final
judgment on_the motion until after the State has appealed to superior court or has

indicated it does not intend to appeal.
"§ 20-38.6. Appeal to superior court.

(a)  The State may appeal to superior court any district court preliminary
determination granting a motion to suppress or dismiss. If there is a dispute about the
findings of fact, the superior court shall not be bound by the findings of the district court
but shall determine the matter de novo. Any further appeal shall be governed by Article
90 of Chapter 15A of the General Statutes.

(b)  The defendant may not appeal a denial of a pretrial motion to suppress or to
dismiss but may appeal upon conviction as provided by law.

Page 6 | House Bill 1048 H1048-CSRK-40 [v.29]
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(c)  Notwithstanding the provisions of G.S. 15A-1431. for any implied-consent
offense that is first tried in district court and that is appealed to superior court by the
defendant for a trial de novo as a result of a conviction, the sentence imposed by the
district court is vacated upon giving notice of appeal. The case shall only be remanded
back to district court with the consent of the prosecutor and the superior court. When an
appeal 1s withdrawn or a case 1s remanded back to district court, the district court shall
hold a new sentencing hearing and shall consider any new convictions, and if the
defendant has any pending charges of offenses involving impaired driving, shall delay
sentencing in the remanded case until all cases are resolved."

PART 1V. ALLOWING THE ADMISSIBILITY OF DRUG RECOGNITION

EXPERTS, HGN TESTIMONY, AND OPINION AS TO SPEED BY AN

ACCIDENT RECONSTRUCTION EXPERT
SECTION 5. Atticle 7 of Chapter 8C of the General Statutes is amended by

adding a new rule of evidence to read:

"Rule 707. Drug recognition expert and HGN testimony and opinion as to speed of
an accident reconstruction expert.

(a) Results of Honzontal Gaze Nystagmus (HGN) Test. — The results of a
horizontal gaze nystagmus (HGN) test are admissible into evidence, and the opinion of
the analyst is admissible as to whether the results are consistent with a chemical analysis
or_consistent with a person who is under the influence of a particular type or class of
impairing_substances, when the HGN test is administered by a person who has
successfully completed training in HGN.

(b)  Opinion of Drug Recognition Expert (DRE). — The opinion of a DRE that a
person is under the influence of one or more impairing substances., and the opinion as to
the category of such impairing substance or_substances is admissible in any court or
administrative hearing when the DRE holds a current certification as a DRE issued by
the Department of Health and Human Services.

(¢)  Opinion as to Speed of a Vehicle. — Any person who is found by a court to be
an_expert in_accident reconstruction who has performed a reconstruction of a crash or
has reviewed the report of investigation may give an opinion as to the speed of a vehicle
even if the expert did not actually observe the vehicle moving.

Nothing contained in this Rule shall be construed to prohibit cross-examination of
any person as to their opinions and the basis for the opinions and shall not limit other
opinion testimony otherwise admissible under the rules of evidence or court decision.”
PART V. ALCOHOL SCREENING DEVICES

SECTION 6. G.S. 20-16.3 reads as rewritten:

"§ 20-16.3. Alcohol screening tests required of certain drivers; approval of test
devices and manner of use by Cemmission—for—Health—Serviees;
Department of Health and Human Services; use of test results or refusal.

(a)  When Alcohol Screening Test May Be Required; Not an Arrest. — A
law-enforcement officer may require the driver of a vehicle to submit to an alcohol
screening test within a relevant time after the driving if the officer has:

(1)  Reasonable grounds to believe that the driver has consumed alcohol
and has:

H1048-CSRK-40 [v.29] House Bill 1048 Page 7
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a. Committed a moving traffic violation; or
b. Been involved in an accident or collision; or
(2)  An articulable and reasonable suspicion that the driver has committed
an implied-consent offense under G.S. 20-16.2, and the driver has
been lawfully stopped for a driver's license check or otherwise
lawfully stopped or lawfully encountered by the officer in the course
of the performance of the officer's duties.
Requiring a driver to submit to an alcohol screening test in accordance with this section
does not in itself constitute an arrest.

(b)  Approval of Screening Devices and Manner of Use. — The Commission-for
Health-ServicesDepartment of Health and Human Services is directéd to examine and
approve devices suitable for use by law-enforcement officers in making on-the-scene
tests of drivers for alcohol concentration. For each alcohol screening device or class of
devices approved, the Commission-_Department must adopt regulations governing the
manner of use of the device. For any alcohol screening device that tests the breath of a
driver, the Gemmission- Department is directed to specify in its regulations the shortest
feasible minimum waiting period that does not produce an unacceptably high number of
false positive test results.

(c)  Tests Must Be Made with Approved Devices and in Approved Manner. — No
screening test for alcohol concentration is a valid one under this section unless the
device used is one approved by the Commission-forHealth-Serviees-_Department and
the screening test is conducted in accordance with the applicable regulations of the
Commission- Department as to the manner of its use.

(d)  Use of Screening Test Results or Refusal by Officer. — The results-of-anfact
that a driver showed a positive or negative result on an alcohol screening test, but not
the actual alcohol concentration result, or a driver's refusal to submit may be used by a
law-enforcement officer, and is admissible in a court, or an administrative agency in
determining if there are reasonable grounds for believingbelieving:

(1)  thatThat the driver has committed an implied-consent offense under
6-520-162-G.S. 20-16.2; and
(2)  That the driver had consumed alcohol and that the driver had in his or
her body previously consumed alcohol, but not to prove a particular
alcohol concentration. Negative ertow-results on the alcohol screening
test may be used in factually appropriate cases by the officer, a court,
or an administrative agency in determining whether a person's alleged
impairment 1s caused by an 1mpa1rmg substance other than alcohol.
Exeept—as—pr
saeemﬂe—&e%ﬂﬂay—ne%—be—aénm{ed—m—ewdeﬁee—m—&ny—%etw
administrative proceeding:”
PART VI. CLARIFICATION OF IMPAIRED DRIVING OFFENSES
SECTION 7. G.S. 20-4.01 reads as rewritten:
"§ 20-4.01. Definitions.

Unless the context requires otherwise, the following definitions apply throughout

this Chapter to the defined words and phrases and their cognates:

Page 8 House Bill 1048 H1048-CSRK-40 [v.29]
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(32)

(45)

"

Public Vehicular Area. — Any area within the State of North Carolina
that meets one or more of the following requirements:

a.

d.

The area is generally—epen—to—and—used by the public for
vehicular traffie—traffic at any time, including by way of

illustration and not limitation any drive, driveway, road,

roadway, street, alley, or parking lot upon the grounds and

premises of any of the following:

1. Any public or private hospital, college, university.

school, orphanage, church, or any of the institutions,

parks or other facilities maintained and supported by the

State of North Carolina or any of its subdivisions.

Any service station, drive-in theater, supermarket, store,

restaurant, or office building, or any other business,

residential, or municipal establishment providing parking
space-for-customers;—patrons;—or-the-publie:_whether the
business or establishment is open or closed.

3. Any property owned by the United States and subject to
the jurisdiction of the State of North Carolina. (The
inclusion of property owned by the United States in this
definition shall not limit assimilation of North Carolina
law when applicable under the provisions of Title 18§,
United States Code, section 13).

The area is a beach area used by the public for vehicular traffic.

The area is a 10ad epened—te— sed by vehlcular txaff“c w1thm or

leading to a s 5

guests;-and-members-of-the-publie;-subdivision whethel or not

the subdivision roads have been offered for dedication to the
public.

The area is a portion of private property used for-by vehicular

traffic and designated by the private property owner as a public

vehicular area in accordance with G.S. 20-219.4.

[

State. — A state, territory, or possession of the United States, District of
Columbia, Commonwealth of Puerto Rico, er-a-prevince-et-Canada-a
province of Canada, or the Sovereign Nation of the Eastern Band of

the Cherokee Indians with tribal lands, as defined in 18 U.S.C. § 1151,

located within the boundaries of the State of North Carolina.

SECTION 8. G.S. 20-138.1(a) reads as rewritten:
"§ 20-138.1. Impaired driving.

H1048-CSRK-40 [v.29

House Bill 1048 Page 9
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(a)  Offense. — A person commits the offense of impaired driving if he drives any
vehicle upon any highway, any street, or any public vehicular area within this State:

(1)  While under the influence of an impairing substance; or

(2)  After having consumed sufficient alcohol that he has, at any relevant
time after the driving, an alcohol concentration of 0.08 or more. The
results of a chemical analysis shall be deemed sufficient evidence to
prove a person's alcohol concentration; or

(3)  With any amount of a Schedule 1 or II controlled substance, as listed in
G.S. 90-89 or G.S. 90-90, or its metabolites in his blood or urine.

(al) A person who has submitted to a chemical analysis of a blood sample, pursuant
to G.S. 20-139.1(d), may use the result as evidence that the person did not have, at a
relevant time after driving, an alcohol concentration of 0.08 or more.

(b)  Defense Precluded. — The fact that a person charged with violating this
section is or has been legally entitled to use alcohol or a drug is not a defense to a
charge under this section._However, it shall be an affirmative defense to a charge
pursuant to subdivision (a)(3) of this section for a Schedule 11 controlled substance if the
defendant can show that the Schedule 11 substance in the defendant's blood or urine was
lawfully obtained and taken in therapeutically appropriate amounts.

(bl) Defense Allowed. — Nothing in this section shall preclude a person from
asserting that a chemical analysis result is inadmissible pursuant to G.S. 20-139.1(b2).

(c)  Pleading. — In any prosecution for impaired driving, the pleading is sufficient
il it states the time and place of the alleged offense in the usual form and charges that
the defendant drove a vehicle on a highway or public vehicular area while subject to an
impairing substance. . _

(d)  Sentencing Hearing and Punishment. — Impaired driving as defined in this
section is a misdemeanor. Upon conviction of a defendant of impaired driving, the
presiding judge wust—shall hold a sentencing hearing and impose punishment in
accordance with G.S. 20-179.

(¢)  Exception. — Notwithstanding the definition of "vehicle" pursuant to
G.S.20-4.01(49), for purposes of this section the word "vehicle" does not include a
horsesbieyele;-or-lawnmewer_or bicycle.

SECTION 9. G.S. 20-138.2 reads as rewritten: _

"(a) Offense. — A person commits the offense of impaired driving in a commercial
motor vehicle if he drives a commercial motor vehicle upon any highway, any street, or
any public vehicular area within the State:

(1) While under the influence of an impairing substance; or

(2)  After having consumed sufficient alcohol that he has, at any relevant
time after the driving, an alcohol concentration of 0.04 or more. The
results of a_chemical analysis shall be deemed sufficient evidence to
prove a person's alcohol concentration; or

(3)  With any amount of a Schedule | or Il controlled substance, as listed in
G.S. 90-89 or G.S. 90-90, or its metabolites in his blood or urine.

Page 10 House Bill 1048 H1048-CSRK-40 [v.29]
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(al) A person who has submitted to a chemical analysis of a blood sample, pursuant
to G.S. 20-139.1(d), may use the result as evidence that the person did not have, at a
relevant time after driving, an alcohol concentration of 0.04 or more.

(a2) In order to prove the gross vehicle weight rating of a vehicle as defined in
G.S. 20-4.01(12b), the opinion of a person who observed the vehicle as to the weight,

testimony of the gross vehicle weight rating affixed to the vehicle, the registered or
declared weight shown on the Division's records pursuant to G.S. 20-26(b1), the gross
vehicle weight rating as determined from the vehicle identification number, the listed
gross weight publications from the manufacturer of the vehicle, or any other description
or evidence shall be admissible.

(b)  Defense Precluded. — The fact that a person charged with violating this
section 1s or has been legally entitled to use alcohol or a drug is not a defense to a
charge under this section._However, it shall be an affirmative defense to a charge
pursuant to subdivision (a)(3) of this section for a Schedule 11 controlled substance if the
defendant can show that the Schedule 11 substance in the defendant's blood or urine was
lawfully obtained and taken in therapeutically appropriate amounts.

(b1) Defense Allowed. — Nothing in this section shall preclude a person from
asserting that a chemical analysis result is inadmissible pursuant to G.S. 20-139.1(b2).

"

SECTION 10. G.S. 20-138.3 reads as rewritten:
"§ 20-138.3. Driving by person less than 21 years old after consuming alcohol or
drugs.

(a)  Oftense. — It is unlawful for a person less than 21 years old to drive a motor
vehicle on a highway or public vehicular area while consuming alcohol or at any time
while he has remaining in his body any alcohol or controlled substance previously
consumed, but a person less than 21 years old does not violate this section if he drives
with a controlled substance in his body which was lawfully obtained and taken in
therapeutically appropriate amounts.

(b)  Subject to Implied-Consent Law. — An offense under this section is an
alcohol-related offense subject to the implied-consent provisions of G.S. 20-16.2. The
provisions of G.S. 20-139.1 shall apply to an offense committed under this section.

(b1)  Odor Insufficient. — The odor of an alcoholic beverage on the breath of the
driver is msufficient evidence by itself to prove beyond a reasonable doubt that alcohol
was remaining in the driver's body in violation of this section unless the driver was
offered an alcohol screening test or chemical analysis and refused to provide all
required samples of breath or blood for analysis.

(b2)  Alcohol Screening Test. — Notwithstanding any other provision of law, an
alcohol screening test may be administered to a driver suspected of violation of
subsection (a) of this section, and the results of an alcohol screening test or the driver's
refusal to submit may be used by a law enforcement officer, a court, or an
administrative agency in determining if alcohol was present in the driver's body. No
alcohol screening tests are valid under this section unless the device used is one
approved by the Commission—forHealth-Services—Department of Health and Human

H1048-CSRK-40 {v.29] Housc Bill 1048 Page 11
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Services, and the screening test is conducted in accordance with the applicable
regulations of the Commissien-Department as to its manner and use.

(¢)  Punishment; Effect When Impaired Driving Offense Also Chargcd — The
offense n this section ws—a—Class—2—misdemeaner—shall be punished pursuant to
G.S.20-179. It is not, n any circumstances, a lesser included offense of impaired
driving under G.S. 20-138.1, but if a person is convicted under this section and of an
offense involving impaired driving arising out of the same transaction, the aggregate
punishment imposed by the court may not exceed the maximum applicable to the
offense involving impaired driving, and any minimum punishment applicable shall be
imposed.

(cl) Notwithstanding any other provision of law, if a person either pleads or is
found guilty of a violation of this section, a court may, with the defendant's consent (i)

withhold entry of judgment and defer further proceedings, and (ii) place the defendant

on probation for a minimum of one year upon such reasonable terms and conditions as it

may require. Action may only be taken under this subsection if all of the following

conditions are met:

(1) The defendant has no pending charges under Chapters 18B, 20, 14, or
90 of the General Statutes.

(2)  The detendant has no prior convictions for a violation of thxs section or
of Chapter 18B of the General Statues.

(3) The defendant _has no prior convictions for an offense involving
impaired driving under any federal or other States' statutes relating to
the substances or paraphenelia listed in Articles 5, SA, or 5B of
Chapter 90 of the General Statues.

(c2) Notwithstanding _any other provision of law, a court shall impose, at a
minimum, all of the terms and conditions listed in this subsection for any defendant

placed on probation pursuant to subsection (c1) of this section. The defendant shall:

(1)  Obtain a substance abuse assessment within 30 days and comply with
education or treatment requirements recommended by the assessment.

(2)  Not operate a motor vehicle for at least 90 days.

(3) Perform 50 hours of community service and pay the community
service fee.

(4)  Submit_at reasonable times to warrantless searches by a probation

officer of his or her person, vehicle, and premises including drug and
alcohol screening and testing and pay the costs of such screening and
(5) Not possess or consume any alcoholic beverage or controlled
substance unless the controlled substance is lawfully prescribed to the

person.

(6)  Pay court costs and all fees.

(7) Not violate any law of this or any other state or the federal
government.

(8)  Remain gainfully employed or in _school as a full-time student as
determined by the probation officer. :

Page 12 ' House Bill 1048 H1048-CSRK-40 [v.29]
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(9)  Not violate any other reasonable condition of probation.
Upon violation of any term or condition of probation ordered pursuant to subsection
(cl), or of this subsection, the court may enter an adjudication of guilt and proceed as
otherwise provided. ‘ ‘

(c3) Upon fulfillment of the terms and conditions of probation ordered under
subsections (cl) or (c2) of this section, the court shall discharge the defendant and
dismiss the proceedings against him if all of the following conditions are _met:

(1)  The defendant does not have any pending charges for violating any
law of this State.
(2) The defendant has not violated any laws of this State, including
infractions.
()  The defendant has not been convicted of violating any federal or other
States' statutes that are substantially similar to provisions in Chapters
18B, 20, 14, or 90 of the General Statutes. _
Discharge and dismissal under this section shall be without court adjudication of guilt
and shall not be deemed a conviction for purposes of this section or for purposes of
disqualifications or disabilities imposed by law upon conviction of a crime including the
additional penalties imposed tor second or subsequent convictions.

(&)  Limited Driving Privilege. — A person who is convicted of violating
subsection (a) of this section and whose drivers license is revoked solely based on that
conviction may apply for a limited driving privilege as provided in G.S. 20 179.3. This
subsection shall apply only if the person meets both of the following requirements:

(1) Is 18, 19, or 20 years old on the date of the offense.

(2)°  Has not previously been convicted of a violation of this section.
The judge may issue the limited driving privilege only if the person meets the eligibility
requirements of G.S.20 179.3, other than the requirement in G.S.20 179.3(b)(1)c.
G.S. 20 179.3(e) shall not apply. All other terms, conditions, and restrictions provided
for in G.S. 20 179.3 shall apply. G.S. 20 179.3, rather than this subsection, governs the
issuance of a limited driving privilege to a-person who is convicted of violating
subsection (a) of this section and of driving while impaired as a result of the same
transaction.”

SECTION 11. G.S. 20-138.5(a) reads as rewritten:

"(a) A person commits the offense of habitual impaired driving if he drives while
impaired as defined in G.S. 20-138.1 and has been convicted of three or more offenses
involving impatred driving as defined in G.S. 20-4.01(24a) within seven-10 years of the
date of this oftfense."

SECTION 12. G.S. 20-138.5(c) reads as rewritten:

"(c) An offense under this section is an implied consent offense subject to the
provisions of G.S. 20-16.2._The provisions of G.S. 20-139.1 shall apply to an offense
committed under this section."

PART VII. FELONY DEATH BY VEHICLE AND INJURY BY VEHICLE
SECTION 13. G.S. 20-141.4 reads as rewritten:

"§ 20-141.4. Felony and misdemeanor death by wvehiele:vehicle; felony serious
injury by vehicle: agsgravated offenses; repeat felony death by vehicle.

- H1048-CSRK-40 [v.29] House Bill 1048 Page 13
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(a)  Repealed by Session Laws 1983, c. 435, s. 27.

(al) Felony Death by Vehlcle — A person commits the offense of felony (leath by
vehicle if he—HHH 5
offense-ok
that-otf eme-rﬁheﬁewa{e—eause—ef—me—dea{h

(1)  the person unintentionally causes the death of another person,

(2)  the person was engaged in the offense of impaired driving under
G.S. 20-138.1 or G.S. 20-138.2, and

(3) the commission of the offense in subdivision (al)(2) is the pnoxnmate
cause of the death.

(a2) Misdemeanor Death by Vehicle. — A person commits the offense of

misdemeanor death by vehicle if he-unintenttonally-causes-the-death-efanether-person
while—engaged—in—the—vielatien—efany—State{aw—or-local-ordinance—applying-to—the
W%WW%H@WM%%%M%W

: se-ef—the

the person unintentionally causes the death of another person,

(1)
(2) the person was engaged in the violation of any State law or local
ordinance applying to the operation or use of a vehicle or to the
regulation of tratfic, other than impaired driving under G.S. 20-138.1,
and
(3)  the commission of the offense in subdivision (a2)(2) is the proximate
cause of the death.
(a3) Felony Serious Injury by Vehicle. — A person commits the offense m‘ felony
serious injury by vehicle if
(1)  the person unintentionally causes serious injury to another person,
(2)  the person was engaged in the offense of impaired driving under
G.S. 20-138.1 or G.S. 20-138.2, and
(3) the commission of the offense in subdivision (a3)(2) is the proximate
cause of the serious injury.
(a4) Aggravated Felony Serious Injury by Vehicle. — A person commits the
offense of aggravated felony serious injury by vehicle if
(1) the person unintentionally causes serious injury to another person,
(2) the person was engaged in the offense of impaired driving under
G.S.20-138.1 or G.S. 20-138.2,
3 the commission of the offense in subdivision (a4)(2) is the proximate
cause of the serious injury, and
(4)  the person has a previous conviction involving impaired driving, as
defined in G.S.20-4.01(24a), within seven years of the date of the
offense. ~
(a5) Aggravated Felony Death by Vehicle. — A person commits the offense of
ageravated felony death by vehicle if
(1)  the person unintentionally causes the death of another person,

Page 14 House Bill 1048 ' H1048-CSRK-40 [v.29]
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(2) the person was engaged in the offense of impaired driving under
- (G.S.20-138.1 or G.S. 20-138.2,
(3) the commission of the offense in subdivision (a5)(2) is the proximate
cause of the death, and
(4) the person has a previous conviction involving impaired driving, as
defined in G.S. 20-4.01(24a), within seven years of the date of the
offense.

(a6) Repeat Felony Death by Vehicle Offender. — A person who commits an
offense under -subsection (al) or subsection (aS), and who has a previous conviction
under subsection (al) or subsection (a5), shall be subject to the same sentence as if the
person had been convicted of second degree murder.

(b)  Pumishments. — Unless the conduct is covered under some other provision of
law providing greater punishment, the following classifications apply to the offenses set
forth in this section:

(1) Aggravated felony death by vehicle is a Class D felony.

(2)  Felony death by vehicle is a Class -E felony.

(3)  Aggravated felony serious injury by vehicle is a Class E felony.
(4)  Felony serious injury by vehicle is a Class F felony.

(5) Mlsdemeﬂnol death by vehicle is a Clabs | mlsdemeanm Fe-}epry—death

(c) No Double Pxo%ecutlons — No person who has been placed in jeopardy upon
a charge of death by vehicle may be prosecuted for the offense of manslaughter arising
out of the same death; and no person who has been placed in jeopardy upon a charge of
manslaughter may be prosecuted for death by vehicle arising out of the same death.”
PART VIII. CLARIFYING AND SIMPLIFYING THE IMPLIED CONSENT
LAW

SECTION 14. G.S. 20-16.2 reads as rewritten:
"§ 20-16.2. Implied consent to chemical analysis; mandatory revocation of license
in event of refusal; right of driver to request analysis.

(a)  Basis for Charging Officer to Require Chemical Analysis; Notification of
Rights. — Any person who drives a vehicle on a highway or public vehicular area
thereby gives consent to a chemical analysis if charged with an implied-consent offense.
Fhe-chargme-otticershall-designate-the-type-of-chemical-analysisto-be-administered;
and-H—may--beadministered—when—the-officer—Any law enforcement officer who has
reasonable grounds to believe that the person charged has committed the
implied-consent G#emeoﬁense may obtam a chemncal analysis of the person.

Exeeptas—prov : 5 Before any type of
chemical analysis is administered the person chalged shall be taken before a chemical
analyst authorized to administer a test of a person's breath or a law enforcement officer
who is authorized to administer chemical analysis of the breath, who shall inform the
person orally and also give the person a notice in writing that:

(1)  Fhe-personhas—aright-to-refuse-to-be-tested-You have been charged
with an implied-consent offense. Under the implied-consent law, you
can refuse any test, but your drivers license will be revoked for one

H1048-CSRK-40 [v.29] House Bill 1048 Page 15
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year and could be revoked for a longer period of time under certain
circumstances, and an officer can compel you to be tested under other

laws.

(3)  The test results, or the fact of the—persen'syour refusal, will be
admissible in evidence at trial-on-the-offense-charged:trial.
(4)  Fhepersons-Your driving privilege will be revoked immediately for at
~least 30 days—+ if you refuse any test or the test result is (.08 or more,
0-04-0.04 or more if you were driving a commercial vehicle, or 0.01 or
more if you are under the age of 21.

(5)

charging-officer-After you are released, you may seek your own test in
addition to this test.

(6)  Fhe-person-has—theright-te-You may call an attorney for advice and
select a witness to view for—him—or—her—the testing proeedures;
procedures remaining after the witness arrives, but the testing may not
be delayed for these purposes longer than 30 minutes from the time
when-the person-is-notified-of-his-er-her-of these rights._You must take
the test at the end of 30 minutes even if you have not contacted an
attorney or your witness has not arrived.

Mw—ehaww—eﬁﬂewe%xg—eﬁheem—mﬂwﬂzed—m—m}mmﬁm—emﬂﬂe&l

peﬁemehafgeekﬂw—em#and—“mkmﬂe&eﬁﬁghm—reqwed—b%ﬁbseeﬂe{
amheﬂry—aﬁphwegafd%es%eﬁhe—typeﬂﬁehamemﬂﬂwy%ﬂeﬁgna&eé

(al)  Meaning of Terms. — Under this section, an "implied-consent offense" is an
offense involving impaired driving or an alcohol-related offense made subject to the
procedures of this section. A person is "charged” with an offense if the person is
(mcstcd for |t or if criminal process fon the offense has been issued. Aﬂehafgmﬁ—eﬁﬁea"

Hmwmwneﬂ—m&aakeﬁﬁewemﬂ—nmmkaﬁﬁemaﬂee—
(h)  Unconscious Person May Be Tested. — If a eharging-law _enforcement officer

has reasonable grounds to believe that a person has committed an implied-consent
offense, and the person is unconscious or otherwise in a condition that makes the person
incapable of refusal, the eharging-law enforcement officer may direct the taking of a
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blood sample by—a—person—quahfied—under—G-S20-439-1—or may direct the
administration of any other chemical analysis that may be effectively performed. In this
mmstance the notification of rights set out in subsection (a) and the request required by
subsection (¢) are not necessary.

(¢)  Request to Submit to Chemical Analysis. — Fhe-charging-A law enforcement

officer—officer or chemlcal analy%t m—the—pwﬁeﬁee—ef—ﬂae—eheﬁﬂe&l—aﬁaly&t—whe—lm
notiedthe-person

type of test or tests to be given and elther may requebt the person charged to submit to
the type of chemical analysis designated. If the person charged willfully refuses to
submit to that chemical analysis, hone may be given under the provisions of this section,
but the refusal does not preclude testing under other applicable procedures of law.

(cl) Procedure for Reporting Results and Refusal to Division. - Whenever a
person refuses to submit to a chemical anabysis—analysis, a person has an alcohol
concentration of (.16 or more, or a person's drivers license has an alcohol concentration
restriction and the results of the chemical analysis establish a violation of the restriction,
the charging officer and the chemical analyst must-shall without unnecessary delay go
before an official authorized to administer oaths and execute an affidavit(s) stating that:

(1) The person was charged with an implied-consent oftense or had an
alcohol concentration restriction on the drivers license;

(2)  Fhe—charging—otficer—A law enforcement officer had reasonable
grounds to believe that the person had committed an implied-consent
offense or violated the alcohol concentration restriction on the drivers
license;

(3)  Whether the implied-consent offense charged involved death or critical
injury to another person, if the person willfully refused to submit to
chemical analysis;

(4)  The person was notified of the rights in subsection (a) and

(5)  The results of any tests given or that the person willfully refused to
submit to a chemical analysis—upon—the—request—of—the—charging
etfieer-analysis.

If the person's drivers license has an alcohol concentration restriction, pursuant to
(.S. 20-19(c3), and an officer has reasonable grounds to believe the person has violated
a provision of that restriction other than violation of the alcohol concentration level, the
eharging-officer and chemical analyst shall complete the applicable sections of the
affidavit and indicate the restriction which was violated. The eharging-officer must-shall
immediately mail the aftidavit(s) to the Division. If the eharging—officer is also the
chemical analyst who has notified the person of the rights under subsection (a), the
charging-officer may perform alone the duties of this subsection.

(d)  Consequences of Refusal; Right to Hearing before Division; Issues. — Upon
receipt of a properly executed affidavit required by subsection (c1), the Division must
shall expeditiously notify the person charged that the person's license to drive is revoked
for 12 months, effective on the tenth calendar day after the mailing of the revocation
order unless, before the effective date of the order, the person requests in writing a
hearing before the Division. Except for the time referred to in G.S.20-16.5, if the

H1048-CSRK-40 [v.29] House Bill 1048 Page 17
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person shows to the satisfaction of the Division that his or her license was surrendered
to the court, and remained in the court's possession, then the Division shall credit the
amount of time for which the license was in the possession of the court against the
I2-month revocation period required by this subsection. If the person properly requests
a hearing, the person retains his or her license, unless it is revoked under some other
provision of law, until the hearing is held, the person withdraws the request, or the
person fails to appear at a scheduled hearing. The hearing officer may subpoena any
witnesses or documents that the hearing officer deems necessary. The person may
request the hearing officer to subpoena the charging officer, the chemical analyst, or
both to appear at the hearing if the person makes the request in writing at least three
days before the hearing. The person may subpoena any other witness whom the person
deems necessary, and the provisions of G.S. A-1, Rule 45, apply to the issuance and
service of all subpoenas issued under the authority of this section. The hearing officer is
authorized to administer oaths to witnesses appearing at the hearing. The hearing nust
shall be conducted in the county where the charge was brought, and must-ghall be
fimited to consideration of whether:

(1)  The person was charged with an implied-consent offense or the driver
had an alcohol concentration restriction on the drivers license pursuant
to G.S. 20-19;

(2)  The-charging-A law_enforcement officer had reasonable grounds to
believe that the person had committed an implied-consent offense or
violated the alcohol concentration restriction on the drivers license;

(3)  The implied-consent offense charged involved death or critical injury
to another person, if this allegation is in the atfidavit;

(4)  The person was notified of the person's rights as required by

, subsection (a); and

(5)  The person willfully refused to submit to a chemical analysis-upon-the
request-of-thecharging-officer-analysis.

If the Division finds that the conditions specified in this subsection are met, it must-shall
order the revocation sustained. If the Division finds that any of the conditions (1), (2),
(4), or (5) is not met, it maust-shall rescind the revocation. If it finds that condition (3) is
alleged in the affidavit but is not met, it must-shall order the revocation sustained if that
is the only condition that is not met; in this instance subsection (d1) does not apply to
that revocation. If the revocation is sustained, the person must-shall surrender his or her
license immediately upon notification by the Division.

(d1) Consequences of Refusal in Case Involving Death or Critical Injury. — If the
refusal occurred in a case involving death or critical injury to another person, no limited
driving privilege may be issued. The 12-month revocation begins only after all other
periods of revocation have terminated unless the person's license is revoked under
G.S. 20-28, 20-28.1. 20-19(d), or 20-19(e). If the revocation is based on those sections,
the revocation under this subsection begins at the time and in the manner specified in
subsection (d) for revocations under this section. However, the person's eligibility for a
hearing to determine if the revocation under those sections should be rescinded is
postponed for one year from the date on which the person would otherwise have been
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eligible for sueh-a-the hearing. If the person's driver's license is again revoked while the
I 2-month revocation under this subsection is in effect, that revocation, whether imposed
by a court or by the Division, may only take effect after the period of revocation under
this subsection has terminated.

(e)  Right to Hearing in Superior Court. — If the revocation for a willful refusal is
sustained after the hearing, the person whose license has been revoked has the right to

hlc a petmon |n the supenon court for a hearing de—neve—upem—me—hsues—h&ted—m

e%de#med%@—S—?A%LMaere%h&ehafgeam—made—on the recor (l The

superior u)unl review shall be limited to whether there is sufficient evidence in the
record_to support the Commissioner's findings of fact and whether the conclusions of
law_are supported by the findings of fact and whether the Commissioner committed an
error of law i revoking the license.

(el)  Limited Driving Privilege after Six Months in Certain Instances. — A person
whose driver's license has been revoked under this section may apply for and a judge
authorized to do so by this subsection may issue a limited driving privilege if:

(1) At the time of the refusal the person held either a valid drivers license
or a license that had been expired for less than one year;

(2) At the time of the refusal, the person had not within the preceding
seven years been convicted of an offense involving impaired driving;

(3) At the time of the refusal, the person had not in the preceding seven
years willfully refused to submit to a chemical analysis undel this
section;

(4)  The implied consent offense charged did not involve death or critical
injury to another person;

(5)  The underlying charge for which the defendant was' requested to
submit to a chemical analysis has been ﬁnally disposed of:

a. Other than by conviction; or

b. By a counviction of impaired driving under G.S. 20 138.1, at a
punishment level authorizing issuance of a limited driving
privilege under G.S.20 179.3(b), and the defendant has
complied with at least one of the mandatory conditions of
probation listed for the punishment level under which the
defendant was sentenced;

(6)  Subsequent to the refusal the person has had no unresolved pending
charges for or additional convictions of an offense involving impaired
driving;

(7)  The person's license has been revoked for at least six months for the
refusal; and

(8)  The person has obtained a substance abuse assessment from a mental
health facility and successfully completed any recommended training
or treatment program.

H1048-CSRK-40 [v.29] House Bill 1048 Page 19
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Except as modified in this subsection, the provisions of G.S. 20 179.3 relating to the
procedure for application and conduct of the hearing and the restrictions required or
authorized to be included in the limited driving privilege apply to applications under
this subsection. If the case was finally disposed of in the district court, the hearing shall
be conducted in the district court district as defined in G.S. 7A 133 in which the refusal

occurred by a district court judge. If the case was finally disposed of in the superior

court, the hearing shall be conducted in the superior court district or set of districts as

~defined in G.S. 7A 41.1 in which the refusal occurred by a superior court judge. A

limited driving privilege issued under this section authorizes a person to drive if the
person's license is revoked solely under this section or solely under this section and
G.S. 20 17(2). If the person's license is revoked for any other reason, the limited driving
privilege 1s invalid.

() Notice to Other States as to Nonresidents. — When it has been finally
determined under the procedures of this section that a nonresident's privilege to drive a

“motor vehicle in this State has been revoked, the Division sust-shall give information in

writing of the action taken to the motor vehicle administrator of the state of the person's
residence and of any state in which the person has a license.

(g)  Repealed by Session Laws 1973, c. 914.

(h)  Repealed by Session Laws 1979, c. 423, s. 2.

(1) Right to Chemical Analysis before Arrest or Charge. — A person stopped or
questioned by a law enforcement officer who is investigating whether the person may
have committed an implied consent offense may request the administration of a
chemical analysis before any arrest or other charge is made for the offense. Upon this
request, the officer shall afford the person the opportunity to have a chemical analysis of
his or her breath, if available, in accordance with the procedures required by G.S. 20
139.1(b). The request constitutes the person's consent to be transported by the law
enforcement officer to the place where the chemical analysis is to be administered.
Before the chemical analysis is made, the person shall confirm the request in writing
and shall be notified:

(1) That the test results will be admissible in evidence and may be used
against the-persenyou in any implied consent offense that may arise;

Your driving privilege will be revoked immediately for' at least 30 days
if the test result 1s 0.08 or more, 0.04 or more if you were driving a
commercial vehicle, or 0.01 or more if you are under the age of 21.

(3)  That if the—person—failsyou fail to comply fully with the test

procedures, the officer may charge the-persenyou with any offense for -

which the officer has probable cause, and if the—persen—isyou are
charged with an implied consent offense, the-persen'syour refusal to
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submit to the testing required as a result of that charge would result in
revocation of the-persen's-driver'sticense:your driving privilege. The
results of the chemical analysis are admissible in evidence in any
proceeding in which they are relevant.”
PART IX. ADMISSIBILITY OF CHEMICAL ANALYSES
SECTION 15. G.S. 20-139.1 reads as rewritten:
"§ 20-139.1. Procedures governing chemical analyses; admissibility; evidentiary
provisions; controlled-drinking programs.

(a)  Chemical Analysis Admissible. — In any implied-consent offense under
(.S. 20-16.2, a person's alcohol concentration or the presence of any other impairing
substance in the person's body as shown by a chemical analysis is admissible in
evidence. This section does not limit the introduction of other competent evidence as to
a person's alcohol concentration or results of other tests showing the plesence of an
impatiring substance, including other chemical tests.

(b)  Approval of Valid Test Methods; Licensing Chemical Analysts — A-The
results of a chemical analysis—to-be-vahd;—shal-be-analysis shall be deemed sufficient
evidence to prove a person's alcohol concentration. A chemical analysis of the breath
administered pursuant to- the implied-consent law is admissible in_any court or
administrative hearing or proceeding if it meets both of the following requirements:

(1)  Itis performed in accordance with the previsions-ef-this-section—Fhe

rules of the Department of Health and Human Services.

(2)  The person performing the analysis had, at the time of the analysis, a
current permit issued by the Department of Health and Human
Services authorizing the person to perform a test of the breath using

the type of instrument employed. for-that-type-of-chemical-anabysis:
For purposes of establishing compliance with subdivision (b)(1) of this section, the
court or administrative agency shall take notice of the rules of the Department of Health
and Human Services. For purposes of establishing compliance with subdivision (b)(2)
of this section, the court or adminstrative agency shall take judicial notice of the list of
permits issued to the person performing the analysis, the type of instrument on which
the person is_authorized to perform tests of the breath, and the date the permit was

issued. The Commission—for—Health—Services—may-adeptrules—approving—satisfactory
methods-or-techniques—for-performing-ehenteal-analyses—and-the-Department of Health

and Human Services may ascertain the qualifications and competence of individuals to
conduct particular chemical analyses—analyses and the methods for conducting chemical
analyses. The Department may issue permits to conduct chemical analyses to
individuals it finds qualified subject to periodic renewal, termination, and revocation of
the permit in the Department's discretion.

(bl) When Officer May Perform Chemical Analysis. — Exceptas-provided-n-this

~
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Any person_possessing a_current_permit authorizing the person to perform chemical
analysis may perform a chemical analysis.

(b2) Breath' Analysis Results Inadmissible——Preventive Maintenance—Neot
Performed—Maintenance. — The Department of Health and Human Services shall
perform preventive _maintenance _on_breath-testing instruments used for chemical
analysis. A court or administrative agency shall take judicial notice of the preventive
maintenance records of the Department. Notwithstanding the provisions of subsection
(b), the results of a chemical analysis of a person's breath performed in accordance with
this section are not admissible in evidence if:

(1)  The defendant objects to the introduction into evidence of the results
of the chemical analysis of the defendant's breath; and

(2)  The defendant demonstrates that, with respect to the instrument used to
analyze the defendant's breath, preventive maintenance procedures
required by the regulations of the Cemmission—forHealth-Services
Department of Health and Human Services had not been performed
within the time limits prescribed by those regulations.

(b3)  Sequential Breath Tests Required. —By-January——1985;-theregulations—of
the—Commission—for—Health—Services—The methods governing the administration of
chemical analyses of the breath shall require the testing of at least duplicate sequential
breath samples. The results of the chemical analysis of all breath samples are admissible
if the test results from any two consecutively collected breath samples do not differ
from each other by an alcohol concentration greater than (.02, Only the lower of the
two test results of the consecutively administered tests can be used to prove a particular

alcohol concentration. These regulations-must-provide:
£
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A person's refusal to give the sequential breath samples necessary to constitute a valid
chemical analysis 1s a refusal under G.S. 20-16.2(c).

A person's refusal to give the second or subsequent breath sample shall make the
result of the first breath sample, or the result of the sample providing the lowest alcohol
concentration if.more than one breath sample is provided, admissible in any judicial or
administrative hearing for any relevant purpose, including the establishment that a
person had a particular alcohol concentration for conviction of an offense involving
impaired dri wmg

tmﬁubsec—mm—deea—ﬂem :

chenvenl-analysis

(b5) Subsequent Tests Allowed — A person may be requested, pursuant to
(.S. 20-16.2, to submit to a chemical analysis of the person's blood or other bodily fluid
or substance in addition to or in lieu of a chemical analysis of the breath, in the
discretion of the-eharging-a law enforcement officer. If a subsequent chemical analysis
is requested pursuant to this subsection, the person shall again be advised of the implied
consent rights in accordance with G.S. 20-16.2(a). A person's willful refusal to submit
to a chemical analysis of the blood or other bodily fluid or substance is a willful refusal
under G.S. 20-16.2.

(b6) The Department of Health and Human Services shall post on a Web page and
file with the clerk of superior court in each county a list of all persons who have a
permit authorizing them to perform chemical analyses, the type of analyses that they can
perform, the instruments that each person is authorized to_operate, and the effective
dates of the permits, and records of preventive maintenance. A court shall take judicial
notice of whether, at the time of the chemical analysis, the chemical analyst possessed a
permit authorizing the chemical analyst to perform the chemical analysis administered
and whether _preventive _maintenance _had been performed on the breath-testing
istrument in accordance with the Department's rules.

(¢)  Withdrawal-ef-Blood and Urine_for Chemical Analysis. - Notwithstanding
any other provision of law, Whea-when a blood or urine test is specified as the type of
chemical analysis by the—charging—a law enforcement officer, enly—a physician,
registered nurse, emergency medical technician, or other qualified person may-shall
withdraw the blood sample—sample and obtain the urine sample, and no further
authorization or approval is required. If the person withdrawing the blood or collecting

the urine requests written confirmation of the eharging-law enforcement officer's request

for the withdrawal of bleed;~blood or collecting the urine, the officer shall furnish it
before blood is withdrawn—withdrawn or urine collected. When blood 1s withdrawn or

" H1048-CSRK-40 [v.29] House Bill 1048 Page 23
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urine collected pursuant to a ehargig—law_enforcement officer's request, neither the
person withdrawing the blood nor any hospital, laboratory, or other institution, person,
firm, or corporation employing that person, or contracting for the service of
withdrawing blood, may be held criminally or civilly liable by reason of withdrawing
that blood, except that there is no immunity from liability for negligent acts or
OMIsSIoNs.

(cl) Admissibility. The results of a chemlcal analysis of blood or urine by the
North Carolina State Bureau of Investigation Laboratory, the Charlotte, North Carolina,
Police Department Laboratory, or any other laboratory approved for chemical analysis
by the Department of Health and Human Services, are admissible as evidence in all
administrative_hearings, and in_any court, without further authentication. The results
shall be certified by the person who performed the analysis, and reported on a form
approved by the Attorney General. However, if the defendant notifies the State, at Icast
five days before trial in the superior court division or an adjudicatory hearing in juvenile
court, that the defendant objects to the introduction of the report into evidence, the
admissibility of the report shall be determined and governed by the appropriate rules of
evidence.

The report_containing the results of any blood or urine test may be transmitted
clectronically or via facsimile. A copy of the affidavit sent electronically or via
facsimile_shall be admissible in any court or administrative hearing without further
authentication. A _copy of the report shall be sent to the charging officer, the clerk of
superior court in the county in which the criminal charges are pending, the Division of
Motor Vehicles, and the Department of Health and Human Services.

Nothing in this subsection precludes the right of any party to call any witness or to
introduce any evidence supporting or contradicting the evidence contained in the report.

(c2) A chemical analysis of blood or urine, to be admissible under this section,
shall be performed in accordance with rules or procedures adopted by the State Bureau
of Investication, or by another laboratory certified by the American Society of Crime
Laboratory Directors (ASCLD), for the submission, identification, analysis, and storage
of forensic analyses.

(c3) Procedure for Establishing Chain of Custody Without Calling Unnecessary
Witnesses. - ,

(1)  For the purpose of establishing the chain of physical custody or control
of blood or urine tested or analyzed to determine whether it contains
alcohol, a controlled substance or its metabolite, or any impairing
substance, a statement signed by each successive person in the chain of
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custody that the person delivered it to the other person indicated on or
about the date stated is prima facie evidence that the person had
custody and made the delivery as stated, without the necessity of a
personal appearance in court by the person signing the statement.

(2) The statement shall contain a sufficient description of the material or
its container so as to distinguish it as the particular item in_question
and shall state that the material was delivered in essentially the same
condition -as_received. The statement may be placed on the same
document as the report provided for in subsection (c1) of this section.

(3)  The provisions of this subsection may be utilized in any administrative
hearing and by the State in district court, but can only be utilized in a
case originally tried in superior court or an adjudicatory hearing in
juvenile court if the defendant fails to notify the State at least five davs
before trial that the defendant objects to the introduction of the
statement into evidence.

(4)  Nothing in this subsection precludes the right of any party to call any
witness or to introduce any evidence supporting or contradicting the
evidence contained in the statement.

(c4) The results of a blood or urine test are admissible to prove a person's alcohol
concentration or the presence of controlled substances or metabolites or any other
impairing substance if: :

(1) A _law_enforcement officer or chemical analyst requested a blood

: and/or urine sample from the person charged; and

(2) A chemical analysis of the person's blood was performed by a
chemical analyst possessing a permit issued by the Department of
Health and Human Services authorizing the chemical analyst to
analyze blood or urine for alcohol or controlled substances,
metabolites of a controlled substance, or any other impairing
substance.

For purposes of establishing compliance with subdivision (2) of this subsection, the
court or administrative agency shall take judicial notice of the list of persons possessing
permits. the type of instrument on which each person is authorized to perform tests of
the blood and/or urine, and the date the permit was issued and the date it expires.

(Y  Rightto Addmonal Teqt — A—ﬁeﬁen—whesﬂbnﬂts—t&a—ehen%eai—anﬂly&wmay
have-a~qualthted-pers
MH)HHV%ﬁH&Hﬁ@%%%MF%%@MﬁﬂMH&Q%%%WH
WM;aHmwmmWemmmﬁmmg@

ﬁeﬁeﬁ—m—hzhﬁﬁbmﬂted%mm%%hﬂm%—ﬁeheﬁﬂﬂ

&ew—deeesﬁe—&he—peﬁeﬁ—fei—mat—ﬁwpese—Nothmg in thlS sectlon shall be constlued to

prohibit a person from obtaining or attempting to obtain an additional chemical analysis.
If the person is not released from custody after the initial appearance, the agency having
custody of the person shall allow the person access to a telephone to attempt to arrange
for any additional test and allow access to the person in accordance with the agreed
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procedure in G.S. 20-38.4. The failure or inability of the person who submitted to a
chemical analysis to obtain any additional test or to withdraw blood does not preclude
the admission of evidence relating to the chemical analysis.

(d) Right to Require Additional Tests. — If a person refuses to submit to any test
or_tests pursuant to this section, any law enforcement officer with probable cause may,
without a court order, compel the person to provide blood or urine samples for analysis
if the officer reasonably believes that the delay necessary to obtain a court order, under
the circumstances, would result in the dissipation of the percentage of alcohol in the
person's blood or urine.

(d2) Notwithstanding any other provision of law, when a blood or urine sample is
requested under subsection (d)(1) by a law enforcement officer, a physician, registered
nurse, emergency medical technician, or other qualified person shall withdraw the blood
and obtain the urine sample, and no further authorization or approval is required. If the
person withdrawing the blood or collecting the urine requests written confirmation of
the charging officer's request for the withdrawal of blood or obtaining urine, the officer
shall furmsh it before blood 1s withdrawn or urine obtained.

(d3) When blood is withdrawn or urine collected pursuant to a law enforcement
officer's request. neither the person withdrawing the blood nor any hospital, laboratory,
or other institution, person, firm, or corporation employing that person, or contracting
for the service of withdrawing blood, may be held criminally or civilly liable by reason
of withdrawing that blood, except that there is no immunity from liability for negligent
acts or omissions. The results of the analysis of blood or urine under this subsection

- shall be admissible if performed by the State Bureau of Investigation Laboratory or any

other hospital or qualified laboratory. .
(¢)  Recording Results of Chemical Analysis of Breath. — Fhe-chenteal-analyst
whe-adminpisters—a- %MWWWH@%M@WMWM%&&

making-any-chemieal-analysis:
() The-aleohol L led_bv_the_chemmical

w&%&eﬁﬁ%e—ehmeal—aaﬂyﬁq—my—be—used— A person charged with an implied-consent

offense who has not recetved, prior to a trial, a copy of the chemical analysis results the
State intends to offer into evidence may request in writing a copy of the results. The
failure to provide a copy prior to any trial shall be grounds for a continuance of the case
but shall not be grounds to suppress the results of the chemical analysis or to dismiss the
criminal charges.

(el) Use of Chemical Analyst's Affidavit in District Court. — An affidavit by a
chemical analyst sworn to and properly executed before an official authorized to
administer oaths is admissible in evidence without further authentication in any hearing
or trial in the District Court Division of the General Court of Justice with respect to the
following matters:
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(1) The alcohol concentration or concentrations or the presence or absence
of an impairing substance of a person given a chemical analysis and
who 15 involved in the hearing or trial.

(2)  The time of the collection of the blood, breath, or other bodily fluid or
substance sample or samples for the chemical analysis.

(3) The type of chemical analysis administered and the procedures
followed. .

(4)  The type and status of any permit issued by the Department of Health
and Human Services that the analyst held on the date the analyst
performed the chemical analysis in question.

(5)  If the chemical analysis is performed on a breath-testing instrument for
which regulations adopted pursuant to subsection (b) require
preventive maintenance, the date the most recent preventive

~maintenance procedures were performed on the breath-testing
instrument used, as shown on the maintenance records for that

instrument.
The Department of Health and Human Services shall develop a form for use by
chemical analysts in making this affidavit. If any person who submitted to a chemical
analysis desires that a chemical analyst personally testify in the hearing or trial in the
District Court Division, the person may subpoena the chemical analyst and examine him
as 1t he were an adverse witness._A subpoena for a chemical analyst shall not be issued
unless the person files in writing with the court and serves a copy on the district attorney

at least five days prior to trial an affidavit specifying the factual grounds on which the
person believes the chemical analysis was not properly administered and the facts that

the chemical analyst will testify about and stating that the presence of the analyst is
necessary for the proper defense of the case. The district court shall determine if there
are _grounds to believe that the presence of the analyst requested is necessary for the
proper defense. If so, the case shall be continued until the analyst can be present. The

criminal case shall not be dismissed due to the failure of the analyst to appear, unless

the analyst willfully fails to appear after being ordered to appear by the court.

() Evidence of Refusal Admissible. — If any person charged with an
implied-consent offense refuses to submit to a chemical analysis-analysis or to perform
field sobriety tests at the request of an officer, evidence of that refusal is admissible in
any ertnal-criminal, civil, or administrative action against him-for-an+mphed-consent
oftense-under-G-5-20-1+6-2:the person.

(¢)  Controlled-Drinking Programs. — The Department of Health and Human

o

- Services may adopt rules concerning the ingestion of controlled amounts of alcohol by

individuals  submitting to chemical testing as a part of scientific, experimental,
educational, or demonstration programs. These regulations shall prescribe procedures
consistent with controlling federal law governing the acquisition, transportation,
possession, storage, administration, and disposition of alcohol intended for use in the
programs. Any person in charge of a controlled-drinking program who acquires alcohol
under these regulations must keep records accounting for the disposition of all alcohol
acquired, and the records must at all reasonable times be available for inspection upon
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the request of any federal, State, or local law-enforcement officer with jurisdiction over
the laws relating to control of alcohol. A controlled-drinking program exclusively using
lawfully purchased alcoholic beverages in places in which they may be lawfully
possessed, however, need not comply with the record-keeping requirements of the
regulations authorized by this subsection. All acts pursuant to the regulations reasonably
done in furtherance of bona fide objectives of a controlled-drinking program authorized
by the regulations are lawful notwithstanding the provisions of any other genelal or
local statute, regulation, or ordinance controlling alcohol.”

“PART X. IMPROVED ACCESS TO MEDICAL RECORDS IN IMPAIRED

DRIVING CASES

SECTION 16. Chapter 90 of the General Statutes is amended by adding a

new section to read:

"§ 90-21.20B. Access to medical information for law enforcement purposes.

(a)  Notwithstanding_any other provision of law, if a person is_involved in a
vehicle crash: ,

(1) Any health care provider who is providing medical treatment to the
person shall, upon request, disclose to any law enforcement officer
investigating the crash the following information about the person:
name, current location, and whether the person appears to be impaired
by alcohol, drugs, or another substance.

(2) Law_enforcement officers shall be provided access to visit and
interview the person upon request, except when the health care
provider requests temporary privacy for medical reasons. -

(3) A health care provider shall disclose a certified copy of all identifiable
health information related to that person as specified in_a search
warrant or an order issued by a judictal official.

(b) A _prosecutor _or law enforcement officer receiving identifiable _health
information_under this section shall not disclose this information to others except as
necessary to the investigation or otherwise allowed by law.

(c) A _certified copy of identifiable health information, .if relevant, shall be
admissible in any hearing or trial without further authentication.

(d) As used in this section, "health care provider" has the same meaning as in
G.S.90-21.11."

SECTION 17. G.S. 8-53.1 reads as rewritten: :

"§ 8-53.1. Physician-patient and nurse privilege waived in child abuse:abuse;

disclosure of information in impaired driving accident cases.

(a)  Notwithstanding the provisions of G.S.8-53 and G.S.8-53.13, the
physician-patient or nurse privilege shall not be a ground for excluding evidence
regarding the abuse or neglect of a child under the age of 16 years or regarding an
illness of or injuries to such child or the cause thereof in any judicial proceeding related
to a report pursuant to the North Carolina Juvemle Code, Chapter 7B -of the General
Statutes of North Carolina.
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(b)  Nothing in this Article shall preclude a health care provider. as defined in
G.S. 90-21.11, from disclosing information to a law enforcement agency investigating a
vehicle crash under the provisions of G.S. 90-21.20B." |
PART XI. PROSECUTOR REPORTING WHEN IMPLIED-CONSENT CASE 1S
DISMISSED

SECTION 18. G.S. 20-138.4 reads as rewritten:
"§ 20-138.4. Requirement that prosecutor explain reduction or dismissal of charge
involving impaired driving.

(a)  Any prosecutor swust—shall enter detailed facts in the record of any case
wvelving-tmpatred-debving-subject to the implied consent law or involving driving while
license revoked for impaired driving as defined in G.S. 20-28.2 explaining orally in
open court and in writing the reasons for his action if he:

(1)  Enters a voluntary dismissal; or -
(2)  Accepts a plea of guilty or no contest to a lesser included offense:; or
(3)  Substitutes another charge, by statement of charges or otherwise, if the
substitute charge carries a lesser mandatory minimum punishment or is
not an offense involving impaired driving; or
(4)  Otherwise takes a discretionary action that effectively. dismisses or
reduces the original charge in the case involving impaired driving.
General explanations such as "interests of justice”" or "insufficient evidence" are not
sufficiently detailed to meet the requirements of this section.

(b)  The written explanation shall be signed by the prosecutor taking the action on

a_form approved by the Administrative Office of the Courts and shall contain, at a

minimum,

(1) The alcohol concentration or the fact that the driver refused.

(2) A list of all prior convictions of implied-consent offenses or driving
while license revoked.

(3)  Whether the driver had a valid drivers license or privilege to drive in
this State as indicated by the Division's records,

(4) A statement that a check of the database of the Administrative Office
of the Courts revealed whether any other charges against the defendant
were pending,

(5)  The elements that the prosecutor believes in good faith can be proved,
and a list of those elements that the prosecutor cannot prove and why.

(6)  The name and agency of the charging officer and whether the officer is

available.
(7)  Any other reason why the charges are dismissed.

() A copy of the form required in subsection (b) shall be sent to the head of the
law enforcement agency that employed the charging officer. to the district attorney who
employs the prosecutor, and filed in the court file. The Administrative Office of the
Courts shall electronically record this data in its database and make it available upon

request.”
SECTION 19.1. G.S. 7A-109.2 reads as rewritten:
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"§ TA-109.2. Records of dispositions in criminal eases:cases; impaired driving
integrated data system.

(@)  Each clerk of superior court shall ensure that all records of dispositions in
criminal cases, including those records filed electronically, contain all the essential
information about the case, including the identity-the name of the presiding judge and
the attorneys representing the State and the defendant.

(h)  In_addition to_the information required by subsection (a) for all offenses
involving impaired driving as defined by G.S.20-4.01, all charges of driving while

license revoked for an impaired driving license revocation as defined by G.S. 20-28.2,

and any other violation of the motor vehicle code involving the operation of a vehicle

and the possession, consumption, use, or transportation of alcoholic beverages. the clerk

shall include in the electronic records the following information:

(1)  The reasons for any voluntary dismissal or reduction of charges as
specified in G.S. 20-138.4; :

(2)  The reasons for any pretrial dismissal by the court;

(3)  The reasons for any continuances granted in the case;

(4) The alcohol concentration reported by the charging officer or chemical
analyst, if any;

(5)  The reasons for any suppression of evidence;

(6)  The reasons for dismissal of charges at trial;

(7)  The punishment imposed, including community service, jail, substance
abuse assessment and education or treatment, amount of any fine,
costs, and fees imposed;

(8)  The amount and reason for waiving or reduction of any fee or fine;

(9)  The time or other conditions given to pay any fine, cost, or fees;

(10) After_the initial disposition, the modification or reduction to any
sentence, fee owed, fine, or restitution and the name and agency of the
person requesting the modification;

(11) The date of compliance with court-ordered community service, jail
sentence, substance abuse assessment, substance abuse education or
treatment, and payment of fines, costs, and fees; and

(12) Subsequent court proceedings to enforce compliance with punishment,
assessment. treatment, education, or payment of fines, costs, and fees.

-SECTION 19.2. Chapter 7A of the General Statutes is amended by adding a
new section to read:
"8 7A-346.3. Impaired driving integrated data system report.
The information compiled by G.S.7A-109.2 shall be maintained in__an

Administrative Office of the Courts database. By March 1, the Administrative Office of

the Courts shall provide an annual report of the previous calendar year to the Joint
Legislative Commission on Governmental Operations and the Joint Corrections, Crime
Control and Juvenile Justice Oversight Committee. The annual report shall show the
types of dispositions for the entire State, by county, by judge, by prosecutor, and by
defense attorney. This report shall also include the amount of fines, costs, and fees
ordered at the disposition of the charge, the amount of any subsequent reduction,
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amount collected and amount still owed,, and compliance with sanctions of community
service, jatl, substance abuse assessment, treatment, and education. The Administrative
Office of the Courts shall facilitate public access to the information collected under this
section by posting this information on the court's internet page in a manner accessible to
the public_and shall make reports of any information collected under this section
available to the public upon request and without charge."
PART XII. NOTICE PROCEDURE AND DRIVING WHILE LICENSE
REVOKED AFTER FAILURE TO APPEAR.

SECTION 20. G.S. 20-48 reads as rewritten:
"§ 20-48. Giving of notice.

(a)  Whenever the Division is authorized or required to give any notice under this
Chapter or other law regulating the operation of vehicles, unless a different method of
giving such notice 1s otherwise expressly prescribed, such notice shall be given either by
personal delivery thereof to the person to be so notified or by deposit in the United
States mail of such notice in an envelope with postage prepaid, addressed to such person
at his address as shown by the records of the Division. The giving of notice by mail is
complete upon the expiration of four days after such deposit of such notice. Proof of the

giving of notice in either such manner may be made by the-certificate-ef-any-officer-or

employee-of-the-Division-or-affidavit-of-any-person-over1-8—years—otage; naming-the

person—to-when-such-notice-was-given-and-speeifying-the-timeplaceand-mannerof
the-grving-thereof:a_notation in the records of the Division that the notice was sent to a

particular_address and the purpose of the notices. A certified copy of the Division's

records may be sent by the Police Information Network, facsimile, or other electronic
means. A _copy of the Division's records sent under the authonty of this section is
admissible as evidence in any court or administrative agency and is sufticient evidence
to discharge the burden of the person presenting the record that notice was sent to the
person named in the record, at the address indicated in the record, and for the purpose
indicated in_the record. There i1s no requirement that the actual notice or letter be

(.b) Notwithstanding any other provision of this Chapter at any time notice is now
required by registered mail with return receipt requested, certified mail with return
receipt requested may be used in lieu thereof and shall constitute valid notice to the
same extent and degree as notice by registered mail with return receipt requested.

(¢)  The Commissioner shall appoint such agents of the Division as may be
needed to serve revocation notices required by this Chapter. The fee for service of a
notice shall be fifty dollars ($50.00)."

SECTION 21. G.S. 20-28 reads as rewritten:
"§ 20-28. Unlawful to drive while license reveked-revoked, after notification, or
while disqualified.

(a)  Driving While License Revoked. — Except as provided in subsection (al) of
this section, any person whose drivers license has been revoked who drives any motor
vehicle upon the highways of the State while the license is revoked is guilty of a Class |
misdemeanor. Upon conviction, the person's license shall be revoked for an additional
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period of one year for the first offense, two years for the second offense, and
permanently for a third or subsequent offense.

The restoree of a revoked drivers license who operates a motor vehicle upon the
highways of the State without maintaining financial responsibility as provided by law
shall be punished as for driving without a license.

(al)  Driving Without Reclaiming License. — A person convicted under subsection
(a) shall be punished as if the person had been convicted of driving without a license
under G.S. 20-35 if the person demonstrates to the court that either subdivisions (1) and
(2). or subdivision (3) of this subsection is true:

(1) At the time of the offense, the person's license was revoked solely
under G.S. 20-16.5; and
(2) a The offense occurred more than 45 days after the effective date
of a revocation order issued under G.S.20-16.5(f) and the
period of revocation was 45 days as provided under subdivision
(3) of that subsection; or
b. The offense occurred more than 30 days after the effective date
of the revocation order issued under any other provision of
G.S. 20-16.5; or
(3) At the time of the offense the person had met the requirements of
G.S. 50-13.12, or G.S. 110-142.2 and was eligible for reinstatement of
the person's drivers license privilege as provided therein.

In addition, a person punished under this subsection shall be treated for drivers
license and insurance rating purposes as if the person had been convicted of driving
without a license under G.S. 20-35, and the conviction report sent to the Dlvmon must
indicate that the person is to be so treated.

(22) Driving After Notification or Failure to Appear. -- A person shall be guilty of
a Class | misdemeanor if:

(1)  The person drives upon a highway while that person's license is
revoked for an impaired drivers license revocation after the Division
has sent notification in accordance with G.S. 20-48; or

(2)  The person fails to appear for two years from the date of the charge
after being charged with an implied consent offense.

Upon conviction, the person's drivers license shall be revoked for an additional
period of one year for the first offense, two vears for the second offense, and

permanently for a third or subsequent offense. The restoree of a revoked drivers license

who operates a motor vehicle upon the highways of the State without maintaining

financial responsibility as provided by law shall be punished as for driving without a

license.
(b)  Repealed by Session Laws 1993 (Reg. Sess., 1994), c. 761, s. 3.
(¢)  When Person May Apply for License. — A person whose license has been
revoked may apply for a license as follows:
(1) I revoked under subsection (a) of this section for one yearyear, the
person may apply for a license after 90 days.
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(2)  If punished under subsection (al) of this section and the original
revocation _was _pursuant _to G.S.20-16.5, in_order to obtain
reinstatement of a drivers license, the person must obtain a substance
abuse assessment and show proof of financial responsibility to the
Division. If the assessment recommends education or treatment, the
person must complete the education or treatment within the time limits
specified by the Division.

(3)  If revoked under subsection (a2) of this section for one year, the
person may apply for a license after one year.

(4) Ifrevoked under this section for two years, the person may apply for a
license after one year.

(5) Ifrevoked under this section permanently, the person may apply for a

license after three years.A—ﬁereﬂ—whese—Heense—has—beeﬂ-reveked

permm}eﬂﬂquyaﬁply—fe*—a%eense—aﬂepﬂﬂee—yem%

(cl)  Upon the filing of an application the Division may, with or without a hearing,
issue a new license upon satisfactory proof that the former licensee has not been
convicted of a moving violation under this Chapter or the laws of another state, a
violation of any provision of the alcoholic beverage laws of this State or another state,
or a violation of any provisions of the drug laws of this State or another state when any
of these violations occurred duri ing the revocation period.

(c2) The Division may impose any restrictions or conditions on the new license
that the Division considers appropriate for the balance of the revocation period. When
the revocation period is permanent, the restrictions and conditions imposed by the
Division may not exceed three years.

(c3) A _person whose license is revoked for violation of subsection (al) of this
section_where the person's license was originally revoked for an impaired driving

revocation, or a person whose license is revoked for a violation of subsection (a2) .of

this section, may only have the license conditionally restored by the Division pursuant

to the provisions of subsection (c4) of this section.

(c4) For a conditional restoration under subsection (c3) of this section, the
Division shall require at a minimum that the driver obtain a substance abuse assessment

prior to issuance of a license and show proof of financial responsibility. If the substance

abuse assessment recommends education or treatment, the person must complete the
education or treatment within the time limits specified. If the assessment determines that
the person abuses alcohol. the Division shall require the person to install and use an

ienition interlock system on any vehicles that are to be driven by that person for the

period of time set forth in G.S. 20-17.8(c).

(c5) For licenses conditionally restored pursuant to subsections (c3) and (c4) of
this section, the Division shall cancel the license and impose the remaining revocation

period if any of the following occur:

(1) - the person violates any condition of the restoration;
.(2)  the person is convicted of any moving offense in this or another state;
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(3)  the person is convicted for a violation of the alcoholic beverage or
control substance laws of this or any other state.

The Division shall also cancel the registration on any vehicles registered in the driver's

name and shall require the driver to surrender all current registration plates and cards.

(d)  Driving While Disqualified. — A person who was convicted of a violation that
disqualified the person and required the person's drivers license to be revoked who
drives a motor vehicle during the revocation period is punishable as provided in the
other subsections of this section. A person who has been disqualified who drives a
commercial motor vehicle during the disqualification period is guilty of a Class |
misdemeanor and is disqualified for an additional period as follows:

(1) For a first offense of driving while disqualified, a person 1s
disqualified for a period equal to the period for which the person was
disqualified when the offense occurred.

(2)  For a second offense of driving while disqualified, a person is
disqualified for a period equal to two times the period for which the
person was disqualified when the offense occurred.

(3) For a third offense of driving while disqualified, a person is
disqualified for life.

The Division may reduce a disqualification for life under this subsection to 10 years in

accordance with the guidelines adopted under G.S. 20-17.4(b). A person who drives a

commercial motor vehicle while the person is disqualified and the person's drivers

license is revoked is punishable for both driving while the person's license was revoked
and driving while disqualified.”

PART XIII. MODIFYING CURRENT PUNISHMENTS
SECTION 22. G.S. 20-179 reads as rewritten:

"§ 20-179. Sentencing hearing after conviction for impaired driving;
determination of grossly aggravating and aggravating and mitigating
factors; punishments.

(a)  Sentencing Hearing Required. — After a conviction fer-impaired-driving-under
G.S. 20-138.1, G.S. 20-138.2, a second or subsequent conviction under G.S. 20-138.2A,
or a second or subsequent conviction under G.S. 20-138.2B, G.S. 20-138.3, or when any
of those offenses are remanded back to district court after an appeal to superior court,
the judge must—shall hold a sentencing hearing to determine whether there are
aggravating or mitigating factors that affect the sentence to be imposed. :

(1)  The court shall consider evidence of aggravating or mitigating factors
present in the offense that make an aggravated or mitigated sentence
appropriate. The State bears the burden of proving beyond a
reasonable doubt that an aggravating factor exists, and the offender
bears the burden of proving by a preponderance of the evidence that a
mitigating factor exists.

(2)  Before the hearing the prosecutor must-shall make all feasible efforts
to secure the defendant's full record of traffic convictions, and must
shall present to the judge that record for consideration in the hearing.
Upon request of the defendant, the prosecutor must-shall furnish the
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(al)

defendant or his attorney a copy of the defendant's record of traffic
convictions at a reasonable time prior to the introduction of the record
into evidence. In addition, the prosecutor mmust-shall present all other
appropriate grossly aggravating and aggravating factors of which he is
aware, and the defendant or his attorney may present all appropriate
mitigating factors. In every instance in which a valid chemical analysis
1s made of the defendant, the prosecutor must-shall present evidence of
the resulting alcohol concentration.

Jury Trial in Superior Court: Jury Procedure if Trial Bifurcated. —

H1048-CSRK-40 [v.29]

(1)

(2)

Notice. — If the defendant appeals to superior court, and the State
intends to use one or more aggravating factors under subsections (c) or
(d) of this section, the State must provide the defendant with notice of
its intent. The notice shall be provided no later than 10 days prior to
trial and shall contain a plain and concise factual statement indicating
the factor or factors it intends to use under the authority of the
subsections (¢) and (d) of this section. The notice must list all the
aggravating factors that the State seeks to establish.

Aggravating Factors. — The defendant may admit to the existence of
an aggravating factor, and the factor so admitted shall be treated as
though 1t were found by a jury pursuant to the procedures in_this
section. If the defendant does not so admit, only a jury may determine
if an aggravating factor 1s_present. The jury impaneled for the trial
may, in the same trial, also determine if one or more aggravating
factors is present, unless the court determines that the interests of
justice require that a separate sentencing proceeding be used to make

that determination. If the court determines that a separate proceeding is

required, the proceeding shall be conducted by the trial judge before

the trial jury as soon as practicable after the guilty verdict is returned.
The State bears the burden of proving beyond a reasonable doubt that
an_aggravating factor exists, and the offender bears the burden of
proving by a preponderance of the evidence that a mitigating factor
eXISts.

Convening the Jury. — If prior to the time that the trial jury begins its
deliberations on the issue of whether one or more aggravating factors
exist, any juror dies, becomes incapacitated or disqualified, or is
discharged for any reason, an alternate juror shall become a part of the
jury_and serve in all respects as those selected on the regular trial

panel. An alternate juror shall become a part of the jury in the order in
which the juror was selected. If the trial jury is unable to reconvene for
a hearing on the issue of whether one or more aggravating factors exist
after having determined the guilt of the accused, the trial judge shall
impanel a new jury to determine the issue.
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(4)  Jury Selection. -- A jury selected to determine whether one or more
aggravating factors exist shall be selected in the same manner as juries
are selected for the trial of criminal cases.

(a2)  Jury Tnal on Aggravating Factors in Superior Court

(1)  Defendant Admits Aggravating Factor Only. — If the defendant admits
that an aggravating factor exists, but pleads not guilty to the
underlying charge. a jury shall be impaneled to dispose of the charge
only. In that case, evidence that relates solely to the establishment of
an aggravating factor shall not be admitted in the trial.

(2)  Defendant Pleads Guilty to the Charge Only. — If the defendant pleads
guilty to the charge, but contests the existence of one or more
aggravating factors, a jury shall be impaneled to determine it the
aggravating factor or factors exist.

(b)  Repealed by Session Laws 1983, ¢. 435, s. 29.

(c)  Determining Existence of Grossly Aggravating Factors. — At the sentencing
hearing, based upon the evidence presented at trial and in the hearing, the judge-judge,
or the jury in superior court, must first determine whether there are any grossly
aggravating factors in the case._Whether a prior conviction exists under subdivision (1)
of this subsection shall be a matter to be determined by the judge, and not the jury, in
district_or_superior _court. If the sentencing hearing is for a case remanded back to
district court from superior court, the judge shall determine whether the defendant has
been convicted of any offense that was not considered at the initial sentencing hearing
and impose the appropriate sentence under this section. The judge must impose the
Level One punishment under subsection (g) of this section if the-judge-determinesit is
determined that two or more grossly aggravating factors apply. The judge must impose
the Level Two punishment under subsection (h) of this section if the-judge-determinesit
is_determined that only one of the grossly aggravating factors applies.- The grossly
aggravating factors are:

(1) A prior conviction for an offense involving impaired driving if:

a. The conviction occurred within seven years before the date of
the offense for which the defendant is being sentenced; or
b. The conviction occurs after the date of the offense for which the

defendant is presently being sentenced, but prior to or
contemporaneously with the present sentencing.
Each prior conviction is a separate grossly aggravating factor.

(2)  Driving by the defendant at the time of the offense while his driver's
license was revoked under G.S.20-28, and the revocation was an
impaired driving revocation under G.S. 20-28.2(a).

(3)  Serious injury to another person caused by the defendant's impaired
driving at the time of the offense.

(4)  Driving by the defendant while a child under the age of 16 years was
in the vehicle at the time of the offense. .

In imposing a Level One or Two punishment, the judge may consider the
aggravating and mitigating factors in subsections (d) and (e) in determining the
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appropriate sentence. If there are no grossly aggravating factors in the case, the judge
must weigh all aggravating and mitigating factors and impose pumqhment as required-
by subsection (f).

(cl) Wrntten Findings. — The court shall make findings of the aggravatmg and
mitigating factors present in the offense. If the jury finds factors in aggravation, the
court_shall ensure that those findings are entered in the court's determination of
sentencing_factors form or any comparable document used to record the findings of
sentencing factors. Findings shall be in writing.

(d)  Aggravating Factors to Be Weighed. — The judgejudge, or the jury in superior
court, must-shall determine before sentencing under subsection (f) whether any of the
aggravating factors listed below apply to the defendant. The judge must-shall weigh the
seriousness of each aggravating factor in the light of the particular circumstances of the
case. The factors are:

(1)  Gross impairment of the defendant's faculties while driving or an
alcohol concentration of 0.16 or more within a relevant time after the
driving.

(2)  Especially reckless or dangerous driving.

(3)  Negligent driving that led to a reportable accident.

(4)  Driving by the defendant while his driver's license was revoked.

(5) Two or more prior convictions of a motor vehicle offense not
involving impaired driving for which at least three points are assigned
under G.S. 20-16 or for which the convicted person's license is subject
to revocation, if the convictions occurred within five years of the date
of the offense for which the defendant is being sentenced, or one or
more prior convictions of an offense involving impaired driving that
occurred more than seven years before the date of the offense for
which the defendant is being sentenced.

(6)  Conviction under G.S. 20-141.5 of speeding by the defendant while
fleeing or attempting to elude apprehension.

(7)  Conviction under G.S. 20-141 of speeding by the defendant by at least
30 miles per hour over the legal limit.

(8)  Passing a stopped school bus in violation of G.S. 20-217.

(9)  Any other factor that aggravates the seriousness of the offense.

Except for the factor in subdivision (5) the conduct constituting the aggravating factor
must-shall_occur during the same transaction or occurrence as the impaired driving
offense. .

(¢)  Mitigating Factors to Be Weighed. — The judge must-shall also determine
before sentencing under subsection (f) whether any of the mitigating factors listed
below apply to the defendant. The judge must-shall weigh the degree of mitigation of
cach factor in light of the particular circumstances of the case. The factors are:

(1)  Slight impairment of the defendant's faculties resulting solely from
alcohol, and an alcohol concentration that did not exceed 0.09 at any
relevant time after the driving.
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(2)  Slight impairment of the defendant's faculties, resulting solely from
alcohol, with no chemical analysis having been available to the
defendant.

(3)  Driving at the time of the offense that was safe and lawful except for
the impairment of the defendant’s faculties.

(4) A safe driving record, with the defendant's having no conviction for
any motor vehicle offense for which at least four points are assigned
under G.S.20-16 or for which the person's license is subject to
revocation within five years of the date of the offense for which the
defendant is being sentenced.

(5)  Impairment of the defendant's faculties caused primarily by a lawfully
prescribed drug for an existing medical condition, and the amount of
the drug taken was within the prescribed dosage.

(6)  The defendant's voluntary submission to a mental health facility for
assessment after he was charged with the impaired driving offense for
which he is being sentenced, and, if recommended by the facility, his
voluntary participation in the recommended treatment.

(7)  Any other factor that mitigates the seriousness of the offense.

Except for the factors in subdivisions (4), (6) and (7), the conduct constituting the
mitigating factor must=ghall occur during the same transaction or occurrence as the
impaired driving offense.

()  Weighing the Aggravating and Mitigating Factors. — If the judge or the jury
in the sentencing hearing determines that there are no grossly aggravating factors, hethe
judge must-shall weigh all aggravating and mitigating factors listed in subsections (d)
and (e). If the judge determines that:

(1) The aggravating factors substantially outweigh any mitigating factors,
he must-shall note in the judgment the factors found and his finding
that the defendant is subject to the Level Three punishment and impose
a punishment within the limits defined in subsection (i).

(2)  There are no aggravating and mitigating factors, or that aggravating
factors are substantially counterbalanced by mitigating factors, he must
shall note in the judgment any factors found and his finding that the
defendant is subject to the Level Four punishment and impose a
punishment within the limits defined in subsection (j).

(3)  The mitigating factors substantially outweigh any aggravating factors,
he muast-shall note in the judgment the factors found and his finding
that the defendant is subject to the Level Five punishment and impose
a punishment within the limits defined in subsection (k).

It is not a mitigating factor that the driver of the vehicle was suffering from alcoholism,
drug addiction, diminished capacity, or mental disease or defect. Evidence of these
matters may be received in the sentencing hearing, however, for use by the judge in
formulating terms and conditions of sentence after determining which punishment level
mst-ghall be imposed.
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(f1)  Aider and Abettor Punishment. — Notwithstanding any other provisions of
this section, a person convicted of impaired driving under G.S. 20-138.1 under the
common law concept of aiding and abetting is subject to Level Five punishment. The

judge need not make any findings of grossly aggravating, aggravating, or mitigating

factors in such cases.
(f2)  Limit on Consolidation of Judgments. — Except as provided in subsection
(f1), in each charge of impaired driving for which there is a conviction the judge must

shall determine if the sentencing factors described in subsections (¢), (d) and (e) are

applicable unless the impaired driving charge is consolidated with a charge carrying a
greater punishment. Two or more impaired driving charges may not be consolidated for

Judgment.

(g)  Level One Punishment. — A defendant subject to Level One punishment may
be fined up to four thousand dollars ($4,000) and shall be sentenced to a term of
imprisonment that includes a minimum term of not less than 30 days and a maximum
term of not more than 24 months. The term of imprisonment may be suspended only if a
condition of special probation is 1imposed to require the defendant to serve a term of
imprisonment of at least 30 days. If the defendant is placed on probation, the judge shall
impose a requirement that the defendant obtain a substance abuse assessment and the
education or treatment required by G.S. 20-17.6 for the restoration of a drivers license
and as a condition of probation. The judge may impose any other lawful condition of
probation.

(h)  Level Two Punishment. — A defendant subject to Level Two punishment may
be fined up to two thousand dollars ($2,000) and shall be sentenced to a term of
imprisonment that includes a minimum term of not less than seven days and a maximum
term of not more than 12 months. The term of imprisonment may be suspended only if a
condition of special probation is imposed to require the defendant to serve a term of
imprisonment of at least seven days. If the defendant is placed on probation, the judge
shall impose a requirement that the defendant obtain a substance abuse assessment and
the education or treatment required by G.S. 20-17.6 for the restoration of a drivers
license and as a condition of probation. The judge may impose any other lawful
condition of probation. »

(M Level Three Punishment. — A defendant subject to Level Three punishment
may be fined up to one thousand dollars ($1,000) and shall be sentenced to a term of
imprisonment that includes a minimum term of not less than 72 hours and a maximum
term of not more than six months. The term of imprisonment may be suspended.
However, the suspended sentence shall include the condition that the defendant:

() Be imprisoned for a term of at least 72 hours as a condition of special
probation; or

(2)  Perform community service for a term of at least 72 hours; or

3) Notoperatea-motorvehicle foraterm-efatleast 90-days-or

(4)  Any combination of these conditions.

If the defendant is placed on probation, the judge shall impose a requirement that the
defendant obtain a substance abuse assessment and the education or treatment required
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by G.S. 20-17.6 for the restoration of a drivers license and as a condition of probation.
The judge may impose any other lawful condition of probation.

() Level Four Punishment. — A defendant subject to Level Four punishment may
be fined up to five hundred dollars ($500.00) and shall be sentenced to a term of
imprisonment that includes a minimum term of not less than 48 hours and a maximum
term of not more than 120 days. The term of imprisonment may be suspended.
However, the suspended sentence shall include the condition that the defendant:

(1)  Be imprisoned for a term of 48 hours as a condition of special
probation; or

(2)  Perform community service for a term of 48 hours; or

3)  Net-operate-a-motorvehicle fora-term-of-60-days—or

(4)  Any combination of these conditions. 4

If the defendant is placed on probation, the judge shall impose a requirement that the
defendant obtain a substance abuse assessment and the education or treatment required
by G.S. 20-17.6 for the restoration of a drivers license and as a condition of probation.
The judge may impose any other lawful condition of probation.

(k)  Level Five Punishment. — A defendant subject to Level Five punishment may
be fined up to two hundred dollars ($200.00) and shall be sentenced to a. term of
imprisonment that includes a minimum term of not less than 24 hours and a maximum
term of not more than 60 days. The term of imprisonment may be suspended. However,
the suspended sentence shall include the condition that the defendant:

(1) Be imprisoned for a term of 24 hours as a condition of special
probation; or

(2) Perform community service for a term of 24 hours; or

(4)  Any combination of these conditions.

If the defendant is placed on probation, the judge shall impose a requirement that the
defendant obtain a substance abuse assessment and the education or treatment required
by G.S. 20-17.6 for the restoration of a drivers license and as a condition of probation.
The judge may impose any other lawful condition of probation.

(k1) Credit for Inpatient Treatment. — Pursuant to G.S. 15A-1351(a), the judge
may order that a term of imprisonment imposed as a condition of special probation
under any level of punishment be served as an inpatient in a facility operated or licensed
by the State for the treatment of alcoholism or substance abuse where the defendant has
been accepted for admission or commitment as an inpatient. The defendant shall bear
the expense of any treatment unless the trial judge orders that the costs be absorbed by
the State. The judge may impose restrictions on the defendant's ability to leave the
premises of the treatment facility and require that the defendant follow the rules of the
treatment facility. The judge may credit against the active sentence imposed on a
defendant the time the defendant was an inpatient at the treatment facility, provided
such treatment occurred after the commission of the oftense for which the defendant is
being sentenced. This section shall not be construed to limit the authority of the judge in
sentencing under any other provisions of law.

() Repealed by Session Laws 1989, c. 691.
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(m)  Repealed by Session Laws 1995, ¢. 496, s. 2.
(n)  Time Limits for Performance of Community Service. — If the judgment
requires the defendant to perform a specified number of hours of community service as
provided in subsections (i), (j), or (k), the community service must-shall be completed:
(1) Within 90 days, if the amount of community service required is 72
hours or more; or
(2)  Within 60 days, if the amount of community service required is 48
hours; or
(3)  Within 30 days, if the amount of community service required is 24
hours.
The court may extend these time limits upon motion of the defendant if it finds that the
defendant has made a good faith effort to comply with the time limits specified in this
subsection.
(o)  Evidentiary Standards; Proof of Prior Convictions. — In the sentencing
hearing, the State must-ghall prove any grossly aggravating or aggravating factor by the

- greater weight of the evidence, and the defendant must-shall prove any mitigating factor

by the greater weight of the evidence. Evidence adduced by either party at trial may be
utilized in the sentencing hearing. Except as modified by this section, the procedure in
G.S. 15A-1334(b) governs. The judge may accept any evidence as to the presence or
absence of previous convictions that he finds reliable but he must-shall give prima facie
effect to convictions recorded by the Division or any other agency of the State of North
Carolina. A copy of such conviction records transmitted by the police information
network in general accordance with the procedure authorized by G.S.20-26(b) is
admissible in evidence without further authentication. If the judge decides to impose an
active sentence of imprisonment that would not have been imposed but for a prior
conviction of an offense, the judge mustshall afford the defendant an opportunity to
introduce evidence that the prior conviction had been obtained in a case in which he was
indigent, had no counsel, and had not waived his right to counsel. If the defendant
proves by the preponderance of the evidence all three above facts concerning the prior
case, the conviction may not be used as a grossly aggravating or aggravating factor.

(p)  Limit on Amelioration of Punishment. — For active terms of imprisonment
imposed under this section:

(1)  The judge may not give credit to the defendant for the first 24 hours of
time spent in incarceration pending trial.

(2) The defendant shall serve the mandatory minimum period of
imprisonment and good or gain time credit may not be used to reduce
that mandatory minimum period.

(3)  The defendant may not be released on parole unless he is otherwise
cligible, has served the mandatory minimum period of imprisonment,
and has obtained a substance abuse assessment and completed any
recommended treatment or training program or is paroled into a
residential treatment program.
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With respect to the minimum or specific term of imprisonment imposed as a condition
of special probation under this section, the judge may not give credit to the defendant
for the first 24 hours of time spent in incarceration pending trial.

(q)  Repealed by Session Laws 1991, c. 726, s. 20.

(r) Supervised Probation Terminated. — Unless a judge in his discretion
determines that supervised probation is necessary, and includes in the record that he has
received evidence and finds as a fact that supervised probation is necessary, and states
in his judgment that supervised probation is necessary, a defendant convicted of an
offense of impaired driving shall be placed on unsupervised probation if he meets three
conditions. These conditions are that he has not been convicted of an offense of
impaired driving within the seven years preceding the date of this offense for which he
is sentenced, that the defendant is sentenced under subsections (i), (j), and (k) of this
section, and has obtained any necessary substance abuse assessment and completed any
recommended treatment or training program.

When a judge determines in accordance with the above procedures that a defendant
should be placed on supervised probation, the judge shall authorize the probation officer
to modify the defendant's probation by placing the defendant on unsupervised probation
upon the completion by the defendant of the following conditions of his suspended
sentence:

(1)  Community service; or

(2)  Repealed by Session Laws 1995 c. 496, s. 2.

(3)  Payment of any fines, court costs, and fees; or

(4) Any combination of these conditions.

(s)  Method of Serving Sentence. — The judge in his discretion may order a term
of imprisonment or community-serviee-to be served on weekends, even if the sentence
cannot be served in consecutive sequence. However, if the defendant is ordered to a
term of 48 hours or more or has 48 hours or more remaining on a term of imprisonment,
the defendant shall be required to serve 48 continuous hours of imprisonment to be
orven credit for time served.

(1)  Credit for any jail time shall only be given hour for hour for time
actually served. The jail shall maintain a log showing number of hours
served.

(2)  The defendant shall be refused entrance and shall be reported back to
court if the defendant appears at the jail and has remaining in his body
any alcohol as shown by an alcohol screening device or controlled
substance previously consumed, unless lawfully obtained and taken in
therapeutically appropriate amounts. :

(3)  Ifa defendant has been reported back to court under subdivision (s)(2),
the court shall hold a hearing. The defendant shall be ordered to serve
his jail time immediately and shall not be eligible to serve jail time on
weekends if the court determines that, at the time of his entrance to the
jail, af

(1) the defendant had previously consumed alcohol in his
body as shown by an alcohol screening device, or
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(1)  the defendant had a previously consumed controlled
substance in his body.
It shall be a defense to an immediate service of sentence of jail time
and _inehgibility for weekend service of jail time if the court
determines that alcohol or controlled substance was lawfully obtained
and was taken in therapeutically appropriate amounts."

(t)  Repealed by Session Laws 1995, c. 496, s. 2."

SECTION 23. Chapter 7A of the General Statutes is amended by adding a
new section to read:
"§ 7A-109.4. Records of offenses involving impaired driving.

The clerk of superior court shall maintain all records relating to an offense involving
impaired driving as defined in G.S. 20-4.01(24a) for a minimum of 10 years from the
date of conviction. Prior to destroying the record, the clerk shall record the name of the
defendant, the judge, the prosecutor, and the attorney or whether there was a waiver of
attorney, the alcohol concentration or the fact of refusal, the sentence imposed, and
whether the case was appealed to superior court and its disposition."

SECTION 24. G.S. 20-17.2 is repealed.
PART X1V. MAKING IT ILLEGAL FOR A PERSON UNDER 21 YEARS OF
AGE TO CONSUME AS WELL AS POSSESS ALCOHOL AND TO ALLOW
ALCOHOL SCREENING DEVICES TO BE USED TO PROVE A PERSON HAS
CONSUMED ALCOHOL

SECTION 25. G.S. 18B-302 reads as rewntten:
"§ 18B-302. Sale to or purchase by underage persons.

(a)  Sale. — It shall be unlawful for any person to:

() Sell or give malt beverages or unfortified wine to anyone less than 21
years old; or

(2)  Sell or give fortified wine, spirituous liquor, or mixed beverages to
anyone less than 21 years old.

(b)  PRurchase-er-Possession—Purchase, Possession, or Consumption — It shall be
unlawful for:

(1) A person less than 21 years old to purchase, to attempt to purchase, or
to possess malt beverages or unfortified wine; or

(2) A person less than 21 years old to purchase, to attempt to purchase, or
to possess fortified wine, spirituous liquor, or mixed beverages:
beverages; or

3) A person less than 21 years old to consume any alcoholic beverage.

(i)  Purchase—or—PossessionPurchase, Possession, or Consumption by 19 or
20-Year old. A violation of subdivision (b)(1) or (b)(3) of this section by a person who
is 19 or 20 years old is a Class 3 misdemeanor.

(1) Notwithstanding any other provisions of law, a law enforcement officer may
require_any person the officer has probable cause to believe is under_age 21 and has
consumed alcohol to submit to an alcohol screening test using a device approved by the
Department of Health and Human Services. The results of any screening device
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administered in accordance with the rules of the Department of Health and Human
Services shall be admissible in any court or administrative proceeding. A refusal to
submit 1o an alcohol screening test shall be admissible in any court or administrative
proceeding.

(k)  Notwithstanding the provisions in this section, it shall not be unlawful for a

person_less than 21 years old to consume unfortified wine or fortified wine during
participation in an exempted activity under G.S. 18B-103(4), (8) or (11)."
PART XV. REQUIRING THAT CERTAIN DWI DEFENDANTS WHO ARE
RELEASED FROM PRISON EARLY ARE TO BE ASSIGNED COMMUNITY
SERVICE PAROLE OR HOUSE ARREST

SECTION 26. G.S. 15A-1374 reads as rewritten:

"§ 15A-1374. Conditions of parole.

(a) In General. — The Post-Release Supervision and Parole Commission may in
its discretion impose conditions of parole it believes reasonably necessary to insure that
the parolee will lead a law-abiding life or to assist him to do so. The Commission must
provide as an express condition of every parole that the parolee not commit another
crime during the period for which the parole remains subject to revocation. When the
Commission releases a person on parole, it must give him a written statement of the
conditions on which he is being released.

(al) Required Conditions for Certain Offenders. — A person serving a term of
imprisonment for an impaired driving offense sentenced pursuant to G.S. 20-179 that:

(4B Has completed any recommended treatment or training program
required by G.S. 20-179(p)(3); and

(2)  ls not being paroled to a residential treatment program;

shall, as a condition of parole, receive community service parole pursuant to
G.S. 15A-1371(h), or be required to comply with subdivision (b)(8a) of this section.

(b)  Appropriate Conditions. — As conditions of parole, the Commission may
require that the parolee comply with one or more of the following conditions:

(1)  Work faithfully at suitable employment or faithfully pursue a course of
study or vocational training that will equip him for suitable
employment.

(2)  Undergo available medical or psychiatric treatment and remain in a
specified institution if required for that purpose.

(3) Attend or reside in a facility providing rehabilitation, instruction,
recreation, or residence for persons on parole.

(4)  Support his dependents and meet other family responsibilities.

(5  Refrain from possessing a firearm, destructive device, or other
dangerous weapon unless granted written permission by the
Commission or the parole officer.

(6)  Report to a parole officer at reasonable times and in a reasonable
manner, as directed by the Commission or the parole officer.

(7)  Permit the parole officer to visit him at reasonable times at his home or
elsewhere.
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(8)  Remain within the geographic limits fixed by the Commission unless
granted written permission to leave by the Commission or the parole
officer.

(8a) Remain_in_one or more_specified places for a specified period or
periods each day and wear a device that permits the defendant's
compliance with the condition to be monitored electronically.

(9)  Answer all reasonable inquiries by the parole officer and obtain prior
approval from the parole officer for any change in address or
employment.

(10)  Promptly notify the parole officer of any change in address or
employment. ’

(11)  Submit at reasonable times to searches of his person by a parole ofticer
for purposes reasonably related to his parole supervision. The

~Commission may not require as a condition of parole that the parolee
submit to any other searches that would otherwise be unlawful.
Whenever the search consists of testing for the presence of illegal
drugs, the parolee may also be required to reimburse the Department
of Correction for the actual cost of drug testing and drug screening, if
the results are positive.

(11a) Make restitution or reparation to an aggrieved party as provided in
G.S. 148-57.1.

(11b) Comply with an order from a court of competent jurisdiction regarding
the payment of an obligation of the parolee in connection with any
judgment rendered by the court.

(11c) In the case of a parolee who was attending a basic qkllls program
during incarceration, continue attending a basic skills program in
pursuit of a General Education Development Degree or adult high
school diploma.

(12) Satisfy other conditions reasonably related to his rehabilitation.

(¢)  Supervision Fee. — The Commission must require as a condition of parole that
the parolee pay a supervision fee of thirty dollars ($30.00) per month. The Commission
may exempt a parolee from this condition of parole only if it finds that requiring him to
pay the fee will constitute an undue economic burden. The fee must be paid to the clerk
of superior court of the county in which the parolee was convicted. The clerk must
transmit any money collected pursuant to this subsection to the State to be deposited in
the general fund of the State. In no event shall a person released on parole be required to
pay more than one supervision fee per month."

PART XVI. PREVENT NONCOMPLIANT PERM]T HOLDERS FROM
CONTINUING IRRESPONSIBLE ALCOHOL SERVICE PRACTICES BY
SWITCHING PERMITS TO ANOTHER NAME

SECTION 27. G.S. 18B-1003(c) reads as rewritten:

(c) Certain Employees Prohibited. — A permittee shall not knowingly employ in
the sale or distribution of alcoholic beverages any person who has been:

(1)  Convicted of a felony within three years; '
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(2)  Convicted of a felony more than three years previously and has not

had his citizenship restored; _ E

(3)  Convicted of an alcoholic beverage offense within two years; or

(4)  Convicted of a misdemeanor controlled substances offense within two
years. _

(5) A permit holder under Chapter 18B of the General Statutes and whose

permit has been revoked within three years.

For purposes of this subsection, "conviction" has the same meaning as in
G.S. 18B-900(b). To avoid undue hardship, the Commission may, in its discretion,
exempt persons on a case-by-case basis from this subsection.”

PART XVII. DWI TRAINING FOR JUDGES

SECTION 28. Chapter 7A of the General Statutes is amended by adding a
new section to read:
"§ TA-10.2. Judicial education requirements. :

All justices and judges of the General Court of Justice shall be required to attend
continuing judicial education as prescribed by the Supreme Court. At a minimum, every

justice and judges shall be required to obtain two hours every two years of continuing

judicial education regarding driving while impaired offenses and related issues."

PART XVIII. REQUIRE A DA SIGNATURE BEFORE A MOTION FOR
APPROPRIATE RELIEF IS GRANTED IN DISTRICT COURT
SECTION 29. G.S. 15A-1420(a) reads as rewritten:
"(a) Form, Service, Filing.
(1) A motion for appropriate relief must:

a. Be made in writing unless it 1s made:
I In open court;
2. Before the judge who presided at trial;
3. Before the end of the session if made in superior court;
‘ and
4, Within 10 days after entry of judgment;
b. State the grounds for the motion;
C. Set forth the relief sought; and

d. Be timely filed.

(2) A written motion for appropriate relief must be served in the manner
provided in G.S. 15A-951(b). When the written motion is made more
than 10 days after entry of judgment, service of the motion and a
notice of hearing must be made not less than five working days prior to
the date of the hearing. When a motion for appropriate relief is
permitted to be made orally the court must determine whether the
matter may be heard immediately or at a later time. If the opposing
party, or his counsel if he is represented, is not present, the court must
provide for the giving of adequate notice of the motion and the date of
hearing to the opposing party, or his counsel if he is represented by
counsel.
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(3) A written motion for appropriate relief must be filed-in the manner

provided in G.S. 15A-951(c).

(4)  An oral or written motion for appropriate relief may not be granted in

’ District Court without the signature of the District Attorney, indicating

that the State has had an opportunity to consent or object to the
motion. However, the court may grant a motion for appropriate belief
without the District Attorney's signature 10 business days after the
District Attorney has been notified in open court of the motion, or
served with the motion pursuant to G.S. 15A-951(c)."

PART XIX. EFFECTIVE DATE _

SECTION 30. Sections 18, 19.1, and 19.2 become effective upon the
effective date of the next rewrite of the superior court clerks system by the
Administrative Office of the Courts. The remainder of this act becomes effective
December |, 2006, and applies to offenses committed on or after that date.
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HOUSE BILL 1048 PCS:
DWI Task Force Recommendations
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Introduced by: Sen. Rand Summary by: Hal Pell
Version: PCS to Third Edition Committee Co-Counsel

H1048-CSRK-40

SUMMARY: This bill, based upon the findings of the Governor's Task Force on Driving While
Impaired, provides measures relating to DWI arrest, enforcement, education, and training. The
measures have varying effective dates.  [ATTACHMENT - Bill and PCS Comparisonf

BILL ANALYSIS:

PART I - REGULATING MALT BEVERAGE KEGS

Section 1:  Amends the law to require a purchase-transportation permit for the purchase and off-
premises transportation of a keg of malt beverage. Retailers of keg malt beverages would be authorized
to issue purchase-transportation permits, and would be required to maintain sales rccords for one year.

Section 2: Conforming changes.

PART I - MODIFYING THE STATUTES ON CHECKING STATIONS AND ROADBLOCKS
. Section 3: Amends the statute regulating impaired driving checkpoints. The provision

e C(Creates a single “checking station” or “roadblock™ instead of “impaired driving™ checkpoints
and “driver’s license” checkpoints. Impaired driving checkpoints are statutorily regulated;
however, the requirements for driver’s license checkpoints are derived from case law.

e Requires the law entorcement agency (LEA) to designate in advance the pattern for stopping
vehicles and for the production of a driver’s license, a registration card. or insurance
information. An individual officer would not have the discretion to determine which drivers
would be required to produce a driver's license, registration, or insurance information.

e Requires that at least one LEA vehicle have its blue lights in operation.

e If an officer determines that the driver has previously consumed alcohol. or has an open
container, the officer may conduct an alcohol screening test.

e Provides that checkpoints should be random and not repeatedly located in the same location.

Part II1 - PROVIDING FOR IMPLIED CONSENT PRETRIAL AND COURT PROCEEDINGS

Section 4: This Part would create a new Article in Chapter 20 to provide pretrial procedures for implied
consent offenses. An “implied consent offense™ is defined by statute as an offense involving impaired
driving or an alcohol-related offense subject to the procedures in N.C.G.S § 20-16.2. Implied Consent to
Chemical Analysis.
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§ 20-38 provides that the procedures are mandatory for the investigation and processing of an implied-
consent offense. The trial procedures apply to any implied-consent offense litigated in District Court.

§ 20-38.1 provides for extraterritorial jurisdiction for officers who are seeking evidence of a driver’s
impairment in the course of investigating an implied consent offense or vehicle crash.

§ 20-38.2 Upon an arrest, a law enforcement officer
e must inform the person why they're being arrested,

e may take the person for a chemical analysis, inside or outside of their personal jurisdiction.
at the request of any law enforcement officer, and for any evaluation to determine the extent
or cause of impairment;

e may take the person to some other location to be identified, to complete a crash report, or for
some other lawful purpose;

e may take photographs and fingerprints in accordance with law; and

e must take the person before a judicial official for an initial appearance after the completion of
all other procedures.

§ 20-38.3 governs the initial appearance before a magistrate. The provisions modify the current
procedures in effect for an appearance before a magistrate. The modifications include

® A requirement that, to the extent practicable, the magistrate is to be availablc at locations
other than the courthouse for an initial appearance.

e [f probable cause is tound, a requirement that the magistrate consider whether the provisions
of § 15A-534.2 should be invoked.

| § 20-38.4 rcquires the Chicf District Court Judge, the Department of Health and Human Services
(DHHS), the District Attorney and the Sheriff to

e Establish written procedures for attorneys and witnesses to have access to the chemical
analysis room.

e Approve the location of written notice of implied consent rights in the chemical analysis
room. '

e Approve a procedure to allow a person who is denied pretrial release to have access to
outside chemical analysis.

Initially, thc Department of Transportation would be required to post signs that explain to the public
how to access the chemical analysis room. The county would then be required to maintain any signs for
county buildings and the courthouse. If the analysis instrument is in a State or municipal building. then
the head of the highway patrol for the county, or the police chief, will be responsible for signs and
access instead of the Sherift.

§ 20-38.5 provides for motions and trial procedures in district court:
e Motions to suppress and dismiss (except for insufficiency) must be made prior to trial.

e Pretrial motions must be in writing and delivered to State at least seven days before any
hearing.
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* The judge may summarily grant or deny a motion to suppress. or hold a hearing. Findings of
fact and conclusions of law must be in writing,

§ 20-38.6 provides for appeals from district court:

e The State may appeal a pretrial suppression of evidence or dismissal of charges to superior
court for a de novo hearing.

* The defendant may appeal denial of a pretrial motion upon conviction.

Any conviction that is appealed to superior court may not be remanded back to district court unless the
prosecutor and superior court consent. The defendant's decision to seek a trial de novo results in a
vacation of the sentence. Upon withdrawal of the appeal or remand by the Superior court to the district
court, the district court shall hold a new sentencing hearing and take into account any new convictions.
The district court shall delay sentencing until any pending charges are resolved.

Part IV -- ALLOWING OPINION TESTIMONY BY DRUG RECOGNITION AND ACCIDENT
RECONSTRUCTION EXPERTS, AND ADMISSION OF HGN TESTS.

Section 5. This Part amends the State Evidence Code by adding a new Rule that:

* Allows the admission of the results of a Horizontal Gaze Nystagmus (HGN) Test into
evidence. Opinion testimony by a person who has completed HGN training would be
admissible on whether the results are consistent with a chemical analysis, or consistent with a
person who is under the influence of a particular type or class of impairing substances.

¢ Allows a Drug Recognition Expert (DRE) to give opinion testimony that
o A person is was under the influence of one or more impairing substances
o The impairing substance belongs to a category of impairing substances

The opinions are admissible if the DRE holds a current certification as a DRE, issued by the
Department of Health and Human Services (DHHS).

* Allows an accident reconstruction expert to give an opinion as to the speed of a vehicle--even
if the expert did not sec the vehicle moving--if the expert has

o performed a reconstruction of a crash, or
o has reviewed the report of investigation

The new Rule provides that it shall not be construed to prohibit cross-examination of any person
expressing an opinion, and the basis for their opinion. Opinion testimony that is otherwisc admissible is
not prohibited by the new Rule.

The GTF Report notes that the DRE program began in California, due to drivers who had less than .08
BAC, but were impaired by something other than alcohol. The training is highly technical, and involves
recognition of signs ot impairment, including behavior, eye movement, and performance on standard
ficld sobriety tests. The Report also notes that HGN is “among the most etfective sobriety tests that are
administered by officers.”

In North Carolina, whether a scientific mcthod is accepted as the basis for admission of evidence
depends upon the reliability of the scientific method and not its popularity within a scientific
community. "[W]hen no specific precedent exists, scientifically accepted reliability justifies admission

Legislative Services Office - North Carolina General Assembly Rescarch Division, 733-2578



House Bill 1048, PCS

Page 4 ¢

of the testimony ... and such reliability may be found either by judicial notice or from the testimony of ‘
scientists who are expert in the subject matter, or a combination of the two." State v. Bullard, 312 N.C.
at 148.

The GTF Report states that "most states allow crash reconstructionists to give an opinion of speed at
time of impact" and that the "physics of a crash and the mathematical formulas are generally accepted in
the scientific community."

Part V— ALCOHOL SCREENING DEVICES
Scction 6:

Makes technical changes and changes the current law to allow screening tests as evidence in court and
administrative proceedings.

Part VI - CLARIFICATION OF IMPAIRED DRIVING OFFENSES
Section 7:

Makes technical corrections and clarifies that "public vehicular areas" include business property,
whether the business is open or closed. Also defines "keg" for purposes of the Chapter.

Scctions 8 and 9:

e (larifies the per se impaired driving offense for non-commercial and commercial drivers.
The Task Force found that some judges do not accept the Intoxilyzer reading as sufficient
evidence of impairment, and have required additional evidence of impairment. The statute is
amended to clanfy existing law that the results of a chemical analysis are sufficient to prove
a person's alcohol concentration, and that a person may have a person of their own choosing
conduct a chemical analysis of a blood sample. By statute, the results of a defendant's
alcohol concentration determined by a chemical analysis are reported to the hundredths.

e Adds the consumption of any amount of Schedule | or Il controlled substances as the basis
for a DWI violation for both commercial and non-commercial drivers. "Also provides a
defense to the charge if the controlled substance is lawfully prescribed and taken in
therapeutically appropriate amounts.

e Provides the methods of proving the Gross Vehicle Weight for the commercial vehicles.
Section 10:

Creates a deferred prosecution option for persons charged with driving under the age of 21 after having
consumed any amount of alcohol. This allows the person to obtain a dismissal after completing an
assessment and treatment or education, a period of non-operation, and doing community service, as well
as meeting some additional conditions.

Section 11:

Amends the Habitual DWI statute to apply to any person who has 3 previous DWI convictions within a
10 year period. Currently, the law applies to anyone who has 3 previous DWIs within a 7 year period.

Scction 12:

Clarifies that required procedures and evidentiary provisions applicable to chemical analyses apply to
the immediate license revocation statute.
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PART VII - FELONY DEATH BY VEHICLE AND INJURY BY VEHICLE |

Section 13;

Creates three new offenses: Felony Serious Injury by Vehicle, Aggravated Felony Death by Vehicle,
and Aggravated Felony Serious Injury by Vehicle.

e Felony Serious Injury — A person who unintentionally causes serious injury while driving
impaired is guilty of a Class F felony.

e Aggravated Felony Serious Injury — A person who unintentionally causes serious injury
while driving impaired, and who has an impaired driving conviction within 7 years of the -
ottense. is guilty of a Class E felony.

e Aggravated Felony Death -- A person who unintentionally causes the death of another while
driving impaired, and who has an impaired driving conviction within 7 years of the offense,
is guilty of a Class D felony.

Under current law, unintentionally causing a death (not impaired) while violating a statute or ordinance
is a Class | misdemeanor. The bill would increase the penalty for unintentionally causing death while
impaired from a Class G felony to a Class E felony.

The bill also creates the offense of "Repeat Felony Death by Vehicle." A person who has a previous
conviction for causing a death while impaired, and is convicted a second time for a felony death by
vehicle, is subject to punishment under the second degree murder statute (Class B2 felony).

Part VIIl - CLARIFYING AND SIMPLIFYING THE IMPLIED CONSENT
Section 14
This part adds claritving language to G.S. 20-16.2. The part

* Allows any law enforcement officer to perform the chemical analysis (not just the arresting
officer).

e Changes the standard of review by the superior court when a license revocation for refusal to
submit to chemical analysis is appealed. Currently, the review is a de novo review, meaning
the superior court hears all the evidence.again. This part would change the review to limit it
to whether there is (i) sufficient evidence in the record to support the Commissioner's
tfindings of fact, (i) whether the conclusions of law are supported by the tindings of fact and
(111) whether the Commissioner committed an error of law in revoking the license.

Part IX — ADMISSIBILITY OF CHEMICAL ANALYSES
Section 15
This part

e Provides the requirements for the admissibility of a chemical analysis of a person's breath.
To be admissible, the analysis must;
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o Be performed in accordance with Department of Health and Human Services
rules '

o Have been performed by a person holding a permit issued by DHHS
authorizing the person to perform a test of the breath using the type of
instrument employed

Amends the statute governing admissibility of chemical analyses to allow the court to take
notice of the DHHS rules and persons authorized to administer the analyses. DHHS is
required to post on a webpage and file in each county a list of all persons who have a permit
authorizing them to perform chemical analyses.

Provides for procedures for establishing the chain of physical custody or control of blood and *

urine samples. Authorizes the admission of tests on blood or urine if submitted on a form
approved by the Attorney General without further authentication. This part restricts the
issuance of a subpoena for the chemical analyst unless the subpoena is found to be necessary
by the court. ‘

Provides for a hearing on the admissibility of evidence if the defendant notifies the State at
least five (5) days before trial in the superior court division or an adjudicatory hearing in

juvenile court.

Provides that a law enforcement officer may compel, without a court order, a person to
provide a blood or urine sample from a person who has refused a test if circumstances require
that a test be conducted without a warrant.

Part X ~ IMPROVED ACCESS TO MEDICAL RECORDS IN IMPAIRED DRIVING CASES

Section 16

Section 17

Requires any healthcare provider who is providing medical treatment to a crash victim to
provide a law enforcement officer with the crash victim's name, location, and whether the
person appears to be impatred.

Requires the healthcare provider to allow an investigating officer access to visit and
interview the person upon request.

Authorizes an investigator to obtain a certified copy of medical records if they obtain a
search warrant or an order specifying the records.

Provides that certified copies of relevant health information are admissible in any hearing or
trial without further authorization.

Provides conforming language in the evidence code to reflect the changes set forth in Section 16.

Part XI - PROSECUTOR REPORTING WHEN IMPLIED-CONSENT CASE IS DISMISSED

Section 18

Amends the current provision which requires a prosecutor to document the reasons behind the reduction
or dismissal of impaired driving or driving while license revoked for impaired driving charges.
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‘ * Requires the prosecutor to sign a written explanation on an approved form containing the
items listed in the statute. The form must be sent to the head of the law enforcement agency
employing the charging officer, to the district attorney who employs the prosecutor, and filed
in the court file.

* Requires the Administrative Office of the Courts to electronically record the information, and
make it available upon request.

Section 19.1

* Requires the clerk of court to keep specific file data on persons charged with impaired
driving oftenses, including:

o
o]

o

Section 19.2

reasons for dismissal, continuances,
suppression ot evidence,

reduction of charges, or waivers of fines;
punishments;

compliance with orders; and

subsequent court proceedings to enforce sentences or payments of fines, costs,
and fees.

‘ Requires the AOC to maintain the data described in Section 1, and provide an annual repott (by calendar
year) to the Joint Legislative Commission on Governmental Operations and the Joint Corrections, Crime
Control and Juvcenile Justice Oversight Committee. The report is to include the amount ot fines, costs,
and fees ordered at disposition, and defendants' compliance with sanctions. The AOC is charged with
insuring public access to the information by posting it on the agency's internet page, and making the
rcport available to the public at no cost.

Part XII - NOTICE PROCEDURE AND DRIVING WHILE LICENSE REVOKED

Section 20

This section provides that the Division of Motor Vehicles may prove notice of personal delivery, or by
mail. by making a notation in its records. A certified copy of the Division's records would be admissible
in any court or administrative agency proceeding as proof of notice.

Section 21

Under this amendment. a person is also guilty of a Class 1 misdemeanor if

e The Division has sent a notice of revocation of license for driving while impaired, and the
person drives on a highway with a revoked license. :

e The person fails to appear for two years from the charge date if charged with an implied
consent offense.

Upon conviction, the person license is revoked an additional year for the first offense, two years for the
second offense, and permanently for a third or subsequent offense. The bill provides that if the license
was revoked for a reason stated above, the person may only apply after one year. If a person's license

Legislative Services Office

North Carolina General Assembly Research Division, 733-2578



House Bill 1048, PCS

Page 8

was revoked duc to one of the specified offenses, a conditional restoration requires the person to obtain a
substance abuse assessment (and complete any required education or treatment), and show proof of
financial responsibility.

The Division may also require the installation of ignition interlock on vehicles, and may cancel
conditionally restored licenses if any conditions of restoration are violated. The Division may also
cancel vehicle registrations and require the surrender of cards and plates.

PART XIII - MODIFYING CURRENT PUNISHMENTS
Scction 22

In Blakely v. Washington, decided by the United States Supreme Court in June 2004, the Court held
that the facts supporting the imposition of a sentence longer than the statutory maximum must be found
by a jury beyond a reasonable doubt, or be admitted by the defendant. In Stare v. Allen, the North
Carolina Court of Appeals, in applying Blakely under North Carolina's Structured Sentencing Act. held
that the existence of aggravating factors that will increase a felony sentence beyond that which is
permitted under the presumptive range must be found by a jury beyond a reasonable doubt, or be
admitted by the defendant.

Chapter 20 also includes sentencing provisions that rely on the proof of aggravating factors.
Conscquently, based upon the holding in Blakely, the amendments in these sections provide the
procedures for holding a sentencing hearing in Superior Court. A jury would find the aggravating
factors necessary for enhanced punishment. The judge is not required to allow proot of aggravating
factors to the jury if the defendant stipulates to their existence.

The procedures allow for a defendant to admit to the aggravating factor only, or plead guilty only to the
charge. A judge may find the existence of prior convictions without a jury determination. The State
must provide notice of its intent to use one or more aggravating factors if the defendant appeals to
Supcrior court.

The bill provides that a defendant sentenced to a term of imprisonment that is 48 hours or more must
serve the term hour for hour.  Consequently, a defendant arriving at a confinement facility on a Friday
evening would not be eligible for relcase on Sunday morning, although two "days" have passed.

A detendant reporting to jail that shows positive on an alcohol screening test would forfeit any option to
serve confinement time on weekends.

Section 23

Requires the clerk of court to keep for a minimum of ten years all records relating to persons charged
with impaired driving offenses. Prior to destroying the record, the clerk is required to record the data
specified n the provision.

Scction 24

Repeals revocation and notice procedures that are superseded by other provisions in the bill.

Legistative Serviees Office North Carolina General Assembly Rescarch Division, 733-2578
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PART XIV - ILLEGAL CONSUMPTION UNDER 21 AND ADMISSIBILITY OF THE
RESULTS OF AN ALCOHOL SCREENING DEVICE
Section 25 ‘

The section makes it illegal for a person less than 21 years of age to consume any alcoholic beverages.
The exceptions are:

e during the course of treatment by a licensed physician, druggists, or dental surgeons for
medicinal or pharmaceutical purposes, or by medical facilities established and maintained for
the treatment of addicts;

e for sacramental purposes by any organized church or ordained minister; and

e under the direct supervision of an instructor during a culinary class that is part of a
curriculum at an accredited college or university.

The bill authorizes a law enforcement officer to administer a screening test to a person less than 21 years
of age if there is probable cause that the person has consumed alcohol. The test result would be
admissible in any court or administrative proceeding.

PART XV — DWI DEFENDANTS ASSIGNMENT TO COMMUNITY SERVICE PAROLE OR
HOUSE ARREST

Section 26

This section requires that any impaired driving offender that has completed recommended treatment or a
training program, and is not being paroled to a residential treatment program, shall as a condition of
parole, be placed on

e community service parole, or

¢ housc arrest with electronic monitoring.

PART XVI - PREVENT NONCOMPLIANT PERMIT HOLDERS FROM SWITCHING
PERMITS

Section 27

The bill provides that a permittee may not employ someone who has been a permit holder and who has
had their permit revoked within three years. This is designed to prevent a current permit holder who
becomes incligible from using a surrogate to be the designated permit holder, while remaining in charge
of the business.

PART XVII - DWI TRAINING FOR JUDGES
Section 28

Requires all justices and judges in the General Court of Justice to receive a minimum of two hours of
continuing judicial education, every two years, on DWI issues.

Legisiative Services Office North Carolina General Assembly: Rescarch Division, 733-2578
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PART XVIII - REQUIRE DA SIGNATURE FOR A DISTRICT COURT MOTION FOR
APPROPRIATE RELIEF

Section 29

- The section provides that a motion for appropriate relief (MAR) may not be granted without the
signature of the District Attorney. An MAR is a pleading by the defendant seeking relief from a
Judgment of the court. If the defendant gives notice by oral motion in court, or written notice to the
District Attorney, then the court may grant the motion if the DA has not signed 10 days after receipt of
notice. :

PART XIX - EFFECTIVE DATE
Section 30

The requircment that the AOC electronically record certain data (see Section 18, above) becomes
effective after the next rewrite of the Superior Court Clerks System. Section 22 is cffective when it
becomes law. The remainder of the act becomes effective on December 1, 2006, and applics to offenses
committed on or after that date.

H1048-smrk-csrk-001

Summary contribution by Susan Sitze, Staff Attorney.

Legislative Services Office North Carolina General Assembly Research Division, 733-2578
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‘ ATTACHMENT TO
SUMMARY, H1048-CSRK-40
Senate Judiciary |
June 1, 2006

COMPARISON -- HOUSE BILL 1048 AND SENATE BILL 1048 PCS

Subject Area ' House Bill 1048 Senate PCS
Regulating Kegs Sections 1 & 2 Sections | & 2
Checking Stations ‘ Sec. 3 — no written planifa | Sec.3 -
written policy (1) no req.'ment for a written

plan or policy;

(2) deletes "near a business
selling alcohol” on repeated
checkpoints and provides
that repcated checkpoints in
. the same location or

' proximity should be avoided.

Implicd Consent Procedures | Section 4 Section 4 -

(1) removes out-of-State
application in 20-38.1 and
gives State-wide jurisdiction
(2) Adds that Dist. Ct.
sentence is vacated on appeal
to Sup. Ct.

Allow Testimony/Opinion Section 5 Section 5

(1) removes "in accordance
with training" after test
name.

Alcohol Screening Devices | Section 6 : Section 6

Legistative Services Office North Carolina General Assembly Research Division. 733-2578
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=

Clarification of Impaired
Driving Oftenses

Sections 7 — 14

(1) removes "by the public"
for regulated areas
(2) creates a "third" method

-of proving DW1

(3) removes exemption for
horses, bicycles, or
lawnmowers

(4) changes .04 level for
DWI for commercial
vehicles to 0.00

Sections 7 12

(1) retains "by the public"
for regulated areas

(2) no third method—
clarifies per se .08 burden
(3) keeps exemption for
horses and bicycles

(4) keeps .04 level for
commercial vehicles

Felony Death by Vehicle;
Felony Scrious Injury by
Vchicle

Section 15 -

(1) makes felony death by
vehicle a Class D felony
(2) makes felony serious
injury by vehicle a Class E
felony

Section 13 —

(1) makes felony death by
vehicle a Class E felony

(2) makes felony serious
injury by vehicle a Class F
felony

(3) adds aggravated oftfenses
(4) adds repeat felony death
offense

Clarify Implied Consent Law | Section 16 Section 14

Admissibility of Chemical Section 17 Section 15

Analysis (1) adds language to
provision allowing ofticer to
compel blood/urine sample

Improved Access to Medical | Section 18 Sections 16 and 17

Records (1) adds provision exempting
information from any
applicable privilege

|
Prosecutor Reporting Section 19 Section 18

Legislative Services Office

North Carolina General Assembly

Research Division, 733-2578
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‘ Impaired Driving Data
Systems

Data System Report

| Section 19.1

Section 19.2

Notice Procedure and
Driving While License
Revoked

Sections 20 and 21

Sections 20 and 21

(1) re-drafts req.'ments for
cond. license where revoked
under specified sections

(2) Identifies vehicles subject
to cancellation of registration
and plate surrender

Modity Punishments

Sections 22 -- 24

Sections 22 -- 24

' Parole ot DWI defendants

Megal consumption under | Section 25 and 26 Section 25
21 years (1) adds technical addition for
19 and 20 year olds
Section 27 Section 26

Prevent Switching Names
of Permit Holders

Section 27

DWI Training for Judges

Section 28

Require DA signature on
MAR filing

Section 29

Eftective Date

Section 28

Section 30

Legistative Services Office

North Carolina General Assembly

Research Division, 733-2578
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NORTH CAROLINA GENERAL ASSEMBLY
AMENDMENT
House Bill 1048

AMENDMENT NO. /
(to be filled in by

H1048-ARK-41 [v.3] Principal Clerk)
‘ Page 1 of 2
Date é-/3-0& ,2006
Comm. Sub. [YES]
Amends Title [NO]
Third Edition
Senator Rand )
moves to amend the bill on pages , lines through , by rewriting those

lines to read:

"PART 1. REGULATING MALT BEVERAGE KEGS
"SECTION 1. G.S. 18B-101 is amended by adding a new subdivision to

read:

"(7b) “Keg” means a portable container designed to hold and dispense in
excess of eight gallons of malt beverage."" '

SECTION 2. Chapter 18B is amended by adding a new section to read:

"G.S. 18B-403.1. Purchase-Transportation Permit for Keg or Kegs of
Malt Beverages.

(a) Purchase-transportation. A person who is not a permittee may purchase and
transport for off-premises consumption a keg or kegs as defined in G.S. 18B-101(7b)
after obtaining a purchase-transportation permit. Failure to obtain a purchase-
transportation permit according to this section is a violation of 18B-303(b).

(b) Issuance. A person holding a permit pursuant to 18B-1001(2) may issue a
purchase-transportation permit for a keg or kegs of malt beverage to a purchaser. A
copy of the purchase-transportation permit shall be maintained by the permittee for 30

(c) Form. A purchase-transportation permit shall be issued on a printed form adopted
and provided by the Commission. The Commission shall adopt rules specifying the
content of the permit form.

(d) Restrictions on Permit. A purchase may be made only from the store named on
the permit. One copy of the permit shall be kept by the by the purchaser, and one by the
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19

NORTH CAROLINA GENERAL ASSEMBLY
AMENDMENT
House Bill 1048

AMENDMENT NO.
(to be filled in by
H1048-ARK-41 [v.3] Principal Clerk) :
Page 2 of 2

permittee from which the purchase is made. The purchaser shall display his copy of the
permit to any law-enforcement officer upon request.
(e) Violation. The first violation of this section shall result in a warning to the
SECTION 2. G.S. 18B-303(a) reads as rewritten:
"(a)  Purchases Allowed. — Without a permit, a person may purchase at one time:
(1) Not more than 80 liters of malt beverages—other—than—drafi—malt
beverages—n-kegs: beverages, except draft malt beverages in kegs for
off-premises consumption. For purchase of a_keg or kegs of malt
beverages for off-premises consumption, the permit required by
G.S. 18B-403.1(a)(4) must first be obtained;
(2) Any amount of draft malt beverages_by a permittee in kegs; kegs for
on-premise consumption; '
(3)  Not more than 50 liters of unfortified wine;
(4)  Not more than eight liters of either fortified wine or spirituous liquor,
or eight liters of the two combined.""

SIGNED
Amendment Sponsor

SIGNED
Committee Chair if Senate Committee Amendment

ADOPTED FAILED TABLED
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NORTH CAROLINA GENERAL ASSEMBLY
AMENDMENT
House Bill 1048

AMENDMENT NO.  &—
(to be filled in by

H1048-ASA-34 [v.1] : Principal Clerk)

Page 1 of 3

Date ¢ -/3- 2006

Comm. Sub. [YES]
Amends Title [NO]
H1048-CSRK-40 [v.27]

Scnator Nesbitt

moves 1o amend the bill on page . line
by inscrting new sections to read:
"SECTION __ . G.S.20-17.8(b) reads as rewritten:
'thy  Ignition Interlock Required. — When-Except as provided in subsection (1) of
this_section, when the Division restores the license of a person who is subject to this

section, in addition to any other restriction or condition, it shall require the person to
agree to and shall indicate on the person's drivers license the following restrictions for
the period designated in subsection (¢):

(h

A restriction that the person may operate only a vehicle that is
equipped with a functioning ignition interlock system of a type
approved by the Commissioner. The Commissioner shall not
unreasonably withhold approval of an ignition interlock system and
shall consult with the Division of Purchase and Contract in the

Department of Administration to ensure that potential vendors are not

discriminated against.

A requirement that the person personally activate the ignition interlock

system before driving the motor vehicle.

An alcohol concentration restriction as follows:

a. If the ignition interlock system is-required pursuant only to
subdivision (a)(1) of this section, a requirement that the person
not drive with an alcohol concentration of 0.04 or greater;

b. If the ignition interlock system is required pursuant to
subdivision (a)(2) of this section, a requirement that the person
not drive with an alcohol concentration of greater than 0.00: or
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NORTH CAROLINA GENERAL ASSEMBLY
AMENDMENT
House Bill 1048

AMENDMENT NO.
: (to be filled in by
HI048-ASA-34 [v.1] Principal Clerk)
Page 2 of 3
C. It the ignition interlock system is required pursuant to

subdivision (a)(1) of this section, and the person has also been
convicted. based on the same set of circumstances. of: (i)
driving while impaired in a commercial vehicle, G.S. 20-138.2.
(i1} driving while less than 21 years old after consuming alcohol
or drugs, G.S. 20-138.3, (iii} felony death by vehicle, G.S.
20-141.4(al), or (iv) manslaughter or negligent homicide
resulting from the operation of a motor vehicle when the
offense involved impaired driving, a requirement that the
person not drive with an alcohol concentration of greater than
0.00.
SECTION __. G.S. 20-17.8 is amended by adding a new subsection to
read: '
'(h Medical Exception to Requirement. — A person subject to this section who

has a medically_diagnosed physical condition that makes the person incapable of

personally_activating_an_ignition _interlock system, may request an exception to the
requirements of this_section from the Division. The Division shall not issue an
exception to this section unless the person has submitted to a physical examination by
fwo or more physicians or surgeons duly licensed to practice medicine in this State or in
any other state of the United States and unless such examining physicians or surgeons
have completed and signed a certificate in the form prescribed by the Division. Such

experts in the field of diagnosing and treating physical disorders that the Commissioner
may select and shall be designed to elicit the maximum medical information necessary
to aird in determining whether or not the person is capable of personally activating an
ignition interlock system. The certificate shall contain a waiver of privilege and the
recommendation of the examining_physician to the Commissioner as to whether the
person is capable of personally activating an ignition interlock system.

The Commissioner _is not _bound by the recommendations of the examining
physicians but shall give fair consideration to such recommendations in acting upon the
request for medical exception, the criterion being whether or not, upon all the evidence.
it_appears_that the person is_in _fact incapable of personally activating an ignition
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NORTH CAROLINA GENERAL ASSEMBLY
AMENDMENT
House Bill 1048

AMENDMENT NO.
(to be filled in by
H1048-ASA-34 [v.1] Principal Clerk)

Page 3 of 3

interlock system. The burden of proof of such fact is upon the person seeking the
exception,

Whenever_an exception _is denied by the Commissioner, such denial may be
reviewed by a reviewing board upon written request of the person seeking the exception
filed with_the Division within 10 days after receipt of such denial. The composition,
procedures, and review of the reviewing board shall be as provided in G.S. 20-9(g)(4).'

SIGNED
Amendment Sponsor

SIGNED
Commuttee Chatr if Senate Committee Amendment

ADOPTED FAILED TABLED
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NORTH CAROLINA GENERAL ASSEMBLY
AMENDMENT
House Bill 1048

AMENDMENTNO. 3

(to be filled in by

H1048-ASA-32 [v.1] Principal Clerk)
Page 1 of 1
Date (-/13-06 2006

Comm. Sub. [YES]
Amends Title [NO]
H1048-CSRK-40 [v.27]

Senator Nesbitt

moves to amend the bill on page 10, line 2,

by rewriting that line to read:

"G.S.90-89 or G.S.90-90, or its metabolites in his blood or urine, and there is evidence
of impairment."

And on page 10, line 35,

by rewriting that line to read:

"G.S.90-89 or G.S.90-90, or its metabolites in his blood or urine, and there is evidence
of impairment."”

SIGNED
Amendment Sponsor

SIGNED
Committee Chair if Senate Committée Amendment

ADOPTED FAILED TABLED




NORTH CAROLINA GENERAL ASSEMBLY
AMENDMENT
House Bill 1048

AMENDMENT NO. _ 4
(to be filled in by

H1048-ASA-33 [v.1] Principal Clerk)

Page 1 of |

Date b~ /3-I¢C 2006

Comm. Sub. [YES]
Amends Title [YES]
H1048-CSRK-40 {v.27]

Senator Nesbitt

moves to amend the bill on page __ ,line

" by inserting a new section to read:

"SECTION __. G.S. 20-17(a)(2) reads as rewritten: .
'(a)  The Division shall forthwith revoke the license of any driver upon receiving a
record of the driver's conviction for any of the following offenses:

(2)  Impaired driving under G.S. 20-138.1.Either-of the-following-tmpaired

SIGNED
Amendment Sponsor

SIGNED
Committee Chair if Senate Committee Amendment

ADOPTED ' FAILED TABLED
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Principal Clerk
Reading Clerk

SENATE
NOTICE OF COMMITTEE MEETING
AND
BILL SPONSOR NOTICE

The Senate Committee on Judiciary I will meet at the following time:
DAY DATE TIME ROOM

Thursday June 15,2006 10:00 AM 1027 LB

The following will be considered:

BILL NO. SHORT TITLE SPONSOR

SB 1204 Jessica's Law/Strengthen Sex Offender Senator Allran
Laws. ‘

SB 1216 DSS Disclosure of Senator Boseman
Information/Abuse/Neglect.

SB 2010 Aircraft Mechanics' Lien. Senator Hagan

Senator Daniel G. Clodfelter, Chair



Judiciary I Committee

June 15, 2006

Minutes

Senator Dan Clodfelter, Chair called the meeting to order at 10:02 a.m. with
seventeen members present. He introduced Pages, Brittany Brinson, from Durham,
NC, Stephanie Smith, Brandon Cooke, and Taylor Warren, from Raleigh, NC,
Julian Quesada, from Apex, NC, Natalie Baker, and Adam Lanier, from Tarboro,
NC, and Nick Sipes, from Greensboro, NC.

SB-1216 (DSS Disclosure of Information/Abuse/Neglect) Committee Substitute was
introduced by Senator Clodfelter. Senator Phillip Berger moved for adoption of the
Committee Substitute. All members voted yes. Motion carried. Bill sponsor, )
Senator Julia Boseman explained that the bill would require a department of social
services to share information received by the department in connection with abuse,
neglect and dependency reports and assessments currently held in confidence, with
any federal, State or local governmental entity or its agent that needs confidential
information to protect a juvenile from abuse and neglect. (See Bill Summary for
further information) Senator’s Richard Stevens and Phillip Berger had questions.
Ms. Joan Lamb, NC Director of Division of Social Services, spoke on the bill and
answered questions. Senator Boseman offered an Amendment to the bill on Page 2,
Line 3. (See attached Amendment). Senator Charlie Albertson moved for adoption
of the Amendment. All members voted yes. Motion carried. Senator Albertson
moved for a Favorable Report. All members voted yes. Motion carried.

SB-2010 (Aircraft Mechanics’ Lien) Committee Substitute was introduced by
Senator Clodfelter. Senator Jeanne Lucas moved for adoption of the Committee
Substitute. All members voted yes. Motion carried. Bill sponsor, Senator Kay
Hagen explained that the bill would create a process for filing and enforcing
statutory liens for unpaid labor, skill or materials on an aircraft and for unpaid
storage of an aircraft. (See attached Bill Summary for further information).
Senator’s Charlie Albertson, R.C. Soles and Phillip Berger had questions. Mr.
Andrew Haile, Legal Counsel for Brooks, Pierce, McLendon, Humphrey & Leonard
Attorneys at Law, Greensboro, NC, Ms. Elizabeth Taylor MeHaffey, Vice
President, TIMCO Aviation Services in Greensboro, NC, and Mr. Pete Powell, NC
Administrative Office of The Courts, spoke on the bill and answered questions.
Staff attorney, Walker Reagan also answered questions. Senator David Hoyle




moved for a Favorable Report. All members voted yes. Motion carried. Senator
Clodfelter stated the bill would be $ent to the Finance Committee.

SB-1204 (Jessica’s Law/Strengthen Sex Offenders Laws) Committee Substitute was
introduced by Senator Clodfelter. Senator Charlie Albertson moved for adoption of
the Committee Substitute. All members voted yes. Motion carried. Staff attorney,
Hal Pell explained that this act amends the sex offender registration statutes,
imposes electronic monitoring requirements, and appropriates funds for the
purposes of the act. (See attached Bill Summary for further information). Senator
Austin Allran, bill sponsor, spoke on the bill. Senator’s Phillip Berger, Charlie
Albertson, David Hoyle, Tony Rand, R.C. Soles and Clark Jenkins had questions.
Mr. Pell. and Mr. Ashley Ray, from the NC Attorney General’s Office, answered the
questions. Senator Peter Brunstetter had questions, and offered Amendment #1 to
the bill on Page 6, Line 8. (See attached Amendment). All members voted yes.
Amendment was adopted. Senator R.C. Soles offered Amendment #2, on Page 6,
Line 25. (See attached Amendment). All members voted yes. Amendment was
adopted. (See attached Amendment). Mr. Greg McCloud, from the NC Attorney
General’s Office spoke on the bill. Senator Clarke Jenkins moved for a Favorable
Report. All members voted yes. Motion carried. Senator Clodfelter stated that the
bill would be sent to Appropriations Committee.

Being no further business the meeting adjourned at 10:45 a.m.

enator Dan Clodf¢lter, Chair Wanda Joyner, Cﬁéee Assistant




NORTH CAROLINA GENERAL ASSEMBLY
SENATE

JUDICIARY I COMMITTEE REPORT
Senator Daniel G. Clodfelter, Chair

Monday, June 19, 2006

Senator CLODFELTER,
submits the following with recommendations as to passage:

UNFAVORABLE AS TO BILL, BUT FAVORABLE AS TO COMMITTEE SUBSTITUTE '
BILL

S.B. 1204 -Jessica's Law/Strengthen Sex Offender Laws.
Draft Number: PCS75542
Sequential Referral: Appropriations/Base Budget
Recommended Referral: None
Long Title Amended: Yes

S.B. 1216 DSS Disclosure of Information/Abuse/Neglect.
Draft Number: PCS55500
Sequential Referral: None
Recommended Referral: None
Long Title Amended: No

S.B. 2010 Aircraft Mechanics' Lien.
Draft Number: PCS75543
Sequential Referral: Finance
Recommended Referral: None
Long Title Amended: No

TOTAL REPORTED: 3

Committee Clerk Comments:


