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SENATE COMMERCE, SMALL BUSINESS AND ENTREPRENEURSHIP
COMMITTEE
Tuesday, July 10, 2007 at 11:00 a.m.
Room 1027, Legislative Building

MINUTES

The Senate Commerce, Small Business and Entrepreneurship Committee met at 11:00 a.m. on
July 10, 2007, in Room 1027 of the Legislative Building. Nineteen members of the committee
were present. Senator R. C. Soles, Jr., Chair of the Committee, presided.

Senator Soles introduced the pages who were assisting in the meeting: Kirby Freuney of Forsyth
County, sponsored by Senator Linda Garrou; Donavan Wells of Wake County, sponsored by
Senator Marc Basnight; Houston Stokes of Lincoln County, sponsored by Senator James
Forrester; Stephanie Vaughn and Maddie Chandler of Alamance County sponsored by Senator
Tony Foriest; and Hannah Leonard of Columbus County, sponsored by Senator Soles.

Senator Soles recognized Senator Stan Bingham to present SB 838, ABC Law Changes.-AB.
Senator Vernon Malone moved the adoption of a proposed committee substitute for purposes of
discussion. The motion carried. Senator Phil Berger sent forth Amendment #1 and moved its
adoption. The motion carried. Mr. Mike Herring, Administrator and Mr. Fred Gregory,
Counsel, of the State ABC Board explained the bill and answered questions. Mr. Michael Gross,
Bill Drafting Division, also answered questions. Ms. Elizabeth Dalton, representing the North
Carolina Retail Merchants Association, spoke in favor of the bill. Senator Jim Jacumin sent
forth Amendment #2 and moved its adoption. The motion failed. Senator Phil Berger sent forth
Amendment #3 and moved its adoption. The motion carried. Senator Phil Berger moved to give
an unfavorable report to the bill, but favorable as to the committee substitute as amended and
rolled into a new committee substitute with a sequential referral to Finance. The motion carried.

Senator Soles recognized Representative Bruce Goforth to present HB 588, Update the
Unauthorized Insurers Laws. Senator William Purcell moved the adoption of a proposed
committee substitute for purposes of discussion. The motion carried. Senator P. Berger sent
forth an amendment and moved its adoption. The motion carried. Ms. Rose Vaughn Williams,
Counsel, Department of Insurance, explained the bill and answered questions. Mr. Jim Long,
Commissioner, Department of Insurance, answered some concerns. Senator P. Berge r moved an
unfavorable report as to the bill, but favorable as to the committee substitute as amended and
rolled into a new committee substitute. The motion carried.

Senator Soles recognized Representative Jerry Dockham to present HB 731, Revise Life and
Health Insurance Laws.-AB. Senator P. Berger moved adoption of a proposed committee
substitute for purposes of discussion. The motion carried. Ms. Williams explained the
committee substitute and answered some questions. Senator P. Berger moved to give the bill an
unfavorable report, but favorable as to the committee substitute. The motion carried.

Senator Soles again recognized Representative Jerry Dockham to present HB 735, Limit
Use/State Property Fire Insurance Fund.-AB. Senator P. Berger moved adoption of a proposed
committee substitute for purposes of discussion. The motion carried. Ms. Williams, General




Counsel, explained the committee substitute. Senator P. Berger moved to give the bill an
unfavorable report, but favorable as to the committee substitute. The motion carried.

SB 729 was not heard at the sponsor’s request.

The meeting adjourned at 12:00 noon.

Senator R. ( C Soleg/Jr Chair, P}@Jdmg Dot Waugaman, C%mittee Assistant




NORTH CAROLINA GENERAL ASSEMBLY
SENATE

COMMERCE, SMALL BUSINESS AND ENTREPRENEURSHIP COMMITTEE

REPORT
Senator R. C. Soles, Jr., Chair

Tuesday, July 10, 2007

Senator SOLES, JR.,
submits the following with recommendations as to passage:

UNFAVORABLE AS TO BILL, BUT FAVORABLE AS TO SENATE COMMITTEE

SUBSTITUTE BILL

H.B. 588 Update the Unauthorized Insurers Laws.-AB
Draft Number: PCS 70577
Sequential Referral: None
Recommended Referral: None
Long Title Amended: No

UNFAVORABLE AS TO COMMITTEE SUBSTITUTE BILL NO. 1, BUT FAVORABLE

‘ AS TO SENATE COMMITTEE SUBSTITUTE BILL
H.B.(CS #1) 735 Limit Use/State Property Fire Insurance Fund.-AB
Draft Number: PCS 10258
Sequential Referral: None
Recommended Referral: None
Long Title Amended: Yes

TOTAL REPORTED: 2

Committee Clerk Comments:



' NORTH CAROLINA GENERAL ASSEMBLY
SENATE

COMMERCE, SMALL BUSINESS AND ENTREPRENEURSHIP COMMITTEE

"REPORT
Senator R. C. Soles, Jr., Chair

Wednesday, July 11, 2007

Senator SOLES, JR.,
submits the following with recommendations as to passage:

UNFAVORABLE AS TO BILL, BUT FAVORABLE AS TO COMMITTEE SUBSTITUTE

BILL -

S.B. 838 ABC Law Changes.-AB
Draft Number: PCS 85349
Sequential Referral: Finance
Recommended Referral: None
Long Title Amended: Yes

UNFAVORABLE AS TO COMMITTEE SUBSTITUTE BILL NO. 1, BUT FAVORABLE

‘ AS TO SENATE COMMITTEE SUBSTITUTE BILL

H.B.(CS #1) 731 Revise Life and Health Insurance Laws.-AB
Draft Number: PCS 80464
Sequential Referral: None
Recommended Referral: None
Long Title Amended: No

TOTAL REPORTED: 2

Committee Clerk Comments:
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GENERAL ASSEMBLY OF NORTH CAROLINA

SESSION 2007
S 1
SENATE BILL 838
Short Title: ABC Law Changes.-AB (Public)

Sponsors:  Senator Bingham.

Referred to: Commerce, Small Business and Entrepreneurship.

March 19, 2007

A BILL TO BE ENTITLED

AN ACT TO INCREASE THE FINES FOR PENALTIES AND OFFERS IN
COMPROMISE FOR ALCOHOLIC BEVERAGE CONTROL LAW
VIOLATIONS, TO REQUIRE AGENTS OF THE DIVISION OF ALCOHOL
LAW ENFORCEMENT TO SERVE AND EXECUTE ALCOHOLIC BEVERAGE
CONTROL AND NORTH CAROLINA STATE LOTTERY COMMISSION
ORDERS, NOTICES, AND DEMANDS, TO CHANGE ABC PERMIT
REGISTRATION AND INSPECTION FEE REVOCATIONS TO SUSPENSIONS,
TO ALLOW LOCAL GOVERNMENTS AND NONPROFIT ORGANIZATIONS
TO HAVE SPECIAL ONE-TIME PERMITS TO SELL AND SERVE MALT
BEVERAGES, WINES, MIXED BEVERAGES, AND SPIRITUOUS LIQUORS
AT FUND-RAISERS, TO MAKE TECHNICAL CORRECTIONS TO
COMMERCIAL PERMITS, AND TO ALLOW WINEMAKING ON PREMISES
PERMITS AT UNFORTIFIED WINERIES AS RECOMMENDED BY THE
ALCOHOLIC BEVERAGE COMMISSION.

The General Assembly of North Carolina enacts:

SECTION 1. G.S. 18B-104(a)(3) reads as rewritten:

"(3) Fine the permittee up to fivehundred-doHars{$560-80)-one thousand

dollars ($1.000) for the first violation. up to seven-hundred-fifty-doHars
$756-:063-on¢ thousand five hundred dollars (51.500) for the second

violation, and up 10 eae—%hemé—deﬂa&—(%—l—@@@%—lwo thousand
dollars ($2.000) for the third violation; or".
SECTION 2. G.S. 18B-104(b) reads as rewritten:

"(b) Compromise. — In any case in which the Commission is entitled to suspend or
revoke a permit, the Commission may accept from the permittee an offer in compromise
to pay a penalty of not more than—five-theusand-deHars{($5;606)_twenty-five-thousand
dollars ($25.000). The Commission may either accept a compromise or revoke a permiit,
but not both. The Commission may accept a compromise and suspend the permit in the
same case.”
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General Assembly of North Carolina Session 2007

SECTION 3. G.S. 18B-500(d) reads as rewritten:

"(d) Service of Commission Orders. — Alcohol law-enforcement agents may-shall
serve and execute notices, orders, or demands issued by the Alcoholic Beverage Control
Commission or the North Carolina State Lottery Commission for the surrender of
permits or relating to any administrative proceeding. While serving and executing such
notices, orders, or demands, alcohol law-enforcement agents shall have all the power
and authority possessed by law-enforcement officers when executing an arrest warrant."

SECTION 4. G.S. 18B-900(a) reads as rewritten:

"§ 18B-900. Qualifications for permit.

(a) Requirements. — To be eligible to receive and to hold an ABC permit, a
person shall: '

(1)  Be at least 21 years old, unless the person is a manager of a business
selling only malt beverages and unfortified wine, in which case the
person shall be at least 19 years old;

(2)  Bearesident of North Carolina unless:

a. He is an officer, director or stockholder of a corporate applicant
or permittee and is not a manager or otherwise responsible for
the day-to-day operation of the business; or

b. He has cxecuted a power of attorney designating a qualified
resident of this State to serve as attorney in fact for the purposes
of receiving service of process and managing the business for
which permits are sought; or

c. He is applying for a nonresident malt beverage vendor permit, a
nonresident wine vendor permit, or a vendor representative
permit;

(3) Not have been convicted of a felony within three years, and, if
convicted of a felony before then, shall have had his citizenship
restored;

(4)  Not have been convicted of an alcoholic beverage offense within two
years;

(5) Not have been convicted of a misdemeanor controlled substance
offense within two years; and

(6) Not have had an alcoholic beverage permit revoked within three years,
except where the revocation was based solely on a permittee's failure
to pay the annual registration and inspection fee required in G.S.
18B-903(b1).

(7) Not have, whether as an individual or as an officer, director,
shareholder or manager of a corporate permittec, an unsatisfied
outstanding final judgment that was entered against him in an action
under Article [A of this Chapter.

(8) Be a United States citizen with a valid social security number or valid
documentation demonstrating legal presence in the United States and
that documentation is issued to the applicant under the authority of the
United States government.

Page 2 Senate Bill 838-First Edition
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General Assembly of North Carolina Session 2007

To avoid undue hardship, however, the Commission may decline to take action under
G.S. 18B-104 against a permittee who is in violation of subdivisions (3), (4), or (5)."

SECTION 5. G.S. 18B-903(b1) reads as rewritten:

"(bl) Registration. — Each person holding a malt beverage, fortified wine, or
unfortified wine permit issued pursuant to G.S.18B-902(d)(1) through
G.S. 18B-902(d)(6) shall register by May 1 of each year on a form provided by the
Commission, in order to provide information needed by the State in enforcing this
Chapter and to support the costs of that enforcement. The registration required by this
subsection shall be accompanied by an annual registration and inspection fee of two
hundred dollars ($200.00) for each permit held. The fee shall be paid by May | of each
year. A registration fee shall not be refundable. Failure to pay the annual registration
and inspection fee shall result in-reveecation—-ofthe—permit_a suspension of the permit
until the registration fee is received by the Commission and the permits are reinstated."

SECTION 6. G.S. 18B-1002(5) reads as rewritten:

"(5) A permit may be issued to a unit of local government, or to a nonprofit
organization or a political organization to_sell or serve wine, malt
beverages, mixed beverages. and spirituous liquor at a ticketed event
held to allow the unit of local government or organization to raise
funds. For purposes of this subdivision "nonprofit organization" means
an organization that is exempt from taxation under Section 501(c)(3),
501(c)(4), 501(c)(6), 501(c)8), 501(c)(10), 501(c)(19), or 501(d) of
the Internal Revenue Code or is exempt under similar provisions of the
General Statutes as a bona fide nonprofit charitable. civic, religious,
fraternal, patriotic, or veterans' organization or as a nonprofit volunteer
fire department, or as a nonprofit volunteer rescue squad or a bona fide
homeowners' or property owners' association. For purposes of this
subdivision "political organization" means an organization covered by
the provisions of G.S. 163-96(a)(1) or (2) or a campaign organization
established by or for a person who is a candidate who has filed a notice
of candidacy, paid the filing fees or filed the required petition, and
been certified as a candidate. The issuance of this permit will also
allow the issuance of a purchase-transportation permit under
G.S. 18B-403 and 18B-404 and the use for culinary purposes of
spirituous liquor lawfully purchased for use in mixed beverages."

SECTION 7. G.S. 18B-1100 reads as rewritten:

"§ 18B-1100. Commercial permits.

The Commission may issue the following commercial permits:

(1)  Unfortified winery

(2)  Fortified winery

(3) Limited winery

(4) Brewery

(5) Distillery

(6)  Fuel alcohol

(7)  Wine importer

Senate Bill 838-First Edition Page 3
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General Assembly of North Carolina Session 2007

(8)  Wine wholesaler ‘
(9)  Malt beverages importer
(10) Malt beverages wholesaler
(11) Bottler ;
(12) Salesman
(13) Vendor representative
(14) Nonresident malt beverage vendor
(15) Nonresident wine vendor
(16) Winery special show
(17) Liquor importer/bottler permit
(18) Cider and vinegar manufaeturer-manufacturer
(19) Wine producer pesmit-permit."
SECTION 8. G.S. 18B-1101 is amended by adding a new subdivision to
read:
"§ 18B-1101. Authorization of unfortified winery permit.
The holder of an unfortified winery permit may:

(8) Allow winemaking on premises as allowed by a permit issued pursuant
to G.S. 18B-1001(17).

SECTION 9. Sections 1 and 2 of this act become effective December 1,
2007, and apply to offenses committed on or after that date. The remainder of this act is
effective when it becomes law.

\

Page 4 Senate Bill 838-First Edition
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SENATE BILL 838
PROPOSED COMMITTEE SUBSTITUTE S838-CSMAf-12 [v.2]

7/9/2007 1:26:12 PM

Short Title: ABC Law Changes.-AB | (Public)

Sponsors:

Referred to:

March 19, 2007

A BILL TO BE ENTITLED

AN ACT TO ALLOW THE ISSUANCE OF OFF PREMISES MALT BEVERAGE
AND UNFORTIFIED  WINE PERMITS  TO INCORPORATED
MUNICIPALITIES AFTER AN ELECTION ALLOWING THE SALE OF MIXED
BEVERAGES, TO REQUIRE AN APPLICANT FOR AN ABC PERMIT TO BE A
UNTIED STATES CITIZEN OR LEGALLY PRESENT IN THE UNITED
STATES FOR A PERMIT TO BE ISSUED, TO CHANGE ABC PERMIT
REGISTRATION AND INSPECTION FEE REVOCATIONS TO SUSPENSIONS,
TO ALLOW LOCAL GOVERNMENTS AND NONPROFIT ORGANIZATIONS
TO HAVE SPECIAL ONE-TIME PERMITS TO SELL AND SERVE MALT
BEVERAGES, WINES, MIXED BEVERAGES, AND SPIRITUOUS LIQUORS
AT FUND-RAISERS, TO MAKE TECHNICAL CORRECTIONS TO
COMMERCIAL PERMITS, TO ALLOW WINEMAKING ON PREMISES
PERMITS AT UNFORTIFIED WINERIES, AND TO CHANGE THE FEE FOR
WINE MAKING ON PREMISES PERMITS AS RECOMMENDED BY THE
ALCOHOLIC BEVERAGE CONTROL COMMISSION.

The General Assembly of North Carolina enacts:

SECTION 1. G.S. 18B-603(d)(3) reads as rewritten:

"(3) The Commission may issue off-premises malt beverage permits to any
establishment that meets the requirements under G.S. 18B-1001(2) in
any township_or incorporated municipality which has voted to permit
the sale of mixed beverages, regardless of any other local act
concerning sales of those kinds of alcoholic beverages. The
Commission may also issue off-premises unfortified wine permits to
any establishment that meets the requirements under G.S. 18B-1001(4)
in any township_or incorporated municipality which has voted to
permit the sale of mixed beverages, regardless of any other local act
concerning sales of those kinds of alcoholic beverages."
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General Assembly of North Carolina Session 2007

SECTION 2. G.S. 18B-900(a) reads as rewritten:
"§ 18B-900. Qualifications for permit.
(a) Requirements. — To be eligible to receive and to hold an ABC permit, a
person shall:

(1) Be at least 21 years old, unless the person is a manager of a business
selling only malt beverages and unfortified wine, in which case the
person shall be at least 19 years old;

(2)  Be aresident of North Carolina unless:

a. He is an officer, director or stockholder of a corporate applicant
or permittee and is not a manager or otherwise responsible for
the day-to-day operation of the business; or

b. He has executed a power of attorney designating a qualified
resident of this State to serve as attorney in fact for the purposes
of receiving service of process and managing the business for
which permits are sought; or

C. He is applying for a nonresident malt beverage vendor permit, a
nonresident wine vendor permit, or a vendor representative
permit;

(3) Not have been convicted of a felony within three years, and, if
convicted of a felony before then, shall have had his citizenship
restored;

(4) Not have been convicted of an alcoholic beverage offense within two
years;

(5) Not have been convicted of a misdemeanor controlled substance
offense within two years; and

(6) Not have had an alcoholic beverage permit revoked within three years,
except where the revocation was based solely on a permittee's failure
to pay the annual registration and inspection fee required in G.S.
18B-903(b1).

(7) Not have, whether as an individual or as an officer, director,
shareholder or manager of a corporate permittee, an unsatisfied
outstanding final judgment that was entered against him in an action
under Article 1A of this Chapter.

(8) Be a United States citizen with a valid social security number or, if not
a citizen of the United States, present valid documentation
demonstrating legal presence in the United States and that
documentation is issued to the applicant under the authority of the
United States government. _

To avoid undue hardship, however, the Commission may decline to take action under
G.S. 18B-104 against a permittee who is in violation of subdivisions (3), (4), or (5)."

SECTION 3. G.S. 18B-903(b1) reads as rewritten:

"(bl) Registration. — Each person holding a malt beverage, fortified wine, or
unfortified wine permit issued pursuant to G.S. 18B-902(d)(1) through
G.S. 18B-902(d)(6) shall register by May 1 of each year on a form provided by the

Page 2 Senate Bill 838 S838-CSMAf-12 [v.2]'
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General Assembly of North Carolina Session 2007

Commission, in order to provide information needed by the State in enforcing this
Chapter and to support the costs of that enforcement. The registration required by this
subsection shall be accompanied by an annual registration and inspection fee of two
hundred dollars ($200.00) for each permit held. The fee shall be paid by May 1 of each
year. A registration fee shall not be refundable. Failure to pay the annual registration

and inspection fee shall result in-revoecation—of-thepermit a suspension of the permit
until the registration fee is received by the Commission and the permits are reinstated."

SECTION 4. G.S. 18B-1002(5) reads as rewritten:
"(5) A permit may be issued to a unit of local government, or to a nonprofit

organization or a political organization to_sell or serve wine, malt
beverages, mixed beverages, and spirituous liquor at a ticketed event
held to allow the unit of local government or organization to raise
funds. For purposes of this subdivision "nonprofit organization" means
an organization that is exempt from taxation under Section 501(c)(3),
501(c)(4), 501(c)(6), 501(c)8), 501(c)(10), 501(c)(19), or 501(d) of
the Internal Revenue Code or is exempt under similar provisions of the
General Statutes as a bona fide nonprofit charitable, civic, religious,
fraternal, patriotic, or veterans' organization or as a nonprofit volunteer
fire department, or as a nonprofit volunteer rescue squad or a bona fide
homeowners' or property owners' association. For purposes of this
subdivision "political organization" means an organization covered by
the provisions of G.S. 163-96(a)(1) or (2) or a campaign organization
established by or for a person who is a candidate who has filed a notice
of candidacy, paid the filing fees or filed the required petition, and
been certified as a candidate. The issuance of this permit will also
allow the issuance of a purchase-transportation permit under
G.S. 18B-403 and 18B-404 and the use for culinary purposes of
spirituous liquor lawfully purchased for use in mixed beverages."”

SECTION 5. G.S. 18B-1100 reads as rewritten:
"§ 18B-1100. Commercial permits.
The Commission may issue the following commercial permits:

(1)
2)
(3)
(4)
()
(6)
Q)
(8)
9

Unfortified winery
Fortified winery
Limited winery

Brewery

Distillery

Fuel alcohol

Wine importer

Wine wholesaler

Malt beverages importer

(10) Malt beverages wholesaler
(11) Bottler

(12) Salesman

(13) Vendor representative

S838-CSMAf-12 [v.2] Senate Bill 838 Page 3
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(14) Nonresident malt beverage vendor

(15) Nonresident wine vendor

(16) Winery special show

(17) Liquor importer/bottler permit

(18) Cider and vinegar manufacturer-manufacturer

(19) Wine producer pesmit-permit."

SECTION 6. G.S. 18B-1101 is amended by adding a new subdivision to

read:
"§ 18B-1101. Authorization of unfortified winery permit.
The holder of an unfortified winery permit may:

(8) Allow winemaking on premises as allowed by a permit issued pursuant
to G.S. 18B-1001(17).

SECTION 7. G.S. 18B-902(d) reads as rewritten:
"(d) Fees. — An application for an ABC permit shall be accompanied by payment
of the following application fee:

(38) Winemaking on premises permit — $460-00-$450.00.

SECTION 8. Sections 2 and 7 of this act becomes effective October 1, 2007,
and applies to permits issued on or after that date. The remainder of this act is effective .

when it becomes law.

Page 4 Senate Bill 838 S838-CSMAf-12 [v.2]



SENATE BILL 838:
ABC Law Changes.-AB

BILL ANAL YSIS
Committee: Senate Ref to Commerce, Small Business and Date: July 10, 2007
Entrepreneurship. If fav, re-ref to Finance
Introduced by: Sen. Bingham Summary by: O. Walker Reagan
Version: PCS to First Edition Committee Co-Counsel
S838-CSMAf-12 Denise Huntley

Committee Staff

SUMMARY: The Proposed Committee Substitute for Senate Bill 838 makes various ABC law changes as
requested by the ABC Commission.

- BILL ANALYSIS AND CURRENT LAW:

Section 1 permits the Alcohol Beverage Commission (Commission) to issue off-premises malt beverage and
unfortified wine permits to incorporated municipalities which have voted to permit the sale of mixed beverages,
regardless of other local acts concerning sales of alcoholic beverages. Currently, the Commission may only issue
these permits to townships which have voted to permit the sale of malt beverages or unfortified wine.

Section 2 adds to the list of requirements one must meet in order to be eligible to receive and hold an ABC
permit, a requirement that a permittee be a United States citizen with a valid social security number or, if not a
. citizen, must present valid documentation demonstrating legal presence in the United States.

Section 3 Failure to pay the annual registration and inspection fee shall result in a suspension of the permit until
the fee is received by the Commission and the permit is reinstated. Currently, failure to pay the annual
registration and inspection fee results in a revocation of the permit.

Section 4 allows the Commission to issue limited permits to units of local government, nonprofit organizations or
political organizations to sell alcoholic beverages at a ticketed event held to allow the unit of local government or
organization to raise funds, including mixed beverages. Currently, these groups are only penmtted to serve wine,
malt beverages and spirituous liquor, but not mixed beverages.

Section 5 corrects a technical error by removing an unnecessary perlod in the list of commercial permits the
Commission may issue.

Section 6 expands the authorization of holders of unfortified winery permits to allow winemaking on premises
with a winemaking on premises permit.

Section 7 increases the one-time application fee for winemaking on premises permit from $400 to $450.

EFFECTIVE DATE: Sections 2 and 7 become effective October 1, 2007, and apply to permits issued on or
after that date. The remainder of the act is effective when it becomes law.

G.S. 18B-1001(17) Winemaking on Premises Permit. — A permit may be issued to a business, located in a jurisdiction
where the sale of unfortified wine is allowed, where individual customers who are 21 years old or older may purchase
ingredients and rent the equipment, time, and space to make unfortified wine for personal use in amounts set forth in 27
C.F.R. § 24.75. Except for wine produced for testing equipment or recipes and samples pursuant to this subdivision, the
permit holder shall not engage in the actual production or manufacture of wine. Samples may be consumed on the premises
only by a person who has a nonrefundable contract to ferment at the premises, and the samples may not exceed one ounce per
sample. All wine produced at a winemaking on premises facility shall be removed from the premises by the customer and
‘ may only be used for home consumption and the personal use of the customer.

S0838e1-SMTB-CSMAf-12

Legislative Services Office North Carolina General Assembly Research Division, 733-2578 |
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GENERAL ASSEMBLY OF NORTH CAROLINA
SESSION 2007

SENATE BILL 838 .
PROPOSED COMMITTEE SUBSTITUTE S838-PCS85349-MAf-12

Short Title: ABC Law Changes.-AB (Public)

Sponsors:

Referred to:

March 19, 2007

A BILL TO BE ENTITLED

AN ACT TO ALLOW THE ISSUANCE OF OFF-PREMISES MALT BEVERAGE
AND  UNFORTIFIED WINE  PERMITS TO  INCORPORATED
MUNICIPALITIES AFTER AN ELECTION ALLOWING THE SALE OF MIXED
BEVERAGES, TO REQUIRE AN APPLICANT FOR AN ABC PERMIT TO BE A
UNITED STATES CITIZEN OR LEGALLY PRESENT IN THE UNITED
STATES FOR A PERMIT TO BE ISSUED, TO CHANGE ABC PERMIT
REGISTRATION AND INSPECTION FEE REVOCATIONS TO SUSPENSIONS,
TO ALLOW LOCAL GOVERNMENTS AND NONPROFIT ORGANIZATIONS
TO HAVE SPECIAL ONE-TIME PERMITS TO SELL AND SERVE MALT
BEVERAGES, WINES, MIXED BEVERAGES, AND SPIRITUOUS LIQUORS
AT FUND-RAISERS, TO MAKE TECHNICAL CORRECTIONS TO
COMMERCIAL PERMITS, TO ALLOW WINEMAKING ON PREMISES
PERMITS AT UNFORTIFIED WINERIES, AND TO CHANGE THE FEE FOR
WINEMAKING ON PREMISES PERMITS AS RECOMMENDED BY THE
ALCOHOLIC BEVERAGE CONTROL COMMISSION.

The General Assembly of North Carolina enacts:

SECTION 1. G.S. 18B-603(d)(3) reads as rewritten:

"(3) The Commission may issue off-premises malt beverage permits to any
establishment that meets the requirements under G.S. 18B-1001(2) in -
any township_or_incorporated municipality which has voted to permit
the sale of mixed beverages, regardless of any other local act
concerning sales of those kinds of alcoholic beverages. The
Commission may also issue off-premises unfortified wine permits to
any establishment that meets the requirements under G.S. 18B-1001(4)
in any township_or incorporated municipality which has voted to
permit the sale of mixed beverages, regardless of any other local act
concerning sales of those kinds of alcoholic beverages."
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General Assembly of North Carolina Session 2007

SECTION 2. G.S. 18B-900(a) reads as rewritten:
"§ 18B-900. Qualifications for permit.
(a) Requirements. — To be eligible to receive and to hold an ABC permit, a
person shall:

(1)  Be at least 21 years old, unless the person is a manager of a business
selling only malt beverages and unfortified wine, in which case the
person shall be at least 19 years old;

(2)  Be aresident of North Carolina unless:

a. He is an officer, director or stockholder of a corporate applicant
or permittee and is not a manager or otherwise responsible for
the day-to-day operation of the business; or

b. He has executed a power of attorney designating a qualified
resident of this State to serve as attorney in fact for the purposes
of receiving service of process and managing the business for
which permits are sought; or

C. He is applying for a nonresident malt beverage vendor permit, a
nonresident wine vendor permit, or a vendor representative
permit; :

(3) Not have been convicted of a felony within three years, and, if
convicted of a felony before then, shall have had his citizenship
restored;

(4)  Not have been convicted of an alcoholic beverage offense within two
years;

(5) Not have been convicted of a misdemeanor controlled substance
offense within two years; and

(6) Not have had an alcoholic beverage permit revoked within three years,
except where the revocation was based solely on a permittee's failure
to pay the annual registration and inspection fee required in
G.S. 18B-903(bl).

(7) Not have, whether as an individual or as an officer, director,
shareholder or manager of a corporate permittee, an unsatisfied
outstanding final judgment that was entered against him in an action
under Article 1A of this Chapter.

(8) Be a United States citizen with a valid social security number or, if not
a citizen of the United States, present valid documentation
demonstrating legal presence in the United States and that

" documentation is issued to the apphcant under the authority of the

United States government.

To avoid undue hardship, however, the Commission may decline to take action under
G.S. 18B-104 against a permittee who is in violation of subdivisions (3), (4), or (5)."

SECTION 3. G.S. 18B-903(b1) reads as rewritten:

"(bl) Registration. — Each person holding a malt beverage, fortified wine, or
unfortified wine permit issued pursuant to G.S. 18B-902(d)(1) through
G.S. 18B-902(d)(6) shall register by May 1 of each year on a form provided by the

Page 2 Senate Bill 838 $838-PCS85349-MAf-12
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General Assembly of North Carolina Session 2007

Commission, in order to provide information needed by the State in enforcing this
Chapter and to support the costs of that enforcement. The registration required by this
subsection shall be accompanied by an annual registration and inspection fee of two
hundred dollars ($200.00) for each permit held. The fee shall be paid by May 1 of each
year. A registration fee shall not be refundable. Failure to pay the annual registration
and inspection fee shall result in—revecation—ofthe-permit a suspension of the permit
until the registration fee is received by the Commission and the permits are reinstated."

SECTION 4. G.S. 18B-1100 reads as rewritten:
"§ 18B-1100. Commercial permits.

The Commission may issue the following commercial permits:

(1)  Unfortified winery

(2) Fortified winery

(3) Limited winery

(4) Brewery

(5) Distillery

(6)  Fuel alcohol

(7)  Wine importer

(8)  Wine wholesaler

(9) Malt beverages importer

(10) Malt beverages wholesaler

(11) Bottler

(12) Salesman

(13) Vendor representative

(14) Nonresident malt beverage vendor

(15) Nonresident wine vendor

(16) Winery special show

(17) Liquor importer/bottler permit

(18) Cider and vinegar manufactarer-manufacturer

(19) Wine producer permit-permit."

SECTION 5. G.S. 18B-1101 is amended by adding a new subdivision to

read:
"§ 18B-1101. Authorization of unfortified winery permit.
The holder of an unfortified winery permit may:

(8) Allow winemaking on premises as allowed by a permit issued pursuant
to G.S. 18B-1001(17).

"

SECTION 6. G.S. 18B-902(d) reads as rewritten:
"(d) Fees. — An application for an ABC permit shall be accompanied by payment
of the following application fee:

(38) Winemaking on premises permit — $400-00-3450.00.

S838-PCS85349-MAf-12 Senate Bill 838 Page 3
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] SECTION 7. Sections 2 and 6 of this act become effective October 1, 2007, .
2 and apply to permits issued on or after that date. The remainder of this act is effective
3  when it becomes law.

C
v

i
3

Page 4 Senate Bill 838 S838-PCS85349-MAf-12



0 I AWK WM —

BN N NN N DNDN DN = e e e b b e e
0N AN UNEHEWDN— OOV -ITOANWUN AR WN—=O\O

GENERAL ASSEMBLY OF NORTH CAROLINA

SESSION 2007
H 1
HOUSE BILL 588*
Short Title: Update the Unauthorized Insurers Laws.-AB (Public)

Sponsors:  Representative Goforth.

Referred to; Insurance.

March 13, 2007

A BILL TO BE ENTITLED
AN ACT TO UPDATE AND IMPROVE LAWS COVERING UNAUTHORIZED
INSURERS.
The General Assembly of North Carolina enacts:
SECTION 1. G.S. 58-28-45 reads as rewritten:
"§ 58-28-45. Uniform-Unauthorized Insurers-Aet: Insurers; prohibited acts.

(a) No persen—eepperaﬂen—-asseera&en—er—paﬁaeﬁshﬁ person shall in this State

act as agent for any insurer not authorized to transact business in this State, or negotiate
for or place or aid in placing insurance coverage in this State for another with any such
insurer. : :
(b)  No persen;-eorperation,—asseciation-or-partnership- person shall in this State
aid any unauthorized insurer in effecting insurance or in transacting insurance business
in this State, either by fixing rates, by adjusting or investigating losses, by inspecting or
examining risks, by acting as attorney-in-fact or as attorney for service for process, or
otherwise, except as provided in subsection-{e)-hereof: this section or in G.S. 58-16-35.

(c) No persen—eerpem&en—assee*a&ea—er—paﬂﬁefsmp— person shall make,
negotiate for or place, or aid in negotiating or placing any insurance contract in this
State for another who is an applicant for insurance covering any property or risk in
another state, territory or district of the United States with any insurer not authorized to
transact insurance business in the state, territory or district wherein such property or risk
or any part thereof is located.

(d) the—prews*ens—ef—%he—thfee—feregmﬂg—sabseeaeﬂs— Subsections (a), (b), and
() of this section do not apply to contracts of reinsurance, or to contracts of insurance
made through surplus lines licensees as provided in Article 21 of this Chapter, nor do
they apply to any insurer not authorized in this State, or its representatives, in
investigating, adjusting losses or otherwise complying in this State with the terms of its
insurance contracts made in a state wherein the insurer was authorized; provided, the
property or risk insured under such contracts at the time such contract was issued was
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located in such other state. A motor vehicle used and kept garaged principally in another
state shall be deemed to be located in such state.

(€)

Page 2

(1)
)

3)

Repealed by Session Laws 1985, c. 666, s. 40.

Such service of process shall be made by delivering and leaving with
the Commissioner or to some person in apparent charge of his office
two copies thereof and the payment to him of such fees as may be
prescribed by law. The Commissioner shall forthwith mail by
registered mail one of the copies of such process to the defendant at its
last known principal place of business, and shall keep a record of all
such process so served upon him. Such service of process is sufficient
provided notice of such service and a copy of the process are sent
within 10 days thereafter by registered mail by plaintiff's attorney to
the defendant at its last known principal place of business, and the
defendant's receipt, or receipt issued by the post office with which the
letter is registered, showing the name of the sender of the letter and the
name and address of the person to whom the letter is addressed, and
the affidavit of plaintiff's attorney showing a compliance herewith are
filed with the clerk of the court in which such action is pending on or
before the date the defendant is required to appear, or within such
further time as the court may allow. However, no plaintiff or
complainant shall be entitled to a judgment by default under this
subdivision (2) until the expiration of 30 days from the date of the
filing of the affidavit of compliance.

Service of process in any such action, suit or proceeding shall be in
addition to the manner provided in the preceding subdivision (2) be
valid if served upon any person within this State who, in this State on
behalf of such insurer, is

a. Soliciting insurance, or

b. Making any contract of insurance or issuing or delivering any

policies or written contracts of insurance, or

C. Collecting or receiving any premium for insurance; and a copy
of such process is sent within 10 days thereafter by registered
mail by plaintiff's attorney to the defendant at the last known
principal place of business of the defendant, and the defendant's
receipt, or the receipt issued by the post office with which the
letter is registered, showing the name of the sender of the letter
and the name and address of the person to whom the letter is
addressed, and the affidavit of plaintiff's attorney showing a
compliance herewith are filed with the clerk of the court in
which such action is pending on or before the date the
defendant is required to appear, or within such further time as
the court may allow.

House Bill 588*-First Edition

e
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d. Nothing in this subsection (e) shall limit or abridge the right to
serve process, notice or demand upon any insurer in any other
manner now or hereafter permitted by law.

()  No unauthorized insurer shall institute or file, or cause to be instituted or
filed, any suit, action or proceeding in this State to enforce any right, claim or demand
arising out of the transaction of business in this State until such insurer shall have
obtained a license to transact insurance business in this State. Nothing in this subsection
shall be construed to require an unauthorized insurance company to obtain a license
before instituting or filing, or causing to be instituted or filed, any suit, action or
proceeding either in connection with any of its investments in this State or in connection
with any contract issued by it at a time when it was authorized to do business in the state
where such contract was issued.

(g (1) Before any unauthorized insurer shall file or cause to be filed any
pleading in any action, suit or proceeding instituted against it, such
unauthorized insurer shall either
a. File with the clerk of the court in which such action, suit or

proceeding is pending a bond with good and sufficient sureties,
to be approved by the court, in an amount to be fixed by the
court sufficient to secure the payment of any final judgment
which may be rendered in such action or

b. Procure a license to transact the business of insurance in this
State.

(2)  The court in any action, suit or proceeding in which service is made in
the manner prescribed in subdivisions (2) and (3) of subsection (e)
may order such postponement as may be necessary to afford the
defendant reasonable opportunity to comply with the provisions of
subdivision (1) of this subsection (g) and to defend such action.

(3) Nothing in subdivision (1) of this subsection (g) shall be construed to
prevent an unauthorized insurer from filing a motion to quash a writ or
to set aside service thereof made in the manner provided in
subdivisions (2) and (3) of subsection (€) on the ground either
a. That no policy or contract of insurance has been issued or

delivered to a citizen or resident of this State or to a corporation
authorized to do business therein, or

b. That such insurer has not been transacting business in this State,
or
c. That the person on whom service was made pursuant to

subdivision (3) of subsection (€) was not doing any of the acts
enumerated therein.
(h)  Except as provided in G.S. 58-33-95, any persen;-corporation;—asseeiation-or

partnership- person violating any-efthe-previsions- subsections (a), (b). (c), or (k) of this
section shall be guilty of a Class-3-misdemeaner Class H felony and shall enly-be fined

not less than one thousand dollars ($1,000) nor more than five thousand dollars

($5,000). Any person violating subsections (¢), (f). and (g) of this section shall be guilty
House Bill 588*-First Edition Page 3
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of a Class 1 misdemeanor and shall only be fined not less than one thousand dollars
($1,000) nor more than five thousand dollars ($5.000). For the purposes of the fine
imposed by this subsection, each day during which a violation occurs constitutes a
separate violation.
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(k) No person shall act as an officer, director, or controlling person for a person
who is engaged in a violation of subsections (a), (b), or (c) of this section. As used in
this subsection, "controlling" has the same meaning as in G.S. 58-19-5(2).

() In addition to any other penalties or remedies provided by law, any person
who violates this section shall be strictly liable for any losses or unpaid claims if an
unauthorized insurer fails to pay in full or in part any claim or loss within the provisions
of any insurance contract issued by or on behalf of the unauthorized insurer in violation
of this Article. The liability imposed by this subsection shall be joint and several if more
than one person violates this section.

(m) A civil action may be filed under this section regardless of whether a criminal
action is brought or a criminal conviction is _obtained for the act alleged in the civil
action."

SECTION 2. G.S. 58-28-20(a) reads as rewritten:

"(a) Whenever the Commissioner has reasonable grounds to believe that any
person is violating or is about to violate G-=5-58-28-5-- G.S. 58-28-5 or G.S. 58-33-95,
the Commissioner may, after notice and opportunity for hearing, make written findings
and issue and cause to be served upon the person an order to cease and desist violating
6-5-58-28-5- G.S. 58-28-5. G.S. 58-28-45, or G.S. 58-33-95."

SECTION 3. G.S. 58-28-20(d) reads as rewritten:

"(d) Whenever the Commissioner has evidence that any person has or is violating
G5-58-28-5— G.S. 58-28-5 or G.S. 58-28-45, or has or is violating any order or
requirement of the Commissioner issued by the Commissioner under this Article, and
that the interests of policyholders, creditors, or the public may be irreparably harmed by
delay, the Commissioner may issue an emergency cease and desist order that shall
become effective on the date specified in the order or upon service of a certified copy of
the order upon the person ordered to cease and desist, whichever is later. The
emergency cease and desist order shall also include a notice of hearing, which shall be
conducted as provided under Article 3A of Chapter 150B of the General Statutes.
However, the person ordered to cease and desist under this subsection may request and
shall be granted an expedited review of the order. The emergency order shall remain in
effect prior to and during the proceedings, unless modified by the Commissioner as
provided under subsection (b) of this section."

SECTION 4. G.S. 58-33-95(a)(1) reads as rewritten:

"(1) Is the representative of that insurer and shall be strictly liable for any
losses or unpaid claims if an unauthorized insurer fails to pay in full or
in part any claim or loss within the provisions of any insurance
contract sold, directly or indirectly, by or through that person or entity

Page 4 ' House Bill 588+*-First Edition
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on behalf of the unauthorized insurer. The liability imposed by this
subsection shall be joint and several if more than one person violates

this section."
SECTION 5. If any section or provision of this act is declared
unconstitutional, preempted, or otherwise invalid by the courts, it does not affect the
validity of the act as a whole or any part other than the part so declared to be

unconstitutional, preempted, or otherwise invalid.
SECTION 6. This act becomes effective December 1, 2007, and applies to

offenses or acts committed on or after that date.

House Bill 588*-First Edition Page 5
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HOUSE BILL 588*
PROPOSED SENATE COMMITTEE SUBSTITUTE HS588-CSRG-48 |v.3]

7/9/2007 4:45:16 PM

Short Title: Update the Unauthorized Insurers Laws.-AB (Public)

Sponsors:

Referred to:

March 13, 2007

A BILL TO BE ENTITLED
AN ACT TO UPDATE AND IMPROVE LAWS COVERING UNAUTHORIZED
INSURERS.
The General Assembly of North Carolina enacts:
SECTION 1. G.S. 58-28-45 reads as rewritten:
"§ 58-28-45. Uﬂ#'eﬁﬂ»Unauthorlzed h}sm:e#sﬁxet— lnsurers, prohibited acts.

(a) No person: OFS person shall in this State
act as agent for any insurer not authorlzed to transact busmess in this State, or negotiate
for or place or aid in placing insurance coverage in this State for another with any such
insurer.

(b)  No persen;—corporation—assoctation-orpartnership- person shall in this State
aid any unauthorized insurer in effecting insurance or in transacting insurance business
in this State, either by fixing rates, by adjusting or investigating losses, by inspecting or
examining risks, by acting as attorney-in-fact or as attorney for service for process, or
otherwise, except as provided in subsection-tethereof: this section or in G.S. 58-16-33.

(c) No person—corporation—association—or—partrership— person shall make,
negotiate for or place, or aid in negotiating or placing any insurance contract in this
State for another who is an applicant for insurance covering any property or risk in
another state, territory or district of the United States with any insurer not authorized to
transact insurance business in the state, territory or district wherein such property or risk
or any part thereof is located.

(d)  Fhe-provisions-ot-the-three—toregoing-subseetions- Subsections (a). (b), and
(c) of this section do not apply to contracts of reinsurance, or to contracts of insurance
made through surplus lines licensees as provided in Article 21 of this Chapter, nor do
they apply to any insurer not authorized in this State, or its representatives, in
investigating, adjusting losses or otherwise complying in this State with the terms of its
insurance contracts made in a state wherein the insurer was authorized; provided, the
property or risk insured under such contracts at the time such contract was issued was
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located in such other state. A motor vehicle used and kept garaged principally in another
state shall be deemed to be located in such state.

(€)

Page 2

(1)
2)

(3)

Repealed by Session Laws 19835, c. 666, s. 40.

Such service of process shall be made by delivering and leaving with
the Commissioner or to some person in apparent charge of his office
two copies thereof and the payment to him of such fees as may be
prescribed by law. The Commissioner shall forthwith mail by
registered mail one of the copies of such process to the defendant at its
last known principal place of business, and shall keep a record of all
such process so served upon him. Such service of process is sufficient
provided notice of such service and a copy of the process are sent
within 10 days thereafter by registered mail by plaintiff's attorney to
the defendant at its last known principal place of business, and the
defendant's receipt, or receipt issued by the post office with which the
letter is registered, showing the name of the sender of the letter and the
name and address of the person to whom the letter is addressed, and
the affidavit of plaintiff's attorney showing a compliance herewith are
filed with the clerk of the court in which such action is pending on or
before the date the defendant is required to appear, or within such
further time as the court may allow. However, no plaintiff or
complainant shall be entitled to a judgment by default under this
subdivision (2) until the expiration of 30 days from the date of the
filing of the affidavit of compliance. '

Service of process in any such action, suit or proceeding shall be in
addition to the manner provided in the preceding subdivision (2) be
valid if served upon any person within this State who, in this State on
behalf of such insurer, is

a. Soliciting insurance, or

b. Making any contract of insurance or issuing or delivering any
policies or written contracts of insurance, or

C. Collecting or receiving any premium for insurance; and a copy

of such process is sent within 10 days thereafter by registered
mail by plaintiff's attorney to the defendant at the last known
principal place of business of the defendant, and the defendant's
receipt, or the receipt issued by the post office with which the
letter is registered, showing the name of the sender of the letter
and the name and address of the person to whom the letter is
addressed, and the affidavit of plaintiff's attorney showing a
compliance herewith are filed with the clerk of the court in
which such action is pending on or before the date the
defendant is required to appear, or within such further time as
the court may allow.

House Bill 588* H588-CSRG-48 [v.3]
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d. Nothing in this subsection (e¢) shall limit or abridge the right to
serve process, notice or demand upon any insurer in any other
manner now or hereafter permitted by law.

(f) No unauthorized insurer shall institute or file, or cause to be instituted or
filed, any suit, action or proceeding in this State to enforce any right, claim or demand
arising out of the transaction of business in this State until such insurer shall have
obtained a license to transact insurance business in this State. Nothing in this subsection
shall be construed to require an unauthorized insurance company to obtain a license
before instituting or filing, or causing to be instituted or filed, any suit, action or
proceeding either in connection with any of its investments in this State or in connection
with any contract issued by it at a time when it was authorized to do business in the state
where such contract was issued.

(g) (1) Before any unauthorized insurer shall file or cause to be filed any
pleading in any action, suit or proceeding instituted against it, such
unauthorized insurer shall either
a. File with the clerk of the court in which such action, suit or

proceeding is pending a bond with good and sufficient sureties,
to be approved by the court, in an amount to be fixed by the
court sufficient to secure the payment of any final judgment
which may be rendered in such action or

b. Procure a license to transact the business of insurance in this
State.

(2)  The court in any action, suit or proceeding in which service is made in
the manner prescribed in subdivisions (2) and (3) of subsection (€)
may order such postponement as may be necessary to afford the
defendant reasonable opportunity to comply with the provisions of
subdivision (1) of this subsection (g) and to defend such action.

(3)  Nothing in subdivision (1) of this subsection (g) shall be construed to
prevent an unauthorized insurer from filing a motion to quash a writ or
to set aside service thereof made in the manner provided in
subdivisions (2) and (3) of subsection (¢) on the ground either
a. That no policy or contract of insurance has been issued or

delivered to a citizen or resident of this State or to a corporation
authorized to do business therein, or

b. That such insurer has not been transacting business in this State,
or
C. That the person on whom service was made pursuant to

subdivision (3) of subsection (€¢) was not doing any of the acts
enumerated therein. ‘

(h)  Except as provided in G.S. 58-33-95, any person:-eorporation—assoctation-or
section shall be guilty of a Slass3-misdemeanor- Class H felonv and shall enb-be fined
not less than one thousand dollars ($1,000) nor more than five thousand dollars
($5,000). Anv person violating subsections (¢). (). and (g) of this section shall be guilty

H588-CSRG-48 [v.3] House Bill 588* Page 3
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of a Class 1 misdemeanor and shall onlv be fined not less than one thousand dollars
($1.000) nor more than five thousand dollars ($5.000). For the purposes of the fine
imposed by this subsection, each day during which a violation occurs constitutes a
separate violation.

(h  Fhis-seetion-shall-be-so-interpreted-and-construed-asto-eHeetuatets-general
purpose-to-make-untHorm-the lavw-of-those-states-which-epaet4t

() This-sectionmay-be-cited-as-the Llniform-Unauthorized-lnsurersAct:

(k)  No person shall act as an officer. director, or controlling person for a person
who is engaged in a violation of subsections (a). (b), or (¢) of this section. As used in
this subsection. "controlling” has the same meaning as in G.S. 58-19-5(2).

() In addition to any other penalties or remedies provided by law, any person
who violates this section shall be strictly liable for any losses or unpaid claims if an
unauthorized insurer fails to payv_in full or in part any ¢laim or loss within the provisions
of any insurance contract issued by or on behalf of the unauthorized insurer in violation
of this Article. The liability imposed by this subsection shall be joint and several if more
than one person violates this section.

(m) A civil action may be filed under this section regardless of whether a criminal
action_is brought or a criminal conviction is obtained for the act alleged in the civil

SECTION 2. G.S. 58-28-20(a) reads as rewritten:

"(a) Whenever the Commissioner has reasonable grounds to believe that any
person is violating or is about to violate G-S—358-28-5- G.S. 58-28-5 or G.S. 58-33-93.
the Commissioner may, after notice and opportunity for hearing, make written findings
and issue and cause to be served upon the person an order to cease and desist violating
6-S-58-28-5- G.S. 58-28-5. G.S. 58-28-45. or G.S. 58-33-95."

SECTION 3. G.S. 58-28-20(d) reads as rewritten:

"(d) Whenever the Commissioner has evidence that any person has or is violating
GS538-28-5— G.S. 58-28-5 or G.S. 58-28-45. or has or is violating any order or
requirement of the Commissioner issued by the Commissioner under this Article, and
that the interests of policyholders, creditors, or the public may be irreparably harmed by
delay, the Commissioner may issue an emergency cease and desist order that shall
become effective on the date specified in the order or upon service of a certified copy of
the order upon the person ordered to cease and desist, whichever is later. The
emergency cease and desist order shall also include a notice of hearing, which shall be
conducted as provided under Article 3A of Chapter 150B of the General Statutes.
However, the person ordered to cease and desist under this subsection may request and
shall be granted an expedited review of the order. The emergency order shall remain in
effect prior to and during the proceedings, unless modified by the Commissioner as
provided under subsection (b) of this section."

SECTION 4. G.S. 58-28-5(a) reads as rewritten:

"(a) Except as otherwise provided in this section, it is unlawful for any company
to enter into a contract of insurance as an insurer or to transact insurance business in this
State as set forth in G.S. 58-28-10, without a license issued by the Commissioner. This
section does not apply to the following acts or transactions:

Page 4 House Bill 588* H588-CSRG-48 [v.3]
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(1)

2)

3

(4)

(5)
(6)

(M
(8)

®)

a0

The procuring of a policy of insurance upon a risk within this State
where the applicant is unable to procure coverage in the open market
with admitted companies and is otherwise in compliance with Article
21 of this Chapter. '

Contracts of reinsurance; but not including assumption reinsurance
transactions, whereby the reinsuring company succeeds to all of the
liabilities of and supplants the ceding company on the insurance
contracts that are the subject of the transaction, unless prior approval
has been obtained from the Commissioner.

Transactions in this State involving a policy lawfully solicited, written
and delivered outside of this State covering only subjects of insurance
not resident, located or expressly to be performed in this State at the
time of issuance, and which transactions are subsequent to the issuance
of such policy.

Transactions in this State involving group life insurance, group
annuities, or group, blanket, or franchise accident and health insurance
where the master policy for the insurance was lawfully issued and
delivered in a state in which the company was authorized to transact
business.

Transactions in this State involving all policies of insurance issued
before July 1, 1967.

The procuring of contracts of insurance issued to a nuclear insured. As
used in this subdivision, "nuclear insured" means a public utility
procuring insurance against radioactive contamination and other risks
of direct physical loss at a nuclear electric generating plant.

Insurance independently procured, as specified in subsection (b) of this
section.

Insurance on vessels or craft, their cargoes, marine builders' risks,
marine protection and indemnity, or other risks commonly insured
under marine insurance policies, as distinguished from inland marine
insurance policies.

Transactions in this State involving commercial aircraft insurance,
meaning insurance against (i) loss of or damage resulting from any
cause to commercial aircraft and its equipment, (ii) legal liability of
the insured for loss or damage to another person's property resulting
from the ownership, maintenance, or use of commercial aircraft, and
(iii) loss, damage, or expense incident to a liability claim.

An activity in this State by or on the sole behalf of a captive insurer

that _msures solely the risks ot the companv's parent and affiliated
companies.”

SECTION 5. G.S. 58-33-95(a)(1) reads as rewritten:

"(D

Is the representative of that insurer and shall be strictly liable for any
losses or unpaid claims if an unauthorized insurer fails to pay in full or
in part any claim or loss within the provisions of any insurance

H588-CSRG-48 [v.3] House Bill 588* Page 5
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contract sold, directly or indirectly, by or through that person or entity
on behalf of the unauthorized insurer. The liability imposed by this
subsection shall be joint and several if more than one person violates

SECTION 6. If any section or provision of this act is declared
unconstitutional, preempted, or otherwise invalid by the courts, it does not affect the
validity of the act as a whole or any part other than the part so declared to be
unconstitutional, preempted, or otherwise invalid.

SECTION 7. This act becomes effective December 1, 2007, and applies to
offenses or acts committed on or after that date.

Page 6 House Bill 588* H588-CSRG-48 [v.3]



HOUSE BILL 588: |
Update the Unauthorized Insurers Laws.-AB

BILL ANALYSIS

Committee: Senate Commerce, Small Business and Date: July 9, 2007
Entrepreneurship

Introduced by: Rep. Goforth Summary by: Tim Hovis

Version: PCS to First Edition Committee Counsel,
H588-CSRG Ben Popkin, Staff

Attorney

SUMMARY: House Bill 588 would enact revisions to Article 28 (Unauthorized Insurers) of Chapter
58 (Insurance) of the General Statutes. The bill would make the following changes to G. S. 58-28-45,
the "Uniform Unauthorized Insurers Act': increase violations of provisions of the Act from Class 3
misdemeanors to either Class H felonies or Class 1 misdemeanors, depending on the subsection
violated; hold persons in violation of the Act strictly liable for losses or unpaid claims; allow for filing
of civil actions regardless of whether or not criminal claims have been filed or convictions obtained;
provide an exception to licensing requirements for captive insurers that insure solely the risk's of the
company's parent and affiliated companies.

House Bill 588 would also amend G.S. 58-28-20 to include violations of G.S. 58-28-45 as violations
Sor which the Commissioner of Insurance may issue a cease and desist order. Finally, HB588 would
amend G.S. 58-33-95 to allow for joint and several liability if more than one person violates that
section ("Agents personally liable; representing unlicensed company prohibited; penalty").

[As introduced, this bill was identical to S731, as introduced by Sen. Hartsell, which is currently in Senate Commerce, Small
Business and Entrepreneurship.]

CURRENT LAW: Article 28 of Chapter 58 of the General Statutes sets forth provisions aiming to
"...abate and prevent the practices of unauthorized insurers within the State..." G.S. 58-28-45 "Uniform
Unauthorized Insurers Act" prohibits a range of actions (acting as an agent, negotiating contracts, etc.)
by a "...person, corporation, association or partnership..." for an unauthorized insurer. Violations of any
of the provisions in Article 28 are Class 3 misdemeanors, punishable by fines of between $1,000 and
$5,000.

BILL ANALYSIS:
Section 1 would make the following changes to G.S. 58-28-45, "Uniform Unauthorized Insurers Act":

e Increase violations of provisions of the Act from Class 3 misdemeanors to either Class H
felonies or Class 1 misdemeanors, depending on the subsection violated.

e Provide for strict liability for losses or unpaid claims by persons in violation of the Act.

e Allow for filing of civil actions regardless of whether or not criminal claims have been filed
or convictions obtained.

Sections 2 and 3 would amend G.S. 58-28-20 to include violations of G.S. 58-28-45 as violations for
which the Commissioner may issue a cease and desist order.

Section 4 would create a new exception to licensing requirements for captive insurers that insure solely
the risks of the company's parent and affiliated companies.

Legislative Services Office North Carolina General Assembly Research Division, 733-2578
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Section 5 would amend G.S. 58-33-95 to allow for joint and several liability if more than one person
violates that section ("Agents personally liable; representing unlicensed company prohibited; penalty™).

EFFECTIVE DATE: This act becomes effective December 1, 2007 and applies to offenses or acts
committed on or after that date.
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HOUSE BILL 588*
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Short Title:  Update the Unauthorized Insurers Laws.-AB (Public)

Sponsors:

Referred to:

March 13, 2007

A BILL TO BE ENTITLED
AN ACT TO UPDATE AND IMPROVE LAWS COVERING UNAUTHORIZED
INSURERS.
The General Assembly of North Carolina enacts:
SECTION 1. G.S. 58-28-45 reads as rewritten:
"§ 58-28-45. Uniferm-Unauthorized Insurers-Aet: Insurers; prohibited acts.

(a)  No persen;—corporation;—asseciation—orpartnership- person shall in this State
act as agent for any insurer not authorized to transact business in this State, or negotiate
for or place or aid in placing insurance coverage in this State for another with any such
insurer.

(b)  No persen;—corporation;—assectation—or—partnership- person shall in this State
aid any unauthorized insurer in effecting insurance or in transacting insurance business
in this State, either by fixing rates, by adjusting or investigating losses, by inspecting or
examining risks, by acting as attorney-in-fact or as attorney for service for process, or
otherwise, except as provided in subseetion-{e)-hereot: this section or in G.S. 58-16-35.

(c) No persen;—corporation;—asseeiation—er—partnership— person shall make,

negotiate for or place, or aid in negotiating or placing any insurance contract in this
State for another who is an applicant for insurance covering any property or risk in
another state, territory or district of the United States with any insurer not authorized to
transact insurance business in the state, territory or district wherein such property or risk

- or any part thereof is located.

(d)  Fhe-provisions—ofthe-three-foregoingsubsections— Subsections (a), (b), and

(c) of this section do not apply to contracts of reinsurance, or to contracts of insurance
made through surplus lines licensees as provided in Article 21 of this Chapter, nor do
they apply to any insurer not authorized in this State, or its representatives, in
investigating, adjusting losses or otherwise complying in this State with the terms of its
insurance contracts made in a state wherein the insurer was authorized; provided, the
property or risk insured under such contracts at the time such contract was issued was
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located in such other state. A motor vehicle used and kept garaged principally in another
state shall be deemed to be located in such state.

(¢)

Page 2

(1)
2)

(3)

Repealed by Session Laws 1985, ¢. 666, s. 40.

Such service of process shall be made by delivering and leaving with
the Commissioner or to some person in apparent charge of his office
two copies thereof and the payment to him of such fees as may be
prescribed by law. The Commissioner shall forthwith mail by
registered mail one of the copies of such process to the defendant at its
last known principal place of business, and shall keep a record of all
such process so served upon him. Such service of process is sufficient
provided notice of such service and a copy of the process are sent
within 10 days thereafier by registered mail by plaintiff's attorney to
the defendant at its last known principal place of business, and the
defendant's receipt, or receipt issued by the post office with which the
letter is registered, showing the name of the sender of the letter and the
name and address of the person to whom the letter is addressed, and
the affidavit of plaintiff's attorney showing a compliance herewith are
filed with the clerk of the court in which such action is pending on or
before the date the defendant is required to appear, or within such
further time as the court may allow. However, no plaintiff or
complainant shall be entitled to a judgment by default under this
subdivision (2) until the expiration of 30 days from the date of the
filing of the affidavit of compliance.

Service of process in any such action, suit or proceeding shall be in
addition to the manner provided in the preceding subdivision (2) be
valid if served upon any person within this State who, in this State on
behalf of such insurer, is

a. Soliciting insurance, or

b. Making any contract of insurance or issuing or delivering any
policies or written contracts of insurance, or

C. Collecting or receiving any premium for insurance; and a copy

of such process is sent within 10 days thereafter by registered
mail by plaintiff's attorney to the defendant at the last known
principal place of business of the defendant, and the defendant's
receipt, or the receipt issued by the post office with which the
letter is registered, showing the name of the sender of the letter
and the name and address of the person to whom the letter is
addressed, and the affidavit of plaintiff's attorney showing a
compliance herewith are filed with the clerk of the court in
which such action is pending on or before the date the
defendant is required to appear, or within such further time as
the court may allow.

House Bill 588* H588-PCS70577-RG-54
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d. Nothing in this subsection (¢) shall limit or abridge the right to
serve process, notice or demand upon any insurer in any other
manner now or hereafier permitted by law.

()  No unauthorized insurer shall institute or file, or cause to be instituted or
filed, any suit, action or proceeding in this State to enforce any right, claim or demand
arising out of the transaction of business in this State until such insurer shall have
obtained a license 1o transact insurance business in this State. Nothing in this subsection
shall be construed to require an unauthorized insurance company to obtain a license
before instituting or filing, or causing to be instituted or filed, any suit, action or
proceeding either in connection with any of its investments in this State or in connection
with any contract issued by it at a time when 1t was authorized to do business in the state
where such contract was issued.

(g) (1) Before any unauthorized insurer shall file or cause to be filed any
pleading in any action, suit or proceeding instituted against it, such
unauthorized insurer shall either
a. File with the clerk of the court in which such action, suit or

proceeding is pending a bond with good and sufficient sureties,
to be approved by the court, in an amount to be fixed by the
court sufficient to secure the payment of any final judgment
which may be rendered in such action or

b. Procure a license to transact the business of insurance in this
State.

(2)  The court in any action, suit or proceeding in which service is made in
the manner prescribed in subdivisions (2) and (3) of subsection (e)
may order such postponement as may be necessary to afford the
defendant reasonable opportunity to comply with the provisions of
subdivision (1) of this subsection (g) and to defend such action.

(3)  Nothing in subdiviston (1) of this subsection (g) shall be construed to
prevent an unauthorized insurer from filing a motion to quash a writ or
to set aside service thereof made in the manner provided in
subdivisions (2) and (3) of subsection (¢) on the ground either
a. That no policy or contract of insurance has been issued or

delivered to a citizen or resident of this State or to a corporation
authorized to do business therein, or

b. That such insurer has not been transacting business in this State,
or
c. That the person on whom service was made pursuant to

subdivision (3) of subsection (¢) was not doing any of the acts
enumerated therein.

(h)  Except as provided in G.S. 58-33-95, any persen;—corporation,—asseciation-or

partiership- person violating any-ef-the-previsions- subsection (a), (b), (¢), or (k) of this
section shall be guilty of a Class3-misdemeaner Class H felony and shall ealy-be fined

not less than one thousand dollars ($1,000) nor more than five thousand dollars
($5,000). Any person violating subsections (e), (f), and (g) of this section shall be guilty

H588-PCS70577-RG-54 House Bill 588* . Page 3
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of a Class 1 misdemeanor and shall only be fined not less than one thousand dollars
($1.000) nor more than five thousand dollars ($5.000). For the purposes of the fine
imposed by this subsection. each day during which a violation occurs constitutes a
separate violation.

&
6 -

(k)  No person shall act as an officer, director, or controlling person for a person
who is engaged in a violation of subsection (a). (b), or (c) of this section. As used in this
subsection. "controlling" has the same meaning as in G.S. 58-19-5(2).

[0))] In_addition to_any other penaltiecs or remedies provided by law, any person
who violates this section shall be strictly liable for any losses or unpaid claims if an
unauthorized insurer fails to pay in full or in part any claim or loss within the provisions
of any insurance contract issued by or on behalf of the unauthorized insurer in violation
of this Article. The liability imposed by this subsection shall be joint and several if more
than one person violates this section. ' '

(m) A civil action may be filed under this section regardless of whether a criminal
action is brought or a criminal conviction is obtained for the act alleged in the civil
action."”

SECTION 2. G.S. 58-28-20(a) reads as rewritten:

"(a) Whenever the Commissioner has reasonable grounds to believe that any
person is violating or is about to violate G-8-58-28-5,— G.S. 58-28-5. 58-28-45, or
58-33-95. the Commissioner may, after notice and opportunity for hearing, make
written findings and issue and cause to be served upon the person an order to cease and
desist violating 6-5-58-28-5- G.S. 58-28-5, 58-28-45. or 58-33-95."

SECTION 3. G.S. 58-28-20(d) reads as rewritten:

"(d) Whenever the Commissioner has evidence that any person has or is violating
G-S-58-28-5— G.S. 58-28-5 or G.S. 58-28-45, or has or is violating any order or
requirement of the Commissioner issued by the Commissioner under this Article, and
that the interests of policyholders, creditors, or the public may be irreparably harmed by
delay, the Commissioner may issue an emergency cease and desist order that shall
become effective on the date specified in the order or upon service of a certified copy of
the order upon the person ordered to cease and desist, whichever is later. The
emergency cease and desist order shall also include a notice of hearing, which shall be
conducted as provided under Article 3A of Chapter 150B of the General Statutes.
However, the person ordered to cease and desist under this subsection may request and
shall be granted an expedited review of the order. The emergency order shall remain in
effect prior to and during the proceedings, unless modified by the Commissioner as
provided under subsection (b) of this section."

SECTION 4. G.S. 58-28-5(a) reads as rewritten:

"(a) Except as otherwise provided in this section, it is unlawful for any company
to enter into a contract of insurance as an insurer or to transact insurance business in this
State as set forth in G.S. 58-28-10, without a license issued by the Commissioner. This
section does not apply to the following acts or transactions:

Page 4 House Bill 588* H588-PCS70577-RG-54
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(1)

@)

(4)

(5)
(6)

(7)
(8)

9)

(10)

The procuring of a policy of insurance upon a risk within this State
where the applicant is unable to procure coverage in the open market
with admitted companies and is otherwise in comphance with Article
21 of this Chapter.

Contracts of reinsurance; but not including assumption reinsurance
transactions, whereby the reinsuring company succeeds to all of the
liabilities of and supplants the ceding company on the insurance
contracts that are the subject of the transaction, unless prior approval
has been obtained from the Commissioner.

Transactions in this State involving a policy lawfully solicited, written
and delivered outside of this State covering only subjects of insurance
not resident, located or expressly to be performed in this State at the
time of issuance, and which transactions are subsequent to the issuance
of such policy.

Transactions in this State involving group life insurance, group
annuities, or group, blanket, or franchise accident and health insurance
where the master policy for the insurance was lawfully issued and
delivered in a state in which the company was authorized to transact
business.

Transactions in this State involving all policies of insurance issued
before July 1, 1967.

The procuring of contracts of insurance issued to a nuclear insured. As
used in this subdivision, "nuclear insured" means a public utility
procuring insurance against radioactive contamination and other risks
of direct physical loss at a nuclear electric generating plant.

Insurance independently procured, as specified in subsection (b) of this
section.

Insurance on vessels or craft, their cargoes, marine builders' risks,
marine protection and indemnity, or other risks commonly insured
under marine insurance policies, as distinguished from inland marine
insurance policies.

Transactions in this State involving commercial aircraft insurance,
meaning insurance against (i) loss of or damage resulting from any
cause to commercial aircraft and its equipment, (ii) legal liability of
the insured for loss or damage to another person's property resulting
from the ownership, maintenance, or use of commercial aircraft, and
(iii) loss, damage, or expense incident to a liability claim.

An activity in this State by or on the sole behalf of a captive insurer

that insures solely the risks of the company's parent and affiliated
companies."

SECTION 5. G.S. 58-33-95(a)(1) reads as rewritten:

"(1)

Is the representative of that insurer and shall be strictly liable for any
losses or unpaid claims if an unauthorized insurer fails to pay in full or
in part any claim or loss within the provisions of any insurance

H588-PCS70577-RG-54 House Bill 588* Page 5
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contract sold, directly or indirectly, by or through that person or entity
on behalf of the unauthorized insurer. The liability imposed by this
subsection shall be joint and several if more than one person violates
this section."

SECTION 6. If any section or provision of this act is declared
unconstitutional, preempted, or otherwise invalid by the courts, it does not affect the
validity of the act as a whole or any part other than the part so declared to be
unconstitutional, preempted, or otherwise invalid.

SECTION 7. Section 4 of this act is effective when it becomes law. The
remainder of this act becomes effective December 1, 2007, and applies to offenses or
acts committed on or after that date.

Page 6 House Bill 588* H588-PCS70577-RG-54
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HOUSE BILL 731*
Committee Substitute Favorable 5/2/07

Short Title: Revise Life and Health Insurance Laws.-AB , ‘ (Public)

Sponsors:

| Referred to:

March 15, 2007

A BILL TO BE ENTITLED

AN ACT TO PROTECT CONSUMERS PURCHASING ANNUITY PRODUCTS;
ADDRESS PORTABILITY IN ACCIDENT AND HEALTH AND LIFE
INSURANCE; MAKE MINOR CHANGES IN THE LAWS ON MANAGED
CARE EXTERNAL REVIEWS; CLARIFY DEFINITIONS IN LONG-TERM
CARE INSURANCE; ADDRESS SMALL EMPLOYER CARRIER PLAN
ELECTIONS; DEFINE "CRITICAL PERIOD CONVERSION RATIO" FOR
CREDIT INSURANCE; MAKE MISCELLANEOUS AMENDMENTS TO
OTHER PROVISIONS RELATED TO LIFE AND HEALTH INSURANCE; AND
MAKE TECHNICAL CORRECTIONS IN INSURANCE CODE REFERENCES
TO THE TEACHERS' AND STATE EMPLOYEES' MAJOR MEDICAL PLAN.

The General Assembly of North Carolina enacts:

PART 1. SUITABILITY IN ANNUITY TRANSACTIONS.
- SECTION 1.1. Article 60 of Chapter 58 of the General Statutes is amended
by adding a new Part to read:
"Part 4. Suitability in Annuity Transactions.
"§ 58-60-150. Title and reference.
This Part may be cited as the "Suitability in Annuity Transac‘uons Act".
"§ 58-60-155. Purpose; scope.

(a) The purpose of this Part is to set_forth standards and procedures for
recommendations to consumers that result in a transaction involving annuity products so
that the insurance needs and financial objectives of consumers at the time of the
transaction are appropriately addressed.

(b)  Nothing in this Part shall be construed to create or imply a prlvate cause of
action for a violation of this Part.

(¢) This Part shall apply to any recommendation to purchase or exchange an
annuity made to a consumer by an insurance producer, or an insurer where no producer
is involved, that results in the purchase or exchange recommended.
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"8 58-60-160. Exemptions.
Unless otherwise specifically included, thls Part does not apply to recommendations
involving any of the following:

(1)  Direct response solicitations where there is no recommendation based
“on information collected from the consumer pursuant to this Part.
(2) Contracts used to fund any of the following:
a. An employee pension or welfare benefit plan that is covered by
_ the Employee Retirement and Income Security Act (ERISA).

b. A plan described by section 401(a), 401(k), 403(b), 408(k), or
408(p) of the Internal Revenue Code if established or
maintained by an employer.

A government or church plan defined in section 414 of the
Internal Revenue Code, a government or church welfare benefit
plan, or a deferred compensation plan of a state or local
government or tax exempt organization under section 457 of the
Internal Revenue Code.
A nonqualified deferred compensation arrangement established
or maintained by an employer or plan sponsor.
Settlements of or assumptions of liabilities associated with
personal injury litigation or any dispute or claim resolution
process.

f. Formal prepaid funeral contracts.
"§ 58-60-165. Definitions.

As used in this Part: ‘

(1) "Annuity" means a fixed annuity or variable annuity that is
individually solicited, whether the product is classified as an individual
Or group annuity,

(2) ‘"Insurance producer" has the same meaning as in G.S. 58-33-10(7).

(3) "Recommendation”" means advice provided by an insurance producer,
or an insurer where no producer is involved, to an individual consumer
that results in a purchase or exchange of an annuity in accordance with
that advice.

"§ 58-60-170. Duties of insurers and insurance producers.

(a) In recommending to a consumer the purchase of an annuity or the exchange
of an annuity that results in another insurance transaction or series of insurance
transactions, the insurance producer, or the insurer where no producer is involved, shall
have reasonable grounds for believing that the recommendation is suitable for the
consumer on the basis of the facts disclosed by the consumer as to the consumer's
investments and other insurance products and as to the consumer's financial situation
and needs.

(b) Before the execution of a purchase or exchange of an annuity resulting from a
recommendation, the insurance producer, or the insurer where no producer is involved,
shall make reasonable efforts to obtain information about:

(1)  The consumer's financial status.

|

e

|

Page 2 . House Bill 731*-Second Edition
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(2)  The consumer's tax status.

(3) The consumer's investment oblectlves

(4) Any other information used or considered to be reasonable by the
insurance producer, or the insurer where no producer is involved, in

- making recommendations to the consumer.

(c)  Except as provided under subdivision (1) of this subsection, neither an
insurance producer, nor _an insurer where no producer is involved, shall have any
obligation to a consumer under subsection (a) of this section related to any
recommendation if a consumer does any of the following:

(1) Refuses to provide relevant information requested by the insurer or
insurance  producer. An _insurer or _ insurance _ producer's
recommendation subject to this subdivision shall be reasonable under
all the circumstances actually known to the insurer or insurance
producer at the time of the recommendation.

(2) Decides to enter into an insurance transaction that is not based on a
recommendation of the insurer or insurance producer.

(3)  Fails to provide complete or accurate information.

(d)  An insurer either shall assure that a system to supervise recommendations
that is reasonably designed to achieve compliance with this Part is established and
maintained by complying with subsections (e), (f), and (g) of this section, or shall
establish and maintain such a system, including:

(1) Maintaining written procedures.

(2) Conducting periodic reviews of its records that are reasonably
designed to assist in detecting and preventing violations of this Part.

(e) A general agent and independent agency either shall adopt a system
established by an insurer to supervise recommendations of its insurance producers that
is reasonably designed to achieve compliance with this Part, or shall establish and
maintain such a system, including; '

(1)  Maintaining written procedures.

(2) Conducting periodic reviews of records that are reasonablmesmned to
assist in detecting and preventing violations of this Part.

(f)  An_insurer_may contract with a third party, including a general agent or
independent agency, to establish and maintain a system of supervision as required by
subsection (d) of this section with respect to insurance producers under contract with, or
employed by, the third party. An insurer shall make reasonable inquiry to assure that the
third party contracting under this subsection is performing the functions required under
subsection (d) of this section and shall take any action that is reasonable under the
circumstances to enforce the contractual obligation to perform the functions. An insurer’
may comply with its obligation to make reasonable inquiry by doing all of the
following:

(1)  The insurer annually obtains a certification from a third-party senior
manager who has responsibility for the delegated functions that the
manager has a reasonable basis to represent, and does represent, that
the third party is performing the required functions. No person may

House Bill 731*-Second Edition ' Page 3



00 1\ L B WM =

G LI LW LI W W WD RN BN DNDN DN N — i e e bk ek e e e
AN DB W= OOV 1IN WLWNAS OOV -IONWMPARWN—ODO

37
38
39
40
41
42
43

General Assembly of North Carolina Session 2007

provide a certification under this subdivision unless (i) the person is a
senior manager with responsibility for the delegated functions; and (ii)
the person has a reasonable basis for making the certification.

(2) The insurer, based on reasonable selection criteria, periodically selects
third parties contracting under this subsection for a review to
determine whether the third parties are performing the required
functions. The insurer shall perform those procedures to conduct the
review that are reasonable under the circumstances.

An insurer that contracts with a third party, and that complies with the requirements
to supervise the third party pursuant to this subsection, shall have fulfilled its
responsibilities under subsection (d) of this section.

A general agent or independent agency contracting with an insurer shall promptly.
when requested by the insurer pursuant to this subsection, give a certification as

described in this subsection or give a clear statement that it is unable to meet the
certification criteria. ‘

(g) An insurer, general agent, or independent agency is not required by
subsections (d) or (e) of this section to:

(1)  Review, or provide for review of, all insurance producer solicited
transactions; or

(2) Include in its system of supervision an insurance producer's
recommendations to consumers_of products other than the annuities
offered by the insurer, general agent or independent agency.

(h) Compliance with the National Association of Securities Dealers Conduct
Rules pertaining to suitability shall satisfy the requirements under this section for the
recommendation of variable annuities. However, nothing in this subsection limits the
Commissioner's ability to enforce the provisions of this Part.

"§ 58-60-173. Enforcement; penalties for violation.

(a) Itis a violation of this Part if the insurance producer or insurer fails to comply
with the requirements of G.S. 58-60-170(a) or (b) and the failure is either:

(1)  Committed willfully: or

(2) Committed frequently and repeatedly to indicate a general business
practice.

(b)  Subject to G.S. 58-60-175 and all applicable notice and hearing requirements,
the Commissioner shall suspend or revoke the license of an insurance producer or an
insurer the Commissioner finds has violated this Part.

"§ 58-60-175. Mitigation of responsibility.

(@)  The Commissioner may order:

(1) An insurer to take reasonably appropriate corrective action for any
consumer harmed by the insurer's, or by its insurance producer's,
violation of this Part.

(2)  An insurance producer to take reasonably appropriate corrective action
for any consumer harmed by the insurance producer's violation of this
Part.

Page 4 House Bill 731*-Second Edition
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(3) A general agency or independent agency that employs or contracts.
with an insurance producer to sell, or solicit the sale, of annuities to
consumers, to take reasonably appropriate corrective action for any
consumer harmed by the insurance producer's violation of this Part. _

(b)  Any applicable penalty under G.S. 58-2-70 for a violation of subsection (a) or
(b) of G.S.58-60-170 may be reduced or eliminated if corrective action for the
consumer was taken promptly after a violation was discovered.

"§ 58-60-180. Record keeping.

(a) Insurers, general agents, independent agencies, and insurance producers shall
maintain or be able to make available to the Commissioner records of the information
collected from the consumer and other information used in making the
recommendations that were the basis for insurance transactions for five years after the
insurance transaction is completed by the insurer. An insurer is permitted, but shall not
be required, to maintain documentation on behalf of an insurance producer.

(b)  Records required to be maintained by this Part may be maintained in paper,
photographic, microprocess, magnetic, mechanical, or electronic media or by any
process that accurately reproduces the actual document." ‘

SECTION 1.2. Article 58 of Chapter 58 of the General Statutes is amended

by adding two new sections to read: .
"§ 58-58-146. Application for annuities required.

-Each individual annuity contract shall be issued only upon application of the
applicant. Any application or enrollment form is subject to G.S. 58-3-150, and if taken
by an agent, shall include the certificate of the agent that the agent has truly and
accurately recorded on the application or enrollment form the information provided by
the applicant. Every annuity contract subject to this section shall contain as part of the
contract the original or reproduction of the application required by this section.

"8 58-58-147. Surrender fees on death benefits.

No authorized insurer shall deliver or issue for delivery in this State any deferred -
annuity contract that contains a provision that reduces the death benefit of the contract
by a surrender fee when death occurs during the surrender period."

PART II. PORTABILITY IN ACCIDENT AND HEALTH AND LIFE

INSURANCE.

SECTION 2.1. G.S. 58-51-15(a)(2)b. reads as rewritten:
"(2) A provision in the substance of the following language:
TIME LIMIT ON CERTAIN DEFENSES:

b. This policy contains a provision limiting coverage for
preexisting conditions. Preexisting conditions are covered under
this policy _ (insert number of months or days, not to
exceed one year) after the effective date of . coverage.
Preexisting conditions mean "those conditions for which
medical advice, diagnosis, care, or treatment was received or
recommended within the one-year period immediately

House Bill 731*-Second Edition Page §
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preceding the effective date of the person's coverage." Exeept
Credit for having satisfied some or all of the preexisting
condition waiting periods under previous health benefits
coverage shall be given in accordance with G-5-58-68-30-
G.S.58-51-17. The excepted benefits described in
G.S. 58-68-25(b) are not subject to this requirement for giving

credit."

SECTION 2.2. Article 51 of Chapter 58 of the General Statutes is amended
by adding a new section to read: .
"§ 58-51-17. Portability for accident and health insurance.

(a)  Rules Relating to Crediting Previous Coverage. —

Page 6

A

- Creditable coverage defined. — For the purposes of this section,

"creditable coverage" means, with respect to an individual, coverage of

the individual under any of the following:

oo |&

= |
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A self-funded employer group health plan under the Employee
Retirement Income Security Act of 1974.

Group or individual health insurance coverage.

Part A or part B of title XVIII of the Social Security Act.

Title XIX of the Social Security Act, other than coverage
consisting solely of benefits under section 1928.

Chapter 55 of title 10, United States Code.

A medical care program of the Indian Health Service or of a
tribal organization.

A State health benefits risk pool.

A health plan offered under chapter 89 of title 5, United States
Code.

A public health plan (as defined in federal regulations).

A health benefit plan under section 5(¢) of the Peace Corps Act
(22 U.S.C. § 2504(e)).

Title XXI of the Social Security Act (State Children's Health
Insurance Program).

"Creditable coverage”" does not include coverage consisting solely of

coverage of excepted benefits as described in G.S. 58-68-25(b).

However, short-term limited-duration health insurance coverage shall

be considered creditable coverage for purposes of this section.

Not counting periods before significant breaks in coverage. —

a.

In general. — A period of creditable coverage shall not be
counted, with respect to enrollment of an individual under an
individual health insurance plan, if, after the period and before
the enrollment date, there was a 63-day period during all of
which the individual was not covered under any creditable

coverage.

House Bill 731*-Second ‘Edition
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1 b. Waiting period not treated as a break in coverage. — For the
.2 purposes of sub-subdivision a. of this subdivision and
3 subdivision (b)(3) of this section, any period that an individual
4 is_in a waiting period, as defined in G.S. 58-68-30(b)(4)c., for
5 any coverage under an individual health insurance plan shall not
6 be taken into account in determining the. continuous period
7 under sub-subdivision a. of this subdivision.
8 c. For an individual who elects COBRA continuation coverage
9 during the second election period provided under the Trade Act
10 of 2002, the days between the date the individual lost group
11 health plan coverage and the first day of the second COBRA
12 election period shall not be considered when determining
13 whether a significant break in coverage has occurred.
14 (3) Method of crediting coverage. — An individual health insurer shall
15 count a period of creditable coverage without regard to the specific
16 benefits covered during the period.
17 (4) Establishment of period. — Periods of creditable coverage for an
18 individual shall be established through presentation of certifications
19 described in subsection (c) of this section or in another manner that is
20 specified in regulations.
2] (5) Determination of creditable coverage. —

a. Determination within reasonable time. — If an individual health
insurer receives creditable coverage information under

l\)!
W N

24 subsection (c¢) of this section, the insurer shall, within a
25 reasonable time following receipt of the information, make a
26 determination regarding the amount of the individual's
27 creditable coverage and the length of any exclusion that
28 remains. Whether this determination is made within a
29 reasonable time depends on the relevant facts and
30 circumstances. Relevant facts and circumstances include
31 whether a plan's application of a preexisting condition exclusion
32 would prevent an individual from having access to urgent
33 medical care. ‘
34 b. No time limit on presenting evidence of creditable coverage. —
35 An individual health insurer shall not impose any limit on the
36 amount of time that an individual has to present a certificate or
37 : other evidence of creditable coverage.
38 (b)  Exceptions. — '
39 (1)  Exclusion not applicable to certain newborns. — Subject to subdivision
40 (3) of this subsection, an individual health insurer shall not impose any
41 preexisting condition exclusion in the case of an individual who, as of
.42 the last day of the 30-day period beginning with the individual's date
43 of birth, is covered under creditable coverage.

House Bill 731*-Second Edition Page 7
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Exclusion not applicable to certain adopted children. — Subject to
subdivision (3) of this subsection, a-group health insurer shall not
impose any preexisting condition exclusion in the case of a child who
is adopted or placed for adoption before attaining 18 years of age and
who, as of the last day of the 30-day period beginning on the date of
the adoption or placement for adoption, is covered under creditable
coverage. The previous sentence does not apply to coverage before the
date of the adoption or placement for adoption.

Loss if break in coverage. — Subdivisions (1) and (2) of this subsection
shall no longer apply to an individual after the end of the first 63-day

period during all of which the individual was not covered under any

creditable coverage.

Certifications and Disclosure of Coverage. —

1)

In general. — An individual health insurer shall provide the certification
described in this subdivision (i) at the time an individual ceases to be
covered under the plan, and (ii) on the request on behalf of an
individual made not later than 24 months after the date of cessation of
the coverage described in clause (i) of this subdivision, whichever is
later.

Certification. — The certification described in this subdivision is a
written certification of (i) the period of creditable coverage of the
individual under the plan and (ii) any waiting period and affiliation
period, if applicable, imposed with respect to the individual for any
coverage under the plan." '

SECTION 2.3. G.S. 58-68-30(c) reads as rewritten:
Rules Relating to Crediting Previous Coverage. —

(1)

Creditable coverage defined. — For the purposes of this Article,

"creditable coverage" means, with respect to an individual, coverage of

the individual under any of the following:

a. A self-funded employer group health plan under the Employee
Retirement Income Security Act of 1974.

b. Group or individual health insurance coverage.

C. Part A or part B of title XVIII of the Social Security Act.

d. Title XIX of the Social Security Act, other than coverage
consisting solely of benefits under section 1928.

€. Chapter 55 of title 10, United States Code.

f. A medical care program of the Indian Health Service or of a
tribal organization.

g. A State health benefits risk pool

h. A health plan offered under chapter 89 of title 5, United States
Code.

i. A public health plan (as defined in federal regulations).

J- A health benefit plan under section 5(e) of the Peace Corps Act

(22 U.S.C. § 2504(e)).

| House Bill 731*-Second Edition
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2)

A3)

k.

Title XXI of the Social Seéurity Act (State Children's Health
Insurance Program).

"Creditable coverage" does not include coverage consisting solely of
coverage of excepted benefits. However, short-term limited-duration
health insurance coverage shall be considered creditable coverage for
purposes of this section and G.S. 58-51-15(a)(2)b.

Not counting periods before significant breaks in coverage. —

a.

In general. — A period of creditable coverage shall not be
counted, with respect to enrollment of an individual under a
group health insurance plan, if, after the period and before the
enrollment date, there was a 63-day period during all of which
the individual was not covered under any creditable coverage.
Waiting period not treated as a break in coverage. — For the
purposes of sub-subdivision a. of this subdivision and
subdivision (d)(4) of this subsection, any period that an
individual is in a waiting period for any coverage under a group
health insurance plan or is in an affiliation period shall not be
taken into account in determining the continuous period under
sub-subdivision a. of this subdivision.

Time spent on short term limited duration health insurance not
treated as a break in coverage. — For the purposes of
sub-subdivision a. of this subdivision, any period that an
individual is enrolled on a short term limited duration health
insurance policy shall not be taken into account in determining
the continuous period under sub-subdivision. a. of this
subdivision so long as the period of time spent on the short term
limited duration health insurance policy or policies does not
exceed 12 months. :

For an individual who elects COBRA continuation coverage
during the second election period provided under the Trade Act
of 2002, the days between the date the individual lost group
health plan coverage and the first day of the second COBRA
election period shall not be considered when determining
whether a significant break in coverage has occurred.

Method of crediting coverage. —

a.

Standard method. — Except as otherwise provided under
sub-subdivision b. of this subdivision for the purposes of
applying subdivision (a)(3) of this subsection, a group health
insurer shall count a period of creditable coverage without
regard to the specific benefits covered during the period.

Election of alternative method. — A group health insurer may
elect to apply subdivision (a)(3) of this subsection based on
coverage of benefits within each of several classes or categories
of benefits specified in federal regulations rather than as

House Bill 731*-Second Edition o Page 9
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(4)

provided under sub-subdivision a. of this subdivision. This
election shall be made on a uniform basis for all participants
and beneficiaries. Under this election a group health insurer
shall count a period of creditable coverage with respect to any
class or category of benefits if any level of benefits is covered
within the class or category.

c. Health insurer notice. — In the case of an election under
sub-subdivision b. of this subdivision with respect to health
insurance coverage in the small or large group market, the
health insurer: (i) shall prominently state in any disclosure
statements concerning the coverage, and to each employer at
the time of the offer or sale of the coverage, that the health
insurer has made the election, and (ii) shall include in the
statements a description of the effect of the election.

Establishment of period. — Periods of creditable coverage for an

individual shall be established through presentation of certifications

described in subsection (e) of this section or in another manner that is
specified in federal regulations.

Determination of creditable coverage. —

a. Determination within reasonable time. — If a group health
insurer _receives _creditable coverage information under

subsection (e) of this section, the group health insurer shall,
within a reasonable time following receipt of the information,
make a determination regarding the amount of the individual's
creditable coverage and the length of any exclusion that
remains. Whether this determination is made within a
reasonable time depends on the relevant facts and
circumstances. Relevant facts and circumstances include
whether a plan's application of a preexisting condition exclusion
would prevent an individual from having access to urgent
medical care.

No time limit on presenting evidence of creditable coverage. —

A group health insurer shall not impose any limit on the amount

of time that an individual has to present a certificate or other

evidence of creditable coverage."

o

SECTION 2.4. G.S. 58-68-30(f) reads as rewritten:
Special Enrollment Periods. —

(1)

Individuals losing other coverage. — A group health insurer shall
permit an employee who is eligible, but not enrolled, for coverage
under the terms of the plan (or a dependent of the employee if the
dependent is eligible, but not enrolled, for coverage under the terms) to
enroll for coverage under the terms of the plan if each of the following
conditions is met:

House Bill 731*-Second Edition
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The employee or dependent was covered under an ERISA
group health plan or had health insurance coverage at the time
coverage was previously offered to the employee or dependent.
The employee stated in writing at the time that coverage under
the group health plan or health insurance coverage was the
reason for declining enrollment, but only if the health insurer
required the statement at the time and provided the employee
with notice of the requirement and the consequences of the
requirement at the time.

With respect to the employee's or dependent's coverage
described in sub-subdivision a. of this subsection: (i) the
coverage was under a COBRA. continuation provision and the

-coverage under the provision was exhausted; (ii) the coverage

was not under that provision and either the coverage was
terminated because of loss of eligibility for the coverage,
including legal separation, divorce, cessation of dependent
status (such as attaining the maximum age to be eligible as a
dependent child under the plan), death of an employee,
termination of employment, reduction in the number of hours of
employment, and any loss of eligibility for coverage after a
period that is measured by reference to any of the foregoing;
(i) employer contributions toward the coverage were
terminated; (iv) in the case of coverage offered through an
arrangement that does not provide benefits to individuals who
no longer reside, live, or work in a service area, there has been
loss of coverage because an individual no longer resides, lives,
or works in the service area (whether or not within the choice of
the individual), and no other benefit package is available to the
individual; (v) an individual incurs a claim that would meet or
exceed a lifetime limit on all benefits; or (vi) a plan no longer
offers any benefits to the class of similarly situated individuals
that includes the individual; or (vii) the health insurer
terminated coverage under G.S. 58-68-45(c)(2).

Under the terms of the plan, the employee requests the
enrollment not later than 30 days after the date of the applicable
event described in sub-subdivision c. of this subdivision.

(2)  For dependent beneficiaries. —

a.

In general. — If: (i) a group health insurance plan makes
coverage available with respect to a dependent of an individual,
(ii) the individual is a participant under the plan (or has met any
waiting period applicable to becoming a participant under the
plan and is eligible to be enrolled under the plan but for a
failure to enroll during a previous enrollment period), and (iii) a

House Bill 731*-Second Edition Page 11
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1 person becomes the dependent of the individual through
2 marriage, birth, or adoption or placement for adoption.
3 The plan shall provide for a dependent special enrollment period
4 described in sub-subdivision b. of this subdivision during which the
5 person (or, if not otherwise enrolled, the individual) may be enrolled
6 under the plan as a dependent of the individual, and in the case of the
7 birth or adoption of a child, the spouse of the individual may be
8 enrolled as a dependent of the individual if the spouse is otherwise
9 eligible for coverage.
10 b. Dependent special enrollment period. — A dependent special
11 enrollment period under this sub-subdivision shall be a period
12 of not less than 30 days and shall begin on the later of: (i) the
13 date dependent coverage is made available, or (ii) the date of
14 the marriage, birth, or adoption or placement for adoption
15 described in sub-subdivision a.(iii) of this subdivision.
16 c No waiting period. — If an individual seeks to enroll a
17 dependent during the first 30 days of the dependent's special
18 enrollment period, the coverage of the dependent shall become
19 effective: (i) in the case of marriage, not later than the first day
20 of the first month beginning after the date the completed request
21 for enrollment is received; (ii) in the case of a dependent's birth,
22 as of the date of the birth; or (iii) in the case of a dependent's
23 adoption or placement for adoption, the date of the adoption or
24 placement for adoption.
25 (3)  Treatment of special enrollees. —
26 a. If an individual requests enrollment while the individual is
27 entitled to special enrollment under this subsection, the
28 individual is a special enrollee, even if the request for
29 enrollment coincides with a late enrollment opportunity under
30 the plan. Therefore, the individual cannot be considered a late
31 enrollee.
32 b. Special enrollees shall be offered all of the benefit packages
33 available to similarly situated individuals who enroll when first
34 eligible. For this purpose, any difference in benefits or
35 cost-sharing requirements for different individuals constitutes a
36 different benefit package. In addition, a special enrollee cannot
37 be required to pay more for coverage than a similarly situated
38 individual who enrolls in the same coverage when first eligible.
39 The length of any preexisting condition exclusion that may be
40 applied to a special enrollee cannot exceed the length of any
41 preexisting condition exclusion that is applied to similarly
42 situated individuals who enroll when first eligible." ‘
43 SECTION 2.5. G.S. 58-68-30 is amended by adding the following new

44  subsections to read:

Page 12 ~ House Bill 731*-Second Edition
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"(h) General Notice of Preexisting Condition Exclusion. — A group health insurer
offering group health insurance coverage subject to a preexisting condition exclusion
shall provide a written general notice of preexisting condition exclusion to participants
under the plan; and shall not impose a preexisting condition exclusion with respect to a
participant or a dependent of the participant until the notice is provided.

A group health insurer shall provide the general notice of preexisting condition
exclusion as part of any written application materials distributed by the insurer for
enrollment. If the insurer does not distribute these materials, the notice shall be provided
by the earliest date following a request for enrollment that the insurer, acting in a
reasonable and prompt fashion, can provide the notice.

The general notice of preexisting condition exclusion shall notify participants of the
following:

(1)  The existence and terms of any preexisting condition exclusion under
the plan. This description includes the length of the plan's look-back
period, which shall not exceed six months under subdivision (a)(1) of
this _section; the maximum preexisting condition exclusion period
under the plan, which shall not exceed 12 months (18 months for late
enrollees) under subdivision (a)(2) of this section; and how the plan
will reduce the maximum preexisting condition exclusion period by
creditable coverage, as described in subsection (¢) of this section.

(2) A description of the rights of individuals to demonstrate creditable
coverage, and any applicable waiting periods, through a certificate of
creditable coverage, as required by subsection (e) of this section, or
through other means as described in federal regulations. This shall
include a description of the right of the individual to request a
certificate from a prior insurer, if necessary, and a statement that the
current insurer will assist in obtaining a certificate from any prior plan
or insurer, if necessary. :

(3) A person to contact, including an address or telephone number for
obtaining additional information or assistance about the preexisting
condition exclusion.

Nothing in this subsection affects a group health insurer's responsibility under this
section to fully disclose in the master group policy. the certificate or evidence of
coverage. and the member handbook the plan's preexisting condition limitation, the
rules relating to creditable coverage, including how an individual may provide proof of
creditable coverage, and the methods of counting and crediting coverage.

(i)  Individual Notice of Period of Preexisting Condition Exclusion. — After an
individual has presented evidence of creditable coverage and the group health insurer
has made a determination of creditable coverage under subdivision (c)(5) of this section,
the group health insurer shall provide the individual a written notice of the length of
preexisting condition exclusion that remains after offsetting for prior creditable
coverage. In the notice, the insurer is not required to identify any medical conditions
specific to the individual that could be subject to the exclusion. A group health insurer is
not required to provide this notice if the plan does not impose any preexisting condition

House Bill 731*-Second Edition Page 13
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exclusion on the individual or if the plan's preexisting condition exclusion is completely
offset by the individual's prior creditable coverage.

The individual notice must be provided by the earliest date following a
determination that the group health insurer, acting in a reasonable and prompt fashion,
can provide the notice.

A group health insurer shall disclose:

(1)  Its determination of any preexisting condition exclusion period that
applies to the individual, including the last day on which the
preexisting condition exclusion applies.

(2)  The basis for that determination, including the source and substance of
any information on which the plan or insurer relied.

(3)  An explanation of the individual's right to submit additional evidence
of creditable coverage.

(4) A description of any applicable appeal procedures established by the
group health insurer.

()  Determination Modification. — Nothing in this section prevents a plan or
insurer from modifying an initial determination of creditable coverage if it determines
that the individual did not have the claimed creditable coverage, provided that:

(1) A notice of the new determination, consistent with the requirements of
subsection (1) of this section, is provided to the individual; and

(2)  Until the notice of the new determination is provided, the group health
insurer, for purposes of approving access to medical services (such as
a presurgery authorization), acts in a manner consistent with the initial
determination.

(k)  Notice Form and Content. — Any notices required under this section shall be
in the form and content and be delivered as prescribed by, in accordance with, or as
specified in federal regulations, unless otherwise provided in this Chapter."

SECTION 2.6. Article 58 of Chapter 58 of the General Statutes is amended

by adding a new section to read:
"§ 58-58-141. Portability of group life insurance.

(a)  Definition. — For purposes of this section, "portability" means the prerogative
to_continue existing group life insurance coverage, or access alternate group life
insurance coverage, that may be provided by a group life insurance policy to an
individual insured after the individual's affiliation with the initial group terminates.

(b)  Applicability. — This section applies to all certificates issued under group
policies that are used in this State. This section also applies to a certificate issued under
a policy issued and delivered to a trust or to an association outside of this State and
covering persons residing in this State.

(c)  Prohibitions. — The use of health questions, underwriting, or eligibility
requirements that pertain to health status is prohibited when an individual insured elects
to access a portability option provided by a group life insurance policy."

PART III. EXTERNAL REVIEW,
SECTION 3.1. G.S. 58-50-82(b)(1) reads as rewrltten
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o0 ~1 O\ WD R W N

— b
— O \O

12
13

15
16
17
18
19
20
21

24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41

2
43
44

General Assembly of North Carolina | Session 2007

"(b) Within three business days of receiving a request for an expedited external
review, the Commissioner shall complete all of the following:

(1) Notify the insurer that made the noncertification, noncertification
appeal decision, or second-level grievance review decision which is
the subject of the request that the request has been received and
provide a copy of the request or verbally convey all of the information
included in the request. The Commissioner shall also request any
information from the insurer necessary to make the preliminary review
set forth in G.S. 58-50-80(b)(2) and require the insurer to deliver the
information not later than one business day after the request was made.

"

SECTION 3.2. G.S. 58-50-82(c) reads as rewritten:

"(c) As soon as possible, but within the same business day of receiving notice
under subdivision (b)(2) of this section that the request has been assigned to a review
organization, the insurer or its designee utilization review organization shall provide or
transmit all documents and information considered in making the noncertification
appeal decision or the second-level grievance review decision to the assigned review
organization electronically or by telephone or facsimile or any other available
expeditious method. A copy of the same information shall be sent by the same means or
other expeditious means to the covered person or the covered person's representative
who made the request for expedited external review."

SECTION 3.3. G.S. 58-50-95 reads as rewritten:

"§ 58-50-95. Report by Commissioner.

The Commissioner shall report semiannually— annually to the Joint Legislative
Health Care Oversight Committee regarding the nature and appropriateness of reviews
conducted under this Part. The report, which shall be provided to the public upon
request, should include the number of reviews, underlying issues in dispute, character of
the reviews, dollar amounts in question, whether the review was decided in favor of the
covered person or the health benefit plan, the cost of review, and any other information
relevant to the evaluation of the effectiveness of this Part."

PART IV. LONG-TERM CARE INSURANCE.

SECTION 4. G.S. 58-55-20(4) reads as rewritten:

"(4) "Long-term care insurance" means any. policy or certificate advertised,
marketed, offered, or designed to provide coverage for not less than 12
consecutive months for each covered person on an expense incurred,
indemnity, prepaid, or other basis, for one or more necessary or
medically necessary diagnostic, preventive, therapeutic, rehabilitative,
maintenance, or personal care services, provided in a setting other than
an acute care unit of a hospital. "Long-term care insurance" ineludes

groeup includes: .

a. Group and individual annuities and life insurance policies or
riders that supplement or directly provide long-term care
insurance.

House Bill 731*-Second Edition Page 15
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b. A policy or rider that provides for payment of benefits based
upon cognitive impairment or the loss of functional capacity.

C. Qualified long-term care insurance contracts.

d. Group and individual policies whether issued by insurers,

fraternal benefit societies, nonprofit health, hospital, and
medical service corporations prepaid health plans, health
maintenance organizations, or any similar organization.
"Long-term care insurance" does not include any policy that is
offered primarily to provide basic Medicare supplement
coverage, basic hospital expense coverage, Dbasic
medical-surgical expense coverage, hospital confinement
indemnity coverage, major medical expense coverage, disability
income protection coverage, accident only coverage, specified
disease or specified accident coverage, or limited benefit health
coverage.
With regard to life insurance, "long-term care insurance" does not
include life insurance policies that accelerate the death benefit
specifically for one or more of the gqualifying events of terminal
illness, medical conditions requiring extraordinary medical
intervention or permanent institutional confinement, and that provide
the option of a lump-sum payment for those benefits and where neither
the benefits nor the eligibility for the benefits is conditioned upon the
receipt of long-term care."

PART V. SMALL EMPLOYER GROUP HEALTH INSURANCE.
SECTION 5.1. G.S. 58-50-126(d) reads as rewritten:

"(d) Election. — The small employer carrier elections of the policies to be offered
under this section shall apply uniformly to all small employers in this State for that
small employer carrier. The election shall be effective for a period of not less than two
years. An election under this section shall be made in accordance with G.S. 58-50-127."

SECTION 5.2. Article 50 of Chapter 58 of the General Statutes is amended
by adding a new section to read:
"§ 58-50-127. Small emplovyer carrier plan elections.

A small employer carrier shall submit, in a format prescribed by the Commissioner,
an election pursuant to G.S. 58-50-125(d) pertaining to the offering of at least one basic
and standard health care plan or the alternative health care plans as provided in
G.S. 58-50-126. The election shall be effective for a period of not less than two years.
The election shall be submitted with policy forms when they are submitted for approval,
or if the policy forms have been previously approved, then no later than February 1 of
the year in which the small employer carrier wishes the election to begin. If a small
employer carrier does not make a new election, or if the new election is not approved if
applicable, the existing election at the end of the two-year election period shall continue
to apply for another two-year period."

Page 16 House Bill 731*-Second Edition
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- PART VI. CREDIT INSURANCE.

SECTION 6.1. G.S.58-57-5 is amended by adding a new subdivision after
G.S. 58-57-5(5b) to read:
"(5b) "Critical period conversion ratio" means the ratio of the benefit value
of the critical period divided by the benefit value of the full term."
SECTION 6.2. G.S. 58-57-35 is amended by adding a new subsection to

read:
"(d) Premium rates for benefits provided during a critical period shall be adjusted

by a critical period conversion ratio that reduces the rates giving recognition to the
shorter benefit period provided." :

PART VII. MISCELLANEOUS PROVISIONS.

SECTION 7.1. G.S. 58-3-35 reads as rewritten:

"§ 58-3-35. Stipulations as to jurisdiction and limitation of actions.

(a) No insurer, self-insurer, service corporation, HMO, erMEWA—MEWA
continuing_care provider, viatical settlement provider, or professional employer

organization licensed under this Chapter shall make any condition or stipulation in its
insuranee-contracts er-pelicies concerning the court or jurisdiction in which any suit or
action on the contract may be brought.

(b) No insurer, self-insurer, service corporation, HMO, er-MEWA-MEWA
continuing care provider, viatical settlement provider, or professional employer
organization licensed under this Chapter shall limit the time within which any suit or
action referred to in subsection (a) of this section may be commenced to less than the
period prescribed by law.

(¢)  All conditions and stipulations forbidden by this section are void."

SECTION 7.2. G.S. 58-3-167(a)(1) reads as rewritten:

"(1) -"Health benefit plan" means an accident and health insurance policy or
certificate; a nonprofit hospital or medical service corporation
contract; a health maintenance organization subscriber contract; a plan
provided by a multiple employer welfare arrangement; or a plan
provided by another benefit arrangement, to the extent permitted by
the Employee Retirement Income Security Act of 1974, as amended,
or by any waiver of or other exception to that act provided under
federal law or regulation. "Health benefit plan" does not mean any
plan implemented or administered by the North Carolina or United
States Department of Health and Human Services,: dr‘;‘an'y'fsuccessor
agency, or its representatives. "Health benefit plan" does not mean any

PP TR
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plan consisting of one or more of any combination of benefits described in
G.S. 58-68-25(b)."
SECTION 7.3. G.S. 58-10-35(c) reads as rewritten:

"(c) After no fewer than 24 months after the mailing of the initial notice of
transfer required under G.S. 58-10-30, if positive consent to, or rejection of, the transfer
and assumption has not been received or consent has not been deemed to have occurred
under subsection (b) of this section, the transferring insurer shall send to the
policyholder a second and final notice of transfer as specified in G.S. 58-10-30. If the
policyholder does not accept or reject the transfer during the one-month period
immediately after the date on which the transferring insurer mailed the second and final
notice of transfer, the policyholder's consent and novation of the contract will occur.
With respect to the home service business, or any other business not using premium
notices, the 24-month and one-month periods shall be measured from the date of
delivery of the notice of transfer under G.S. 58-10-30."

SECTION 7.4. G.S. 58-56-51(a) reads as rewritten:

"(a) No person shall act as, offer to act as, or hold himself or herself out as a TPA
in this State without a valid TPA license issued by the Commissioner. Licenses shall be
renewed annually. Failure to submit a complete renewal application shall result in the
expiration of the license of the TPA as a matter of law; provided, however, the
Commissioner may grant the TPA an extension of time for good cause."

SECTION 7.5. G.S. 58-56-51(f) reads as rewritten:

"(f) A person is not required to be licensed as a TPA in this State if the person
provides services exclusively to one or more bona fide employee benefit plans each of
which is established by an employer, an employee organization, or both, and for which
the insurance laws of this State are preempted pursuant to the Employee Retirement
Income Security Act of 1974. Persons who are not required to be licensed shall register
with the Commissioner annually, verifying their status as described in this subsection.
Failure to submit an annual verification shall result in the expiration of the registration
of the TPA as a matter of law; provided, however, the Commissioner may grant the
TPA an extension of time for good cause."

SECTION 7.6. G.S. 58-58-135(1)c. is repealed.

SECTION 7.7. G.S. 58-58-205(12) reads as rewritten:

"(12) "Viatical settlement provider" or "provider" means a person, other than
a viator, that enters into or effectuates a viatical settlement centraet:
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contract on residents of this State or residents of another state from

offices within this State. Viatical-settlement—previder— "Viatical

settlement provider" or "provider" does not include:

a. A bank, savings bank, savings and loan association, credit
union, or other licensed lending institution that takes an
assignment of a life insurance policy as collateral for a loan;

b. The issuer of a life insurance policy providing accelerated
benefits under rules adopted by the Commissioner and under
the contract; '

C. An authorized or eligible insurer that provides stop-loss
coverage to a viatical settlement provider, purchaser, financing
entity, special purpose entity, or related provider trust;

d. A natural person who enters into or effectuates no more than

one agreement in a calendar year for the transfer of life

insurance policies for any value less than the expected death
benefit;

A financing entity;

A special purpose entity;

A related provider trust;

A viatical settlement purchaser; or ,

An accredited investor or qualified institutional buyer as

defined respectively in Regulation D, Rule 501 or Rule 144A of

the Federal Securities Act of 1933, as amended, and who
purchases a viaticated policy from a viatical settlement
provider."

~Ege e o

PART VIII. TEACHERS' AND STATE EMPLOYEES' MAJOR MEDICAL
PLAN TECHNICAL CORRECTIONS.
SECTION 8.1. G.S. 58-2-161(a)(1)m. reads as rewritten:
"m. The Teachers' and State Employees' Comprehensive Major
Medical Plan and any optional plans or programs operating
under Part 2 of Article 3 of Chapter 135 of the General
Statutes."
SECTION 8.2. G.S. 58-3-171(c) reads as rewritten:

"(¢) For purposes of this section, "health benefit plans" means accident and health
insurance policies or certificates; nonprofit hospital or medical service corporation
contracts; health maintenance organization (HMO) subscriber contracts and other plans
provided by managed-care organizations; plans provided by a MEWA or plans provided
by other benefit arrangements, to the extent permitted by ERISA; the Teachers' and
State Employees' Comprehensive Major Medical Plan;- Plan and any optional plans or
programs operating under Part 2 of Article 3 of Chapter 135 of the General Statutes; and
medical payment coverages under homeowners and automobile insurance policies."

SECTION 8.3. G.S. 58-3-172(b) reads as rewritten:
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"(b) For purposes of this section, "health benefit plans" means accident and health
insurance policies or certificates; nonprofit hospital or medical service corporation
contracts; health, hospital, or medical service corporation plan contracts; health
maintenance organization (HMO) subscriber contracts and other plans provided by
managed-care organizations; plans provided by a MEWA or plans provided by other
benefit arrangements, to the extent permitted by ERISA; and the Teachers' and State
Employees' Comprehensive Major Medical Plan- Plan and any optional plans or
programs operating under Part 2 of Article 3 of Chapter 135 of the General Statutes."

SECTION 8.4. G.S. 58-3-175(a) reads as rewritten:

"(a) As used in this section, "health benefit plan" has the same meaning as in
G.S. 58-50-110(11) and includes the Teachers' and State Employees' Comprehensive
Major Medical Plan-Plan and any optional plans or programs operating under Part 2 of
Article 3 of Chapter 135 of the General Statutes."

SECTION 8.5. G.S. 58-50-75(b) reads as rewritten:

"(b) This Part applies to all insurers that offer a health benefit plan and that
provide or perform utilization review pursuant to G.S. 58-50-61, the Teachers' and State
Employees' Comprehensive Major Medical Plan, any optional plans or programs
operating under Part 2 of Article 3 of Chapter 135 of the General Statutes, and the
Health Insurance Program for Children. With respect to second-level grievance review
decisions, this Part applies only to second-level grievance review decisions involving
noncertification decisions." '

SECTION 8.6. G.S. 58-51-115(a) reads as rewritten:

"(a) Asused in this section and in G.S. 58-51-120 and G.S. 58-51-125:

(1)  "Health benefit plan" means any accident and health insurance policy
or certificate; a nonprofit hospital or medical service corporation
contract; a health maintenance organization subscriber contract; a plan
provided by a multiple employer welfare arrangement; the Teachers'
and State Employees' Comprehensive Major Medical Plan and any
optional plans or programs operating under Part 2 of Article 3 of
Chapter 135 of the General Statutes; or a plan provided by another
benefit arrangement. "Health benefit plan" does not mean a Medicare
supplement policy as defined in G.S. 58-54-1(5).

(2) "Health insurer" means any health insurance company subject to
Articles | through 63 of this Chapter, including a multiple employee
welfare arrangement, and any corporation subject to Articles 65 and 67
of this Chapter; a group health plan, as defined in section 607(1) of the
Employee Retirement Income Security Act of 1974; and the Teachers'
and State Employees' Comprehensive Major Medical Plan and any
optional plans or programs operating under Part 2 of Article 3 of
Chapter 135 of the General Statutes."

PART IX. EFFECT OF HEADINGS.
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SECTION 9. The headings to the parts of this act are a convenience to the -
reader and are for reference only. The headings do not expand, limit, or define the text
of this act.

PART X. EFFECTIVE DATES. .

SECTION 10. Part I of this act becomes effective January 1, 2008, and
applies to violations occurring on or after that date. Sections 7.4 and 7.5 apply to
renewal applications submitted on or after October 1, 2007. Section 10 and Parts II, III,
V, and VIII are effective when the bill becomes law. The remainder of the act becomes
effective October 1, 2007, and applies to policies issued or renewed on or after that date.
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A BILL TO BE ENTITLED

AN ACT TO PROTECT CONSUMERS PURCHASING ANNUITY PRODUCTS;
ADDRESS PORTABILITY IN ACCIDENT AND HEALTH AND LIFE
INSURANCE; MAKE MINOR CHANGES IN THE LAWS ON MANAGED
CARE EXTERNAL REVIEWS; CLARIFY DEFINITIONS IN LONG-TERM
CARE INSURANCE; ADDRESS SMALL EMPLOYER CARRIER PLAN
ELECTIONS: DEFINE "CRITICAL PERIOD CONVERSION RATIO" FOR
CREDIT INSURANCE; MAKE MISCELLANEOUS AMENDMENTS TO
OTHER PROVISIONS RELATED TO LIFE AND HEALTH INSURANCE; AND
MAKE TECHNICAL CORRECTIONS IN INSURANCE CODE REFERENCES
TO THE TEACHERS' AND STATE EMPLOYEES' MAJOR MEDICAL PLAN.

The General Assembly of North Carolina enacts:

PART 1. SUITABILITY IN ANNUITY TRANSACTIONS.
SECTION 1.1. Atrticle 60 of Chapter 58 of the General Statutes is amended
by adding a new Part to read:
"Part 4. Suitability in Annuity Transactions.
"§ 58-60-150. Title and reference.
This Part may be cited as the "Suitability in Annuity Transactions Act".
"§ 58-60-155. Purpose; scope.

(a) The purpose of this Part is to set forth standards and procedures for
recommendations to consumers that result in a transaction involving annuity products so
that the insurance needs and financial objectives of consumers at the time of the
transaction are appropriately addressed.

(b) This Part shall apply to any recommendation to purchase or exchange an
annuity made to a consumer by an insurance producer, or an isurer where no producer
is involved, that results in the purchase or exchange recommended.
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"8 58-60-160. Exemptions.
Unless otherwise specifically included, this Part does not apply to recommendations
involving any of the following:

(1)  Darect response solicitations where there is no recommendation based
on information collected from the consumer pursuant to this Part.

(2)  Contracts used to fund any of the following:

a. An employee pension or welfare benefit plan that is covered by
the Employee Retirement and Income Security Act (ERISA).

b. A plan described by section 401(a). 401(k), 403(b), 408(k), or
408(p) _of the Internal Revenue Code if established or
maintained by an employer.

C. A government or church plan defined in section 414 of the
Internal Revenue Code, a government or church welfare benefit
plan, or a deferred compensation plan of a state or local
government or tax exempt organization under section 457 of the
Internal Revenue Code.

d. A nonqualified deferred compensation arrangement established
or maintained by an emplover or plan sponsor.

e. Settlements of or _assumptions of liabilities associated with
personal injury litigation or any dispute or_claim resolution
process.

f Formal prepaid funeral contracts.

"§ 58-60-165. Definitions.
As used in this Part:
(1)  "Annuity" means a fixed annuity or variable annuity that is
individually solicited, whether the product is classified as an individual
Or group annuity.
(2)  "Insurance producer” has the same meaning as in G.S. 58-33-10(7).
3)

"Recommendation” means advice provided by an insurance producer,
or an insurer where no producer is involved, to an individual consumer
that results in a purchase or exchange of an annuity in accordance with
that advice.

"8 58-60-170. Duties of insurers and insurance producers.

(a) In recommending to a consumer the purchase of an annuity or the exchange
of an annuity that results in another insurance transaction or series of insurance
transactions, the insurance producer, or the insurer where no producer is involved, shall
have reasonable grounds for believing that the recommendation is suitable for the
consumer on the basis of the facts disclosed by the consumer as to the consumer's
investments_and other insurance products and as to the consumer's financial situation
and needs.

(b)  Before recommending the purchase or exchange of an annuity resulting from
a_recommendation, the insurance producer, or the insurer where no producer is
involved, shall make reasonable efforts to obtain information about the particular
consumer's circumstances, including but not limited to, all of the following:
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The consumer's financial status.

The consumer's tax status.

The consumer's investment objectives.

Any other information used or considered to be reasonable by the
insurance producer, or the insurer where no producer is involved, in
making recommendations to the consumer.

(c) Except as provided under subdivision (1) of this subsection, neither an
insurance producer, nor an insurer where no producer is involved, shall have any
obligation to a consumer under subsection (a) of this section related to any
recommendation if a consumer does any of the following:

(1) Refuses to _provide relevant information requested by the insurer or
insurance  producer. _An_insurer _or __insurance _ producer's
recommendation subject to this subdivision shall be reasonable under
all the circumstances actually known to the insurer or insurance
producer at the time of the recommendation.

(2) Decides to enter into an insurance transaction that is not based on a
recommendation of the insurer or insurance producer.

(3) Fails to provide complete or accurate information requested by the
insurer or insurance producer.

(d)  An_insurer _either shall assure that a system to supervise recommendations
that is reasonably designed to achieve compliance with this Part is established and
maintained by complying with subsections (e), (f). and (g) of this section, or shall
establish and maintain such a system, including: ’

(1)  Maintaining written procedures.

(2) Conducting periodic _reviews of its records that are reasonably
designed to assist in detecting and preventing violations of this Part.

(¢) A general agent and independent agency either shall adopt a system
established by an insurer to supervise recommendations of its insurance producers that
is_reasonably designed to achieve compliance with this Part, or shall establish and
maintain such a system, including:

(1)  Maintaining written procedures.

(2)  Conducting periodic reviews of records that are reasonably designed to
assist in detecting and preventing violations of this Part.

(f) An insurer may contract with a third party, including_a general agent or
independent agency, to establish and maintain a system of supervision as required by
subsection (d) of this section with respect to insurance producers under contract with. or
employed by, the third party. An insurer shall make reasonable inquiry to assure that the
third party contracting under this subsection is performing the functions required under
subsection (d) of this section and shall take any action that is reasonable under the
circumstances to enforce the contractual obligation to perform the functions. An insurer
may comply with its obligation to make reasonable inquiry by doing all of the
following:

(1)  The insurer annually obtains a_certification from a third-party senior

manager who has responsibility for the delegated functions that the

ERRE
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manager has a reasonable basis to represent, and does represent, that
the third party 1s performing the required functions. No person may
provide a certification under this subdivision unless (i) the person is a
senior manager with responsibility for the delegated functions; and (i1)
the person has a reasonable basis for making the certification.

(2)  The insurer, based on reasonable selection criteria, periodically selects
third parties contracting _under this subsection for a review to
determine whether the third parties are performing the required
functions. The insurer shall perform those procedures to conduct the
review that are reasonable under the circumstances.

An insurer that contracts with a third party, and that complies with the requirements
to_supervise the third party pursuant to this subsection, shall have fulfilled its

responsibilities under subsection (d) of this section.

A general agent or independent agency contracting with an insurer shall promptly,
when requested by the insurer pursuant to this subsection, give a certification as
described in this subsection or give a clear statement that it is unable to meet the

certification criteria.

(g) An_insurer, general agent, or independent agency is not required by
subsections (d) or (e) of this section to:

(1)  Review, or provide for review of. all insurance producer solicited
transactions; or

(2) Include in its system of supervision an insurance producer's
recommendations_to consumers of products other than the annuities
offered by the insurer, general agent or independent agency.

(h)  Compliance with the National Association of Securities Dealers Conduct
Rules pertaining to suitability shall satisfy the requirements under this section for the
recommendation of variable annuities. However, nothing in this subsection limits the
Commissioner's ability to enforce the provisions of this Part.

"§ 58-60-175. Mitigation of responsibility.

(a) The Commissioner may order:

(1) An_insurer to take reasonably appropriate corrective action for any
consumer _harmed by the insurer's, or by its insurance producer's,
violation of this Part.

(2)  An.insurance producer to take reasonably appropriate corrective action
for any consumer harmed by the insurance producer's violation of this
Part.

(3) A general agency or independent agency that employs or contracts
with an insurance producer to sell, or solicit the sale, of annuities to
consumers, to take reasonably appropriate corrective action for any
consumer harmed by the insurance producer's violation of this Part.

(b)  Any applicable penalty under G.S. 58-2-70 for a violation of subsection (a) or
(b) of G.S.58-60-170 may be reduced or eliminated if corrective action for the
consumer was taken promptly after a violation was discovered.
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(¢) A violation of this Part is an unfair method of competition and unfair and
deceptive act or practice in the business of insurance in violation of G.S. 58-63-10.

"8 58-60-180. Record keeping.

(a) Insurers, general agents, independent agencies, and insurance producers shall
maintain or be able to make available to the Commissioner records of the information
collected from the consumer and other information used in making the
recommendations that were the basis for insurance transactions for five years after the
insurance transaction is completed by the insurer. An insurer is permitted, but shall not
be required, to maintain documentation on behalf of an insurance producer.

(b)  Records required to be maintained by this Part may be maintained in paper,
photographic, microprocess, magnetic, mechanical. or electronic media or by any
process that accurately reproduces the actual document.”

SECTION 1.2. Article 58 of Chapter 58 of the General Statutes i1s amended
by adding two new sections to read:
"§ 58-58-146. Application for annuities required.

Each individual annuity contract shall be issued only upon application of the
applicant. Any application or enrollment form is subject to G.S. 58-3-150, and if taken
by an agent, shall include the certificate of the agent that the agent has truly and
accurately recorded on the application or enrollment form the information provided by
the applicant. Every annuity contract subject to this section shall contain as part of the
contract the original or reproduction of the application required by this section.

"§ 58-58-147. Surrender fees on death benefits.

No _authorized insurer shall deliver or issue for delivery in this State any deferred
annuity contract that contains a provision that reduces the death benefit of the contract
by a surrender fee when death occurs during the surrender period."

PART 1Il. PORTABILITY IN ACCIDENT AND HEALTH AND LIFE
INSURANCE.
SECTION 2.1. G.S. 58-51-15(a)(2)b. reads as rewritten:
"(2) A provision in the substance of the following language:
TIME LIMIT ON CERTAIN DEFENSES:

b. This policy contains a provision limiting coverage for
preexisting conditions. Preexisting conditions are covered under
this policy __ (insert number of months or days, not to
exceed one year) after the effective date of coverage.
Preexisting conditions mean "those conditions for which
medical advice, diagnosis, care, or treatment was received or
recommended within the one-year period immediately
preceding the effective date of the person's coverage." Exeept
Credit for having satisfied some or all of the preexisting
condition waiting periods under previous health benefits
coverage shall be given in accordance with G-5-—38-6830:

H731-CSRG-50 [v.3] House Bill 731* Page 5
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G.S.58-51-17. The excepted benefits described in
(.S. 58-68-25(h) are not subject to this requirement for giving
credit.”

SECTION 2.2. Article 51 of Chapter 58 of the General Statutes is amended
by adding a new section to read:
"8 58-51-17. Portability for accident and health insurance.

(a)

Page 6

Rules Relating to Crediting Previous Coverage. —

(1)

Creditable coverage defined. — For the purposes of this section,

"creditable coverage" means, with respect to an individual, coverage of

the individual under any of the following:

=10 =

= o

= =

|l

e

A self-funded emplover group health plan under the Employee
Retirement Income Security Act of 1974.

Group or individual health insurance coverage.

Part A or part B of title XVIII of the Social Security Act.

Title XIX of the Social Security Act, other than coverage
consisting solely of benefits under section 1928.

Chapter 55 of title 10, United States Code.

A medical care program of the Indian Health Service or of a
tribal organization.

A State health benefits risk pool.

A health plan offered under chapter 89 of title 5, United States
Code.

A public health plan (as defined in federal regulations).

A health benefit plan under section 5(e) of the Peace Corps Act
(22 U.S.C. § 2504(e)).

Title XXI of the Social Security Act (State Children's Health
Insurance Program).

"Creditable coverage" does not include coverage consisting solely of

coverage of excepted benefits as described in G.S. 58-68-25(b).

However, short-term limited-duration health insurance coverage shall

be considered creditable coverage for purposes of this section.

Not counting periods before significant breaks in coverage. —

a.

1=

In general. — A period of creditable coverage shall not be
counted, with respect to enrollment of an individual under an
individual health insurance plan, if, after the period and before
the enrollment date, there was a 63-day period during all of
which the individual was not covered under any creditable
coverage.

Waiting_period not treated as a break in coverage. — For the
purposes _of sub-subdivision a. of this subdivision and
subdivision (b)(3) of this section. any period that an individual
is in a waiting period, as defined in G.S. 58-68-30(b)(4)c., for
any coverage under an individual health insurance plan shall not

House Bill 731* H731-CSRG-50 [v.3]
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be taken into account in determining the continuous period
under sub-subdivision a. of this subdivision.
For an individual who elects COBRA continuation coverage
during the second election period provided under the Trade Act
of 2002, the days between the date the individual lost group
health plan coverage and the first day of the second COBRA
election _period _shall not be considered when determining
whether a significant break in coverage has occurred.
Method of crediting coverage. — An individual health insurer shall
count a period of creditable coverage without regard to the specific
benefits covered during the period.
Establishment of period. — Periods of creditable coverage for an
individual shall be established through presentation of certifications
described in subsection (¢) of this section or in another manner that is
specified in regulations.
Determination of creditable coverage. —
a. Determination within reasonable time. — If an individual health
insurer _receives creditable coverage information under
subsection (c¢) of this section, the insurer shall, within a
reasonable time following receipt of the information, make a
determination _regarding the amount of the individual's
creditable coverage and the length of any exclusion that
remains. Whether this determination is made within _a
reasonable time depends on the relevant facts and
circumstances. Relevant facts and circumstances include
whether a plan's application of a preexisting condition exclusion
would prevent an individual from having access to urgent
medical care.
No time limit on presenting evidence of creditable coverage. —
An individual health _insurer shall not impose any limit on the
amount of time that an individual has to present a certificate or
other evidence of creditable coverage.

|

|=

(b)  Exceptions. —

()

Exclusion not applicable to certain newborns. — Subject to subdivision
(3) of this subsection, an individual health insurer shall not impose any
preexisting condition exclusion in the case of an individual who, as of
the last day of the 30-day period beginning with the individual's date
of birth, is covered under creditable coverage.

Exclusion not applicable to certain _adopted children. — Subject to
subdivision (3) of this subsection, a _group health insurer shall not
impose any preexisting condition exclusion in the case of a child who
is adopted or placed for adoption before attaining 18 vears of age and
who, as of the last day of the 30-day period beginning on the date of
the adoption or placement for adoption, is covered under creditable

H731-CSRG-50 [v.3] House Bill 731%* Page 7
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"(C)

coverage. The previous sentence does not apply to coverage before the
date of the adoption or placement tor adoption.

Loss if break in coverage. — Subdivisions (1) and (2) of this subsection
shall no longer apply to an individual after the end of the first 63-day
period during all of which the individual was not covered under any
creditable coverage.

Certifications and Disclosure of Coverage. —

(H

)

In general. — An individual health insurer shall provide the certification
described in this subdivision (1) at the time an individual ceases to be
covered under the plan. and (i1) on the request on behalf of an
individual made not later than 24 months after the date of cessation of
the coverage described in clause (1) of this subdivision, whichever is
later.

Certification. — The certification described in_this subdivision 1s a
written certification of (i) the period of creditable coverage of the
individual under the plan and (i1) any waiting period and affiliation
period, if applicable. imposed with respect to the individual for any
coverage under the plan."

SECTION 2.3. G.S. 58-68-30(c) reads as rewritten:
Rules Relating to Crediting Previous Coverage. —

(1

Creditable coverage defined. — For the purposes of this Article,

"creditable coverage" means, with respect to an individual, coverage of

the individual under any of the foltowing:

a. A self-funded employer group health plan under the Employee

Retirement Income Security Act of 1974.

Group or individual health insurance coverage.

Part A or part B of title X V111 of the Social Security Act.

d. Title XIX of the Social Security Act, other than coverage
consisting solely of benefits under section 1928.

€. Chapter 55 of title 10, United States Code.

f. A medical care program of the Indian Health Service or of a
tribal organization.

g. A State health benefits risk pool.

h. A health plan offered under chapter 89 of title 5, United States

o o

Code.
1. A public health plan (as defined in federal regulations).
] A health benefit plan under section 5(e) of the Peace Corps Act

(22 U.S.C. § 2504(e)).
k. Title XXI of the Social Security Act (State Children's Health
Insurance Program).
"Creditable coverage" does not include coverage consisting solely of
coverage of excepted benefits. However, short-term limited-duration
health insurance coverage shall be considered creditable coverage for
purposes of this section and G.S. 58-51-15(a)(2)b.

House Bill 731* H731-CSRG-50 [v.3]
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(2)  Not counting periods before significant breaks in coverage. —

a.

In general. — A period of creditable coverage shall not be
counted, with respect to enrollment of an individual under a
group health insurance plan, if, after the period and before the
enrollment date, there was a 63-day period during all of which
the individual was not covered under any creditable coverage.
Waiting period not treated as a break in coverage. — For the
purposes of sub-subdivision a. of this subdivision and
subdivision (d)(4) of this subsection, any period that an
individual is in a waiting period for any coverage under a group
health insurance plan or i1s in an affiliation period shall not be
taken into account in determining the continuous period under
sub-subdivision a. of this subdivision.

Time spent on short term limited duration health insurance not
treated as a break in coverage. — For the purposes of
sub-subdivision a. of this subdivision, any period that an
individual is enrolled on a short term limited duration health
insurance policy shall not be taken into account in determining
the continuous period under sub-subdivision. a. of this
subdivision so long as the period of time spent on the short term
limited duration health insurance policy or policies does not
exceed 12 months.

For an individual who elects COBRA continuation coverage
during the second election period provided under the Trade Act
of 2002, the days between the date the individual lost group
health plan coverage and the first day of the second COBRA
election period shall not be considered when determining
whether a significant break in coverage has occurred.

(3)  Method of crediting coverage. —-

a.

H731-CSRG-50 [v.3]

Standard method. — Except as otherwise provided under
sub-subdivision b. of this subdivision for the purposes of
applying subdivision (a)(3) of this subsection, a group health
insurer shall count a period of creditable coverage without
regard to the specific benefits covered during the period.
Election of alternative method. — A group health insurer may
elect to apply subdivision (a)(3) of this subsection based on
coverage of benefits within each of several classes or categories
of benefits specified in federal regulations rather than as
provided under sub-subdivision a. of this subdivision. This
election shall be made on a uniform basis for all participants
and beneficiaries. Under this election a group health insurer
shall count a period of creditable coverage with respect to any
class or category of benefits if any level of benefits is covered
within the class or category.

House Bill 731* Page 9
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"(f)

Page 10

(4)

=

C. Health insurer notice. — In the case of an election under
sub-subdivision b. of this subdivision with respect to health
insurance coverage in the small or large group market, the
health insurer: (1) shall prominently state in any disclosure
statements concerning the coverage, and to each employer at
the time of the offer or sale of the coverage, that the health
insurer has made the election, and (i1) shall include in the
statements a description of the effect of the election.

Establishment of period. — Periods of creditable coverage for an

individual shall be established through presentation of certifications

described in subsection (e) of this section or in another manner that is
specified in federal regulations.

Determination of creditable coverage. —

a. Determination within _reasonable time. — If a group health
insurer _receives _ creditable  coverage information under

subsection (e) of this section, the group health insurer shall,
within a reasonable time following receipt of the information,
make a determination regarding the amount of the individual's
creditable coverage and the length of any exclusion that
remains. Whether this determination is made within a
reasonable time depends on the relevant facts and
circumstances. Relevant facts and circumstances include
whether a plan's application of a preexisting condition exclusion
would prevent an individual from having_access to urgent
medical care.

No time limit on presenting evidence of creditable coverage. —

A group health insurer shall not impose any limit on the amount

of time that an individual has to present a certificate or_other

evidence of creditable coverage."

1=

SECTION 2.4. G.S. 58-68-30(f) reads as rewritten:
Special Enrollment Periods. —

(1

Individuals losing other coverage. — A group health insurer shall
permit an employee who is eligible, but not enrolled, for coverage
under the terms of the plan (or a dependent of the employee iIf the
dependent is eligible, but not enrolled, for coverage under the terms) to
enroll for coverage under the terms of the plan if each of the following
conditions is met:

a. The employee or dependent was covered under an ERISA
group health plan or had health insurance coverage at the time
coverage was previously offered to the employee or dependent.

b. The employee stated in writing at the time that coverage under
the group health plan or health insurance coverage was the
reason for declining enrollment, but only if the health insurer
required the statement at the time and provided the employee

House Bill 731* ‘ H731-CSRG-50 [v.3]
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(2)

H731-CSRG-50 [v.3]

with notice of the requirement and the consequences of the
requirement at the time.

With respect to the employee's or dependent's coverage
described in sub-subdivision a. of this subsection: (i) the
coverage was under a COBRA continuation provision and the
coverage under the provision was exhausted; (i1) the coverage
was not under that provision and either the coverage was
terminated because of loss of eligibility for the coverage,
including legal separation, divorce, cessation of dependent
status (such as attaining the maximum age to be eligible as a
dependent child under the plan), death of an employee,
termination of employment, reduction in the number of hours of
employment, and any loss of eligibility for coverage after a
period that 1s measured by reference to any of the foregoing;
(1) employer contributions toward the coverage were
terminated; (iv) in the case of coverage offered through an
arrangement that does not provide benefits to individuals who
no longer reside, live, or work in a service area, there has been
loss of coverage because an individual no longer resides, lives,
or works in the service area (whether or not within the choice of
the individual), and no other benefit package 1s available to the
individual; (v) an individual incurs a claim that would meet or
exceed a lifetime limit on all benefits; or (vi) a plan no longer
offers any benefits to the class of similarly situated individuals
that includes the individual, or (vii) the health insurer
terminated coverage under G.S. 58-68-45(c)(2).

Under the terms of the plan, the employee requests the
enrollment not later than 30 days after the date of the applicable
event described in sub-subdivision c. of this subdivision.

For dependent beneficiaries. —

a.

In general. — If: (i) a group health insurance plan makes
coverage available with respect to a dependent of an individual,
(i1) the individual is a participant under the plan (or has met any
waiting period applicable to becoming a participant under the
plan and is eligible to be enrolled under the plan but for a
failure to enroll during a previous enrollment period), and (iii) a
person becomes the dependent of the individual through
marriage, birth, or adoption or placement for adoption.

The plan shall provide for a dependent special enrollment period
described in sub-subdivision b. of this subdivision during which the
person (or, if not otherwise enrolled, the individual) may be enrolled
under the plan as a dependent of the individual, and in the case of the
birth or adoption of a child, the spouse of the individual may be

House Bill 731* Page 11
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enrolled as a dependent of the individual 1f the spouse is otherwise

eligible for coverage.

b. Dependent special enrollment period. — A dependent special
enroliment period under this sub-subdivision shall be a period
of not less than 30 days and shall begin on the later of: (i) the
date dependent coverage is made available, or (i1) the date of
the marriage, birth, or adoption or placement for adoption
described in sub-subdivision a.(i1) of this subdivision.

C. No waiting period. — 1If an individual seeks to enroll a
dependent during the first 30 days of the dependent's special
enrollment period, the coverage of the dependent shall become
effective: (1) in the case of marriage, not later than the first day
of the first month beginning after the date the completed request
for enrollment is received; (ii) in the case of a dependent's birth,
as of the date of the birth; or (iii) in the case of a dependent's
adoption or placement for adoption, the date of the adoption or
placement for adoption.

(3)  Treatment of special enrollees. —
a. If an individual requests enrollment while the individual is
entitled to special _enrollment under this subsection, the
individual is a special enrollee, even if the request for
enrollment coincides with a late_enrollment opportunity under
the plan. Therefore, the individual cannot be considered a late
enrollee.
Special enrollees shall be offered all of the benefit packages
available to similarly situated individuals who enroll when first
cligible. For_this purpose, any difference in benefits or
cost-sharing requirements for different individuals constitutes a
different benefit package. In addition, a special enrollee cannot
be required to pay more for coverage than a similarly situated
individual who enrolls in the same coverage when first eligible.
The length of any preexisting condition exclusion that may be
applied to a special enrollee cannot exceed the length of any
preexisting_condition exclusion that is applied to similarly
situated individuals who enroll when first eligible."
SECTION 2.5. G.S. 58-68-30 is amended by adding the following new
subsections to read:
"(h) General Notice of Preexisting Condition Exclusion. — A group health insurer
offering group health insurance coverage subject to a preexisting condition exclusion

1=

shall provide a written general notice of preexisting condition exclusion to participants
under the plan; and shall not impose a preexisting condition exclusion with respect to a
participant or a dependent of the participant until the notice 1s provided.

A group health insurer shall provide the general notice of preexisting condition
exclusion as part of any written application materials distributed by the insurer for

Page 12 House Bill 731* H731-CSRG-50 [v.3]
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enrollment. If the insurer does not distribute these materials, the notice shall be provided
by the earliest date following a request for enrollment that the insurer, acting_in a
reasonable and prompt fashion, can provide the notice.

The general notice of preexisting condition exclusion shall notify participants of the
following:

(1)  The existence and terms of any preexisting condition exclusion under
the plan. This description includes the length of the plan's look-back
period, which shall not exceed six months under subdivision (a)(1) of
this_section; the maximum_preexisting condition exclusion period
under the plan, which shall not exceed 12 months (18 months for late
enrollees) under subdivision (a)(2) of this section; and how the plan
will reduce the maximum preexisting condition _exclusion period by
creditable coverage, as described in subsection (c) of this section.

(2) A _description of the nghts of individuals to demonstrate creditable
coverage. and any applicable waiting periods, through a certificate of
creditable coverage, as required by subsection (e) of this section, or
through other means as described in federal regulations. This shall
include a description of the right of the individual to request a
certificate from a prior insurer, if necessary, and a statement that the
current insurer will assist in obtaining a certificate from any prior plan
or insurer, if necessary.

(3) A person to contact, including an address or telephone number for
obtaining additional information or assistance about the preexisting
condition exclusion.

Nothing in this subsection affects a group health insurer's responsibility under this
section to fully disclose in the master group policy, the certificate or evidence of
coverage, and the member handbook the plan's preexisting condition limitation, the
rules relating to creditable coverage, including how an individual may provide proof of
creditable coverage. and the methods of counting and crediting coverage.

(1) Individual Notice of Period of Preexisting Condition Exclusion. — After an
individual has presented evidence of creditable coverage and the group health insurer
has made a determination of creditable coverage under subdivision (c)(5) of this section,
the group health insurer shall provide the individual a written notice of the length of
preexisting _condition _exclusion that remains after offsetting for prior creditable
coverage. In the notice, the insurer is not required to identify any medical conditions
specific to the individual that could be subject to the exclusion. A group health insurer i1s
not required to provide this notice if the plan does not impose any preexisting condition
exclusion on the individual or if the plan's preexisting condition exclusion is completely
offset by the individual's prior creditable coverage.

The individual notice must be provided by the earliest date following a
determination that the group health insurer, acting in a reasonable and prompt fashion,
can provide the notice.

A group health insurer shall disclose:

H731-CSRG-50 {v.3] House Bill 731* Page 13
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(1) Its_determination of any preexisting condition exclusion period that
applies to the individual, including the last day on which the
preexisting condition exclusion applies.

(2)  The basis for that determination, including the source and substance of
any information on which the plan or insurer relied.

(3)  An explanation of the individual's right to submit additional evidence
of creditable coverage.

(4) A description of any applicable appeal procedures established by the
group health insurer.

) Determination Modification. — Nothing in this section prevents a plan or
insurer {from modifying an initial determination of creditable coverage if it determines

that the individual did not have the claimed creditable coverage, provided that:
(1) A notice of the new determination, consistent with the requirements of
subsection (1) of this section, 1s provided to the individual; and
(2)  Untl the notice of the new determination is provided, the group health
insurer, for purposes of approving access to medical services (such as
a presurgery authorization), acts in a manner consistent with the initial
determination.

(k)  Notice Form and Content. — Any notices required under this section shall be
in_the form and content and be delivered as prescribed by, in accordance with, or as
specified in federal regulations, unless otherwise provided in this Chapter."

SECTION 2.6. Article 58 of Chapter 58 of the General Statutes is amended
by adding a new section to read:
"§ 58-58-141. Portability of group life insurance.

(a)  Definition. — For purposes of this section, "portability” means the prerogative
to continue existing group life insurance coverage, or access alternate group life
insurance _coverage, that may be provided by a group life insurance policy to an
individual insured after the individual's affiliation with the initial group terminates.

(b)  Applicability, — This section applies to all certificates issued under group
policies that are used in this State. This section also applies to a certificate 1ssued under
a policy issued and delivered to a trust or to an association outside of this State and
covering persons residing in this State.

(c)  Prohibitions. — The use of health questions, underwriting, or eligibility
requirements that pertain to health status is prohibited when an individual insured elects
to access a portability option provided by a group life insurance policy."

PART 1il. EXTERNAL REVIEW.

SECTION 3.1. G.S. 58-50-82(b)(1) reads as rewritten:

"(b) Within three business days of receiving a request for an expedited external
review, the Commissioner shall complete all of the following:

(1)  Notify the insurer that made the noncertification, noncertification
appeal decision, or second-level grievance review decision which is
the subject of the request that the request has been received and
provide a copy of the request or verbally convey all of the information

Page 14 House Bill 731* H731-CSRG-50 {v.3]
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included in the request. The Commissioner shall also request any

information from the insurer necessary to make the preliminary review

set forth in G.S. 58-50-80(b)(2) and require the insurer to deliver the

information not later than one business day after the request was made.
SECTION 3.2. G.S. 58-50-82(c) reads as rewritten:

"(c) As soon as possible, but within the same business day of receiving notice
under subdivision (b)(2) of this section that the request has been assigned to a review
organization, the insurer or its designee utilization review organization shall provide or
transmit all documents and information considered in making the noncertification
appeal decision or the second-level grievance review decision to the assigned review
organization electronicallv or by telephone or facsimile or any other available
expeditious method. A copy of the same information shall be sent by the same means or
other expeditious means to the covered person or the covered person's representative
who made the request tor expedited external review."

SECTION 3.3. G.S. 58-50-95 reads as rewritten:
"§ 58-50-95. Report by Commissioner.

The Commissioner shall report semiannualy— annually to the Joint Legislative
Health Care Oversight Committee regarding the nature and appropriateness of reviews
conducted under this Part. The report, which shall be provided to the public upon
request, should include the number of reviews, underlying issues in dispute, character of
the reviews, dollar amounts in question, whether the review was decided in favor of the
covered person or the health benefit plan, the cost of review, and any other information
relevant to the evaluation of the effectiveness of this Part."

PART IV. LONG-TERM CARE INSURANCE.

SECTION 4. G.S. 58-55-20(4) reads as rewritten:

"(4) "Long-term care insurance" means any policy or certificate advertised,
marketed, offered, or designed to provide coverage for not less than 12
consecutive months for each covered person on an expense incurred,
indemnity, prepaid, or other basis, for one or more necessary or
medically necessary diagnostic, preventive, therapeutic, rehabilitative,
maintenance, or personal care services, provided in a setting other than
an acute care unit of a hospital. "Long-term care insurance" includes

group Includes:

a. Group and individual annuities and life insurance policies or
riders that supplement or_ directly provide long-term care
insurance.

b. A policy or rider that provides for payment of benefits based

upon cognitive impairment or the loss of functional capacity.

Qualified long-term care insurance contracts.

d. Group and individual policies whether issued by insurers,
fraternal benefit societies, nonprofit health, hospital, and
medical service corporations prepaid health plans, health

|
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maintenance organizations, or any similar organization.
"Long-term care insurance” does not include any policy that is
offered primarily to provide basic Medicare supplement
coverage, basic  hospital expense  coverage, basic
medical-surgical expense coverage, hospital confinement
indemnity coverage, major medical expense coverage, disability
income protection coverage, accident only coverage, specified
disease or specified accident coverage, or limited benefit health
_ coverage.
With regard to life insurance, "long-term care insurance" does not
include life insurance policies that accelerate the death benefit
specifically for one or more of the qualifying events of terminal
illness,  medical  conditions  requiring  extraordinary  medical
intervention or permanent institutional confinement, and that provide
the option of a lump-sum payment for those benefits and where neither
the benefits nor the eligibility for the benefits is conditioned upon the
receipt of long-term care."

PART V. SMALL EMPLOYER GROUP HEALTH INSURANCE.
SECTION 5.1. G.S. 58-50-126(d) reads as rewritten:

"(d) Election. — The small employer carrier elections of the policies to be offered
under this section shall apply uniformly to all small employers in this State for that
small employer carrier. The election shall be effective for a period of not less than two
years. An election under this section shall be made in accordance with G.S. 58-50-127."

SECTION 5.2. Article 50 of Chapter 58 of the General Statutes is amended
by adding a new section to read:
"8 58-50-127. Small emplover carrier plan elections.

A small employer carrier shall submit, in a format prescribed by the Commissioner,
an election pursuant to G.S. 58-50-125(d) pertaining to the offering of at least one basic
and standard health care plan or the alternative health care plans as provided in
G.S. 58-50-126. The election shall be effective for a period of not less than two years.
The election shall be submitted with policy forms when they are submitted for approval,
or if the policy forms have been previously approved, then no later than February | of
the vear in which the small employer carrier wishes the election to begin. If a small
employer carrier does not make a new election, or if the new election is not approved if
applicable, the existing election at the end of the two-year election period shall continue
10 apply for another two-year period.”

PART VI. CREDIT INSURANCE.
SECTION 6.1. G.S. 58-57-5 is amended by adding a new subdivision after
G.S. 58-57-5(5b) to read:
"(5b) "Critical period conversion ratio" means the ratio of the benefit value
of the critical period divided by the benefit value of the full term."
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SECTION 6.2. G.S. 58-57-35 is amended by adding a new subsection to
read:
"(d)  Premium rates for benefits provided during a critical period shall be adjusted
by a critical period conversion ratio that reduces the rates giving recognition to the
shorter benefit period provided.”

PART VI. MISCELLANEOUS PROVISIONS.

SECTION 7.1. G.S. 58-3-35 reads as rewritten:

"§ 58-3-35. Stipulations as to jurisdiction and limitation of actions.

(a)  No nsurer, self-insurer, service corporation, HMO, er—MEWA-MEWA
continuing_care provider, viatical settlement provider, or professional emplover
organization licensed under this Chapter shall make any condition or stipulation in its
nsuranee-contracts er-peketes concerning the court or jurisdiction in which any suit or
action on the contract may be brought.

(b)  No insurer, sel-insurer, service corporation, HMO, er—MEWA—-MEWA
continuing care provider, viatical settlement provider, or professional employer
organization licensed under this Chapter shall limit the time within which any suit or
action referred to in subsection (a) of this section may be commenced to less than the
period prescribed by law.

(¢)  All conditions and stipulations forbidden by this section are void."

SECTION 7.2. G.S. 58-3-167(a)(1) reads as rewritten:

"(1Y  "Health benefit plan" means an accident and health insurance policy or
certificate; a nonprofit hospital or medical service corporation
contract; a health maintenance organization subscriber contract; a plan
provided by a multiple employer welfare arrangement; or a plan
provided by another benefit arrangement, to the extent permitted by
the Employee Retirement Income Security Act of 1974, as amended,
or by any waiver of or other exception to that act provided under
federal law or regulation. "Health benefit plan" does not mean any
plan implemented or administered by the North Carolina or United
States Department of Health and Human Services, or any successor
agency, or its representatives. "Health benefit plan" does not mean any

}

Aeetdent:

Credit:
Disabtlity-income:
Medicare-supplement.

FEAFR e R TR
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plan consisting of one or more of any combination of benefits described in
G.S. 58-68-25(b)."
SECTION 7.3. G.S. 58-10-35(c) reads as rewritten:

"(c) After no fewer than 24 months after the mailing of the initial notice of
transter required under G.S. 58-10-30, if positive consent to, or rejection of, the transfer
and assumption has not been received or consent has not been deemed to have occurred
under subsection (b) of this section, the transferring insurer shall send to the
policyholder a second and final notice of transfer as specified in G.S. 58-10-30. If the
policyholder does not accept or reject the transfer during the one-month period
immediately after the date on which the transferring insurer mailed the second and final
notice of transfer, the policyholder's consent and novation of the contract will occur.
With respect to the home service business, or any other business not using premium
notices, the 24-month and one-month periods shall be measured from the date of
delivery of the notice of transfer under G.S. 58-10-30."

SECTION 7.4. G.S. 58-56-51(a) reads as rewritten:

"(a) No person shall act as, offer to act as, or hold himself or herself out as a TPA
in this State without a valid TPA license issued by the Commissioner. Licenses shall be
renewed annually. Failure to submit a complete renewal application shall result in the
expiration of the license of the TPA as a matter of law; provided, however, the

Commissioner may grant the TPA an extension of time for good cause."”
SECTION 7.5. G.S. 58-56-51(f) reads as rewritten:

"(f) A person is not required to be licensed as a TPA in this State if the person
provides services exclusively to one or more bona fide employee benefit plans each of
which is established by an employer, an employee organization, or both, and for which
the insurance laws of this State are preempted pursuant to the Employee Retirement
Income Security Act of 1974. Persons who are not required to be licensed shall register
with the Commissioner annually, verifying their status as described in this subsection.
Failure to submit an annual verification shall result in the expiration of the registration
of the TPA as a matter of faw; provided, however, the Commissioner may grant the
TPA an extension of time for good cause."

SECTION 7.6. G.S. 58-58-135(1)c. is repealed.

SECTION 7.7. G.S. 58-58-205(12) reads as rewritten:

"(12) "Viatical settlement provider" or "provider" means a person, other than
a viator, that enters into or effectuates a viatical settlement eontraet:
contract on residents of this State or residents of another state from

offices within this State. Viatical-settlement—provider— "Viatical

settlement provider" or "provider" does not include:
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a. A bank, savings bank, savings and loan association, credit
union, or other licensed lending institution that takes an
assignment of a life insurance policy as collateral for a loan;

h. The 1ssuer of a life insurance policy providing accelerated
benefits under rules adopted by the Commissioner and under
the contract;

C. An authorized or eligible insurer that provides stop-loss
coverage to a viatical settlement provider, purchaser, financing
entity, special purpose entity, or related provider trust;

d. A natural person who enters into or effectuates no more than

one agreement in a calendar year for the transfer of life

insurance policies for any value less than the expected death
benefit;

A financing entity;

A special purpose entity;

A related provider trust;

A viatical settlement purchaser; or

An accredited vestor or qualified institutional buyer as

defined respectively in Regulation D, Rule 501 or Rule 144A of

the Federal Securities Act of 1933, as amended, and who
purchases a viaticated policy from a wviatical settlement
provider."

s

PART VIII. TEACHERS' AND STATE EMPLOYEES' MAJOR MEDICAL
PLAN TECHNICAL CORRECTIONS.
SECTION 8.1. G.S. 58-2-161(a)(1)m. reads as rewritten:
"m. The Teachers' and State Employees' Comprehensive Major
Medical Plan and any optional plans or programs operating
under Part 2 of Article 3 of Chapter 135 of the General
Statutes.”
SECTION 8.2. G.S. 58-3-171(c) reads as rewritten:

"(c) For purposes of this section, "health benefit plans" means accident and health
insurance policies or certificates; nonprofit hospital or medical service corporation
contracts; health maintenance organization (HMO) subscriber contracts and other plans
provided by managed-care organizations; plans provided by a MEWA or plans provided
by other benefit arrangements, to the extent permitted by ERISA; the Teachers' and
State Employees' Comprehensive Major Medical Plan:- Plan and any optional plans or
programs operating under Part 2 of Article 3 of Chapter 135 of the General Statutes; and
medical payment coverages under homeowners and automobile insurance policies.”

SECTION 8.3. G.S. 58-3-172(b) reads as rewritten:

"(b) For purposes of this section, "health benefit plans" means accident and health
insurance policies or certificates; nonprofit hospital or medical service corporation
contracts; health, hospital, or medical service corporation plan contracts; health
maintenance organization (HMO) subscriber contracts and other plans provided by

H731-CSRG-50 [v.3] House Bill 731* Page 19
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managed-care organizations; plans provided by a MEWA or plans provided by other
benefit arrangements, to the extent permitted by ERISA; and the Teachers' and State
Employees' Comprehensive Major Medical Plan- Plan and any optional plans or
programs operating under Part 2 of Article 3 of Chapter 135 of the General Statutes."

SECTION 8.4. (.S. 58-3-175(a) reads as rewritten:

"(a) As used in this section, "health benefit plan" has the same meaning as in
(G.S. 58-50-110(11) and includes the Teachers' and State Employees' Comprehensive
Major Medical Plan-Plan and any optional plans or programs operating under Part 2 of
Article 3 of Chapter 135 of the General Statutes."

SECTION 8.5. G.S. 58-50-75(b) reads as rewritien:

"(b) This Part applies to all insurers that offer a health benefit plan and that
provide or perform utilization review pursuant to G.S. 58-50-61, the Teachers' and State
Employees' Comprehensive Major Medical Plan, any optional plans or programs
operating_under Part 2 of Article 3 of Chapter 135 of the General Statutes, and the
Health Insurance Program for Children. With respect to second-level grievance review
decisions, this Part applies only to second-level grievance review decisions involving
noncertification decisions."

SECTION 8.6. G.S. 58-51-115(a) reads as rewritten:

"(a) Asused in this section and in G.S. 58-51-120 and G.S. 58-51-125:

(1) "Health benefit plan" means any accident and health insurance policy
or certificate; a nonprofit hospital or medical service corporation
contract; a health maintenance organization subscriber contract; a plan
provided by a multiple employer welfare arrangement; the Teachers'
and State Employees' Comprehensive Major Medical Plan and any
optional plans or programs operating under Part 2 of Article 3 of
Chapter 135 of the General Statutes; or a plan provided by another
benefit arrangement. "Health benefit plan" does not mean a Medicare
supplement policy as defined in G.S. 58-54-1(5).

(2)  "Health insurer" means any health insurance company subject to
Articles 1 through 63 of this Chapter, including a multiple employee
welfare arrangement, and any corporation subject to Articles 65 and 67
of this Chapter; a group health plan, as defined in section 607(1) of the
Employee Retirement Income Security Act of 1974; and the Teachers'
and State Employees' Comprehensive Major Medical Plan and any
optional plans or programs operating ‘under Part 2 of Article 3 of
Chapter 135 of the General Statutes."

PART IX. EFFECT OF HEADINGS.
SECTION 9. The headings to the parts of this act are a convenience to the

reader and are for reference only. The headings do not expand, limit, or define the text
of this act.

PART X. EFFECTIVE DATES.

Page 20 House Bill 731* H731-CSRG-50 [v.3]
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SECTION 10. Part 1 of this act becomes effective January 1, 2008, and
applies to violations occurring on or after that date. Sections 7.4 and 7.5 apply to
renewal applications submitted on or after October 1, 2007. Section 10 and Parts 11, 111,
V., and VI are effective when the bill becomes law. The remainder of the act becomes
effective October 1, 2007, and applies to policies issued or renewed on or after that date.

oY Y —
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HOUSE BILL 731:
Revise Life and Health Insurance Laws.-AB

Committee: Senate Commerce, Small Business and Date: July 9, 2007
Entrepreneurship
Introduced by: Reps. Goforth, Holliman Summary by: Tim Hovis
Version: PCS to Second Edition Committee Counsel,
H731-CSRG-50 Kory Goldsmith
Staff Attorney

SUMMARY: House Bill 731 amends a variety of statutes related to life and health insurance.

[As introduced, this bill was identical to S736, as introduced by Sen. Dalton, which is currently in
Senate Commerce, Small Business and Entrepreneurship.]

BILL ANALYSIS:

Section 1.1 creates a new Part 4 in Article 60 of Chapter 58 regarding the Suitability of Annuity
Transactions. The language is based in part upon the NAIC model act. It creates a duty upon insurers
and insurance producers to have reasonable grounds for believing that any recommended annuity
product is suitable for the consumer. It specifically does not create an individual cause of action by the
consumer. It requires insurance producers and insurers to put in place procedures to supervise

.recommendations made regarding the purchase of annuity contracts and to keep relevant records for at
least five years. It also allows the Commissioner to order appropriate corrective actions if a consumer is
harmed by a violation of the Part and provides that an insurer violating this Part is subject to license
revocation or suspension, and the payment of monetary penalties or restitution. A violation of this Part is
also an unfair and deceptive act or practice in violation of G.S. 58-63-10 and is subject to a cease and
desist order and penalty of not less than $1,000 nor more than $5,000 for each violation.

Section 1.2 requires that an annuity contract may only be issued upon application by the applicant.

Section 1.3 prohibits a surrender fee if a death benefit for an annuity is delivered during the surrender
period.

Section 2.1 amends the provisions that require certain disclosures in individual health insurance
policies. This specific provision relates to when a preexisting condition must be covered under a new

policy. '
Section 2.2 essentially creates a provision for individual health insurance policies regarding creditable

coverage that is parallel to the provisions that apply to group health insurance policies under HIPAA. It
also includes short-term limited duration health insurance coverage for purposes of creditable coverage.

Sections 2.3 — 2.5 enact the remaining HIPAA regulations. Insurance carriers and employer groups
already have to comply with these requirements. These additions apply to "special enrollees" who are
persons who may be added to a group plan because of a change in status, such as a birth, marriage or
adoption. Special enrollees may not be treated differently than other enrollees. An insurer must give
notice when it is going to exclude someone due to a preexisting condition.

Section 2.6 provides that if a group life insurance policy allows a person to continue to receive coverage
after leaving the group, then the insurer may not impose different underwriting or health requirements.

Legislative Services Office North Carolina General Assembly Research Division, 733-2578
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Section 3.1 and 3.2 define the timelines as business days for insureds who have exhausted all appeals
through an insurance policy and have requested an independent review of a denial of health insurance

coverage.
Section 3.3 changes the Department's reporting requirement regarding External Reviews. The

Department would be required to submit a report annually, instead of semiannually, to the Joint
Legislative Health Care Oversight Committee. '

Section 4.1 includes in the definition of "long-term care insurance” annuity and insurance policies that
supplement or directly provide long-term care, and policies or riders that provide payment of benefits
based upon cognitive impairment or loss of functional capacity. It does not include policies that
accelerate death benefits for certain qualifying events or conditions.

Sections 5.1 and 5.2 specify how a small employer carrier must report its plan elections to the
Department.

Section 6.1 and 6.2 provide a definition regarding how actuaries will calculate the premiums on credit
life insurance.

Section 7.1 adds continuing care providers, viatical settlement providers, and professional employer

organizations to the list of regulated entities that are prohibited form including in any contract a
stipulation concerning the court or jurisdiction in which any suit or action on a contract may be brought.

Section 7.2 attempts to clarify the definition of health benefit plans that are subject to HIPAA.

Section 7.3 provides that a policyholder will be deemed to have accepted a transfer of the policy to
another insurer (that is purchasing the original insurer) unless the policyholder has affirmatively
responded to the initial, required notification of the transfer.

Sections 7.4 and 7.5 provide that a Third Part Administrator's (TPA) failure to annually renew its
license or registration will result in the expiration of that license or registration.

Section 7.6 removes the requirement that in order to be considered a "group" life insurance; the policy
must cover at least 10 employees on the date of issuance. No other minimum number of employees is

requited.

Section 7.7 includes in the definition of "Viatical settlement provider" a person that resides in North
Carolina, but 1ssues contracts for individuals outside this state.

Sections 8.1 to 8.6 make technical changes to reference in Chapter 58 regarding the Teachers' and State
Employees' Comprehensive Major Medical Plan to also include any optional plans or programs offered
under Part 2 of Article 3 of Chapter 135.

EFFECTIVE DATE: Part I regarding the Suitability of Annuity Contracts becomes effective January
1, 2008. Part IV regarding the type of insurance contracts that constitute long-term care contracts
becomes effective October 1, 2007. The remainder of the act is effective when it becomes law.

H0731e2-SMRG-CSRG-30

Legislative Services Office North Carolina General Assembly Research Division, 733-2578




00 ~1 N U B W R =

[0 2 NG T NG T NG T N T NG T N N N J G o U U U G U Y
N NN PR LN OV~ W — OO

GENERAL ASSEMBLY1 OF NORTH CAROLINA
SESSION 2007

HOUSE BILL 731* .
Committee Substitute Favorable 5/2/07
PROPOSED SENATE COMMITTEE SUBSTITUTE H731-PCS80464-RG-50

Short Title: Revise Life and Health Insurance Laws.-AB (Public)

Sponsors:

Referred to:

March 15, 2007

A BILL TO BE ENTITLED

AN ACT TO PROTECT CONSUMERS PURCHASING ANNUITY PRODUCTS
ADDRESS PORTABILITY IN ACCIDENT AND HEALTH AND LIFE
INSURANCE; MAKE MINOR CHANGES IN THE LAWS ON MANAGED
CARE EXTERNAL REVIEWS; CLARIFY DEFINITIONS IN LONG-TERM
CARE INSURANCE; ADDRESS SMALL EMPLOYER CARRIER PLAN
ELECTIONS; DEFINE "CRITICAL PERIOD CONVERSION RATIO" FOR
CREDIT INSURANCE; MAKE MISCELLANEOUS AMENDMENTS TO
OTHER PROVISIONS RELATED TO LIFE AND HEALTH INSURANCE; AND
MAKE TECHNICAL CORRECTIONS IN INSURANCE CODE REFERENCES
TO THE TEACHERS' AND STATE EMPLOYEES' MAJOR MEDICAL PLAN.

The General Assembly of North Carolina enacts:

PART 1. SUITABILITY IN ANNUITY TRANSACTIONS.
SECTION 1.1. Article 60 of Chapter 58 of the General Statutes is amended
by adding a new Part to read:
"Part 4. Suitability in Annuity Transactions.
"§ 58-60-150. Title and reference.
This Part may be cited as the "Suitability in Annuity Transactions Act".
"§ 58-60-155. Purpose; scope.

(a) The purpose of this Part is to set forth standards and procedures for
recommendations to consumers that result in a transaction involving annuity products so
that the insurance needs and financial objectives of consumers at the time of the
transaction are appropriately addressed. :

(b)  This Part shall apply to any recommendation to purchase or exchange an
annuity made to a consumer by an insurance producer, or an insurer where no producer
is involved, that results in the purchase or exchange recommended.
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"8 58-60-160. Exemptions.
Unless otherwise specifically included, this Part does not apply to recommendations
involving any of the following:

(1)  Direct response solicitations where there is no recommendation based
on information collected from the consumer pursuant to this Part.
(2)  Contracts used to fund any of the following:

a. An employee pension or welfare benefit plan that is covered by

the Employee Retirement and Income Security Act (ERISA).

b. A plan described by section 401(a), 401(k), 403(b), 408(k). or
408(p) of the Internal Revenue Code if established or
maintained by an employer.

A government or church plan defined in section 414 of the
Internal Revenue Code, a government or church welfare benefit
plan, or a deferred compensation plan of a state or local
government or tax-exempt organization under section 457 of
the Internal Revenue Code.
A nonqualified deferred compensation arrangement established
or maintained by an employer or plan sponsor.
Settlements of or assumptions of liabilities associated with
personal injury litigation or any dispute or claim resolution
process.

f. Formal prepaid funeral contracts.
"§ 58-60-165. Definitions.

As used in this Part: '

(1) "Annuity" means a fixed annuity or variable annuity that is
individually solicited, whether the product is classified as an individual
Or group annuity.

(2)  "Insurance producer” has the same meaning as in G.S. 58-33-10(7).

(3) "Recommendation" means advice provided by an insurance producer,
or an insurer where no producer is involved, to an individual consumer
that results in a purchase or exchange of an annuity in accordance with
that advice. '

"8 58-60-170. Duties of insurers and insurance producers.

(2) In recommending to a consumer the purchase of an annuity or the exchange
of an annuity that results in another insurance transaction or series of insurance
transactions, the insurance producer, or the insurer where no producer is involved, shall
have reasonable grounds for believing that the recommendation is suitable for the
consumer on the basis of the facts disclosed by the consumer as to the consumer's
investments and other insurance products and as to the consumer's financial situation
and needs.

(b)  Before recommending the purchase or exchange of an annuity resulting from
a_recommendation, the insurance producer, or the insurer where no producer is
involved, shall make reasonable efforts to obtain information about the particular
consumer's circumstances, including, but not limited to, all of the following:

|©
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(1)  The consumer's financial status.

(2)  The consumer's tax status.

(3)  The consumer's investment objectives.

(4) Any other information used or considered to be reasonable by the
insurance producer, or the insurer where no producer is involved, in
making recommendations to the consumer.

(c) Except as provided under subdivision (1) of this subsection, neither an
insurance producer, nor an insurer where no producer is involved, shall have any
obligation to a consumer under subsection (a) of this section related to any
recommendation if a consumer does any of the following:

(1) Refuses to provide relevant information requested by the insurer or
insurance  producer. An  insurer or insurance _producer's
recommendation subject to this subdivision shall be reasonable under
all the circumstances actually known to the insurer or insurance
producer at the time of the recommendation. '

(2) Decides to enter into an insurance transaction that is not based on a
recommendation of the insurer or insurance producer.

(3) Fails to provide complete or accurate information requested by the
insurer or insurance producer.

(d)  An insurer either shall assure that a system to supervise recommendations
that is reasonably designed to achieve compliance with this Part is established and
maintained by complying with subsections (e), (f). and (g) of this section, or shall
establish and maintain such a system, including;: :

(1) Maintaining written procedures.

(2) Conducting periodic reviews of its records that are reasonably
designed to assist in detecting and preventing violations of this Part.

(¢) A general agent and independent agency either shall adopt a system
established by an insurer to supervise recommendations of its insurance producers that
is reasonably designed to achieve compliance with this Part, or shall establish and
maintain such a system, including:

(1)  Maintaining written procedures.

(2)  Conducting periodic reviews of records that are reasonably designed to
assist in detecting and preventing violations of this Part.

(f)  An _insurer may contract with a third party, including a general agent or
independent agency, to establish and maintain a system of supervision as required by
subsection (d) of this section with respect to insurance producers under contract with, or
employed by, the third party. An insurer shall make reasonable inquiry to assure that the
third-party contracting under this subsection is performing the functions required under
subsection (d) of this section and shall take any action that is reasonable under the
circumstances to enforce the contractual obligation to perform the functions. An insurer
may comply with its obligation to make reasonable inquiry by doing all of the
following: _ ‘ - '
(1)  The insurer annually obtains a certification from a third-party senior

manager who has responsibility for the delegated functions that the

H731-PCS80464-RG-50 House Bill 731* Page 3
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1 manager has a reasonable basis to represent, and does represent, that
2 the third party is performing the required functions. No person may
3 provide a certification under this subdivision unless (i) the person is a
4 senior manager with responsibility for the delegated functions; and (ii)
5 the person has a reasonable basis for making the certification.
6 (2) The insurer, based on reasonable selection criteria, periodically selects
7 third parties contracting under this subsection for a review_to
8 determine whether the third parties are performing the required
9 functions. The insurer shall perform those procedures to conduct the
10 review that are reasonable under the circumstances.
11 An insurer that contracts with a third party, and that complies with the requirements
12 to supervise the third party pursuant to this subsection, shall have fulfilled its
13 responsibilities under subsection (d) of this section.
14 A general agent or independent agency contracting with an insurer shall promptly,
15 when requested by the insurer pursuant to this subsection, give a certification as
16  described in this subsection or give a clear statement that it is unable to meet the
17  certification criteria.
18 (g) An insurer, general agent, or independent agency is not required by
19 subsections (d) or (e) of this section to:
20 (1) Review. or provide for review of, all insurance producer solicited
21 transactions; or :
22 (2) Include in jts system of supervision an insurance producer's ’
23 recommendations to consumers of products other than the annuities
24 offered by the insurer, general agent. or independent agency.
25 (h) Compliance with the National Association of Securities Dealers Conduct
26  Rules pertaining to suitability shall satisfy the requirements under this section for the
27 recommendation of variable annuities. However, nothing in this subsection limits the
28  Commissioner's ability to enforce the provisions of this Part.
29  "§58-60-175. Mitigation of responsibility.
30 (a)  The Commissioner may order:
31 (1) An insurer to take reasonably appropriate corrective action for any
32 consumer _harmed by the insurer's, or by its insurance producer's,
33 violation of this Part.
34 (2) An insurance producer to take reasonably appropriate corrective action
35 for any consumer harmed by the insurance producer's violation of this
36 Part. |
37 (3) A _general agency or independent agency that employs or contracts
38 with an insurance producer to sell. or solicit the sale, of annuities to
39 consumers. to take reasonably appropriate corrective action for any
40 consumer harmed by the insurance producer's violation of this Part.
41 (b)  Any applicable penalty under G.S. 58-2-70 for a violation of subsection (a) or

42  (b) of G.S.58-60-170 mav be reduced or eliminated if corrective action for the ‘
43  consumer was taken promptly after a violation was discovered.

Page 4 House Bill 731* H731-PCS80464-RG-50



0 ~1 N N BN —

PO DD e et e ek e e e bt et
—_— O OV oo ~1O0N N B W — OO

N BN
W N

B L L L LW LWL WL WL RN NDRNDNDRN
— O VOO NNV A WN—OWoO 1O Wn N

B~ B
W N

~
S~

General Assembly of North Carolina Session 2007

(¢) A violation of this Part is an unfair method of competition and unfair and
deceptive act or practice in the business of insurance in violation of G.S. 58-63-10.

"§ 58-60-180. Record keeping.
(a) Insurers, general agents, independent agencies, and insurance producers shall
maintain or be able to make available to the Commissioner records of the information

collected from the consumer and other information used in making the
recommendations that were the basis for insurance transactions for five vears after the

insurance transaction is completed by the insurer. An insurer is permitted, but shall not
be required, to maintain documentation on behalf of an insurance producer.

(b)  Records required to be maintained by this Part may be maintained in paper,
photographic, microprocess. magnetic, mechanical, or electronic media or by any
process that accurately reproduces the actual document."

SECTION 1.2. Article 58 of Chapter 58 of the General Statutes is amended
by adding two new sections to read:
"§ 58-58-146. Application for annuities required.

Each individual annuity contract shall be issued only upon application of the
applicant. Any application or enrollment form is subject to G.S. 58-3-150, and if taken
by an agent, shall include the certificate of the agent that the agent has truly and
accurately recorded on the application or enrollment form the information provided by

" the applicant. Every annuity contract subject to this section shall contain as part of the

contract the original or reproduction of the application required by this section.
"§ 58-58-147. Surrender fees on death benefits.

No authorized insurer shall deliver or issue for delivery in this State any deferred
annuity contract that contains a provision that reduces the death benefit of the contract
by a surrender fee when death occurs during the surrender period."

PART II. PORTABILITY IN ACCIDENT AND HEALTH AND LIFE
INSURANCE. '
SECTION 2.1. G.S. 58-51-15(a)(2)b. reads as rewritten:
"(2) A provision in the substance of the following language:
TIME LIMIT ON CERTAIN DEFENSES:

b. This policy contains a provision limiting coverage for
preexisting conditions. Preexisting conditions are covered under
this policy  (insert number of months or days, not to
exceed one year) after the effective date of coverage.

- Preexisting conditions mean "those conditions for which
medical advice, diagnosis, care, or treatment was received or
recommended within the one-year period immediately
preceding the effective date of the person's coverage." Exeept

O e o ata . hane (e a¥a¥Ya

Credit for having satisfied some or all of the preexisting
condition waiting periods under previous health benefits
coverage shall be given in accordance with G-S—58-68-36-

H731-PCS80464-RG-50 House Bill 731* Page 5
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G.S.58-51-17. The excepted benefits described in
G.S. 58-68-25(b) are not subject to this requirement for giving
credit."

SECTION 2.2. Atticle 51 of Chapter 58 of the General Statutes is amended
by adding a new section to read:
"§ 58-51-17. Portability for accident and health insurance.

(a)  Rules Relating to Crediting Previous Coverage. —

Creditable coverage defined. — For the purposes of this section,
"creditable coverage" means, with respect to an individual, coverage of
the individual under any of the following:

Page 6

(1)

a.
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A self-funded employer group health plan under the Employee
Retirement Income Security Act of 1974.

Group or individual health insurance coverage.

Part A or part B of title XVIII of the Social Security Act.

Title XIX of the Social Security Act, other than coverage
consisting solely of benefits under section 1928.

Chapter 55 of title 10. United States Code.

A medical care program of the Indian Health Service or of a
tribal organization.

A State health benefits risk pool.

A health plan offered under chapter 89 of title 5. United States
Code.

A public health plan (as defined in federal regulations).

A health benefit plan under section 5(e) of the Peace Corps Act
(22 U.S.C. § 2504(¢)).

Title XXI of the Social Security Act (State Children's Health
Insurance Program).

"Creditable coverage" does not include coverage consisting solely of

coverage of excepted benefits as described in G.S. 58-68-25(b).

However, short-term limited-duration health insurance coverage shall

be considered creditable coverage for purposes of this section.

Not counting periods before significant breaks in coverage. —

a.

s

In general. — A period of creditable coverage shall not be
counted, with respect to enrollment of an individual under an
individual health insurance plan, if, after the period and before
the enrollment date, there was a 63-day period during all of
which the individual was not covered under any creditable
coverage.

Waiting period not treated as a break in coverage. — For the
purposes of sub-subdivision a. of this subdivision and
subdivision (b)(3) of this section, any period that an individual
is in a waiting period, as defined in G.S. 58-68-30(b)(4)c., for
any coverage under an individual health insurance plan shall not

House Bill 731* H731-PCS80464-RG-50
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be taken into account in determining the continuous period
under sub-subdivision a. of this subdivision. _
For an individual who elects COBRA continuation coverage
during the second election period provided under the Trade Act
of 2002, the days between the date the individual lost group
health plan coverage and the first day of the second COBRA
election period shall not be considered when determining
whether a significant break in coverage has occurred.
Method of crediting coverage. — An individual health insurer shall
count a period of creditable coverage without regard to the specific
benefits covered during the period.
Establishment of period. — Periods of creditable coverage for an
individual shall be established through presentation of certifications
described in subsection (c) of this section or in another manner that is
specified in regulations. '
Determination of creditable coverage. —
a. Determination within reasonable time. — If an individual health
insurer receives _creditable coverage information under
subsection (c) of this section, the insurer shall, within a
reasonable time following receipt of the information, make a
determination regarding the amount of the individual's
creditable coverage and the length of any exclusion that
remains. Whether this determination is made within a
reasonable time depends on the relevant facts and
circumstances. Relevant facts and circumstances include
whether a plan's application of a preexisting condition exclusion
would prevent an individual from having access to urgent
medical care.
No time limit on presenting evidence of creditable coverage. —
An individual health insurer shall not impose any limit on the
amount of time that an individual has to present a certificate or
other evidence of creditable coverage.

e

|

(b)  Exceptions. —

(1

Exclusion not applicable to certain newborns. — Subject to subdivision
(3) of this subsection, an individual health insurer shall not impose any
preexisting condition exclusion in the case of an individual who, as of
the last day of the 30-day period beginning with the individual's date
of birth. is covered under creditable coverage.

Exclusion not applicable to certain adopted children. — Subject to
subdivision (3) of this subsection. a group health insurer shall not
impose any preexisting condition exclusion in the case of a child who
is adopted or placed for adoption before attaining 18 years of age and

~ who, as of the last day of the 30-day period beginning on the date of

the adoption or placement for adoption., is covered under creditable

H731-PCS80464-RG-50 House Bill 731* - : Page 7
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"(C)

Page 8

coverage. The previous sentence does not apply to coverage before the
date of the adoption or placement for adoption.

Loss if break in coverage. — Subdivisions (1) and (2) of this subsection
shall no longer apply to an individual after the end of the first 63-day
period during all of which the individual was not covered under any
creditable coverage.

Certifications and Disclosure of Coverage. —

@8]

In general. — An individual health insurer shall provide the certification
described in this subdivision (i) at the time an individual ceases to be
covered under the plan, and (ii) on the request on behalf of an
individual made not later than 24 months after the date of cessation of
the coverage described in clause (1) of this subdivision, whichever is
later.

Certification. — The certification described in this subdivision is a
written certification of (i) the period of creditable coverage of the
individual under the plan and (ii) any waiting period and affiliation
period, if applicable, imposed with respect to the individual for any
coverage under the plan."

SECTION 2.3. G.S. 58-68-30(c) reads as rewritten:
Rules Relating to Crediting Previous Coverage. —

(1)

Creditable coverage defined. — For the purposes of this Article,

"creditable coverage" means, with respect to an individual, coverage of

the individual under any of the following:

a. A self-funded employer group health plan under the Employee
Retirement Income Security Act of 1974.

b. Group or individual health insurance coverage.

C. Part A or part B of title XVIII of the Social Security Act.

d. Title XIX of the Social Security Act, other than coverage
consisting solely of benefits under section 1928.

e. Chapter 55 of title 10, United States Code.

f. A medical care program of the Indian Health Service or of a
tribal organization.

g. A State health benefits risk pool.

-h. A health plan offered under chapter 89 of title 5, United States

Code.
i A public health plan (as defined in federal regulations).
J. A health benefit plan under section 5(e) of the Peace Corps Act
(22 U.S.C. § 2504(e)).
k. Title XXI of the Social Security Act (State Children's Health
Insurance Program).
"Creditable coverage" does not include coverage consisting solely of
coverage of excepted benefits. However, short-term limited-duration
health insurance coverage shall be considered creditable coverage for
purposes of this section and G.S. 58-51-15(a)(2)b.

House Bill 731* H731-PCS80464-RG-50
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(2)  Not counting periods before significant breaks in coverage. —

- a.

In general. — A period of creditable coverage shall not be
counted, with respect to enrollment of -an individual under a
group health insurance plan, if, after the period and before the
enrollment date, there was a 63-day period during all of which
the individual was not covered under any creditable coverage.
Waiting period not treated as a break in coverage. — For the
purposes of sub-subdivision a. of this subdivision and
subdivision (d)(4) of this subsection, any period that an
individual is in a waiting period for any coverage under a group
health insurance plan or is in an affiliation period shall not be
taken into account in determining the continuous period under
sub-subdivision a. of this subdivision.

Time spent on short term limited duration health insurance not
treated as a break in coverage. — For the purposes of
sub-subdivision a. of this subdivision, any period that an
individual is enrolled on a short term limited duration health
insurance policy shall not be taken into account in determining
the continuous period under sub-subdivision. a. of this
subdivision so long as the period of time spent on the short term
limited duration health insurance policy or policies does not
exceed 12 months.

For an individual who elects COBRA continuation coverage
during the second election period provided under the Trade Act
of 2002, the days between the date the individual lost group
health plan coverage and the first day of the second COBRA
election period shall not be considered when determining
whether a significant break in coverage has occurred.

(3)  Method of crediting coverage. —

a.

H731-PCS80464-RG-50

Standard method. — Except as otherwise provided under
sub-subdivision b. of this subdivision for the purposes of
applying subdivision (a)(3) of this subsection, a group health
insurer shall count a period of creditable coverage without
regard to the specific benefits covered during the period.
Election of alternative method. — A group health insurer may
elect to apply subdivision (a)(3) of this subsection based on
coverage of benefits within each of several classes or categories
of benefits specified in federal regulations rather than as
provided under sub-subdivision a. of this subdivision. This
election shall be made on a uniform basis for all participants
and beneficiaries. Under this election a group health insurer
shall count a period of creditable coverage with respect to any
class or category of benefits if any level of benefits is covered
within the class or category.

House Bill 731* Page 9



0 ~J N W B LN

SRR R PR VW LWL LWL LW WL LW WDRNNNNMNDNDNDNDDN NN — e e et e b et e e
LW, OV NTAANUVMPE WD~ OYWUWORETOAWUMPE WNFER,OWYWOO WL bW —O W0

General Assembly of North Carolina | Session 2007

Page 10

(4)

C. Health insurer notice. — In the case of an election under
sub-subdivision b. of this subdivision with respect to health
insurance coverage in the small or large group market, the
health insurer: (i) shall prominently state in any disclosure
statements concerning the coverage, and to each employer at
the time of the offer or sale of the coverage, that the health
insurer has made the election, and (ii) shall include in the
statements a description of the effect of the election.

Establishment of period. — Periods of creditable coverage for an

individual shall be established through presentation of certifications

described in subsection (e) of this section or in another manner that is
specified in federal regulations.

Determination of creditable coverage. —

a. Determination within reasonable time. — If a group health
insurer receives creditable coverage information under

subsection (e) of this section, the group health insurer shall,
within a reasonable time following receipt of the information,
make a determination regarding the amount of the individual's
creditable coverage and the length of any exclusion that
remains. Whether this determination is made within a
reasonable time depends on the relevant facts and
circumstances. Relevant facts and circumstances include
whether a plan's application of a preexisting condition exclusion
would prevent an individual from having access to urgent
medical care.

No time limit on presenting evidence of creditable coverage. —

A group health insurer shall not impose any limit on the amount

of time that an individual has to present a certificate or other

evidence of creditable coverage."

1=

SECTION 2.4. G.S. 58-68-30(f) reads as rewritten:
"(f)  Special Enrollment Periods. —

(D

Individuals losing other coverage. — A group health insurer shall
permit an employee who is eligible, but not enrolled, for coverage
under the terms of the plan (or a dependent of the employee if the
dependent is eligible, but not enrolled, for coverage under the terms) to
enroll for coverage under the terms of the plan if each of the following
conditions is met:

a. The employee or dependent was covered under an ERISA
group health plan or had health insurance coverage at the time
coverage was previously offered to the employee or dependent.

b. The employee stated in writing at the time that coverage under
the group health plan or health insurance coverage was the
reason for declining enrollment, but only if the health insurer
required the statement at the time and provided the employee

House Bill 731* H731-PCS80464-RG-50
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with notice of the requirement and the consequences of the
requirement at the time.

C. With respect to the employee's or dependent's coverage
described in sub-subdivision a. of this subsection: (i) the
coverage was under a COBRA continuation provision and the
coverage under the provision was exhausted; (ii) the coverage
was not under that provision and either the coverage was

~ terminated because of loss of eligibility for the coverage,
including legal separation, divorce, cessation of dependent
status (such as attaining the maximum age to be eligible as a
dependent child under the plan), death of an employee,
termination of employment, reduction in the number of hours of
employment, and any loss of eligibility for coverage after a
period that is measured by reference to any of the foregoing;
(iii) employer contributions toward the coverage were
terminated; (iv) in the case of coverage offered through an
arrangement that does not provide benefits to individuals who
no longer reside, live, or work in a service area, there has been
loss of coverage because an individual no longer resides, lives,
or works in the service area (whether or not within the choice of
the individual), and no other benefit package is available to the
individual; (v) an individual incurs a claim that would meet or
exceed a lifetime limit on all benefits; or (vi) a plan no longer
offers any benefits to the class of similarly situated individuals
that includes the individual; or (vii) the health insurer
terminated coverage under G.S. 58-68-45(c)(2).

d: Under the terms of the plan, the employee requests the
enrollment not later than 30 days after the date of the applicable
event described in sub-subdivision c. of this subdivision.

(2)  For dependent beneficiaries. —

a. In general. — If: (i) a group health insurance plan makes
coverage available with respect to a dependent of an individual,
(ii) the individual is a participant under the plan (or has met any
waiting period applicable to becoming a participant under the
plan and is eligible to be enrolled under the plan but for a
failure to enroll during a previous enrollment period), and (iii) a
person becomes the dependent of the individual through
marriage, birth, or adoption or placement for adoption.

The plan shall provide for a dependent special enrollment period

described in sub-subdivision b. of this subdivision during which the

person (or, if not otherwise enrolled, the individual) may be enrolled
under the plan as a dependent of the individual, and in the case of the
birth or adoption of a child, the spouse of the individual may be

H731-PCS80464-RG-50 House Bill 731* Page 11
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enrolled as a dependent of the individual if the spouse is otherwise

eligible for coverage. :

b. Dependent special enrollment period. — A dependent special
enrollment period under this sub-subdivision shall be a period
of not less than 30 days and shall begin on the later of: (i) the
date dependent coverage is made available, or (ii) the date of
the marriage, birth, or adoption or placement for adoption
described in sub-subdivision a.(iii) of this subdivision.

C. No waiting period. — If an.individual seeks to enroll a
dependent during the first 30 days of the dependent's special
enrollment period, the coverage of the dependent shall become
effective: (i) in the case of marriage, not later than the first day
of the first month beginning after the date the completed request
for enrollment is received; (ii) in the case of a dependent's birth,
as of the date of the birth; or (iii) in the case of a dependent's
adoption or placement for adoption, the date of the adoption or
placement for adoption.

(3) Treatment of special enrollees. —
a. If an individual requests enrollment while the individual is
entitled to special enrollment under this subsection, the
individual is a special enrollee, even if the request for
enrollment coincides with a late enrollment opportunity under
the plan. Therefore, the individual cannot be considered a late
enrollee. '
Special enrollees shall be offered all of the benefit packages
available to similarly situated individuals who enroll when first
eligible. For this purpose, any difference in benefits or
cost-sharing requirements for different individuals constitutes a
different benefit package. In addition. a special enrollee cannot
be required to pay more for coverage than a similarly situated
individual who enrolls in the same coverage when first eligible.
The length of any preexisting condition exclusion that may be
applied to a special enrollee cannot exceed the length of any
-~ “preexisting_condition exclusion that is applied to similarly
situated individuals who enroll when first eligible."
SECTION 2.5. G.S. 58-68-30 is amended by adding the following new
subsections to read:

"(h) General Notice of Preexisting Condition Exclusion. — A group health insurer
offering group health insurance coverage subject to a preexisting_condition exclusion
shall provide a written general notice of preexisting condition exclusion to participants
under the plan; and shall not impose a preexisting condition exclusion with respect to a
participant or a dependent of the participant until the notice is provided.

A group health insurer shall provide the general notice of preexisting condition
exclusion as part of any written application materials distributed by the insurer for

I
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enrollment. If the insurer does not distribute these materials, the notice shall be provided
by the earliest date following a request for enrollment that the insurer, acting in a
reasonable and prompt fashion, can provide the notice.

The general notice of preexisting condition exclusion shall notify participants of the
following: ‘

(1)  The existence and terms of any preexisting condition exclusion under
the plan. This description includes the length of the plan's look-back
period, which shall not exceed six months under subdivision (a)(1) of

‘this_section; the maximum preexisting condition exclusion period
under the plan, which shall not exceed 12 months (18 months for late
enrollees) under subdivision (a)(2) of this section: and how the plan
will reduce the maximum preexisting condition exclusion period by
creditable coverage. as described in subsection (c) of this section.

(2) A description of the rights of individuals to demonstrate creditable
coverage, and any applicable waiting periods, through a certificate of
creditable coverage, as required by subsection (e) of this section, or
through other means as described in federal regulations. This shall
include a description of the right of the individual to request a
certificate from a prior insurer, if necessary, and a statement that the
current insurer will assist in obtaining a certificate from any prior plan
or insurer, if necessary.

(3) A person to contact, including an address or telephone number for
obtaining additional information or assistance about the preexisting
condition exclusion.

Nothing in this subsection affects a group health insurer's responsibility under this
section to fully disclose in the master group policy, the certificate or evidence of
coverage, and the member handbook the plan's preexisting condition limitation, the
rules relating to creditable coverage, including how an individual may provide proof of
creditable coverage, and the methods of counting and créediting coverage.

(i)  Individual Notice of Period of Preexisting Condition Exclusion. — After an
individual has presented evidence of creditable coverage and the group health insurer
has made a determination of creditable coverage under subdivision (c)(5) of this section,

" the group health insurer shall provide the individual a written notice of the length of

preexisting condition exclusion that remains after offsetting for prior creditable
coverage. In the notice, the insurer is not required to identify any medical conditions
specific to the individual that could be subject to the exclusion. A group health insurer is
not required to provide this notice if the plan does not impose any preexisting condition
exclusion on the individual or if the plan's preexisting condition exclusion is completely
offset by the individual's prior creditable coverage.

The individual notice must be provided by the earliest date following a
determination that the group health insurer, acting in a reasonable and prompt fashion,
can provide the notice.

A group health insurer shall disclose:

H731-PCS80464-RG-50 House Bill 731* ' Page 13
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(1) Its determination of any preexisting condition exclusion period that
applies to the individual, including the last day on which the
preexisting condition exclusion applies.

(2)  The basis for that determination, including the source and substance of
any information on which the plan or insurer relied.

(3)  An explanation of the individual's right to submit additional evidence
of creditable coverage. .

(4) A description of any applicable appeal procedures established by the
group health insurer.

(1)  Determination Modification. — Nothing in this section prevents a plan or
insurer from modifying an initial determination of creditable coverage if it determines
that the individual did not have the claimed creditable coverage. provided that:

(1) A notice of the new determination, consistent with the requirements of
subsection (i) of this section, is provided to the individual; and

(2)  Until the notice of the new determination is provided, the group health
insurer, for purposes of approving access to medical services (such as
a presurgery authorization), acts in a manner consistent with the initial
determination.

(k) Notice Form and Content. — Any notices required under this section shall be
in the form and content and be delivered as prescribed by, in accordance with, or as
specified in federal regulations, unless otherwise provided in this Chapter."

SECTION 2.6. Article 58 of Chapter 58 of the General Statutes is amended

by adding a new section to read:
"8 58-58-141. Portability of group life insurance.

(a)  Definition. — For purposes of this section, "portability” means the prerogative
to_continue existing group life insurance coverage, or access alternate group life
insurance coverage, that may be provided by a group life insurance policy to an
individual insured after the individual's affiliation with the initial group terminates.

(b)  Applicability. — This section applies to all certificates issued under group
policies that are used in this State. This section also applies to a certificate issued under
a policy issued and delivered to a trust or to an association outside of this State and
covering persons residing in this State.

(c)  Prohibitions. — The use of health questions, underwriting, or eligibility
requirements that pertain to health status is prohibited when an individual insured elects
to access a portability option provided by a group life insurance policy."

PART III. EXTERNAL REVIEW.

SECTION 3.1. G.S. 58-50-82(b)(1) reads as rewritten:

"(b) Within three business days of receiving a request for an expedited external
review, the Commissioner shall complete all of the following:

(1) Notify the insurer that made the noncertification, noncertification
appeal decision, or second-level grievance review decision which is
the subject of the request that the request has been received and
provide a copy of the request or verbally convey all of the information

Page 14 House Bill 731* H731-PCS80464-RG-50
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included in the request. The Commissioner shall also request any

information from the insurer necessary to make the preliminary review

set forth in G.S. 58-50-80(b)(2) and require the insurer to deliver the

information not later than one business day after the request was made. -
SECTION 3.2. G.S. 58-50-82(c) reads as rewritten:

"(c) As soon as possible, but within the same business day of receiving notice
under subdivision (b)(2) of this section that the request has been assigned to a review
organization, the insurer or its designee utilization review organization shall provide or
transmit all documents and information considered in making the noncertification
appeal decision or the second-level grievance review decision to the assigned review
organization electronically or by telephone or facsimile or any other available
expeditious method. A copy of the same information shall be sent by the same means or
other expeditious means to the covered person or the covered person's representative
who made the request for expedited external review."

SECTION 3.3. G.S. 58-50-95 reads as rewritten:
"§ 58-50-95. Report by Commissioner.

The Commissioner shall report semiannualy— a ually to the Joint Leglslatlve
Health Care Oversight Committee regarding the nature and appropriateness of reviews
conducted under this Part. The report, which shall be provided to the public upon
request, should include the number of reviews, underlying issues in dispute, character of
the reviews, dollar amounts in question, whether the review was decided in favor of the
covered person or the health benefit plan, the cost of review, and any other information
relevant to the evaluation of the effectiveness of this Part."

PART IV. LONG-TERM CARE INSURANCE.

SECTION 4. G.S. 58-55-20(4) reads as rewritten:

"(4) "Long-term care insurance" means any policy or certificate advertised,
marketed, offered, or designed to provide coverage for not less than 12
consecutive months for each covered person on an expense incurred,
indemnity, prepaid, or other basis, for one or more necessary or
medically necessary diagnostic, preventive, therapeutic, rehabilitative,
maintenance, or personal care services, provided in a setting other than
an acute care unit of a hospital. "Long-term care insurance" ineludes

group Includes:

a. Group and individual annuities and life insurance policies or
riders that supplement or directly prov1de long-term care
insurance.

b. A policy or rider that provides for payment of benefits based

upon cognitive impairment or the loss of functional capacity.
Qualified long-term care insurance contracts.

Group and individual policies whether issued by insurers,
fraternal benefit societies, nonprofit health, hospital, and
medical service corporations prepaid health plans, health

e 1o
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maintenance organizations, or any similar organization.
"Long-term care insurance" does not include any policy that is
offered primarily to provide basic Medicare supplement
coverage, basic  hospital expense coverage, Dbasic
medical-surgical expense coverage, hospital confinement
indemnity coverage, major medical expense coverage, disability
income protection coverage, accident only coverage, specified
disease or specified accident coverage, or limited benefit health
coverage. '
With regard to life insurance, "long-term care insurance" does not
include life insurance policies that accelerate the death benefit
specifically for one or more of the qualifying events of terminal
illness, medical _conditions _requiring extraordinary medical
intervention or permanent institutional confinement, and that provide
the option of a lump-sum payment for those benefits and where neither
the benefits nor the eligibility for the benefits is conditioned upon the
receipt of long-term care."

PART V. SMALL EMPLOYER GROUP HEALTH INSURANCE.
SECTION 5.1. G.S. 58-50-126(d) reads as rewritten:

"(d) Election. — The small employer carrier elections of the policies to be offered
under this section shall apply uniformly to all small employers in this State for that
small employer carrier. The election shall be effective for a period of not less than two
years. An election under this section shall be made in accordance with G.S. 58-50-127."

SECTION 5.2. Article 50 of Chapter 58 of the General Statutes is amended
by adding a new section to read:
"§ 58-50-127. Small employer carrier plan elections.

A small employer carrier shall submit, in a format prescribed by the Commissioner,
an election pursuant to G.S. 58-50-125(d) pertaining to the offering of at least one basic
and standard health care plan or the alternative health care plans as provided in
G.S. 58-50-126. The election shall be effective for a period of not less than two years.
The election shall be submitted with policy forms when they are submitted for approval.,
or if the policy forms have been previously approved, then no later than February 1 of
the vear in which the small employer carrier wishes the election to begin. If a small
employer carrier does not make a new election, or if the new election is not approved if
applicable, the existing election at the end of the two-year election period shall continue
to apply for another two-year period."

PART VI. CREDIT INSURANCE. .
SECTION 6.1. G.S. 58-57-5 is amended by adding a new subdivision after
G.S. 58-57-5(5b) to read:
"(5b) "Critical period conversion ratio" means the ratio of the benefit value
of the critical period divided by the benefit value of the full term."

Page 16 House Bill 731* H731-PCS80464-RG-50
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SECTION 6.2. G.S. 58-57-35 is amended by adding a new subsection to

read:

"(d) Premium rates for benefits provided during a critical period shall be adjusted
by a critical period conversion ratio that reduces the rates giving recognition to the
shorter benefit period provided."

PART VII. MISCELLANEOUS PROVISIONS.
SECTION 7.1. G.S. 58-3-35 reads as rewritten:
"§ 58-3-35. Stipulations as to jurisdiction and limitation of actions.

(a) No insurer, self-insurer, service corporation, HMO, er—MEWA-MEWA
continuing_care provider. viatical settlement provider, or professional emplover

organization licensed under this Chapter shall make any condition or stipulation in its
insuranee-contracts er-pelisies concerning the court or jurisdiction in which any suit or
action on the contract may be brought.

(b) No insurer, self-insurer, service corporation, HMO, er—MEWA—-MEWA
continuing care provider, viatical settlement provider, or professional employer
organization licensed under this Chapter shall limit the time within which any suit or
action referred to in subsection (a) of this section may be commenced to less than the
period prescribed by law.

(¢)  All conditions and stipulations forbidden by this section are void."

SECTION 7.2. G.S. 58-3-167(a)(1) reads as rewritten: ~

"(1) "Health benefit plan" means an accident and health insurance policy or
certificate; a nonprofit hospital or medical service corporation
contract; a health maintenance organization subscriber contract; a plan
provided by a multiple employer welfare arrangement; or a plan
provided by another benefit arrangement, to the extent permitted by
the Employee Retirement Income Security Act of 1974, as amended,
or by any waiver of or other exception to that act provided under
federal law or regulation. "Health benefit plan" does not mean any
plan implemented or administered by the North Carolina or United
States Department of Health and Human Services, or any successor
agency, or its representatives. "Health benefit plan" does not mean any

}
.
ol
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plan consisting of one or more of any combination of benefits described in

G.S. 58-68-25(b)."
SECTION 7.3. G.S. 58-10-35(c) reads as rewritten:

"(c) After no fewer than 24 months after the mailing of the initial notice of
transfer required under G.S. 58-10-30, if positive consent to, or rejection of, the transfer
and assumption has not been received or consent has not been deemed to have occurred
under subsection (b) of this section, the transferring insurer shall send to the
policyholder a second and final notice of transfer as specified in G.S. 58-10-30. If the
policyholder does not accept or reject the transfer during the one-month period
immediately after the date on which the transferring insurer mailed the second and final
notice of transfer, the policyholder's consent and novation of the contract will occur.
With respect to the home service business, or any other business not using premium
notices, the 24-month and one-month periods shall be measured from the date of
delivery of the notice of transfer under G.S. 58-10-30."

SECTION 7.4. G.S. 58-56-51(a) reads as rewritten:

"(a) No person shall act as, offer to act as, or hold himself or herself out as a TPA
in this State without a valid TPA license issued by the Commissioner. Licenses shall be
renewed annually. Failure to submit a complete renewal application shall result in the
expiration of the license of the TPA as a matter of law: provided, however, the
Commissioner may grant the TPA an extension of time for good cause."

SECTION 7.5. G.S. 58-56-51(f) reads as rewritten:

"(f) A person is not required to be licensed as a TPA in this State if the person
provides services exclusively to one or more bona fide employee benefit plans each of
which is established by an employer, an employee organization, or both, and for which
the insurance laws of this State are preempted pursuant to the Employee Retirement
Income Security Act of 1974. Persons who are not required to be licensed shall register
with the Commissioner annually, verifying their status as described in this subsection.
Failure to submit an annual verification shall result in the expiration of the registration
of the TPA as a matter of law: provided, however, the Commissioner may grant the

" TPA an extension of time for good cause."

SECTION 7.6. G.S. 58-58-135(1)c. is repealed.

SECTION 7.7. G.S. 58-58-205(12) reads as rewritten:

"(12) "Viatical settlement provider" or "provider" means a person, other than
a viator, that enters into or effectuates a viatical settlement eentract:
contract on residents of this State or residents of another state from

offices within this State. Viatical-settlement—previder— '"Viatical

settlement provider” or "provider"” does not include:

Page 18 - House Bill 731* H731-PCS80464-RG-50
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a. A bank, savings bank, savings and loan association, credit
union, or other licensed lending institution that takes an
assignment of a life insurance policy as collateral for a loan;

b. The issuer of a life insurance policy providing accelerated
benefits under rules adopted by the Commissioner and under
“the contract;

C. An authorized or eligible insurer that provides stop-loss
coverage to a viatical settlement provider, purchaser, financing
entity, special purpose entity, or related provider trust;

d. A natural person who enters into or effectuates no more than

one agreement in a calendar year for the transfer of life

insurance policies for any value less than the expected death
benefit;

A financing entity;

A special purpose entity;

A related provider trust;

A viatical settlement purchaser; or

An accredited investor or qualified institutional buyer as

defined respectively in Regulation D, Rule 501 or Rule 144A of

the Federal Securities Act of 1933, as amended, and who
purchases a viaticated policy from a viatical settlement
provider." '

=R o

PART VIII. TEACHERS' AND STATE EMPLOYEES' MAJOR MEDICAL
PLAN TECHNICAL CORRECTIONS.
SECTION 8.1. G.S. 58-2-161(a)(1)m. reads as rewritten:
"m. The Teachers' and State Employees' Comprehensive Major
Medical Plan and any optional plans or programs operating
under Part 2 of Article 3 of Chapter 135 of the General
Statutes."
SECTION 8.2. G.S. 58-3-171(c) reads as rewritten:
"(¢) For purposes of this section, "health benefit plans" means accident and health
insurance policies or certificates; nonprofit hospital or medical service corporation

~ contracts; health maintenance organization (HMO) subscriber contracts and other plans

provided by managed-care organizations; plans provided by a MEWA or plans provided

by other benefit arrangements, to the extent permitted by ERISA; the Teachers' and

State Employees' Comprehensive Major Medical Plan:- Plan and any optional plans or

programs operating under Part 2 of Article 3 of Chapter 135 of the General Statutes; and

medical payment coverages under homeowners and automobile insurance policies."
SECTION 8.3. G.S. 58-3-172(b) reads as rewritten:

"(b) For purposes of this section, "health benefit plans" means accident and health
insurance policies or certificates; nonprofit hospital or medical service corporation
contracts; health, hospital, or medical service corporation plan contracts; health
maintenance organization (HMO) subscriber contracts and other plans provided by

H731-PCS80464-RG-50 House Bill 731* Page 19
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managed-care organizations; plans provided by a MEWA or plans provided by other
benefit arrangements, to the extent permitted by ERISA; and the Teachers' and State
Employees' Comprehensive Major Medical Plan: Plan _and any optional plans or
programs operating under Part 2 of Article 3 of Chapter 135 of the General Statutes."

SECTION 8.4. G.S. 58-3-175(a) reads as rewritten:

"(a) As used in this section, "health benefit plan" has the same meaning as in
G.S. 58-50-110(11) and includes the Teachers' and State Employees' Comprehensive
Major Medical Plan-Plan and any optional plans or programs operating under Part 2 of
Article 3 of Chapter 135 of the General Statutes."

SECTION 8.5. G.S. 58-50-75(b) reads as rewritten:

"(b) This Part applies to all insurers that offer a health benefit plan and that
provide or perform utilization review pursuant to G.S. 58-50-61, the Teachers' and State
Employees' Comprehensive Major Medical Plan, any optional plans or programs
operating under Part 2 of Article 3 of Chapter 135 of the General Statutes. and the
Health Insurance Program for Children. With respect to second-level grievance review
decisions, this Part applies only to second-level grievance review decisions involving
noncertification decisions."

SECTION 8.6. G.S. 58-51-115(a) reads as rewritten:

"(a) As used in this section and in G.S. 58-51-120 and G.S. 58-51-125:

(1)  "Health benefit plan" means any accident and health insurance policy
or certificate; a nonprofit hospital or medical service corporation
contract; a health maintenance organization subscriber contract; a plan
provided by a multiple employer welfare arrangement; the Teachers'
and State Employees' Comprehensive Major Medical Plan and any
optional plans or programs operating under Part 2 of Article 3 of
Chapter 135 of the General Statutes; or a plan provided by another
benefit arrangement. "Health benefit plan” does not mean a Medicare
supplement policy as defined in G.S. 58-54-1(5).

(2)  "Health insurer" means any health insurance company .subject to
Articles 1 through 63 of this Chapter, including a multiple employee
welfare arrangement, and any corporation subject to Articles 65 and 67
of this Chapter; a group health plan, as defined in section 607(1) of the
Employee Retirement Income Security Act of 1974; and the Teachers'
and State Employees' Comprehensive Major Medical Plan and any
optional plans or programs operating under Part 2 of Article 3 of
Chapter 135 of the General Statutes.”

PART IX. EFFECT OF HEADINGS.

SECTION 9. The headings to the parts of this act are a convenience to the
reader and are for reference only. The headings do not expand, limit, or define the text
of this act.

PART X. EFFECTIVE DATES.

Page 20 House Bill 731* H731-PCS80464-RG-50
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SECTION 10. Part I of this act becomes effective January 1, 2008, and
applies to violations occurring on or after that date. Sections 7.4 and 7.5 apply to
renewal applications submitted on or after October 1, 2007. Section 10 and Parts IL, III,
V, and VIII are effective when the bill becomes law. The remainder of the act becomes
effective October 1, 2007, and applies to policies issued or renewed on or after that date.

H731-PCS80464-RG-50 House Bill 731* Page 21
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HOUSE BILL 735*
Committee Substitute Favorable 3/27/07

Short Title: Limit Use/State Property Fire Insurance Fund.-AB (Public)

Sponsors:

Referred to:

March 15, 2007

A BILL TO BE ENTITLED
AN ACT TO DENY STATE PROPERTY FIRE INSURANCE FUND COVERAGE

FOR LOSSES INCURRED BY STATE AGENCIES THAT HAVE NOT .

SUBMITTED BUILDING CONSTRUCTION PLANS TO THE COMMISSIONER

OF INSURANCE FOR APPROVAL. .

The General Assembly of North Carolina enacts:
SECTION 1. G.S. 58-31-40(b) reads as rewritten:

"(b) No agency or other person authorized or directed by law to select a plan and
erect a building for the use of the State or any State institution shall receive and approve
of the plan until it is submitted to and approved by the Commissioner as to the safety of
the proposed building from fire, including the property's occupants or contents. No
agency or person authorized or directed by law to select a plan or erect a building
comprising 10,000 square feet or more for the use of any county, city, or school district
shall receive and approve of the plan until it is submitted to and approved by the
Commissioner as to the safety of the proposed building from fire, including the
property's occupants or contents. There shall be no transfer of money from the State
Property Fire Insurance Fund pursuant to G.S. 58-31-10 for total or partial loss to any
building if the plan for that building was not submitted to the Commissioner for
approval under this section." _

SECTION 2. This act becomes effective July 1, 2007, and applies to the
construction or renovation of all State buildings on or after that date.




GENERAL ASSEMBLY OF NORTH CAROLINA
SESSION 2007

HOUSE BILL 735*
Committee Substitute Favorable 3/27/07
PROPOSED SENATE COMMITTEE SUBSTITUTE H735-CSRG-56 [v.1]
7/10/2007 9:38:14 AM

Short Title: Construction Plan Review.-AB (Public)

Sponsors:

Referred to:

March 15, 2007

A BILL TO BE ENTITLED
AN ACT TO STREAMLINE THE CONSTRUCTION PLAN REVIEW PROCESS
FOR CERTAIN PUBLIC BUILDINGS, AS REQUESTED BY THE HOUSE
SELECT COMMITTEE ON PUBLIC SCHOOL CONSTRUCTION.
The General Assembly of North Carolina enacts:

SECTION 1. G.S. 58-31-40(b) reads as rewritten:

"(b) No agency or other person authorized or directed by law to select a plan and
erect a building for the use of the State or any State institution shall receive and approve
of the plan until it is submitted to and approved by the Commissioner as to the safety of
the proposed building from fire, including the property's occupants or contents. No
agency or person authorized or directed by law to select a plan or erect a building
comprising +08;080- 20.000 square feet or more for the use of any county, city, or school
district shall receive and approve of the plan until it is submitted to and approved by the
Commissioner as to the safety of the proposed building from fire, including the
property's occupants or contents."”

SECTION 2. This act becomes effective October 1, 2007, and applies to
plans submitted to the Commissioner for approval on or after that date as to the safety of
any proposed county, city, or school district building comprising 20,000 square feet or
more from fire including the property's occupants or contents.



HOUSE BILL 735:
Construction Plan Review.-AB

i ‘f‘-;Q(‘lm,
BILL ANALYSIS
Committee: Senate Commerce, Small Business and Date: July 10, 2007
Entrepreneurship
Introduced by: Reps. Goforth, Dockham Summary by: Tim Hovis
Version: PCS to Second Edition Committee Counsel

H735-CSRG-56

SUMMARY: The Proposed Committee Substitute for House Bill 735 would provide that plans to
erect county, city, or school district buildings of 20,000 square feet or more (was 10,000 square feet)
must be approved by the Commissioner for fire safety.

As introduced, this bill is identical to S971, as introduced by Sen. Cowell, which is currently in Senate
Commerce, Small Business and Entrepreneurship.

CURRENT LAW: G.S. 58-31-40(b) provides also that no agency or other person authorized to approve
a plan and erect a building for the State's use shall approve the plan until it is submitted to and approved
by the Commissioner as to the safety of the building from fire. This requirement also applies to county,
city, or school district buildings of 10,000 or more square feet.

EFFECTIVE DATE: House Bill 735 becomes effective October 1, 2007 and applies to the

construction or renovation of State buildings on or after that date and to plans submitted for the

Commissioner's approval on or after that date with regard to county, city, or school district buildings of
‘ 20,000 square feet or more.

BACKGROUND: The State Property Fire Insurance Fund was created in 1945 to serve as a special
Fund in the State treasury for the purpose of providing a reserve against loss from fire at State
departments and institutions. The State Treasurer is the custodian of the Fund. The Commissioner of
Insurance determines the amount of loss and certifies the amount of loss to the institution or agency and
to the Director of the Budget and the Council of State. The Director and the Council of State authorize
transfers from the Fund to the agency or institution in amounts necessary to pay for the actual cost of
restoration or replacement.

H0735¢2-SMRG-CSRG-56

Legislative Services Office North Carolina General Assembly Research Division, 733-2578
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GENERAL ASSEMBLY OF NORTH CAROLINA
SESSION 2007

HOUSE BILL 735*
Committee Substitute Favorable 3/27/07
PROPOSED SENATE COMMITTEE SUBSTITUTE H735-PCS10258-RG-56

Short Title: Construction Plan Review.-AB (Public)

Sponsors:

Referred to:

March 15, 2007

A BILL TO BE ENTITLED
AN ACT TO STREAMLINE THE CONSTRUCTION PLAN REVIEW PROCESS
FOR CERTAIN PUBLIC BUILDINGS, AS REQUESTED BY THE HOUSE
SELECT COMMITTEE ON PUBLIC SCHOOL CONSTRUCTION.
The General Assembly of North Carolina enacts:

SECTION 1. G.S. 58-31-40(b) reads as rewritten:

"(b) No agency or other person authorized or directed by law to select a plan and
erect a building for the use of the State or any State institution shall receive and approve
of the plan until it is submitted to and approved by the Commissioner as to the safety of
the proposed building from fire, including the property's occupants or contents. No
agency or person authorized or directed by law to select a plan or erect a building
comprising +8;680—20,000 square feet or more for the use of any county, city, or school
district shall receive and approve of the plan until it is submitted to and approved by the
Commissioner as to the safety of the proposed building from fire, including the
property's occupants or contents."

SECTION 2. This act becomes effective October 1, 2007, and applies to
plans submitted to the Commissioner for approval on or after that date as to the safety of
any proposed county, city, or school district building comprising 20,000 square feet or
more from fire including the property's occupants or contents.
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Senate Commerce, Small Business and Entrepreneurship Committee

Thursday, July 12, 2007, 9:00 AM

1027,LB
AGENDA
Welcome and Opening Remarks
Introduction of Pages
Bills
HB729 Penalties for Insurance Rate Evasion Fraud.-AB

HB 1402 Welcome Center Construction.

Other Business

‘ Adjournment

Representative Goforth
Representative Holliman
Representative Warren
Representative McAllister
Representative Harrison
Representative Wilkins, Jr.



SENATE COMMERCE, SMALL BUSINESS AND ENTREPRENEURSHIP
COMMITTEE

Thursday, July 12,2007 at 11:00 a.m.
Room 1027, Legislative Building

MINUTES

The Senate Commerce, Small Business and Entrepreneurship Committee met at 11:00 a.m. on
July 12,2007, in Room 1027 of the Legislative Building. Fourteen members of the committee
were present. Senator R. C. Soles, Jr., Chair of the Committee, presided.

Senator Soles introduced the pages who were assisting in the meeting: Lucy Brown Spencer and
Mary Rebecca Garajas of Gaston County, sponsored by Senator David Hoyle; Kathryn Daniel of
Caswell County, sponsored by Senator Tony Foriest; and Hannah Leonard of Columbus County,
sponsored by Senator Soles.

Senator Soles recognized Representative Winkie Wilkins to present HB 1402, Welcome/Visitors
Center Construction. Senator Tom Apodaca moved the adoption of a proposed committee
substitute for purposes of discussion. The motion carried. Senator Apodaca moved an
unfavorable report of the bill, but favorable as to the committee substitute. Senator Weinstein
answered some questions from committee members. The motion carried. '

Senator Soles recognized Representative Bruce Goforth to present HB 729, Penalties for
Insurance Rate Evasion Fraud.-AB. Senator Harris Blake moved the adoption of a proposed
committee substitute for purposes of discussion. The motion carried. Ms. Rose Vaughn
Williams, Counsel to the Department of Insurance, was introduced to explain the committee
substitute. Senator Jim Forrester asked if a fiscal note had been prepared. Mr. Tim Hovis,
Counsel, read the part of the fiscal note that described the fiscal impact. Senator Apodaca sent
forth Amendment #1 and moved its adoption. Copies were passed out to members. The motion
carried. Senator Apodaca sent forth Amendment #2 and moved its adoption. Senator Soles read
the amendment. The motion carried. Senator Apodaca sent forth Amendment #3 and moved its
adoption. Senator Soles read the amendment. The motion carried. Senator Apodaca sent forth
Amendment #4 and moved its adoption. Senator Soles read the amendment. The motion
carried. Senator John Kerr sent forth Amendment #5 and moved its adoption. Mr. Robert
Pascal, representing State Farm Insurance, read the amendment. The motion carried. Senator
Forrester asked for another fiscal note to be prepared. Senator Nesbitt asked to have an
amendment prepared to lower the crime from a Class H felony to a Class 3 misdemeanor.
Senator Soles requested staff to prepare a new proposed committee substitute incorporating all
the amendments including Senator Nesbitt’s request for the committee to look at prior to taking a
vote on the bill at the following meeting. '

The meeting adjourned at 11:30 a.m.

%‘ﬂ lééw Lo Waugamar_

Senator R. C. Soles, Jr. ChanL-P‘resmmg Dot Waugaman, %mmittee Assistant




NORTH CAROLINA GENERAL ASSEMBLY
SENATE

COMMERCE, SMALL BUSINESS AND ENTREPRENEURSHIP COMMITTEE
REPORT
Senator R. C. Soles, Jr., Chair

Monday, July 16, 2007

Senator SOLES, JR.,
submits the following with recommendations as to passage:

UNFAVORABLE AS TO BILL, BUT FAVORABLE AS TO SENATE COMMITTEE
SUBSTITUTE BILL

H.B. 1402 Welcome Center Construction.
Draft Number: PCS 70583
Sequential Referral: None
Recommended Referral: None
Long Title Amended: Yes

TOTAL REPORTED: |

Committee Clerk Comments:
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GENERAL ASSEMBLY OF NORTH CAROLINA
-‘SESSION 2007

HOUSE BILL 1402

Short Title: Welcome Center Construction. (Public)

Sponsors:  Representatives Wilkins, McAllister, Harrison, E. Warren (Primary
Sponsors); Langdon, Wainwright, and Wray.

Referred to: Commerce, Small Business and Entrepreneurship, if favorable,
Transportation.

April 12,2007

A BILL TO BE ENTITLED
AN ACT REQUIRING THE DEPARTMENT OF COMMERCE AND THE
DEPARTMENT OF TRANSPORTATION TO CONSULT WITH THE JOINT
LEGISLATIVE COMMISSION ON GOVERNMENTAL OPERATIONS BEFORE
BEGINNING THE DESIGN OR CONSTRUCTION OF NEW WELCOME
CENTER BUILDINGS.
The General Assembly of North Carolina enacts:

SECTION 1. The Department of Commerce and the Department of
Transportation shall consult with the Joint Legislative Commission on Governmental
Operations and the House and Senate Appropriations Subcommittees on Natural and
Economic Resources before beginning the design or construction of any new welcome
center buildings. '

SECTION 2. The Department of Commerce and the Department of
Transportation shall immediately cease the planning, design, or construction of any new
welcome center buildings in Randolph County and shall not resume the planning,
design, or construction of any new welcome center buildings in that county before
consulting with the Joint Legislative Commission on Governmental Operations and the
House and Senate Appropriations Subcommittees on Natural and Economic Resources.

SECTION 3. This act is effective when it becomes law.
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GENERAL ASSEMBLY OF NORTH CAROLINA
SESSION 2007

HOUSE BILL 1402
PROPOSED SENATE COMMITTEE SUBSTITUTE H1402-CSSU-62 [v.1}

7/11/2007 1:31:51 PM

Short Title: Welcome/Visitors Center Construction. (Public)

Sponsors:

Referred to:

April 12, 2007

A BILL TO BE ENTITLED

AN ACT REQUIRING THE DEPARTMENT OF COMMERCE AND THE
DEPARTMENT OF TRANSPORTATION TO CONSULT WITH THE JOINT
LEGISLATIVE COMMISSION ON GOVERNMENTAL OPERATIONS BEFORE
BEGINNING THE DESIGN OR CONSTRUCTION OF NEW WELCOME
CENTER OR VISITORS CENTER BUILDINGS AND CLARIFYING THAT THE
DEPARTMENT OF TRANSPORTATION MAY PROCEED WITH THE
CONSTRUCTION OF VISITORS CENTER BUILDINGS UNDERWAY IN
RANDOLPH AND WILKES COUNTIES.

The General Assembly of North Carolina enacts:

SECTION 1. The Department of Commerce and the Department of
Transportation shall consult with the Joint Legislative Commission on Governmental
Operations and the House and Senate Appropriations Subcommittees on Natural and
Economic Resources before beginning the design or construction of any new welcome
center or visitors center buildings.

SECTION 2. The Department of Commerce and the Department of
Transportation shall immediately cease the planning, design, or construction of any new
welcome center buildings in Randolph County and shall not resume the planning,
design, or construction of any new welcome center buildings in that county before
consulting with the Joint Legislative Commission on Governmental Operations and the
House and Senate Appropriations Subcommittees on Natural and Economic Resources.

SECTION 3. Nothing in this act shall be interpreted to prohibit or restrict
the Department of Transportation from constructing visitors center buildings in
Randolph County and Wilkes County that were in the planning, design, or construction
phase prior to the effective date of this act. The Department of Commerce shall operate
the Randolph County visitors center.

SECTION 4. This act is effective when it becomes law.



HOUSE BILL 1402: |
Welcome/Visitors Center Construction

Committee: Senate Commerce, Small Business and Date: July 12, 2007
Entrepreneurship
Introduced by: Reps. Wilkins, McAllister, Harrison, Summary by: Wendy Graf Ray
E. Warren Committee Counsel
Version: PCS to First Edition

H1402-CSSU-62

SUMMARY: The PCS for House Bill 1402 would require consultation with the General Assembly
before any State welcome center or visitors center is constructed, and it would stop work on the
Randolph County welcome center pending consultation with the General Assembly.

BILL ANALYSIS: The PCS for House Bill 1402 would do the following three things:

» Direct the Department of Commerce and the Department of Transportation to consult with
the Joint Legislative Commission on Governmental Operations and the House and Senate
Appropriations Subcommittees on Natural and Economic Resources before beginning the
design or construction of any new welcome center or visitors center buildings.

» Direct the Department of Commerce and the Department of Transportation to immediately
cease the planning, design, or construction of any new welcome center buildings in Randolph
County and not resume the planning, design, or construction of any new welcome center
buildings in that county before consulting with the Joint Legislative Commission on
Governmental Operations and the House and Senate Appropriations Subcommittees on
Natural and Economic Resources.

» Clarify that the act would not prohibit the Department of Transportation from constructing
visitors center buildings in Randolph and Wilkes Counties that are already underway.

EFFECTIVE DATE: This act would be effective when it becomes law

H1402e!-SMSU-CSSU-62

Legislative Services Office North Carolina General Assembly Research Division, 733-2578
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GENERAL ASSEMBLY OF NORTH CAROLINA
SESSION 2007
H ' D
HOUSE BILL 1402
PROPOSED SENATE COMMITTEE SUBSTITUTE H1402-PCS70583-SU-62

Short Title: Welcome/Visitor Center Construction. (Public)

Sponsors:

Referred to:

April 12,2007

A BILL TO BE ENTITLED
AN ACT REQUIRING THE DEPARTMENT OF COMMERCE AND THE
DEPARTMENT OF TRANSPORTATION TO CONSULT WITH THE JOINT
LEGISLATIVE COMMISSION ON GOVERNMENTAL OPERATIONS BEFORE
BEGINNING THE DESIGN OR CONSTRUCTION OF NEW WELCOME
CENTER OR VISITOR CENTER BUILDINGS AND CLARIFYING THAT THE
- DEPARTMENT OF TRANSPORTATION MAY PROCEED WITH THE
CONSTRUCTION OF VISITOR CENTER BUILDINGS UNDERWAY IN
RANDOLPH AND WILKES COUNTIES.
The General Assembly of North Carolina enacts:

SECTION 1. The Department of Commerce and the Department of
Transportation shall consult with the Joint Legislative Commission on Governmental
Operations and the House and Senate Appropriations Subcommittees on Natural and
Economic Resources before beginning the design or construction of any new welcome
center or visitor center buildings.

SECTION 2. The Department of Commerce and the Department of
Transportation shall immediately cease the planning, design, or construction of any new
welcome center buildings in Randolph County and shall not resume the planning,
design, or construction of any new welcome center buildings in that county before
consulting with the Joint Legislative Commission on Governmental Operations and the
House and Senate Appropriations Subcommittees on Natural and Economic Resources.

SECTION 3. Nothing in this act shall be interpreted to prohibit or restrict
the Department of Transportation from constructing visitor center buildings in Randolph
County and Wilkes County that were in the planning, design, or construction phase
prior to the effective date of this act. The Department of Commerce shall operate the
Randolph County visitor center with funding sources consistent with the existing nine
welcome centers, excluding use of funds from the Special Registration Plate Account
and the Highway Fund.
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SECTION 4. This act is effective when it beéomes law. .
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1 A BILL TO BE ENTITLED
2 AN ACT TO ADDRESS NONFLEET PRIVATE PASSENGER MOTOR VEHICLE
3 INSURANCE RATE EVASION FRAUD AND TO AUTHORIZE THE JOINT
4 LEGISLATIVE TRANSPORTATION OVERSIGHT COMMITTEE TO STUDY
5 THE ISSUES RELATED TO AUTOMOBILE INSURANCE RATE EVASION.
6 The General Assembly of North Carolina enacts:
7 SECTION 1. Article 36 of Chapter 58 of the General Statutes i1s amended by
8 adding a new section to read:
9 "§58-36-120. Rate evasion fraud; prevention programs.
10 (a)  The following definitions apply in this section:
11 (1)  Applicant. — One or more persons applying for the issuance of an auto
12 insurance policy.
13 (2)  Auto insurance. — Nonfleet private passenger motor vehicle insurance.
14 (3) Eligible applicant. — A person who is any of the following:
15 a. A resident of this State who owns a motor vehicle registered
16 and principally garaged in this State.
17 b. A resident of this State who has a valid North Carolina drivers
18 license _or who is required to file proof of financial
19 responsibility under Article 9A or 13 of Chapter 20 of the
20 General Statutes in order to register a motor vehicle or obtain a
21 drivers license in this State.
22 C. A nonresident of this State who owns a motor vehicle registered
23 and principally garaged in this State.
24 d. The State and its agencies and cities and counties in this State
25 and their agencies.
26 (4) Insurer. — A member of the Bureau that is licensed to write and is.
27 writing auto insurance in this State.
28 (b) A person is not an eligible applicant, as defined in subdivision (a)(3) of this

29 section, if the person has not tendered timely payment of premium: if there is a valid
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unsatisfied judement of record against that person for recovery of amounts due for
motor vehicle insurance premiums and that person has not been discharged from paying

the judgment; or if that person does not furnish the information necessary to effect
insurance.

(¢) Itshall be a Class H felony for any person. who with the intent to deceive an
insurer, to do any of the following:

(1) Present or cause to be presented a written or oral statement in support
of an application for auto insurance, knowing that the application
contains false or misleading information that states the applicant is an
eligible applicant when the applicant is not an eligible applicant.

(2)  Assist, abet, solicit, or conspire with another person to prepare or make
any written or oral statement that is intended to be presented to an
insurer in connection with or in support of an application for auto
insurance, if the person knows that the statement contains false or
misleading information that states the applicant is an eligible applicant
when the applicant is not an eligible applicant.

(d) In order to prevent persons who are not eligible applicants from purchasing
auto insurance in this State. an agent shall require every applicant for insurance to sign a
statement that includes all of the following attestations:

(1) The applicant and all named insureds to be insured on the policy for
which application is made are eligible applicants.

(2)  All of the information provided by the applicant is true and correct.

(3) The applicant understands that providing fraudulent information as to
the applicant's or any named insured's status as an eligible applicant
may result in criminal prosecution and the denial of coverage under the
policy for which application is made for any bodily injury or property
damage suffered by the applicant.

()  The statement required under subsection (d) of this section may be made:

(1) Orally if application for an auto insurance policy is made by way of
telephone and the applicant's answers are recorded in writing by the
agent: or

(2) Electronically if application for an auto insurance policy is made by
way of the Internet.

()  The insurer and its agent shall also take reasonable steps to verify that the
information provided by an applicant regarding the applicant's address and the place the
motor vehicle is garaged is correct. The agent shall retain copies of any items obtained
under this section as required under the record retention rules adopted by the
Commissioner.

(g) Every insurer shall audit its auto insurance business at least annually for
misrepresentations by applicants regarding their addresses and the places their motor
vehicles are garaged. A copy of the audit shall be provided to the Commissioner upon

request.
(h) If an applicant provides fraudulent information as to the applicant's or any

named insured's status as an eligible applicant and that fraudulent information makes

Page 2 House Bill 729*-Second Edition
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the applicant or any named insured appear to be an eligible applicant when that person
is in fact not an eligible applicant, the insurer may do any or all of the following:

(1) Refuse to issue a policy.

(2)  Cancel or refuse to renew a policy that has been issued.

(3) Deny coverage for any bodily injury or property damage suffered by
the applicant. This subdivision does not apply to innocent third
parties."

SECTION 2. G.S. 58-2-163 reads as rewritten:

"§ 58-2-163. Report to Commissioner.

Whenever any insurance company, or employee or representative of such company,
or any other person licensed or registered under Articles 1 through 67 of this Chapter
knows or has reasonable cause to believe that any other person has violated
G.S. 58-2-161, 58-2-162, 58-2-180, 58-8-1, er-58-24-180(¢),_58-36-120, or whenever
any insurance company, or employee or representative of such company, or any other
person licensed or registered under Articles 1 through 67 of this Chapter knows or has
reasonable cause to believe that any entity licensed by the Commissioner is financially
impaired, it is the duty of such person, upon acquiring such knowledge, to notify the
Commissioner and provide the Commissioner with a complete statement of all of the
relevant facts and circumstances. Such report is a privileged communication, and when
made without actual malice does not subject the person making the same to any liability
whatsoever. The Commissioner may suspend, revoke, or refuse to renew the license of
any licensee who willfully fails to comply with this section."

SECTION 3. The Joint Legislative Transportation Oversight Committee
may study the issues related to automobile insurance rate evasion (S.B. 795 -
Jenkins/H.B. 729 — Holliman) and report its findings, together with any recommended
legislation, to the 2008 Session of the 2007 General Assembly upon its convening.

SECTION 4. Sections 1 and 2 of this act become effective January 1, 2008,
and apply to applications for nonfleet private passenger motor vehicle insurance made
on and after that date. This remainder of this act is effective when it becomes law.

House Bill 729*-Second Edition Page 3
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March 15, 2007

A BILL TO BE ENTITLED
AN ACT TO ADDRESS NONFLEET PRIVATE PASSENGER MOTOR VEHICLE
INSURANCE RATE EVASION FRAUD AND TO AUTHORIZE THE JOINT
LEGISLATIVE TRANSPORTATION OVERSIGHT COMMITTEE TO STUDY
THE ISSUES RELATED TO AUTOMOBILE INSURANCE RATE EVASION.
The General Assembly of North Carolina enacts:
SECTION 1. G.S. 58-37-1 reads as rewritten:
"§ 58-37-1. Definitions.
As used in this Article:

(I)  "Cede" or "cession" means the act of transferring the risk of loss from
the individual insurer to all insurers through the operation of the
facility.

(2)  Repealed by Session Laws 1991, c. 720, s. 6.

(3) "Company" means each member of the Facility.

(4)  "Eligible risk™risk."” for the purpose of motor vehicle insurance other
than nonfleet private passenger motor vehicle insurance, means a
person-whe-person:

a. Who is a resident of this State who owns a motor vehicle registered
or principally garaged in this State-er-wheState;
b. Who has a valid driver's license in this State y-State:

¢. Who is required to file proof of financial respon51b111ty purstant-to
under Article 9A or 13 of the-North-Carolina-Meotor—MehicleCode
Chapter 20 of the General Statutes in order to register his or her motor
vehicle or to obtain a driver's license in this State; or

d. aA nonresident of this State who owns a motor vehicle registered
or principally garaged in this State—orthe
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(4a)

¢. The State and its agencies and cities, countles towns and mumclpal
corporations in this State and their agenetes—provide eV
agencies.

However, no person shall be deemed an eligible risk if timely payment
of premium is not tendered or if there is a valid unsatisfied judgment
of record against such person for recovery of amounts due for motor
vehicle insurance premiums and such person has not been discharged
from paying said judgment, or if such person does not furnish the
information necessary to effect insurance.

"Eligible risk.” for the purpose of nonfleet private passenger motor

)
(6)

vehicle insurance means a person:

a. Who is a resident of this State who owns a motor vehicle registered
or principally earaged in this State:

b. Who has a valid driver's license in this State;

¢. Who is required fo file proof of financial responsibility under
Article 9A or 13 of Chapter 20 of the General Statutes in order to
reaister his or her vehicle or to obtain a driver's license in this State;

d. A nonresident of this State who owns a motor vehicle registered
and principallv garaged in this State:

e. A nonresident of the State who is_one of the following:

1. A _member of the United States Armed Forces stationed in
this State who intends to return to his or her home state:

2, The spouse of a nonresident member of the United States
Armed Forces stationed in this State who intends to return to his or her
home state;

3. An out-of-state college student who intends to return to his
or her home state upon completion of their time as a student enrolled
in school in this State: or
f. The State and its agencies and citics. counties. towns. and
municipal corporations in this State and their agencies.

However, no person shall be deemed an ¢ligible risk if timely payment
or premium 18 not tendered or if there is a valid unsatisfied judgment
of record against the person for recovery of amounts due for motor
vehicle insurance premiums and the person has not been discharged
from paving the judgment, or if the person does not furnish the
information necessary to effect insurance.

"Facility" means the North Carohna Motor Vehicle Reinsurance
Facility established ptsue rovistons-of- under this Article.
"Motor vehicle" means every self-propelled vehicle that is designed
for use upon a highway, including trailers and semitrailers designed for
use with such vehicles (except traction engines, road rollers, farm
tractors, tractor cranes, power shovels, and well drillers). "Motor
vehicle" also means a motorcycle, as defined in G.S. 20-4.01(27)d.

House Bill 729* H729-CSRG-51 [v.12]
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()

(8)

)

(10)
(1)

"Motor vehicle insurance" means direct insurance against liability
arising out of the ownership, operat