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North Carolina General Assembly
Through House Committee on Time: 11:19
Banking Page:. 001 of 001
2011-2012 Biennium - Leg. Day: 'H-087/S-087
Bill Introducer Short Title Latest Action In Date Out Date
H0121= Brubaker REAPPOINT JOS. A. H Ref To Com On 02-17-11
SMITH COMMISSIONER OF Banking T
BANKS. .
10203 Crawford SHOW MORTGAGE PAYOFF H Ref To Com On 03-02-11 06-02-11
ON SATISFACTION Rules and T
FILING. Operations of the
Senate D
HO501 Glazier CREDIT UNION *H Pres. To Gov. 6/ 05-18-11 05-18-11
OWNERSHIP OF INS. CO. 16/2011 -
H0583= Sager ALLOW SAVINGS H Ref To Com On 04-05-11
PROMOTION RAFFLES. Banking .
HO0686 Hastings PAYABLE ON DEATH *H Pres. To Gov. 6/ 04-07-11 05-23-11
ACCOUNTS. 16/2011 . C
HO0707 Rhyne DEEDS OF TRUST/ *H Ref To Com On 04-07-11, 06-03-11
MODERNIZE PROCEDURES. Judiciary I : o
HO0717 Wray PRIVATE MORTGAGE H Ref To Com On 04-07-11
INSURANCE PREMIUMS. Banking
HO0810= Steen CONSUMER FINANCE ACT *H Ref To Com On 04-07-11 04-14-11
AMENDMENTS. Rules and
Operations of the
Senate
H0810= Steen CONSUMER FINANCE ACT *H Ref To Com On 04-14-11 04-19-11
AMENDMENTS. Rules and
Operations of the
Senate
H0810= Steen CONSUMER FINANCE ACT *H Ref To Com On 04-19-11 04-20-11
AMENDMENTS. Rules and '
Operations of the
Senate
H0810= Steen CONSUMER FINANCE ACT *H Ref To Com On 04-20-11 05-31-11
AMENDMENTS. ’ Rules and
Operations of the
Senate
H0814= Collins FATIR COMPENSATION FOR H Re-ref Com On 04-07-11 05-10-11
MORTGAGE BROKER/ Rules, Calendar,
LENDER. and Operations of
: the House
S0369= Harry Brown CONFIRM JOSEPH A. HR Ch. Res 2011-4 03-22-11 03-24-11
SMITH COMMISSIONER OF
BANKS. :
S0513= Rick Gunn ALLOW SAVINGS HR Ch. SL 2011-146 05-16-11 06-02-11

PROMOTION RAFFLES.

'$' indicates the bill is an appropriation bill.
A bold line indicates the bill is an appropriation bill.
'*' indicates that the text of the original bill was changed by some action.

indicates that the original 'bill is identical to another bill.
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MINUTES
HOUSE COMMITTEE ON BANKING
Thursday, February 3, 2011

Upon the cali of the chair, the House Banking Committee met on February 3, 2011 in
room 1327 of the Legislative Buildirig. The following members were present:
Johnathan Rhyne, chairman; Representatives Brubaker, Dockham, Hastings,
McComas, K. Alexander, Brawley, Carney, Fisher, Gibson, Hager, Haire, Hilton,
Holloway, Jackson, McCormick, R. Moore, Shepard, and Stone.

The Chairman called the meeting to order. He introduced Mr. Joseph A. Smith, Jr., the
North Carolina Commissioner of Banks. After brief introductory remarks, he introduced
Mary Kane, a financial éxaminer of the Office of Commissioner of Banks. She
presented a seminar called “Banking 101.” (see attached). py

The meeting adjourned at 12:48 p.m.

— Ll Begs

Regfesentative Johnathan L. Rhyne, Jr. . "'Susan Beaupied 7
Chairman Committee Assistant




Banking 101

Joseph A. Smith, Jr., Commissioner of Banks

morth t©tarolina—

COMMISSIONER OF BANKS




Objectives

~* Understand the functii-on of the banking system

 Understand the Office of the Commissioner of Banks'’
supervision process

north carolina

COMMISSIONER OF BANKS Gairly




Why are banks unique?

®» Banks function as financial Intermediaries

— Pool financial resources from those with excess
funds and lend it to borrowers

~— Only banks can perform this function in sufficient
volume

— Charge a fee or interest for the matchmaking
service

— “The business of buying and selling money.”
| ~ Hugh McColl

north carolina
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Why are banks unique?

= Banks serve as conduit for Fed’s Monetary Policy

Monetary'Policy:

The Federal Reserve’s actions to influence the
availability and cost of money in order to promote
national economic goals

B
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What is Mo_‘neta.ry Policy?

Tools:

» Federal Open Market Committee
» Federal Funds Rate

» Discount Rate

» Reserve Requirements

> Buying Government Bonds

AR
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What is Fiscal Policy? |

The governmént influences the economy by changing
how it spends and collects money.

Tools:

» Government spending cuts and increases
> Tax cuts and tax increases

» Unemployment benefits




What is a Commercial Bank?

* A financial intermediary that
v'channels funds between surplus and deficit agents
v'transforms bank deposits into bank loans
v'channel funds from savers to borrowers

* A business bank as opposed to a retail bank which
provides services directly to consumers

north carolina
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Gramm-Leach-Bliley Act

* The 1933 Glass-Steagall Act prohibited any one
institution from acting as any combination of
commercial bank, investment bank, or insurance

company.
* Gramme-Leach-Bliley’s 1999 repeal of Glass-Steagall
blurred the line between commercial banks that take

deposits and Wall Street investment banks that are
active in the capital markets




Dual Banking System

In the U.S., banking is regulated by both the Federal
and State governments -

New banks choose elther a National or a State
charter

National charter regulated-by Office of the
Comptroller of the Currency

NC State charters‘aré regulated by NC Commissioner
of Banks

Banks can also flip charters




Primary Federal Regulators

~* All commercial banks must have a primary Federal
regulator : |

> All national banks: the Office of the Comptroller
of the Currency "

> State banks that are members of the Federal
Reserve System: the Federal Reserve Bank

> State “non member” banks: Federal Deposit
- Insurance Corporation




Federal Reserve System

Mh

* Central bank of the U.S. created by Congress in 1913

* Purpose: to make the financial system
— Safe

— Flexible

— An instrument for a stable monetary & fiscal
policy




Federal Reserve System

* Twelve regional district banks (NC is in 5t district)
" District banks are supervised by Board of Governors

= Federal Open Market Committee (FOMC)

implements monetary policy by setting the Federal
Funds rate |




Federal Reserve Bank Goals

Maximum employment
Stable prices o
Moderate long-term interest rates

Supervision & regulation to ensure the safety &
soundness of the banking and financial system

Consumer protection

A

By
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Federal Deposit Insurance Corporation

e Created in 1933

* Since 1989, all commercial banks that accept
deposits are required to have FDIC insurance

* Dodd-Frank Act permanently raised the insured
amount to $250,000 per dep05|tor for each account
and ownership category

~* No depositor has ever lost a penny of FDIC-insured
deposits |

* FDIC supervises State-non member banks

orth carolina
COMMISSIONER OF BANKS REL
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- Why are Banks so heavily regulated?

= Banks must have the public’s confidence in order
for the financial system to operate efficiently

* Banks must be financially healthy to perform their
role in the economy

" Banks are the conduit for the FRB’s monetary
policy

= Banks accept customers’ deposits




OCOB Supervisory Program

* Continuous off-site analysis and monitoring
* Risk-focused examination
— Off-site

— On-site

. Issuahce of Report of Examination (ROE)

north carolina
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Purpose of a Bank Exam

* Maintain public confidence
* Determine compliance with laws and regulations

* Prevent problem situations from deteriorating to the
point where costly regulatory intervention becomes
unavoidable |

* Provide regulators with an objective foundation on
which to base corrective measures,
recommendations, and instructions

AP
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Capital Adequacy

= V/olume and severity of risk assets
= Growth experience and plans

- ® Earnings retention
= Access to capital markets

. I\/Ianageme_nt’s ability to address emerging
needs for additional capital |

COMMISSIONER OF BANKS W&




Asset Quality

» Level, distribution, and severity of classified assets
= Nature and volume of special mention assets

» Adequacy of lending policies and credit administration
- procedures

* Volume and nature of credit documentation exceptions
= Existence of asset concentrations

= Appropriate level of the Allowance for Loan and Lease
Losses

= Ability to administer and collect problem credits

north carolina
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Management (both Board & Exec. Officers)

= Technical competence

= |Leadership and administrative abilities

= Compliance with banking regulations and statutes

= Adequacy of and compliance with internal policies

= Depth and succession

= Ability to plan and respond to changing circumstances
= Quality of internal controls and operating procedures

- ® Integrity of Management Information System

north carolina
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Earnings

e Ability to cover losses and provide adequate

-capital
e Level, trends, quality, and stability
e Appropriate provisi_ons to the ALLL

* Expenses in relation to operations

e Adequacy of the budget and forecasting system




Liquidity

e Volatility and diversification of funding sources
e Frequency and level of borrowings
e Reliance on interest-sensitive funds
e Availability of assets readily convertible into cash
* Access to money markets or other funding sources
o Effectiveness of funds management strategies and -

contingency funding plans

north carolina

COMMISSIONER OF BANKS ¥




SenSitivity to Market Risk

e Potential for interest rate changes to adversely affect
earnings and capital

* Ability of management to identify, measure, monitor, and
control exposure to market risk

e QOverall accuracy of the available measurements

e Presence of items with particularly volatile or uncertain
interest rate sensitivity

north carolina
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Bank Red Flags

* Commercial Real Estate Concentrations
* Rapid Growth

. Weak Management

* Declining Capital, Earnings, Liquidity

* Increasing Problem Loans




Why do Banks Merge?

Consolidation in the industry
Economies of scale |

Acquisition of another bank’s capital, deposit base,
brand, reputation, technology, employees, market
share

Closed by regulators due to unsafe and unsound
conditions which may mclude inadequate capital &
liquidity
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MINUTES
HOUSE COMMITTEE ON BANKING
Thursday, March 24, 2011

Upon the call of the chair, the House Banking Committee met on March 24, 2011, at
12:00 p.m. in room 1327 of the Legislative Building. The following members were
present. Representatives Brubaker, Dockham, McComas, Vice-Chairs;
Representatives Alexander, Brawley, Haire, Jackson, Moore, Shepherd, and Steen.

Representative Dockham presided and called the meeting to order to consider Senate
Joint Resolution 369, A JOINT RESOLUTION TO CONFIRM THE GOVERNOR’S
REAPPOINTMENT OF JOSEPH A. SMITH TO THE OFFICE OF COMMISSIONER OF
BANKS. Representative Dockham called on Representative Brubaker to explain the
resolution.

Representative Haire called for a voice vote on the question of approving SJR 369. The
committee voted unanimously to give a favorable report to SJR 369.

The meeting adjourned at 12:04 p.m.

Respectfully submitted,

N4 e &4%@/
Ré'presentative&ﬂﬁa‘in L. Rhyne Susan Beaupied

Chairman Committee Assistant



AGENDA
BANKING COMMITTEE
Thursday, March 24, 2011

Room 1327
12:00 noon

Welcome and opening remarks

Representative Jerry Dockham, Vice-Chair

Banking Committee

Agenda item:

SJR 369 REAPPOINT JOSEPH A. SMITH COMMISSIONER

OF BANKS :
Senator Harry Brown, Sponsor

Adjournment



2011 COMMITTEE REPORT
HOUSE OF REPRESENTATIVES

The following report(s) from standing committee(s) is/are presented:
‘ By Representative Rhyne (Chair) for the Committee on BANKING.

[CJCommittee Substitute for
SJR 369 A JOINT RESOLUTION TO CONFIRM THE GOVERNOR'S
REAPPOINTMENT OF JOSEPH A. SMITH TO THE OFFICE OF COMMISSIONER OF BANKS.

With a favorable report.

(FOR JOURNAL USE ONLY)

Pursuant to Rule 32(a), the bill/resolution is re-referred to the Committee on

Pursuant to Rule 36(b), the bill/resolution is placed on the Calendar of
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MINUTES
HOUSE COMMITTEE ON BANKING
Thursday, May 19, 2011

Upon the call of the chair, the House Banking Committee met on May 19, 2011, at
12:00 p.m. in room 1327 of the Legislative Building. The following members were
present: Representative Johnathan Rhyne, Chairman; Representatives Brubaker,
Dockham, Hastings, Vice-Chairs; Representatives Alexander, Brawley, Carney,
Daughtry, Fisher, Glazier, Hager, Hall, Jackson, McCormick, McGuirt, Moore,
Shepherd, Steen, and Stone.

Chairman Rhyne called the meeting to order to consider HB 686, A BILL TO BE
ENTITLED AN ACT TO AUTHORIZE THE ESTABLISHMENT OF A PAYABLE ON
DEATH ACCOUNT NAMING AN ENTITY OTHER THAN A NATURAL PERSON AS
BENEFICIARY. The chair recognized Representative Dockham to make a motion to
accept the proposed committee substitute for HB 686. The motion carried.

Representative Rhyne recognized Representative Hastings to explain the bill.

Representative Dockham moved for a favorable report on the PCS for HB 686. The
motion carried for a favorable report for the PCS for HB 686, unfavorable to the original
bill.

Representative Hager made a motion to accept the PCS for HB 810, CONSUMER
FINANCE ACTS AMENDMENTS. The motion carried. Representatlve Rhyne
recognized Representative Steen to explain the bill.

Representative Rhyne recognized several proponent and opponent outside speakers to
argue HB 810 and explain their positions on the bill. Speaking in favor of the bill were:

1. Chris McKinley, President of Green Cap Financial
2. Everett Wallace, Policy Advisor to the NC Credit and Personal-Finance

Speaking in opposition to the bill were:

1. Jennifer Epperson, Department of Justice of the State of North Carolina

2. Colonel Stephen J. Sicinski, Commander, Fort Bragg

3. Michael Archer, Regional Legal Assistance Director, Marine Corps Installments, East
- 4. Gini Schopfel, Navy-Marine Corps Relief Society, Camp Lejeune



Chairman. Rhyne adjourned the meeting at 12:44 PM.

Respectfully submitted,

Rep"resentati@eﬁohnath‘aﬂﬁhyne “Susan Beaupied -

Chairman Commrittee Assistant




AGENDA
BANKING COMMITTEE
Thursday, May 19, 2011

Room 1327 Legislative Building
12:00 PM

OPENING REMARKS

Representative Johnathan Rhyne, Chair
Banking Committee

AGENDA ITEMS

HB 686 PAYABLE ON DEATH ACCOUNTS
HB 810 CONSUMER FINANCE ACCOUNT AMENDMENTS

ADJOURNMENT



2011 COMMITTEE REPORT
HOUSE OF REPRESENTATIVES

The following report(s) from standing committee(s) is/are presented:

By Representative Rhyne (Chalr) for the Committee on BANKING.
[JCommittee Substitute for ‘
- HB 686 A BILL'TO BE ENTITLED AN ACT TO AUTHORIZE THE ESTABLISHMENT OF
A PAYABLE ON DEATH ACCOUNT NAMING AN ENTITY OTHER THAN A NATURAL
PERSON AS BENEFICIARY.

With a favorable report as to the comrhittee substitute bill, unfavorable as to the original bill.

(FOR JOURNAL USE ONLY)

Pursuant to Rule 32(a), the bill/resolution is re-referred to the Committee on

Pursuant to Rule 36(b), the (House/Senate) committee substitute bill/(joint) resolution
(No ) is placed on the Calendar of . (The original bill resolution No. ) is placed
on the Unfavorable Calendar.

_ The (House) committee substitute bill/(joint) resolution (No. ) is re-referred to the
Committee on . (The original bill/resolution) (House/Senate Committee Substitute Bill/(Joint)
resolution No. __ ) is placed on the Unfavorable Calendar.

=
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GENERAL ASSEMBLY OF NORTH CAROLINA

SESSION 2011
H 1
HOUSE BILL 686
Short Title:  Payable on Death Accounts. (Public)
Sponsors: Representative Hastings (Primary Sponsor).

For a complete list of Sponsors, see Bill Information on the NCGA Web Site.

Referred to:  Banking.

April 7, 2011

A BILL TO BE ENTITLED .

AN ACT TO AUTHORIZE THE ESTABLISHMENT OF A PAYABLE ON DEATH
ACCOUNT NAMING AN ENTITY OTHER THAN A NATURAL PERSON AS
BENEFICIARY.

The General Assembly of North Carolina enacts:

SECTION 1. G.S. 53-146.2 is repealed and a new G.S. 53-146.2A is enacted to
read:

"§ 53-146.2A. Payable on Death (POD) accounts.
(a) If any natural person or natural persons establishing a deposit account shall execute

a written agreement with the bank containing a statement that it is executed pursuant to the

provisions of this section and providing for the account to be held in the name of the natural
person or _natural persons as owner or owners for one or more beneficiaries, the account and

any balance thereof shall be held as a Payable on Death account. If one or more beneficiaries

are natural persons, the account shall have the following incidents:

(1) Any owner during the owner's lifetime may change any designated
beneficiary by a written direction to the bank.

(2)  If there are two or more owners of a Payable on Death account, the owners
shall own the account as joint tenants with right of survivorship and, except

as otherwise provided in this section, the account shall have the incidents set
forth in G.S. 53-146.1.
(3) - Any owner may withdraw funds by writing checks or otherwise, as set forth

in the account contract, and receive payment in cash or check payable to the

owner's personal order.
(4)  If only one beneficiary is living and of legal age at the death of the last

surviving_owner, the beneficiary shall be the owner of the account, and
payment by the bank to such owner shall be a total discharge of the bank's
obligation as to the amount paid. If two or more beneficiaries are living at
the death of the last surviving owner, they shall be owners of the account as
joint tenants with right of survivorship as provided in G.S. 53-146.1, and
payment by the bank to the owners or any of the owners shall be a total
discharge of the bank's obligation as to the amount paid. .

(3)  If one or more owners survive the last surviving beneficiary, the account
shall become an individual account of the owner, or a joint account with
right of survivorship of the owners. and shall have the legal incidents of an

.
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individual account in the case of a single owner or a joint account with right
of survivorship. as provided in G.S. 53-146.1. in the case of multiple owners.

(6)  If only one beneficiary is living and that beneficiary is not of legal age at the
death of the last surviving owner, the bank shall transfer the funds in the
account to the general guardian or guardian of the estate, if any, of the minor
beneficiary. If no guardian of the minor beneficiary has been appointed, the

bank shall hold the funds in a similar interest bearing account in the name of
the minor until the minor reaches the age of majority or until a duly

appointed guardian withdraws the funds.

(7)  Prior to the death of the last surviving owner, no beneficiary shall have any
ownership interest in a Payable on Death account. Funds in a Payable on
Death account established pursuant to this subsection shall belong to the
beneficiary or beneficiaries upon the death of the last surviving owner, and
the funds shall be subiect only to the personal representative's right of
collection as set forth in G.S.28A-15-10(a)(1). Payment by the bank of
funds in the Payable on Death account to the beneficiary or beneficiaries
shall terminate the personal representative's authority under
G.S. 28A-15-10(a)(1) to collect against the bank for the funds so paid, but
the personal representative's authority to collect such funds from the

beneficiary or beneficiaries is not terminated.
The natural person or natural persons establishing an account under this subsection shall
sign a statement containing language set forth in a conspicuous manner and substantially

similar to the following:
'BANK (or name of institution)
PAYABLE ON DEATH ACCOUNT
G.S. 53-146.2A
I (or we) understand that by establishing a Payable on Death account under the provisions
of North Carolina General Statute 53-146.2A that:
1 During my (or our) lifetime 1 (or we), individually or jointly, may withdraw
the money in the account.
2. By written direction to the bank (or name of institution) 1 (or we),
individually or jointly, may change the beneficiary or beneficiaries.
3. Upon my (or our) death the money remaining in the account will belong to
the beneficiary or beneficiaries and the money will not be inherited by my
(or our) heirs or be controlled by will.

(b)  Ifany natural person or natural persons establishing a deposit account shall execute

a_written agreement with the bank containing a statement that it is executed pursuant to the
provisions of this section and providing for the account to be held in the name of the natural
person or natural persons as owner or owners for one or more beneficiaries, the account and
any balance thereof shall be held as a Payable on Death account. If the beneficiary is an entity
other than a natural person, the account shall have the same incidents as set forth _in subsection
(a) of this section, except for subdivisions (4). (5). and (6). In addition, the following shall
apply if the beneficiary is an entity other than a natural person:

(1)  There shall only be one beneficiary.

(2)  Ifthe beneficiary should cease to exist before the death of the last owner, the

account shall become an individual account of the owner, or a joint account
with right of survivorship of the owners, and shall have the legal incidents of

an individual account in the case of a single owner or a joint account with

Page 2 House Bill 686-First Edition
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right of survivorship. as provided in G.S. 53-146.1, in the case of multiple

owners.
The natural person or natural persons establishing an account under this subsection shall
sign a statement containing language set forth in a conspicuous manner and substantially

similar to the following:
'BANK (or name of institution)
PAYABLE ON DEATH ACCOUNT

G.S. 53-146.2A

I (or we) understand that by establishing a Payable on Death account under the provisions

of North Carolina General Statute 53-146.2A that:

1. During my (or our) lifetime I (or we). individually or jointly, may withdraw
the money in the account.
2. By written direction to the bank (or name of institution) [ (or we),

individually or jointly, may change the beneficiary or beneficiaries.
3. Upon my (or our) death the money remaining in the account will belong to

the beneficiary or beneficiaries and the money will not be inherited by my
(or our) heirs or be controlled by will.

()  This section shall not be deemed exclusive. Deposit accounts not conforming to this

section shall be governed by other applicable provisions of the General Statutes or the common
law, as appropriate.

(d) No addition to such accounts, nor any withdrawal, payment, or change of
beneficiary, shall affect the nature of such accounts as Payable on Death accounts or affect the

right of any owner to terminate the account.
()  This section does not repeal or modify any provisions of laws relating to estate

taxes."

SECTION 2. G.S. 54B-130 is repealed and a new G.S. 54B-130A is enacted to
read:

"§ S4B-130A. Pax‘ able on Death (POD) accounts.
(a)  If any natural person or natural persons establishing a deposit account shall execute

a written agreement with the association containing a statement that it is executed pursuant to
the provisions of this section and providing for the account to be held in the name of the natural
person or natural persons as owner or owners for one or more beneficiaries, the account and

any balance thereof shall be held as a Payable on Death account. If one or more beneficiaries
are natural persons, the account shall have the following incidents:

(1)  Any owner during the owner's lifetime may change any designated
beneficiary by a written direction to the association.

(2) If there are two or more owners of a Payable on Death account, the owners

shall own the account as joint tenants with right of survivorship and. except

as otherwise provided in this section, the account shall have the incidents set
forth in G.S. 54B-129.
(3)  Any owner may withdraw funds by writing checks or otherwise, as set forth

in the account contract, and receive payment in cash or check payable to the
owner's personal order.

(4)  If only one beneficiary is living and of legal age at the death of the last
surviving owner, the beneficiary shall be the owner of the account, and
payment by the association to such owner shall be a total discharge of the
association's obligation as to the amount paid. If two or more beneficiaries
are living at the death of the last surviving owner, they shall be owners of the
account as joint tenants with right of survivorship as provided in

House Bill 686-First Edition Page 3
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G.S. 54B-129, and payment by the association to the owners or any of the

owners shall be a total discharge of the association's obligation as to the
amount paid.

(3) If one or more owners survive the last surviving beneficiary. the account
shall become an_individual account of the owner. or a joint account with
right of survivorship of the owners, and shall have the legal incidents of an
individual account in the case of a single owner or a joint accourit with right
of survivorship. as provided in G.S. 54B-129, in the case of multiple owners.

(6)  Ifonly one beneficiary is living and that beneficiary is not of legal age at the
death of the last surviving owner, the association shall transfer the funds in
the account to the general guardian or guardian of the estate, if any. of the

minor _beneficiary. If no guardian of the minor beneficiary has been
appointed. the association shall hold the funds in a similar interest bearing

account in the name of the minor until the minor reaches the age of majority
or until a duly appointed guardian withdraws the funds.

(1)  Prior to the death of the last surviving owner, no beneficiary shall have any
ownership interest in a Payable on Death account. Funds in a Payable on

" Death account established pursuant to this subsection shall belong to the
beneficiary or beneficiaries upon the death of the last surviving owner, and
the funds shall be subject only to the personal representative's right of

‘collection as set forth in G.S. 28A-15-10(a)(1). Payment by the association

of funds in the Payable on Death account to the beneficiary or beneficiaries
shall terminate the personal  representative's authority under )
G.S. 28A-15-10(a)(1) to collect against the association for the funds so paid,
but the personal representative's authority to collect such funds from the
beneficiary or beneficiaries is not terminated. :
The natural person or natural persons establishing an account under this subsection shall
sign a statement containing language set forth in a conspicuous_manner_and substantially

similar to the following:
'SAVINGS AND LOAN (or name of institution)

PAYABLE ON DEATH ACCOUNT
G.S. 54B-130A

I (or we) understand that by establishing a Payable on Death account under the provisions

of North Carolina General Statute 54B-130A that:

1. During my (or our) lifetime I (or we), individually or jointly, may withdraw

the money in the account.

2. By written direction to the association (or name of institution) I (or we).
individually or jointly, may change the beneficiary or beneficiaries.

3. Upon my (or our) death the money remaining in the account will belong to
the beneficiary or beneficiaries and the money W||I not be inherited by my

(or our) heirs or be controlled by will. -

(b)  If any natural person or natural persons establishing a deposit account shall execute

a written agreement with the association containing a statement that it is executed pursuant to
the provisions of this section and providing for the account to be held in the name of the natural

person or natural persons as owner or owners for one or more beneficiaries, the account and
any balance thereof shall be held as a Payable on Death account. If the beneficiary is an entity
other than a natural person, the account shall have the same incidents as set forth in subsection

(a) of this section, except for subdivisions (4), (5) and (6). In addition, the followmg shall apply

if the beneficiary is an entity other than a natural person:

Page 4 ' House Bill 686-First Edition
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(1)  There shall only be one beneficiary.
(2)  If the beneficiary should cease to exist before the death of the last owner, the

account shall become an_individual account of the owner, or a joint account
with right of survivorship of the owners, and shall have the legal incidents of
an_individual account in the case of a single owner or a joint account with
right of survivorship, as provided in G.S. 54B-129, in the case of multiple
owners. , :

The natural person or natural persons establishing an account under this subsection shall

sign a statement containing language set forth in a conspicuous manner and substantially

similar to the following:
'SAVINGS AND LOAN (or name of institution)

PAYABLE ON DEATH ACCOUNT
G.S. 54B-130A
1 (or we) understand that by establishing a Payable on Death account under the provisions
of North Carolina General Statute 54B-130A that:
1. During my (or our) lifetime I (or we), individually or jointly, may withdraw

- the money in the account.

2. By written direction to the association (or name of institution) 1 (or we).
individually or jointly, may change the beneficiary or beneficiaries.

3. Upon my (or our) death the money remaining in the account will belong to
the beneficiary or beneficiaries and the money will not be inherited by my
or our) heirs or be controlled by will.

(c)  This section shall not be deemed exclusive. Deposit accounts not conforming to this

section shall be governed by other applicable provisions of the General Statutes.or the common

law, as appropriate.
(d) No addition_to such accounts, nor any withdrawal, payment, or change of

beneficiary, shall affect the nature of such accounts as Payable on Death accounts or affect the
right of any owner to terminate the account.

(e)  This section does not repeal or modify any provisions of laws relating to estate
taxes."

SECTION 3. G.S.54C-166 is repealed and a new G.S. 54C-166A is enacted to
read:

"§ S4C-130A. Payable on Death (POD) accounts.
(a)  Ifany natural person or natural persons establishing a deposit account shall execute
a written agreement with the savings bank containing a statement that it is executed pursuant to
the provisions of this section and providing for the account to be held in the name of the natural
person or natural persons as owner or owners for one or more beneficiaries, the account and
any balance thereof shall be held as a Payable on Death account. If one or more beneficiaries
are natural persons, the account shall have the following incidents:
() Any owner during the owner's lifetime may change any designated

beneficiary by a written direction to the savings bank.

(2)  Ifthere are two or more owners of a Payable on Death account, the owners

shall own the account as joint tenants with right of survivorship and, except

as otherwise provided in this section, the account shall have the incidents set
forth in G.S. 54C-165.

(3)  Any owner may withdraw funds by writing checks or otherwise, as set forth

in the account contract, and receive payment in cash or check payable to the
owner's personal order. ‘

" House Bill 686-First Edition . Page 5
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If only one beneficiary is living and of legal age at the death of the last

surviving owner, the beneficiary shall be the owner of the account, and
payment by the savings bank to such owner shall be a total discharge of the
savings bank's obligation as to the amount paid. If two or more beneficiaries
are living at the death of the last surviving owner, they shall be owners of the
account as joint tenants with right of survivorship as provided in
G.S. 54C-165. and payment by the savings bank to the owners or any of the
owners shall be a total discharge of the savings bank's obligation as to the
amount paid.

If one or more owners survive the last surviving beneficiary. the account
shall become an individual account of the owner, or a joint account with
right of survivorship of the owners, and shall have the legal incidents of an

individual account in the case of a single owner or a joint account with right
of survivorship, as provided in G.S. 54C-165. in the case of multiple owners.

If only one beneficiary is living and that beneficiary is not of legal age at the
death of the last surviving owner, the savings bank shall transfer the funds in
the account to the general guardian or guardian of the estate, if any, of the
minor beneficiary. If no guardian of the minor beneficiary has been
appointed. the savings bank shall hold the funds in a similar interest bearing
account in the name of the minor until the minor reaches the age of majority
or until a duly appointed guardian withdraws the funds.

Prior to the death of the last surviving owner, no beneficiary shall have any
ownership interest in a Payable on Death account. Funds in a Payable on
Death account established pursuant to this subsection shall belong to the
beneficiary or beneficiaries upon the death of the last surviving owner, and
the funds shall be subject only to the personal representative's right of

collection as set forth in G.S. 28A-15-10(a)(1). Payment by the savings bank

of funds in the Payable on Death account to the beneficiary or beneficiaries

shall terminate the  personal  representative's authority under

G.S. 28A-15-10(a)(1) to collect against the savings bank for the funds so

aid, but the personal representative's authority to collect such funds from
pa

the beneficiary or beneficiaries is not terminated.

The natural person or natural persons establishing an account under this subsection shall
sign a statement containing language set forth in a conspicuous manner and substantially

similar to the following:

'SAVINGS BANK (or name of institution)
PAYABLE ON DEATH ACCOUNT
G.S. S4C-166A

I (or we) understand that by establishing a Payable on Death account under the provisions

of North Carolina General Statute 54C-166A that:

1.

2.

3.

During my (or our) lifetime I (or we). individually or jointly, may withdraw

the money in the account.

By written direction to the savings bank (or name of institution) I (or we).
individually or jointly, may change the beneficiary or beneficiaries.
Upon my (or our) death the money remaining in the account will belong to

the beneficiary or beneficiaries and the money will not be inherited by my
or our) heirs or be controlled by will.

(b)  Ifany natural person or natural persons establishing a deposit account shall execute

a written agreement with the savings bank containing a statement that it is executed pursuant to

Page 6
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the provisions of this section and providing for the account to be held in the name of the natural

person_or natural persons as owner or owners for one or more beneficiaries, the account and
any balance thereof shall be held as a Payable on Death account. If the beneficiary is an entity
other than a natural person. the account shall have the same incidents as set forth in subsection
(a) of this section except for subdivisions (4), (5), and (6). In addition. the following shall apply

if the beneficiary is an entity other than a natural person:

(1)  There shall only be one beneficiary.
(2)  Ifthe beneficiary should cease to exist before the death of the last owner, the

account shall become an individual account of the owner, or a joint account

with right of survivorship of the owners, and shall have the legal incidents of

an individual account in the case of a single owner or a joint account with

right of survivorship, as provided in G.S. 54C-16S, in the case of multiple

owners.

The natural person or natural persons establishing an account under this subsection shall
sign a statement containing language set forth in a conspicuous manner and substantially

similar to the following:

'SAVINGS AND LOAN (or name of institution)
PAYABLE ON DEATH ACCOUNT

G.S. 54C-166A
I (or we) understand that by establishing a Payable on Death account under the provisions

of North Carolina General Statute 54C-166A that:

1. During my (or our) lifetime 1 (or we), individually or jointly, may withdraw

the money in the account and.

2. By written direction to the savings bank (or name of institution) I (or we),
individually or jointly, may change the beneficiary or beneficiaries.
3. Upon my (or our) death the money remaining in the account will belong to

the beneficiary or beneficiaries and the money will not be inherited by my
(or our) heirs or be controlled by will.

(¢)  This section shall not be deemed exclusive. Deposit accounts not conforming to this
section shall be governed by other applicable provisions of the General Statutes or the common

law, as appropriate.
(d No addition to such accounts. nor any withdrawal, payment, or change of

beneficiary, shall affect the nature of such accounts as Payable on Death accounts or affect the
right of any owner to terminate the account.

(e)  This section does not repeal or modify any provisions of laws relating to estate
taxes."

SECTION 4. G.S. 54-109.57 is repealed and a new G.S. 54-109.57A is enacted to
read:

"§ 54-109.57A. Payable on Death (POD) accounts.

(a) Shares may be issued to and deposits received from any natural person or natural
persons establishing an account who shall execute a written agreement with the credit union
containing a statement that it is executed pursuant to the provisions of this section and
providing for the account to be held in the name of the natural person or natural persons as
owner or owners for one or more beneficiaries. Such account and any balance thereof shall be
held as a Payable on Death account. If one or more beneficiaries are natural persons, the

account shall have the following incidents:
(1)  Any owner during the owner's lifetime may change any designated

beneficiary by a written direction to the credit union.

House Bill 686-First Edition Page 7
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(2)  Ifthere are two or more owners of a Payable on Death account, the owners

shall own the account as joint tenants with right of survivorship and, except
as otherwise provided in this section, the account shall have the incidents set
forth in G.S. 54-109.58.

(3)  Any owner may withdraw funds by writing checks or otherwise, as set forth
in the account contract, and receive payment in cash or check payable to the
owner's personal order.

()] If only one beneficiary is living and of legal age at the death of the last
surviving owner, the beneficiary shall be the owner of the account, and

payment by the credit union to such owner shall be a total discharge of the
credit union's obligation as to the amount paid. If two or more beneficiaries
are living at the death of the last surviving owner, they shall be owners of the

account as joint tenants with right of survivorship as provided in
G.S. 54-109.58, and payment by the credit union to the owners or any of the
owners shall be a total discharge of the credit union's obligation as to the

amount paid. ,
(3)  If one or more owners survive the last surviving beneficiary, the account

shall become an individual account of the owner, or a joint account with
right of survivorship of the owners, and shall have the legal incidents of an
individual account in the case of a single owner or a joint account with right
of survivorship, as provided in G.S. 54-109.58, in the case of multiple

© owners.
(6)  Ifonly one beneficiary is living and that beneficiary is not of legal age at the

death of the last surviving owner, the credit union shall transfer the funds in
the account to the general guardian or guardian of the estate, if any, of the
minor beneficiary. If no guardian of the minor beneficiary has been

appointed, the credit union shall hold the funds in a similar interest bearing
account in the name of the minor until the minor reaches the age of majority

or until a duly appointed guardian withdraws the funds.
(7)  Prior to the death of the last surviving owner, no beneficiary shall have any

ownership interest in_a Payable on Death account. Funds in a Payable on

Death account established pursuant to this subsection shall belong to the
beneficiary or beneficiaries upon the death of the last surviving owner, and
the funds shall be subject only to the personal representative's right of
collection as set forth in G.S. 28A-15-10(a)(1). Payment by the credit union

of funds in_the Payable on Death account to the beneficiary or beneficiaries

shall terminate the  personal  representative's authority  under

G.S. 28A-15-10(a)(1) to collect against the credit union for the funds so

paid, but the personal representative's authority to collect such funds from

the beneficiary or beneficiaries is not terminated.
The natural person or natural persons establishing an account under this subsection shall
sign a statement containing language set forth in a conspicuous manner and substantially

similar to the following:

'CREDIT UNION (or name of institution)
PAYABLE ON DEATH ACCOUNT

G.S. 54-109.57A
I (or we) understand that by establishing a Payable on Death account under the provisions
of North Carolina General Statute 54-109.57A that:
1. During my (or our) lifetime 1 (or we). individually or jointly, may withdraw
the money in the account. :

Page 8 House Bill 686-First Edition
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2. By written direction to the credit union (or name of institution) I (or we),
individually or jointly, may change the beneficiary or beneficiaries.
3. Upon my (or our) death the money remaining in the account will belong to

the beneficiary or beneficiaries and the money will not be inherited by my
(or our) heirs or be controlled by will.

(b)  Shares may be issued to and deposits received from any natural person or natural

persons establishing' an account who shall execute a written agreement with the credit union
containing a statement that it is executed pursuant to the provisions of this section and

providing for the account to be held in_the name of the natural person or natural persons as
owner or owners for one or more beneficiaries. Such account and any balance thereof shall be

held as a Payable on Death account. If the beneficiary is an entity other than a natural person,
the account shall have the same incidents as set forth in subsection (a) of this section, except for
subdivisions (4), (5). and (6). In addition, the following shall apply if the beneficiary is an

entity other than a natural person:
(1)  There shall only be one beneficiary.
(2)  Ifthe beneficiary should cease to exist before the death of the last owner, the

account shall become an individual account of the owner. or a joint account
with right of survivorship of the owners, and shall have the legal incidents of
an individual account in the case of a single owner or a joint account with
right of survivorship, as provided in G.S. 54-109.58, in the case of multiple
owners.
The natural person or natural persons establishing an account under thlS subsection shall
sign a_statement containing language set_forth in_a conspicuous manner and substantlally
similar to the following:

'CREDIT UNION (or name of institution)
PAYABLE ON DEATH ACCOUNT
G.S. 54-109.57A
. 1 (or we) understand that by establishing a Payable on Death account under the provisions
of North Carolina General Statute 54-109.57A that:
1 During my (or our) lifetime | (or-we), individually or |0|ntlv. may withdraw
the money in the account.

2. By written direction to the credit union (or name of institution) I (or we),
individually or jointly, may change the beneﬁciag or beneficiaries.

3. Upon my (or our) death the money remaining in the account will belong to

the beneficiary or beneficiaries and the money will not be inherited by my
or our) heirs or be controlled by will.

(c)  This section shall not be deemed exclusive. Deposit accounts not conforming to this
section shall be governed by other applicable provisions of the General Statutes or the common

law, as appropriate.
(d No_addition to such accounts, nor any withdrawal, _payment, or change of

beneficiary, shall affect the nature of such accounts as Payable on Death accounts or affect the

right of any owner to terminate the account.

(e)  This section does not repeal or modify any provisions of laws relating to estate

taxes."
SECTION 5. This act becomes effective October 1, 2011.

House Bill 686-First Edition Page 9
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HOUSE BILL 686
PROPOSED COMMITTEE SUBSTITUTE H686-CSTM-7 [v.4]

5/18/2011 9:19:07 PM

Short Title:  Payable on Death Accounts. ' (Public)
Sponsors:
Referred to:

April 7,2011

A BILL TO BE ENTITLED
AN ACT TO AUTHORIZE THE ESTABLISHMENT OF A PAYABLE ON DEATH
ACCOUNT NAMING AN ENTITY OTHER THAN A NATURAL PERSON AS
BENEFICIARY.
The General Assembly of North Carolina enacts:
SECTION 1. G.S. 53-146.2 is repealed and a new G.S. 53-146.2A is enacted to
read:

"§ 53-146.2A. Payable on Death (POD) accounts.

(a)  Ifany natural person or natural persons establishing a deposit account shall execute
a written agreement with the bank containing a statement that it is executed pursuant to the
provisions of this section and providing for the account to be held in the name of the natural
person or natural persons as owner or owners for one or more beneficiaries, the account and

any balance thereof shall be held as a Payable on Death account. The account shall have the
following incidents:

(1)  Any owner_ during the owner's lifetime may change any designated
beneficiary by a written direction to the bank. .

2) If there are two or more owners of a Payable on Death account, the owners
shall own the account as joint tenants with right of survivorship and. except
as otherwise provided in this section, the account shall have the incidents set
forth in G.S. 53-146.1.

(3)  Any owner may withdraw funds by writing checks or otherwise, as set forth
in the account contract, and receive payment in cash or check payable to the
owner's personal order.

(4)  If the beneficiary or beneficiaries are natural persons, there may be one or
more beneficiaries and the following shall apply:

a. If only one beneficiary is living and of legal age at the death of the

last surviving owner, the beneficiary shall be the owner of the
account, and payment by the bank to such owner shall be a total
discharge of the bank's obligation as to the amount paid. If-two or
more beneficiaries are living at the death of the last surviving owner,
they shall be owners of the account as joint tenants with right of
survivorship as provided in G.S. 53-146.1, and payment by the bank
to the owners or any of the owners shall be a total discharge of the
bank's obligation as to the amount paid.
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3
(6)

b. If only one beneficiary is living and that beneficiary is not of legal
age at the death of the last surviving owner, the bank shall transfer
the funds in the account to the general guardian or guardian of the
estate. if any, of the minor beneficiary. If no guardian of the minor
beneficiary has been appointed, the bank shall hold the funds in a
similar_interest bearing account in the name of the minor until the
minor reaches the age of majority or until a duly appointed guardian
withdraws the funds.

If the beneficiary is an entity other than a natural person, there shall be only
one beneficiary.
If one or more owners survive the last surviving beneficiary who was a
natural person. or if a beneficiary who is an entity other than a natural person
should cease to exist before the death of the owner, the account shall become
an_individual account of the owner, or a joint account with right of
survivorship _of the owners, and shall have the legal incidents of an
individual account in a case of a single owner or a joint account with right of
survivorship, as provided in G.S. 53-146.1. in the case of multiple owners.

Prior to the death of the last surviving owner, no beneficiary shall have any

ownership interest in a Payable on Death account. Funds in a Payable on

Death account established pursuant to this subsection shall belong to the

beneficiary or beneficiaries upon the death of the last surviving owner, and
the funds shall be subject only to the personal representative's right of

collection as set forth in G.S.28A-15-10(a)(1). Payment by the bank of
funds in the Payable on Death account to the beneficiary or beneficiaries
shall _terminate  the personal  representative's authority under
G.S. 28A-15-10(a)(1) to collect against the bank for the funds so paid, but
the personal representative's authority to collect such funds from the

beneficiary or beneficiaries is not terminated.

The natural person or natural persons establishing an account under this subsection shall

sign a statement containing language set forth in a conspicuous manner and substantially
similar to the language set out below; the language may be on a signature card or in an

explanation of the account that is set out in a separate document whose receipt is acknowledged
by the person or persons establishing the account:

'BANK (or name of institution)
PAYABLE ON DEATH ACCOUNT

G.S. 53-146.2A

I (or we) understand that by establishing a Payable on Death account under the provisions
of North Carolina General Statute 53-146.2A that:

1.

2.

During my (or our) lifetime | (or we), individually or jointly, may withdraw
the money in the account,

By written direction to the bank (or name of institution) I (or we),
individually or jointly, may change the beneficiary or beneficiaries.

Upon my (or our) death the money remaining in the account will belong to
the beneficiary or beneficiaries and the money will not be inherited by my

(or our) heirs or be controlled by will.

(b)  This section shall not be deemed exclusive. Deposit accounts not conforming to this

section shall be governed by other applicable provisions of the General Statutes or the common
law. as appropriate.

Page 2
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(€) No addition to such accounts. nor any withdrawal, payment, or change of
beneficiary, shall affect the nature of such accounts as Payable on Death accounts or affect the
right of any owner to terminate the account.

(d)  This section does not repeal or modify any provisions of laws relating to estate
taxes."

SECTION 2. G.S. 54B-130 is repealed and a new G.S. 54B-130A is enacted to

read:
"§ 54B-130A. Payable on Death (POD) accounts. :

(a) If any natural person or natural persons establishing a deposit account shall execute
a written agreement with the association containing a statement that it is executed pursuant to
the provisions of this section and providing for the account to be held in the name of the natural
person or natural persons as owner or owners for one or more beneficiaries, the account and
any balance thereof shall be held as a Payable on Death account. The account shall have the
following incidents: :

(1) Any owner during the owner's lifetime may change any designated
beneficiary by a written direction to the association.

(2)  If there are two or more owners of a Payable on Death account, the owners
shall own the account as joint tenants with right of survivorship and, except
as otherwise provided in this section, the account shall have the incidents set
forth in G.S. 54B-129.

(3)  Any owner may withdraw funds by writing checks or otherwise, as set forth
in the account contract, and receive payment in cash or check payable to the
owner's personal order.

(4)  If the beneficiary or beneficiaries are natural persons, there may be one or
more beneficiaries and the following shall apply:

a. If only one beneficiary is living and of legal age at the death of the
last surviving _owner, the beneficiary shall be the owner of the
account, and payment by the association to such owner shall be a
total discharge of the association's obligation as to the amount paid.
If two or _more beneficiaries are living at the death of the last
surviving owner, they shall be owners of the account as joint tenants
with right of survivorship as provided in G.S. 54B-129. and payment
by the association to the owners or any of the owners shall be a total
discharge of the association's obligation as to the amount paid.
If only one beneficiary is living and that beneficiary is not of legal
age at the death of the last surviving owner, the association shall
transfer the funds in the account to the general guardian or guardian
of the estate, if any, of the minor beneficiary. If no guardian of the
minor beneficiary has been appointed, the association shall hold the

funds in-a similar interest bearing account in the name of the minor
until the minor reaches the age of majority or until a duly appointed

guardian withdraws the funds.
(5)  Ifthe beneficiary is an entity other than a natural person, there shall be only

one beneficiary.

(6) If one or more owners survive the last surviving beneficiary who was a
natural person, or if a beneficiary who is an entity other than a natural person
should cease to exist before the death of the owner, the account shall become
an_individual account of the owner, or a joint account with right of
survivorship_of the owners, and shall have the legal incidents of an
individual account in a case of a single owner or a joint account with right of

survivorship, as provided in G.S. 54B-129, in the case of multiple owners.
H686-CSTM-7 [v.4] : House Bill 686 Page 3
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(7)  Prior to the death of the last surviving owner, no beneficiary shall have any

ownership interest in a Payable on Death account. Funds in a Payable on

Death account established pursuant to this subsection shall belong to the

beneficiary or beneficiaries upon the death of the last surviving owner, and

the funds shall be subject only to the personal representative's right of

collection as set forth in G.S. 28A-15-10(a)(1). Payment by the association

of funds in the Payable on Death account to the beneficiary or beneficiaries

shall _terminate  the  personal  representative's _ authority  under

G.S. 28A-15-10(a)(1) to collect against the association for the funds so paid,

but_the personal representative's authority to collect such funds from the
beneficiary or beneficiaries is not terminated.

The natural person or natural persons establishing an account under this subsection shall

sign a statement containing language set forth in a conspicuous manner and substantially
similar to the language set out below: the language may be on a signature card or in an
explanation of the account that is set out in a separate document whose receipt is acknowledged
by the person or persons establishing the account:
'SAVINGS AND LOAN (or name of institution)
PAYABLE ON DEATH ACCOUNT
G.S. 54B-130A

1 (or we) understand that by establishing a Payable on Death account under the provisions
of North Carolina General Statute 54B-130A that:

1. During my (or our) lifetime | (or we), individually or jointly, may withdraw
the money in the account.

2. By written direction to the association (or name of institution) 1 (or we),
individually or jointly, may change the beneficiary or beneficiaries.

3. Upon my (or our) death the money remaining in the account will belong to

the beneficiary or beneficiaries and the money will not be inherited by my
(or our) heirs or be controlled by will.

(b)  This section shall not be deemed exclusive. Deposit accounts not conforming to this
section shall be governed by other applicable provisions of the General Statutes or the common

law, as appropriate.
(©) No_addition to such accounts., nor any withdrawal, payment, or change of

beneficiary, shall affect the nature of such accounts as Payable on Death accounts or affect the
right of any owner to terminate the account.

(d)  This section does not repeal or modify any provisions of laws relating to estate
taxes."

SECTION 3. G.S. 54C-166 is repealed and a new G.S. 54C-166A is enacted to
read:

"§ S4C-130A. Payable on Death (POD) accounts.

(a) If any natural person or natural persons establishing a deposit account shall execute
a written agreement with the savings bank containing a statement that it is executed pursuant to
the provisions of this section and providing for the account to be held in the name of the natural

person or natural persons as owner or owners for one or more beneficiaries, the account and
any balance thereof shall be held as a Payable on Death account. The account shall have the
following incidents:
(1) Any owner during the owner's lifetime may change any designated
beneficiary by a written direction to the savings bank.

(2)  If there are two or more owners of a Payable on Death account, the owners
shall own the account as joint tenants with right of survivorship and, except

Page 4 House Bill 686 H686-CSTM-7 [v.4]



O OO~ WV W —

B EDAEDPDWWWWWWWWLWWRNRNRDNNDDNDNDDINDNDND — e e o o o ot
ALWN—OVRNAVNMBUWN—OORNAAN VMR WN—=OOVEIOWVNEWN—

45
46
47
48
49
50
51

General Assembly of North Carolina Session 2011

as otherwise provided in this section, the account shall have the incidents set
forth in G.S. 54C-165.

Any owner may withdraw funds by writing checks or otherwise, as set forth

in the account contract. and receive payment in cash or check payable to the

owner's personal order.

If the beneficiary or beneficiaries are natural persons, there may be one or

more beneficiaries and the following shall apply:

a. If only one beneficiary is living and of legal age at the death of the
last surviving owner, the beneficiary shall be the owner of the

account, and payment by the savings bank to such owner shall be a

total discharge of the savings bank's obligation as to the amount paid.
If two or more beneficiaries are living at the death of the last

surviving owner, they shall be owners of the account as joint tenants
with right of survivorship as provided in G.S. 54C-165, and payment
by the savings bank to the owners or any of the owners shall be a
total discharge of the savings bank's obligation as to the amount paid.

If only one beneficiary is living and that beneficiary is not of legal
age at the death of the last surviving owner, the savings bank shall

transfer the funds in the account to the general guardian or guardian

of the estate, if any. of the minor beneficiary. If no guardian of the
minor beneficiary has been appointed, the savings bank shall hold the

funds in a similar interest bearing account in the name of the minor
until the minor reaches the age of majority or until a duly appointed
guardian withdraws the funds.
If the beneficiary is an entity other than a natural person, there shall be only
one beneficiary.
If one or more owners survive the last surviving_beneficiary who was a
natural person, or if a beneficiary who is an entity other than a natural person
should cease to exist before the death of the owner, the account shall become
an_individual account of the owner. or a joint account with' right of
survivorship of the owners, and shall have the legal incidents of an
individual account in a case of a single owner or a joint account with right of

survivorship, as provided in G.S. 54C-165, in the case of multiple owners.

Prior to the death of the last surviving owner, no beneficiary shall have any
ownership interest in a Payable on Death account. Funds in a Payable on

Death account established pursuant to this subsection shall belong to the
beneficiary or beneficiaries upon the death of the last surviving owner. and
the funds shall be subject only to the personal representative's right of
collection as set forth in G.S. 28A-15-10(a)(1). Payment by the savings bank
of funds in the Payable on Death account to the beneficiary or beneficiaries
shall _terminate the  personal  representative's authority under

G.S. 28A-15-10(a)(1) to collect against the savings bank for the funds so

paid, but the personal representative's authority to collect such funds from
the beneficiary or beneficiaries is not terminated.

I=

The natural person or natural persons establishing an account under this subsection shall
sign_a statement containing language set forth in a conspicuous manner and substantially

similar to_the language set out below; the language may be on a signature card or_in_an
explanation of the account that is set out in a separate document whose receipt is acknowledged

by the person or persons establishing the account:

'SAVINGS BANK (or name of institution)
PAYABLE ON DEATH ACCOUNT

H686-CSTM-7 [v.4] House Bill 686 Page 5
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G.S. 54C-166A

I (or we) understand that by establishing a Payable on Death account under the provisions
of North Carolina General Statute 54C-166A that:

1. During my (or our) lifetime I (or we), individually or jointly, may withdraw

the money in the account.

2. By written direction to the savings bank (or name of institution) 1 (or we),
individually or jointly, may change the beneficiary or beneficiaries.
3. Upon my (or our) death the money remaining in the account will belong to

the beneficiary or beneficiaries and the money will not be inherited by my
(or our) heirs or be controlled by will.

(b)  This section shall not be deemed exclusive. Deposit accounts not conforming to this
section shall be governed by other applicable provisions of the General Statutes or the common
law, as appropriate.

(c) No addition to such accounts, nor any withdrawal, payment, or change of
beneficiary, shall affect the nature of such accounts as Payable on Death accounts or affect the

right of any owner to terminate the account.
(d)  This section does not repeal or modify any provisions of laws relating to_estate

taxes."

SECTION 4. G.S. 54-109.57 is repealed and a new G.S. 54-109.57A is enacted to
read:
"§ 54-109.57A. Payable on Death (POD) accounts.

(a) Shares may be issued to and deposits received from any natural person or natural
persons establishing an account who shall execute a written agreement with the credit union
containing a statement that it is executed pursuant to the provisions of this section and
providing for the account to be held_in the name of the natural person or natural persons as
owner or owners for one or more beneficiaries. Such account and any balance thereof shall be
held as a Payable on Death account. The account shall have the following incidents:

(1)  Any owner during the owner's lifetime may change any designated
beneficiary by a written direction to the credit union.

(2)  If there are two or more owners of a Payable on Death account, the owners
shall own the account as joint tenants with right of survivorship and, except
as otherwise provided in this section, the account shall have the incidents set
forth in G.S. 54-109.58.

(3)  Any owner may withdraw funds by writing checks or otherwise, as set forth

in the account contract, and receive payment in cash or check payable to the
owner's personal order. )
(4)  If the beneficiary or beneficiaries are natural persons, there may be one or

more beneficiaries and the following shall apply:

a. If only one beneficiary is living and of legal age at the death of the
last surviving owner, the beneficiary shall be the owner of the
account, and payment by the credit union to such owner shall be a
total discharge of the credit union's obligation as to the amount paid.
If two or more beneficiaries are living at the death of the last
surviving owner, they shall be owners of the account as joint tenants
with right of survivorship as provided in G.S. 54-109.58, and

payment by the credit union to the owners or any of the owners shall

be a total discharge of the credit union's obligation as to the amount
paid.

Page 6 House Bill 686 H686-CSTM-7 [v.4]
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(3)
(6)

b. If only one beneficiary is living and that beneficiary is not of legal
age at the death of the last surviving owner, the credit union shall

transfer the funds in the account to the general guardian or guardian

of the estate, if any, of the minor beneficiary. If no guardian of the
minor beneficiary has been appointed, the credit union shall hold the
funds in a similar interest bearing account in the name of the minor
until the minor reaches the age of majority or until a duly appointed

guardian withdraws the funds.
If the beneficiary is an entity other than a natural person, there shall be only

one beneficiary.

If one_or_more owners_survive the last surviving beneficiary who was a
natural person, or if a beneficiary who is an entity other than a natural person
should cease to exist before the death of the owner, the account shall become
an _individual account of the owner, or a joint account with right of
survivorship of the owners, and shall have the legal incidents of an
individual account in a case of a single owner or a joint account with right of
survivorship, as provided in G.S. 54-109.58, in the case of multiple owners.
Prior to the death of the last surviving owner, no beneficiary shall have any
ownership interest in a Payable on Death account. Funds in a Payable on
Death _account established pursuant to this subsection shall belong to the
beneficiary or beneficiaries upon the death of the last surviving owner, and
the funds shall be subject only to the personal representative's right of
collection as set forth in G.S. 28A-15-10(a)(1). Payment by the credit union
of funds in the Payable on Death account to the beneficiary or beneficiaries
shall terminate the personal  representative's _ authority _ under
G.S. 28A-15-10(a)(1) to collect against the credit union for the funds so
paid, but the personal representative's authority to collect such funds from
the beneficiary or beneficiaries is not terminated.

The natural person or natural persons establishing an account under this subsection shall
sign a_statement containing language set forth in a conspicuous manner and substantially

similar to the language set out below; the language may be on a signature card or in an

explanation of the account that is set out in a separate document whose receipt is acknowledged

by the person or persons establishing the account:

'CREDIT UNION (or name of institution)
PAYABLE ON DEATH ACCOUNT
G.S. 54-109.57A

I (or we) understand that by establishing a Payable on Death account under the provisions
of North Carolina General Statute 54-109.57A that:

1.

2.

3.

During my (or our) lifetime I (or we), individually or jointly, may withdraw
the money in the account.

By written direction to the credit union (or name of institution) I (or we),
individually or jointly, may change the beneficiary or beneficiaries.

Upon my (or our) death the money remaining in the account will belong to
the beneficiary or beneficiaries and the money will not be inherited by my

(or our) heirs or be controlled by will.

(b)  This section shall not be deemed exclusive. Deposit accounts not conforming to this
section shall be governed by other applicable provisions of the General Statutes or the common

law, as appropriate.

H686-CSTM-7 [v.4] House Bill 686 Page 7
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(¢) No addition to such accounts, nor any withdrawal, payment, or change of
beneficiary, shall affect the nature of such accounts as Payable on Death accounts or affect the
right of any owner to terminate the account.

(d)  This section does not repeal or modify any provisions of laws relating to estate
taxes."

SECTION 5. This act becomes effective October 1, 2011, and applies to
agreements executed on or after that date. Agreements executed prior to October 1, 2011
remain subject to the laws in effect at the time the parties executed the agreement.

Page 8 House Bill 686 H686-CSTM-7 [v.4]
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HOUSE BILL 810
PROPOSED COMMITTEE SUBSTITUTE H810-CSRO-16 [v.4]

5/18/2011 7:11:04 PM

Short Title:  Consumer Finance Act Amendments. (Public)
Sponsors:
Referred to:
April 7, 2011
A BILL TO BE ENTITLED

AN ACT TO MAKE VARIOUS AMENDMENTS TO THE NORTH CAROLINA
CONSUMER FINANCE ACT TO INCREASE CONSUMER ACCESS AND CREDIT
MARKET PARITY.

The General Assembly of North Carolina enacts:

SECTION 1. G.S. 53-166(a) reads as rewritten:

"(a) Scope. — No person shall engage in the business of lending in amounts of ten- fifteen
thousand dollars ($140;000)_($15.000) or less and contract for, exact, or receive, directly or
indirectly, on or in connection with any such loan, any charges whether for interest,
compensation, consideration, or expense, or any other purpose whatsoever, which in the
aggregate are greater than permitted by Chapter 24 of the General Statutes, except as provided
in and authorized by this Article, and without first having obtained a license from the
Commissioner. The word "lending" as used in this section, shall include, but shall not be
limited to, endorsing or otherwise securing loans or contracts for the repayment of loans."

SECTION 2. G.S. 53-172(a) reads as rewritten:

"(a) No licensee shall conduct the business of making loans under this Article within any
office, suite, room, or place of business in which any other business is solicited or transacted.

Installment paper dealers as defined in G.S. 105-83, and-the collection by a licensee of
loans legally made in North Carolina, or another state by another government regulated lender

or lending ageney;—agency and the collection by a licensee of claims of, or payments to. an

_ insurance company licensed in North Carolina and arising in any way from an insurance policy

approved by the Commissioner of Insurance, shall not be considered as being any other
business within the meaning of this section."”
SECTION 3. G.S. 53-173 reads as rewritten:
"§ 53-173. Maximum rate of interest and fee; computation of interest; limitation on
interest after judgment; limitation on interest after maturity of the loan.

(a) Maximum Rate of Interest. — Every licensee under this section may make loans in
installments not exceeding three thousand dollars ($3,000) in amount, at interest rates not
exceeding thirty-six percent (36%) per annum on the outstanding principal balance of any loan
not in excess of six-_ one thousand five hundred dollars ($666-00) ($1.500) and fifteen percent
(15%) per annum on any remainder of such unpaid principal balance. Interest shall be
contracted for and collected at the single simple interest rate applied to the outstanding balance
that would earn the same amount of interest as the above rates for payment according to
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(g) Limitations on Loans to Individual Borrowers. — .

(1)  No loan shall be made to a borrower before the 91st day after the origination
of an existing loan made under this section, nor with less than 50% of the
indebtedness of the existing loan reduced in the current balance, unless the
borrower receives the greater of one hundred dollars ($100) or twenty
percent (20%) in cash in excess of the principal amount of the original loan.

(2) No licensee shall make a loan under this section to repay an existing loan
under this section with the licensee without providing a notice, approved by
the Commissioner, explaining the benefits of disciplined consistent
repayment of installment credit and the potential of increasing costs when
obtaining a new loan before final payment.

(3) A licensee under this section must accept and credit semi-monthly and
weekly payments from borrowers made before regularly scheduled payments
are due and also provide at the time the loan is made an example of the

potential savings that could occur as a result of more frequent payments.
(4) No licensee or an affiliate of such licensee, shall make a loan to a borrower

under this section if there exists an outstanding loan made under this section
or G.S. 53-176 between the licensee and that borrower unless the existing
loan is paid in full from the proceeds of the new loan."
SECTION 4. G.S. 53-176 reads as rewritten:
"§ 53-176. Optional rates, maturities and amounts.

(@ In leu—ef addition to making loans in the amount and at the interest stated in
G.S. 53-173 and for the terms stated in G.S. 53-180, a licensee may at-any-time-eleet-te make
loans in installments not exceeding ten- fifteen thousand dollars ($18;000) ($15,000) and which
shall not be repayable in less than six months or more than 84- 96 months and which shall not
be secured by deeds of trust or mortgages on real estate and which are repayable in
substantially equal consecutive monthly payments and to charge and collect interest in
connection therewith whlch shall not exceed the followmg actuanal rates:

1

G$7,—590)—th~1-1=&yTh Ity percent (30%) per annum on that part of the unpaxd
principal balance not exceeding ene- five thousand dollars ($1;600)($5.000).

(la) Twenty-four percent (24%) per annum on the unpaid principal balance not

exceeding ten thousand dollars ($10.000).-and
(1b) eighteen- Eighteen percent (18%) per annum on the remainder of the unpaid

principal balance.
Interest shall be contracted for and collected at the single simple interest rate applied to the
outstanding balance that would earn the same amount of interest as the above rates for payment
according to schedule.

(b)  In addition to the interest permitted in this section, a licensee may assess at closing a
fee for processing the loan as agreed upon by the parties, not to exceed twenty-five dollars
($25.00) for loans up to two thousand five hundred dollars ($2,500) and one percent (1%) of
the cash advance for loans above two thousand five hundred dollars ($2,500), not to exceed a
total fee of forty dollars ($40.00), provided that such charges may not be assessed more than
twice in any 12-month period.

(c) The provisions of G.S. 53-173(b), (c) and (d) and G.S. 53-180(b), (c), (d), (e), (f),
(g), (h) and (i) shall apply to loans made pursuant to this section.

Page 2 House Bill 810 H810-CSRO-16 [v.4]
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(e) The due date of the first monthly payment shall not be more than 45 days following
the disbursement of funds under any such installment loan. A borrower under this section may
prepay all or any part of a loan made under this section without penalty. Except as otherwise
provided for pursuant to G.S. 75-20(a), no more than twice in a 12-month period, a borrower
may cancel a loan with the same licensee within three business days after disbursement of the
loan proceeds without incurring or paying interest so long as the amount financed, minus any
fees or charges, is returned to and received by the licensee within that time.
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- 1 locationsin this-State:"
SECTION 5. G.S. 53-177 reads as rewritten:
"§ 53-177. Reecerdingfees-Fees.

(a) Recording Fees. — The licensee may collect from the borrower the amount of any
fees necessary to file or record its security interest with any public official or agency of a
county or the State as may be required pursuant to Article 9 of Chapter 25 of the General
Statutes or G.S. 20-58 et seq. Upon full disclosure to the borrower on how the fees will be
applied, such fees may either (i) be paid by the licensee to such public official or agency of the
county or State, or (ii) in lieu of recording or filing, applied by the licensee to purchase
nonfiling or nonrecording insurance on the instrument securing the loan, or-{iii)-be-retained-by

: ided;_provided, however, the amount collected by the
licensee from the borrower for the purchase of a nonfiling or nonrecording insurance peliey;-ef
for—self-insuranee;_policy shall be the premium amount for such insurance as fixed by the
Commissioner of Insurance. Such premium shall be at least one dollar ($1.00) less than the cost
of recording or filing a security interest. Provided further, a licensee shall not collect or permit
to be collected any notary fee in connection with any loan made under this Article, nor may a
licensee collect any fee from the borrower for the cost of releasing a security interest except
such fee as actually paid to any public official or agency of the county or State for such
purpose.
(b) Late Fees. —
(1) A licensee may charge a late payment charge for any payment which
remains past due for 10 days or more after the due date.
(2)  No licensee may charge a late payment charge:
a. For loans made pursuant to G.S. 53-173, greater than ten dollars
($10.00).
b. For loans made pursuant to G.S. 53-176, greater than fifteen dollars
($15.00).

More than once with respect to a single late payment.

[©
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(c)  Third-Party Payment Fees. — The licensee may collect any actual charges paid by
the licensee related to payments submitted by the borrower or at the borrower's request through
electronic or other means not affiliated with the licensee.

(d)  Deferral Charges. — A licensee may, by agreement with the borrower, collect a
deferral charge and defer the due date of all or any part of one or more installments under an
existing loan contract as permitted in the provisions of G.S. 25A-30."

SECTION 6. G.S. 53-179 reads as rewritten:
"§ 53-179. Multiple-office loan limitations.

A licensee shall not grant a loan in one office to any borrower who already has a loan in
another office operated by the same entity or by an affiliate, parent, subsidiary or under the
same ownership, management or control, whether partial or complete. This section shall apply
to intrastate and interstate operations. A licensee shall take every reasonable precaution to
prevent granting loans in violation of this section. Sueh- Subject to the limitation contained in
G.S. 53-173(g)(4). loans granted inadvertently resulting in a total liability of three thousand
dollars ($3,000) or less, shall be adjusted to the rates applicable under the Article to a single
loan of equivalent amount, and when the total liability on such loans is in excess of three
thousand dollars ($3,000), interest shall be adjusted to snmple interest at eight percent (8%) per
annum on the entire obligation."

SECTION 7. This act becomes effective October 1, 2011.

Page 4 ' House Bill 810 H810-CSRO-16 [v.4]
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April 7,2011

A BILL TO BE ENTITLED
AN ACT TO MAKE VARIOUS AMENDMENTS TO THE NORTH CAROLINA
CONSUMER FINANCE ACT TO INCREASE CONSUMER ACCESS AND CREDIT
MARKET PARITY.
The General Assembly of North Carolina enacts:
SECTION 1. G.S. 53-165 is amended by adding a new subsection to read:
“(el) 'Consumer Price Index' shall mean the Consumer Price Index for Urban Wage

Earners and Clerical Workers: U.S. City Average, All ltems, compiled by the Bureau of Labor
Statistics, United States Department of Labor, or, if that index is canceled or superseded, the
index chosen by the Bureau of Labor Statistics as most accurately reflecting the changes in the

purchasing power of the dollar for consumers, or, if no such index is chosen by the Bureau of
Labor Statistics, the index chosen by the Commissioner of Banks as most accurately reflecting
the changes in the purchasing power of the dollar for consumers."
SECTION 2. G.S. 53-172(a) reads as rewritten:

"§ 53-172. Conduct of other business in same office.

(@)  No licensee shall conduct the business of making loans under this Article within any
office, suite, room, or place of business in which any other business is solicited or transacted.

Installment paper dealers as defined in G.S. 105-83, and the collection by a licensee of
loans legally made in North Carolina, or another state by another government regulated lender

or lending ageney;-agency and the collection by the licensee of claims of, or payments to, an

insurance company licensed in North Carolina and arising in any way from an insurance policy
approved by the Commissioner of Insurance, shall not be considered as being any other

business within the meaning of this section."
SECTION 3. G.S. 53-173 reads as rewritten:

u§ 53-173. Maximum Fa&e—of—m{epest—am;—fee_eom.pmon_of_ms@‘_Personal
installment loans maximum charges and fees; limitation on interest after
judgment; limitation on interest after maturity of the loan.

. éa) Vi
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Maximum Charges and Fees. —

)]

Installment account handling charge. — Every licensee under this section
may make personal installment loans in amounts up to two thousand dollars

(82.000), as adjusted periodically in accordance with subdivision (3) of this
subsection, and collect an installment account handling charge. The

installment account handling charge shall not exceed three dollars ($3.00)
per_month for each one hundred dollars ($100.00) of the amount financed.

The installment account handling charge shall be calculated for the term of
the contract and with the total processing fee authorized in G.S. 53-173(a)(2)

added to the amount of the principal. Every payment shall be applied to the
combined total of principal and charges until the contract is fully paid. The
acceptance or payment of charges on loans made under the provisions of this

subsection shall not be deemed to constitute payment, deduction, or receipt

thereof in advance nor compounding,
Processing fee. — In_addition to the installment account handling charge

authorized by subdivision (1) of this subsection. a licensee making a loan
under this section may collect from the borrower a fee for processing the
loan equal to ten percent (10%) of the amount financed not to exceed one

hundred dollars ($100.00). as adjusted periodically in accordance with
subdivision (3) of this subsection, provided that such charges may not be
assessed more than once in a 90- dax period. This fee shall be fully earned by

the licensee at the time the loan is made and shall not be subject to any

refund requirement upon prepayment of the personal installment loan by the

borrower except as provided in subsection (i) of this section.
Adjustment of amounts. — .
a. Each year the Commissioner of Banks shall compute, in accordance

with sub-subdivision. b. of this subdivision, and announce to

licensees by May 15, the following amounts based on a reference
base index equal to the consumer price index for 1982. and the

‘adjusted_amounts shall take effect on July 1 of the year of the
computations:

1. The maximum fee under subdivision (2) of this subsection.
2. The maximum amount financed under subdivision (a)( 1) of
this section and G.S. 53-176(a).
3. The dollar thresholds for the mterest rate tiers set forth in -
G.S. 53-176(a)(1).
4. The maximum fee for processing the loan under
. G.S. 53-176(b).

The_adjustment of amounts required by sub-subdiviSion a. of this
subdivision shall be computed by following these four steps:

L Dividing the reference base index into the consumer price
index at the end of the preceding year.

2. Convertmg the amount obtained under G. S 53-173(a)(3)b.1.

to the nearest whole percent.
3. Rounding the result computed under G.S. 53-173(a)(3)b.2. to

the next lower multiple of 10 percent (10%) unless the result

=
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computed under G.S. 53-173(a)(3)b.2. is a multiple of 10

percent (10%) in which event that result shall be used.
4. For each amount referred to in G.S. 53-173(a)(3)a.l. through
a.4.. multiplying that amount by the result obtained under

G.S. 53-173(a)(3)b.3.
If the consumer price index is revised, the revised index shall be used
to compute amounts under this subsection after that revision takes

effect. If the revision changes the reference base index, a revised
reference base index shall be used. The revised reference base index

shall bear the same ratio to the reterence base index as the revised
consumer price index for the first month in which it is available bears
to the consumer price index for the first month in which the revised

e

onsumer grlce mde‘( is available.

(c) l:mﬂa&en—en—lnterest aﬂer Judgment - It a money Judgment is obtamed against
any party-borrower on any loan made under the provisions of this seetion-section, neitherthe

judgment-nor-the loan shall carry;from-the-date-of-thejudgment;-any-carry interest in-excess-of
eight-percent(8%)-per-annum-at the annual percentage rate of the loan contract as computed

under the federal Truth in Lending Act, 12 U.S.C. § 1601, et seq.
(d)  Limitatien-of-Interest after Maturity of Loan. — After the maturity date of any loan

contract made under the provnsmns of this section and until the loan contract is paid in full by

cash new loan, ref' nancmg or otherwnse ne—ehafges-ether—t‘han—mtefest-at—el-ght-pereent—(&é)

balanee—ef-the—lean— the Ioan shall carry mterest ata rate not to exceed the annual percent;ag_
rate of the loan contract as computed under the federal Truth in Lending Act, 12 U.S.C. § 1601,
et seq.

(e) Repealed by Session Laws 1989, ¢. 17, s. 3.

® Repealed by Session Laws 2001-519, s. 3.

(@)  No Other Charges Permitted. — On any loan made under the provisions of this
section, no other charge of any nature whatsoever is permitted except for those authorized by

this section and G.S. 53-175. 53-177, 53-180(e), and 53-189.

(h)  Limitation on Loans to Individual Consumers. —

(D No person licensed under this Article, or an affiliate of such_licensee, shall
make a loan to a borrower under this section if there exists an outstanding
loan made under this section or G.S. 53-176 between the licensee and that
borrower unless the existing loan is paid in full from the proceeds of the new
loan.

(2)  The acquisition by a licensee, or an affiliate of a licensee, of a loan made by
another licensee under this section to a borrower who at the time of the
acquisition has an outstanding loan made pursuant to this section from the

acquiring licensee or an affiliate of the acquiring licensee, is not a violation
of this subsection.

House Bill 810-First Edition Page 3
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(3) In the event a loan is made in violation of this subsection, the licensee shall
refund to the borrower all charges paid by the borrower with respect to the
loan, however, the borrower shall remain obligated to repay to the licensee
the amount financed under the loan.

(i) Partial Refund of Fees. — If a loan made under this section is prepaid in full prior to
the term expiration date, including payment in cash or by a new loan, or if, upon default by the
borrower, the licensee demands payment in full of the unpaid balance, the licensee shall refund
or credit to the borrower that portion of the installment account handling charge permitted in
G.S. 53-173(a)(1) as contracted on the loan but not earned as of the date of loan payoff. The
amount of any refund or credit shall be calculated according to the payment schedule originally

contracted for, and calculated in accordance with the actuarial method set forth in Regulation Z
(12 C.F.R. Part 226) as of the next installment due date following the date of prepayment. In
addition, if the loan is prepaid in full, refinanced, or consolidated within the first 90 days. the
first fifteen dollars ($15.00) of the loan processing fee shall be retained by the lender and the
remainder of the loan proces_sigg fee shall be refunded at a rate of one-ninetieth of the

remainder of the loan processing fee per day, beginning on the day after the date of the
prepayment, refinancing. or consolidation and ending on the 90" day after the loan was made.

1 Rescission of Contract. — A borrower who has entered into a contract for a loan

made pursuant to this section may, within three days of having entered into the contract,
rescind the loan contract by returning to the licensee in cash or by a certified bank check the
amount financed under the loan, and, upon delivery of those funds to the licensee, the borrower

shall have no further liability or obligations under the loan contract. No borrower may exercise

this right more than twice in a 12-month period."
SECTION 4. G.S. 53-175 reads as rewritten:

"§ 53-175. Fee for returned checks.
A licensee may collect the fee for returned checks to the extent permitted by G-S-—25-3-506-

G.S. 25-3-506, or thirty dollars ($30.00), whichever is greater. This section shall apply to any

loan made by any licensee under this Article."
SECTION §. G.S. 53-176 reads as rewritten:
"§ 53-176. Optional rates, maturities and amounts.

(a) In Heu—of-addition to making loans in the amount and at the interest stated in
G.S. 53-173 and for the terms stated in G.S. 53-180, a licensee may at-any-time-elect-to-make
installment loans in-instaliments-not exceeding ten—theus"ind-deuars-(-$~l-0-000)-f fteen thousand

dollars ($15.000) and which shall not be repayable in less than six months or more than 8496
months and which shall not be secured by deeds of trust or mortgages on real estate and which
are repayable in substantially equal consecutive monthly payments and to charge and collect
interest in connectlon thereW|th whlch shall not exceed the followmg actuarial rates:

(1 : -thousanc -
(—$7—500)—t-h+rty-pereent—(-3076)-per—anmm- wo and one-half percent 12 5%1

Qer month on that part of the unpald pr|nC|paI balance not exceedmg one

housand dollars ($5 000) and two percent (2%) per month on that gart
exceeding five thousand dollars ($5.000) but not exceeding ten thousand

dollars ($10,000), and one and one-half percent (1.5%) per month on the
remainder of the unpaid principal balance. Interest shall be contracted for
and collected at the single simple interest rate applied to the outstanding
balance that would earn the same amount of interest as the above rates for
payment according to schedule.

Page 4 House Bill 810-First Edition
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(al) Interest on loans made pursuant to this section shall not be paid, deducted, or

received in advance. Such interest shall not be compounded but shall be (i) computed and paid
only as a percentage of the unpaid principal balance or portion thereot and (ii) computed on the

basis of the number of days actually elapsed. However, if part or all of the consideration for a
loan contract is the unpaid principal balance of a prior loan, then the principal amount payable
under the loan contract may include any unpaid interest on the prior loan which has accrued
within 90 days before the making of the new loan contract. For the purpose of computing
interest, a day shall equal 1/360th of a year. Any payment made on a loan shall be applied first

to any accrued interest and then to principal, and any portion or all of the principal balance may

be prepaid at any time without penalty.
(b)  Inaddition to the interest permitted in this section, a licensee may assess at closing a

fee for processing the loan as agreed upon by the parties, not to exceed twenty—five-doHars
S N0 o AT = o o O nel a.h ndradd dalla ! N nd_ona.-na an 0,

thirty-five dollars ($35.00) for loans up to one thousand seven hundred fifty dollars ($1.750). as
adjusted periodically in accordance with G.S. 53-173(a)(3), and two percent (2%) of the cash
advance for loans above twe-theusand-five-hundred-doHars($2-500)—net-to-exceed-a-total-fee-o
forty—doHars—($40-00);—one thousand seven hundred fifty dollars ($1.750), as adjusted
periodically in accordance with G.S. 53-173(a)(3), provided that such charges may not be

o

assessed more than twice in any 12-month period.

(c) The provisions of G-8—53+73(b);~(e)-and—(d)-G.S. 53-173(a)(3). (c), and (d) and
G.S. 53-180(b), (c), (d), (e), (f), (g). (h) and (i) shall apply to loans made pursuant to this
section.

Qartion AR-Of data-na AORE han 20 d am-tha-ne o

(e) The due date of the first monthly payment shall not be more than 45 days following
the disbursement of funds under any such installment loan. A borrower under this section may
prepay all or any part of a loan made under this section without penalty. Except as otherwise
provided for pursuant to G.S. 75-20(a), no more than twice in a 12-month period, a borrower
may cancel a loan with the same licensee within three business days after disbursement of the
loan proceeds without incurring or paying interest so long as the amount financed, minus any
fees or charges, is returned to and received by the licensee within that time.

¢

& | locations i thisState."
SECTION 6. G.S. 53-177 reads as rewritten:
"§ 53-177. Reeordingfees:Fees.

(a) Recording Fees. — The licensee may collect from the borrower the amount of any
fees necessary to file or record its security interest with any public official or agency of a
county or the State as may be required pursuant to Article 9 of Chapter 25 of the General
Statutes or G.S. 20-58 et seq. Upon full disclosure to the borrower on how the fees will be
applied, such fees may either (i) be paid by the licensee to such public official or agency of the
county or State, or (ii) in lieu of recording or filing, applied by the licensee to purchase

House Bill 810-First Edition Page 5



S\OOO\IQ\M&WN—

VU DE DD DBEERRARRADLULWLWLLWLWWWWULWNNDNENNRLNRNDNRN — = — - o—— e —
— O VR NAUNBUWN—=-O VNN NBELWN O OCR AR N E LN~ O TANN B GO —

General Assembly of North Carolina Session 2011

nonfiling or nonrecording insurance on the instrument securing the loan;-or-(ii)-be-retained-by

or—recording—is—security—instrument:—loan. Provided, however, the amount collected by the
licensee from the borrower for the purchase of a nonfiling or nonrecording insurance peliey;-er
fer—seH—insurance,—policy shall be the premium amount for such insurance as fixed by the
Commissioner of Insurance. Such premium shall be at least one dollar ($1.00) less than the cost
of recording or filing a security interest. Provided further, a licensee shall not collect or permit
to be collected any notary fee in connection with any loan made under this Article, nor may a
licensee collect any fee from the borrower for the cost of releasing a security interest except
such fee as actually paid to any public official or agency of the county or State for such
purpose.
(b) Late Fees. —
(1) A licensee may charge a late payment charge as agreed upon by the parties
in_the loan contract for payments received 10 days or more after the due
date.

(2)  No licensee may charge a late payment charge:
a. For loans made pursuant to G.S. 53-173. greater than fifteen dollars

T ($15.00).
b. For loans made pursuant to G.S. 53-176. in_excess of five percent
(3%) of the amount of the payment or twenty dollars ($20.00

whichever is greater.
C. More than once with respect to a single late payment.
(€)  Third-Party Payment Fees. — The licensee may collect any actual charges paid by
the licensee related to payments submitted by the borrower or at the borrower's request through

electronic or other means not affiliated with the licensee.

(d)  Deferral Charges. — A licensee may, by agreement with the borrower, collect the

charge and defer the due date of all or any part of one or more installments under an existing
loan contract as permitted in the provisions of G.S. 25A-30."
SECTION 7. G.S. 53-180 reads as rewritten:
"§ 53-180. Limitations and prohibitions on practices and agreements.
(a) Time and Payment Limitation. — Except as otherwise provided in this Article, no
licensee making a loan pursuant to G.S. 53-173 shall enter into any contract of loan under this

Article providing for any scheduled repayment of principal or charges less than four months or

more than 25seven months from the date of making the contract if the cash advance is six

hundred-doHars—($600-00)-five hundred dollars ($500.00) or less; or more than 3713 months
from the date of makmg the contract if the cash advance |s in excess of six-hundred-doHars

0 0):-five hundred dollars ($500.00)
but not in_excess of one thousand dollars ($l,000), more than 4919 months from the date of
makmg the contract if the cash advance is in excess of ﬁﬁeen-huﬂdred-deﬂ-ars-(&—SOO)—but-net
T ne thousand dollars ($1.000) but not
in excess of one thousand five hundred dollars ($l,500); or more than 6425 months if the cash

advance is in excess of twe-theusand-five-hundred-doHars{$2;500)—one thousand five hundred
dollars ($1.500). Every loan contract shall provide for repayment ef-the-ameunt—loared—in

substantially equal-equal, fully amortizing installments, either-of-prineipal-orof principal and
charges in-the-aggregate;-at approximately equal periodic intervals of time. Nothing contained
herein shall prevent a loan being considered a new loan because the proceeds of the loan are
used to pay an existing eentract:loan.

(b)  No Assignment of Earnings. — A licensee may not take an assignment of earnings of
the borrower for payment or as security for payment of a loan. An assignment of earnings in
violation of this section is unenforceable by the assignee of the earnings and is revocable by the
borrower. A sale of unpaid earnings made in consideration of the payment of money to or for

Page 6 House Bill 810-First Edition
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the account of the seller of the earnings is decemed to be a loan to the seller by-an assignment of
earnings.

(c) Limitation on Default Provisions. — An agreement between a licensee and a
borrower pursuant to a loan under this Article with respect to default by the borrower is
enforceable only to the extent that (i) the borrower fails to make a payment as required by the
agreement, or (ii) the prospect of payment, performance, or realization of collateral is
significantly endangered or impaired, the burden of establishing the prospect of a significant
endangerment or impairment being on the licensee.

(d) Prohibitions on Discrimination. — No licensee shall deny any extension of credit or
discriminate in the fixing of the amount, duration, application procedures or other terms or
conditions of such extension of credit because of the race, color, religion, national origin, sex or
marital status of the applicant or any other person connected with the transaction.

(e) Limitation on Attorney's Fees. — With respect to a loan made pursuant to the
provisions of G8-53-+73;-G.S. 53-173 or G.S. 53-176, the agreement may net-provide for
payment-by-the-berrower-of the collection of reasonable attorney fees.

)] No Real Property as Security. — No licensee shall make any loan within this State
which shall in any way be secured by real property.

() Deceptive Acts or Practices. — No licensee shall engage in any unfair method of
competition or unfair or deceptive trade practices in the conduct of making loans to borrowers
pursuant to this Article or in collecting or attempting to collect any money alleged to be due
and owing by a borrower.

(h)  Limitations on Home Loans. — No affiliate operating in the same office or
subsidiary operating in the same office of a licensee shall make any home loan as defined in
G.S. 24-1.1A(e) in a principal amount of less than three thousand dollars ($3,000).

(i) Limitation on Conditions to Making Loans. — A licensee or an affiliate operating in
the same office or subsidiary operating in the same office of a licensee shall not make as a
condition of any loan the refinancing of a borrower's home loan as defined in G.S. 24-1.1A(e)
which is not currently in default.

) No Solicitation of Deposits. — No licensee may directly or indirectly solicit from any
borrower funds to be held on deposit in any bank; provided, however, a borrower may at his
option, by way of a military allotment or other such program, designate a depository to receive
and disburse funds for a designated purpose.

(k) Loans made pursuant to this Article solicited using a facsimile or negotiable check
shall be subject to the provisions of G.S. 75-20(a)."

SECTION 8. G.S. 53-181 reads as rewritten:
"§ 53-181. Statements and information to be furnished to borrowers; power of attorney
or confession of judgment prohibited.

(a) Contents of Statement Furnished to Borrower. — At the time a loan is made, and one
time per calendar year free at the written request of the borrower and twenty-five dollars
($25.00) for each additional request, the licensee shall deliver to the borrower, or if there be
two or more borrowers, to one of them a copy of the loan contract, or a written statement,
showing in clear and distinct terms:

(1) The name and address of the licensee and one of the primary obligors on the
loan;

(2)  The date of the loan contract;

(3)  Schedule of installments or descriptions thereof;

(4)  The cash advance;

(3)  The face amount of the note evidencing the loan;

(6)  The amount collected or paid for insurance, if any;

(7)  The amount collected or paid for filing or other fees allowed by this Article;

(8)  The collateral or security for the loan;

House Bill 810-First Edition Page 7
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(9) If the loan refinances a previous loan, the following relating to the
refinanced loan: (i) the principal balance due; (ii) interest charged that is
included in the new loan; and (iii) rebates on any credit insurance, listed
separately.

(10) In addition to any disclosures otherwise provided by law, a licensee
soliciting loans using a facsimile or negotiable check shall provide the
disclosures required by G.S. 75-20(a).

(b)  Schedule of Charges, etc., to Be Made Available; Copy Filed with Commissioner. —
Each licensee doing business in North Carolina shall make readily available to the borrower at
each place of business such full and accurate schedule of charges and insurance premiums,
including refunds and rebates, on all classes of loans currently being made by such licensee, as
the Commissioner shall prescribe, and a copy thereof shall be filed in the office of the
Commissioner of Banks.

(c)  Power of Attorney or Confession of Judgment Prohibited. — No licensee shall take
any confession of judgment or permit any borrower to execute a power of attorney in favor of
any licensee or in favor of any third person to confess judgment or to appear for the borrower in
any judicial proceeding and any such confession of judgment or power of attorney to confess
judgment shall be absolutely void."

SECTION 9. G.S. 53-186 reads as rewritten: :

"§ 53-186. Commissioner to issue subpoenas, conduct hearings, give publicity to
investigations, etc.

(@  Powers of the Commissioner. — The Commissioner of Banks shall have the power
and duty to issue subpoenas including subpoenas duces tecum, and compel attendance of
witnesses, administer oaths, conduct hearings and transcribe testimony in making the
investigations and conducting the hearings provided for herein or in the other discharge of his
duties, and to give such publicity to his investigations and findings as he may deem best for the
public interest.

(b)  Timely Response to Borrowers' Complaints and Inquiries. —
(1) Timely Commissioner response to borrowers. — The Commissioner shall

establish reasonable procedures to provide a timely response to borrowers, in
writing where appropriate, to complaints against, or inquiries concerning, a
licensee, including all of the following:

Steps that have been taken by the Commissioner in_response to the

complaint or inquiry of the borrower.

Any responses received by the Commissioner from the licensee.

Any follow-up actions or planned follow-up actions by the

Commissioner _in_response to the complaint or inquiry of the

borrower.

(2) Timely response to Commissioner by licensee. — A licensee shall provide a

timely response, in writing where appropriate, to the Commissioner
concerning a borrower complaint or inquiry, including all of the following:

a. Steps that have been taken by the licensee to respond to the

complaint or inquiry of the borrower.

Responses received by the licensee from the borrower.,

Follow-up actions or planned follow-up actions by the licensee to

respond to the complaint or inquiry of the borrower.

(3)  Provision of information to borrowers. — A licensee shall, in a timely
manner. comply with a borrower's written request for_information_in the
control or possession of such licensee concerning the loan transaction,
product, or service that the borrower obtained from such licensee as required

by G.S.53-181(a). including up to six months of payment history,

|

e 1=

b.
c.
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concerning the account of the borrower. However, nothing in this section

shall be construed to require a licensee to make available to the consumer

any of the following: : :

a. Any confidential commercial information, including an algorithm

used to derive credit’scores or other risk scores or predictors;

Any information collected by the licensee for the purpose of

preventing fraud or_ money laundering, or detecting or making any

report regarding other unlawful or potentially unlawful conduct;

C. Any information required to be kept confidential by any other
provision of law; or

11 . d. Any nonpublic_or_confidential information, including confidential

12 supervisory information.

13 () Commissioner to Develop Pamphlet. — The Office of the Commissioner of Banks

14 shall develop a written pamphlet that explains the rights and responsibilities of consumers who

I5  obtain loans from a licensee for distribution in all licensed offices. Such pamphlet shall include

16 the names, mailing or electronic mail addresses, and telephone numbers for the offices in the

17  Office of Commissioner of Banks or the Department of Justice responsible for enforcing the
I8 provisions of this Chapter. Such pamphlet shall be given to a borrower at the time a loan is
19 made by a licensee and shall be readily available to all consumers at all times in each licensed
20 office. The Commissioner shall consult with, and seek input from. representatives of
21 consumers, the licensees, and the Attorney General in the development of the pamphlet. Each

22 licensee shall be responsible for reproducing and distributing the pamphlet finally approved and
23 authorized by the Commissioner. The pamphlet developed under this subsection shall be

24  provided to consumers as of January 1, 2012."
25 SECTION 10. This act becomes effective October 1, 2011.

SO WU B R -
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PCS “New HB 810” | Current Law HB 810
Maximum Loan $15,000 $10,000 Same as PCS
Amount
Loans Under 53- | $25 upfront fee, $25 upfront fee, Increases
173 limited to 2 times per | limited to 2 times per | processing fee to
12-month period. ‘12-month period. 10% of loan up to
‘ $100.-
Increases 36% rate to | 36% on loan balance
loan balance up to up to $600 Allow account
$1,500 handling fee of $3
15% on balance per $100 in lieu of
15% on balance between $600 and interest (36%
between $1,500 and | $3,000 equivalent)
$3,000
Loans Under 53- | $25 fee on loans up to | $25 fee on loans up | Same interest rate
176 $2,500. to $2,500. structure as PCS;
1% fee capped at $40 | 1% fee capped at $40 | Increases
| for loans above for loans above processing fee to
$2,500. $2,500. $35 on loans up to
: $1,750 or 2% of
30% interest on 30% interest on loan amount above
balance up to $5,000; | balance up to $1000; | $1,750;
24% interest on 18% on balance
balance between between $1000 and
$5,000 and $10,000; | $7,500;
18% interest on 18% on entire
balance between balance between
$10,000 and $15,000 | $7,500 and $10,000 .
Recording Fee Eliminates self- Allows lender to Same as PCS
insurance when purchase insurance,
taking interest in self-insure or file
personal property, security interest
which lenders are not | when taking interest
using now. in personal property
to secure the loan.
Late Fees Late fee allowed None allowed $15.00 on 173
when payment more loans,
than 10 days past due;
5% of payment up
$10.00 on 173 loans to $20 for 176
loans.
5% of payment up to
$15 for 176 loans;

No more than once
for single late

payment




Third-Party Lender can collect Not allowed. Same as PCS
Payment Fees charges for electronic ~
or phone payments
through unaffiliated
| third parties.
Deferral Charges | 1.5% of payment for | Not allowed Same as PCS
each month deferred :
Conduct of Allows collection of | No provision Same as PCS
Business in Same | claims of or payments
Office to an insurance policy
approved by NCDOI
Limitations on Lender can refinance | No more than one No provision
Loans to loan before 90 days loan per lender at any
Individual or if balance is more | one time.
Consumers .than 50% of original
' if the new loan -
balance provides
$100 or 20% of the

balance (whichever is
greater) more in cash

'| at refinancing;

Lender must provide
a brochure when
refinancing that
explains the benefits
of “disciplined
consistent repayment
of installment credit”
and the potential of
increasing costs when
getting a new loan
before repaying the
old one;

| Lender must accept

semi-monthly or
weekly payments;
and

No more than one

| loan per lender at a

time (could still get
loans from multiple
lenders).
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State of North Carolina
' Office of the Commissioner of Banks

Beverly E. Perdue _ _ .Joseph A. Smith, Jr.
Governor . .Commissioner of Banks

" .February 2011
BY HAND DELIVERY

Honorable Phil Berger
. President Pro Tempore of the Senate
‘NIC. Senate o :
- - 16 W. Jones Street; Room 2007
Raleigh, NC 27601-2808

Honorable Thom Tillis
Speaker of the House
~N.C. House of Representatives
"7"16 W. Jones Street, Room 2304
Raleigh, NC 27601-1096

~

. ‘RE: 2010 Cbnsumer Finance Study.
Dear Senator Berger and Representative Tillis:

. Pursuant to the instructions of the 2009 - 2010 Session of the General Assembly of
" North Carolina, more fully described below, | am delivering to you under cover of this letter a
- study of the North Carolina Consumer Finance Act.”

_The North Carolina Consumer: Finance Act.(“CFA”), N.C.G.S § 53:164, is a carefully
.drafted and comprehensive. exception to North Carolina’s usury law. Its provisions squarely set
-the limits of permissible activity and.make-clear that the CFA is not a mechanism for

circumventing the State’s general usury law. The result has been the creation of a narrowly
. beunded and particularly delineated. lending industry which makes small instaliment loans. The
CFA grants to the North Carolina Commissioner of Banks (the “Commissioner”) the
responsibility to regulate this activity through licensure of consumer finance companies and
enforcement.of the normative provisions of relevant North Carolina law. It does not confer on
the Commissioner the authority to set fees and charges, all of which are subject to statutory
limits.” : ' :
Location: 316 W, Edenton Street, Raleigh, NC 27503
Mailing Address: 4309 Mail Service Center, Raleigh, NC 27699-4309

(819)733-3016  Fax (919) 733-6918  Intemnet: www.nceob.org
An Equal Opportunity/Affirmative Action Employer February



For the year ended December 31, 2009, companies making small consumer loans in
North Carolina had outstanding loans of $1.2 billion and stated equity of $245.9 million. This
tompares with aggregate North Carolina net-loans outstanding of North Carolina state-
chartered banks of $159.3 biliion and equity capital of such banks of $28.2 billion. Six
.. tonsumer finance companies made 80% of the small loans outstanding, with 75 companies

_ the smallloans outstanding. The ‘average amount of such loans was $2,341.

" accounting ,for"tﬁe-.rerriair)dgrf “Two of the six largest consumer finanee companies made 66% of

"+ ".The 2009 Session of the General Assembly of North Carolina established a Joint
Legislative Study Commission on the Modernization of North Carolina Banking Laws and the
- Consumer Finance Act (the “Commission”), which in 2010 conducted a study bf the CFA. Atthe
conclusion of the study, the Commission recommended that the Commissioner do a further
study and report to the General Assembly on'the topics set out in the original study: the rise in
.operating costs for the industry and what impact it was having on the delivery of the product,

' . the maximum amount that could be~extended to any single borrower, the rate and fee

:structure, and.“strategies for increasing consumer protection.and disclosure.” The North
Carolina Office of the Corhmissio_ner of Banks (“NCCOB”) was also asked to do a series of tasks
‘ 'ihcludihg.: revisiting 'past dat‘a', reviewing and possibly changing the annual report form,
'gathering new data, and analyzing this new data. The Commission’s recommendations require
that any CFA modifications balance “all appropriate consumer protections” with “the
requirement for potential profitability of the lender.”

Pursuant to the Gommission’s recommendations, NCCOB sponsored four meetings
participated in by representatives of the consumer finance industry and consumer advocates.
In addition, NCCOB sponsored preparation by the UNC Center for Community Capital of an
" analysis of industry profitability based on existing reports submitted to NCCOB as required

“under the CFA. ' :

.

-On the Basis of the foregoing, the Commissioner finds that: .

- -*  While there'has been an increase in o'perating. expenses of North Carolina consumer
" finance companies over time, the increases have been covered in substantial part by
- .an.increase in the averége loan amount. As a result, the majority of these
companies remain profitable and the potential for profitability continues to exist
under the current framework, although lenders may not be as profitable as they
would like.

'« The adjustment of the consumer loan market mentioned above has resulted in a
concentration of foan activity in six consumer finance companies and a modest
reduction in the number of companies making consumer loans. These
developments mirror-comparable developments in the banking industry:
concentration of assets and activities in a relatively small number of banks.

T s
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_®  While some concerns have been expressed, based on anecdotal evidence, regarding
- persistent refinancing of consumer loans, no-compelling evidence was submitted by

- tonsumer advocates or discovered in a review of NCCOB and Justice Department . -

files to support the view that refinancing is an abusé of consumers or-in need'of.
remediation.

* In light-of the foregoing findings and after careful consideration of the follo'Wing‘ report
. and submissions from meeting participants, the Commissioner does not recommend any .
- changes in the CFA, either to enhance industry revenue or increase consumerprbtections.
\
It should be noted that, as a result of the study, Annual Report forms for consumer
finance companies have been revised to enhance and standardize the information included in
. such reports, so that the industry may be more effectively monitored by alf stakehoiders.

. _“"The conclusions of this report are not intended to suggest that the financial services
provided to unbanked and under-banked North Carolinians are satisfactory. It is to suggest that
efficient and low cost services to this market cannot be fully achieved either by‘traditional
de'poéitory institutions or traditional small loan companies. The Commissioner recommends
that future studies on this topic focus on the utilization of advanced communications and ' -

-information progessing technology t6 reduce the costs and manage risks of financial services to :

-this market.

. Smith, Jr.
“Commissioner of Banks

Sincerely,

g
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UNITED STATES MARINE CORPS
MARINE CORPS INSTALLATIONS EAST
PSC BOX 20005
CAMP LEJEUNE, NC 28542-0005

5830
SJA
18 May 2011

North Carolina General Assembly
Raleigh, North Carolina

To the Honorable Members of the North Carolina General Assembly,

1.  Inmy letter of April 20, 2011, I advised of the Department of Defense’s opposition
to North Carolina House Bill 810 and the reasons therefore. I understand that as the bill
moves through the legislative process, there may be amendments to it. Accordingly, I
have been authorized to set forth some general concerns of the Department of Defense
concerning proposed changes to North Carolina’s Consumer Finance Act.

a.  Interest rates and Fees. The Department of Defense continues to be
concerned about policies and statutes that prescribe products with a uniformly high
interest rate and only cursory evaluation of credit worthiness of the borrower. We find
that there are already many high interest lenders that target and harm military service
members within the current statutory limitations, and the proposed changes would more

‘likely exacerbate this situation. Troops, particularly those that are unsophisticated and
more junior in rank, turn to high interest lenders for quick cash in times of perceived or
actual financial distress, as they are encouraged to by extensive lender advertising —and
the promise of “no credit checks” and automatic approvals. Unfortunately, due to a lack
of information, haste, misleading sales, or bad judgment, military borrowers sometimes
forego other options and resources in purchasing high cost lending products. Further, we
find that high cost loans are more likely to cause additional, longer term harm for service
members and their families rather than resolve financial problems. Thus, to the extent
that North Carolina law makes small loans more expensive through any increase in
interest rates, fees, or other expenses, these products will cause more harm to financially
distressed troops and are less likely to have any beneficial effect.

b.  Transparency. The Department of Defense believes that lenders should
clearly and conspicuously disclose the real cost of the loan, including the actual cost of
borrowing expressed as a true annual percentage rate (APR). Military consumers are-
generally familiar with and understand APR. Furthermore, expressing the loan cost as
APR allows consumers to compare such costs with other loans. The consumer’s ability to
understand the real cost of the loan is diminished to the extent that fees or charges are not
included in the calculation of the APR. Further, lending products and regulations that
cause monthly loan payments to be applied in greater amounts to front-loaded interest

and less to principal, increases the actual cost of the loan and tends to mislead consumers
as to its cost.
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c. LoanRollover. Troops sometimes engage commercial lenders to alleviate
acute financial distress with an injection of quick cash. Unfortunately, our experience
has been, particularly but not exclusively with respect to payday loans, that all too often,

“the high interest loan harms rather than helps the service member. After obtaining the
loan, recurring monthly bills and other expenses must still be paid. Now, however, the
consumer has another monthly obligation, repayment of the high cost loan. When the
borrower is unable to meet all these financial obligations, the lender encourages him to"
obtain another high interest loan to repay the initial loan, commencing a vicious
downward circle of increased borrowing and debt. The Department is concerned about
any legislation that tends to encourage the practice of making or obtaining rollover loans;
i.e., new loans to pay for old loans.

d.  Choice of Law. Should North Carolina enact legislation adverse to
military consumers, the potentlal exists for other states to nnport such regulations through
contractual choice of law provisions.

2. The Department of Defense continues to be concerned about the issue of small loan
finance law, a matter that directly impacts the readiness and well being of armed forces
personnel. Further, as described in my previou_s letter, the enactment of legislation

contrary to the aforementioned principles is likely to have a disproportionately adverse .
impact on service members, who are affected in ways and degrees not experienced by the

. general public.
on 2L AL

M. S. ARCHER
Regional Legal Assistance Director
Marine Corps Installations East
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66The first time we came to the loan
company, we had just made a military
move, from Hawaii to North Carolina.
On moving day, the truck caught on
fire in our driveway. We had to call ;
transportation management to come
take pictures while the truck was on
fire with our things in it. We did the
claims, but meanwhile we were
advised to go ahead and get a loan. ;

e —

A friend of ours told us about an
installment loan company we could
£0 to because we are military. He told
us, ‘Hey, come over to this loan :
company. They can work with you. John joined the Marine Corps right out of high school. He and
They know you’re military.’ Ellie have been together for 20 Yyears. It gives them peace of
mind knowing that Ellie can go to their local installment loan
company for help, if necessary, while John is deployed.

When you’re military, you move
around so much that it looks unstable
and it drops your credit score.

The consumer installment loan company is very important to the military. They’ll work with you because
they know you’re military. They look at your credit differently and understand that you move around a lot.
And these loan companies tend to help the military better, and faster—you will know something within
minutes instead of days. .

When John’s mother was ill, the military flew us to his hometown so he could see her while she was in the
hospital. He was halfway back to where he was deployed when she passed away. I had to get aloan so he
could actually get back home to £0 to his mother’s funeral. 99

John: 1t really made me feel good that Ellie could go into the loan company and be able to get the
money and the help that she needed. It made me feel good because it was real important for me to go to my
mother’s funeral. 5

ééWe have a good working relationship with the loan company. It’s a sense of stability, especially for
military personnel, If they have excessive debt, they get in trouble. It’s not only his job, it’s also the
spouses job to make sure that your credit is in check. Soldiers have to keep up a certain security clearance,
and if they have excessive debt they get in trouble or can lose their clearance.

In every duty station there is a list which tells you all of the companies to stay away from, but the small
installment loan company is actually referred from member to member because they will work with you. 55

John: “Ip’s 5 peace of mind to me knowing she can get things taken care of while I am deployed.y5

See Ellie and John’s video at: www.MilitaryFamilyInstallmentLoanStory.info
‘/ww.AssociationForResponsibleLending.org



From: Dan McNeill [mailto:dkmcneil182 18@gmail.com]

Sent: Thursday, May 19, 2011 05:54 AM

To: Rep. Harold "Bru" Brubaker; Rep. Johnathan Rhyne, Jr.; Rep. Jerry Dockham; Rep. Kelly
Hastings; Rep. Danny McComas : '

Cc: Rep. Rick Glazier

Subject: House Bill 810

Gentlemen,

Please excuse the intrusion. | am Dan K. McNeill, a native of the Great State of North Carolina
and a taxpaying NC citizen all my adult life. I spent 40 continuous years as a commissioned
officer in the Regular Army of the United States immediately after I graduated from NCSU in
1968. Twenty five of those years were spent over 8 assignments at Fort Bragg.

I respectfully request that you not support with your vote House Bill 81 0, a proposed bit of
legislation which has the potential to target, with what some are calling usurious lending
practices, American Soldiers, Sailors, Airmen, and Marines who are assigned to duties in North
Carolina. Those individuals, who by the way are all volunteers, daily face the stresses and
demands brought on by almost 10 years of persistent conflict.

The demands inherent with frequent moves and deployments place extraordinary fiscal burdens
on our Troops. I know this from first-hand experience because of the frequent moves endured by
my family and myself and by the deployments I have made to RVN, ROK, Italy, Panama, Saudi
Arabia, Iraq, and Afghanistan.

I am certain some of you, Rep. Glazier for sure, work hard to make North Carolina a military-
friendly state. And for good reason, I believe. With the imminent move of US Army Forces
Command to Fort Bragg, it would seem the possibility exists for defense-related business to
become one of the top business segments in North Carolina.

House Bill 810 has the potential to make our State seem a lot less military-friendly.

Yr. ob. svt.,
Dan K. McNeill
General, United States Army-Retired



Case 1

In 2005 Mr. and Mrs. Jones* obtained a small loan with an APR of 30.36%. The total amount of
the loan was $1,404.41, but with the high insurance fees on the loan, the Jones only received
$1,009 in cash from the loan. The interest rate and fees charged on the loan were $494.82 and
the insurance fees were $391.93. Had they known then that this loan would be refinanced three
times and place them in economic peril they would have chosen any of the several other options
available.

On the first, and all three subsequent loans, the Jones were told they had to purchase four kinds
of insurance: Joint Credit Life, Single Credit Accident & Health, Single Interest Auto, and Credit
Unemployment. A year later, unable to pay the loan off, the Jones were told they should
refinance the loan. They received only $190.36 on the second loan but paid $436.46 in fees on
the refinance. 'In 2007 they refinanced again getting $508.25 but paying $423.74 in fees. Finally
in 2008, they refinanced again, this time getting no funds from the loan but paying $317.22 in
fees. When all was said and done the Jones actually received $1,707.61 in cash and minus a
small portion of fees refunded to them paid $1,318.81 in fees.

It is unclear what the future holds for the Jones, their case is being considered for litigation, but
what is clear is that this loan did not help the Jones but mstead made them much worse off than if
they had cons1dered other options.

Loan Date | Amount to Bon:qwer | Fees Fees Refund | m
. 4/29/05. $1,008.72' $417.46 -$0 - $417.46
4/3/06 - - 190.36 : 4;36.46 134.09 | | 302.37 |
8/13/07 508.25 423.74 62.61 361.13
11/21/08 0 317.22 79.37 237.85
Totals $1,707.33 | $1,594.88 $276.07 : $1,318.81

APRs and Type of Insurance
11/21/08 APR 29.55% State, 32.49% Federal,

18 month loan payments due 1/4/09. Maturity date: 6/4/10

~Joint Credit Life $20.45 plus $3 origination fee
Single Credit Accident & Health $44.16 plus $3 orig fee
Single Interest Auto Ins. $139
Credit Unemployment Ins. $45.61



8/13/07

4/3/06

4/29/05

APR 28.43% State, 30.31% Federal,
24 month loan payments due 9/13/07 Maturity date: 8/ 13/09

Joint Credit Life $33.90 plus $3 orig fee

Single Credit Accident & Health $67.20, plus $3 orig fee
Single Interest Auto Ins. $176

Credit Unemployment Ins. $80.64

APR 28.49% State, 30.38% Federal,
24 month loan payments due 5/6/06 Maturity date: 4/6/08

Joint Credit Life $33.47, plus $3 orig fee

SCA&H $66.36, plus $3 ong fee
SIAIns $176
CUI , $79.63

APR 28.48% State, 30.36 Federal

~ 24 month loan payments due 6/5/05 Maturity date: 5/5/07

.JCL $33.47, plus $3 orig fee

SCA&H $66.36, plus $3 orig fee

SIA Ins $176

CUI $79.63



Case 2

in April of 2008, Mr. Philips* obtained a $3,395.79 loan from a finance company. The loan was for 36
months and had an APR of 24.18%. Included in the loan were credit insurance premiums (life, disability,
personal property) totaling $395.69, so Mr. Phillips only received $3,000.10 from the loan. Over the term
of the loan Mr. Phillips would pay $4,807.44. The lender did not properly explain to Mr. Philiips that he
could get the loan without paying for the insurance. In determining the amount of personal property credit
insurance they could sell Mr. Phillips, the lender used the purchase price for the items rather than the
replacement values, thereby overvaluing their security interest and the amount of credit insurance they
could sell Mr. Phillips.

Mr. Phillips made his monthiy payments ($133/mo) for approx the first 18.months, and during that time the
lender sent constant promotional material trying to get Mr. Phillips to refinance and seek larger additional
loans. Loan up-selling is relentless with each monthly statement saying things such as:

“What is it about summer that makes us all want to be kids again? Could you use a little extra
cash to make some summer magic of your own happen?”

“Whatever your cash needs may be we are just a phone call away 888-888-8888"

“The Holidays are over, now your mail box is bulging with bills, would a little extra case help you
pay off those bills”

“Now is a great time to do a tune-up on your auto your wardrobe and your finances would $1,500
help to pay off your bills”

“Make your birthday extra special by treating yourself to something you have always wanted — we
can approve a loan for you in less than an hour.”

Then, in approx. October 2010, Mr. Phillips was unable to make his payments because he lost his job.
Almost immediately upon being late with his payment, the lender began calling his home and his cell
phone 2-4 times per day. They also called two of his friends who were listed as references in the loan
paperwork. The lender told one of them that they were calling from a local employer and that he should
tell Mr. Phillips to call this number because they had a great new job for him. The lender eventually
brought suit against Mr. Phillips in small claims court, but did not bring any documentation showing that
he owed them the amount they were asking for. The magistrate ruled against the lender and the lender
appealed to district court. The attorney for Mr. Phillips has filed an answer and counterclaims (debt
collection claims, Consumer Finance Act violations, Ch. 75), and is unable to use the court system
because of a manditory arbitration agreement included in the loan agreement.

$560.18 principal and interest on the insurance



DIRECT LOAN
PROMISSORY NOTE-SECURITY AGREEMENT
DISCLOSURE STATEMENT PURSUANT TO FEDERAL TRUTH-IN-LENDING ACT

Date of Loan . Account/Contract Number Type GPL
12/10/2009 '
ANNUAL CREDITOR DISCLOSURES REQUIRED BY FEDERAL LAW !
PERCENTAGE DEBTOR(s) (Name and Address)
RATE Cardinal Finance Company of Whiteville, Inc.
¥ne cost of crent H
ooty 608 S. Madison St. R E D A( : I E D
State 30.00 % | whiteville, NC 28472
ANNUAL FINANCE Amount Total of AMOUNT FINANCED (Federa! Disclosure) . .............. $ 3:::;
PERCENTAGE CHARGE Financed Payments LOAN PR'OCESSING FEE .. ..ottt iiiiiiniean S X
RATE The dollaramount the | The amaunt of cradtt | The amount you wit have paid | (Included in Estimated Finance Charge in Federal Disclosure}
The cost ol your cradh credwilcastyou, - § prowided to you oron paymants us neong. | ITEMIZATION OF AMOUNT FINANCED OF (NOATH CAROLINA) § ______ 37861
52 yaary ate. o A. Amount pald on your account no: — 38265
Federal 5193 %[$ 6_3.80 $353.61 $ 41741 PANGIOE ..o s 31456
AN [TEMZATION OF THE AMOUNT FINANCED IS SHOWN ON THIS DOCUMENT. YOUR PAYMENT $ s 1
SCHEDULE Wit BE: Interest Due _____ Days 505 3236
NUMBER OF PAYMENTS | AMOUNT OF PAYMENTS | WHEN PAYMENTS ARE DUE Less Loan Refunds:
§ of each month Credit Lila Prem
. beginning next
7 $59.63 01102010 manth, Cradit ARH Prem
Final Maturity Credit Property Prem . ........
0 $0.00 07/10/2010
Paymen Do Credit Auto Prem .
INSURANCE Credil'-Unemp. Prem
TYPE and PREMIUM SIGNATURE
Ds.,.,. Croc Liss . $0.00 twan! Crad!i Ule insurance.
sraranca Ongeanon Fee $0.00 Snaur B. given 1o you directly: Check No............... $ 0.00
D"’" Craatlite $0.00 g:,:,"‘"‘ only ¥ Cracit Accident & heamn Pramiom | & 3 mount paid to others on your behalt:
[routrce Gronaven Fee $0.00 e Non-Fillng FBE(S) . . .. 0evveviieniinerriennniniennes $ - 0.00,
[Jeeose cact acivom s voam| $0.00 veart Crad 1and beath Insurance. Insurance Origination FEe. ..............coceueenenss s 000
mance Ongiranon Fes $0.00 Signaure Toi pany (credit fte premium) . .. ........ s______ 000
IR T— $0.00 | wani Joint Crach Accidat and Heait nsurgnce. Toinsurance company {credit A&H premium). . ......... $ 0.00
Insusranca Origination Fee $0.00 Signawre Toinsurance y (credit Y ium) . ... .$ - 000
[Jiersos proen tasurance $0.00 § wani Creati Propany tnsuranca. : ToInsurance company (Single interest auto premium)... § 0.00
Inurance Onpnaton Fes $0.00 | signare Toinsurance y (credit ploy premium)... § 0.00
+
[Jsiowe rearses s ms $0.00 1 warnt Singla intermat Au Insurance, Toi y (non-fillng premium) .. ........... s 30.00
To public officials (UCC-1 recording) .. ................ s 0.00
[CJermat unampoment . $0.00 1 vt Gradit Unemploymant insurence, To public officiats (MVR-6 recomding) .................. [} 0.00
s Loan P D FBE ... i e [ 25.00
To, . 3 0.00
i To, 3 0.00
Credit Lite Insurance Credit Accident and Heaith !nsurance and Crodit Unamployment
Insurance are not required to obtain credit, and wifl not ba provided unless you sign and agrea TOTYAL DISBURSEMENTS s 378.61
to pay the addilional cost. You may obtain propenty and/or auto insurance from a company . :
other than Cardinal Finance Company, Inc. Il you oblain tho above i hrough Cardinal
Finance Company, Inc.. the cost of the insurance will be as specified above and there will be a .| RIGHT TO RESCIND INSURANCE: Credit Insurance oblained In conngction with
non-refundable insurance onigination lee chamed as stated above. The tem of the insurance this ioan will be procured subject to the terms and conditions of lhe “Certificate of
will ba tor the term of the loan. Insurance” issued. Each insured shall have the RIGHTS.TO HE'SCINC:‘B a:y suchf;
. ivi ity i in Insurance upon giving written notice to the insurer within 30 days rom the date t
SECURITY: You are giving a sacurity interest in: Ineureg mglvesgsuc’? cortilicaes. ys
D The goods or propenty being purchased.
INSURANCE AGAINST LIABILITY FOR BODILY INJURY AND PROPERTY
Your personat property. DAMAGE TO OTHERS IS NOT INCLUDED IN THIS TRANSACTION.
D Your automabile -
LATE CHARGE: If a payment is late, rou will not be charged a late charge.
NOTICE TO BORROWERS: Article 32, Section 360 of Chapter 56 of the General Statutes of | PAYMENT: It you pay off early you will not have to pay a panalty.
North Carolina requires thal we notify you of your option to provide us through an agen! of your | See your promissory note balow for anr additional inf aboul y
own choosing ai any lime during the tenm of-the loan the physical damage insurance we | delaull or any ragquired repayment in ful belore the scheduled date. You should
require on the molor vehicle used as collateral for your ioan, I insurance is terminated or non- | also see your securily agreement for addilional Information abou! the security
- fenawed the secured Panty may add the cost of aulo insurance to your balance. interasts.
PROMISSORY NOTE
FOR VALUE RECEIVED, the undarsigned jointly and soverally promise to pay 10 the order of Creditor the Amount Financed and a Finance Charge. The Finance Charge may consist
of a loan processing lge, a non-refundable Non-Filing Fee and Interast. The Loan P ing Fae may not $25.00 lor loans up to $2500.00 and 1% of the cash advance for
foans above $2500.00 nol 1o exceed a maximum lzo of $40.00. Tha interast shall be computad with respect to the Fi not ing seven thousand five hundred

doilars ($7,500), at the rate ol thirty percent (30%) per annum an that pan of the unpaid balance of tha Amount Financed not exceeding one thousand dollars ($1,000) and eighteen
percent (18%) per annum on tha remaindar of the unpaid bal ol the A i until pald or the Maturity Date. Interest shal be contracted for and coliecied at the single
simple interes rate applied 10 the omslnndin? balance thal would eam the same amount of interast as the abovs rates for payment according fo schedule. Interest shall be compuied
on the basis of the number of days actually elapsed and a day shall be 1/365th of a year. Payments shall first bo applied to the Finance Charge to date of payment and any balance to
the Amount Financed. Pmpaixmnl msy be made at any time in any amount without T::nalty. Both the Amount Financed and the Finance Charge are payable ai the address of
Creditor above, or at such other place as the lagal holder hereol may dasignate. Amount Financed and the Finance Charge shall be due and payable in the number of
installments, in the amounts and on the dates shown above under ths disclosad payment scheduls with the date of the ias! instaliment paymant being the maturity date, at which time
ali unpaid A Fi and the Finance Charge shall ba due and payable, unless the y date is otherwise or def by Craditor. Any unpaid balance of
the Amouni Financed remaining. after the maturity date will accrue interest at the rate of aight parcent (8%) per annum. G.S. 53-176. in the event a check is tendered in payment of
any amoun! due under this loan and upon presentmant to the named drawse, such check is retumed due to insufficient funds or credit, the Craditor, in addition to the assessment of
the aforesaid charges, shall have the right lo assess against the Dablor an additienal charge in an amount not lo excesd tha maximum charge permitted by North Carolina statutes for
al

the nd g foe of item. The of this charge is posted in the office of the Creditor. G.S. 53-175 and G.S, 25-3-512. In the event of dafauit in
payment of any instalimeni when due or of any default in the Sacurity Agreement or if the Craditor d ines that the p of rf or realization of coll lis
significant impai the unpaid A Fi d and Finance Charge shall, at the option of Creditor, become due and payable without notice or

I 0 or d, pi F an
demand. zgilure to exercise this option shall not consfitute a waiver of the rigK! to exercise the same ai any other time.
The gned walve p for pay protest and notice of and al di on the gi of of lime for the payment hersol. This loan is
fegulated by tna provisions ol Chapier 53, Article 15 of the Nonh Cardlina General Statutes. N

DEBTOR(s) further agrees by signing below: {1) that a copy of this document was received and that afi applicable blanks were completed on the "Date of Loan"; {2)
Creditor is authorized 1o make disbursements shown in the “ltemization"; (3) the signatures serve as execution of the “Promissory Note* and the “Security Agreement”; (4)
that the word °(Seal)” beside my name is adopted as my personal seal and that it was my intention to so adopt that as my seal; and (5) that *Debtor(s)* shall mean the

singular or plural as applicable.
WHANESS THE HAND(s) AND SEAL{s) OF DEBTOR(s)

{Seal)
Dabior ‘
- (Seal)
Witness - Detror
_ {Senl)
Wiiness Dadtor

NOTICE: SEE REVERSE SIDE FOR IMPORTANT INFORMATION
Rev 6/ ORIGINAL



SECURITY AGREEMENT
NOW THEREFORE, in consideration of said Loan and to further secure the payment of said Note, the undersigned Debtor(s) hereby conveys a security interest
to Creditor, its successors and assigns in the "Collateral® hereinatter described, provided, however, if the Debtor'(s) well and truly pays and discharges said Note
according to the terms thereof, then these presents shall cease and be void.

DESCRIPTION OF PROPERTY GIVEN AS COLLATERAL
(1) Personal property now located in or about Debtor(s) residence at the address set forth, described as foliows:

Desc: Rea 18in Color Tv; * Desc: Ge Floor Mode! Color Tv; * Desc: Rea 23in Color Tv: * Desc: Zenith 18in Calor Tv; * Desc: Lennox Sound Radio v
Player: * Desc: Mitsubishi Ver; * Desc: Magnavox Vcr; * Desc: Rca Compact Disc. Player & Cass.; * Desc: Uniden Scanner; * Desc: Cahinsaw; * De
Network Satelitte; * Desc: Jvc Dvd Player ’

Any item circled above is in addition hems listed above are the same as
10 items listed an UCC 1 Form Dated: those listed on the UCC 1 Form Dated:

{2) Venhicle(s), complete with ali attachments and equipment, now located at the Debtor(s) residence set forth above, described as follows:

New ot Yaar of MAKE SERIES NAME BODY TYPE & MODEL NO. NO. HP - 65 IDENTIFICATION NO.

Used Modeal {Aisp *No." If aoolicable) (i truck, tons cnpaéily) CYL. and later (Serial or Motor No.)
t
(3) Other (Describe)

(4) All accessions to the foregoing. SEE BELOW FOR ADDITIONAL PROVISIONS OF SECURITY AGREEMENT

ADDITIONAL PROVISIONS OF SECURITY AGREEMENT

I_)ebtor(s) warrants that the title to said Collateral is vested in Debtor(s) free of liens and encumbrances, and no financing statement or other
lien instruments cavering any of the Collateral is on file in any public office. Debtor(s) shall keep said Collateral in good repair, free from all
attachments, executions, liens, security interests, taxes and encumbrances and shall not use the same nor permit it to be used illegally, for hire
or in any contest.

It this Security Agreement includes a motor vehicle, Debtor(s) covenants he will not remove same from the State of his present residence
shown above and if this Security Agreement includes other personal property. Debtor(s) covenants he will not remove such other personal
property from his residence, without the written consent of the Creditor. Neither ioss of nor injury to said property shall relieve Debtor(s) from
his obligation hereunder.

Debtor(s) may retain possession of the Collateral until default hereunder. If default shali occur in the payment of the debt secured hereby or
any conditions of this Security Agreement or if Creditor feels unsecured in his Security, then the Creditor may take immediate poss f
the collateral, wherever found, with or without legal process, may require the Debtor(s) to assemble the Collateral and make it availa
Creditor and make it available reasonably convenient to both parties and may exercise any right and remedies granted Secured F
Article 9 of the Uniform Commercial Code upon default by a Debtor under a Security Agreement.

-~ w

The following notice is applicable it this box has been checked and signed by Creditor representative,

[0 appucasLE BY

Representative

NOTICE

ANY HOLDER OF THIS CONSUMER CREDIT CONTRACT IS SUBJECT TO ALL CLAIMS AND DEFENSES WHICH THE DEBTOR SHALL ASSERT AGAINST THE
SELLER OF GOODS OR SERVICES OBTAINED WITH THE PROCEEDS HEREOF. RECOVERY HEREUNDER BY THE DEBTOR SHALL NOT EXCEED AMOUNTS

PAID BY THE DEBTOR HEREUNDER.

ARBITRATION AGREEMENT AND JURY TRIAL WAIVER: Any dispute, controversy or claim arising out of or in any way related to this Note, or any default flereunder. or
the retationships which may resuit from this Note, or the purchase, sale, delivery, quality or financing of the Collateral, or any property, product or service financed with the
proceeds of this Note, including any prior or future dealings between Customar and Creditor whether based on contract, an alleged ton, administrative or regulatory
violation or other legal theory, shall be resoived by Binding. Arbitration administered by the American Arbitration Association (*AAA®) under its Commercial Financial
Disputes Arbitration Rules. The Arbitration shall be conducted in the town or city ot Customer's address shown in this Note or in any other location not more than 50 miles
from that town or city. Judgement on the Arbliration award may be entered in any Court having jurisdiction. Any question whether a particular controversy ot claim is
+ subject to Arbitration shall be decided by the Arbitrator. All Statutes of Limitation which otherwise would apply to an action brought in a Coun of competent jurisdiction on
the controversy or claim will be applicable in the Arbitration procaeding. The receipt by AAA of a written demand for Arbitration will be di d the ol an
action for such purp This A 1o Arbi is made p 10 a transaction in interstate commerce and shall be govemed by the Federal Arbitration Act (9
U.S.C. Section 1, 6t seq.) The parties understand and agree that if they chogse Arbitration instead of litigation to resolve dispules THE PARTIES VOLUNTARILY AND
KNOWINGLY WAIVE ANY RIGHT THEY HAVE TO A JURY TRIAL EITHER PURSUANT TO ARBITRATION UNDER THIS CLAUSE OR PURSUANT TO A COURT
ACTION (AS PROVIDED HEREIN). Neither this Section or any exercise of any right of Arbitration hereunder shall limit the right of you or us (1) to foreclose against any
Coliateral by the exercise of any power of sale under this Note, or under any ather security agreemant or instrument, or under appiicable law; (2) to exercise seli-help
femedies such as repossessian; (3) to obtain provisional or ancillary remedies such as pre-judgement seizure of property, replevin, claim and delivery, or injunctive relief;
(4) to enforce the monetary obligation of Customer under this Nate; or (5) to seek or obtain any other traditional equitable relief which does not claim money damages from
a Count having jurisdiction whether done before, during or after the pendency of any Arbitration proceeding. Such judicial refief may take the fom of a lawsuit. The
institution and mainiénance by you or us of any action for judicial retief, or pursuit of provisional or ancillary remedies, or exercise of-seli-heip femedies, shall not constitule
a waiver of the right to submit any controversy or claim to Arbitration, including any countarciaim asserted in any such judicial action, and including those ies or
claims arising trom exercise of any such judicial refiel, or pursuit of provisional or ancillary remedies or exercise of seli-help remedies. If a demand for Arbitration of any
counterclaim is made, the eniire controversy or claim shall be submitted to Binding Arbitration pursuant to this section. Upon the invocation of Arbitration under this Note,
the other party shall submit to Arbitration any claim or counterclaim which such party may have against the invoking party, whether d to be pulsory of parmi
in law or equity. The failure to bring such a claim or counterclaim shall constitute & waiver of, and bar to, the bringing of such claim or counterclaim in any subseguent
Arbitration or legal action. In any Arbitration hereunder, the Arbitrator shall decide' (by documents only or with a hearing, at the Arbitrator's discretion) any pre-hearing
motions which are substantially simifar to motions:to dismiss for tailure to state claim or metions for y judo! The Arbi may, in his or her discretion, award
to the prevailing party, if any, as determined by the Arbitrator, all pre and post award expenses of the Arbitration, inciuding the Arbitrator's fees and travel ~~~~~-~~
administrative fees, out of pocket expenses such as copying and telephane charges. Court costs, witness fees, and (if allowed by applicable {aw or agreement)
fees. Otherwise, the parties shall share equally the Arbitrator's fee and travel expenses and administrative fees, and each party shall bear its own expenses.

This.document is subject to a security interest in favor of: Cornerstone Bank

NOTICE: SEE REVERSE SIDE FOR IMPORTANT INFORMATION
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SUMMARY

(Updated 5/7/10)!

States have historically taken the lead through
their police powers to ensure that consumers
are not subject to abusive lending practices.
This Scorecard assesses how well states are
exercising their authority by exarmmng five
elements of state laws:

¢ The statutory maximum annual percent-
age rate (APR) for four typical small
dollar loan products:

° Payday loan;

° Auto-title loan.

° Six-month installment loan;
° One-year installment loan.

* Whether the APRs for these four prod-
ucts are limited by the state’s criminal
usury cap.2

For each of these four products, the Score-

card awards the state a passing grade if state
law limits the maximum annual percentage

! Legislative developments through April 15, 2010, are
reflected in this Scorecard, unless otherwise indicated.
2Some states have enacted both civil and criminal
usury laws. Civil usury laws were adopted in the
original colonies, and this practice continued among
the states after independence. See National Consumer
Law Center, The Cost of Credit: Regulation, Preemp-
tion, and Industry Abuses § 2.2.2 (4th ed. 2009). Crim-
inal usury laws were designed to complement civil
laws and create criminal liability when a lender’s rate
or fees exceeded a rate that is often in excess of the
general usury law of the state. Some criminal usury
laws also punish extortionate behavior and threats

of physical injury—behaviors that are now associated
with “loan-sharking.” Thus, criminal usury laws
punish conduct that is more reprehensible, violent, or
intentional.

NATIONAL CONSUMER LAW CENTER

rate (APR)® to 36% or less, and a failing grade
if state law allows an APR greater than 36%.
The 36% annual interest rate benchmark has
historically been common in state law,* and a
36% APR is the cap that Congress established
for certain loan products extended to active-
duty service members.

This updated Scorecard (2010) follows up
on the original Scorecard (2008), which was re-
leased by the National Consumer Law Center
and Consumer Federation of America in August
2008. Since that date, the most significant

3The Scorecard uses the Truth in Lending Act’s (TILA)
definition of “finance charge” to calculate the APRs
for the loan products included in the Scorecard. In the
John Warner National Defense Authorization Act of
2006, Pub. L. No. 109-364, § 670 (2006) (“Defense Au-
thorization Act”), Congress set a cap of 36% for cer-
tain loans made to active-duty military personnel but
included more fees in the APR calculation than called
for under TILA. This means that the APRs calculated
under the Defense Authorization Act could be higher
than the TILA APR for the same product. Because
TILA covers products offered generally in the lending
market, the Scorecard applies the TILA methodology
rather than the military formula.

4 See National Consumer Law Center, The Cost of
Credit: Regulation, Preemption, and Industry Abuses
§2.3.3.2 (4th ed. 2009) (permitting small loans at 36%
annual interest rate was designed to address problem
of loan-sharking by bringing legitimate lenders into
small dollar loan market).

5The original Scorecard and its statutory back-up are
available at http:/ /www.nclc.org/reports/content/
CU-Small-Dollar-IntroScorecard-8-28-08.pdf and
http:/ /www.nclc.org/reports/content/CU-Small%
20Dollar-backup-8-25-08.pdf. We have taken the
opportunity afforded by updating the Scorecard and
statutory back-up to make some minor corrections to
material in the originals.

Updated Small Dollar Loan Products & iii



Eight jurisdictions protect consumers against
abusive lending practices for all four small dollar
loan products:

Arkansas New Jersey
Connecticut New York
District of Columbia Pennsylvania
Maryland Vermont

legislative developments affecting the grad-
ing in this Scorecard have been 36% APR caps
on payday loans® and title loans” becoming
effective in New Hampshire. New Hampshire
- now receives passing instead of failing grades
for these products.8 Other positive changes
include new or clarifying legislation or regula-
tion in multiple states, such as Idaho and Min-
nesota, to apply their payday lending laws to
Internet payday lenders. Also noteworthy was
a decision by the Supreme Court of Arkansas
striking down the state’s payday lending law
as unconstitutional.’ These and other state law
developments since the original Scorecard are
discussed in more detail below.
As of April 15, 2010, eight jurisdictions—
Arkansas, Connecticut, the District of Colum-
bia, Maryland, New Jersey, New York,

6 N.H. Rev. Stat. Ann. § 399-A:13(XX).

7 N.H. Rev. Stat. Ann. § 399-A:14(VI).

8 Although not effective until September 2008, Ohio’s
28% APR cap on payday loans was reflected in the
grading on the original Scorecard.

9 McGhee v. Arkansas Bd. of Collection Agencies, 289 S.W.3d 18
(Ark. 2008).

iv m Updated Small Doliar Loan Products

Fifteen states aliow abusive lending for all four
products included in the Scorecard:

Arizona Mississippi South Carolina
Delaware Missouri South Dakota
Idaho Montana Tennessee
lllinois Nevada Utah
Minnesota New Mexico Wisconsin

Pennsylvania, and Vermont—protect con-
sumers against abusive lending practices for
all four small dollar loan products. On the .
other hand, fifteen states—Arizona, Delaware,

‘Idaho, Illinois, Minnesota, Mississippi, Mis-

souri, Montana, Nevada, New Mexico, South:
Carolina, South Dakota, Tennessee, Utah,

and Wisconsin—-allow abusive lending for all
four products included in the Scorecard. The
remaining states protect consumers to varying
degrees.

As this Scorecard demonstrates, reforms
are still needed in many states. In addition,
there is important work to be done at the na-
tional level, such as the creation of a nation-
wide usury cap for consumer loans as well as
a new federal regulator to protect consumers
in all lending outlets.

NATIONAL CONSUMER LAW CENTER
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|. BACKGROUND

Abusive lending practices not only harm indi-
vidual consumers, but they place a needless
drag on the overall U.S. economy. Abusive
lending practices include those in which the
lender charges excessive fees and interest
rates; lends without regard to the borrower’s
ability to repay; refinances a borrower’s loans
repeatedly over a short period of time without
any economic gain for the borrower; or com-
mits outright fraud or deception.!®

- Consumers experiencing abusive lend-
ing practices pay much more for their loans

than other consumers and often: get trapped in ..

cycles of debt from which they cannot emerge.
As a result, these consumers have fewer re-
sources to devote toward building family
wealth.M This is especially true of consumers
who are of modest means and just trying to
make ends meet. Indeed, numerous studies
have documented the harms to consumers re-
lated to these abusive lending practices.!?

10 Gee, e.g., Limitations on Terms of Consumer Credit
Extended to Service Members and Dependents, 72
Fed. Reg. 50,580, 50,581-83 (Aug. 31, 2007) (Depart-
ment of Defense final rule) (describing characteristics
of payday, auto-title, and military installment loans
that are abusive).

1For a discussion of how consumers in poverty pay
more for basic goods and services and, thus, find it
difficult to build real wealth, see Matthew Fellowes,
The Brookings Institution, From Poverty, Opportu-
nity: Putting the Market to Work for Lower Income
Families (July 2006), available at http:/ /www.brookings
.edu/reports/2006/07poverty_fellowes.aspx.

12 See, e.g., Limitations on Terms of Consumer Credit
Extended to Service Members and Dependents, 72
Fed. Reg. 50,580, 50,581-83 (Aug. 31, 2007) (Depart-
ment of Defense final rule); Amanda Quester & Jean
Ann Fox, Center for Responsible Lending and Consumer
Federation of America, Car Title Lending: Driving

2 m Updated Small Dollar Loan Products

The overall domestic economy also
is harmed because these practices distort
consumer spending. They lessen consumer
resources devoted to building productive as-
sets (such as educational achievement and
home ownership) and divert resources to less
productive uses such as the payment of mul-
tiple loan fees or high finance charges. The
subprime mortgage lending crisis that came
to a head beginning in 2007 exemplifies how
abusive lending practices can harm the overall
economy. Had stronger consumer protections
governing mortgage lending been in place, the

-resulting harm to consumers and the overall
economy would likely not have been as great.

Indeed, these real and potential harms to the
individual and to the overall economy are so
significant that they outweigh the countervail-
ing notion that lenders and individuals should
be free to contract at any rate and terms.!3

To determine how states have exercised
their historical responsibility to address abu-
sive lending, the Scorecard examines the

Borrowers to Financial Ruin (Apr. 14, 2005), available
at http:/ /www.responsiblelending.org/issues/car-
title/reports/page.jsp?itemID=28012839 (describing
abuses of auto-title loans): Uriah King, Leslie Parrish,
Ozlim Tanek, Center for Responsible Lending, Finan-
cial Quicksand: Payday Landers Sink Borrowers in
Debt with $4.2 Billion in Predatory Fees Every Year
(Nov. 30, 2006), available at http:/ /www.responsi-
blelending.org/payday-lending/research-analysis/
financial-quicksand-payday-lending-sinks-borrowers-
in-debt-with-4-2-billion-in-predatory-fees-every-year.
html.

13 G, e.g., Sonia Garrison, Sam Rogers, Mary L.
Moore, Center for Responsible Lending, Continued
Decay and Shaky Repairs: The State of Subprime
Loans Today (Jan. 2009), available at http:/ /www.
responsiblelending.org/mortgage-lending /research-
analysis/continued _decay_and_shaky_repairs.pdf
(assessing damage caused by subprime mortgage
crisis).

NATIONAL CONSUMER LAW CENTER



maximum statutory APR™ for four typical
consumer small loan products and whether
the state’s criminal usury cap limits the in-
terest charged for those products. The issue
of criminal usury caps was included in this
evaluation because some of these caps reflect
the outer limit of acceptable interest that a
state is willing to criminalize and, in the case
of New York and New Jersey, provide the cap
for small consumer loans.

The Scorecard evaluates maximum APRs
because payday and auto-title lenders tend to
charge an APR near the applicable statutory
limit.}® Moreover, APR caps are the most ef-
fective way to protect consumers against abu-
sive lending practices compared with other

-reforms.in these markets. A report on payday
lending by the Center for Responsible Lending
(CRL) explains how reforms short of rate caps
have failed to protect consumers adequately.

14 The Truth in Lending Act APR is a uniform way to
determine the true cost of a loan. It is expressed as a

- percentage and includes some of the fees and charges
associated with the loan, as well as the interest to be
earned over the term. For purposes of the Scorecard,
the APR is calculated pursuant to the requirements of
the Truth in Lending Act. See 15 U.S.C. §§ 1605, 1606.
The APR has been the credit cost yardstick in this
country for forty years and aims to provide an apples-
to-apples comparison of the cost when consumers
shop. See Elizabeth Renuart & Diane Thompson, The
Truth, The Whole Truth, and Nothing but the Truth: Ful-
filling the Promise of Truth in Lending, 25 Yale J. on Reg.
181, 186-91 (2008); Matthew A. Edwards, Empirical
and Behavioral Critiques of Mandatory Disclosure: Socio-
Economics and the Quest for Truth in Lending, 14 Cornell
J.L. & Pub. Pol’y 199, 211-15 (2005).
15Mark Flannery & Katherine Samolyk, Payday Lend-
ing: Do the Costs Justify the Price? 9 (FDIC Center for
Financial Research Working Paper, June 2005), avail-
able at http:/ /www fdic.gov/bank/analytical / cfr/
2005/wp2005/cfrwp_2005-09_flannery_samolyk.pdf.
16 Uriah King & Leslie Parrish, Center for Responsible
Lending, Springing the Debt Trap: Rate Caps Are

NATIONAL CONSUMER LAW CENTER

The CRL report examined the impact of
reforms other than rate caps, such as: payment
plans which require loans to amortize; bans
on renewals or a cooling-off period between
renewals; limits on loan amounts based on a
borrower’s income; limits on the number of
loans a borrower can have at the same time;
and establishing databases to monitor com-
pliance with payday lending requirements.
The report found that the debt trap of payday
lending continues even where such reforms
have been implemented. In states that have
implemented these non-rate cap reforms:

* Borrowers who have five or more loans
each year account for 90% of the payday
lending business; a

¢ Borrowers who have twelve or more
transactions per year get over 60% of
payday loans;

* Borrowers who have twenty-one or more
transactions per year get 24% of loans;

* Approximately 14% of Colorado payday
loan borrowers has had payday debt for
the past six months—each day; and

¢ Almost 90% of repeat payday loans are

made on the heels of repayment of an
earlier loan.'”

The CRL report concluded that: “Those
states which enforce a comprehensive interest
rate cap at or around 36 percent for small

Only Proven Payday Lending Reform (Dec. 13, 2007),
available at http: / /www.responsiblelending.org/
payday-lending/research-analysis/springing-the-
debt-trap.pdf. -

17Uriah King & Leslie Parrish, Center for Responsible
Lending, Springing the Debt Trap: Rate Caps Are
Only Proven Payday Lending Reform 9-18 (Dec. 13,
2007), available at http:/ /www .responsiblelending.org/
payday-lending/research-analysis/springing-the-
debt-trap.pdf.
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loans have solved their debt trap problem;
realizing a savings of $1.5 billion for their
citizens while preserving a more responsible
small loan market. In sum, the only proven
way for state policymakers to protect their citi-
zens from predatory small loans is to enforce a
comprehensive small loan law with an interest
rate cap at or around 36 percent.”8

After determining the maximum APRs
allowed in each state, the Scorecard then com-
pares the maximum allowable APR to a 36%
APR cap. The 36% cap on small loan lending
became the law in most states by the mid-
- twentieth century.!® Small loan laws were

18Uriah King & Leslie Parrish, Centér for Respon-
sible Lending, Springing the Debt Trap: Rate Caps
Are Only Proven Payday Lending Reform 4 (Dec. 13,
2007), available at http:/ /www .responsiblelending.
org/payday-lending /research-analysis/springing-
the-debt-trap.pdf. In those states that try to improve
their consumer protections, the payday loan industry
often migrates to the loopholes to avoid coverage. For
example, in 2005, Illinois enacted payday legislation
in an attempt to increase protections to consumers. 815
Ill. Comp. Stat. 122/1-1-122/99-99 (effective Dec. 6,
2005). Before this Act, Illinois had repealed its usury
cap for consumer installment loans. As soon as the
new law took effect, some payday lenders began of-
fering “installment” loans for over 120 days that cost
more than the new payday loan law permits. For
example, one product is a 140-day “look alike” loan
requiring nine biweekly interest payments, with a
final balloon payment of the entire principal amount.
For the borrower, this “installment” loan is essentially
a fourteen-day payday loan with ten built-in rollovers.
Woodstock Institute, Monsignor John Egan Campaign
for Payday Loan Reform, Hunting Down the Payday
Loan Customer: The Debt Collection Practices of Two
Payday Loan Companies 4 (Oct. 2006), available at
http:/ /www.issuelab.org/research/hunting_down_
the_payday_loan_customer_the_debt_collection_
practices_of _two_payday_loan_companies.

19 See Elisabeth Anderson, Experts, Ideas, and Policy
Change: The Russell Sage Foundation and Small Loan
Reform, 1910-1940, at 4, 39 (Mar. 8, 2006), available at
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adopted during this time in response to the
widespread problem of loan-sharking. These
laws were largely the product of the research
and promotional efforts of the Russell Sage
Foundation which, between 1916 and 1942,
published seven drafts of a Uniform Small
Loan Law.? In 2006, Congress enacted a simi-
lar 36% cap for extensions of credit to active-
duty service members and their dependents.?!
Specifically, Congress declared it unlawful for
lenders to extend credit for loans at an APR
greater than 36% to active-duty service members
and their dependents.? In promulgating the reg-
ulations to implement this congressional di-
rective, the Department of Defense described
the problem that abusive lending practices can
have for consumers. It stated that:

[a] major concern of the Department has
been the debt trap some forms of credit
can present for Service members and their
families. The combination of little-to-no
regard for the borrower’s ability to repay
the loan, unrealistic payment schedule,
high fees, and interest and the oppor-
tunity to roll over the loan instead of
repaying it, can create a cycle of debt for
financially overburdened Service mem-
bers and their families.??

http:// www.yale.edu/scr/andersen.doc (noting that
thirty-four states implemented laws permitting small
dollar lending at or about 36% annual interest rate
from 1914 to 1943). i

20 National Consumer Law Center, The Cost of Credit:
Regulation, Preemption, and Industry Abuses § 2.3.3.2
(4th ed. 2009).

21Tohn Warner National Defense Authorization Act of
2006, Pub. L. No. 109-364, § 670 (2006).

2 This cap became effective on October 1, 2007.

2 Limitations on Terms of Consumer Credit Extended
to Service Members and Dependents, 72 Fed. Reg.
50,580, 50,581-83 (Aug. 31, 2007) (Department of
Defense final rule).
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The same concerns are present for many
nonmilitary families in today’s economy. The
Scorecard seeks to highlight the states that use
their regulatory authority to protect consum-
ers against abusive lending practices. More de-
tail is provided in the statutory back-up to this
Scorecard, available at http:/ /www.nclc.org/
reports/content/cu-small-dollar-scorecard-
backup-2010.pdf.

[I. DESCRIPTION OF THE SMALL
LOAN PRODUCTS INCLUDED
IN THE.SCORECARD

.1. Two-week, $250 loan .

(“payday” loan)
A payday loan is a short-term cash loan based
on the borrower’s personal check held for
future deposit or electronic access to the bor-
rower’s bank account. A consumer writes a
personal check for the amount borrowed plus
the finance charge and receives cash. In some
cases, instead of writing a check, the borrower
signs over electronic access to his or her bank
account to receive and repay the loan. Payday
loans are made at stores and via the Internet.

The lender holds the check until the next
payday when the total of the cash received
and the finance charge must be paid in one
lump sum. To pay a loan, the borrower can
redeem the check for cash, allow the check to
be deposited at the bank, or just pay a new
finance charge to roll the loan over for an-
other pay period. When state law prohibits
rollovers, a sham in which the consumer re-
deems the check and immediately re-borrows
the same funds plus paying another loan fee
may be used to accomplish what is, in effect, a
rollover. Unfortunately, even a borrower who
is able to repay the loan when it is due may

NATIONAL CONSUMER LAW CENTER

be left with inadequate funds to cover other
expenses and wind up taking out another pay-
day loan immediately or shortly after repaying
the prior one. This back-to-back borrowing is
known as “churning.”?* A study by the CRL
concluded that 76% of payday loans are the
result of churning (defined as a borrower tak-
ing out a new loan within the same two week
period as closing out an old loan).>

To get a payday loan, a consumer needs to
have an open bank account in relatively good
standing, a steady source of income, and iden-
tification. Payday lenders do not conduct a full
credit check, establish a debt-to-income ratio,

or determine whether a borrower can afford to .

repay the loan when it comes due.

Two weeks is a typical duration for pay-
day loans. In 2009, the median payday loan
amount in the country was $350.26 This rep-

2 Uriah King & Leslie Parrish, Center for Responsible
Lending, Phantom Demand: Short-Term Due Date
Generates Need for Repeat Payday Loans, Accounting
for 76% of Total Volume 5 (July 2009), available at
http:/ /www.responsiblelending.org/payday-
lending /research-analysis/phantom-demand-short-
term-due-date-generates-need-for-repeat-payday-
loans-accounting-for-76-of-total-volume.html.

% Uriah King & Leslie Parrish, Center for Responsible
Lending, Phantom Demand: Short-Term Due Date
Generates Need for Repeat Payday Loans, Accounting
for 76% of Total Volume 3, 7 (July 2009), available at
http://www.responsiblelending.org/payday-
lending/research-analysis/phantom-demand-short-
term-due-date-generates-need-for-repeat-payday-
loans-accounting-for-76-of-total-volume.htm].
26Uriah King & Leslie Parrish, Center for Responsible
Lending, Phantom Demand: Short-Term Due Date
Generates Need for Repeat Payday Loans, Account-
ing for 76% of Total Volume 15 (July 2009), available at
http:/ /www.responsiblelending.org /payday-lending /
research-analysis/phantom-demand-short-term-
due-date-generates-need-for-repeat-payday-loans-
accounting-for-76-of-total-volume.html.
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resents an increase from as recently as 2005,
when the typical payday loan amount was in
the range of $250-$300. % The maximum loan
amount permitted depends on state law. Some
states have a tiered pricing system and, for
ease of calculation, the original Scorecard chose
an amount ($250) that would not trigger more
than one tier. (For the sake of consistency be-
tween the original and updated Scorecards, this
amount has been retained.) For example, Colo-
rado permits a fee of 20% on the first $300 and
then 7.5% on the balance.

The statutory backup to the Scorecard also
tracks whether states permit a lender to hold
a consumer’s check or obtain authorization to
debit the borrower’s bank account. The prac-
tices of check holding and electronic debiting
give the lender access to the consumer’s bank
account with no further action by the con-
sumer after the loan is made. Internet lenders
rely heavily on the ability to debit electroni-
cally the consumer’s bank account; they also
may include fine print in their loan contracts
to permit them to create and submit for pay-
ment an unsigned check using the borrower’s
account information to collect funds from the
borrower’s bank account even if the borrower
revokes debit authorization.

2. One-month, $300 auto-title loan

To obtain an auto-title loan, a borrower signs
over the title to a paid-for car and, in some
states, provides the lender with a spare set of
keys. The loan is usually due within a month
in one balloon payment. If the borrower fails
to repay the loan, the lender can take and sell

% Mark Flannery & Katherine Samolyk, Payday Lend-
ing: Do the Costs Justify the Price? 1 (FDIC Center for
Financial Research Working Paper June 2005), avail-
able at http:/ /www fdic.gov/bank/analytical /cfr/
2005/wp2005/ cfrwp_2005-09_flannery_samolyk.pdf.
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the car. In some states, title lenders are allowed
to keep the surplus from the sale of the car,
allowing title lenders to reap a windfall from
the borrower’s default. The lenders typically
perform no assessment of ability to repay.
Typically, a car title loan is due in one month
and has a principal amount of approximately
$300. The Scorecard based its APR calculations
on a $300 loan. Auto-title lenders typically do
not make large loans; loan size is dependent
on the value of the car and they lend no more
than 30% to 50% of value to ensure negligible

losses if the car is taken by the lender and sold °

in the event of default. In some states, such as
South Carolina?® and California,?® lenders make
larger loans secured by car titles to avoid limits
on interest and fees for small loans.

3. Six-month, $500 unsecured
installment loan

Short-term installment loans are offered by dif-
ferent types of lenders, but are most commonly
made by finance companies. These lenders nor-
mally assess the ability of the borrower to repay
the loan. Repayment is usually made in install-
ments of equal amounts which cover both
principal and interest. Interest rates and APRs
can be lower for consumers with better credit
records or scores. If the borrower defaults, the
lender can obtain a court judgment for repay-
ment of the loan. The Scorecard uses a loan
slightly larger than either a payday or an auto
title loan to compare the cost of an instaliment,
as opposed to a single-payment, loan.

28 Title loans over $600 are not subject to any interest
rate cap. S.C. Code Ann. § 37-3-201. However, even a
$300 title loan has a 117% APR.

? Title lenders in California do not offer a $300 prod-
uct, but they will make loans of $2500 and above be-
cause they can do so with no rate cap. Cal. Fin. Code §
22303 (West).
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4. One-year, $1,000 unsecured
installment loan

The Scorecard uses an unsecured installment
loan with a longer duration to provide another
point of comparison to the payday and auto-
title loan products. The structure of this loan
is similar to the six-month, $500 unsecured
installment loan.

5. Criminal usury cap

The Scorecard assesses whether a state main-
tains a criminal usury cap. Criminal usury
caps can provide an outer limit to allowable
interest rates. Three states have criminal usury
laws that apply regardless of other state law
and set maximum rates. Twenty-eight jurisdic-
tions have not enacted a criminal usury law.
Twelve states set a cap in their criminal law
that does not apply if other state law allows a
higher rate. Five states have a general crimi-
nal usury law that makes it a crime to violate
the usury caps in other state law but does not

itself set a rate limit. Finally, three states make -

exceeding the criminal usury cap a crime only
if the lender also threatens or uses violence;
however, in one of these states, there is no crimi-
nal liability based on the rate cap violation if the
rate charged is otherwise authorized by law.

IIl. GRADING SCALE?0

The four small loan products are graded on a
pass (P) or fail (F) basis based on the APR for
the loan product.3!

3 Grading is strict, thus some states—including Mas-
sachusetts, Minnesota, North Carolina, and West Vir-
ginia—earn Fs for products that are not far over the 36%
APR benchmark. In general, these near misses are the
result of fees being permitted in addition to interest.

31 APRs are rounded down or up to avoid decimals.
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* If the loan product’s APR is less than or
equal to 36%, the grade is a P;

¢ If the state “Prohibited” a payday or
auto-title product, the grade is a P;*2

o If the loan product’s APR is greater than
36%, the grade is an F;

o If there is “No cap” on the loan prod-
uct’s APR, the grade is an F.

Criminal usury statutes are somewhat
more complicated because of their interplay

- with other state laws. A handful of these laws

set an absolute cap that applies to all loan
products evaluated in this Scorecard. For these
laws, the same basic grading rule applies as
for the individual small loan products.

. ® If the criminal usury statute imposes an
APR cap less than or equal to 36%, the
gradeis a P;

¢ If the criminal usury statute imposes an
APR cap greater than 36%, the grade is
anF.

Other criminal usury statutes set a rate
cap, but the cap is inapplicable if another state
law allows a higher interest rate. For example,
a state criminal usury statute might cap interest

They were rounded down to the nearest number
without decimals if they were XX.50% or less and
were rounded up to nearest full number without deci-
mals if they were XX.51% or more.

32 Where a payday or auto-title loan is “Prohibited,”
this means that either: a) state law bans payday or
title lending because it prohibits the taking of the
check or the car’s title as security; or b) payday or title
lenders would not make loans with APRs under the
applicable usury cap due to their current business
models. For example, the applicable state law may
contain a low rate cap and/or the small loan law re-
quires installment payments.
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rates at 24% except as otherwise authorized by
law. If a separate payday loan statute autho-
rizes interest rates of 300%, the criminal usury
statute will have no effect on payday loans.
But if no other provision of state law allows a
higher interest rate for payday loans, then the
24% cap will apply to them.

Taking these factors into account, if the
rate cap in a state’s criminal usury statute
is inapplicable if another state law allows a
higher rate or if a state’s criminal usury statute
does not contain its own rate limit but simply
references the limits in other state law, the
Scorecard grades the state as follows:

¢ If no other state law allows a rate higher
than 36% for any of the four loan prod-
ucts in the Scorecard, the criminal usury
law is termed a “Soft cap,” and the
gradeisaP.

e If the criminal usury statute contains its
own rate cap but other state law allows
a rate higher than 36% for any of the
four loan products in the Scorecard, the
APR includes a plus sign (“+”) to indi-
cate that the cap can be higher than the
stated amount, and the grade is an F.

o If the criminal usury statute does not
contain any limits on rates but criminal-
izes making loans above the caps set
forth in other state laws governing the
four loan products, and any of these
products can have a rate higher than
36%, the criminal usury law is deemed
to have “No cap,” and the grade is an F.

And a final grading rule for the criminal
usury cap category:

e If the state does not have a criminal
usury law, the Scorecard states “None,”
and the grade is a NA (not applicable)
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because the Scorecard does not penalize
for the lack of a law in this category.

IV. STATE LAW CHANGES SINCE
THE ORIGINAL SCORECARD

Some recent state law developments are high-
lighted below: all those that have affected the
statutory maximum APR for any of the four
products in the updated Scorecard, as well as
some that have not. In the latter category, the

focus is on legislative developments that have .

closed prior loopholes in relevant state laws
or addressed the challenges posed by Internet
payday lenders who make loans to a state’s
residents without following the state’s laws.®

Arizona: Arizona’s law authorizing payday
lending contains a sunset date of July 1, 2010.
In 2008, voters rejected Proposition 200, a bal-
lot initiative that would have allowed payday
lenders to operate in the state permanently.34
In 2010, legislation that would have had the
same effect was killed in committee. If the sun-
set occurs as scheduled, single payment loans

3 See Jean Ann Fox & Anna Petrini, Consumer Fed-
eration of America, Internet Payday Lending: How
High-Priced Lenders Use :he Internet to Mire Borrow-
ers in Debt and Evade State Consumer Protections
(Nov. 30, 2004), available at http:/ /www.consumerfed
.org/pdfs/Internet_Payday_Lending113004.pdf
(discussing particular problems with Internet payday
lenders, such as trouble tracking them down after
loans are made).

3 This consumer victory occurred over massive
industry opposition; payday lenders spent almost
fifteen times more than opponents of the initiative.
Tyler Evilsizer, National Institute on Money in State
Politics, Lenders Couldn’t Buy Laws 1 (Aug. 18, 2009),
available at http:/ /www followthemoney.org/
Research/index.phtml.

|
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at high APRs secured by checks will no longer
be authorized. Arizona will then earn a P in
the payday loan category.

Arkansas: Despite the usury cap located in
Arkansas’s constitution, the state legislature
had enacted a payday loan law permitting
“fees”” (and avoiding the use of the word
“interest’’) which exceeded the constitutional
usury cap. In November 2008, the Arkansas
Supreme Court resolved the issue, ruling that
the transactions were indeed loans, and the
state law was unconstitutional.>® Because of
the state supreme court’s ruling, Arkansas
retains its P in the payday loan category.

Delaware: On July 16, 2009, this state added
statutory provisions specifically authorizing
title loans—without any mention of a cap on
interest or fees.3¢ Delaware retains its F in the
title loan category.

Idaho: As of July 1, 2009, if a payday lender

is not licensed by the state of Idaho, any loans
it makes in this state are void, uncollectible,
and unenforceable.3” Not only can borrowers
walk away from these loans, they can sue the
unlicensed lenders to get their money back.
This statutory change addresses the problem
of Internet payday lenders. However, as Idaho
lacks any cap on fees or interest rates, bor-
rowers’ costs when borrowing even from a
licensed lender remain high, and it retains its F
in the payday loan category.

35McGhee v. Arkansas Bd. of Collection Agencies,
289 S.W.3d 18 (Ark. 2008). On the basis of its consti-
tutional usury cap, Arkansas earned a “P” for payday
loans in the original Scorecard, although the McGhee
decision had not yet been issued.

%Del. Code Ann. tit. 5, §§ 2250-61.

%7 Idaho Code. Ann. § 28-46-402(3).

#]daho Code. Ann. § 28-46-402(3).
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Hlinois: In 2009, the regulations governing
auto-title loans changed the definition of a
title-secured loan to include all loans secured
by title to a motor vehicle, regardless of the
loan’s duration.3? Under the prior regulations,
such loans lasting more than sixty days were
not covered. The amendment thus eliminated
a long-standing loophole whereby title lenders
had evaded these regulations by structuring
their loans as longer than sixty days. In addi-
tion, a requirement that consumers be allowed
to repay the loan in substantially equal install-
ments was added.*? This should result in an
end to a one-month loan product repayable

in a lump sum; however, one-month loan
products repayable in installments were not
expressly banned. As the new measures did
not include a cap on interest rates or fees,
lenders in Illinois can continue to charge

any amount they wish for a one-month loan
product, as long as it is not repayable in a
lump sum. Absent a rate and fee cap, the new
repayment requirement of substantially equal
installments does not decrease the cost of any
one-month loan products that may remain
available. Illinois thus still rates an F for title
lending.

Indiana: Indiana does not have title lending.
The 36% annual interest rate cap on small
loans (up to a certain amount) would apply
to title loans, and thus keeps title lenders
from opening their doors in this state. Indiana
attempted to enforce its law against title lend-
ers in Illinois who made title loans to Indiana
consumers who came over the border to their
Illinois stores. This attempt was held to be
unconstitutional by a federal trial court, a deci-
sion that was affirmed by a federal appellate

%938 I1l. Code. R. 110.300.
4 38 111, Code. R. 110.340(b).
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court.#! Nonetheless, Indiana retains its P broker fees to connect borrowers with loans.

for title lending, as it has a rate cap on the The result has been loans with triple digit
books and is enforcing the cap within its APRs due to the imposition of broker fees on
borders. top of interest.*¢ A bill to close this loophole

passed both houses of the Maryland legisla-
ture and was signed by the governor on May
4, 2010. This new law prohibits broker fees
that, when added to the interest charged on a
loan, exceed the applicable interest rate cap.?
It will be effective on October 1, 2010.4% Mary-
land already rated a P in the payday loan cat-
egory; the new law will make its prohibition
more effective.

Kentucky: In 2009, this state imposed new
restrictions on payday lenders. If a payday
lender is not licensed by Kentucky, any loans
it makes in Kentucky are void, and it is not
entitled to collect any monies from borrow-
ers.®? In addition, if a lender violates any pro-
vision of the payday law, the executive direc-
tor of the Office of Financial Institutions may
void the loan; the lender may only recover
from the borrower any principal it has paid Minnesota: As of August 1, 2009, this state

to him or her.*3 A ten-year moratorium on the  has applied its payday laws to Internet payday
issuing of new payday loan licenses became lenders who make loans to Minnesota resi-
effective on July 1, 2009.* The state has also dents while the residents are present in that
created a database to track payday loan trans-  state.** Additional reforms also became effec-

actions; however, the $1 per transaction fee tive at this time, such as prohibiting payday
for accessing the database may be passed loan contracts from requiring that disputes
along to the consumer, thereby increasing between a lender and a borrower residing

the allowable APR on a two-week $250 in Minnesota be resolved anywhere but in
payday loan from 460% to 471%.%5 Kentucky =~ Minnesota.’® A rate cap was not among the
retains its F grade in the payday loan reforms, however, so Minnesota still rates an F
category. in the payday lending category.

Maryland: Although this state does not per- New Hampshire: On January 1, 2009, New
mit payday lending, in recent years online Hampshire imposed a 36% APR cap on
payday lenders have been making loans to
Maryland residents by setting themselves up
as credit services organizations and charging

%Fileen Ambrose, Payday Lenders Face Tougher Re-
strictions, Baltimore Sun (Apr. 12, 2010), available at
http:/ /www baltimoresun.com/business/money /
41 Midwest Title Loans v. Ripley, 616 F. Supp. 24 897  bs-bz-ambrose-payday-20100412,0,2759475.story.
(S.D. Ind. 2009), aff'd sub nom., Midwest Title Loans v. % H.B. 79, 2010 Gen. Assem. 427th Sess. (Md. 2010),

Mills, 593 F.3d 660 (7th Cir. 2010). ) http:/ /mlis.state.md.us/2010rs/billfile/hb0079.htm.
42Ky. Rev. Stat. Ann. § 286.9-035(1) (West). “8Eileen Ambrose, Payday Lenders Face Tougher Re-
93Ky. Rev. Stat. Ann. § 286.9-035(2) (West). strictions, Baltimore Sun (Apr. 12, 2010), available at
#“Ky. Rev. Stat. Ann. § 286.9-071 (West). http:/ /www baltimoresun.com/business/money/

%5Ky. Rev. Stat. Ann. §§ 286.9-140(1)—(2) (West). As bs-bz-ambrose-payday-20100412,0,2759475 story.
of May 1,2010, the database appeared to be up and % Minn. Stat. § 47.601, subdiv. 5.
running. 50Minn. Stat. § 47.601, subdiv. 2(a)(2).
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payday loans®! and a 36% yearly interest rate
cap on auto-title loans.5? These caps appear
to have shut down the making of both new
payday and new auto-title loans in this state.
The amended auto-title statute does permit
lenders to pass along their actual costs for
perfecting a security interest in the title to bor-
rowers and recognizes that this fee may cause
the true annualized cost for an auto-title loan
to exceed 36%.°3 However, the only actual cost
that appears to have been contemplated when
this legislation was passed was the fee lenders
must pay to the state Division of Motor Vehi-
cles to perfect their security interest.5 This
fee is excludable from the finance charge defi-
nition under TILA (with proper disclosure)
because it is paid to a public official for per-
fecting a security interest.’> New Hampshire’s
auto-title law is thus properly understood as
imposing a 36% APR cap. The Scorecard has
changed New Hampshire’s grades in the pay-
day and auto-title loan categories from Fs to Ps.
In addition, New Hampshire appears to
be moving toward a 36% APR cap for loans of
$10,000 or less. The APR would be computed
using the TILA definition of finance charge;
however, it would exclude one application fee
per borrower per year and one participation or

5'N.H. Rev. Stat. Ann. § 399-A:13(XX).

52N.H. Rev. Stat. Ann. § 399-A:14(VI).

53N.H. Rev. Stat. Ann. § 399-A:14(VI).

5 According to an attorney familiar with passage
of the bill amending the auto title statute, the only
discussion of any actual costs to be passed through
to borrowers was the $25 fee lenders must pay to the
Division of Motor Vehicles (DMV) to perfect their
security interest in a vehicle. E-mail from Attorney
Sarah Mattson, New Hampshire Legal Assistance,
Auto Title follow-up (Apr. 8, 2010, 10:56 a.m. EDT)
(on file with NCLC).

5512 CF.R. § 226.4(e)(2).
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membership fee per borrower from the finance
charge, leaving some room for the TILA APR
to exceed 36%. As of April 15, 2010, this bill,
S.B. 193, had passed the House and gone to
the Senate. If this bill passes and becomes law,
New Hampshire will have gone from having
no rate caps on any of the four products in the
Scorecard to having some limit on all of them
in the span of roughly two years, a significant
accomplishment.

Ohio: This state enacted a 28% annual interest
rate cap for payday loans, effective September
1, 2008. This was a significant change, as Ohio
had previously permitted payday loans up to
391% APR. However, many payday lenders
have stayed in business through a loophole:
using licenses issued under the state’s small
loan and mortgage loan acts. The fees permitted
by these laws, which were intended to be
applied to longer term installment loans and
mortgage loans, result in triple digit APRs when
used for two-week payday loans.’ Measures
are being taken to address this problem,
including efforts by the Ohio Department

of Commerce to revoke several lenders’
licenses™ and proposed legislation that aims
to close this loophole.® Because it has a

5 David Rothstein, Policy Matters Ohio, New Law,

" Same Old Loans: Payday Lenders Sidestep Ohio Law

2 (Sept. 2009), available at http:/ /www.policymat-
tersohio.org/pdf/NewLawSameOldLoans2009.pdf
(explaining that the APR for a two week payday loan
of $100 is 423% when the small loan act is used and
680% when the mortgage loan act is used).

57 Sheryl Harris, Ohio Department of Commerce Takes
Steps to Revoke Payday Lenders’ Licenses, Plain Dealer
(Feb. 2, 2010), available at http:/ /www .cleveland
.com/consumeraffairs/index.ssf/2010/02/ohio_
department_of_commerce_ta.html.

8 Thomas Suddes, A Bipartisan Stall Thwarts Ohioans’
Will on Lending Rate, Plain Dealer (Mar. 21, 2010),
available at http:/ /www cleveland.com/opinion/
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statutory rate cap of less than 36%, Ohio con-
tinues to rate a P in the payday loan category.

Pennsylvania: On July 26, 2008, the
Pennsylvania Banking Department changed
its position on Internet payday lenders to
require them to follow Pennsylvania law when
making loans to Pennsylvania residents.*
Existing lenders were given until February 1,
2009, to comply; however, enforcement was
suspended past that date due to a lawsuit
challenging the Department’s new position
filed by Cash America Net of Nevada, an
Internet lender without an office in the state
making loans to Pennsylvania residents. The
Commonwealth Court of Pennsylvania ruled
in favor of the Department, declaring that
Cash America was engaging in activities not
authorized by state law because it was lending
to Pennsylvania residents at a higher annual
rate than the 6% permitted by the state’s
general usury law.%? With the appropriate
license under the state’s Consumer Discount
Company Act,®! Cash America could have
charged more. Not only did Cash America
not have such a license; it was charging sig-
nificantly beyond even what a licensed lender
could have charged.5? The rate permitted for
licensed lenders is low enough to have kept
payday lenders from opening up shop in
Pennsylvania. Internet lenders will now face

index.ssf/2010/03/a_bipartisan_stall_thwarts_ohi
himl.

% Notice to those Engaging or Considering Engaging
in Nonmortgage Consumer Lending to Pennsylvania
Residents, 38 Pa. Bull. 3986 (July 26, 2008).

60Cash Am. Net of Nev., L.L.C. v. Commonwealth,
978 A.2d 1028 (Pa. Commw. Ct. 2009).

617 Pa. Cons. Stat. §§ 6203, 6213.

62Cash Am. Net of Nev., L.L.C. v. Commonwealth,
978 A.2d 1028, 1031-32 (Pa. Commw. Ct. 2009).
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the same barrier. Pennsylvania continues to
rate a P in the payday loan category.

South Carolina: In June 2009, the South
Carolina legislature overrode the Governor’s
veto to pass a bill imposing additional restric-
tions on payday loans. Among the new
requirements now in place is that lenders must
be licensed by the state to make loans to South
Carolina residents.® This bill also changed

the maximum amount that can be charged

for payday loans; however, it only decreased
the APR on a two-week $250 payday loan to
391%, not a very significant change from the
prior 460% APR. South Carolina therefore still
rates an F for payday lending.

Virginia: On January 1, 2009, changes to
Virginia’s Payday Loan Act went into effect,
including a requirement that this state’s pay-
day loan laws apply to Internet lenders mak-
ing loans to Virginia residents.® A 36% annual
interest rate cap was put in place, but both a
loan fee and verification fee were also permit-
ted.%> With these two fees, the APR for a two-
week $250 payday loan has actually increased,
from 390% APR to 610% APR. The number of
people who are eligible for two-week payday
loans has decreased, however, as lenders are
now required to give borrowers a repayment
period at least two times as long as the bor-
rower’s pay cycle.% To avoid this and other
new legal requirements, many payday lenders
switched to offering unregulated open-end
loan products under another statutory provi-
sion.” The legislature responded by amending

635.C. Code Ann. § 34-39-130(A).
#Va. Code Ann. § 6.1-469.1.
65Va. Code Ann. § 6.1-460.

%Va. Code Ann. § 6.1-459.1(v).
6Va. Code Ann. § 6.1-330.78.

NATIONAL CONSUMER LAW CENTER



this open-end loophole, effective April 8, 2009,
to provide payday lenders continued access

to it only if they gave up their payday lend-
ing licenses or were making auto-title loans.%
Furthermore, the latter option will no longer
be available as of October 1, 2010.5° On that
date, a bill reforming title lending (S.B. 606)
signed by the governor on April 11, 2010,
becomes effective. S.B. 606 also includes limits
on interest rates and imposes a minimum loan
term of 120 days; these and other new require-
ments will be imposed on out-of-state lenders
making loans to Virginia residents as well as
Virginia title lenders.”® There is currently no
cap on interest or fees for title lending, so the
bill is a positive development. Unfortunately,

68Va, Code Ann. § 6.1-330.78; 10 Va. Admin. Code

§ 5-200-100 (effective February 1, 2010). See Jay Speer,
Fool Me Once . . . Will the Loophole Lender Lobbyists

Get Their Way Again?, Augusta Free Press (Feb. 22,
2010), available at http:/ /augustafreepres.com/
2010/02/15/fool-me-once-will-the-loophole-lender-
lobbyists-get-their-way-again/.

% Va. Code Ann. § 6.1-330.78(E), as amended by S.B.
606, Gen. Assem., 2010 Sess. (Va. Apr. 11, 2010). See
also Virginia Lawmakers Pass Car Title Lending Reform,
N.Y. Times (Mar. 11, 2010).

7Va. Code Ann. §§ 6.1-496, 6.1-495 & 6.1-481, as added
by S.B. 606, Gen. Assem., 2010 Sess. (Va. Apr. 11,
2010).

NATIONAL CONSUMER LAW CENTER

the limits it sets will continue to permit triple
digit APRs.” However, it will ban the one-
month auto-title product evaluated by this
Scorecard, thus Virginia will earn a P for title
lending as of October 1, 2010. Virginia contin-
ues to rate an F for payday lending.

As these recent state law developments
demonstrate, there continues to be significant
action at the state level to combat abusive .
small dollar loan products. However, the need
for additional reforms in many states as well
as at the federal level also remains urgent.

7 Virginia Poverty Law Center, Restrictions on Car
Title Lending Signed into Law (Apr. 14, 2010), avail-
able at http:/ /www.vplc.org/restrictionsPR.html.
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SMALL DOLLAR LOAN PRODUCTS SCORECARD 2010

The National Consumer Law Center,

Consumer Federation of America, and Consumers Umon

(Updated 5/7/10)7
STATE LOAN TYPE APR* GRADE
Alabama $250, 2-week payday loan 456% F
$300, 1-month auto-title loan 300 F
$500, 6-month loan 94 F
$1000, 1-year loan 20 P
Criminal usury cap None NA
Alaska $250, 2-week payday loan 443 : E
$300, 1-month auto-title loan Prohibited ! P
$500, 6-month loan 36 P
$1000, 1-year loan 36 P
: Criminal usury cap None _ NA
Arizona $250, 2-week payday loan 460 ' F73
$300, 1-month auto-title loan 204 ] F
$500, 6-month loan 54 I F
$1000, 1-year loan 46 F
Criminal usury cap Nocap F
Arkansas $250, 2-week payday loan 17 P
$300, 1-month auto-title loan Prohibited P
$500, 6-month loan 17 P
$1000, 1-year loan 17 | P
. Criminal usury cap None NA
California $250, 2-week payday loan 460 F
$300, 1-month auto-title loan Prohibited P
$500, 6-month loan 45 F
$1000, 1-year loan 30 ' P
Criminal usury cap None NA
Colorado $250, 2-week payday loan 521 F
$300, 1-month auto-title loan Prohibited P
$500, 6-month loan 91 F
$1000, 1-year loan 58 F
Criminal usury cap 45 F
Connecticut $250, 2-week payday loan Prohibited P
$300, 1-month auto-title loan Prohibited - P
$500, 6-month loan 29 P
$1000, 1-year loan 26 P
Criminal usury cap 12 P

2Legislative developments through April 15, 2010, are reflected in this Scorecard unless otherwise indicated.

73 Due to the sunset provision in Arizona’s payday loan law, Arizona will have a P in this category as of July 1, 2010. Ariz. Rev. Stat.

Ann. § 6-1263.

* If the APR includes a plus sign (“+”), the grade is an F because the APR could be higher than the stated APR. This situation occurs
if the state permits exceptions to the criminal usury cap and one of the four loan products in the Scorecard has an APR that exceeds
36%. Several states permit lenders to pick one or two or more rate and/or fee alternatives when making smaller loans. Note that the

Scorecard APRs are based upon the maximum permissible rates/fees regime.
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APR*

STATE LOAN TYPE GRADE
Delaware $250, 2-week payday loan No cap F
$300, 1-month auto-title loan -No cap F
$500, 6-month loan No cap F
$1000, 1-year loan No cap F
Criminal usury cap ‘ None NA
District Of Columbia $250, 2-week payday loan 24 P
$300, 1-month auto-title loan Prohibited P
$500, 6-month loan 24 P
$1000, 1-year loan 24 P
Criminal usury cap None NA
Fiorida $250, 2-week payday loan 342 F
$300, 1-month auto-title loan 30 P
$500, 6-month loan 30 P
$1000, 1-year loan 30 P
Criminal usury cap 25+ F
Georgia $250, 2-week payday loan Prohibited P
$300, 1-month auto-title loan 304 F
$500, 6-month loan 44 F
$1000, 1-year loan 31 P
Criminal usury cap 60 F
Hawaii $250, 2-week payday loan 460 F
$300, 1-month auto-title loan Prohibited P
$500, 6-month loan 24 P
$1000, 1-year loan 25 P
Criminal usury cap No cap F
Idaho $250, 2-week payday loan No cap F
$300, 1-month auto-title loan No cap F
$500, 6-month loan No cap F
$1000, 1-year loan No cap F
Criminal usury cap None NA
Minois $250, 2-week payday loan 404 F
$300, 1-month auto-title loan No cap F
$500, 6-month loan No cap F
$1000, 1-year loan No cap F
Criminal usury cap 20+ F
Indiana $250, 2-week payday loan 391 F
$300, 1-month auto-title loan Prohibited P
$500, 6-month loan 36 P
$1000, 1-year loan 36 P
Criminal usury cap 45 F

*If the APR includes a plus sign (“+"), the grade is an F because the APR could be higher than the stated APR. This situation occurs
if the state permits exceptions to the criminal usury cap and one of the four loan products in the Scorecard has an APR that exceeds

36%. Several states permit lenders to pick one or two or more rate and/or fee alternatives when making smaller loans. Note that the
Scorecard APRs are based upon the maximum permissible rates/fees regime.
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STATE LOAN TYPE APR* GRADE
lowa $250, 2-week payday loan 358 F
$300, 1-month auto-title loan 35 P
$500, 6-month loan 36 P
$1000, 1-year loan 36 P
Criminal usury cap None NA
Kansas $250, 2-week payday loan 391 F
$300, 1-month auto-title loan No cap F
$500, 6-month loan 36 P
$1000, 1-year loan 35 P
Criminal usury cap None NA
Kentucky $250, 2-week payday loan 471 F
$300, 1-month auto-title loan 36 P
$500, 6-month loan 42 F
$1000, 1-year loan 41 F
Criminal usury cap None NA
Louisiana $250, 2-week payday loan 521 F
$300, 1-month auto-title loan Prohibited P
$500, 6-month loan ' 81 F
$1000, 1-year loan 47 F
Criminal usury cap None NA
-Maine $250, 2-week payday loan 261 F
$300, 1-month auto-title loan Prohibited P
$500, 6-month loan 30 P
$1000, 1-year loan 30 P
Criminal usury cap None NA
Maryland $250, 2-week payday loan Prohibited P
' $300, 1-month auto-title loan Prohibited P
$500, 6-month loan 33 P
$1000, 1-year loan 33 P
Criminal usury cap .None ! NA
Massachusetts $250, 2-week payday loan Prohibited P
$300, 1-month auto-title loan Prohibited | P
$500, 6-month loan 37 i F
$1000, 1-year loan 27 | P
Criminal usury cap 20+ i F
Michigan $250, 2-week payday loan 375 i F
$300, 1-month auto-title loan Prohibited P
$500, 6-month loan 43 ) F
$1000, 1-year loan 35 : P
Criminal usury cap 25+ F

*If the APR includes a plus sign (“+”), the grade isan F because the APR could be higher than th'e stated APR. This situation occurs
if the state permits exceptions to the criminal usury cap and one of the four loan products in the Scorecard has an APR that exceeds
36%. Several states permit lenders to pick one or two or more rate and/or fee alternatives when makmg smaller loans. Note that the

Scorecard APRs are based upon the maximum permissible rates/fees regime.
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STATE LOAN TYPE APR* GRADE
Minnesota $250, 2-week payday loan 235 F
$300, 1-month auto-title loan 116 F
$500, 6-month loan 51 F
$1000; 1-year loan 38 F
Criminal usury cap None NA
Mississippi $250, 2-week payday loan 572" F
$300, 1-month auto-title loan 300 F
$500, 6-month loan B2 F
$1000, 1-year loan 44 F
_ Criminal usury cap None . NA
Missouri $250, 2-week payday loan 1,955 F
$300, 1-month auto-title loan No cap F -
$500, 6-month loan No cap F
$1000, 1-year loan No cap F
Criminal usury cap - 24+ F
Montana $250, 2-week payday loan 652 F
$300, 1-month auto-title loan 300 F
$500, 6-month loan No cap F
$1000, 1-year loan No cap F
Criminal usury cap None NA
Nebraska . $250, 2-week payday loan . 460 F
$300, 1-month auto-title loan Prohibited - P
$500, 6-month loan 47 F
$1000, 1-year loan 36 P
Criminal usury cap None NA
Nevada $250, 2-week payday loan No cap F
$300, 1-month auto-title loan No cap F
$500, 6-month loan 40 F
$1000, 1-year loan 40 F
Criminal usury cap - None NA
New Hampshire $250, 2-week payday loan 36 P
$300, 1-month auto-title loan 36 P
$500, 6-month loan No cap F
$1000, 1-year loan No cap F
Criminal usury cap None NA
New Jersey $250, 2-week payday loan . Prohibited P
$300, 1-month auto-title loan Prohibited P
$500, 6-month loan 30 P
$1000, 1-year loan 30 P
Criminal usury cap 30 P

*If the APR includes a plus sign (“+”), the grade is an F because the APR could be higher than the stated APR. This situation occurs
if the state permits exceptions to the criminal usury cap and one of the four loan products in the Scorecard has an APR that exceeds
36%. Several states permit lenders to pick one or two or more rate and/or fee alternatives when making smaller loans. Note that the

Scorecard APRs are based upon the maximum permissible rates/fees regime.
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LOAN TYPE .

STATE APR* GRADE
New Mexico $250, 2-week payday loan 409 F
$300, 1-month auto-title loan No cap F
$500, 6-month loan No cap F
$1000, 1-year loan No cap F
Criminal usury cap 45 F
New York $250, 2-week payday loan Prohibited P
$300, 1-month auto-title loan Prohibited P
$500, 6-month loan 25 " P
$1000, 1-year loan 25 P
Criminal usury cap ) 25 P
North Carolina $250, 2-week payday loan Prohibited P
$300, 1-month auto-title loan Prohibited P
$500, 6-month loan 54 F
$1000, 1-year loan 37 F
Criminal usury cap None NA
North Dakota $250, 2-week payday loan 520 _ F
$300, 1-month auto-title loan Prohibited P
$500, 6-month loan 28 P
$1000, 1-year loan 25 P
Criminal usury cap 10.8+ F
Ohio $250, 2-week payday loan 28 P
$300, 1-month auto-title loan "Prohibited P
$500, 6-month loan 70 F
$1000, 1-year loan 54 F
Criminal usury cap 25+ F
Oklahoma $250, 2-week payday loan 39% . F
$300, 1-month auto-title loan Prohibited P
$500, 6-month loan H 46 F
$1000, 1-year loan 30 P
Criminal usury cap 45 F
Oregon $250, 2-week payday loan Prohibited” P
$300, 1-month auto-title loan 154 F
$500, 6-month loan 36 P
$1000, 1-year loan 36 P
Criminal usury cap None NA
Pennsylvania $250, 2-week payday loan Prohibited P
$300, 1-month auto-title loan Prohibited P
$500, 6-month loan 26 P
$1000, 1-year loan 22 P
Criminal usury cap 36 P

" " Two-week payday loans are prohibited in Oregon; however, the APR for a $250, thirty-one-day payday loan (the minimum length
permitted by law) is 154%, which merits a F. . ]

" * If the APR includes a plus sign (“+"), the grade is an F because the APR could be higher than the stated APR. This situation occurs
if the state permits exceptions to the criminal usury cap and one of the four loan products in the Scorecard has an APR that exceeds
36%. Several states permit lenders to pick one or two or more rate and/or fee alternatives when making smaller loans. Note that the

Scorecard APRs are based upon the maximum permissible rates/fees regime.
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STATE LOAN TYPE APR* GRADE
Rhode Island $250, 2-week payday loan 390 F
$300, 1-month auto-title loan ~ Prohibited P
$500, 6-month loan 30 P
$1000, 1-year loan 24 P
Criminal usury cap 21+ F
South Carolina $250, 2-week payday loan 391 F
$300, 1-month auto-title loan 117 F
$500, 6-month loan 71 F
$1000, 1-year loan No cap F
Criminal usury cap None NA
South Dakota " $250, 2-week payday loan No cap . F
$300, 1-month auto-title loan No cap F
$500, 6-month loan No cap F
$1000, 1-year loan No cap F
’ Criminal usury cap None NA
Tennessee $250, 2-week payday loan 313 F
$300, 1-month auto-title loan 264 F
$500, 6-month loan - 87 F
$1000, 1-year loan 54 F
Criminal usury cap None NA
Texas $250, 2-week payday loan 1567 F
$300, 1-month auto-title loan Prohibited P
$500, 6-month loan .84 E
$1000, 1-year loan 81 F
Criminal usury cap None NA
Utah $250, 2-week payday loan No cap F
$300, 1-month auto-title 1oan No cap F
$500, 6-month loan No cap F -
$1000, 1-year loan No cap F
Criminal usury cap No cap F
Vermont $250, 2-week payday loan Prohibited P
$300, 1-month auto-title loan 18 or 20 P
$500, 6-month loan T 24 P
$1000, 1-year loan 24 P
Criminal usury cap Soft cap P
. Virginia $250, 2-week payday loan 610 F
$300, 1-month auto-title loan No cap F
$500, 6-month loan 36 P
$1000, 1-year loan 36 P
Criminal usury cap None NA

5Some lenders get around the rate cap on payday loans as well as the prohibition on title lending by setting themselves up as credit
service organizations and facilitating both these loans with no rate cap. Tex. Fin. Code Ann. § 393.201 (Vernon).

* If the APR includes a plus sign (“+"), the grade is an F because the APR could be higher than the stated APR. This situation occurs
if the state permits exceptions to the criminal usury cap and one of the four loan products in the Scorecard has an APR that exceeds
36%. Several states permit lenders to pick one or two or more rate and/or fee alternatives when making smaller loans. Note that the

Scorecard APRs are based upon the maximum permissible rates/fees regime.
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STATE

LOAN TYPE . APR* - GRADE
Washington $250, 2-week payday loan 390 F
$300, 1-month auto-title loan Prohibited P
$500, 6-month loan 39 F
$1000, 1-year loan . 33 P
Criminal usury cap None NA
West Virginia $250, 2-week payday loan Prohibited P
$300, 1-month auto-title loan Prohibited P
$500, 6-month loan 38 F
$1000, 1-year loan 35 P
Criminal usury cap Soft cap P
Wisconsin $250, 2-week payday loan No cap F
$300, 1-month auto-title loan No cap F
$500, 6-month loan No cap F
$1000, 1-year loan No cap - F
Criminal usury cap , 20+ F
Wyoming $250, 2-week payday loan 313 F
$300, 1-month auto-title loan Prohibited P
$500, 6-month loan 36 P
$1000, 1-year loan 36 P
Criminal usury cap None NA

Website link to this document available at

http://www.nclc.org/reports/content/cu-small-dollar-scorecard-2010.pdf.

*If the APR includes a plus sign (“+"), the grade is an F because the APR could be higher than the stated APR. This situation occurs
if the state permits exceptions to the criminal usury cap and one of the four loan products in the Szorecard has an APR that exceeds

36%. Several states permit lenders to pick one or two or more rate and/or fee alternatives when m.aking smaller loans. Note that the
Scorecard APRs are based upon the maximum permissible rates/fees regime.
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B Loan type: $250, 2-week payday loan
D 0 GradeP Grade F
o<
Q% Loan type: $300, 1-month auto-title loan
D O Grade P Grade F
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S Loan type: $500, 6-month instaliment loan
D O GradeP (@ GradeF
o<
Q% Loan type: $1,000, 1-year installment loan
D O Grade P Grade F
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MINUTES
HOUSE COMMITTEE ON BANKING
Thursday, May 26, 2011

Upon the call of the chair, the House Banking Committee met on May 26, 2011, at
12:00 p.m. in room 1327 of the Legislative Building. The following members were
present. Representative Johnathan Rhyne, Chairman; Representatives Brubaker,
Dockham, Hastings, McComas, Vice-Chairs; Representatives Alexander, Brawley,
Carney, Daughtry, Fisher, Glazier, Hager, Haire, Hall, Hilton, Holloway, McCormick,
Moore, Shepherd, Steen, and Stone.

fhe Chairman called the meeting to order to consider HB 810. The Chair recognized
Karen Cochrane-Brown, legislative staff, to explain the proposed committee substitute
for HB 810.

The Chair recognized Representative Hager who made a favorable motion to accept the
PCS for HB 810. The motion carried. After some discussion, Representative Glazier
called for a division vote.

The chair recognized Representative Hastings who made a motion for a favorable
report on the PCS for HB 810. After taking a voice vote where the outcome was 15 to
6, the committee substitute for HB 810 was accepted, unfavorable to the original bill.

The meeting was adjourned at 12:48 PM.

Respectfully submitted,

Represeftative Jopnathan L. Rhyne, Jr. usan Beaupied
Chairman Committee ASS|stant




AGENDA
BANKING COMMITTEE
. Thursday, May 26, 2011

- Room 1327 Legislative Building
12:00 PM

OPENING REMARKS

Representative Johnathan Rhyhe, Chair
Banking Committee '

AGENDA ITEMS
HB 810 CONSUMER FINANCE ACT AMENDMENTS

ADJOURNMENT
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GENERAL ASSEMBLY OF NORTH CAROLINA
SESSION 2011

HOUSE BILL 810
PROPOSED COMMITTEE SUBSTITUTE H810-CSRO-16 [v.4]

5/18/2011 7:11:04 PM

Short Title:  Consumer Finance Act Amendments. (Public)
Sponsors:
Referred to:
April 7,2011
A BILL TO BE ENTITLED

AN ACT TO MAKE VARIOUS AMENDMENTS TO THE NORTH CAROLINA
CONSUMER FINANCE ACT TO INCREASE CONSUMER ACCESS AND CREDIT
MARKET PARITY.

The General Assembly of North Carolina enacts:

SECTION 1. G.S. 53-166(a) reads as rewritten:

"(a). Scope. - No person shall engage in the business of lending in amounts of ten- fifteen
thousand dollars ($10;000)_($15.000) or less and contract for, exact, or receive, directly or
indirectly, on or in connection with any such loan, any charges whether for interest,
compensation, consideration, or expense, or any other purpose whatsoever, which in the
aggregate are greater than permitted by Chapter 24 of the General Statutes, except as provided
in and authorized by this Article, and without first having obtained a license from the
Commissioner. The word "lending" as used in this section, shall include, but shall not be
limited to, endorsing or otherwise securing loans or contracts for the repayment of loans."

SECTION 2. G.S. 53-172(a) reads as rewritten:

"(a) No licensee shall conduct the business of making loans under this Article within any
office, suite, room, or place of business in which any other business is solicited or transacted.

Installment paper dealers as defined in G.S. 105-83, and-the collection by a licensee of
loans legally made in North Carolina, or another state by another government regulated lender
or lending ageney;-agency and the collection by a licensee of claims of, or payments to, an
insurance company licensed in North Carolina and arising in any way from an insurance policy
approved by the Commissioner of Insurance, shall not be considered as being any other
business within the meaning of this section."

SECTION 3. G.S. 53-173 reads as rewritten:

"§ 53-173. Maximum rate of interest and fee; computation of interest; limitation on

interest after judgment; limitation on interest after maturity of the loan.

(a) Maximum Rate of Interest. — Every licensee under this section may make loans in
installments not exceeding three thousand dollars ($3,000) in amount, at interest rates not
exceeding thirty-six percent (36%) per annum on the outstanding principal balance of any loan
not in excess of six-_one thousand five hundred dollars ($660-60) ($1,500) and fifteen percent
(15%) per annum on any remainder of such unpaid principal balance. Interest shall be
contracted for and collected at the single simple interest rate applied to the outstanding balance
that would earn the same amount of interest as the above rates for payment according to
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(g) Limitations on Loans to Individual Borrowers. —
(1) No loan shall be made to a borrower before the 91st day after the origination
of an existing loan made under this section, nor with less than 50% of the

indebtedness of the existing loan reduced in the current balance, unless the
borrower receives the greater of one hundred dollars ($100) or twenty

percent (20%) in cash in excess of the principal amount of the original loan.
(20  No licensee shall make a loan under this section to repay an existing loan
under this section with the licensee without providing a notice, approved by

the Commissioner, explaining the benefits of disciplined consistent
repayment of instaliment credit and the potential of increasing costs when
obtaining a new loan before final payment.

(3) A _licensee under this section must accept and credit semi-monthly and
weekly payments from borrowers made before regularly scheduled payments
are due and also provide at the time the loan is made an example of the
potential savings that could occur as a result of more frequent payments.

(4) No licensee or an affiliate of such licensee, shall make a loan to a borrower

under this section if there exists an outstanding loan made under this section
or G.S. 53-176 between the licensee and that borrower unless the existing

loan is paid in full from the proceeds of the new loan."
SECTION 4. G.S. 53-176 reads as rewritten:
"§ 53-176. Optional rates, maturities and amounts.

(a) In lieu—of addition to making loans in the amount and at the interest stated in
G.S. 53-173 and for the terms stated in G.S. 53-180, a licensee may at-any-time-electto make
loans in installments not exceeding ten- fifteen thousand dollars ($18;600) ($15,000) and which
shall not be repayable in less than six months or more than 84- 96 months and which shall not
be secured by deeds of trust or mortgages on real estate and which are repayable in
substantially equal consecutive monthly payments and to charge and collect interest in
connection therewith which shall not exceed the following actuarial rates:

(1

$7500)—thirtyThirty percent (30%) per annum on that part of the unpaid
principal balance not exceeding ene- five thousand dollars ($3; 5,000).

(1a) Twenty-four percent (24%) per annum on the unpaid principal balance not

exceeding ten thousand dollars ($10,000).-and
(1b) eighteen- Eighteen percent (18%) per annum on the remainder of the unpaid

principal balance.
Interest shall be contracted for and collected at the single simple interest rate applied to the
outstanding balance that would earn the same amount of interest as the above rates for payment
according to schedule.

@ With-—respe

(b) Inaddition to the interest permitted in this section, a licensee may assess at closing a
fee for processing the loan as agreed upon by the parties, not to exceed twenty-five dollars
($25.00) for loans up to two thousand five hundred dollars ($2,500) and one percent (1%) of
the cash advance for loans above two thousand five hundred dollars ($2,500), not to exceed a
total fee of forty dollars ($40.00), provided that such charges may not be assessed more than
twice in any 12-month period.

(c) The provisions of G.S. 53-173(b), (c) and (d) and G.S. 53-180(b), (c), (d), (e), (),
(g), (h) and (i) shall apply to loans made pursuant to this section.

Page 2 House Bill 810 H810-CSRO-16 [v.4]
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(e) The due date of the first monthly payment shall not be more than 45 days following
the disbursement of funds under any such installment loan. A borrower under this section may
prepay all or any part of a loan made under this section without penalty. Except as otherwise
provided for pursuant to G.S. 75-20(a), no more than twice in a 12-month period, a borrower
may cancel a loan with the same licensee within three business days after disbursement of the
loan proceeds without incurring or paying interest so long as the amount financed, minus any
fees or charges, is retumed to and recelved by the hcensee within that time.

SECTION 5. G.S. 53-177 reads as rewritten:
"§ 53-177. Reeordingfees:-Fees.

(@  Recording Fees. — The licensee may collect from the borrower the amount of any
fees necessary to file or record its security interest with any public official or agency of a
county or the State as may be required pursuant to Article 9 of Chapter 25 of the General
Statutes or G.S. 20-58 et seq. Upon full disclosure to the borrower on how the fees will be
applied, such fees may either (i) be paid by the licensee to such public official or agency of the
county or State, or (ii) in lieu of recording or filing, applled by the licensee to purchase
nonﬁlmg or nonrecordmg insurance on the instrument securmg the loan er—(m)—be—re&amed—by

er-feeefdmg—rt-s—seeuﬂty—mstfumen%—llrewded- provxded, however the amount collected by the

licensee from the borrower for the purchase of a nonfiling or nonrecording insurance peliey;-of
for—self-insurance;_policy shall be the premium amount for such insurance as fixed by the

-Commissioner of Insurance. Such premium shall be at least one dollar ($1.00) less than the cost

of recording or filing a security interest. Provided further, a licensee shall not collect or permit
to be collected any notary fee in connection with any loan made under this Article, nor may a
licensee collect any fee from the borrower for the cost of releasing a security interest except
such fee as actually paid to any public official or agency of the county or State for such

purpose.
(b) Late Fees. -

(1) A licensee may charge a late payment charge for any payment which
remains past due for 10 days or more after the due date,
(2)  No licensee may charge a late payment charge:
a. For loans made pursuant to G.S.53-173, greater than ten dollars
($10.00).
b. For loans made pursuant to G.S. 53-176, greater than fifteen dollars
($15.00).

More than once with respect to a single late payment.

e
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(c) Third-Party Payment Fees. — The licensee may collect any actual charges paid by
the licensee related to payments submitted by the borrower or at the borrower's request through
electronic or other means not affiliated with the licensee.

(d) Deferral Charges. — A licensee may, by agreement with the borrower, collect a
deferral charge and defer the due date of all or any part of one or more installments under an
existing loan contract as permitted in the provisions of G.S. 25A-30."

SECTION 6. G.S. 53-179 reads as rewritten:
"§ 53-179. Multiple-office loan limitations.

A licensee shall not grant a loan in one office to any borrower who already has a loan in
another office operated by the same entity or by an affiliate, parent, subsidiary or under the
same ownership, management or control, whether partial or complete. This section shall apply
to intrastate and interstate operations: A licensee shall take every reasonable precaution to
prevent granting loans in violation of this section. Sueh- Subject to the limitation contained in
G.S. 53-173(g)(4), loans granted inadvertently resulting in a total liability of three thousand
dollars ($3,000) or less, shall be adjusted to the rates applicable under the Article to a single
loan of equivalent amount, and when the total liability on such loans is in excess of three
thousand dollars ($3,000), interest shall be adjusted to simple interest at eight percent (8%) per
annum on the entire obligation."

SECTION 7. This act becomes effective October 1, 2011.

Page 4 House Bill 810 H810-CSRO-16 [v.41]
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MINUTES ,
- HOUSE COMMITTEE ON BANKING
Thursday, June 2, 2011

Upon the call of the chair, the House Banking Committee met on June 2, 2011, at 11:00
a.m. in room 1327 of the Legislative Building. The following members were present:
Representative Johnathan Rhyne, Chairman; Representatives Brubaker, Dockham,
Hastings, McComas, Vice-Chairs; Representatives Brawley, Carney, Fisher, Hall,
Hilton, Jackson, McCormick, McGuirt, Moore, Shepherd, and Stone.

The Chairman called the meeting to order to consider SB 513, AN ACT TO ALLOW,
CREDIT UNIONS TO CONDUCT SAVINGS PROMOTION RAFFLES. The Chair !
recognized Representative Sager to explain the bill. Next, Representative Carney
made a motion to accept a favorable report for SB 513. The motion carried.

Chairman Rhyne then gave the gavel to Representative McCormick, who then presided
over the meeting. Representative McCormick then recognized Representative Rhyne to
explain HB 707, AN ACT TO MODERNIZE AND ENACT CERTAIN PROVISIONS
REGARDING DEEDS OF TRUST (short title). Representative Brawley made a motion
to accept the PCS for HB 707. The motion carried. Jim Creekman of First Citizen's
Bank was introduced by Paul Stock to give his expert opinion on why HB 707 should be
passed. Representative McComas made a motion for the passage of the committee
substitute for HB 707. The motion carried.

Chairman Rhyne once again took the gavel and recognized Representative Crawford to
explain HB 203, AN ACT TO ALLOW CREDIT UNIONS TO CONDUCT SAVINGS
PROMOTION RAFFLES. Representative Moore made a motion for the favorable
passage of HB 203, with a serial referral to Judiciary A. The motion carried.

The meeting was adjourned at 11:12 AM.

Respectfully submitted,

~\

Representativé J6hnathan L \Rhyne, Jr. Susan Beaupied /
Chairman _ Committee Assistant




AGENDA
BANKING COMMITTEE

Thursday, June 2, 2011
Room 1327 Legislative Building
' 11:00 PM

OPENING REMARKS

Representative Johnathan Rhyne, Chair
Banking Committee

AGENDA ITEMS

HB 203 SHOW MORTGAGE PAYOFF ON SATISFACTION FILING
HB 707 DEEDS OF TRUST/MODERNIZE PROCEDURES
SB 513 ALLOW SAVINGS PROMOTIONS AND RAFFLES

ADJOURNMENT



2011 COMMITTEE REPORT
HOUSE OF REPRESENTATIVES

The following report(s) from standing committee(s) is/are presented:
By Representative Rhyne (Chair) for the Committee on BANKING.

[ JCommittee Substitute for

HB 203 A BILL TO BE ENTITLED AN ACT TO PROVIDE AN ALTERNATIVE
MORTGAGE SATISFACTION FORM THAT ALLOWS A SECURED CREDITOR TO INDICATE
THAT THE UNDERLYING OBLIGATION HAS BEEN EXTINGUISHED.

With a favorable report.

(FOR JOURNAL USE ONLY)

Pursuant to Rule 32(a), the bill/resolution is re-referred to the Committee on

Pursuant to Rule 36(b), the bill/resolution is placed on the Calendar of



2011 COMMITTEE REPORT
HOUSE OF REPRESENTATIVES

The following report(s) from standing committee(s) is/are presented:
By Representative Rhyne (Chair) for the Committee on BANKING.

[_JCommittee Substitute for
SB 513 A BILL TO BE ENTITLED AN ACT TO ALLOW CREDIT UNIONS TO CONDUCT
SAVINGS PROMOTION RAFFLES.

With a favorable report.

(FOR JOURNAL USE ONLY)

Pursuant to Rule 32(a), the bill/resolution is re-referred to the Committee on
Pursuant to Rule 36(b), the bill/resolution is placed on the Calendar of
Pursuant to Rule 32(a), the bill/resolution is re-referred to the Committee on

Pursuant to Rule 36(b), the bill/resolution is placed on the Calendar of
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2011 COMMITTEE REPORT
HOUSE OF REPRESENTATIVES

The following report(s) from standing committee(s) is/are presented:
By Representative Rhyne (Chair) for the Committee on BANKING.

[_]Committee Substitute for

HB 707 A BILL TO BE ENTITLED AN ACT TO MODERNIZE AND ENACT CERTAIN
PROVISIONS REGARDING DEEDS OF TRUST, INCLUDING RELEASES, SHORT SALES,
FUTURE ADVANCE PROVISION TERMINATIONS AND SATISFACTIONS, TERMINATIONS
AND SATISFACTIONS FOR EQUITY LINE LIENS, RELEASE OF ANCILLARY DOCUMENTS,
ELIMINATING TRUSTEE OF DEED OF TRUST AS NECESSARY PARTY FOR CERTAIN
TRANSACTIONS AND LITIGATION, AND INDEXING OF SUBSEQUENT INSTRUMENTS
RELATED THERETO.

X With a favorable report as to the committee substitute bill, unfavorable as to the original bill.

(FOR JOURNAL USE ONLY)

Pursuant to Rule 32(a), the bIII/resolutlon is re-referred to the Commlttee on

"Pursuant to Rule 36(b), the (House/Senate) committee substituté bill/(joint) resolution °

(No. ) is placed on the Calendar of . (The original bill resolution No. ) is placed

on the Unfavorable Calendar.

The (House) committee substitute bill/(joint) resolution (No. .) is re-referred to the

Committee on .. (The original bill/resolution) (House/Senate Committee Substitute Bill/(Joint)

resolution No. _) is placed on the Unfavorable Calendar.
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GENERAL ASSEMBLY OF NORTH CAROLINA

SESSION 2011
S 1
SENATE BILL 513*
Short Title:  Allow Savings Promotion Raffles. . (Public)
Sponsors: Senators Gunn, Clary; Brock, Daniel, Davis, Forrester, Hise, Mansfield, Pate,

Preston, Rabon, Tiliman, and Tucker.

Referred to: Commerce.

April 6, 2011

A BILL TO BE ENTITLED
AN ACT TO ALLOW CREDIT UNIONS TO CONDUCT SAVINGS PROMOT[ON
RAFFLES.
The General Assembly of North Carolina enacts:
SECTION 1. G.S. 14-309.15 is amended by adding a new subsection to read:
"(h) Notwithstanding any other subsection of this section, it is lawful for a credit union
to conduct a savings promotion raffle under G.S. 54-109.64.".
SECTION 2. Article 14F of Chapter 54 of the General Statutes is amended by
adding a new section to read:

"§ 54-109.64. Savings promotion raffles.

A credit union may offer a savings promotion raffle in which the sole consideration
required for a chance of winning designated prizes is the deposit of a minimum specified
amount of money in a savings account or other savings program offered by the credit union. A
credit union shall maintain records sufficient to facilitate an audit of the savings promotion
raffle, shall conduct the savings promotion raffle in a safe and sound manner, and shall fully
disclose the terms and conditions of the promotlon to account holders and prospective account
holders of the credit union."

SECTION 3. This act becomes effective October 1, 2011.

*$ S 13 =V - 1x»
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GENERAL ASSEMBLY OF NORTH CAROLINA
SESSION 2011

HOUSE BILL 203

Short Title: ~ Show Mortgage Payoff on Satisfaction Filing. (Public)

Sponsors: Representative Crawford (Primary Sponsor).
For a complete list of Sponsors, see Bill Information on the NCGA Web Site.

Referred to:  Banking, if favorable, Judiciary Subcommittee A.

March 2, 2011

A BILL TO BE ENTITLED
AN ACT TO PROVIDE AN ALTERNATIVE MORTGAGE SATISFACTION FORM THAT
ALLOWS A SECURED CREDITOR TO INDICATE THAT THE UNDERLYING
OBLIGATION HAS BEEN EXTINGUISHED.
The General Assembly of North Carolina enacts:
SECTION 1. G.S. 45-36.11 reads as rewritten:
"§ 45-36.11. Satisfaction: form.
(a)  Standard Form. — No particular phrasing is required for a satisfaction of a security
instrument. The following form, when properly completed, is sufficient to satisfy the

“requirements of G.S. 45-36.10(a): ‘

'SATISFACTION OF SECURITY INSTRUMENT
(G.S. 45-36.10; G.S. 45-37(a)(7))

The undersigned is now the secured creditor in the security instrument identified as follows:

Type of Security Instrument: (identify type of security instrument, such as deed of trust or
mortgage)

Original Grantor(s): (Identify original grantor(s), trustor(s), or mortgagor(s))

Original Secured Party(ies): (Identify the original beneficiary(ies), mortgagee(s), or secured
party(ies) in the security instrument)

Recording Data: The security instrument is recorded in Book ____ at Page ____oras
document number in the office of the Register of Deeds for County,
North Carolina. '

This satisfaction terminates the effectiveness of the security instrument.

Date:

(Signature of secured creditor)

[Acknowledgment before officer authorized to take acknowledgments]'
(b)  Alternate Form. — A secured creditor who would like to indicate that the underlying

obligation secured by the instrument has been extinguished may use the following form, which,

when properly completed, is also sufficient to satisfy the requirements of G.S. 45-36. 10(a):

'SATISFACTION OF SECURITY INSTRUMENT

(G.S. 45-36.10; G.S. 45-37(a)(7))

HASTAmD
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. party(les) in the deed of trust)

The undersigned is now the secured creditor in the security instrument identified as follows:
Type of Security Instrument: (identify type of security instrument, such as deed of trust or

mortgage)

Original Grantor(s): (Identify original grantor(s), trustor(s), or mortgagor(s

Original Secured Party(ies): (Identify the original beneficiary(ies). mortgagee(s). or secured
arty(ies) in the security instrument '

Recording Data: The security instrument is recorded in Book at Page or as
document number in the office of the Register of Deeds for County,

North Carolina.
This satisfaction terminates the effectiveness of the security instrument and extinguishes the
underlying obligation secured by the instrument. ' .
Date: |
(Signature of secured creditor)

[Acknowledgment before officer authorized to take acknowledgmentsl"'
SECTION 2. G.S. 45-36.21 reads as rewritten:

"§ 45-36.21. Trustee's satisfaction of deed of trust: form.

(a)  Standard Form. — No particular phrasing is required for a trustee's satisfaction of a
deed of trust. The following form, when properly completed, is sufficient to satisfy the
requirements of G.S. 45-36.20: .

'TRUSTEE'S SATISFACTION OF DEED OF TRUST
(G.S. 45-36.20; G.S. 45-37(a)(7))

The undersigned is now serving as the trustee or substitute trustee under the terms of the deed
of trust identified as follows: ,
Original Grantor(s): (Identify original grantor(s) or trustor(s))
Original Secured Party(ies): (Identify the original benef ciary(ies) or secured
Recording Data: The deed of trust is recorded in Book at Page or as
document number in the office of the Register of Deeds for County,
North Carolina.
This satisfaction terminates the effectiveness of the deed of trust.

Date:

(Signature of trustee or substitute trustee)

[Acknowledgment before officer authorized to take acknowledgments)'
(b)  Alternate Form. — A trustee and secured creditor who would like to indicate that the
underlying obligation secured by the deed of trust has been extinguished may use the following
form, which, when properly completed, is also sufficient to satisfy the requirements of
G.S. 45-36.20:

'TRUSTEE'S SATISFACTION OF DEED OF TRUST
AND
CREDITOR'S RELEASE

(G.S. 45-36.20; G.S. 45-37(a)(7))

Page 2 _ ‘House Bill 203-First Edition
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The undersigned is now serving as the trustee or substitute trustee under the terms of the deed
of trust identified as follows:

Original Grantor(s): (Identify original grantor(s) or trustor(s

Original Secured Party(ies): (Identify the original beneficiary(ies) or secured
party(ies) in the deed of trust)

Recording Data: The deed of trust is recorded in Book at Page or_as
document number in_the office of the Register of Deeds for County,

North Carolina.

This satisfaction terminates the effectiveness of the deed of trust.

Date:

(Signature of trustee or substitute trustee)
[Acknowledgment before officer authorized to take acknowledgments}]

The obligation secured by the deed of trust has been extinguished.

Date:

(Signature of secured creditor)

[Acknowledgment before officer authorized to take acknowledgments]™.
SECTION 3. This act becomes effective October 1, 2012, and applies to

satisfactions filed on or after that date.

House Bill 203-First Edition Page 3
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GENERAL ASSEMBLY OF NORTH CAROLINA
SESSION 2011

HOUSE BILL 707
PROPOSED COMMITTEE SUBSTITUTE H707-CSRO-18 [v.1]

6/2/2011 10:09:53 AM

Short Title:  Deeds of Trust/Modernize Procedures. (Public)
Sponsors: '
Referred to:
April 7,2011
A BILL TO BE ENTITLED

AN ACT TO MODERNIZE AND ENACT CERTAIN PROVISIONS REGARDING DEEDS

OF TRUST, INCLUDING RELEASES, SHORT SALES, FUTURE ADVANCE
- PROVISION TERMINATIONS AND SATISFACTIONS, TERMINATIONS AND

SATISFACTIONS FOR EQUITY LINE LIENS, RELEASE OF ANCILLARY
DOCUMENTS, ELIMINATING TRUSTEE OF DEED OF TRUST AS NECESSARY
PARTY FOR CERTAIN TRANSACTIONS AND LITIGATION, AND INDEXING OF
SUBSEQUENT INSTRUMENTS RELATED THERETO.

The General Assembly of North Carolina enacts:

SECTION 1. G.S. 24-9 reads as rewritten:
"§ 24-9. Loans exempt from rate and fee limitations.

(c) The provisions of G.S. 24-1.2A, 24-11, and 24-11.1 shall not apply to equity lines of
credit offered by banks. Except as provided in this subsection and notwithstanding any other
provision of this Chapter or any other provision of State law, any bank may charge and collect
from’ any borrower interest at any rate and fees and other charges in any amount that the
borrower agrees to pay in connection with an equity line of credit. However, an equity line of
credit made by a bank shall be subject to the following, to the extent otherwise applicable:

(3)  Notwithstanding the limitation against prepayment penalties contained in
G:5-45-81(€)-G.S. 45-82 4. a bank may charge and collect prepayment fees
or penalties following the borrower's voluntary exercise of a right or option
to repay all or any portion of the outstanding balance of a variable interest
rate equity line of credit at a fixed interest rate over a specified period of
time, subject to the following limitations:

SECTION 2. G.S. 45-10 reads as rewritten:
"§ 45-10. Substitution of trustees in mortgages and deeds of trust.
(a) In addition to the rights and remedies now provided by law, the holders or owners of
a majority in amount of the indebtedness, notes, bonds, or other instruments evidencing a
promise or promises to pay money and secured by mortgages, deeds of trust, or other
instruments conveying real property, or creating a lien thereon, may, in their discretion,
substitute a trustee whether the trustee then named in the instrument is the original or a
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General Assembly of North Carolina Session 2011

substituted trastee;-trustee or a holder or owner of any or all of the obligations secured thereby,
by the execution of a written document properly recorded pursuant to Chapter 47 of the North
Carolina General Statutes.

(c)  If the trustee named in a deed of trust is also the beneficiary named in that deed of
trust, the instrument shall be deemed to be a deed of trust, and any substitute trustee named
under the authority of subsection (a) of this section shall succeed to all the rights, titles,
authority, and duties of the trustee under the terms of the deed of trust."

. SECTION 3. G.S. 45-36.4 reads as rewritten:
"§ 45-36.4. Definitions.
As used in this Article, the following terms mean:

(la) Borrower. — A person primarily liable for payment or performance of the
obligation secured by the real property described in a security instrument.

(1b) Credit suspension directive. — A notification given to a secured creditor
pursuant to G.S.45-36.7A directing the secured creditor to suspend
temporarily a borrower's right and ability to obtain additional credit

advances in anticipation of the imminent sale of. or the imminent making of

a new loan to be secured by, real property then encumbered by an existing
security instrument when the anticipated transaction will involve either the

satisfaction of the existing security instrument or the release of the real
property from the lien of the existing security instrument.
(5)  Entitled person. — A—person—liable—for—payment—or—performanee—ef—the
the-landewner-A person who:
Is a borrower;
Is a landowner; :
Has contracted to purchase real property encumbered by an existing
security instrument;
Has made or has committed to make a loan that is secured or is to be
secured by real property encumbered by an existing security
instrument;
Is a title insurance company authorized pursuant to Article 26 of
Chapter 58 of the General Statutes to issue title insurance policies in
the State of North Carolina that has insured or has committed to
insure title to real property encumbered by an existing security
instrument;
Is the foreclosing trustee or the high bidder in a foreclosure sale

involving real property encumbered by an existing security

instrument;

Is a qualified lien holder; or

Is an attorney licensed to practice law in the State of North Carolina

or_a bank, savings and loan association, savings bank, or credit

union, but only when:

1. The attorney, bank, savings and loan association, savings
bank, or credit union is or will be responsible for the
disbursement of funds in connection with the sale of, or a new

loan secured by, property then encumbered by an existing
security instrument; and :
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2. A requirement of the sale or new loan transaction is or will be
that the property be conveyed or encumbered free and clear of

the lien of the existing security instrument.

(7)  Landowner. — A person that, before foreclosure, has the right of redemption
in the real property described in a security instrument. The term does not
include a person that holds only a lien on the real preperty-property or the
trustee under a deed of trust.

(11)  Payoff statement. — A document containing the information specified in

G-5-45-36-1d)-G.S. 45-36.7(e).
(12a) OQualified lien holder. — A person who holds or is the beneficiary of a

security interest in or lien on real property encumbered by an existing
security instrument. but only if that person's security interest in or lien on the
real property arises from a mortgage or deed of trust that is subordinate in

priority to the lien of the existing security instrument. The term does not
include a trustee under a deed of trust.

(192) Short-pay amount. — The sum necessary to obtain the release of all or a
specific portion of the real property from the lien of a security instrument

without satisfying the secured obligation in full.
(19b) Short-pay statement. — A document containing the information specified in

G.S. 45-36.7(el).

(23) Trustee. — The trustee or substitute then serving as such under the terms of a
deed of trust."”
SECTION 4. G.S. 45-36.6 reads as rewritten:

"§ 45-36.6. Document of rescission: effect; llablllty for wrongful recordmg

unsa&sﬁedraad—the—seeurkyéas&umem—remaiﬂs%—fefee@eﬁnitions. _ The following

definitions apply in this section:

(1)  Document of rescission. — A document that rescinds either (i) a release that
was recorded in error or (ii) the erroneous satisfaction of a security
instrument.

(2) Release. — A document that either (i) releases property from the lien of a

security instrument or (ii) indicates that an obligation is no longer secured by
a securlty 1nstrument

(b) p ' oF € RStrUmer
m—errer—er—rf-lf a release is recorded If a release is recorded in error or a secunty instrument is rroneously satlsﬁed of
reeord-record erreneeusl-y-—by—aﬂy—e%her—meaﬂs—t-he—pefsen-er-then the secured creditor or the
person who_caused the release to be recorded in error or the security instrument to be
erroneously satisfied of record may execute and record a document of rescission. The document
of rescission must be duly acknowledged before an officer authorized to make
acknowledgments. Upon recording, the document of rescission either (i) reseinds—an
erroneously-recorded-rescinds a release that was recorded in error and deprives the release of
any effect or (ii) satisfaction-or-affidavit-and-rescinds the erroneous satisfaction of record of the
security instrument and reinstates the security instrument.
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(¢) A recorded document of rescission has no effect on the rights of a person that:

(M

2

Records an interest in the real property described in a security instrument
after the recording of the—satisfaction—or—affidavitof satisfaction—of-the
seeurity-instrument-a _release that was recorded in error or the erroneous
satisfaction of record of the security instrument by-ether-meansand before
the recording of the document of rescission; and

Would otherwise have priority over or take free of the lien created by the
security instrument as reinstated under Chapter 47 of the General Statutes.

(d) A person that erroneously or wrongfully records a document of rescission is liable
to any person injured thereby for the actual loss caused by the recording and reasonable
attorneys' fees and costs.

(e) A document is a document of rescission if it does all of the following:

1)

C)]

(3)

Identifies the related security instrument, including the type of security
instrument, the original parties to the security instrument, the recording data
for the security instrument, and the office in which the security instrument is
recorded.

If the document of rescission is intended to rescind a release that was
recorded in error, (i) identifies the release that was recorded in error by its
recording data and the office in which it is recorded, (ii) states that the
release was recorded in error, and (iii) states that the release is rescinded.

If the document of rescission is intended to rescind the erroneous satisfaction
of record of a security instrument, (i) identifies the satisfaction document
that was recorded in error by its recording data and the office in which it is
recorded, (ii) states that the security instrument was erroneously satisfied of
record, and (iii) states that the satisfaction of the security instrument is
rescinded and the security instrument reinstated.

States that the person signing the document of rescission is either (i) the
secured creditor or (ii) the person who caused the release to be recorded in

error or the security instrument to be erroneously satisfied of record.
Is signed and acknowledged as required by law for a conveyance of an

interest in real property.

[¢3) The register of deeds shall accept a document of rescission for recording unless one
of the following applies:

)

2
3)

The document is submitted by a method or in a medium not authorized for
registration by the register of deeds under applicable law.

The required recording fee is not paid.
The document is not signed and acknowledged as required by law for a

conveyance of an interest in real property by either the secured creditor or
the person who caused the release to be recorded in error or the security
instrument to be erroneously satisfied of record. The register of deeds shall

not be required to verify or make inquiry concerning (i) the truth of the

matters stated in any document of rescission or (ii) the authority of the
person executing any document of rescission to do so.

(g) No particular phrasing is required for a_document of rescission that rescinds a

release that was recorded in error. The following form, when properly completed, is sufficient
to_satisfy the requirements of subsection (e) of this section:

"DOCUMENT OF RESCISSION
(G.S. 45-36.6(e))

The security instrument to which this Document of Rescission relates is identified as follows:
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Type of Security Instrument: (identify type of security instrument, such as deed of
trust or mortgage)

Original Grantor(s): (identify original grantor(s), trustor(s), or mortgagor(s

Original Secured Party(ies): (identify the original beneficiary(ies), mortgagee(s), or
secured party(ies) in the security instrument)

Recording Data: The security instrument is recorded in Book at Page
or as document number in the office of the Register of
Deeds for County, North Carolina.
This Document of Rescission rescinds the release recorded in Book at Page
or_as document number in the office of the Register of Deeds for

County, North Carolina. The release was recorded in error, is
hereby rescinded, and is declared to be of no effect.
The undersigned is: (check applicable box)
The secured creditor in the security instrument identified above.
The person who caused the release to be recorded in error.

Date:

Signature of secured creditor or
person who caused the release to be

recorded in error
[Acknowledgment before officer authorized to take acknowledgments]"

(h)  No particular phrasing is required for a document of rescission that rescinds the
erroneous satisfaction of a security instrument. The following form, when properly completed,
is sufficient to satisfy the requirements of G.S. 45-36.6(e):

"DOCUMENT OF RESCISSION
(G.S. 45-36.6(¢€))
The security instrument to which this Document of Rescission relates is identified as follows:
Type of Security Instrument: (identify type of security instrument, such as deed of

trust or mortgage)
Original Grantor(s): (identify original grantor(s), trustor(s), or mortgagor(s))

Original Secured Party(ies): (identify the original beneficiary(ies), mortgagee(s). or
secured party(ies) in the security instrument)
Recording Data: The security instrument is recorded in Book at Page
or as document number in the office of the Register of
Deeds for County, North Carolina.
The security instrument was_erroneously satisfied of record by that satisfaction document
recorded in Book at Page or as document number in the
office of the Register of Deeds for County, North Carolina. The
satisfaction of the security instrument is hereby rescinded, the security instrument is reinstated,

and the security instrument is declared to be in full force and effect.
The undersigned is: (check applicable box)
The secured creditor in the security instrument identified above.
The person who caused the security instrument to be satisfied of record

erroneously.
Date:

Signature of secured creditor or person
who caused the security instrument to

be satisfied of record erroneously
[Acknowledgment before officer authorized to take acknowledgments]"."
SECTION S. G.S. 45-36.7 reads as rewritten:
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"§ 45-36.7. Payoff and short-pay statement:-statements; request and content.

(@)  An entitled person, or an agent authorized by an entitled person to request a payoff
statement;-or a short-pav statement, may glve to the secured creditor a notlﬁcatlon requestmg a
payoff statement : ; '
given-or a short-pay statement. The notlﬁcatlon must contam all of the followmg

(6)  Whether the request is for a payoff statement or a short-pay statement.

(7)  If the request is for a payoff statement, the specified payoff date, which may
not be more than 30 days after the notification is given.
(8)  If the request is for a short-pay statement, (i) the specified short-pay date,

which may not be more than 30 days after the notification is given, (ii) a
clear statement as to whether the request is for the short-pay amount required
to release all of the real property described in the security instrument or only
a portion of that property, and (iii) if the request is for the short-pay amount
required to release only a portion of the real property described in the
security instrument, a description of the specific real property to be released

upon payment of the short-pay amount.
(b) If a notification under subsection (a) of this section directs the secured creditor to

send the payoff statement or a short-pay statement to a person identified as an authorized agent
of the entitled person, the secured creditor must send the statement to the agent, unless the
secured creditor knows that the entitled person has not authorized the request.

(¢) A person who gives to a secured creditor a notification requesting a payoff
statement or a short-pay statement thereby represents that the person is an entitled person or the
authorized agent of an entitled person. A secured creditor may rely on that representation in
providing a payoff statement or a short-pay statement unless the secured creditor knows that the
requesting person is neither an entitled person nor the authorized agent of an entitled person. A
secured creditor has no duty to make inquiry as to whether, or to verify that, the person
requesting a payoff statement or a short-pay statement is an entitled person or the authorized
agent of an entitled person.

(d)  Within 10 days after the effective date of a notification that complies with
subsection (a) of this section, the secured creditor shall issue a payoff statement or a short-pay
statement and send it as directed pursuant to subdivision (a)(3) of this section in the manner
prescribed in G.S. 45-36.5 for giving a notification. A secured creditor that sends a payoff
statement or a short-pay statement to the entitled person or the authorized agent may not claim
that the notification did not satisfy subsection (a) of this section. If the person to whom the
notification is given once held an interest in the secured obligation but has since assigned that
interest, the person need not send a payoff statement or a short-pay statement but shall give (i) a
notification of the assignment to the person to whom the payoff statement or a short-pay
statement otherwise would have been sent, providing the name and address of the assignee, or
(ii) a notification to the person to whom the payoff statement or a short-pay statement
otherwise would have been sent, stating that the recipient claims no interest in the security
instrument or the secured obligation, that the secured obligation was assigned, but that the
identity and address of the assignee is not known.

(e]) A short-pay statement must contain:

(1)  The information reasonably necessary to calculate the short-pay amount as
of the requested short-pay date, including the per diem interest amount, if

any,
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(2)  The payment cutoff time, if any, the address or place where payment of the
short-pay amount must be made, and any limitation as to the authorized
method of payment;

(3)  Any conditions precedent that must be satisfied to obtain the release of the

property identified in the request for the short-pay statement from the lien of
the security instrument; and

(4)  Confirmation of the specific real property to be released from the lien of the
security instrument upon receipt of the timely payment of the short-pay

amount and satisfaction of the other conditions precedent to the release of
that property.

Unless the short-pay statement expressly provides otherwise, all persons liable for payment
or performance of the obligations secured by the security instrument will remain liable for the
secured obligations to the extent the short-pay amount is not sufficient to satisfy the secured
obligations in full.

® A payoff statement or a short-pay statement may contain the amount of any fees
authorized under this section not included in the payoff amount. A secured creditor may require
the payment in full of any fees authorized under this section before issuing a payoff
statement-statement or a short-pay statement.

(80 A secured creditor may not qualify a payoff amount or state that it is subject to
change before the payoff date unless the payoff statement provides information sufficient to
permit the entitled person or the person's authorized agent to request an updated payoff amount
at no charge and to obtain that updated payoff amount during the secured creditor's normal
business hours on the payoff date or the immediately precedmg business day._ A secured
creditor may not qualify a short-pay amount or state that it is subject to change before the
short-pay date unless the short-pay statement provides information sufficient to permit the
entitled person or the person's authorized agent to request an updated short-pay amount at no
charge and to obtain that updated short-pay amount during the secured creditor's normal
business hours on the short-pay date or the immediately preceding business day.

(h) A secured creditor must provide upon request one payoff statement or one short-pay
statement without charge during any six-month period. A secured creditor may charge a fee of
twenty-five dollars ($25.00) for each additional payoff statement and one hundred dollars
($100.00) for each additional short-pay statement requested during that six-month period.
However, a secured creditor may not charge a fee for providing an updated payoff amount or
short-pay amount under subsection ¢5-(g) of this section or a corrected payoff statement or
short-pay statement under G.S. 45-36.8(a).

@) Unless the security instrument provides otherwise, a secured creditor is not required
to send a payoff statement or a short-pay statement by means other than first-class mail. If the
creditor agrees to send a statement by another means, it may charge a reasonable fee for
complying with the requested manner of delivery.

()] Except as otherwise provided in G.S. 45-36.12, if a secured creditor to which a
notification has been given pursuant to subsection (a) of this section does not send a timely
payoff statement that substantially complies with subsection ¢d)-(e) of this seetion;-section or a
short-pay statement that substantially complies with subsection (el) of this section, the creditor
is liable to the entitled person for any actual damages caused by the failure, but not punitive
damages. A creditor that does not pay the damages provided in this subsection within 30 days
after receipt of a notification demanding payment shall also be liable for reasonable attorneys'
fees and costs.

(k)  This section does not apply unless (i) the notification requesting a payoff statement
is given on or after October—1;-2005—October 1, 2005, and (ii) the notification requesting a
short-pay statement is given on or after October 1, 2011."

H707-CSRO-18 [v.1] House Bill 707 Page 7




P
SO WOoO IO W H WK =

W W NN DN DN DN DN DN DN N D) b et bt ot et ok o pmd ek
— O WO NN WUMPUWLWDN= OV~ WV D WN —

32
33
34
35
36
37
38
39
40
41
42
43
44
45
46
47
48
49
50

General Assembly of North Carolina Session 2011

SECTION 6. Article 4 of Chapter 45 of the General Statutes is amended by adding

a new section to read as follows:

"§ 45-36.7A. Credit suspension directives.

(a)
following:

()]

(©)

A credit suspension directive may be given to a secured creditor by any of the

(1)  Any borrower.

(2)  The legal representative of any borrower.
(3)  The attorney for any borrower.
4)

An attorney licensed to practice law in the State of North Carolina or a bank,
savings and loan association, savings bank, or credit union, but only when
(i) the attorney, bank, savings and loan association, savings bank, or credit
union is responsible for the disbursement of funds in connection with the
sale of, or a new loan secured by, real property then encumbered by an
existing security instrument; (ii) a requirement of the sale or new loan
transaction is that the property be conveyed or encumbered free and clear of
the lien of the existing security instrument; and (iii) the credit suspension
directive is given to the secured creditor contemporaneously with a
notification requesting a payoff statement or a short-pay statement in
anticipation of and in preparation for the imminent settlement of the sale or
new loan transaction.
A credit suspension directive must contain all of the following:

(1)  The name and authority of the person giving the directive.
2) Sufficient information to enable the creditor to identify the secured

obligation, the identity of the borrower, and the real property encumbered by
the security interest.
(3)  The specified payoff date, which may not be more than 30 days after the
@

notification is given. :
A clear and unambiguous directive to the secured creditor to suspend

through and including the payoff date the borrower's right and ability to
obtain any additional credit advances which. if made, would be secured by
the security instrument.

If the person who gives a credit suspension directive to a secured creditor is a

person listed in subdivision (a)(4) of this section, that person shall also (i) give a copy of the

credit suspension directive to the borrower and (ii) provide an additional notification to the
borrower that provides substantially as follows:

Page 8

"NOTICE TO BORROWER

You have a loan with (name of lender) secured by a mortgage or deed of trust on

real property located at (address of property).

We will be responsible for disbursing funds in connection with a scheduled sale of
the property or a new loan that will be secured by the property. A requirement of the

sale or new loan transaction is that the property be conveyed or encumbered free

and clear of the existing mortgage or deed of trust that secures your loan.

As permitted by North Carolina law, we are sending the

(enclosed/attached/following/foregoing) notification to your lender directing that it
tempqrarily suspend your right and ability to obtain credit advances in anticipation
of the settlement of the sale or loan. The notification accompanies a request asking

House Bill 707 H707-CSRO-18 [v.1]
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d

the amount that must be sent to your lender to pay your loan in full and cancel the
mortgage or deed of trust that secures your loan (or, if your loan will not be paid in
full, to release the property from the mortgage or deed of trust that secures your
loan). The information your lender provides us may be inaccurate if you obtain
additional credit advances before the scheduled settlement date of the sale or new
loan transaction.

When your lender receives our directive, it will temporarily suspend your right and
ability to obtain credit advances. The period of suspension will continue through
and including (anticipated payoff date), the anticipated payoff date, regardless of
whether the settlement of the sale or new loan transaction occurs as scheduled. The
suspension will not affect your responsibility to continue making payments to your
lender during the suspension period. You should not attempt to obtain additional

credit advances from your lender during the suspension period.

You may instruct us at any time during the suspension period to withdraw the credit
suspension directive we are sending your lender, and we are required by law to
comply. However, if you do so. you may jeopardize the settlement of the sale or
new loan transaction because the payoff or release information provided by your
lender may become inaccurate.

When proceeds from a sale or new loan transaction are used to pay an existing loan
in full, lenders typically close the loan account, thereby terminating their borrower's
ability to obtain_additional credit advances. You should contact your lender to
determine whether you will be able to obtain additional credit advances after the
settlement of the sale or new loan transaction.

If you have questions about this notice or our action, please contact (name of

contact person or department) by calling us at (phone number) or writing to us at
(mailing address).

~ (Name of attorney, bank, savings and loan association, savings bank, or credit -

union)"

Upon receipt of a credit suspension directive, a secured creditor shall:

(1)  Subject to subsection (e) of this section, suspend the borrower's right and
ability to obtain credit advances which, if made, would be secured by the
security instrument. The peribd of suspension shall continue through and
including the payoff date stated in the credit suspension directive.

(2)  Apply all sums subsequently paid during the period of suspension by or on
behalf of the borrower in connection with the secured obligation, including

sums paid to the secured creditor by a person responsible for the
disbursement of funds in connection with the sale of, or a new loan secured

by, real property then encumbered by a_security instrument, to the
satisfaction of the secured obligation, regardless of whether the amount or

amounts paid are sufficient to pay the secured obligation and other sums
secured by the security instrument in full. Sums paid to the secured creditor
in_excess of the amount required to pay the secured obligation and other
sums secured by the security instrument in full shall be refunded by the

secured creditor to or at the direction of the person who paid the excess
amount,

H707-CSRO-18 [v.1] House Bill 707 Page 9
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(e) Notwithstanding a secured creditor's receipt of a credit suspension directive, a
secured creditor may do any of the following, all of which shall be secured by the security
instrument: '

(1)  The secured creditor may advance sums and incur expenses (i) for insurance,
taxes, and assessments, (ii) to protect the secured creditor's interest under the
security instrument, (iii) to preserve and protect the value or condition of the
real property encumbered by the security instrument, or to complete the
construction of improvements on the real property encumbered by the
security instrument.

(2)  The secured creditor may permit the borrower to obtain a credit advance, but
only if the credit advance was initiated or approved before the secured
creditor received the credit suspension directive.

H If the person giving a credit suspension directive is not a borrower, then the person
giving a credit suspension directive shall be conclusively deemed the borrower's agent acting

with full authority from the borrower to issue the credit suspension directive on the borrower's
behalf.

(g) A credit suspension directive may be withdrawn at any time by the person who gave
the directive. If the person who gives a credit suspension directive to a _secured creditor is a
person listed in subdivision (a)(4) of this section, that person shall promptly notify the secured
creditor that the credit suspension directive is withdrawn (i) if instructed by the borrower at any
time to withdraw the directive or (ii) if the anticipated sale or new loan transaction is cancelled.
Upon receipt of a notice from the person who originally gave the credit suspension directive
that the credit suspension directive is withdrawn, the secured creditor may reinstate the
borrower's right and ability to obtain credit advances."

SECTION 7. G.S. 45-36.8 reads as rewritten:
"§ 45-36.8. Understated payoff statement:statement or short-pay statement: correction;
effect.

(a) If a secured creditor determines that the payoff amount it provided in a payoff
statement or_the short-pay amount it provided in a short-pay statement was understated, the
creditor may send a corrected payoff statement-or short-pay statement. If the entitled person or
the person's authorized agent receives and has a reasonable opportunity to act upon a corrected
payoff statement or_ short-pay statement before making payment, the corrected statement
supersedes an earlier statement.

(b) A secured creditor that sends a payoff statement containing an understated payoff
amount or a short-pay statement containing an understated short-pay amount may not deny the
accuracy of the payoff amount_or short-pay amount as against any person that reasonably and
detrimentally relies upon the understated payoff ameuntamount or short-pay amount.

(¢)  This Article does not:

(1)  Affect the right of a secured creditor to recover any sum that it did not
- include in a payoff amount or a short-pay amount from any person liable for
payment of the secured obligation; or
(2) Limit any claim or defense that a person liable for payment of a secured
obligation may have under law other than this Article."
SECTION 8. G.S. 45-36.9 reads as rewritten:
"§ 45-36.9. Secured creditor to submit satisfaction_or release for recording; liability for
failure.

(a) A secured creditor shall submit for recording a satisfaction of a security instrument
within 30 days after the creditor receives full payment or performance of the secured
obligation. If a security instrument secures a line of credit or future advances, the secured
obligation is fully performed only if, in addition to full payment, the secured creditor has

Page 10 House Bill 707 H707-CSRO-18 [v.1]
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received (i) a notification requesting the creditor to terminate the line of eredit-credit, (ii) a

credit suspension directive, or (iii) a notification containing a—a clear and unambiguous
statement sufficient to terminate the effectiveness of the provision for future advances in the

security instrument-instrument including, but not limited to, a request to_terminate an_equity
line of credit given pursuant to G.S.45-82.2 or a notice regarding future advances given
pursuant to G.S. 45-82.3.

(al) If the conditions stated in a short-pay statement are fully satisfied on or before the
short-pay date stated in the short-pay statement, including the payment in full of the short-pay
amount and the satisfaction of all other conditions precedent to the release set forth in the
short-pay statement, then within 30 days after the short-pay date the secured creditor shall
release the property which is the subject of the short-pay statement from the lien of the security
instrument. The release of the property may be accomplished by a deed of release, an
instrument of full or partial reconveyance, a partial release recorded pursuant to G.S. 45-36.22,
the satisfaction of record of the security instrument by any of the means authorized in
G.S. 45-37(a). or by any other lawful means.

SECTION 9. Article 4 of Chapter 45 of the General Statutes is amended by adding
a new section to read as follows:

"§ 45-36.22. Partial release: content and effect; form.

(@) A document is a partial release if it does all of the following:

(1)  Identifies the type of security instrument, the original parties to the security
instrument, the recording data for the security instrument, and the office in
which the security instrument is recorded.

(2)  States that the person signing the partial release is the secured creditor or, if
the security instrument is a deed of trust, that the person or persons signing
the partial release is or are the secured creditor, the trustee, or both the
secured creditor and the trustee.

(3)  Contains language releasing property or an interest in property from the lien
of the security instrument.

(4) Is signed and acknowledged as required by law for a conveyance of an
interest in real property by the secured creditor or, if the security instrument

is a deed of trust, by the secured creditor, the trustee, or both the secured
creditor and the trustee.

(b)  The register of deeds shall accept a partial release for recording unless one of the
following applies:
(1)  The document is submitted by a method or in a medium not authorized for
registration by the register of deeds under applicable law.

(2)  The required recording fee is not paid.
(3)  The document is not signed and acknowledged as required by law for a

conveyance of an interest in real property by the secured creditor or, if the
security instrument is a deed of trust, by the secured creditor, the trustee, or
both the secured creditor and the trustee. The register of deeds shall not be
required to verify or make inquiry concerning the truth of the matters stated

in_any partial release or the authority of the person executing any partial
release to do so. '

(¢) Upon recording, a partial release shall release from the lien of the security
instrument the property or interest in property as is expressly described and released. With
respect only to the specific property or interest in property identified and released by a partial
release, the partial release shall (i) operate and have the same effect as a duly executed and
recorded deed of release or reconveyance of the property or interest in the property; (ii) release
H707-CSRO-18 [v.1] House Bill 707 Page 11
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and discharge all of the secured creditor's interest in the property or property interest arising
from the security instrument; and (iii) if the security instrument is a deed of trust, release and
discharge all the interest of the trustee in the property or property interest arising from the deed
of trust. The security instrument shall otherwise remain in full force and effect, and the
remainder of the property and interests in property described in and encumbered by the security
instrument shall remain subject to the lien of the security instrument.

(d)  The recording of a partial release does not by itself extinguish any liability of a
person for payment or performance of the secured obligation.

()  The provisions of this section are not exclusive. Property and interests in property

may be released from the lien of a security instrument by methods other than the filing of a
partial release.

[63)] Unless the deed of trust provides otherwise, the trustee in a deed of trust is not a
necessary party to a partial release.

(g) No particular phrasing is required for a partial release. The following form, when
properly completed, is sufficient to satisfy the requirements of G.S. 45-36.22(a):

"PARTIAL RELEASE
G.S. 45-36.22
The security instrument that is the subject of this Partial Release is identified as follows:

Type of Security Instrument: (identify type of security instrument, such as deed of trust

or mortgage)
Original Grantor(s): (identify original grantor(s), trustor(s), or mortgagor(s))
Original Secured Party(ies): (identify the original beneficiary(ies), mortgagee(s), or
secured party(ies) in the security instrument)
Recording Data: The security instrument is recorded in Book at Page
or as document number in the office of the Register of
Deeds for County, North Carolina.
The person or persons signing this Partial Release is/are: (check appropriate box)
O The secured creditor.
[0 _The trustee or substitute trustee.
O The secured creditor and the trustee or substitute trustee.
The following described property or interest in property (and no other) is released from the lien

of the security instrument: (identify legal description of property or interest in property to be
released)

Date:

Signature(s) of secured creditor

: and/or trustee
[Acknowledgment before officer authorized to take acknowledgments]"."
SECTION 10. Article 4 of Chapter 45 of the General Statutes is amended by
adding a new section to read as follows:
"§ 45-36.23. Obligation release: content and effect.

(@) A document is an obligation release if it does all of the following:

(1)  Identifies the type of security instrument, the original parties to the security
instrument, the recording data for the security instrument, and the office in

which the security instrument is recorded.
(2)  States that the person signing the obligation release is the owner and holder

of the obligation or obligations to be released.

Page 12 House Bill 707 H707-CSRO-18 [v.1]
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(3) Identifies one or more of the specific obligations that are secured by the
security instrument and contains language confirming that, with respect to
each such secured obligation, the obligation is no longer secured by the
security instrument.

(4) - Is signed and acknowledged as required by law for a conveyance of an
interest in real property by the owner and holder of the specific obligation or
obligations to be released.

(b)  The register of deeds shall accept an obligation release for recording unless one of
the following applies:

(1)  The document is submitted by a method or in a medium not authorized for
registration by the register of deeds under applicable law.

(2)  The required recording fee is not paid.

(3) The document is not signed and acknowledged as required by law for a
conveyance of an interest in real property by the owner and holder of the
obligation or obligations to be released. The register of deeds shall not be

required to verify or make inquiry concerning (i) the truth of the matters
stated in any obligation release or (ii) the authority of the person executing
any obligation release to do so.

© From and after the date an obligation release is recorded, the obligation or
obligations specifically identified and released in the obligation release (and only such
obligation or obligations) shall no longer be secured by the security instrument, without regard
to whether the obligation has been paid in full and satisfied. Unless the obligation release states
that the secured obligation has been paid in full and satisfied, the recording of an obligation
release does not by itself extinguish any liability of a person for payment or performance of the
obligation or obligations released.

(d) Secured obligations that are not specifically identified and released in an obligation
release remain secured by the security instrument, and the recording of an obligation release
does not extinguish any liability of a person for payment or performance of the remaining
secured obligation or obligations. The recording of an obligation release has no effect on the
lien of the security instrument on the real property described in the security instrument.

(e) Unless the deed of trust provides otherwise, the trustee in a deed of trust is not a
necessary party to an obligation release.

[63)] No particular phrasing is reguired'for an obligation release. The following form,
when properly completed, is sufficient to satisfy the requirements of G.S. 45-36.23(a):

"OBLIGATION RELEASE
(G.S. 45-36.23)

The undersigned is now the owner and holder of the obligation(s) to be released by this
instrument. As used in this release, the term "Security Instrument" refers to the security
instrument identified as follows:

Type of Security Instrument: (identify type of security instrument, such as deed of trust

or mortgage)

Original Grantor(s): (identify original grantor(s), trustor(s), or mortgagor(s))

Original Secured Party(ies): (identify the original beneficiary(ies), mortgagee(s), or

secured party(ies) in the security instrument)

Recording Data: The security instrument is recorded in Book at Page

or_as document number in the office of the Register of

Deeds for County, North Carolina.
Secured obligations that are no longer secured. Each of the following obligations is no longer
secured by the Security Instrument, without regard to whether the obligation has been paid in
H707-CSRO-18 [v.1] House Bill 707 Page 13
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full and satisfied: (identify with particularity each secured obligation that will no longer be
secured by the Security Instrument '

(Optional provision which may be used in addition to or in lieu of the paragraph above:)
Secured obligations that have been paid in full and satisfied. Each of the following obligations
has been paid in full and satisfied and is consequently no longer secured by the Security
Instrument: (identify with particularity each secured obligation that has been paid in full and

satisfied and is consequently no longer secured by the Security Instrument)
Date:

Signature of owner and holder of
the obligation(s) to be released
[Acknowledgment before officer authorized to take acknowledgments]™."
SECTION 11. Article 4 of Chapter 45 of the General Statutes is amended by
adding a new section to read as follows:

"§ 45-36.24. Expiration of lien of security instrument.

(@  Maturity Date. — For purposes of this section:

(1)  If a secured obligation is for the payment of money:

a. If all remaining sums owing on the secured obligation are due and
payable in full on a date specified in the secured obligation, the
maturity date of the secured obligation is the date so specified. If no

such date is specified in the secured obligation, the maturity date of
the secured obligation is the last date a payment on the secured

obligation is due and payable under the terms of the secured

obligation.
If all remaining sums owing on the secured obligation are due and
payable in full on demand or on a date specified in the secured

obligation, whichever first occurs, the maturity date of the secured
obligation is the date so specified. If all sums owing on the secured

obligation are due and payable in full on demand and no alternative
date is specified in the secured obligation for payment in full, the
maturity date of the secured obligation is the date of the secured

obligation.
The maturity date of the secured obligation is "stated" in a security

instrument if (i) the maturity date of the secured obligation is
specified as a date certain in the security instrument, (ii) the last date

a payment on the secured obligation is due and payable under the

terms of the secured obligation is specified in the security instrument,
or (iii) the maturity date of the secured obligation or the last date a

payment on the secured obligation is due and payable under the
terms of the secured obligation can be ascertained or determined

from information contained in the security instrument, such as, for
example, from a payment schedule contained in the security
instrument.
(2)  If the secured obligation is for the performance of some obligation other than
the payment of money:
a. If the secured obligation is required to be performed by a date
specified in the secured obligation, the maturity date of the secured

obligation is the date so specified.
b. If the obligation is to be performed on demand or before a date

specified in the secured obligation, whichever first occurs, the
maturity date of the secured obligation is the date so specified. If the
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obligation is to be performed on demand and no alternative date for
performance is specified in the secured obligation, the maturity date

of the secured obligation is the date of the secured obligation.
The maturity date of the secured obligation is "stated" in a security

instrument if (i) the maturity date of the secured obligation is

specified as a date certain in the security instrument or (ii) the

maturity date of the secured obligation can be ascertained or
determined from information contained in the security instrument.

(b)  Automatic Lien Expiration. — Except as provided in subsection (g) of this section
unless the lien of a security instrument has been extended in the manner prescribed in
subsection (c), (d). or (e) of this section, the security instrument has been foreclosed, or the
security instrument has been satisfied of record pursuant to G.S. 45-37, the lien of a security
instrument automatically expires, and the security instrument is conclusively deemed satisfied
of record pursuant to G.S. 45-37, at the earliest of the following times:

(1)  If the security instrument was first recorded before October 1, 2011:
a. If the maturity date of the secured obligation is stated in the security
instrument, 15 years after the maturity date.
b. If the maturity date is not stated in the security instrument, 35 years
after the date the security instrument was recorded in the office of the
register of deeds or and acknowledged as required by law for a
conveyance of an interest in real property, whichever is later.
Without regard to whether the maturity date of the secured obligation
is stated in the security instrument, 15 years from whichever of the
following occurs last:
1. The date when the conditions of the security instrument were
required by its terms to have been performed.

The date of maturity of the last installment of debt or interest
secured thereby.

The date an affidavit or separate instrument was recorded
pursuant to the provisions of G.S. 45-37(b), if any such
affidavit or separate instrument was recorded before October
1, 2011, and before the lien of the security instrument

expired.
(2)  If the security instrument was first recorded on or after October 1, 2011:

a If the maturity date of the secured obligation is stated in the security
instrument, 15 years after the maturity date.
b. If the maturity date of the secured obligation is not stated in the
security instrument, 35 years after the date the security instrument
was recorded in the office of the register of deeds or October 1, 2011,
whichever is later,
(¢)  Methods To Extend a Lien. — The lien of a recorded security instrument may be
extended one or more times by recording (i) a lien maturity extension agreement or (ii) a notice
of maturity date. If more than one lien maturity extension agreement or notice of maturity date

is recorded, the most recently recorded lien maturity extension agreement or notice of maturity
date controls in determining when the lien of a security instrument expires. A lien maturity

extension agreement or notice of maturity date is ineffective unless recorded before the lien
expires. The lien of the original security instrument may not be extended to a date more than 50
years after the date the security instrument was originally recorded in the office of the register
of deeds without the written agreement of the then owner of the property encumbered by the
lien of the security instrument, :
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(d)

(e)

Page 16

Lien Maturity Extension Agreement. —

(1)

The lien of a recorded security instrument may be extended to a date
specified in a lien maturity extension agreement, provided the lien maturity
extension agreement is recorded before the lien expires. When a lien
maturity extension agreement has been duly recorded, the lien of the security
instrument will expire on the date specified in the lien maturity extension
agreement.

A document (including any document that modifies, amends, or restates a
security instrument) is a lien maturity extension agreement if it does all of

the following:
a. Identifies the type of security instrument, the original parties to the

security instrument, the recording data for the security instrument,
and the office in which the security instrument is recorded.

b. States the date to which the lien of the security instrument is
extended.

c. Is signed and acknowledged as required by law. for a conveyance of
an interest in real property by the secured creditor and the then owner

of the property encumbered by the lien of the security instrument.
No particular phrasing is required for a lien maturity extension agreement.

The following form, when properly completed, is sufficient to satisfy the
requirements for a lien maturity extension agreement:

"LIEN MATURITY EXTENSION AGREEMENT
(G.S. 45-36.24(d))
is now _the secured creditor under the security
instrument identified as follows:
Type of Security Instrument: (identify type of security instrument, such
as deed of trust or mortgage)

Original Grantor(s): (identify original grantor(s), trustor(s), or
mortgagor(s))
Original Secured Party(ies): (identify the original beneficiary(ies),
mortgagee(s). or secured party(ies) in the security instrument)
Recording Data: The security instrument is recorded in Book at
Page or as document number in the office of the Register
of Deeds for . County, North Carolina.
is now the owner of the real property encumbered by
the lien of the security instrument.
Pursuant to G.S. 45-36.24(d), the lien of the security instrument is extended

to and including (specify date).
Date:

Signature of Current Owner Signature of Secured Creditor
of Real Property
[Acknowledgments before officer authorized to take acknowledgments]"

Notice of Maturity Date. —

0]

2

The lien of a recorded security instrument may be extended by a notice of
maturity date, provided the notice of maturity date is recorded before the lien

expires.
When a notice of maturity date signed only by the secured creditor has been

duly recorded, the lien of the security instrument will expire at the earliest of
House Bill 707 H707-CSRO-18 [v.1]
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the following times: (i) 15 years after the maturity of the secured obligation
as stated in the notice of maturity date or (ii) 50 years after the date the
security instrument was originally recorded in the office of the register of
deeds. A document signed only by the secured creditor is a notice of
maturity date if it does all of the following:

a. Identifies the type of security instrument, the original parties to the
security instrument, the recording data for the security instrument,
and the office in which the security instrument is recorded.

States that the person signing the notice of maturity date is the
secured creditor.

States the maturity date of the secured obligation.

Is signed and acknowledged as required by law for a conveyance of
an interest in real property by the secured creditor.

When a notice of maturity date signed by the secured creditor and by the
then owner of the property encumbered by the lien of the security instrument
has been duly recorded, the lien of the security instrument will expire 15
years after the maturity date of the secured obligation as stated in the notice
of maturity. A document (including any document that modifies, amends, or
restates a security instrument) signed by the secured creditor and by the then

owner of the property encumbered by the lien of the security instrument is a

notice of maturity date if it:

a. Identifies the type of security instrument, the original parties to the
security instrument, the recording data for the security instrument,
and the office in which the security instrument is recorded.

States the maturity date of the secured obligation.
Is signed and acknowledged as required by law for a conveyance of

an interest in real property by the secured creditor and the then owner
of the property encumbered by the lien of the security instrument.
No particular phrasing is required for a notice of maturity date. The
following form, when properly completed, is sufficient to satisfy the

requirements for a notice of maturity date signed only by the secured
creditor:

=

=10

e =

"NOTICE OF MATURITY DATE

(G.S. 45-36.24(e))

The undersigned is now the secured creditor under the security instrument
identified as follows:

Type of Security Instrument: (identify type of security instrument, such
as deed of trust or mortgage)

Original Grantor(s): _ (identify original grantor(s), trustor(s), or
mortgagor(s))

Original Secured Party(ies): (identify the original beneficiary(ies),
mortgagee(s), or secured party(ies) in the security instrument)

Recording Data: The security instrument is recorded in Book at
Page or as document number in the office of the Register
of Deeds for County, North Carolina.

The maturity date of the secured obligation is

(specify date).

Date:

Signature of Secured Creditor

H707-CSRO-18 [v.1] House Bill 707 Page 17
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[Acknowledgment before officer authorized to take acknowledgments]"
(03] Exception. — The register of deeds shall accept a lien maturity extension agreement

or a notice of maturity date for recording and index the document as a subsequent instrument in
accordance with G.S. 161-14.1, unless one of the following applies:
(1)  The document is submitted by a method or in a medium not authorized for
registration by the register of deeds under applicable law.
(2)  The required recording fee is not paid.

(3) The document is not signed and acknowledged as required by law for a
conveyance of an interest in real property. The register of deeds shall not be

required to_verify or make inquiry concerning (i) the truth of the matters
stated in the document, (ii) whether the parties to the document are in fact

the secured creditor and the then owner of the real property encumbered by
the lien of the security instrument, or (iii) the authority of any person

executing the document to do so.

(g)  Foreclosure Proceedings. — No proceeding may be commenced to foreclose the lien
of a security instrument unless the proceeding is commenced prior to the date on which the lien
of the security instrument expires. However, if a proceeding to foreclose the lien of a security
instrument is commenced before the lien of the security instrument expires, the lien created by
the security instrument shall continue until final disposition of the proceeding. This provision
shall not be construed as extending the lien or the right to bring or maintain any action for
which a shorter period may be provided by law.

(h) No Shortening of Lien Without Secured Creditor's Consent. — Subject to the
provisions of G.S. 45-37, the duration of the lien of a security instrument may not be shortened
without the consent of the secured creditor.

(1) No Release or Satisfaction Necessary. — No release, satisfaction, or other instrument

is necessary to discharge the lien of a security instrument that has expired; however, nothing in

this section shall be construed as affecting or preventing the execution and recordation of any
such release, satisfaction, or other document.

(1) Trustee in a Deed of Trust. — For purposes of this section, the trustee or substitute
trustee in a deed of trust (i) shall not be considered the owner of the property encumbered by
the lien of the deed of trust and (ii) shall not be a necessary party to a lien maturity extension
agreement or notice of maturity date.

(k)  Applicability. — This section applies to all security instruments, whether recorded
before, on, or after October 1, 2011, except the following:

(1)  Any security instrument securing the payment of money or securing the
performance of any other obligation or obligations conclusively presumed to
have been fully paid and performed pursuant to the provisions of
G.S. 45-37(b) prior to October 1, 2011.

(2) Any security instrument made or given by any railroad company, or any
agreement of conditional sale, equipment trust agreement, lease, chattel

mortgage or other instrument relating to the sale, purchase or lease of
railroad equipment or rolling stock, or of other personal property."
SECTION 12. G.S. 45-37(b) reads as rewritten:
"§ 45-37. Satisfaction of record of security instruments.

(b) It shall be conclusively presumed that the conditions of any security instrument
recorded before October 1, 2011, securing the payment of money or securing the performance
of any other obligation or obligations have been complied with or the debts secured thereby
paid or obligations performed, as against creditors or purchasers for valuable consideration

Page 18 House Bill 707 H707-CSRO-18 [v.1]



Pt
SOV AW =W DN =

W . S AR PDPDPAPLPDEDUWLWWLWUWLWLWWLWWLWWLWWNDNODDN DR NN NI DD et et et pt b e b bk
OCWOONTAUVMPWLWNEFOOLURNITANNEBEWN=COCOVRINONWVMBWN~AOOVRIAWULEWN—

General Assembly of North Carolina Session 2011

from the mortgagor or grantor, from and after the expiration of 15 years from whichever of the
following occurs last:

(1)  The date when the conditions of the security instrument were required by its
terms to have been performed, or

(2) The date of maturity of the last instaliment of debt or interest secured
thereby;

provided that on or before October 1, 2011, and before the lien has expired pursuant to this
subsection, the holder of the indebtedness secured by the security instrument or party secured
by any provision thereof may file an affidavit with the register of deeds which affidavit shall
specifically state:

(1)  The amount of debt unpaid, which is secured by the security instrument; or

(2) In what respect any other condition thereof shall not have been complied
with; or

may record a separate instrument signed by the secured creditor and witnessed by the register
of deeds stating:

(1)  Any payments that have been made on the indebtedness or other obligation
secured by the security instrument including the date and amount of
payments and

(2) The amount still due or obligations not performed under the security
instrument.

The effect of the filing of the affidavit or the recording of a separate instrument made as herein
provided shall be to postpone the effective date of the conclusive presumption of satisfaction to
a date 15 years from the filing of the affidavit or from the recording of the separate instrument.
There shall be only one postponement of the effective date of the conclusive presumption
provided for herein. The register of deeds shall record and index the affidavit provided for
herein or the separate instrument made as herein provided as a subsequent instrument in
accordance with G.S. 161-14.1. This subsection shall not apply to any security instrument made
or given by any railroad company, or to any agreement of conditional sale, equipment trust
agreement, lease, chattel mortgage or other instrument relating to the sale, purchase or lease of
railroad equipment or rolling stock, or of other personal property.

The lien of any security instrument that secured the payment of money or the performance
of any other obligation or obligations and that was conclusively presumed to have been fully
paid and performed prior to October 1, 2011, pursuant to the provisions of this subsection is
conclusively deemed to have expired and shall be of no further force or effect. No release

satisfaction, or other instrument is necessary to discharge the lien of a security instrument that
has expired; however, nothing in this section shall be construed as affecting or preventing the
execution and recordation of any such release, satisfaction, or other document.

This subsection shall apply only to security instruments securing the payment of money or

securing the performance of any other obligation or obligations that were conclusively
presumed pursuant to this subsection to have been fully paid and performed prior to October 1,

2011. All other security instruments shall be subject to the provisions of G.S. 45-36.24."
SECTION 13. G.S. 45-37.2 reads as rewritten:

"§ 45-37.2. Recording satisfactions ef—and other documents relating to_security
instruments.

(a) When-a-satisfaction-decument—affidavit-of satisfaction;-or-trustee's-satisfactionis
feeefded—pufsuant—te—G—S—%—s%a)g)—theThe register of deeds shall record and index the
instrument-following instruments in accordance with G-S—161-14-1-G.S. 161-14.1:

) A substitution of trustee.
(2) A document of rescission recorded pursuant to G.S. 45-36.6.

(3) A deed of release or reconveyance.
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(4) A partial release recorded pursuant to G.S. 45-36.22.

(5)  An obligation release recorded pursuant to G.S. 45-36.23.

(6) A satisfaction document, affidavit of satisfaction, or trustee's satisfaction
recorded pursuant to G.S. 45-37(a)(7).

(1) A lien maturity extension agreement or notice of maturity date recorded
pursuant to G.S. 45-36.24.

No fee shall be charged by the register of deeds for recording a satisfaction document,
affidavit of satisfaction, or a trustee's satisfaction.

(b)  When a security instrument is satisfied of record by a method other than by means
of recording a satisfaction document, satisfaction affidavit, or trustee's satisfaction pursuant to
G.S. 45-37(a)(7), the register of deeds shall record and index in accordance with
G-S16+14-1G.S. 161-14.1 a record of satisfaction as provided for in this subsection. If the
security instrument is being satisfied of record pursuant to G.S. 45-37(a)(2), the record of
satisfaction may consist of either (i) all or a portion of the original security instrument
rerecorded as described in subdivision (1) of this subsection or (i) a separate instrument as
described in subdivision (2) of this subsection. In all other cases, the record of satisfaction shall
consist of a separate instrument as described in subdivision (2) of this subsection. No fee shall
be charged by the register of deeds for recording a record of satisfaction.

SECTION 14. Article 4 of Chapter 45 of the General Statutes is amended by
adding a new section to read as follows:

"§ 45-42.3. Automatic release of real property from ancillary security instruments.
(@)  The following definitions shall apply in this section:
(1)  Ancillary security instrument. — An assignment of leases with respect to the
real property, an assignment of rents from or arising out of the real property,
a financing statement covering fixtures on the real property that is filed in

the office of the register of deeds in the county in which the real property is
located, and any other document or instrument that assigns, or creates a lien
on, an interest in the real property.
(2)  Real property. — The real property described in and encumbered by the lien
of a security instrument.
(b)  Except as provided in subsection (c) of this section, (i) the expiration of the lien of a

security instrument pursuant to G.S. 45-36.24 or the satisfaction of a security instrument of
record pursuant to G.S. 45-37 shall be deemed automatically to release the real property from
the operation of all ancillary security instruments that secure the same obligation or obligations
secured by the security instrument and (ii) the recording of a partial release pursuant to
G.S. 45-36.22 or the recording of a deed of release shall be deemed automatically to release the

real property described in the partial release or deed of release from the operation of all
ancillary security instruments that secure the same obligation or obligations secured by the

security instrument.
(c)  Subsection (b) of this section shall not apply to an ancillary security instrument if (i)

the ancillary security instrument secures obligations other than, or in addition to, the obligation
or_obligations secured by the security instrument; (ii) the security instrument, the ancillary
security instrument, or the document recorded in the office of the register of deeds to satisfy the
security instrument of record expressly states that the satisfaction of the security instrument of
record shall not release the real property from the operation of that particular ancillary security
instrument or from ancillary security instruments in general; or (iii) the security instrument, the
ancillary security instrument, the partial release, or the deed of release expressly states that the
partial release or deed of release shall not release real property from the operation of that
particular ancillary security instrument or ancillary security instruments in general."
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SECTION 15. Article 5 of Chapter 45 of the General Statutes is amended by
adding a new section to read as follows:
"§ 45-45.3. Trustee in a deed of trust.
(@)  The following definitions apply in this section:
(1)  Secured creditor. — The holder, owner, or assignee of the obligation secured

by a deed of trust.
(2) Trustee. — The trustee or substitute trustee then serving as such under the
terms of a deed of trust.

(b)  Unless the deed of trust provides otherwise, all of the following may be done
without the knowledge. consent, or joinder of the trustee:

(1)  Pursuant to G.S. 45-36.23, an obligation may be declared by the owner and
holder of the obligation to be no longer secured by the deed of trust.

(2)  Property may be released from the lien of a deed of trust by the secured
creditor.

(3)  The lien of a deed of trust may be released or subordinated by the secured
creditor.

(4)  The terms of a deed of trust may be modified by the secured creditor and the
then record owner of the property encumbered by the lien of the deed of
trust. |

(5)  The deed of trust may be satisfied of record by the secured creditor.

(c)  Except in matters relating to the foreclosure of the deed of trust or the exercise of a
power of sale under the terms of the deed of trust, the trustee is neither a necessary nor a proper
party to any civil action or proceeding involving (i) title to the real property encumbered by the
lien of the deed of trust or (ii) the priority of the lien of the deed of trust. Examples of civil
actions or proceedings in which the trustee is neither a necessary nor a proper party include, but
are not limited to, civil actions or proceedings relating to:

(1) Condemnation.

(2) Bankruptey.

(3)  The establishment or correction of title to real property, including, but not
limited to, actions to quiet title, reform land records. or resolve boundary
line disputes.

(4)  Fraudulent conveyances.

(5)  The creation or enforcement of an attachment or judgment lien.

(6)  The foreclosure of a lien other than the lien of the deed of trust, regardless of
whether the lien is superior or subordinate to the lien of the deed of trust,
including, but not limited to, the foreclosure of mortgages, other deeds of
trust, tax liens, and assessment liens.

(1) The establishment, perfection, or enforcement of a mechanic's or
materialman's lien.

(8) The creation or enforcement of a constructive trust, resulting trust, or
equitable lien relating to the property.

(9)  The partition of real property.

(10) The interpretation or enforceability of a will, trust. or estate.

(11) A subrogation claim or other equitable claim or defense involving the
priority or enforceability of a deed of trust.

(12) Determination or enforcement of rights and obligations involving easements
or restrictive covenants.

(d) If a trustee is improperly joined as a party to an action or proceeding when this
section provides that the trustee is neither a necessary nor a proper party to that action or
proceeding, then:
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(1)  Upon motion duly made by any party to the action or proceeding, the trustee
shall be dismissed from the action or proceeding;

(2) Regardless of whether the trustee makes an appearance in the action or
proceeding, no entry of a default or default judgment shall be entered against
the trustee; and

(3)  If the trustee makes an appearance in the action or proceeding, each person

who improperly joined the trustee as a party to the action or proceeding shall
be jointly and severally liable to the trustee for all the expenses and costs

incurred by the trustee in the defense of the action or proceeding or in
obtaining the trustee's dismissal from the action or proceeding, including the
reasonable attorneys' fees actually incurred by the trustee.

(e)  Except as expressly provided in this section, this section is not in derogation of case
law and statutory provisions that vest legal title to property conveyed by a deed of trust in the
trustee named therein."

SECTION 16. G.S. 45-68 reads as rewritten:
"§ 45-68. Requirements.

A security instrument, otherwise valid, shall secure the following so as to give priority as

provided in G.S. 45-70:

(1a) Existing obligations that are specifically or generally identified-identified
described, or referenced in the security instrument as being secured thereby,
and all advances made at or prior to the registration of the security
instrument.

(1b) Future advances and future obligations that are specifically or generally
identified, described, or referenced in the security instrument as being

secured thereby that may from time to time be made or incurred-under-the
security-instrument;incurred, but only if the security instrument shows all of
the following;:
a. That the security instrument is given wholly or partly to secure future

advances and/or future ebligations—that-may—be-made—or—incurred
under-the-seeurity-instrument-obligations.

SECTION 17. G.S. 45-69 reads as rewritten:
"§ 45-69. Fluctuation of obligations within maximum amount.

Unless the security instrument provides to the contrary, if the maximum amount secured by
the security instrument has not been advanced or if any obligation secured thereby is paid or is
reduced by partial payment, further advances may be made and additional obligations secured
by the security instrument may be incurred from time to time within the time limit fixed by the
security instrument. Such further advances and ebligatiens-obligations, together with interest
thereon, shall be secured to the same extent as original advances and obligations under the
securlty instrument, if the prov1s1ons of G S. 45 68 are comphed w1th —Hewever—tf—at—aﬂy—&me

SECTION 18. G.S. 45-70 reads as rewritten:
"§ 45-70. Priority of security instrument.
(a) Any-Subject to subsections (al), (c), and (d) of this section, any security instrument

that conforms to the requirements of this Article shall, from the time and date of registration
thereof, have the same priority to the extent of all future advances and future obligations
secured by it, and all interest accruing thereon, as if all the advances had been made-and made
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all the obligations inewrred—incurred. and all the interest accrued at the time the security
instrument was registered.

(al) Subject to subsections (c) and (d) of this section, if at any time the aggregate
outstanding principal balance of the obligation or obligations secured by a security instrument
that conforms to the requirements of this Article exceeds the maximum principal amount that
may be secured by the security instrument at any one time, then, unless the security instrument
provides otherwise, the amount in excess and the interest accrued on the amount in excess shall
be secured by the security instrument, but (i) the amount in excess and the interest accrued on
the amount in excess shall not be afforded the priority provided in subsection (a) of this section
and (ii) the priority of the lien of the security instrument with respect to the amount in excess
and the interest accrued on the amount in excess shall be determined by other applicable law.
(b)  Repealed by Session Laws 1989, c. 496, s. 3.

(c) ayments—madge—b He-secured editor-fe

payments made, sums advanced, and expenses mcurred bv the secured credxtor for (i)

insurance, taxes, and assessments, (ii) to protect the secured creditor's interest under the
security instrument, or (iii) to preserve.and protect the value or condition of the real property
encumbered by the security instrument, shall be secured by the security instrument and shall
have the same priority as if such-payments-had-been-made-they had been paid, advanced, or
incurred at the time the security instrument was registered. The provisions of G.S. 45-68 shall
not be applicable to such payments, advances, or expenses, nor shall accrued interest or such
payments-payments, advances, or acerued-interest-expenses be considered in computing the
maximum-principal amount which-may-be-that is secured by the security instrument-instrument
at any one time.
(d) Notwithstanding any other provision of this Article, any security instrument
hereafter executed which secures an obligation or obligations of an electric or telephone
membership corporation incorporated or domesticated in North Carolina to the United States of
America or any of its agencies, or to any other financing institution, or of an electric or gas
utility operating in North Carolina, shall from the time and date of registration of said security
instrument have the same priority to the extent of (i) all future obligations incurred by the
membership corporation or utility to any mortgagee or beneficiary named in the security
instrument, together with interest thereon, (ii) all future advances secured by itit, together with
interest thereon, and (iii) all payments made, sums advanced, and expenses incurred by the
secured creditor of the types described in subsection (c) of this section, as if ali-the-advanees
had-been-made-they all had been accrued, paid, made, advanced, and incurred at the time of the
execution-registration of the security instrument, regardless of whether the-making—of-sueh

advances—is—obligatory—er—whether—the security instrument meets the requirements of
G.S. 45-68."

SECTION 19. G.S. 45-74 reads as rewritten:
"§ 45-74. Article not exclusive.

The prov151ons of thls Artlcle shall not be deemed e*el-uswe—aad—ne—seeuﬂt-y—mstmmem

faﬂufe—te—eempbbwﬂa—the-pfemens—eﬁﬂns—maeleexclumve Nothmg in thns Amcle shall

invalidate or overrule any rule of validity or priority applicable to any security instrument

failing to comply with the provisions of this Article."
SECTION 20. G.S. 45-81 reads as rewritten:

"§ 45-81. Definition-Definitions.
@)
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The following definitions apply in this icle:

)

2
3)

Authorized person. — Any borrower; the legal representative of any
borrower; the attorney for any borrower; a title insurance company
authorized pursuant to Article 26 of Chapter 58 of the General Statutes to
issue title insurance policies in the State of North Carolina, but only when
the company is acting in connection with a title insurance policy issued or to

be issued with respect to property then encumbered by an existing equity
line security instrument; or an attorney licensed to practice law in the State

of North Carolina or a bank, savings and loan association, savings bank, or
credit union, but only when (i) the attorney, bank, savings and loan
association, savings bank, or credit union is or was responsible for the
disbursement of funds in connection with the sale of, or a new loan secured
by, property then encumbered by an existing equity line security instrument
and (ii) a requirement of the sale or new loan transaction is or was that the
property be conveyed or encumbered free and clear of the lien of the existing
equity line security instrument.

Borrower. — A person primarily liable for payment or performance of an
equity line of credit.

Equity line of credit. — An agreement in writing between a lender and a
borrower for an extension of credit pursuant to which (i) at any time within a
specified period not to exceed 30 years the borrower may request and the
lender is obligated to provide advances up to an agreed aggregate limit; (ii)
any repayments of principal by the borrower within the specified period will -
reduce the amount of advances counted against the aggregate limit; and (iii)
the borrower's obligation to the lender is secured by an equity line security
instrument.

Equity line security instrument. — An agreement, however denominated, that
(i) creates or provides for an interest in real property to secure payment or
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performance of an equity line of credit, whether or not it also creates or
provides for a lien on personal property: (ii) shows on its face the maximum
principal amount which may be secured at any one time; and (iii) shows on
its face that it secures an equity line of credit governed by the provisions of
this Article. The term "equity line security instrument" includes a deed of
trust and a mortgage.

(5) Lender is obligated. — The lender is contractually bound to_ provide
advances. The contract must set forth any events of default by the borrower,

or other events not within the lender's control, which may relieve the lender
from his obligation, and must state whether or not the lender has reserved the
right to cancel or terminate the obligation,

(6) Notice regarding future advances. — A written notice submltted under
G.S. 45-82.3 to a lender that prevents certain advances made pursuant to an

equity line of credit from being secured by the related equity line security
instrument.

(1)  Owner. — Any person owning a present or future interest in the real property
encumbered by an equity line security instrument, but does not mean the
trustee in a deed of trust or the owner or holder of a mortgage, deed of trust,
mechanic's or materialman's lien, judgment lien, or any other lien on, or

security interest in, the real property.

(8) Person. — An individual, corporation, business trust, estate, trust, partnership,
limited liability company, association, joint venture, public corporation,

government, or governmental subdivision, agency, or instrumentality, or any

other legal or commercial entity.
(9)  Qualified lien holder. — A person who has a mortgage or deed of trust on

property already encumbered by an existing equity line security instrument,
where that person's mortgage or deed of trust was recorded after the existing
equity line security instrument and it appears from warranties or otherwise
that the person's mortgage or deed of trust was not intended to be

: subordinate to the existing equity line security instrument. The term does not
include a trustee under a deed of trust.

(10) Request to terminate an equity line of credit; and termination request. — A
written request submitted under G.S. 45-82.2 to a lender to terminate an
equity line of credit. Each of the following shall be deemed a termination
request: (i) a notification given pursuant to G.S. 45-36.9(a) requesting_ the
lender to terminate the equity line of credit, (ii) a notification given pursuant
to G.S.45-36.9(a) containing a statement sufficient to terminate the
effectiveness of the provision for future advances in the equity line security
instrument, and (iii) a written request made by or on behalf of a borrower to
a lender pursuant to G.S.45-37 to satisfy a related equity line security
instrument as a matter of public record."

SECTION 21. G.S. 45-82 reads as rewritten:

"§ 45-82. Priority of equity line security instrument.
A—meEthst—whaeh-An egulty line securlty mstrument shows-en-its-face-that
g . d-b DFe : th e; shall, from the time
and date of its reglstratlon have the same priority to the extent of all advances secured by it as
if the advances had been made at the time of the exeeutien—registration of the e equity line
mortgage-or-deed-of trust;security instrument, notwithstanding the fact that from time to time
durmg the term of the lean—equltv lme of credlt no balance is outstandmg Paymeﬂts-made—by
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t-he—mert«gage—er—deed—eﬁmst—lnterest that accrues on the equrtv lme of credlt and all pavments

made, sums advanced, and expenses incurred by the lender (i) for insurance, taxes, and
assessments, (ii)to protect the lender's interest under the equity line security instrument, or (iii)
to preserve and protect the value or condition of the property encumbered by the equity line
security instrument, shall be secured by the equity line security instrument and shall have the
same priority as if they had been accrued, paid, advanced, and incurred at the time the equity
line security instrument was registered. The accrued interest, payments, advances, and expenses

shall not be considered in computing the principal amount that is secured by the equity line

security instrument at any one time."
SECTION 22. G.S. 45-82.1 reads as rewritten:

"§ 45-82.1. Extension of period for advances.

(a) The period for advances agreed to pursuant to G-S-45-8Ha)H_G.S. 45-81(3) may
be extended by written agreement of the lender and borrower executed and registered prior to
expiration or termination of the equity line of credit or the borrower's obligation to repay any
outstanding indebtedness. Any extended period shall not exceed 30 years from the end of the
preceding period for advances.

(b) If a lender and borrower extend the period for advances by registering a certificate

as descrlbed in subsectlon (c) of this sectron,A—meﬁgage—er—deed—eﬁrust—t-hat—seewes—an—equ&y

shall-have-prierity-with-respeet-to advances that are made after the preeedmg—lean—peﬂed—perlo

for advances provided in the original recorded equity line security instrument or any previously

recorded extension shall have priority from a date not later than the date of registration of the
certificate described in subsection (c) of this section.

(c) The prronty provrded in subsectlon (b) of thlS sectlon shall be accorded only if the
lender, the borrower, and 1f

security instrument
certificate evidencing the extensron and regrster the certlﬁcate in the ofﬁce of the register of

deeds where the equity line mertgage-or-deed-oftrust-security instrument is registered. The
failure of any reeerd—owner to execute the certificate shall affect only that reeerd-owner's

interest in the property, and executions by other owners shall have full effect to the extent of

thelr 1nterests in the property -Fer—purpeses—eﬁhrs—see&en—ﬁae—teﬁnlreeefd—emerlmeaﬂs—aﬂy

phrasmg is regurred for a certlﬁcate of extensron under this sectlon The followmg form, when
properly completed, is sufficient to satisfy the requirements of subsection (c) of this section:
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SEAL) :
Meortgagee-orBeneficiary)
Acknewledgment-asrequired-by-Jaw)"
"Certificate of Extension of Period for Advances Under Equity Line of Credit
(G.S. 45-82.1)
is now the lender and secured creditor in the security instrument identified

as follows:
Type of Security Instrument: (identify type of security instrument, such as deed
of trust or mortgage)
Original Grantor(s): (identify original grantor(s), trustor(s), or mortgagor(s))
Original Secured Party(ies): (identify the original beneficiary(ies), mortgagee(s).
or secured party(ies) in the security instrument)
Recording Data: The security instrument is recorded in Book at Page

or_as document number in _the office of the

Register of Deeds for County, North Carolina.

The borrower(s) is/are the following:

The current _owner(s) of the property described in the security instrument is/are:

The parties have agreed to extend to (insert date) the period within
which the borrower may request advances as set forth in G.S. 45-82.1.
Date:

Signature of secured creditor
Signature of borrower(s) Signature _of property owner(s) (if

different)
[Acknowledgment before officer authorized to take acknowledgments]"."
SECTION 23. Article 9 of Chapter 45 of the General Statutes is amended by

- adding a new section to read as follows:

"§ 45-82.2. Request to terminate an equity line of credit.

(a)  Upon receipt of a request from an authorized person to terminate an equity line of
credit, the lender shall (i) terminate the borrower's right to obtain advances under the borrower's

equity line of credit; (ii) apply all sums subsequently paid by or on behalf of the borrower in
connection with the equity line of credit to the satisfaction of the equity line of credit and other
sums secured by the related equity line security instrument; and, (iii) when the balance of all
outstanding sums secured by the related equity line security instrument becomes zero, satisfy
the related equity line security instrument as a matter of public record pursuant to G.S. 45-37.
A request to terminate an equity line of credit shall be conclusively deemed to have been

submitted by or on behalf of a borrower if it is submitted by an authorized person.
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(b)  No particular phrasing is required for a request to terminate an equity line of credit.
The following form, when properly completed, is sufficient to serve as a request to terminate an

equity line of credit:

[N =

[»

|

"REQUEST TO TERMINATE AN EQUITY LINE OF CREDIT
(G.S. 45-82.2)

To: (name of lender)
This is a request to terminate an equity line of credit submitted pursuant to
G.S. 45-82.2. For purposes of this request:
The borrower(s) is/are: (identify one or more of the borrowers
The account number of the equity line of credit is: (specify the account
number of the equity line of credit, if known by the person submitting the
request
The street address of the property is: (provide the street address of the
property encumbered by the security instrument identified in 4.)
The equity line of credit is secured by the security instrument identified as
follows:
Type of Security Instrument: (identify type of security instrument, such as deed
of trust or mortgage)
Original Grantor(s): (identify original grantor(s), trustor(s), or mortgagor(s
Original Secured Party(ies): (identify the original beneficiary(ies), mortgagee(s),
or secured party(ies) in the security instrument)

Recording Data: The security instrument is recorded in Book at Page
or_as document number in the office of the
Register of Deeds for County, North Carolina.

I request and direct that you (i) terminate the borrower's right to obtain advances

under the borrower's equity line of credit; (ii) apply all sums subsequently paid by or

on behalf of the borrower in connection with the equity line of credit to the
satisfaction of the equity line of credit and other sums secured by the related

security instrument; and, (iii) when the balance of all outstanding sums secured by
the related security instrument becomes zero, satisfy the security instrument

identified above as a matter of public record pursuant to G.S. 45-37.

I certify that ] am:

[1 The borrower (or one of the borrowers, if there is more than one)

[1 The legal representative of a borrower.

0 The attorney for a borrower.

A A title insurance company that satisfies the requirements of G.S. 45-
B

0

81(1).-

An attorney licensed to practice law in the state of North Carolina that

satisfies the requirements of G.S. 45-81(1).

A bank, savings and loan association, savings bank, or credit union that
satisfies the requirements of G.S. 45-81(1).

Signature of person submitting the request"

(©) If the person who gives a lender a request to terminate an equity line of credit is a
title insurance company described in G.S. —45-81(1), that person shall give a copy of the

request to the borrower accompanied by a notice that provides substantially as follows:
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You have an equity line of credit with (name of lender) secured by a mortgage or deed
of trust on real property located at (address of property).

We are a title insurance company that has issued or has agreed to issue a title insurance
policy on that property. As permitted by North Carolina law, we are sending the

(enclosed / attached / following / foregoing) request to your lender asking that
your equity line of credit be terminated. Qur reason for making this request is:
(specify reason it is appropriate for the title insurance company to request the

termination of the borrower's equity line of credit)
When your lender receives our request, your lender will terminate and close your equity
line of credit, and you will no longer be able to obtain credit advances. However,
termination of your equity line of credit will not release you from liability for the

account. All sums your lender subsequently receives in connection with your
equity line of credit (including any sums we may send to your lender) will be
applied by vour lender to the satisfaction of your account. When the balance of
your account becomes zero, your lender will be required to cancel the mortgage or
deed of trust as a matter of public record.

If you have questions about this notice or our action, please contact (name of contact
person or department) by calling us at (phone number) or writing to us at (mailing
address).

(Name of title insurance company)"-

If the person who gives a lender a request to terminate an equity line of credit is an

attorney, bank, savings and loan association, savings bank. or credit union described in G.S. 45-
81(1), that person shall give a copy of the request to the borrower accompanied by a notice that

provides substantially as follow5'

"NOTICE TO BORROWER

You have an equity line of credit with (name of lender) secured by a mortgage or deed

of trust on real property located at (address of property).

We were responsible for disbursing funds in connection with the sale of the property or
a new loan secured by the property. A requirement of the sale or new loan
transaction was that the property be conveyed or encumbered free and clear of the
existing mortgage or deed of trust that secures your equity line of credit.

As permitted by North Carolina law, we are sending the (enclosed / attached / following

/ foregoing) request to your lender asking that your equity line of credit be
terminated. Our reason for making this request is to ensure that the mortgage or
deed of trust on the property will be cancelled once your equity line of credit is
paid in full.

When your lender receives our request, your lender will terminate and close your equity
line of credit, and you will no longer be able to obtain credit advances. However, .

termination of your equity line of credit will not release you from liability for the
account. All sums your lender subsequently receives in connection with your
equity line of credit (including any sums we send to your lender in connection
with the closing of the sale of the property or the new loan) will be applied by
your lender to the satisfaction of your account. When the balance of your account
becomes zero, your lender will be required to cancel the mortgage or deed of trust
as a matter of public record.

If you have questions about this notice or our action, please contact (name of contact
person or department) bv calling us at (phone number) or writing to us at (mailing

address).

(Name of attorney, bank, savings and loan association, savings bank, or credit union)"."
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SECTION 24. Article 9 of Chapter 45 of the General Statutes is amended by
adding a new section to read as follows:
"§ 45-82.3. Notice regarding future advances.

(a) A notice regarding future advances may be submitted to a lender by an authorized
person, an owner of the property, or a qualified lien holder.

(b)  Except as provided in subsection (c) of this section, an advance made by a lender to
a borrower pursuant to an equity line of credit will not be secured by the related equity line
security instrument if the advance occurs after the lender receives and has had not less than one
complete business day to act on a notice regarding future advances.

()  Notwithstanding a lender's receipt of a notice regarding future advances, the
following shall be secured by the equity line security instrument and shall have the same
priority as if they had been owing, accrued, paid, advanced, or incurred at the time the equity
line security instrument was registered:

(1) Sums owing to the lender under the equity line of credit at the time the
lender receives the notice regarding future advances (including accrued
interest), all interest that thereafter accrues on the equity line of credit, and

all payments made, sums advanced, and expenses incurred by the lender
before or after the lender receives the notice regarding future advances (i) for

insurance, taxes, and assessments, (ii) to protect the lender's interest under
the equity line security instrument, or (iii) to preserve and protect the value
or_condition of the real property encumbered by the equity line security
instrument.

(2) Any advance made by the lender to a borrower pursuant to an equity line of

credit that occurs within one complete business day after the lender receives
the notice regarding future advances.

(3)  Any advance made by the lender to a borrower pursuant to an equity line of
credit that occurs more than one complete business day after the lender

receives the notice regarding future advances, but only if the advance was

initiated or approved before the lender received the notice regarding future
advances.

(d)  Receipt by a lender of a notice regarding future advances shall be conclusively
deemed to be an action by the borrower adversely affecting the lender's security for the equity
line of credit. Upon receipt of a notice regarding future advances, the lender may terminate the
borrower's right and ability to obtain additional advances under the equity line of credit.

(¢) No particular phrasing is required for a notice regarding future advances. The
following form, when properly completed, is sufficient to serve as a notice regarding future
advances:

"NOTICE REGARDING FUTURE ADVANCES
(G.S. 45-82.3)

To: (name of lender)
This is a notice regarding future advances submitted pursuant to G.S. 45-82.3. For

purposes of this notice:
The borrower(s) is/are: (identify borrower(s))
The account number of the equity line of credit is: (specify the account

number of the equity line of credit, if known by the person submitting the
notice)
The street address of the property is: (provide the street address of the

property encumbered by the security instrument identified in 4.)

[N =

[«
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4. The equity line of credit is secured by the security instrument identified as
follows:

Type of Security Instrument: (identify type of security instrument, such as
deed of trust or mortgage) '
Original Grantor(s): (identify original grantor(s), trustor(s), or mortgagor(s
Original Secured Party(ies): (identify the original beneficiary(ies),
mortgagee(s), or secured party(ies) in the security instrument)

Recording Data: The security instrument is recorded in Book at
Page or_as document number in the office of
the Register of Deeds for County, North

. Carolina.

Except as provided in G.S. 45-82.3(c), subsequent advances made by you under the
equity line of credit will not be secured by the security instrument identified
above. :

I certify that I am:

The borrower (or one of the borrowers, if there is more than one).
The legal representative of a borrower.
The attorney for a borrower.

An owner of the property encumbered by the security instrument
identified above.

A title insurance company that satisfies the requirements of G.S. 45-

81(1).

An attorney licensed to practice law in the State of North Carolina
that satisfies the requirements of G.S. 45-81(1).

A bank, savings and loan association, savings bank, or credlt union
that satisfies the requirements of G.S. 45-81(1).

A qualified lien holder as defined in G.S. 45-81(9).

o & £ £ SRR

]

Signature of person submitting the request"

[63) If the person who gives a lender a notice regarding future advances is (i) a title

insurance _company_described in G.S. 45-81(1); (ii) an attorney, bank, savings and loan

association, savings bank, or credit union described in G.S. 45-81(1), (iii) an owner as defined

in G.S. 45-81(7), other than an owner who is also a borrower, or (iv) a qualified lien holder

described in G.S. 45-81(9). then that person shall give a copy of the notice regarding future
advances to the borrower accompanied by a notice that provides substantially as follows:

. "NOTICE TO BORROWER

You have an equity line of credit with (name of lender) secured by a mortgage or deed
of trust on real property located at (address of property).

As permitted by North Carolina law, we are sending the (enclosed / attached / following
[ _foregoing) Notice Regarding Future Advances to your lender. Subject to
certain exceptions, the notice prevents any new credit advances you obtain under
your equity line of credit from being secured by the mortgage or deed of trust
that currently secures its repayment. Our reason for giving your lender the notice
is to limit the amount secured by the mortgage or deed of trust that secures your

- equity line of credit and to prevent that amount from increasing.

When your lender receives our notice, your lender may elect to terminate your right and
ability to obtain additional advances under your equity line of credit. However,
termination of your right and ability to obtain additional advances will not
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release you from liability for the account. You should contact your lender to

determine whether you will be able to obtain additional credit advances from

'your lender.
If vou have questions about this notice or our action, please contact (name of contact

person or department) by calling us at (phone number) or writing to us at
(mailing address).
(Name of insurance company, attorney, bank, savings and loan association, savings
bank, credit union, owner, or qualified lien holder)"."
SECTION 25. Article 9 of Chapter 45 of the General Statutes is amended by
adding a new section to read as follows:
"§ 45-82.4. Prepayment penalty.
Except as provided in G.S. 24-9(c), no prepayment penalty may be charged with respect to
an equity line of credit."
SECTION 26. G.S. 45-83 reads as rewritten:
"§ 45-83. Future advances statute shall not apply.
The provisions of Article 7 of this Chapter shall not apply to an equity line of credit or the
equity line security instrument securing it, if the equity line security instrument shows on its

face that it secures an equity line of credit governed by the provisions of this Article."
. SECTION 27. G.S. 45-84 reads as rewritten:
"§ 45-84. Article not exclusive.
Except as otherw1se provxded in G. S 45-83, the prowsmns of this Artlcle are not execlusive;

ﬂwahdmed—by—fmkﬁe{&eempbhmth—lhe-pmmen&e%ﬁ—AﬁMeexcluswe Nothmg in th1

Article shall invalidate or overrule any rule of validity or priority applicable to any mortgage,
deed of trust, or other security instrument failing to comply with the provisions of this Article. "
SECTION 28. G.S. 161-14.1 reads as rewritten:
"§ 161-14.1. Recording subsequent entries as separate instruments.
(a) As used in this section, the following terms mean:

3) Subsequent instrument. — Any instrument presented for registration that
indicates in its title or within the first two pages of its text that it is intended
or purports to modify, amend, supplement, assign, satisfy, terminate, revoke,
or cancel a previously registered instrument. Examples of subsequent

instruments mclude the appeaﬁment—er—des*gﬂa%m-ef—a-sabs&mte—&ustee-m

the-record-of an-original-instrument-following:
a. The appointment or designation of a substitute trustee in a deed of
trust.
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A corrective affidavit registered pursuant to G.S. 45-36.1.

A lien maturity extension agreement or notice of maturity date
registered pursuant to G.S. 45-36.1.

A document of rescission registered pursuant to G.S. 45-36.6.

The cancellation of a Notice of Inactive Hazardous Substance or
Waste Disposal Site registered pursuant to G.S. 130A-310.8(f).

A record of satisfaction or other instrument purporting to satisfy a
security _instrument registered pursuant to G.S.45-37 or
G.S. 45-37.2.

A notice of foreclosure registered pursuant to G.S. 45-38.

An assignment of a security instrument or lease.

An amendment or modification agreement.

A release or partial release of property from the lien of a security
instrument, including a partial release registered pursuant to

G.S. 45-36.22 or a deed of release or reconveyance.
An obligation release registered pursuant to G.S. 45-36.23.

An assumption agreement.

A subordination agreement.

An instrument terminating future optional advances regi_stjred

pursuant to G.S. 45-72.

A certificate of extension extending the period for advances under an
equity line of credit registered pursuant to G.S. 45-82.1.

A notice of extension relating to after-acquired property registered
pursuant to G.S. 47-20.5.

The revocation of a power of attorney.

Any instrument authorized or directed by law to be indexed under the
provisions of this section.

Any instrument for which the reglster of deeds is authorized or
directed by law to make a subsequent entry upon the margm of the
record of an original instrument.

This act becomes effective October 1, 2011.
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Short Title:  Deeds of Trust/Modernize Procedures. (Public)

Sponsors: Representative Rhyne (Primary Sponsor).

For a complete list of Sponsors, see Bill Information on the NCGA Web Site.
Referred to: Banking. ' .

April 7, 2011

A BILL TO BE ENTITLED :

AN ACT TO MODERNIZE AND ENACT CERTAIN PROVISIONS REGARDING DEEDS
OF TRUST, INCLUDING RELEASES, SHORT SALES, FUTURE ADVANCE
PROVISION TERMINATIONS AND SATISFACTIONS, TERMINATIONS AND
SATISFACTIONS FOR EQUITY LINE LIENS, RELEASE OF ANCILLARY
DOCUMENTS, ELIMINATING TRUSTEE OF DEED OF TRUST AS NECESSARY
PARTY FOR CERTAIN TRANSACTIONS AND LITIGATION, AND INDEXING OF
SUBSEQUENT INSTRUMENTS RELATED THERETO.

The General Assembly of North Carolina enacts:

SECTION 1. G.S. 24-9 reads as rewritten:
"§ 24-9. Loans exempt from rate and fee limitations.

(¢)  The provisions of G.S. 24-1.2A, 24-11, and 24-11.1 shall not apply to equity lines of
credit offered by banks. Except as provided in this subsection and notwithstanding any other

~ provision of this Chapter or any other provision of State law, any bank may charge and collect

from any borrower interest at any rate and fees and other charges in any amount that the
borrower agrees to pay in connection with an equity line of credit. However, an equity line of
credit made by a bank shall be subject to the following, to the extent otherwise applicable:

(3)  Notwithstanding the limitation against prepayment penalties contained in
T GS545-8He)G.S. 45-82.4. a bank may charge and collect prepayment fees
.or penalties following the borrower's voluntary exercise of a right or option
to repay all or any portion of the outstanding balance of a variable interest
rate equity line of credit at a fixed interest rate over a specified period of

time, subject to the following limitations:

SECTION 2. G.S. 45-10 reads as rewritten: _
"§ 45-10. Substitution of trustees in mortgages and deeds of trust.
(@  Inaddition to the rights and remedies now provided by law, the holders or owners of
a majority in amount of the indebtedness, notes, bonds, or other instruments evidencing a
promise or promises to pay money and secured by mortgages, deeds of trust, or other
instruments conveying real property, or creating a lien thereon, may, in their discretion,
substitute a trustee whether the trustee then named in the instrument is the original or a

substituted trastee-trustee or a holder or owner of any or all of the obligations secured thereby,

b 707 -V -=1w»




[
OO0 IO WP WA -

B A ARAADRADRRELWWWLWWLWWLWWWWLINRNNRNNDNN N R = =
O AN RO, S R TN N PO O VRAARNANEIIN—~SOCOANND WN —

General Assembly of North Carolina Session 2011

by the execution of a written document properly recorded pursuant to Chapter 47 of the North
Carolina General Statutes.

(c)  If the trustee named in a deed of trust is also the beneficiary named in that deed of
trust, the instrument shall be deemed to be a deed of trust, and any substitute trustee named
under the authority of subsection (a) of this section shall succeed to all the rights, titles,
authority, and duties of the trustee under the terms of the deed of trust."

SECTION 3. G.S. 45-36.4 reads as rewritten:
"§ 45-36.4. Definitions.
As used in this Article, the following terms mean: |

-

(la) Borrower. — A person primarily liable for payment or performance of the
obligation secured by the real property described in a security instrument.

(1b) - Credit suspension directive. — A notification given to a secured creditor
pursuant to G.S.45-36.7A directing the secured creditor to suspend
temporarily a borrower's right and ability .to obtain additional credit
advances in anticipation of the imminent sale of, or the imminent making of
a new loan to be secured by, real property then encumbered by an existing
security instrument when the anticipated transaction will involve either the
satisfaction of the existing security instrument or the release of the real
property from the lien of the existing security instrument.

&) Entltled person - A—per-sen—hable—fer—payment—er——per—femanee—ef—the

Mdewneﬁémw_m

a. Is a borrower;

b. Is a landowner;

C. Has contracted to purchase real groperty encumbered by an ex1st1ng

security instrument;

d. Has made or has committed to make a'loan that is secured or is to be
secured by real property encumbered by an existing security
instrument; '

e. Is a title insurance company authorized pursuant to Article 26 of
Chapter 58 of the General Statutes to issue title insurance policies in
the State of North Carolina that has insured or has committed to
insure title to real property encumbered by an existing security
instrument;

£ Is the foreclosmg trustee or the high bidder in a foreclosure sale
involving real property encumbered by an existing securlty
instrument; '

g Is a qualified lien holder; or

h. Is an attorney licensed to practice law in the State of North Carolina

or_a bank, savings and loan assomatlon, savings bank. or credit

union, but only when:

1. The attorney, bank, savings and loan _association, savings
bank, or credit union is or will be responsible for the
disbursement of funds in connection with the sale of, or a new

loan secured by. property then encumbered by an existing
security instrument; and
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2. A requirement of the sale or new loan transaction is or will be
that the property be conveyed or encumbered free and clear of

the lien of the existing security instrument.

(7). Landowner. — A person that, before foreclosure, has the right of redemption
in the real property described in a security instrument. The term does not
include a person that holds only a lien on the real property-property or the
trustee under a deed of trust.

(11) Payoff statement. — A document containing the information specified in

- 65-4536-44d)G.S. 45-36.7(¢).

(12a) OQualified lien holder. — A person who holds or is the beneficiary of a
security interest in or lien on real property encumbered by an existing

security instrument, but only if that person's security interest in or lien on the
real property arises from a mortgage or deed of trust that is subordinate in

priority to the lien of the existing security instrument. The term does not
include a trustee under a deed of trust.

~

(19a) Short-pay amount. — The sum necessary to obtain the release of all or a

specific portion of the real property from the lien of a security instrument
without satisfying the secured obligation in full.

(19b) Short-pay statement. — A document containing the information specified in
G.S. 45-36.7(el).

(23) Trustee. — The trustee. or substitute then serving as such under the terms of a
deed of trust."
SECTION 4. G.S. 45-36.6 reads as rewritten:

"§ 45-36.6. Document of rescission: effect llablhty for wrongful recordmg

oree:Definitions. — he following

definitions apply in this section:

(1)  Document of rescission. — A document that rescinds either (i) a release that
was recorded in error or (ii) the erroneous satisfaction of a security
instrument. '

(2)  Release. — A document that either (i) releases property from the lien of a
security instrument or (ii) indicates that an obligation is no longer secured by

a securi instrument

(b) a A dg 8 > A a
meﬁer—er—rf—lf a release is recorded in error or a secunty mstrument is rroneously satlsﬁed of
record-record eﬁeneeusl-y—by—any—eﬂaer—meaas—the—pefsen—er—then the secured creditor or the
person who caused the release to be recorded in error or the security instrument to be

erroneously satisfied of record may execute and record a document of rescission. The document
of rescission must be duly acknowledged before an officer authorized to make
acknowledgments. Upon recording, the document of recession either (i) reseinds—an
erroneecuslyrecorded-rescinds a release that was recorded in error and deprives the release of
any effect or (ii) satisfactien-er-affidavit-and-rescinds the erroneous satisfaction of record of the
security instrument and reinstates the security instrument.

(c) A recorded document of rescission has no effect on the rights of a person that:

House Bill 707-First Edition Page 3.
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1)

@

Records an interest in the real property described in a security instrument
after the recording of the-satisfaction—or—affidavit—ef—satisfaction—of—the
security—instrument—a release that was recorded in error or the erroneous
satisfaction of record of the security instrument by-ether-meansand before
the recording of the document of rescission; and

.Would otherwise have priority over or take free of the lien created by the

security instrument as reinstated under Chapter 47 of the General Statutes.

(d) A person that erroneously or wrongfully records a document of rescission is liable
to any person injured thereby for the actual loss caused by the recording and reasonable
attorneys' fees and costs.

() A document is a document of rescission if it does all of the following:

(0))]

()]

3)

@

Identifies the related security instrument, including the type of security

instrument, the original parties to the security instrument, the recording data
for the security instrument, and the office in which the security instrument is

recorded.
If the document of rescission is intended to rescind a release that was

recorded in error, (i) identifies the release that was recorded in error by its
recording data and the office in which it is recorded. (ii) states that the

release was recorded in error, and (iii) states that the release is rescinded.
If the document of rescission is intended to rescind the erroneous satisfaction

of record of a security instrument, (i) identifies the satisfaction document
that was recorded in error by its recording data and the office in which it is
recorded. (ii) states that the security instrument was erroneously satisfied of
record, and (iii) states that the satisfaction of the security instrument is

‘rescinded and the security instrument reinstated.

States that the person signing the document of rescission is either (i) the
secured creditor or (ii) the person who caused the release to be recorded in

error or the security instrument to be erroneously satisfied of record.

(03] The register of deeds shall accept a document of rescission for recording unless one
of the following applies:

(0))]

@)
(3)

The document is submitted by a method or in a medium not authorized for

registration by the register of deeds under applicable law.

The required recording fee is not paid.

The document is (i) not signed by either the secured creditor or the person
who caused the release to be recorded in error or the security instrument to
be erroneously satisfied of record or (ii) acknowledged as required by law
for a conveyance of an interest in real property. The register of deeds shall
not be required to verify or make inquiry concerning (i) the truth of the

matters stated in any document of rescission or (ii) the authority of the
person executing any document of rescission to do so.

(g) No particular phrasing is required for a document of rescission that rescinds a
release that was recorded in error. The following form, when properly completed, is sufficient

to satisfy the requirements of subsection (e) of this section:

"DOCUMENT OF RESCISSION
(G.S. 45-36.6(e))

The security instrument to which this Document of Rescission relates is identified as follows:
Type of Security Instrument: (identify type of security instrument, such as deed of

trust or mortgage)
Original Grantor(s): (identify original grantor(s), trustor(s), or mortgagor(s))

Page 4
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Original Secured P ies): (identify the original beneficiary(ies), mortgagee(s). or
secured party(ies) in the secunt instrument
Recording Data: The security instrument is recorded in Book at Page
" or as document number in the office of the Reglster of
. Deeds for County, North Carolina.
This Document of Rescission rescinds the release recorded in Book at Page
or as document number in_the office of the Register of Deeds for
County. North Carolina. The release was recorded in error, is
hereby rescinded. and is declared to be of no effect.
The undersigned is: (check applicable box
The secured creditor in the security instrument identified above.

The person who caused the release to be recorded in error.

Date:

Signature of secured creditor or

person who caused the release to be
recorded in error

. [Acknowledgment before officer authorized to take acknowledgments]"
(h) No particular phrasing is required for a document of rescission that rescinds the

erroneous satisfaction of a security instrument. The following form, when properly completed,
is sufficient to satisfy the requirements of G.S. 45-36.6(e):

"DOCUMENT OF RESCISSION
(G.S. 45-36.6(¢e)) .
The security instrument to which this Document of Rescission relates is identified as follows:
. Type of Security Instrument: (identi ¢ of security instrument, such as deed of

trust or mortgage)

Original Grantor(s): (identify original grantor(s), trustor(s), or mortgagor(s
Original Secured Party(ies): (identify the original beneficiary(ies), mortgagee(s), or

secured party(ies) in the security instrument)

Recording Data: The security instrument is recorded in Book at Page
or as document number in the office of the Register of

Deeds for County, North Carolina.
The security instrument was erroneously satisfied of record by that satisfaction document
recorded in Book : at Page or as document number in the
office of the Register of Deeds for County, North Carolina. The

satisfaction of the security instrument is hereby rescinded, the security instrument is reinstated,

‘and the security instrument is declared to be in full force and effect.

The undersigned is; (check applicable box)

The secured creditor in the security instrument identified above.
The person who caused the security instrument to be satisfied of record

erroneously.
Date:

Signature of secured creditor or person
who caused the security instrument to
be satisfied of record erroneously

[Acknowledgment before officer authorized to take acknowledgments]"."
SECTION 5. G.S. 45-36.7 reads as rewritten:

"§ 45-36.7. Payoff and short-pay statement:-statements; request and content.
(@  An entitled person, or an agent authorized by an entitled person to request a payoff
statement;-or a short-pay statement, may give to the secured creditor a notification requesting a

House Bill 707-First Edition | Page 5



[y
OOV WN -

11
12
13
14
15

16
17
18
19
20
21
2
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43
44
45
46
47
48
49
50
51

General Assembly of North Carolina Session 2011

payoff statement for— : %
given—or a short-pay statement The notlﬁcatlon must contam all of the followmg

(Q Whether the request is for a payoff statement or a short-pay statement.

(7)  If the request is for a payoff statement. the specified payoff date. which may
not be more than 30 days after the notification is given.

(8)  If the request is for a short-pay statement, (i) the specified short-pay date,
which may not be more than 30 days after the notification is given, (ii) a

clear statement as to whether the request is for the short-pay amount required

to release all of the real property described in the security instrument or only
a portion of that property, and (iii) if the request is for the short-pay amount
required to release only a portion of the real property described in the
security instrument, a description of the specific real property to be released

upon payment of the short-pay amount.
(b)  If a notification under subsection (a) of this section directs the secured creditor to

send the payoff statement or a short-pay statement to a person identified as an authorized agent
of the entitled person, the secured creditor must send the statement to the agent, unless the
secured creditor knows that the entitled person has not authorized the request.

() A person who gives to a secured creditor a notification requesting a payoff
statement or a short-pay statement thereby represents that the person is an entitled person or the
authorized agent of an entitled person. A secured creditor may rely on that representation in
providing a payoff statement or a short-pay statement unless the secured creditor knows that the
requesting person is neither an entitled person nor the authorized agent of an entitled person. A
secured creditor has no duty to make inquiry as to whether, or to verify that, the person
requesting a payoff statement or a short-pay statement is an entitled person or the authorized
agent of an entitled person.

(d  Within 10 days after the effective date of a notification that complies with
subsection (a) of this section, the secured creditor shall issue a payoff statement or a short-pay
statement and send it as directed pursuant to subdivision (a)(3) of this section in the manner
prescribed in G.S. 45-36.5 for giving a notification. A secured creditor that sends a payoff
statement or a short-pay statement to the entitled person or the authorized agent may not claim
that the notification did not satisfy subsection (a) of this section. If the person to whom the
notification is given once held an interest in the secured obligation but has since assigned that
interest, the person need not send a payoff statement or a short-pay statement but shall give (i) a
notification of the assignment to the person to whom the payoff statement or_a short-pay
statement otherwise would have been sent, providing the name and address of the assignee, or
(ii) a notification to the person to whom the payoff statement or a short-pay statement
otherwise would have been sent, stating that the recipient claims no interest in the security
instrument or the secured obligation, that the secured obligation was assigned, but that the
identity and address of the assignee is not known.

~

(el) A short-pay statement must contain:

(1)  The information reasonably necessary to calculate the short-pay amount as
of the requested short-pay date, including the per diem interest amount, if
any;

(2)  The payment cutoff time, if any. the address or place where payment of the
short-pay amount must be made, and any limitation as to the authorized

method of payment;
(3)  Any conditions precedent that must be satisfied to obtain the release of the

property identified in the request for the short-pay statement from the lien of
the security instrument; and
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(4  Confirmation of the specific real property to be released from the lien of the
security instrument upon receipt of the timely payment of the short-pay
amount and satisfaction of the other conditions precedent to the release of

that property.
Unless the short-pay statement expressly provides otherwise, all persons liable for payment
or performance of the obligations secured by the security instrument will remain liable for the

secured obligations to the extent the short-pay amount is not sufficient to satisfy the secured
obligations in full.

® A payoff statement or a short-pay statement may contain the amount of any fees
authorized under this section not included in the payoff amount. A secured creditor may require
the payment in full of any fees authorized under this section before issuing a payoff
statement:statement or a short-pay statement.

(g) A secured creditor may not qualify a payoff amount or state that it is subject to
change before the payoff date unless the payoff statement provides information sufficient to
permit the entitled person or the person's authorized agent to request an updated payoff amount
at no charge and to obtain that updated payoff amount during the secured creditor's normal
business hours on the payoff date or the immediately precedmg business day. A secured
creditor may not qualify a short-pay amount or state that it is subject to change before the

short-pay date unless the short-pay statement provides information sufficient to permit the
entitled person or the person's authorized agent to request an updated short-pay amount at no
charge and to obtain that updated short-pay amount during the secured creditor's normal
business hours on the short-pay date or the immediately preceding business day.

(h) A secured creditor must provide upon request one payoff statement or one short-pay
statement without charge during any six-month period. A secured creditor may charge a fee of
twenty-five dollars ($25.00) for each additional payoff statement and one hundred dollars
($100.00) for each additional short-pay statement requested during that six-month period.
However, a secured creditor may not charge a fee for providing an updated payoff amount or
short-pay amount under subsection é)-(g) of this section or a corrected payoff statement or
short-pay statement under G.S. 45-36.8(a).

@) Unless the security instrument provides otherwise, a secured creditor is not required
to send a payoff statement or a short-pay statement by means other than first-class mail. If the
creditor agrees to send a statement by another means, it may charge a reasonable fee for
complying with the requested manner of delivery.

()] Except as otherwise provided in G.S. 45-36.12, if a secured creditor to which a
notification has been given pursuant to subsection (a) of this section does not send a timely
payoff statement that substantially complies with subsection {d)-(e) of this seetion;-section or a
short-pay statement that substantially complies with subsection (el) of this section, the creditor
is liable to the entitled person for any actual damages caused by the failure, but not punitive
damages. A creditor that does not pay the damages provided in this subsection within 30 days
after receipt of a-notification demanding payment shall also be liable for reasonable attorneys'
fees and costs.

(k)  This section does not apply unless (i) the notification requestmg a payoff statement
is given on or after Oetober1:-2005—0ctober 1, 2005, and (i) the notification requesting a
short-pay statement is given on or after [insert effective date of amendment)]."

SECTION 6. Article 4 of Chapter 45 of the General Statutes is amended by adding
a new section to read as follows: _
"§ 45-36.7A. Credit suspension directives.

(a) A credit suspension directive may be given to a secured creditor by any of the

following:
(1)  Any borrower.
(2)  The legal representative of any borrower.

House Bill 707-First Edition Page 7
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(3)  The attorney for any borrower.

(4)  Anattorney licensed to practice law in the State of North Carolina or a bank,
savings and loan association, savings bank, or credit union, but only when
(i) the attorney, bank, savings and loan association, savings bank, or credit
union is responsible for the disbursement of funds in connection with the
sale of, or a new loan secured by, real property then encumbered by an
existing security instrument; (ii) a requiremént of the sale or new loan
transaction is that the property be conveyed or encumbered free and clear of
the lien of the existing security instrument; and (iii) the credit suspension
directive is given to the secured creditor contemporaneously with a
notification requesting a payoff statement or a short-pay statement in
anticipation of and in preparation for the imminent settlement of the sale or
new loan transaction,

A credit suspension directive must contain all of the following:

(1)  The name and authority of the person giving the directive.
Sufficient information to enable the creditor to identify the secured

obligation, the identity of the borrower, and the real property encumbered by
the security interest.

2)
(3)  The specified payoff date, which may not be more than 30 days after the
(4)

notification is given. ,
A clear and unambiguous directive to the secured creditor to suspend
through and including the payoff date the borrower's right and ability to
obtain any additional credit advances which, if made, would be secured by
the security instrument.

(5)  If the person who gives a credit suspension directive to a secured creditor is
a person listed in subdivision (a)(4) of this section, that person shall also (i)

give a copy of the credit suspension directive to the borrower and (ii)

provide an additional notification to the borrower that provides substantially
as follows:

"NOTICE TO BORROWER

You have. a loan with (name of lendef) secured by a mortgage or deed of trust on
real property located at (address of property).

We will be responsible for disbursing funds in connection with a scheduled sale of

the property or a new loan that will be secured by the property. A requirement of the
sale or new loan transaction is that the property be conveyed or encumbered free
and clear of the existing mortgage or deed of trust that secures your loan.

As _ permitted by  North Carolina law, we are sending the

(enclosed/attached/following/foregoing) notification to your lender directing that it
temporarily suspend your right and ability to obtain credit advances in anticipation

of the settlement of the sale or loan. The notification accompanies a request asking
the amount that must be sent to your lender to pay your loan in full and cancel the
mortgage or deed of trust that secures your loan (or, if your loan will not be paid in
full, to release of the property from the mortgage or deed of trust that secures your
loan). The information your lender provides us may be inaccurate if you obtain

additional credit advances before the scheduled settlement date of the sale or new
loan transaction.
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When your lender receives our directive, it will temporarily suspend your right and
ability to obtain credit advances. The period of suspension will continue through
and including (anticipated payoff date). the anticipated payoff date, regardless of
whether the settlement of the sale or new loan transaction occurs as scheduled. The

suspension will not affect your responsibility to continue making payments to your
lender during the suspension period. You should not attempt to obtain additional

credit advances from your lender during the suspension period.

You may instruct us at any time during the suspension period to withdraw the credit
suspension directive we are sending your lender, and we are required by law to
comply. However, if you do so, you may jeopardize the settlement of the sale or
new loan transaction because the payoff or release information provided by your

lender may become inaccurate.

When proceeds from a sale or new loan transaction are used to pay an existing loan

in full, lenders typically close the loan account, thereby terminating their borrower's
ability to obtain additional credit advances. You should contact your lender to

determine whether you will be able to obtain additional credit advances after the
settlement of the sale or new loan transaction.

If you have questions about this notice or our action, please contact (name of
contact person or department) by calling us at (phone number) or writing to us at
(mailing address).

(Name of attorney, bank, savings and loan association, savings bank, or credit
union)"
(6)  Upon receipt of a credit suspension directive, a secured creditor shall:

a. Subject to subsection (e) of this section, suspend the borrower's right

and ability to obtain credit advances which, if made, would be
secured by the security instrument. The period of suspension shall

continue through and including the payoff date stated in the credit
suspension directive.

b, Apply all sums subsequently paid during the period of suspension by
or_on behalf of the borrower in connection with the secured
obligation, including sums paid to the secured creditor by a person

responsible for the disbursement of funds in connection with the sale
of, or a new loan secured by, real property then encumbered by a

security instrument, to the satisfaction of the secured obligation,
regardless of whether the amount or amounts paid are sufficient to

pay the secured obligation and other sums secured by the security
instrument in full. Sums paid to the secured creditor in excess of the

amount required to pay the secured obligation and other sums
secured by the security instrument in full shall be refunded by the
secured creditor to or at the direction of the person who paid the
excess amount.

(1)  Notwithstanding a secured creditor's receipt of a credit suspension directive,
a secured creditor may do any of the following, all of which shall be secured

by the security instrument: .
a. The secured creditor may advance sums and incur expenses (i) for

insurance, taxes, and assessments, (ii) to protect the secured creditor's

interest under the security instrument, (iii) to preserve and protect the
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value or condition of the real property encumbered by the security
instrument, or t0 complete the construction of improvements on the

real property encumbered by the security instrument.

b. The secured creditor may permit the borrower to obtain a credit
advance, but only if the credit advance was initiated or approved
before the secured creditor received the credit suspension directive.

(8)  If the person giving a credit suspension directive is not a borrower, then the
person giving a credit suspension directive shall be conclusively deemed the
borrower's agent acting with full authority from the borrower to issue the

credit suspension directive on the borrower's behalf.

(9) A credit suspension directive may be withdrawn at any time by the person
who gave the directive. If the person who gives a credit suspension directive
to a secured creditor is a person listed in subdivision (a)(4) of this section,

that _person_shall promptly notify the secured creditor that the credit
suspension directive is withdrawn (i) if instructed by the borrower at any
time to withdraw the directive or (i) if the anticipated sale or new loan
transaction is cancelled. Upon receipt of a notice from the person who
originally gave the credit suspension directive that the credit suspension
directive is withdrawn, the secured creditor may reinstate the borrower's
right and ability to obtain credit advances."

SECTION 7. G.S. 45-36.8 reads as rewritten:

"§ 45-36.8. Understated payoff statement:or short-pay statement: correction; effect.

(@ If a secured creditor determines that the payoff amount it provided in a payoff
statement or the short-pay amount it provided in a short-pay statement was understated, the
creditor may send a corrected payoff statementor short-pay statement. If the entitled person or
the person's authorized agent receives and has a reasonable opportunity to act upon a corrected
payoff statement or short-pay statement before making payment, the corrected statement
supersedes an earlier statement. '

(b) A secured creditor that sends a payoff statement containing an understated payoff
amount or a short-pay statement containing an understated short-pay amount may not deny the
accuracy of the payoff amount_or short-pay amount as against any person that reasonably and
detrimentally relies upon the understated payoff ameuntamount or short-pay amount.

(c) This Article does not:

(1)  Affect the right of a secured creditor to recover any sum that it did not
include in a payoff amount or a short-pay amount from any person liable for
payment of the secured obligation; or

(2) Limit any claim or defense that a person liable for payment of a secured
obligation may have under law other than this Article."

SECTION 8. G.S. 45-36.9 reads as rewritten:

"§ 45-36.9. Secured creditor to submit satisfaction for recording; liability for failure.

(a) A secured creditor shall submit for recording a satisfaction of a security instrument
within 30 days after the creditor receives full payment or performance of the secured
obligation. If a security instrument secures a line of credit or future advances, the secured
obligation is fully performed only if, in addition to full payment, the secured creditor has
received (i) a notification requesting the creditor to terminate the line of eredit-credit, (ii) a

credit suspension directive, or (iii) a notification containing a—a clear and unambiguous
statement sufficient to terminate the effectiveness of the provision for future advances in the

security instrament:instrument including, but not limited to. a request to terminate an equity
line of credit given pursuant to G.S.45-82.2 or a notice regarding future advances given

pursuant to G.S. 45-82.3.

Page 10 House Bill 707-First Edition



VOO~V W —

General Assembly of North Carolina Session 2011

(al) If the conditions stated in a short-pay statement are fully satisfied on or before the
short-pay date stated in the short-pay statement, including the payment in full of the short-pay
amount and the satisfaction of all other conditions precedent to the release set forth in the
short-pay statement, then within 30 days after the short-pay date the secured creditor shall
release the property which is the subject of the short-pay statement from the lien of the security
instrument. The release of the property may be accomplished by a deed of release, an
instrument of full or partial reconveyance, a partial release recorded pursuant to G.S. 45-36.22,

the satisfaction of record of the security instrument by any of the means authorized in
G.S. 45-37(a), or by any other lawful means.

SECTION 9. Article 4 of Chapter 45 of the General Statutes is amended by adding
a new section to read as follows:

"§ 45-36.22. Partial release: content and effect; form.
(a) A document is a partial release if it does all of the following:

(1) Identifies the type of security instrument, the original parties to the security
instrument, the recording data for the security instrument, and the office in
which the security instrument is recorded.

(2)  States that the person signing the partial release is the secured creditor or, if
the security instrument is a deed of trust, that the person or persons signing
the partial release is or are the secured creditor, the trustee, or both the
secured creditor and the trustee.

(3) Contains language releasing property or an interest in property from the lien
of the security instrument.

(4) Is signed by the secured creditor or, if the security instrument is a deed of
trust, by the secured creditor, the trustee, or both the secured creditor and the

trustee, and acknowledged as required by law for a conveyance of an interest
in real property.

(b) The register of deeds shall accept a partial release for recording unless one of the
following applies:

(1)  The document is submitted by a method or in a medium not authorized for
registration by the register of deeds under applicable law.

(2)  The required recording fee is not paid.

(3) The document is not signed by the secured creditor or, if the security
instrument is a deed of trust, by the secured creditor, the trustee, or both the
secured creditor and the trustee, and acknowledged as required by law for a
conveyance of an interest in real property. The register of deeds shall not be
required to verify or make inquiry concerning the truth of the matters stated
in any partial release, or the authority of the person executing any partial
release to do so.

- () Upon recording, a partial release shall release from the lien of the security
instrument the property or interest in property as is expressly described and released. With
respect only to the specific property or interest in property identified and released by a partial
release, the partial release shall (i) operate and have the same effect as a duly executed and

recorded deed of release or reconveyance of the property or interest in the property: (ii) release

and discharge all of the secured creditor's interest in the property or property interest arising
from the security instrument; and (iii) if the security instrument is a deed of trust, release and

discharge all the interest of the trustee in the property or property interest arising from the deed
of trust. The security instrument shall otherwise remain in full force and effect, and the

remainder of the property and interests in property described in and encumbered by the security
instrument shall remain subject to the lien of the security instrument.

House Bill 707-First Edition Page 11
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necessary party to a partial release.

(d  The recording of a partial release does not by itself extinguish any liability of a
person for payment or performance of the secured obligation.

. ()  The provisions of this section are not exclusive. Property and interests in property
may be released from the lien of a security instrument by methods other than the filing of a

partial release.
[63) Unless the deed of trust provides othervwse the trustee in a deed of trust is not a -

(g) No particular phrasing is required for a partlal release. The following form, when
properly completed. is sufficient to satisfy the requirements of G.S. 45-36.22(a):

"PARTIAL RELEASE
: (G.S. 45-36.22)
The security instrument that is the subject of this Partial Release is identified as follows:
Type of Security Instrument: (identify type of security instrument, such as deed of trust

or mortgage)
Original Grantor(s): (identify original g;antor(s), trustor(s), or mortgagor(s))
Original Secured Party(ies): (identify the original beneficiary(ies), mortgagee(s), or
secured party(ies) in the security instrument)

Recording Data: The security instrument is recorded in Book at Page '
or as document number in the office of the Register of

Deeds for County. North Carolina.
The person or persons signing this Partial Release is/are: (check appropriate box)
] The secured creditor. .
O _The trustee or substitute trustee. '
O The secured creditor and the trustee or substitute trustee. '

The following described property or interest in property (and no other) is released from the lien

of the security instrument: (identify legal description of property or interest in property to be

released)

Date:

Signature(s) of secured creditor

and/or trustee
Acknowledgment before officer authorized to take acknowledgments]"."
SECTION 10. Article 4 of Chapter 45 of the General Statutes is amended by
adding a new section to read as follows:

"§ 45-36.23. Obligation release: content and effect.
(a) A document is an obligation release if it does all of the following:

(1)  Identifies the type of security instrument, the original parties to the security
instrument, the recording data for the security instrument, and the office in
which the security instrument is recorded.

(2)  States that the person signing the obligation release is the owner and holder
of the obligation or obligations to be released.,

(3) Identifies one or more of the specific obligations that are secured by the
security instrument and contains language confirming that, with respect to
each such secured obligation, the obligation is no longer secured by the
security instrument. :

(4) s signed by the owner and holder of the specific obligation or obligations to
be released and acknowledged as required by.law for a conveyance of an
interest in real property.
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(b)  The register of deeds shall accept an obligation release for recording unless one of
the following applies: ,
(1) The document is submitted by a method or in a medium not authorized for
registration by the register of deeds under applicable law.
(2)  The required recording fee is not paid.

(3) The document is not signed by the owner and holder of the obligation or
obligations to be released and acknowledged as required by law for a

conveyance of an interest in real property. The register of deeds shall not be
required to verify or make inquiry concerning (i) the truth of the matters
stated in any obligation release or (ii) the authority of the person executing

any obligation release to do so.
(c) From and after the date an obligation release is recorded, the obligation or

obligations specifically identified and released in the obligation release (and only such

obligation or obligations) shall no longer be secured by the security instrument, without regard

- to whether the obligation has been paid in full and satisfied. Unless the obligation release states

that the secured obligation has been paid in full and satisfied, the recording of an obligation

release does not by itself extinguish any liability of a person for payment or performance of the

obligation or obligations released.
(d)  Secured obligations that are not specifically identified and released in an obligation

release remain secured by the security instrument, and the recording of an obligation release
does not extinguish any liability of a person for payment or performance of the remaining
secured obligation or obligations. The recording of an obligation release has no effect on the
lien of the security instrument on the real property described in the security instrument.

() ° Unless the deed of trust provides otherwise, the trustee in a deed of trust is not a
necessary party to an obligation release.

[63) No particular phrasing is required for an obligation release. The following form,
when properly completed, is sufficient to satisfy the requirements of G.S. 45-36.23(a):

"OBLIGATION RELEASE
. : (G.S. 45-36.23)
The undersigned is now the owner and holder of the obligation(s) to be released by this
instrument. As used in this release, the term "Security Instrument" refers to the security
instrument identified as follows: _
Type of Security Instrument: (identify type of security instrument, such as deed of trust

or mortgage) : :

Original Grantor(s): (identify original grantor(s), trustor(s)., or mortgagor(s
Original Secured Party(ies): (identify the original beneficiary(ies). mortgagee(s). or
secured party(ies) in the security instrument)

Recording Data: The security instrument is recorded in Book at Page
: or as document number in the office of the Register of
Deeds for . County, North Carolina.

Secured obligations that are no longer secured. Each of the following obligations is no longer
secured by the Security Instrument, without regard to whether the obligation has been paid in
full and satisfied: (identify with particularity each secured obligation that will no longer be
secured by the Security Instrument) '
(Optional provision which may be used in addition to or in lieu of the paragraph above:)

Secured obligations that have been paid in full and satisfied. Each of the following obligations
has been paid in full and satisfied and is consequently no longer secured by the Security
Instrument: (identify with particularity each secured obligation that has been paid in full and

satisfied and is consequently no longer secured by the Security Instrument)
Date:

House Bill 707-First Edition Page 13
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Signature of owner and holder of
the obligation(s) to be released

[Acknowledgment before officer authorized to take acknowledgments ]"."
SECTION 11. Article 4 of Chapter 45 of the General Statutes is amended by

adding a new section to read as follows:

"§ 45-36.24. Expiration of lien of security instrument.
(@)  Maturity Date. — For purposes of this section:

(1) Ifasecured obligation is for the payment of money:

a.

=

e

If all remainirig sums owing on the secured obligation are due and
payable in full on a date specified in the secured obligation, the

maturity date of the secured obligation is the date so specified. If no

such date is specified in the secured obligation, the maturity date of
the secured obligation is the last date a payment on the secured
obligation is due and payable under the terms of the secured
obligation.
If all remalmng sums owing on the secured oblxgatlon are due and
payable in full on demand or on a date specified in the secured
obligation, whichever first occurs, the maturity date of the secured
obligation is the date so specified. If all sums owing on the secured
obligation are due and payable in full on demand and no alternative
date is specified in the secured obligation for payment in full, the
maturity date of the secured obl'ggtion is the date of the secured
obligation.
The maturity date of the secured obhgatxon is "stated” in a security
instrument if (i) the maturity date of the secured obligation is
specified as a date certain in the security instrument, (ii) the last date
a payment on the secured obligation is due and payable under the
terms of the secured obligation is specified in the security instrument,
or (iii) the maturity date of the secured obligation or the last date a
payment on the secured obligation is due and payable under the -

terms of the secured obligation can be ascertained or determined
from information contained in the security instrument, such as, for

example, from a payment schedule contained in the security
instrument.

(2)  If the secured obligation is for the performance of some obligation other than
the payment of money:

a.

b.

c.

If the secured obligation is regunred to be performed by a date
specified in the secured obligation, the maturity date of the secured
obligation is the date so specified.
If the obligation is to be performed on demand or before a date
specified in the secured obligation, whichever first occurs, the
maturity date of the secured obligation is the date so specified. If the
obligation is to be performed on demand and no alternative date for
performahce is specified in the secured obligation. the maturity date
of the secured obligation is the date of the secured obligation.

The maturity date of the secured obligation is "stated" in a security
instrument if (i) the maturity date of the secured obligation is

specified as a date certain in the security instrument or (ii) the
maturity date of the secured obligation can be ascertained or

determined from information contained in the security instrument.
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(b)  Automatic Lien Expiration. — Except as provided in subsection (g) of this section,
unless the lien of a security instrument that has been extended in the manner prescribed in
subsection (c). (d). or (e) of this section, the security instrument has been foreclosed. or the
security instrument has been satisfied of record pursuant to G.S. 45-37, the lien of a security

instrument automatically expires, and the security instrument is conclusively deemed satisfied
of record pursuant to G.S. 45-37, at the earliest of the following times:

(1) If the security instrument was first recorded before the date this section
becomes law:

a, If the maturity date of the secured obligation is stated in the security

instrument, 15 years after the maturity date.
b. If the maturity date is not stated in the security instrument, 35 years

after the date the security instrument was recorded in the office of the
register of deeds or [the date that is 35 years from the effective date

of this section], whichever is later.
Without regard to whether the maturity date of the secured obligation
is stated in the security instrument, 15 years from whichever of the

following occurs last:

The date when the conditions of the security instrument were
required by its terms to have been performed.

2. The date of maturity of the last installment of debt or interest

secured thereby.
The date an affidavit or separate instrument was recorded

pursuant to the provisions of G.S.45-37(b), if any such
affidavit or separate instrument was recorded before [the
effective_date of this section] and before the lien of the
security instrument expired.
(2)  If the security instrument was first recorded on or after [the effective date of
this section]:
a. If the maturity date of the secured obligation is stated in the security

instrument, 15 years after the maturity date.
b. If the maturity date of the secured obligation is not stated in the

security instrument, 35 years after the date the security instrument
was recorded in the office of the register of deeds or [the date that is

35 years from the effective date of this section], whichever is later.
(¢) Methods To Extend a Lien. — The lien of a recorded security instrument may be
extended one or more times by recording (i) a lien maturity extension agreement or (ii) a notice
of maturity date. If more than one lien maturity extension agreement or notice of maturity date

is recorded, the most recently recorded lien maturity extension agreement or notice of maturity
date controls in determining when the lien of a security instrument expires. A lien maturity

extension agreement or notice of maturity date is ineffective unless recorded before the lien
expires. The lien of the original security instrument may not be extended to a date more than 50
years after the date the security instrument was originally recorded in the office of the register

of deeds without the written agreement of the then owner of the property encumbered by the.
lien of the securigg instrument.
(d) Lien Maturity Extension Agreement. —
(1)  The lien of a recorded security instrument may be extended to a date
specified in a lien maturity extension agreement. provided the lien maturity
extension agreement is recorded before the lien expires. When a lien

maturity extension agreement has been duly recorded, the lien of the security

instrument will expire on the date specified in the lien maturity extension
agreement.

[©
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A document (including any document that modifies, amends, or restates a
security instrument) is a lien maturity extension agreement if it does all of
the following: :

a. Identifies the type of security instrument, the original parties to the
security instrument, the recording data for the security instrument,
and the office in which the security instrument is recorded.

b. States the date to which the lien of the security instrument is
extended.

c. Is signed by the secured creditor and the then owner of the property
encumbered by the lien of the security instrument, and acknowledged
as required by law for a conveyance of an interest in real property.

No particular phrasing is required for a lien maturity extension agreement.
The following form., when properly completed., is sufficient to satisfy the

requirements for a lien maturity extension agreement:

"LIEN MATURITY EXTENSION AGREEMENT
(G.S. 45-36.24(d))
is now the secured creditor under the security
instrument identified as follows:
Type of Security Instrument: (identify type of security instrument, such
as deed of trust or mortgage)

Original Grantor(s): (identify original grantor(s), trustor(s), or
mortgagor(s)) '

" Original Secured Party(ies): (identify the original beneficiary(ies),
mortgagee(s), or secured party(ies) in the security instrument)
Recording Data: The security instrument is recorded in Book at
Page or as document number in the office of the Register
of Deeds for County. North Carolina.

' is now the owner of the real property encumbered by
the lien of the security instrument.
Pursuant to G.S. 45-36.24(d). the lien of the security instrument is extended

- to and including (specify date).
Date:
Signature of Current Owner Signature of Secured Creditor

of Real Property :
[Acknowledgments before officer authorized to take acknowledgments]"

Notice of Maturity Date. —

(03]

@

The lien of a recorded security instrument may be extended by a notice of

maturity date, provided the notice of maturity date is recorded before the lien
expires. :

~ When a notice of maturity date signed only by the secured creditor has been

duly recorded, the lien of the security instrument will expire at the earliest of
the following times: (i) 15 years after the maturity of the secured obligation '
as stated in the notice of maturity date or (ii) 50 years after the date the
security instrument was originally recorded in the office of the register of
deeds. A document signed only by the secured creditor is a notice of
maturity date if it does all of the following: .
a. Identifies the type of security instrument, the original parties to the
security instrument, the recording data for the security instrument,
and the office in which the security instrument is recorded.
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b. States that the person signing the notice of maturity date is the
secured creditor.

States the maturity date of the secured obligation.

Is signed by the secured creditor, and acknowledged as required by
law for a conveyance of an interest in real property.

When a notice of maturity date signed by the secured creditor and by the
then owner of the property encumbered by the lien of the security instrument
has been duly recorded. the lien of the security instrument will expire 15
years after the maturity date of the secured obligation as stated in the notice
of maturity. A document (including any document that modifies, amends, or
restates a security instrument) signed by the secured creditor and by the then
owner of the property encumbered by the lien of the security instrument is a

notice of maturity date if it:
Identifies the type of security mstrument the original parties to the

security instrument, the recording data for the security instrument,
and the office in which the security instrument is recorded.
States the maturity date of the secured obligation.
Is signed by the secured creditor and the then owner of the property
encumbered by the lien of the security instrument, and acknowledged

as required by law for a conveyance of an interest in real property.
No particular phrasing is required for a notice of maturity date. The

following form, when properly completed. is sufficient to satisfy the
requirements for a notice of maturity date signed only by the secured
creditor:

(=g

® B

1o 1o

"NOTICE OF MATURITY DATE

(G.S. 45-36.24(¢))

The undersigned is now the secured creditor under the security instrument
identified as follows:

Type of Security Instrument: (identify type of security instrument, such
as deed of trust or mortgage)

Original Grantor(s):  (identify original grantor(s), trustor(s). or
mortgagor(s)) ,

Original Secured Party(ies): (identify the original beneficiary(ies).
mortgagee(s), or secured party(ies) in the security instrument)

Recording Data: The security instrument is recorded in Book at
Page or_as document number in the office of the Register
of Deeds for County, North Carolina.

The maturity date of the secured obligation is

(specify date).

Date:

Signature of Secured Creditor

[Acknowledgment before officer authorized to take acknowledgments]"

(03] Exception. — The register of deeds shall accept a lien maturity extension agreement

or a notice of maturity date for recording and index the document as a subseguent instrument in
accordance with G.S. 161-14.1, unless one of the following pplles

(1)

(2)
()

The document is submitted by a method or in a medium not authorized for
registration by the register of deeds under applicable law.

The required recording fee is not paid.

The document is not signed and acknowledged as required by law for a

conveyance of an interest in real property. The register of deeds shall not be
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required to verify or make inquiry concerning (i) the truth of the matters

stated in the document, (ii) whether the parties to the document are in fact

the secured creditor and the then owner of the real property encumbered by

the lien of the security instrument, or ( iii) the authority of any person
executing the document to do so. .

(g)  Foreclosure Proceedings. — No proceeding may be commenced to foreclose the lien
of a security instrument unless the proceeding is commenced prior to the date on which the lien
of the security instrument expires. However, if a proceeding to foreclose the lien of a security
instrument is commenced before the lien of the security instrument expires, the lien created by
the security instrument shall continue until final disposition of the proceeding. This provision
shall not be construed as extending the lien or the right to bring or maintain any action for
which a shorter period may be provided by law.

(h) No Shortening of Lien Without Secured Creditor's Consent. — Subject to the
provisions of G.S. 45-37, the duration of the lien of a security instrument may .not be shortened
without the consent of the secured creditor.

(i) No Release or Satisfaction Necessary. — No release, satisfaction, or other instrument
is necessary to discharge the lien of a security instrument that has expired; however, nothing in

this section shall be construed as affecting or preventing the execution and recordation of any
such release, satisfaction, or other document.

[)) Trustee in a Deed of Trust. — For purposes of this section, the trustee or substitute
trustee in a deed of trust (i) shall not be considered the owner of the property encumbered by
the lien of the deed of trust and (ii) shall not be a necessary party to a lien maturity extension
agreement or notice of maturity date.

(k)  Applicability. — This section applies to all security instruments, whether recorded
before, on, or after the effective date of this section, except the following:

(1) Any security instrument securing the payment of money or securing the

performance of any other obligation or obligations conclusively presumed to
have been fully paid and performed pursuant to the provisions of

G.S. 45-37(b) prior to [the effective date of this section].

(2)  Any security instrument made or given by any railroad company, or any
agreement of conditional sale, equipment trust agreement, lease, chattel
mortgage or other instrument relating to the sale, purchase or lease of
railroad equipment or rolling stock, or of other personal property."

SECTION 12. G.S. 45-37(b) reads as rewritten:

"§ 45-37. Satisfaction of record of security instruments.

(b) It shall be conclusively presumed that the conditions of any security instrument
recorded before [the effective date of the amendment] securing the payment of money or
securing the performance of any other obligation or obligations have been complied with or the
debts secured thereby paid or obligations performed, as against creditors or purchasers for
valuable consideration from the mortgagor or grantor, from and after the expiration of 15 years
from whichever of the following occurs last:

(1)  The date when the conditions of the security instrument were required by its
terms to have been performed, or
(2) The date of maturity of the last installment of debt or interest secured
thereby;
provided that on or before [the effective date of the amendment] and before the lien has expired
pursuant to this subsection, the holder of the indebtedness secured by the security instrument or
party secured by any provision thereof may file an affidavit with the register of deeds which
affidavit shall specifically state:
¢)) The amount of debt unpaid, which is secured by the security instrument; or
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(2) In what respect any other condition thereof shall not have been complied

with; or .
may record a separate instrument signed by the secured creditor and witnessed by the register
of deeds stating:

(1)  Any payments that have been made on the indebtedness or other obligation
secured by the security instrument including the date and amount of
payments and

(2) The amount still due or obligations not performed under the security
instrument.

The effect of the filing of the affidavit or the recording of a separate instrument made as herein
provided shall be to postpone the effective date of the conclusive presumption of satisfaction to
a date 15 years from the filing of the affidavit or from the recording of the separate instrument.
There shall be only one postponement of the effective date of the conclusive presumption
provided for herein. The register of deeds shall record and index the affidavit provided for
herein or the separate instrument made as herein provided as a subsequent instrument in
accordance with G.S. 161-14.1. This subsection shall not apply to any security instrument made
or given by any railroad company, or to any agreement of conditional sale, equipment trust
agreement, lease, chattel mortgage or other instrument relating to the sale, purchase or lease of
railroad equipment or rolling stock, or of other personal property.

The lien of any security instrument that secured the payment of money or the performance
of any other obligation or obligations and that was conclusively presumed to have been fully
paid and performed prior to [the effective date of the amendment] pursuant to the provisions of
this subsection is conclusively deemed to have expired and shall be of no further force or
effect. No release, satisfaction, or other instrument is necessary to discharge the lien of a
security instrument that has expired; however, nothing in this section shall be construed as
affecting or preventing the execution and recordation of any such release, satisfaction, or other
document.

This subsection shall apply only to security instruments securing the payment of money or
securing the performance of any other obligation or obligations that were conclusively
presumed pursuant to this subsection to have been fully paid and performed prior to [the
effective date of this section]. All other security instruments shall be subject to the provisions
of G.S. 45-36.24."

SECTION 13. G.S. 45-37.2 reads as rewritten:
"§ 45-37.2. Recording satisfactions ef—and other documents relating to security
mstruments

@ , rror-tr -
feeerded—pufsuant—te-G-S—%—s#a)g-)—theThe reglster of deeds shall record and 1ndex the
instrument-following instruments in accordance with G-5-—3163-14-1-G.S. 161-14.1:

(1) A substitution of trustee.

(2) A document of rescission recorded pursuant to G.S. 45-36.6.

(3) A deed of release or reconveyance.

(4) A partial release recorded pursuant to G.S. 45-36.22.

(5)  An obligation release recorded pursuant to G.S. 45-36.23.

(6) A satisfaction document, affidavit of satisfaction, or trustee's satisfaction
recorded pursuant to G.S. 45-37(a)(7).

(1) A lien maturity extension agreement or notice of maturity date recorded

pursuant to G.S. 45-36.24.
No fee shall be charged by the register of deeds for recording a satisfaction document,

affidavit of satisfaction, or a trustee's satisfaction.
(b)  When a security instrument is satisfied of record by a method other than by means
of recording a satisfaction document, satisfaction affidavit, or trustee's satisfaction pursuant to
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G.S. 45-37(a)(7), the register of deeds shall record and index in accordance with
G-S161141G.S. 161-14.1 a record of satisfaction as provided for in this subsection. If the
security instrument is being satisfied of record pursuant to G.S.45-37(a)(2), the record of
satisfaction may consist of either (i) all or a portion of the original security instrument
rerecorded as described in subdivision (1) of this subsection or (ii) a separate instrument as
described in subdivision (2) of this subsection. In all other cases, the record of satisfaction shall
consist of a separate instrument as described in subdivision (2) of this subsection. No fee shall
be charged by the register of deeds for recording a record of satisfaction.

SECTION 14. Atticle 4 of Chapter 45 of the General Statutes is amended by
adding a new section to read as follows:

"§ 45-42.3. Automatic release of real property from ancillary security instruments.

(a)  The following definitions shall apply in this section:

(1)  Ancillary security instrument. — An assignment of leases with respect to the
real property, an assignment of rents from or arising out of the real property.
a financing statement covering fixtures on the real property that is filed in
the office of the register of deeds in the county in which the real property is
located, and any other document or instrument that assigns. or creates a lien
on, an interest in the real property.

(2)  Real property. — The real property described in and encumbered by the lien
of a security instrument.

(b)  Except as provided in subsection (c) of this section. (i) the expiration of the lien of a
security instrument pursuant to G.S. 45-36.24 or the satisfaction of a security instrument of
record pursuant to G.S. 45-37 shall be deemed automatically to release the real property from
the operation of all ancillary security instruments that secure the same obligation or obligations
secured by the security instrument and (ii) the recording of a partial release pursuant to
G.S. 45-36.22 or the recording of a deed of release shall be deemed automatically to release the

real property described in the partial release or deed of release from the operation of all
ancillary security instruments that secure the same obligation or obligations secured by the
security instrument.

(c)  Subsection (b) of this section shall not apply to an ancillary security instrument if (i)
the ancillary security instrument secures obligations other than, or in addition to, the obligation
or_obligations secured by the security instrument; (ii) the security instrument, the ancillary
security instrument, or the document recorded in the office of the register of deeds to satisfy the
security instrument of record expressly states that the satisfaction of the security instrument of
record shall not release the real property from the operation of that particular ancillary security
instrument or from ancillary security instruments in general; or (iii) the security instrument, the
ancillary security instrument, the partial release, or the deed of release expressly states that the
partial release or deed of release shall not release real property from the operation of that

particular ancillary security instrument or ancillary security instruments in general."
SECTION 15. Article 5 of Chapter 45 of the General Statutes is amended by

adding a new section to read as follows:’

"§ 45-45.3. Trustee in a deed of trust.
(a)  The following definitions apply in this section:
(1)  Secured creditor. — The holder, owner, or assiggee of the obligation secured
by a deed of trust.
(2)  Trustee. — The trustee or substitute trustee then serving as such under the
terms of a deed of trust.
(b)  Unless the deed of trust provides otherwise, all of the following may be done
without the knowledge, consent, or joinder of the trustee:

Page 20 House Bill 707-First Edition



OO0 NI\ W B W=

ek e
O

12
13
14
15
16
17
18
19

20-

21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36

37

38
39
40
41
42
43
44
45
46
47
48
49
50
51

General Assembly of North Carolina. : Session 2011

40
@
(3
4

(5)

Pursuant to G.S. 45-36.23, an obligation may be declared by the owner and
holder of the obligation to be no longer secured by the deed of trust.

Property may be released from the lien of a deed of trust by the secured
creditor.

The lien of a deed of trust may be released or subordinated by the secured
creditor.

The terms of a deed of trust may be modified by the secured creditor and the
then record owner of the property encumbered by the lien of the deed of
trust.

The deed of trust may be satisfied of record by the secured creditor.

(c)  Except in matters relating to the foreclosure of the deed of trust or the exercise of a
power of sale under the terms of the deed of trust, the trustee is neither a necessary nor a proper
party to any civil action or proceeding involving (i) title to the real property encumbered by the
lien of the deed of trust or (ii) the priority of the lien of the deed of trust. Examples of civil
actions or proceedings in which the trustee is neither a necessary nor a proper party include, but

are not limited to, civil actions or proceedings relating to:

ERE

BEE

Condemnation.

Bankruptcy.

The establishment or correction of title to real property. including, but not

limited to, actions to quiet title, reform land records. or resolve boundary
line disputes. .

Fraudulent conveyances.

The creation or-enforcement of an attachment or judgment lien.

The foreclosure of a lien other than the lien of the deed of trust, regardless of
whether the lien is superior or subordinate to the lien of the deed of trust,
including, but not limited to, the foreclosure of mortgages, other deeds of
trust, tax liens, and assessment liens.

The _establishment, perfection. or enforcement of a mechanic's or
materialman's lien. .

The creation or enforcement of a constructive trust, resultmg trust, or

equitable lien relating to the property.

- The partition of real property.

The interpretation or enforceability of a will. trust, or estate.

A subrogation claim or other equitable claim or defense involving the

(12)

priority or enforceability of a deed of trust. .
Determination or enforcement of rights and obligations involving easements

or restrictive covenants.

(d If a trustee is imgroperly joined as a party to an action or proceeding when this
section provides that the trustee is neither a necessary nor a proper party to that action or

proceedmg, then:
1

2 -

3)

Upon motion duly made by any party to the action or proceeding, the trustee
shall be dismissed from the action or proceeding;

Regardless of whether the trustee makes an appearance in the action or
proceeding, no entry of a default or default Ldgment shall be entered against
the trustee; and

If the trustee makes an appearance in the action or proceeding, each person
who improperly joined the trustee as a party to the action or proceeding shall
be jointly and severally liable to the trustee for all the expenses and costs
incurred by the trustee in the defense of the action or proceeding or in
obtaining the trustee's dismissal from the action or proceeding, including the
reasonable attorneys' fees actually incurred by the trustee.
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(e)  Except as expressly provided in this section, this section is not in derogation of case
law and statutory provisions that vest legal title to property conveyed by a deed of trust in the
trustee named therein."

SECTION 16. G.S. 45-68 reads as rewritten:
"§ 45-68. Requirements.

A security instrument, otherwise valid, shall secure the following so as to give priority as

provided in G.S. 45-70:

(1a) Existing obligations that are specifically or generally identified-identified,
described, or referenced in the security instrument as being secured thereby,
and all advances made at or prior to the registration of the security
instrument.

(1b)  Future advances and future obligations that are specifically or generally
identified, described, or referenced in the security instrument as being

secured thereby that may from time to time be made or incurred-under—the
seeurity-instrument;incurred, but only if the security instrument shows all of
the following:
a. That the security instrument is given wholly or partly to secure future

advances and/or future eblizations—that-may—be-made—or—incurred
under-the-seeurity-instrament-obligations.

SECTION 17. ‘G.S. 45-69 reads as rewritten:
"§ 45-69. Fluctuation of obligations within maximum amount.

Unless the security instrument provides to the contrary, if the maximum amount secured by
the security instrument has not been advanced or if any obligation secured thereby is paid or is
reduced by partial payment, further advances may be made and additional obligations secured
by the security instrument may be incurred from time to time within the time limit fixed by the
security instrument. Such further advances and ebligations—obligations., together with interest
thereon. shall be secured to the same extent as original advances and obligations under the
secunty instrument, 1f the prov1s:ons of G S. 45 68 are comphed w1th —Hewever—nf—at—aay—ﬁme

SECTION 18. G.S. 45-70 reads as rewritten:
"§ 45-70. Priority of security instrument.

(a) Any-Subject to subsections (al). (), and (d) of this section, any security instrument
that conforms to the requirements of this Article shall, from the time and date of registration
thereof, have the same priority to the extent of all future advances and future obligations
secured by it, and all interest accruing thereon, as if all the advances had been made and all the

obligations ineurred-incurred, and all the interest accrued at the time the security instrument
was registered.
(al) Subject to subsections (c) and (d) of this section, if at any time the aggregate

outstanding principal balance of the obligation or obligations secured by a security instrument
that conforms to the requirements of this Article exceeds the maximum principal amount that

may be secured by the security instrument at any one time, then. unless the security instrument
provides otherwise, the amount in excess and the interest accrued on the amount in excess shall
be secured by the security instrument, but (i) the amount in_excess and the interest accrued on

the amount in excess shall not be afforded the priority provided in subsection (a) of this section
and (ii) the priority of the lien of the security instrument with respect to the amount in excess

and the interest accrued on the amount in excess shall be determined by other applicable law.
(b)  Repealed by Session Laws 1989, c. 496, s. 3.
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p_avments made, sums advanced and expenses mcurred by the secured credltor for insurance,

taxes, and assessments. to protect the secured creditor's interest under the security instrument,
or to preserve and protect the value or condition of the real property encumbered by the .
security instrument shall be secured by the security instrument and shall have the same priority

as if such-payments-had-been-made-they had been paid, advanced, or incurred at the time the
security instrument was registered. The provisions of G.S. 45-68 shall not be applicable to such

payments, advances, or expenses, nor shall accrued interest or such payments—payments,
advances, or acerued-interest-expenses be considered in computing the meximum—principal

amount which-may-be-that is secured by the security instrament-instrument at any one time.

(d) Notwithstanding any other provision of this Article, any security instrument
hereafter executed which secures an obligation or obligations of an electric or telephone
membership corporation incorporated or domesticated in North Carolina to the United States of
America or any of its agencies, or to any other financing institution, or of an electric or gas
utility operating in North Carolina, shall from the time and date of registration of said security
instrument have the same priority to the extent of (i) all future obligations incurred by the
membership corporation or utility to any mortgagee or beneficiary named in the security
instrument, together with interest thereon, (ii) all future advances secured by it-it, together with
interest thereon, and (iii) all payments made, sums advanced, and expenses incurred by the

secured creditor of the types described in subsection (c) of this section, as if al-the-advanees
had-been-made-they all had been accrued, paid, made, advanced, and incurred at the time of the
execution-registration of the security instrument, regardless of whether the-meaking-ef-such

advances—is—obligatery—er—whether—the security instrument meets the requirements of
G.S. 45-68."

SECTION 19. G.S. 45-74 reads as rewritten:
"§ 45-74. Article not exclusive.

The prov1s1ons of th1s Artlcle shall not be deemed e*el-ume—aad—ne—seeu;ﬁ-y—n—ns&r—umem
faﬂure—te—eemply—w%h—the—prews*eas—eﬁhas—%el&exclumve Nothmg in th1s Artlcle shall

invalidate or -overrule any rule of validity or priority applicable to any security instrument
failing to comply with the provisions of this Article."

SECTION 20. G.S. 45-81 reads as rewritten:
"§ 45-81. Definition-Definitions.
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(6]

The following definitions apply in this Article: .

Authorized person. — Any borrower; the legal representative of any
borrower; the attorney for any borrower; a title insurance company
authorized pursuant to Article 26 of Chapter 58 of the General Statutes to

issue title insurance policies in the State of North Carolina, but only when

the company is acting in connection with a title insurance policy issued or to
be issued with respect to property then encumbered by an existing equity

line security instrument: or an attorney licensed to practice law in the State
of North Carolina or a bank, savings and loan association, savings bank, or
credit union, but only when (i) the attorney, bank. savings and loan
association, savings bank, or credit union is or was responsible for the
disbursement of funds in connection with the sale of, or a new loan secured

by. property then encumbered by an existing equity line security instrument
and (ii) a requirement of the sale or new loan transaction is or was that the

property be conveyed or encumbered free and clear of the lien of the existing
equity line security instrument.
Borrower. — A person primarily liable for payment or performance of an

equity line of credit.
Equity line of credit. — An agreement in writing between a lender and a

borrower for an extension of credit pursuant to which (i) at any time within a
specified period not to exceed 30 years the borrower may request and the
lender is obligated to provide advances up to an agreed aggregate limit; (ii

any repayments of principal by the borrower within the specified period will
reduce the amount of advances counted against the aggregate limit; and (iii

the borrower's obligation to the lender is secured by an equity line security
instrument. .

Equity line security instrument. — An agreement. however denominated, that
creates or provides for an interest in real property to secure payment or
performance of an equity line of credit, whether or not it also creates or
provides for a lien on personal property. shows on its face the maximum
principal amount which may be secured at any one time, and shows on its
face that it secures an equity line of credit governed by the provisions of this
Article. The term "equity line security instrument” includes a deed of trust

and a mortgage.
Lender is obligated. — The lender is contractually bound to provide

advances. The contract must set forth any events of default by the borrower,

or other events not within the lender's control, which may relieve the lender
from his obligation, and must state whether or not the lender has reserved the
right to cancel or terminate the obligation.

Notice regarding future advances. — A written notice submitted under
G.S. 45-82.3 to a lender that prevents certain advances made pursuant to an

eguity' line of credit from being secured by the related equity line security

instrument.
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- (1)  Owner. — Any person owning a present or future interest in the real property

encumbered by an equity line security instrument, but does not mean the
trustee in a deed of trust or the owner or holder of a mortgage, deed of trust,
mechanic's or materialman's lien, judgment lien. or any other lien on, or
security interest in, the real property. ‘ :
(8)  Person. — An individual, corporation, business trust. estate, trust, partnership,
limited liability company, association, joint venture, public corporation,
government, or governmental subdivision, agency, or instrumentality, or any

. other legal or commercial entity.
(9)  Qualified lien holder. — A person who has a mortgage or deed of trust on

property already encumbered by an existing equity line security instrument,
where that person's mortgage or deed of trust was recorded after the existing
equity line security instrument and it appears from warranties or otherwise
that the person's mortgage or deed of trust was not intended to be
subordinate to the existing equity line security instrument. The term does not
include a trustee under a deed of trust.

(10) Request to terminate an equity line of credit and termination request. — A
written request submitted under G.S. 45-82.2 to a lender to terminate an

equity line of credit. Each of the following shall be deemed a termination
request: (i) a notification given pursuant to G.S. 45-36.9(a) requesting the

lender to terminate the equity line of credit, (ii) a notification given pursuant
to G.S.45-36.9(a) containing a statement sufficient to terminate the

effectiveness of the provision for future advances in the equity line security
instrument, and (iii) a written request made by or on behalf of a borrower to
a_lender pursuant to G.S.45-37 to satisfy a related equity line security

instrument as a matter of public record.”
SECTION 21. G.S. 45-82 reads as rewritten:

"§ 45-82. Priority of equity line security instrument.
A—mertgage—et—deed—ef—tmstwh*eh—An egulty line secunty mstrument shews-en-itsface-that
R-ee rerned DFEVESIOn his-Artiele; shall, from the time
and date of its reglstratlon have the same prlonty to the extent of all advances secured by it as
if the advances had been made at the time of the exeeution-registration of the equity line
mortgage-or-deed-of trust;security instrument, notwithstanding the fact that from time to time
during the term of the lean-equity line of credit no balance is outstanding. Payments-made-by

MWInterest that accrues on the egu1ty lme of credlt and all payment
made, sums advanced, and expenses incurred by the lender for insurance, taxes. and

assessments, to protect the lender's interest under the equity line security instrument, or to
preserve and protect the value or condition of the property encumbered by the equity line

security instrument, shall be secured by the equity line security instrument and shall have the
same priority as if they had been accrued, paid advanced, and incurred at the time the equity
line security instrument was registered. The accrued interest, payments, advances, and expenses

shall not be considered in computing the principal amount that is secured by the equity line
security instrument at any one time."

SECTION 22. G.S. 45-82.1 reads as rewritten:
"§ 45-82.1. Extension of period for advances.
(a) The period for advances agreed to pursuant to G.S. 45-81(a)(1) may be extended by
written agreement of the lender and borrower executed and registered prior to expiration or
termination of the equity line of credit or the borrower's obligation to repay any outstanding
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indebtedness. Any extended period shall not exceed 30 years from the end of the preceding
period for advances.
(b)  If a lender and borrower extend the period for advances bv reglstenng_a certlﬁcate

as descnbed in subsectlon (c) of th1s sectlonl A

sha}l-have-pﬂeﬂty—mth-fespeet—te advances that are made after the preeed-mg—loan—peﬂed-p

for advances provided in the original recorded equity line security instrument or any prevrously
recorded extension shall have priority from a date not later than the date of registration of the

certificate described in subsection (c) of this section.
(c) The pnonty prov1ded in subsectlon (b) of thls sectlon shall be accorded only if the

ion-lender, the borrower and 1f

security instrument and-eth : Ve €
certificate evidencing the extens1on and reglster the cemﬁcate in the ofﬁce of the register of
deeds where the equity line mertgage-or-deed-oftrust-security instrument is registered. The
failure of any reeezd—owner to execute the certificate shall affect only that record-owner's
interest in the property, and executions by other owners shall have full effect to the extent of
therr 1nterests in the property Hor-py n-the-term-"rece Rermeans-an

phrasrng is regurred for a certlﬁcate of extens1on under thlS sectlon The followmg form. when
properly completed, is sufficient to satisfy the requirements of subsection (c) of this section:

SEAL)
Mertgagee-or Beneficiary)
"Certificate of Extension of Period for Advances Under Equity Line of Credit
(G.S. 45-82.1)

is now the lender and secured creditor in the security instrument identified

as follows:
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Type of Security Instrument: (identify type of security instrument, such as deed
of trust or mortgage)

QOriginal Grantor(s): (identify original grantor(s), trustor(s), or mortgagor(s
Original Secured P ies): (identify the original beneficiary(ies). mortgagee(s),

or secured ies) in the security instrument

Recording Data: The security instrument is recorded in Book at Page
or_as document number in_the office of the

Register of Deeds for County, North Carolina.

The borrower(s) is/are the following;
The current owner(s) of the property described in the security instrument is/are:

The parties have agreed to extend to (insert_date) the period within
which the borrower may request advances as set forth in G.S. 45-82.1.
Date:

Signature of secured creditor

Signature of borrower(s) Signature of property owner(s) (if

different) .
[Acknowledgment before officer authorized to take acknowledgments]"."
SECTION 23. Article 9 of Chapter 45 of the General Statutes is amended by
adding a new section to read as-follows:
"§ 45-82.2. Request to terminate an equity line of credit.

(a)  Upon receipt of a request from an authorized person to terminate an equity line of
credit, the lender shall (i) terminate the borrower's right to obtain advances under the borrower's
equity line of credit: (ii) apply all sums subsequently paid by or on behalf of the borrower in
connection with the equity line of credit to the satisfaction of the equity line of credit and other

sums secured by the related equity line security instrument; and, (iii) when the balance of all

outstanding sums secured by the related equity line security instrument becomes zero, satisfy

the related equity line security instrument as a matter of public record pursuant to G.S. 45-37.
A request to terminate an equity line of credit shall be conclusively deemed to have been
submitted by or on behalf of a borrower if it is submitted by an authorized person.

(b)  No particular phrasing is required for a request to terminate an equity line of credit.
The following form, when properly completed, is sufficient to serve as a request to terminate an
equity line of credit: .

"REQUEST TO TERMINATE AN EQUITY LINE OF CREDIT

. (G.S. 45-82.2)
To: (name of lender) ' _
This is a request to terminate an equity line of credit submitted pursuant to
G.S. 45-82.2. For purposes of this request:
The borrower(s) is/are: (identify one or more of the borrowers
The account number of the equity line of credit is: (specify the account

number of the equity line of credit. if known by the person submitting the
request)

The street address of the property is: (provide the street address of the
property encumbered by the security instrument identified in 4.)
The equity line of credit is secured by the security instrument identified as
follows: .
Type of Security Instrument: (identify type of security instrument. such as deed
of trust or mortgage)
Original Grantor(s): (identify original grantor(s), trustor(s), or mortgagor(s))
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1 Original Secured Pm{ ies): (identify the original beneficiary(ies), mortgagee(s),
2 or secured ies) in the security instrument
3 Recording Data: The security instrument is recorded in Book at Page
4 or_as document number in the office of the
5 Register of Deeds for County, North Carolina.
6 I request and direct that you (i) terminate the borrower's right to obtain advances
7 under the borrower's equity line of credit; (ii) apply all sums subsequently paid by or
8 on_behalf of the borrower in connection with the equity line of credit to.the
9 satisfaction of the equity line of credit and other sums secured by the related

10 security instrument; and, (iii) when the balance of all outstanding sums secured by

11 the related security instrument becomes zero, satisfy the security instrument

12 identified above as a matter of public record pursuant to G.S. 45-37.

13 I certify that I am:

14 1 The borrower (or one of the borrowers, if there is more than one).

15 N The legal representative of a borrower.

16 1 The attorney for a borrower.

17 0 A title insurance company that satisfies the requirements of G.S. ---.

18 1 An attorney licensed to practice law in the state of North Carolina that

19 satisfies the requirements of G.S. ---.

20 0 A bank, savings and loan association, savings bank, or credit union that

21 satisfies the requirements of G.S. ---.

22 Date:

23

24 Signature of person submitting the request”

25 (¢)  If the person who gives a lender a request to terminate an equity line of credit is a
26 title insurance company described in G.S. ---, that person shall give a copy of the request to the

27  borrower accompanied by a notice that provides substantially as follows:
28

.29 "NOTICE TO BORROWER
30 You have an equity line of credit with (name of lender) secured by a mortgage or deed
31 of trust on real property located at (address of property).
32 We are a title insurance company that has issued or has agreed to issue a title insurance
33 policy on that property. As permitted by North Carolina law, we are sending the
34 . (enclosed / attached / following / foregoing) request to your lender asking that
35 . your equity line of credit be terminated. Our reason for making this request is:
36 (specify reason it is appropriate for the title insurance company to request the
37 termination of the borrower's equity line of credit)
38 When your lender receives our request, your lender will terminate and close your equity .
39 line of credit, and you will no longer be able to obtain credit advances. However,
40 ’ termination of your equity line of credit will not release you from liability for the
41 account. All sums your lender subsequently receives in connection with your
42 equity line of credit (including any sums we may send to your lender) will be
43 applied by your lender to the satisfaction of your account. When the balance of
44 your account becomes zero, your lender will be required to cancel the mortgage or
45 deed of trust as a matter of public record.
46 If you have questions about this notice or our action, please contact (name of contact
47 person or department) by calhng us at (phone number) or writing to us at (mailing
48 address).
49 (Name of title insurance company)"
50 (d)  If the person who gives a lender a request to terminate an equity line of credit is an

51 attorney, bank, savings and loan association, savings bank, or credit union described in G.S. ---,
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that person shall give a copy of the request to the borrower accompanied by a notice that
provides substantially as follows:

"NOTICE TO BORROWER

You have an equity line of credit with (name of lender) secured by a mortgage or deed
of trust on real property located at (address of property).

We were responsible for disbursing funds in connection with the sale of the property or

' a new loan secured by the property. A requirement of the sale or new loan
transaction was that the property be conveyed or encumbered free and clear of the
existing mortgage or deed of trust that secures your equity line of credit.

As permitted by North Carolina law, we are sending the (enclosed / attached / following
| foregoing) request to your lender asking that your equity line of credit be
terminated. Our reason for making this request is to ensure that the mortgage or
deed of trust on the property will be cancelled once your equity line of credit is
paid in full.

When your lender receives our request, your lender will terminate and close your equity
line of credit, and you will no longer be able to obtain credit advances. However,
termination of your equity line of credit will not release you from liability for the
account. All sums your lender subsequently receives in connection with your

equity line of credit (including any sums we send to your lender in connection
with the closing of the sale of the property or the new loan) will be applied by

your lender to the satisfaction of your account. When the balance of your account

becomes zero, your lender will be required to cancel the mortgage or deed of trust
as a matter of public record.

If you have questions about this notice or our action, please contact (name of contact
person or department) by calling us at (phone number) or writing to us at (mailing
address).

(Name of attorney. bank, savings and loan association, savings bank, or credit union)"."
SECTION 24, Article 9 of Chapter 45 of the General Statutes is amended by

adding a new section to read as follows:

"§ 45-82.3. Notice regarding future advances.

(&) A notice regarding future advances may be submitted to a lender by an authorized
person, an owner of the property. or a qualified lien holder.

(b)  Except as provided in subsection (c) of this section, an advance made by a lender to
a borrower pursuant to an equity line of credit will not be secured by the related equity line
security instrument if the advance occurs after the lender receives and has had not less than one
complete business day to act on a notice regarding future advances.

() Notwithstanding a lender's receipt of a notice regarding future advances, the

‘following shall be secured by the equity line security instrument and shall have the same

priority as if they had been owing, accrued., paid. advanced, or incurred at the time the equity

line security instrument was registered:

(1) Sums owing to the lender under the equity line of credit at the time the
lender receives the notice regarding future advances (including accrued

interest), all interest that thereafter accrues on the equity line of credit, and
all payments made, sums advanced, and expenses incurred by the lender
before or after the lender receives the notice regarding future advances (i) for

insurance, taxes, and assessments, (ii) to protect the lender's interest under
the equity line security instrument, or (iii) to preserve and protect the value

or_condition of the real property encumbered by the equity line security
instrument.
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(2)  Any advance made by the lender to a borrower pursuant to an equity line of

credit that occurs within one complete business day after the lender receives
the notice regarding future advances.

(3)  Any advance made by the lender to a borrower pursuant to an equity line of
credit that occurs more than one complete business day after the lender
receives the notice regarding future advances, but only if the advance was
initiated or approved before the lender received the notice regarding future

~ advances. _
" (d) Receipt by a lender of a notice regarding future advances shall be conclusively
deemed to be an action by the borrower adversely affecting the lender's security for the equity |
line of credit. Upon receipt of a notice regarding future advances, the lender may terminate the

borrower's right and ability to obtain additional advances under the equity line of credit.
(¢) No particular phrasing is required for a notice regarding future advances. The

following form, when properly completed, is sufficient to serve as a notice regarding future -
advances:

"NOTICE REGARDING FUTURE ADVANCES

(G.S. 45-82.3)
To: (name of lender)
This is a notice regarding future advances submitted pursuant to G.S. 45-82.3. For
purposes of this notice:
The borrower(s) is/are: (identify borrower(s))
The account number of the equity line of credit is: (specify the account
number of the equity line of credit, if known ‘by the person submitting the

notice)
The street address of the property is: (provrde the street address of the

property encumbered by the security instrument identified in 4.)

The equity line of credit is secured by the security instrument identified as
follows: ' '

Type of Security Instrument: (identify type of security instrument, such as
deed of trust or mortgage)

Original Grantor(s): (identify original grantor(s). trustor(s). or mortgagor(s
Original Secured Party(ies): (identify the original beneficiary(ies),
mortgagee(s). or secured party(ies) in the security instrument)

Il o

hd

[

Recording Data: The security instrument is recorded in Book at
Page or as document number in the office of
the Register of Deeds for County, North
Carolina.

Except as provided in G.S. 45-82.3(c). subsequent advances made by you under the

equity line of credit will not be secured by the security instrument identified
above. '

I certify that I am:
The borrower (or one of the borrowers, if there is more than one).
The legal representatlve ofa borrower

The attorney for a borrower.
An owner of the property encumbered by the security instrument

identified above.

A title insurance company that satisfies the requirements of G.S. ---.
An attorney licensed to practice law in the State of North Carolina
that satisfies the requirements of G.S. ---.

CE e
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0 A bank, savings and loan association, savings bank, or credit union
‘ that satisfies the requirements of G.S. ---.

A A qualified lien holder as defined in G.S. 45-81(9).
Date: '

Signature of person submitting the request”
[63) If the person who gives a lender a notice regarding future advances is (i) a title
insurance company described in G.S. ---; (ii) an attorney, bank, savings and loan association

savings bank, or credit union described in G.S. ---_ (iii) an owner as defined in G.S. 45-81(7),
other than an owner who is also a borrower, or (iv) a qualified lien holder described in
G.S. 45-81(9), then that person shall give a copy of the notice regarding future advances to the
borrower accompanied by a notice that provides substantially as follows:

"NOTICE TO BORROWER

You have an equity line of credit with (name of lender) secured by a mortgage or deed
of trust on real property located at (address of property).

As permitted by North Carolina law, we are sending the (enclosed / attached / following
[ foregoing) Notice Regarding Future Advances to your lender. Subject to
certain exceptions, the notice prevents any new credit advances you obtain under
your equity line of credit from being secured by the mortgage or deed of trust
that currently secures its repayment. Qur reason for giving your lender the notice
is to limit the amount secured by the mortgage or deed of trust that secures your
equity line of credit and to prevent that amount from increasing.

When your lender receives our notice, your lender may elect to terminate your right and
ability to obtain additional advances under your equity line of credit. However,
termination of your right and ability to obtain additional advances will not
release you from liability for the account. You should contact your lender to
determine whether you will be able to obtain additional credit advances from

your lender.
If you have questions about this notice or our action, please contact (name of contact

person or department) by calling us at (phone number) or writing to us at
(mailing address).
(Name of insurance company, attorney, bank, savings and loan association, savings

bank. credit union, owner, or qualified lien holder)"."
SECTION 2§. Atrticle 9 of Chapter 45 of the General Statutes is amended by

adding a new section to read as follows:
"§ 45-82.4. Prepayment penalty.

No prepayment penalty may be charged with respect to an equity line of credit."
SECTION 26. G.S. 45-83 reads as rewritten:

"§ 45-83. Future advances statute shall not apply. .
The provisions of Article 7 of this Chapter shall not apply to an equity line of credit or the
equity line security instrument securing it, if the equity line security instrument shows on its

face that it secures an equity line of credit governed by the provisions of this Article."
SECTION 27. G.S. 45-84 reads as rewritten:
"§ 45-84. Article not exclusive.
Except as otherw1se prov1ded in G S 45 83 the prov1sxons of t}us Artlcle are not e*elusw&

da : s th-th : : his-Ad .xcluswe Nothlng in th1
Art1c1e shall 1nva11date or overrule any rule of va11d1ty or priority applicable to any mortgage,

deed of trust, or other security instrument failing to comply with the provisions of this Article. "
SECTION 28. G.S. 161-14.1 reads as rewritten;
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"§ 161-14.1. Recording subsequent entries as separate instruments.
As used in this section, the following terms mean:

(@

Page 32

)

Subsequent instrument. — Any instrument presented for registration that
indicates in its title or within the first two pages of its text that it is intended
or purports to modify, amend, supplement, assign, satisfy, terminate, revoke,
or cancel a_previously reglstered mstrument Examples of subsequent
instruments mclude the app : abstitute—try

the-record-ofan-original-instrument-following: '

a. The appointment or designation of a substitute trustee in a deed of
trust.

b. A corrective affidavit registered pursuant to G.S. 45-36.1.

c. A lien maturity extension agreement.or notice of maturity date
registered pursuant to G.S. 45-36.24.

d A document of rescission registered pursuant to G.S. 45-36.6.

e. The cancellation of a Notice of Inactive Hazardous Substance or
Waste Disposal Site registered pursuant to G.S. 130A-310.8(f).

f. A record of satisfaction or other instrument purporting to satisfy a

security _instrument registered pursuant _to G.S.45-37 or

G.S. 45-37.2.

g A notice of foreclosure registered pursuant to G.S. 45-38.

h. An assignment of a security instrument or lease.

i An amendment or modification agreement.

i A release or partial release of property from the lien of a security
instrument, including a partial release registered pursuant to
G.S. 45-36.22 or a deed of release or reconveyance.

k. An obligation release registered pursuant to G.S. 45-36.23.

L An assumption agreement. '

m. A subordination agreement.

n. An_instrument terminating future optlonal advances registered
pursuant to G.S. 45-72.

0. A certificate of extension extendm@e period for advances under an

' equity line of credit registered pursuant to G.S. 45-82.1.

p. A notice of extension relating to after-acquired property registered
pursuant to G.S. 47-20.5.

q. The revocation of a power of attorney.

r. Any instrument authorized or directed by law to be indexed under the

provisions of this section. \
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S. .Any instrument for which the register of deeds is authorized or
directed by law to make a subsequent entry upon the margin of the

record of an original instrument.

SECTION 29. Sections 2, 9, 15, and 21 through 24 of this act shall become
effective October 1, 2011, and shall apply to documents recorded before, on, or after that date.
The remainder of this act becomes effective October 1, 2011, and applies to documents
recorded on or after that date.
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North Carolina House of Representatives Banking Committee
Legislative Building, Room 1327
May 31, 2012

The North Carolina House Banking Committee met on May 31, 2012 at 12:00 noon
in Room 1327 of the Legislative Building. The following members were present:
Representative Brawley (Co-Chair, presiding), Representative McGee (Co-Chair),
Brubaker, Dockham, Hastings, McComas (Vice Chairs), Alexander, Carney,
Daughtry, Fisher, Glazier, Hager, Haire, Hurley, McCormick, McGuirt, Moore,
Shepard and Steen. Chairman Brawley called the meeting to order at 12:05 pm and
introduced the Pages and Sgt-at-Arms (see attachments 1 & 2).

Chairman Brawley called on Representative Moffitt to present House Bill 960
Protect Homeowners With Underwater Mortgages. Representative Moffitt
explained the bill (see attachments 3 & 4). Representative McCormick moved to
give the bill a favorable report and thanked Representative Moffitt for sponsoring
the bill. Representative Moore seconded the motion and the motion carried.

The Chair then recognized Representative Brubaker to present Senate Bill 816
Banking Law Modernization Act (attachment 5). Representative Brubaker moved
to accept the House Committee Substitute for Senate Bill 816, the motion was
seconded by Representative Carney and the motion carried. Chairman Brawley
recognized Karen Cochrane-Brown, Committee Counsel, to give a summary of the
bill (see attachment 7). Ms. Cochrane-Brown explained that the banking laws had
nct been rewritten since 1931 thus the charge to The Joint Legislative Study
Commission on the Modernization of Banking Laws. This bill is the result of the
Committee and Staff’s extensive work.

Chairman Brawley then recognized Representative Brubaker to explain the bill.
Representative Brubaker recognized McNeil Chestnut, Special Deputy Attorney
General, State of North Carolina, Department of Justice; and the Acting
Commissioner of North Carolina Banks, Ray Grace who were in the gallery.
Representative Brubaker stated that the reason for the Proposed Committée
Substitute was due to technical changes, and he knew of no opposition. He also
stated there were no fee increases, that the fees in the bill are the same as the ones
presently. Paul Stock was recognized and said this legislation was a vision of Joe
Smith, Past North Carolina Commissioner of Banks.

Representative Brubaker moved for a favorable report as to the House Proposed
Committee Substitute, unfavorable as to the original bill. Representative
McCormick seconded the motion and the motion carried.

an Brawley t nkeZommittee and staff and adjourned the meeting at

h
Representyt’ive'William Brav\zﬁey, é%ayni A. Nelson,

air;nan (presiding) Committee Assistant

%

7 }%u

Representafive William C. McGee,
Co-Chairman
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Jayne Nelson (Rep. McGee)

m: Ann Stancil (Rep. Bill Brawely)
ent: Tuesday, May 29, 2012 9:.07 AM
To: Sen. Harry Brown; Rep. Tim Moffitt
Cc: Melissa Carter (Rep. Moffitt); Susanne Gunter (Sen. Brown)
Subject: <NCGA> House Banking Committee Meeting Notice for Thu, 05-31-2012 at 12:00 Noon .

NORTH CAROLINA HOUSE OF REPRESENTATIVES
COMMITTEE MEETING NOTICE
AND BILL SPONSOR
2011-2012 SESSION

You are hereby notified that the Committee on Banking will meet as follows:

DAY & DATE: Thursday, May 31, 2012
TIME: 12:00 Noon
LOCATION: 13271LB

SB 816 Banking Law Modernization Act, Sen. Brown
HB 949 Modify Mortgage Regulation Funding, Rep. Brubaker
HB 960 Protect Homeowners With Underwater Mortgages, Rep. Moffitt

" Respectfully,
 Representative Brawley, Chair
Representative McGee, Chair

| hereby certify this notice was filed by the committee assistant at the following offices at
8 AM o’clock on May 29, 2011.

Principal Clerk ,
Reading Clerk — House Chamber

Ann Stancil (Committee Assistant)



CORRECTED

NORTH CAROLINA HOUSE OF REPRESENTATIVES
COMMITTEE MEETING NOTICE
AND
2011-2012 SESSION

You are hereby notified that the Committee on Banking will meet as follows:

DAY & DATE: Thursday, May 31, 2012

TIME: 12:00 Noon

LOCATION: 1327LB

HB 949, MODIFY MORTGAGE REGULATION FUNDING , REP. BRUBAKER, SPONSOR,
HAS BEEN REMOVED FROM THE AGENDA :

Respectfully,
Representative Brawley, Chair
Representative McGee, Chair

[ hereby certify this notice was filed by the committee assistant at the following offices at
11 AM o’clock on May 30, 2011.

[[] Principal Clerk

] Reading Clerk — House Chamber

Ann Stancil (Committee Assistant)



NORTH CAROLINA HOUSE of REPRESENTATIV'ES
BANKING COMMITTEE
May 31, 2012
AGENDA
Co-Chairman | Introduction
Pages introduced

Sergeant at Arms introduced

SB 816 Banking Modernization Act
Sen. Brown

HB 960 Protect Homeowners With Underwater Mortgages
Rep. Moffitt

Adjournment



ATT 4 1 S-3/-sR

Ann Stancil (Rep. Bill Brawley)

m: Bonnie Trivette (House Page Supervisor)

Sent: 5 Thursday, May 31, 2012 9:29 AM
To: , ‘ Ann Stancil (Rep. Bill Brawely)
Subject: : ~Banking Pages

Christian Bauer Durham Michaux
Roslyn Ward ) Wake 7 McCormick
Andrew Pelletier Washington Spear
Aysha’ Williams Polite Forsyth Parmon
Jesse Hart Swain " Haire.
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GENERAL ASSEMBLY OF NORTH CAROLINA

SESSION 2011
H 1
HOUSE BILL 960
Short Title:  Protect Homeowners With Underwater Mortgages. (Public)

Sponsors: Representatives Mofﬁtt, Brawley, and R. Moore (Primary Sponsors).
For a complete list of Sponsors, see Bill Information on the NCGA Web Site.

Referred to:  Banking.

May 17, 2012

A BILL TO BE ENTITLED
AN ACT TO ENSURE PAYMENT OF JUST COMPENSATION TO PROPERTY OWNERS
WITH MORTGAGE DEBT EXCEEDING THE FAIR MARKET VALUE OF THE
PROPERTY BY AUTHORIZING THE CONSIDERATION OF OUTSTANDING
MORTGAGE DEBT WHEN DETERMINING DAMAGES IN A CONDEMNATION
ACTION, AS RECOMMENDED BY THE HOUSE SELECT COMMITTEE ON STATE-
OWNED ASSETS.
The General Assembly of North Carolina enacts:
SECTION 1. G.S. 136-112 reads as rewritten:
"§ 136-112. Measure of damages.
(a) Generally. — The following shall be the measure of damages to be followed by the
commissioners, jury or judge who determines the issue of damages:

(1)  Where only a part of a tract is taken, the measure of damages for said taking
shall be the difference between the fair market value of the entire tract
immediately prior to said taking and the fair market value of the remainder
immediately after said taking, with consideration being given to any special
or general benefits resulting from the utilization of thé part taken for
highway purposes.

(2)  Where the entire tract is taken the measure -of damages for said taking shall
be the fair market value of the property at the time of taking.

(b) When Condemned Property Has Mortgage Debt Exceeding Fair Market Value. —
Notwithstanding any other provision of law, the commissioners, jury. or judge who determines
the issue of damages may add to the amount determined pursuant to subsection (a) of this
section an amount equal to the difference between the outstanding balance of any eligible
mortgage and the amount determined pursuant to subsection (a) of this section. but only if the
property owner proves by a preponderance of the evidence that the fair market value of the
property has declined since the property was purchased solely due to a decline in the market for
real property.

(c) Eligible Mortgage Defined. — For purposes of this section, the term "eligible
mortgage" includes only a debt secured by a mortgage or deed of trust executed prior to July 1,

2008, to obtain money for the purchase of the property being condemned." .
SECTION 2. This act is effective when it becomes law and shall expire on July 1,

HINOm

2014.
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HOUSE BILL 960:.
Protect Homeowners With Underwater

Mortgages
Committee: House Banking ' Date: May 30, 2012
Introduced by: Reps. Moffitt, Brawley, R. Moore : Prepared by: Karen Cochrane-Brown

Analysis of: First Edition Committee Counsel

SUMMARY: House Bill 960 amends the law to ensure payment of just compensation to property
owners with mortgage debt exceeding the Jair market value of the property by authorizing the
consideration of outstanding morigage debt when determining damages in a condemnation action, as
recommended by the House Select Committee on State-Owned Assets,

CURRENT LAW: Under current law, when private property is subject to a DOT condemnation
action, the damages awarded to the owner are measured by the fair market value of the property at the
time of taking. If only a portion of the property is taken, then the measure of damages is the difference
between the fair market value of the entire tract immediately prior to the taking and the remainder
immediately after the taking.

3ILL ANALYSIS: House Bill 960 provides that in situations where the fair market value of the
Jroperty is less than the outstanding mortgage debt secured by the property, the commissioners, jury or
judge who determines damages may add an amount equal to the: difference between the outstanding
balance of any eligible mortgage and the fair market value, if. the property owner proves by a
preponderance of the ‘evidence that the market value has declined since the property was purchased
solely due to a decline in the market for real property.

For purpose of the act, the term "eligible mortgage" includes only a debt secured by a mortgage or deed
of trust executed prior to July 1, 2008, to obtain money for the purchase of the property being
condemned. This relief would not be available for home equity lines of credit or for refinances.

EFFECTIVE DATE: .This act would become effective when it becomes law and would expire on July
1,2014.

H960-SMRO-56(e1) v2

Research Division O. Walker Reagan, Director (919) 733-2578



2011 COMMITTEE REPORT
HOUSE OF REPRESENTATIVES

The following report(s) from standing con%mittee(s) is/are presented:
By Representative Brawley, McGee (Chairs) for the Commlttee on BAN KING

[ ICommittee Substitute for
HB 960 - A BILL TO BE ENTITL,ED AN ACT TO ENSURE PAYMENT OF JUST
COMPENSATION TO PROPERTY OWNERS WITH MORTGAGE DEBT EXCEEDING THE FAIR .

- MARKET VALUE OF THE PROPERTY. BY AUTHORIZING THE CONSIDERATION OF
* OUTSTANDING MORTGAGE DEBT WHEN DETERMINING DAMAGES IN.A CONDEMNATION

ACTION, AS RECOMMENDED BY THE HOUSE SELECT COMMITTEE ON STATE-OWNED
ASSETS.

With a favorable report.

(FOR JOURNAL USE ONLY)

Pursuant to Rule 32(a), the bil!]resolution is re-referred to the Committee on

Pursuant to Rule 36(b), the bill/resolution is placed on the Calendar of

T oL e Ceai.t. Cewase ng
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GENERAL ASSEMBLY OF NORTH CAROLINA

SESSION 2011
S 2
SENATE BILL 816*
Second Edition Engrossed 5/23/12
Short Title:  Banking Law Modernization Act. (Public)
Sponsors: Senators Brown; Bingham, Blake, Brunstetter, Daniel, Davis, Harrington, Hunt,

Newton, Preston, Stevens, and Tillman.

Referred to: Commerce.

May 21, 2012

A BILL TO BE ENTITLED
AN ACT TO REWRITE THE BANKING LAWS OF NORTH CAROLINA, AS
RECOMMENDED BY THE JOINT LEGISLATIVE STUDY COMMISSION ON THE
MODERNIZATION OF NORTH CAROLINA BANKING LAWS.
The General Assembly of North Carolina enacts:
SECTION 1. Articles 1 through 10, 12, and 13 of Chapter 53 of the General
Statutes are repealed. _
SECTION 2. The title of Chapter 53 of the General Statutes reads as rewritten:
' "Chapter 53. :
"Banks:Regulation of Financial Services."
SECTION 3. Chapter 53 of the General Statutes is amended by adding the
following new Article to read:

"Article 1A.
"General Provisions.
"§ 53-1.1. Banking defimtlons applicable to this Chapter.
Except as otherwise provided by law, the definitions contained in G.S. 53C-1-4 shall apply
to terms used in this Chapter."
SECTION 4. The General Statutes are amended by adding a new Chapter to read:
"Chapter 53C.

Regulation of Banks.
"Article 1.

"General Provisions.

"§ 53C-1-1. Title.
This Chapter shall be known and may be cited as Regulation of Banks and Other Financial
Services.

"§ S3C-1-2. Scope and applicability of Chapter.

(a) Unless the context specifies otherwise, this Chapter shall apply to the following:
(1)  All existing banks organized or created under the laws of this State.
(2)  All banks created under the provisions of Article 3 of this Chapter.
(3)  All persons who subject themselves to the provisions of this Chapter.
(4)  All persons who become subject to the penalties provided for in this Chapter

as a consequence of violating any of the provisions of this Chapter.
(b) Transactions validly entered into before the effective date of this act and the rights,

duties, and interests flowing from them remain valid and may be terminated, completed, or

* S 8 16 -V -2 %



Voo WM b W —

General Assembly of North Carolina Session 2011

enforced as required or permitted by any statute amended or repealed by the law by which this

act was enacted as though the amendment or repeal had not occurred.
(c)  Except as restricted by federal law, a federally chartered depository institution that

has a branch in this State shall have all the rights, powers, and privileges and shall be entitled to
the same exemptions and immunities as banks organized or created under the laws of this State.

(d)  Except as restricted by federal law or the laws of another state in which it was
organized or created, an out-of-state bank that has a branch in this State shall have, with respect
to activities conducted through such branch, all the rights, powers, and privileges and shall be
entitled to the same exemptions and immunities as banks organized and created under the laws
of this State.

(€)  Any reference in this Chapter to a state or federal law, regulation, or agency shall be
deemed to refer to any replacement law or regulation or any successor agency, whether or not
this Chapter explicitly provides for that reference.

"§ 53C-1-3. Existing banks; prohibitions, injunctions.

(a) No depository institution organized or created under the laws of this State may
operate as a bank except in accordance with this Chapter. Banks established prior to the
effective date of this act may continue operation under their existing organizational documents
but shall be subject to all other requirements of this Chapter.

(b)  No person shall operate in this State as a "bank," "savings bank," "savings and loan
association," "trust company.” or otherwise as a depository institution or trust institution unless
established as a depository institution or trust institution under the laws of this State or another

"state or established under federal law. Unless so authorized, no person doing business in this

State shall do either of the following:
(1) Use in_its name the .term "bank," "savings and loan," "savings bank,"
"banking company." "trust company," or words of similar meaning that lead

the public reasonably to believe that it conducts the business of a depository
institution or trust institution.

(2) Use any sign, letterhead, circular, or Web site content or advertise or
communicate in any manner that would lead the public reasonably to believe
that it conducts the business of a depository institution or trust institution.

(©) Upon application by the Commissioner, a court of competent jurisdiction may issue
an injunction to restrain any person from violating or from continuing to violate this section.
"§ 53C-1-4. Definitions and application of terms.

Unless the context requires otherwise, the following definitions apply in this Chapter:

(1)  Acquire. — To obtain the right or power to vote or to direct the voting of
voting securities of a bank or holding company as follows:

Through a purchase of or share exchange for shares.
By reason of an issuance of shares or the exercise of a right under a

warrant, option, or convertible security or instrument to acquire
shares.

Pursuant to an agreement or trust or through any similar transaction,

event, or contractual right.

(2) Acting in concert. — Knowing participation in a joint activity or
interdependent conscious parallel action toward the common goal of
obtaining control of a bank or holding company, whether or not pursuant to
an express agreement, including participation in a combination or pooling of
voting securities of a bank holding company for such common purpose
pursuant to any contract, understanding, relationship, agreement, or other

arrangement, whether written or otherwise.

[= I
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(12)

Affiliate. — A person that, directly or indirectly, controls, is controlled by, or
is under common control with another person. Each member of a group of
persons acting in concert shall be deemed an affiliate of the group.

Bank. — Any corporation, other than a credit union, savings institution, or
trust institution, that is organized under the laws of this State and is engaged
in the business of receiving deposits (other than trust funds), paying monies,

and making loans.
Banking laws. — All laws which the Commissioner or the OCOB is

authorized to enforce under any applicable statute.

Bank operating subsidiary. — A subsidiary that is under the control of a bank
and engages only in activities in which a bank may engage pursuant to
G.S. 53C-5-1.

Bank premises. — Any improved or unimproved real estate, whether or not
open to the public, that is utilized or intended to be utilized by a bank,

including additional space to rent as a source of income.

Bank supervisory agency. — Any of the following agencies:

The CFPB, FDIC, Federal Reserve Board, OCC, and any successor
to these agencies.

b. Any agency of another state with primary responsibility for
chartering and supervising depository institutions organized under
the laws of that state.

Any agency of a sovereign nation with primary responsibility for

chartering_and supervising depository institutions organized under
the laws of that nation.

Bankers' bank. — As defined in Regulation D of the Federal Reserve Board,
12 C.F.R. § 204.121.

Board of directors. — A governing board of a company that is responsible for
policy, oversight, and compliance. .

Branch. — An office of any bank or a depository institution organized under
the banking laws of the United States, another state, or another sovereign
nation, other than that depository institution's principal office, in which
deposits are received. A branch may also engage in any of the functions or
services authorized to be engaged in by the bank of which it is a branch. The
term "branch" does not include a non-branch bank business office,
automated teller machine, remote deposit facility, remote service unit,
customer-bank communications terminal, point-of-sale terminal, automated
banking facility or other direct or remote information processing device or
machine, whether manned or unmanned, by means of which information
relating to_any financial service or transaction rendered to the public is
stored and transmitted, instantaneously or otherwise, to or from a bank or
other nonbank terminal.

Capital. — An amount equal to the bank's "total capital" as that term is used

[®

e

(13)
(14)

by the FDIC in 12 C.F.R. Part 325; provided, that if the term "total capital”
is replaced by a term including substantially the same elements as "total
capital." the term "capital" as used in this Chapter shall mean an amount
equal to the amount calculated by application of the definition of such
replacement term.

Capital impairment. — The reduction of a bank's capital at any time below its
required capital.

Central reserve bank. — A depository institution of which at least fifty
percent (50%) of its shares are owned by other depository institutions.

Senate Bill 816*-Second Edition ‘ Page 3
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(15) CFPB. — The Consumer Financial Protection Bureau or its successor.

(16) Charter. — A document issued by the Commissioner in accordance with
Atrticle 3 of this Chapter permitting a bank to conduct banking business.

(17) Combination. — A merger, share exchange, or transfer or acquisition of all or
substantially all assets and liabilities of a person undertaken in compliance
with such federal laws and laws of this State or other states as may be
applicable.

(18) Commission. — The State Banking Commission provided for in
G.S. 53C-2-1.

(19) Commissioner. — The Commissioner of Banks provided for in G.S. 53C-2-2.

(20) Company. — A corporation, limited liability company, partnership, joint
venture, business trust, trust, syndicate, association, unincorporated
organization, or other form of business entity.

- (21) Control. — The possession, directly or indirectly, of the power or right to
direct or to cause the direction of the management or policies of a person by
reason of an agreement, understanding, proxy, or power of attorney or
through the ownership of or voting power over ten percent (10%) or more of
the voting securities of the person.

(22) Control transaction. — The acquisition of control over a bank or a holding
company other than pursuant to a combination.

(23) Credit union. — A credit union as defined in G.S. 54-109.1.

(24) De novo branch. — A branch of a bank or of an out-of-state bank within this
State that is established as a branch, and not (i) by virtue of an acquisition of
the existing branch of another bank or out-of-state bank, (ii) by a
combination involving the bank or out-of-state bank, or (iii) by the
conversion of a non-branch bank business office to a branch.

(25) Deposit. — A "deposit" as defined in Section 3(1) of the Federal Deposit
Insurance Act, 12 U.S.C. § 1813(1).

(26) Deposit insurance. — Insurance of a bank's deposit accounts where the
beneficiaries are the holders of the insured accounts.

(27) Depository institution. — A bank, out-of-state bank, savings institution, or
federally chartered institution, the deposits of which are insured by the
FDIC. '

(28) Deputy commissioner. — An individual appointed by the Commissioner to
such office as provided by G.S. 53C-2-3. '

(29) Distribution. — With respect to a bank, "distribution" has the same meaning
as set forth in Chapter 55.

(30) Debt previously contracted (DPC) subsidiary. — A subsidiary of a bank that
acquires in good faith an equity ownership interest through foreclosure or
other realization on collateral, by way of a compromise of a disputed or
contested claim, or to avoid a loss in connection with a debt previously
contracted or to which the bank transfers an equity ownership interest so
acquired by the bank.

(31) Examination. — A supervisory inspection of a bank, a proposed bank, a

holding company, or a branch of an out-of-state bank operating in this State
that may include inspection of all relevant information, including
information of or about the subsidiaries and affiliates of the bank, proposed
bank holding company, or branch. "Examination” also includes an
investigation of any person with respect to any violation or suspected
violation of any provision of this Chapter by such person, or a review of

Senate Bill 816*-Second Edition
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(32)

(33)

facts and circumstances relevant to the Commissioner's consideration of the
issuance of an order pursuant to this Chapter.

Equity ownership interest. — Any beneficial equity or similar interest,
whether direct or indirect, including shares, limited or general partnership
interests, and membership interests in a limited liability company.

Farm credit system institution. — A lending institution regulated by the Farm

(34)
(35)

(36)

Credit Administration.

EDIC. — The Federal Deposit Insurance Corporation or its successor.

Federal Reserve Board. — The Board of Governors of the Federal Reserve
System or its successor.

Federal savings association. — A federal savings association or federal

(37

savings bank chartered under Section 5 of the Home Owners' Loan Act, 12

U.S.C. § 1464.
Federally chartered institution. — A national bank or federal savings

(38)
(39)

(40)

association.

Financial subsidiary. — A "financial subsidiary" as defined in 12 U.S.C. §
24a(g).

Holding company. — A company that controls a depository institution or that
controls a company that directly or indirectly controls a depository
institution.

Immediate family. — An individual's spouse, father, mother, children,
brothers, sisters, and grandchildren; the father, mother, brothers and sisters
of the individual's spouse; and the spouse of the individual's child, brother,
or sister.

Inadequate capital. — An _amount of capital equal to at least seventy-five

percent (75%) but less than one hundred percent (100%) of required capital.
Individual. — A human being.

Insufficient capital. — An amount of capital less than seventy-five percent
(715%) of required capital.

Lower-tier subsidiary. — Any bank operating subsidiary in which a bank
subsidiary has an equity ownership interest.

National bank. — A banking association organized under 12 U.S.C. § 21.

(47)

(48)
(49)

Non-branch bank business office. — Any staffed physical location open to the
public_in this State in which an office of a bank, out-of-state bank,
depository institution established under the laws of another state, or federally
chartered institution that is not a branch, an office of a separately organized
subsidiary of such depository institution, or an office of the holding

company of such depository institution, at which one or more banking or
banking-related products or services are offered, other than the taking of

deposits. The provision of remote deposit capture facilities or services by a
non-branch bank business office shall not be deemed to be a taking of

deposits. Non-branch bank business offices include loan production offices,
mortgage loan offices, and insurance agency offices, or a combination
thereof.

North Carolina financial institution. — A bank, savings institution, or trust
company organized under the laws of this State. For purposes of the

Securities Act of 1933 and the Securities Exchange Act of 1934, any North
Carolina financial institution is a banking institution.

OCOB. — The Office of the Commissioner of Banks as provided in
G.S. 53C-2-3,

OCC. — The Office of the Comptroller of the Currency or its successor.

Senate Bill 816*-Second Edition Page 5



OO0\ f W) -

MUBDBBADRARBRAREDEWLWLWWLWWLWWWWWUWRNRNRNNONNNDNDNRDR & - - ——
— O VOO NNOAUVMPAWLWNEFEFOOVURNOAUMPEAWLWNFEFOUVURITOAOUMMBAWNRHOWOVWOONAAAWVMBEWN—-O

General Assembly of North Carolina Session 2011

Page 6

(30)

(51)

(52)

(53)

Organizational documents. — The charter, certificate of organization, articles

of incorporation, articles of association, certificate of limited partnership,
bylaws, operating agreement, partnership agreement, and any other similar
documents required to be prepared or adopted by a company in connection
with its organization, and as thereafter amended from time to time.
Organizational law. — The laws of the jurisdiction of organization of a
company applicable to the organization of the company and its governance,
including approval of transactions by its board of directors, shareholders,
partners, members, or beneficiaries, as applicable.

Organizers. — One or more individuals who are the organizers of a proposed
bank responsible for the business of the proposed bank from the filing of the
application to the Commission's final decision on the application.
Out-of-state bank. — A bank that is organized, chartered, or created under the
laws of a state other than this State and the deposits of which are insured by
the FDIC. .

Person. — An individual, a company, or a group of persons who are acting in

Plan of conversion. — A detailed outline of the procedure of the conversion

Practical banker. — An individual who at the time of appointment to the
Commission is, or has been during the five years preceding the appointment,
a president, chief executive officer, director, or holder of five percent (5%)

or_more of any class of voting securities of a North Carolina financial

Public member. — A member of the Commission who is not a practical
banker and who is not at the time of appointment to the Commission, nor
was within the five years preceding the appointment, an employee of a North

Public notice. — Notice to the public of the applicable information specified

in_this Chapter by (i) a single publication in a newspaper of general

circulation in the county in which the bank that is the subject of the
publication has its principal office or in such other county as may be directed

by the Commissioner to best meet the purposes for which the notice is
required and (ii) a posting in the notices section of the Commissioner's Web

Record. — Information; reports, memoranda, charts, letters, messages.,

extracts, summaries, analyses, compilations, transaction documentation,
account statements, financial statements, and other documents, including
customer financial and other information, whether created. transmitted,

Registered agent. — The person named in the organizational documents of a -
company upon whom service of legal process is deemed binding upon the

(54)

concert.
(35)

of a depository institution from one to another charter.
(36)

institution.
(57) Principal office. — The office that houses the headquarters of a bank.
(38)

Carolina financial institution.
(59)

site for at least 15 days.
(60)

distributed, retained, or stored in tangible or digital form.
(61)

company.
(62)

Required capital. — Required capital means either of the following:
a. In the case of a proposed bank, the amount of capital required by the
Commissioner as a prerequisite to the commencement of the business

of banking.
b. In all other cases, an amount of capital equal to at least the amount of

capital required for a bank to be deemed "adequately capitalized"
under applicable federal regulatory capital standards.

Senate Bill 816*-Second Edition
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(63)

(64)

Savings institution. — A savings and loan association or a savings bank
organized under the laws of this State or of another state, or a federal savings
association or savings bank.

Shareholder. — Any person in whose name shares are registered in the

(65)

records of a corporation, or the beneficial owner of shares to the extent of
the rights granted by a nominee certificate on file with a corporation.
Shares. — The units into which the equity ownership interests of a

(66)
(67)

E BEE

(72)

corporation are divided.

State. — Any state of the United States, the District of Columbia, or any
territory of the United States other than this State.

State trust company. — A company organized under the provisions of Article
24 of Chapter 53 of the General Statutes and a trust company previously
organized under other provisions of this Chapter to operate only as a trust

company and not as a commercial bank.
Subsidiary. — A company over which a bank has control.

This State. — The State of North Carolina.

Trust business. — Acting as a fiduciary or in other capacities permissible for
a trust institution under G.S. 53-331.

Trust company. — A trust institution that is neither a depository institution
nor a foreign bank, as defined in 12 U.S.C. § 1813(s)(1), but not including a
bank organized under the laws of a territory of the United States.

Trust funds. — Trust funds as defined in Section 3(p) of the Federal Deposit

(73)

Insurance Act, 12 U.S.C. § 1813(p).

Trust institution. — Any company lawfully acting as a fiduciary in a state or

(74

in a foreign country.
Voting securities. — A security that (i) confers upon the holder the right to

(15)

vote for the election of members of the board of directors or similar

governing body of the company or (ii) is convertible into, or entitles the
holder to receive upon its exercise, a security that confers such a right to
vote.

Well-capitalized. — The term "well-capitalized" has the same meaning as

(76)

defined in Regulation Y of the Federal Reserve Board, 12 C.F.R. § 225 .2(r).
Well-managed. — Except as otherwise provided in this Chapter, a company

or depository institution is well-managed if the following apply:

a. At its most recent examination, the company or institution received
at least a satisfactory composite rating and at least a satisfactory
rating for management, if such rating is given.

b. In the case of a company or depository institution that has not
received an inspection or examination rating, a company or
depository institution is well-managed if the Commissioner has
determined, after a review of the managerial and other resources of
the company or depository institution and after consulting with any

other appropriate bank supervisory agency for the company or

institution, that the company or institution is well-managed.
A_depository institution that results from the merger of two or more
depository institutions that are well-managed shall be considered to be
well-managed unless the Commissioner determines otherwise after
consulting with any other appropriate bank supervisory agency for each
depository institution involved in the merger. A _depository institution that
results from the merger of a depository institution that is well-managed with

one or more depository institutions that are not well-managed or have not

Senate Bill 816*-Second Edition Page 7
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been examined shall be considered to be well-managed if the Commissioner
determines, after a review of the managerial and other resources of the
resulting depository institution and after consulting with any other
appropriate bank supervisory agency for the institutions involved in the

merger, as applicable, that the resulting institution is well-managed.
"§ S3C-1-5. Severability.

If any provision of this Chapter is found by any court of competent jurisdiction to be invalid
as to any person or circumstance, or to be preempted by federal law, the remaining provisions
of this Chapter shall not be affected and shall continue to apply to any other person or
circumstance."

"Article 2.
"Commission and Commissioner.
"§ 53C-2-1. The Commission.
(a)  The Commission consists of 15 members, including the State Treasurer, who shall
serve as an ex officio member; 12 members appointed by the Governor; and two members
appointed by the General Assembly under G.S. 120-121, one of whom shall be appointed upon

the recommendation of the President Pro Tempore of the Senate and one of whom shall be
appointed upon the recommendation of the Speaker of the House of Representatives. The
Governor shall appoint three practical bankers, one consumer finance licensee, and eight public

members to_the Commission. The member appointed upon the recommendation of the
President Pro Tempore of the Senate shall be a practical banker, and the member appointed

upon the recommendation of the Speaker of the House shall be a practical banker. Members
shall serve terms of four years. No individual shall serve more than two complete consecutive
terms on the Commission. Any vacancy occurring in the membership of the Commission shall

be filled by the appropriate appointing officer for the unexpired term. except that vacancies
among_members appointed by the General Assembly shall be filled in accordance with

G.S. 120-122. The appointed members of the Commission shall receive subsistence and travel
expenses at the rates set forth in G.S. 120-3.1. This compensation shall be paid from the
revenues of the OCOB.

(b) The Commission shall meet at such times, but not less than once every three

months, as the Commission may by resolution prescribe, and the Commission shall be

convened in special session at the call of the Governor or the Commissioner. The State

Treasurer shall be chair of the Commission. The Commission shall meet in person, provided
that it may, so long as consistent with applicable law régarding public meetings, meet by
telephone or video conference, including attendance of one or more members by telephone or
video conferencing.
(c) Except_as required by State or federal law no member of the Commission shall
divulge or make use of any information designated by this Chapter or by the Commissioner as
confidential, and no member shall give out any such information unless the information shall
be required of the member at a hearing at which the member is duly subpoenaed or by a court

of competent jurisdiction.
(d) A quorum of the Commission shall consist of a majority of its total membership.

Subject to the standards of Chapter 138A of the General Statutes, a majority vote of the
members qualified with respect to a matter who are present at the meeting where such matter is
considered shall constitute valid action of the Commission." In accordance with G.S. 138A-38,
the State Treasurer and all disqualified members who are present at a meeting shall be counted
for purposes of determining whether a quorum is present.

(e) The Commission is authorized to supervise, direct, and review the exercise by the

Commissioner of all powers, duties, and functions vested in or exercised by the Commissioner

under the banking laws of this State.
"§ S3C-2-2. The Commissioner.

Page 8 Senate Bill 816*-Second Edition
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(a) Effective April 1; 2011, and quadrennially thereafter, the Governor shall appoint a
Commissioner, which appointment shall be subject to confirmation by the General Assembly

by joint resolution. The name of the individual appointed to be Commissioner shall be
submitted to the General Assembly on or before February 1 of the year in which the

individual's term of office begins. The term of office for the Commissioner shall be four years.
In case of a vacancy in the office of Commissioner, the Governor shall appoint an individual to
serve as Commissioner on an interim basis pending confirmation of a nominee by the General

Assembly.
(b) The Commissioner has the powers enumerated in this Chapter and otherwise

provided by North Carolina law and such other powers as may be necessary for the proper
discharge of the Commissioner's duties, including the power to enter into contracts. The
Commissioner shall act as the executive officer of the Commission.

(c) The Commissioner is authorized to subpoena witnesses and compel their
attendance, require the production of evidence, administer oaths, and examine any person under
oath in connection with any subject related to any power vested or duty imposed on the
Commissioner under this Chapter.

(d  The Commissioner may sue and prosecute or defend in any action or proceeding in
any courts of this State or any other state and in_any court of the United States for the

enforcement or protection of any right or pursuit of any remedy necessary or proper in
connection with the subjects committed to the Commissioner for administration or in

connection with any bank or the rights, liabilities, ‘property, or assets thereof under the
Commissioner's supervision. Nothing herein shall be construed to render the Commissioner
liable to be sued except as other departments and agencies of the State may be liable under the

general law. The Commissioner may exercise any jurisdiction, supervise, regulate, examine, or
enforce any State consumer protection laws or federal laws with respect to which the
Commissioner has enforcement jurisdiction.

(e) The Commissioner shall have a seal of office bearing the legend "State of North

Carolina — Commissioner of Banks." The Commissioner may adopt other symbols or marks of
office.

"§ 53C-2-3. The Office of the Commissioner of Banks.

(a) The Commissioner shall be assisted in the performance of the duties of office by (i)

one or more deputy commissioners and (ii) examiners, investigators, counsel, and other

employees under the supervision of the Commissioner, all of whom, together with the

Commissioner, shall comprise the "Office of the Commissioner of Banks." In addition, the
work of the OCOB may be conducted by employees of other agencies of government and by
agents and independent contractors of the OCOB. The Commissioner may appoint or remove at
his or her discretion any deputy commissioner.

(b)  The Commissioner shall appoint, with the approval of the Governor, and may
remove at the Commissioner's discretion, a chief deputy commissioner. The chief deputy

commissioner may perform such duties and exercise such powers of the Commissioner as the
Commissioner may direct. In the event of the absence, death, resignation, disability, or

disqualification of the Commissioner, or in case the office of Commissioner otherwise becomes
vacant, the chief deputy commissioner shall perform the duties and exercise all the powers

vested in the Commissioner until the Governor appoints an acting Commissioner.

(c) Except as otherwise provided in this Chapter, the OCOB and its employees are
exempt from the classification and compensation rules established by the State Personnel
Commission pursuant to G.S. 126-4(1) through (4); G.S. 126-4(5) only as it applies to hours
and days of work, vacation, and sick leave; G.S. 126-4(6) only as it applies to promotion and
transfer; G.S. 126-4(10) only as it applies to the prohibition of the establishment of incentive
pay _programs; and Article 2 of Chapter 126 of the General Statutes, except for G.S. 126-7.1.
The salary of the Commissioner shall be fixed by the General Assembly.

Senate Bill 816*-Second Edition , ' Page 9
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(d) The Attorney General shall assign an attorney from the Department of Justice to

work full time with the Commission. The attorney shall be subject to all provisions of Chapter
126 of the General Statutes relating to the-State Personnel System. The Commission shall fully
reimburse the Department of Justice for the compensation, secretarial support, equipment,

supplies, records, and other property to support the attorney.
"§ S3C-2-4. Administration of the Office of the Commissioner of Banks.

(a) As authorized in Chapters 54B, 54C, and this Chapter, the OCOB shall be funded
by annual or periodic assessments, licensing fees and charges, and reimbursements for
examination costs. This list is not exclusive. The OCOB may not levy assessments, fees, or

other charges except as expressly provided in this Chapter or by rule adopted in accordance

with the provisions of Chapter 150B of the General Statutes and the provisions of this section.
The Commissioner is authorized, in the exercise of reasonable discretion, to establish the time,

place, and method for the payment of assessments, fees, charges, and costs.

(b)  Not less than 30 days prior to the commencement of each fiscal year, the OCOB
shall prepare and submit to the Commission a budget for the upcoming fiscal year, including
the estimated revenues and expenses for the year. The Commission shall review the budget in a
meeting prior to the commencement of the fiscal year with respect to which the budget has
been presented and shall approve or modify the budget at the meeting.

"§ S3C-2-5. Rule making.

(a) The Commissioner, subject to review and approval by the Commission, may make
all necessary rules with respect to the establishment, operation, conduct, and termination of any
and all activities and businesses that are subject to licensing, regulation, supervision, or

examination by the Commissioner under this Chapter.

(b)  The rule-making authority conferred on the Commissioner by this section shall be in
addition to and not in derogation of any specific rule-making authority by any other provision
of this Chapter or otherwise provided by North Carolina law.

"§ 53C-2-6. Hearings and appeals.

(a) Any administrative hearing required or permitted to be held by the Commissioner
shall be conducted in accordance with Article 3A of Chapter 150B of the General Statutes.

(b) Upon an appeal to the Commission by any party from an order entered by the
Commissioner following an administrative hearing pursuant to Article 3A of Chapter 150B of
the General Statutes, the chair of the Commission may appoint an appellate review panel of not
fewer than three members to review the record on appeal, hear oral arguments, and make a
recommended decision to the Commission. Unless another time period for appeals is provided
by this Chapter, any party to an order by the Commissioner may, within 20 days after the order
and upon written notice to the Commissioner, appeal the Commissioner's order to the
Commission for review. The notice of appeal shall state the grounds for the appeal and set forth

in numbered order the assignments of error for review by the Commission. Failure to state the
grounds for the appeal and assignments of error shall constitute grounds to dismiss the appeal.

Failure to comply with the briefing schedule provided by the Commission shall also constitute
grounds to dismiss the appeal. Upon receipt of a notice of appeal, the Commissioner shall
within 30 days of the notice, certify to the Commission the record on appeal. Any party to a
proceeding before the Commission may, within 20 days after final order of the Commission,
petition the Superior Court of Wake County for judicial review of a final determination of any
question of law that may be involved. The petition for judicial review shall be entitled "(insert
name) Petitioner v. State of North Carolina on Relation of the Commission." A copy of the
petition for judicial review shall be served upon the Commissioner pursuant to G.S. 150B-46.
The petition shall be placed on the civil issue docket of the court and.shall have precedence
over other civil actions. Within 15 days of service of the petition for judicial review, the
Commissioner shall certify the record to the Clerk of Superior Court of Wake County. The

Page 10 Senate Bill 816*-Second Edition
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standard of review of a petition for judicial review of a final order of the Commission shall be
as provided in G.S. 150B-51(b).

(c)  The hearing officer at administrative hearings conducted under the authority of the
Commissioner may be the Commissioner, a deputy commissioner, or other suitable person
designated by the Commissioner to serve as a hearing officer.

(d) The Commission may conduct public hearings on matters within its purview.
"§ 53C-2-7. Official record.

(@) The Commissioner shall keep a record in the OCOB of the Commissioner's official
acts, rulings, and transactions that, except as otherwise provided, shall be open to inspection
and copying by any person. The Commissioner may condition the provision of copies of
records upon the payment by the person requesting the documents of an amount sufficient to
cover the cost of retrieving, copying. and if requested, mailing the documents.

(b) Notwithstanding any laws to the contrary, the following records of the
Commissioner shall be confidential and shall not be disclosed or be subject to discovery or

public inspection:
(1)  Records compiled during or in connection with an examination, audit, or

investigation of any person, including records relating to any application for
licensure or otherwise to the conduct of business. '

(2)  Records containing information compiled in preparation for or anticipation
of or in the course of litigation, examination, audit, or investigation.

(3) Records containing nonpublic personal information about a customer,
whether in paper, electronic, or other form, that is maintained by or on
behalf of the financial institution; provided, however, that every report made
by a North Carolina financial institution, with respect to a transaction

between it and an officer, director, or affiliate thereof, which report is
required to be filed with the Commissioner pursuant to this Chapter, shall be
filed with the Commissioner in a form prescribed by the Commissioner and
shall be open to inspection and copying by any person.

(4)  Records containing information furnished in connection with an application
bearing on the character, competency, or experience, or_information about
the personal finances of an existing or proposed organizer, officer, or
director of a_ depository institution, federally chartered institution, trust
institution, holding company, or any other person subject to the
Commissioner's jurisdiction.

(5) Records containing information about the character, competency,
experience, or finances of the directors, officers, or other persons having
control over a person giving notice or filing an application to engage in a
contro] transaction pursuant to this Chapter.

(6) Records containing information about the character, competency, or
experience of the directors, executive officers, or other persons having
control over any of the parties to a combination subject to the

Commissioner's jurisdiction.
(I)  Records of North Carolina financial institutions in dissolution that have

liquidated, that are under the Commissioner's supervisory control, or that are
in receivership and that contain the names or other personal information of
any customers of the institutions.

(8)  Records prepared by a compliance review committee or other committee of
the board of directors of a North Carolina financial institution or established

at the direction of such a board of directors that have been obtained by the
Commissioner. :

Senate Bill 816*-Second Edition Page 11
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(9)  Records prepared during or as a result of an examination or investigation of
any person by an agency of the United States, or jointly by the agency and
the Commissioner, if the records would be confidential under federal law or

regulation.

(10) Records prepared during or as a result of an examination or investigation of
any person by a regulatory agency with jurisdiction of a state other than this
State or of a foreign country if the records would be confidential under that
jurisdiction's law or regulations.

(11) Records of information and reports submitted to federal regulatory agencies
by any depository institution or trust institution, or its affiliates, holding

company or its subsidiaries, or any other person subject to the
Commissioner's jurisdiction, if the records would be confidential under
federal law or regulation.

(12) Records of complaints from the public received by the OCOB.

(13) Any record that would disclose any information set forth in any of the
confidential records referred to in this subsection.

e e ,——————

() For purposes of this section, "any person subject to the Commissioner's jurisdiction"
includes any person who is licensed or registered or should be licensed or registered under this
Chapter.

(d)  Notwithstanding the provisions of subsection (b) of this section, the Commissioner
may, by written agreement with any state or federal law enforcement or regulatory agency,
share with that agency any confidential record set out in subsection (b) of this section or any
information contained therein. on the condition that such record or information shared shall be
treated as confidential under the applicable laws and regulations governing the recipient
agency. .

(€)  Notwithstanding the provisions of subsection (b) of this section which limit
discovery of confidential records held by the Commissioner, such records may be produced for

discovery in a criminal or enforcement proceeding if both of the following occur:

(1)  After reviewing the discovery request, the court orders the Commissioner to
submit the confidential records to the court for in camera review and the

court finds that the interests of justice require that the documents be
discoverable or admissible in evidence.

(2)  After making the finding provided by subdivision (1) of this subsection, the

court enters a protective order restricting access and public distribution or
any republication of the confidential materials requested. '

[63) Nothing in_this section shall prohibit a bank, upon approval of the Commissioner,
from disclosing to an insurance carrier, for the purpose of obtaining insurance coverage
required by this Chapter, the bank's regulatory rating prepared by the OCOB; provided,
however, that the insurance carrier must agree in writing to maintain the confidentiality of the
information and not to disclose it in any manner whatsoever.

"Article 3.
Organization of a Bank.

53C-3-1. Application to organize a bank.

(a)  An applicant for permission to organize a bank and for a charter must file an
application with the Commissioner. The application shall be in the form required by the
Commissioner and shall contain such information as the Commissioner requires, set forth in
sufficient detail to enable the Commissioner to evaluate the applicant's satisfaction of the
criteria set forth in G.S. 53C-3-4. The applicant shall pay a nonrefundable application fee as
provided by rule at the time of filing the application.

(b)  Upon receipt of an application, the Commissioner shall conduct an examination of
the applicant and any other matters deemed relevant by the Commissioner. The Commissioner

Page 12 Senate Bill 816*-Second Edition
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may require additional information and may require the amendment of the application in the
course of the examination. An applicant's failure to furnish all required information or to pay
the required fee within 30 days after filing the application may be considered an abandonment
of the application.

"§ 53C-3-2. Permission to organize a bank.

(a) With the approval of the Commissioner, the organlzers may_file articles of
incorporation for the proposed bank with the Secretary of State. The Commissioner shall
authorize the organization of the proposed bank if the Commissioner is satisfied that each of
the following conditions is met:

(1)  The application is complete.
(2) The Commissioner's examination as provided for in G.S. 53C-3-1 indicates

that the requirements for the issuance of a charter to the applicant are
reasonably probable of satisfaction.

(3)  The proposed name of the proposed bank is not likely to mislead the public
as to its character or purpose and is not the same as a name already adopted

by an existing depository institution or trust institution operating in this
State.

(b) If the Commissioner approves the organization of the proposed bank, the
Commissioner shall issue a certificate to the Secretary of State. The Secretary of State shall
transmit to_the Commissioner a certified copy of the filed articles of incorporation of the
proposed bank.

(©) Unless and until the Commissioner issues a charter to the proposed bank:

(1) The proposed bank shall not transact any business except such as is
incidental and necessary to its organization or the application for a charter or
preparation for commencing the business of banking.

(2)  All funds paid for shares of the proposed bank shall be placed in escrow
under a written escrow with a third-party escrow agent satisfactory to the
Commissioner.

(3)  All funds for shares placed into escrow, and all dividends or interest on such
funds, may be removed from escrow only with the Commissioner's approval
except to the extent that such funds are refunded to subscribers or as
otherwise required by law.

(d) A proposed bank is subject to the jurisdiction of the Commissioner.

"§ S3C-3-3. Articles of incorporation of a proposed bank.

(a) The articles of incorporation of a proposed bank shall be signed and acknowledged
by or on behalf of an organizer and shall contain the following:

(1)  The information required to be set forth in articles of incorporation under
Chapter 55 of the General Statutes.

(2)  Any provision consistent with Chapter 55 of the General Statutes and other
applicable law that the organizers elect to set forth for the regulation of the
internal affairs of the proposed bank and that the Commissioner authorizes
Or requires.

(3)  Any provision the Commissioner requires or authorizes as a substitute for a
provision that otherwise would be required by Chapter 55 of the General
Statutes.

(b)  Before the chartering of a proposed bank. the articles of incorporation filed under
the provisions of G.S. 53C-3-2 shall be sufficient certification to the FDIC that the proposed
bank is a legal entity.

"§ S3C-3-4. Commissioner's approval of charter issuance.

(a) The Commissioner may approve a charter for a proposed bank only when the
Commissioner has determined that all the following requirements have been satisfied or are

Senate Bill 816*-Second Edition Page 13
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reasonably probable to be satisfied within a reasonable period of time specified by the

Commissioner in the order of approval:
(1)  The proposed bank has solicited or will solicit subscriptions for purchases of

shares sufficient to provide an amount of required capital satisfactory to the
Commissioner for the commencement of the business of banking.

(2) All prior public solicitations for purchases of shares and all future
solicitations will be solicited with appropriate disclosure, taking into account
all the circumstances of the public solicitation, including a prominent
statement in any solicitation document to the effect that the solicitation has
not been approved by the Commissioner or_the Commission and that a
representation to the contrary is a criminal offense.

(3)  All payments for purchases of shares in a bank in organization are made in
United States currency.

(4) The proposed bank has an operational expense fund from which to pay
organizational expenses, in an amount determined by the Commissioner to
be sufficient for the safe and sound operation of the proposed bank while the
charter application is pending.

(5) The proposed bank has been formed for legitimate and lawful business

purposes.
(6) The character, competence, and experience of the organizers, proposed

directors, proposed officers, and initial holders of more than ten percent’
(10%) of the voting securities of the proposed bank will command the
confidence of the public.

(7)  The proposed officers and directors, as a group, have degrees of character,
competence, and experience sufficient to justify a belief that the proposed

bank will be free from improper or unlawful influence and otherwise will
operate safely, soundly, and in compliance with law.

(8) The anticipated volume and nature of business of the proposed bank
projected in the application are reasonable and indicate a reasonable
probability of safe, sound, and profitable operation of the proposed bank.

(9) If the proposed bank intends to conduct "trust business," as defined by
G.S. 53C-1-4(70), it appears that trust powers should be granted based on
consideration of the various factors set forth in Article 24 of Chapter 53 of
the General Statutes for considering applications and setting capital for a
State trust company.

(b) The Commissioner's determination that the requirements described in subsection (a)
are reasonably probable of satisfaction may be based on partial satisfaction of the requirements
at a level set by the Commissioner as a prerequisite for approval of the charter, and also may be
based on presentation of a plan for the full satisfaction of the requirements.

(c) If it appears to the Commissioner that the proposed bank has satisfied or is
reasonably probable to satisfy the requirements for issuance of a charter, the Commissioner

shall issue an order approving the application for a charter and such order shall be submitted to
the Commission for its review at a public hearing. The Commissioner may, in the order
approving the proposed bank's charter, impose other reasonable conditions or restrictions upon
the proposed bank or the new bank, consistent with this Chapter.

(d)  If it appears to the Commissioner that the proposed bank has not satisfied and is not
reasonably probable of satisfying the requirements for issuance of a charter, the Commissioner

shall issue an order denying approval of the application. The applicant may, within 10 days of

issuance of the order, give notice of appeal of this decision to the Commission pursuant to
G.S. 53C-2-6.

"§ S3C-3-5. Notice; public hearing.
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(@) Not less than 30 days before the public hearing of the Commission to review the
Commissioner's approval of an application, the applicant shall cause to be published a public
notice containing the following:

(1) A statement that the application has been filed with the Commissioner.

(2) The name of the community where the proposed bank intends to locate its
principal office.

(3) A statement that a public hearing will be held to review the Commissioner's

4

approval of the application.
A statement that any interested person may file a written statement either

favoring or protesting the chartering of the proposed bank. The statement
shall note that, in order to be considered at the public hearing, all written
statements from interested persons must be filed with the Commission
within 30 days of the date of publication of the public notice.
(b) At the public hearing, the Commission shall consider the findings and order of the
Commissioner and shall hear such testimony as the Commissioner may wish to give or be

called upon to give. To the extent that the Commission deems the information and testimony
relevant to its review of the Commissioner's order, the Commission shall receive information

and hear testimony from the organizers and shall hear from any other interested persons.
"§ 53C-3-6. Commission decision.

(@) The Commission shall consider the findings and order of the Commissioner, oral
testimony, and any other information and evidence, either written or oral, that comes before it
at the public hearing to review the Commissioner's approval of an application for a charter. The
Commission may adjourn and reconvene the public hearing in unusual circumstances. The
Commission shall affirm or reverse the Commissioner's order. The Commission may adopt the
Commissioner's recommendation with respect to conditions for issuance of a charter, or it may

modify the conditions recommended by the Commissioner. The Commission shall render its

decision at the public hearing, unless unusual circumstances require postponement of the
decision. The Commission's review shall be limited to a determination of whether the criteria

set forth in G.S. 53C-3-4 have been met and whether the provisions of this Article have been
followed.

(b)  Ifthe Commission denies an application for a charter or if the Commission approves
an application with conditions not set forth in the Commissioner's approval, the applicant may
appeal the denial or approval containing such conditions, as provided in G.S. 53C-2-6.

"§ S3C-3-7. Issuance of charter.

(@ A proposed bank shall not engage in business except as allowed under

G.S. 53C-3-2(c)(1), until it receives a charter issued by the Commissioner. The Commissioner

shall not issue the charter until the Commissioner is satisfied that the proposed bank has done

each of the following:

(1)  Received payment in United States currency for the purchase of shares and
will have satisfactory required capital upon commencing business, in each
case in at least the amount required by the Commission's order approving the
application.

(2Y  Elected the proposed officers and directors named in the application or other
officers and directors approved by the Commissioner.

(3)  Secured deposit insurance from the FDIC.

(4)  Complied with all requirements of the Commission's order approving the

()]

application for a charter.

Appears to be ready to commence the business of banking in the reasonable
discretion of the Commissioner upon a pre-opening examination.

(b)  The charter issued by the Commissioner shall set forth any trust powers of the bank
that may be full or partial trust powers.

Senate Bill 816*-Second Edition Page 15
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() If a bank does not open and engage in the business of banking within six months
after the date its charter is issued or within such longer period as may be permitted by the
Commissioner, the Commissioner shall revoke the charter.

(d) If the Commissioner determines that a charter should not be issued following
Commission approval, the applicant may appeal that decision to the Commission as provided in
G.S. 53C-2-6.

() Following the exhaustion of all appeals, the Commissioner may dissolve and
liquidate the proposed bank as provided in G.S. 53C-9-301, or order the organizers to dissolve
and liquidate the proposed bank pursuant to G.S. 53C-9-201, if any one of the following
occurs:

(1)  The Commissioner does not recommend the issuance of a charter.

(2) The Commission denies approval of a charter.
(3)  The charter is revoked by the Commissioner pursuant to subsection (c) of

this section or other applicable law.
"Article 4.

"Governance of Banks.
"§ S3C-4-1. Banks — form of organization.

(a) A bank shall be formed as, and shall maintain the form of, a corporation formed
under the laws of this State.

(b)  The provisions contained in Chapter S5 of the General Statutes shall apply to banks,
except where provisions of this Chapter provide differently or where the Commissioner
determines that any provision of Chapter SS is inconsistent with the business of banking or the

safety and soundness of banks.
"§ S3C-4-2. Banks controlled by boards of directors.

(@)  The corporate powers of a bank shall be exercised by or under the authority of and
the business and affairs of the bank shall be managed by or under the direction of, its board of
directors. .

(b) A bank's board of directors shall consist of not fewer than five individuals. For good
cause shown, the Commissioner may approve boards of directors consisting of fewer than five
individuals to the extent consistent with other applicable law.

(©) The board of directors shall meet at least quarterly, provided that the executive

committee shall meet in any month in which there is no meeting of the board of directors, and

the loan committee shall meet monthly.
(d)  Except to the extent the provisions of this Chapter or other applicable federal or

state laws and regulations impose a different standard, bank directors shall have the duties,
authority, and liabilities of directors of corporations organized under Chapter 55 of the General
Statutes. )

(e) The board of directors of a bank may appoint directors with respect to such of the
bank's branches as it deems useful to the business of the bank. No such advisory director shall
be liable for acts or omissions undertaken as an advisory director under the laws applicable to
the performance of the duties of a director of a bank, unless and only to the extent he or she
undertakes or is delegated authority as a director of the bank.

"§ 53C-4-3. Committees of boards of directors.

(@) The board of directors shall appoint, at a minimum, an audit committee, an
executive committee, and a loan committee (which may be the executive committee or the
board of directors as a whole) and may appoint such other committees as it deems appropriate
to provide for the safe and sound operation of the bank in a manner consistent with applicable

laws and regulations.

(b)  The Commissioner may require the board of directors of a bank to establish one or
more additional committees if, in the judgment of the Commissioner, such committees are

reasonably necessary or appropriate for good corporate governance, for the safe and sound
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operation of the bank. or to ensure the bank's compliance with applicable laws and regulations.

In the exercise of his or her judgment under this subsection, the Commissioner may consider,

among other factors, the asset size of the bank, the range and complexity of the activities in
which the bank is engaged. the various risks undertaken by the bank, the experience and

abilities of the bank's directors and officers, and the adequacy of the bank's existing policies,
procedures, and internal controls.
"§ 53C-4-4. Minutes of meetings of directors and committees.

Minutes shall be recorded and retained for all meetings of the board of directors and board
committees and kept on file at the bank. The minutes shall show a record of actions taken.
"§ 53C-4-5. Qualifications of bank directors.

(a) At least three-fourths of the directors of a bank shall be citizens of the United States
of America.

(b) A director must satisfy eligibility requirements for bank directors imposed by
federal law, including Section 19 of the Federal Deposit Insurance Act, 12 U.S.C. § 1829(a).

(c) A director must do either of the following:

(1)  Appoint an agent in Wake County, North Carolina, for service of process.
(2)  Consent, on a form satisfactory to the Commissioner, to the following:
a. The Commissioner may serve as the director's agent for service of
process. .
b. The director consents to jurisdiction in Wake County, North
Carolina, but only for purposes of any action or proceeding brought
by the Commissioner.
"§ S3C-4-6. Liability of directors.

(a) The standard of conduct for directors shall be as set forth in G.S. 55-8-30.

(b)  Any director of any bank who shall knowingly violate, or who shall knowingly
permit to be violated by any officers, agents, or employees of the bank, any of the provisions of
this Chapter shall be held personally and individually liable for all damages which the bank, its
shareholders, or any other person shall have sustained in consequence of such violation. Any
aggrieved shareholder of any bank in liquidation may prosecute an action for the enforcement

of the provisions of this section. Only one such action may be brought.
"§ S3C-4-7. Directors may declare distributions.

Provided a bank does not make distributions that reduce its capital below its applicable
required capital, the board of directors of a bank may declare such distributions as it deems
proper.

"§ S3C-4-8. Officers and employees shall give bond. ,

(a) A bank shall require security in the form of a bond for the fidelity and faithful
performance of duties by its officers and employees. The bond shall be issued by a bonding

company authorized to do business in this State and upon such form as may be approved by the
Commissioner. Otherwise, the amount, form, and terms of the bond shall be such as the board
of directors may require. The premium for the bond is to be paid by the bank.

(b)  To provide for the safety and soundness of a bank, the Commissioner may require

an increase in the amount of the bond or additional or different security. °
"§ 53C-4-9. Affiliate transactions.

A bank may extend credit to, and engage in transactions with, its affiliates, directors,
executive officers, principal shareholders, and their respective immediate family members only
to the extent permitted by, and subject to such restrictions and conditions as are imposed by,
applicable State and federal laws and regulations.

"§ 53C-4-10. Examination of board composition, structure, and conduct.

(a) As part of its examinations of a bank, the OCOB may assess the competence,

composition, structure, and conduct of such bank's board of directors, including the following:
(1)  The number of directors.
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(2)  The independence of directors.
(3)  The committee structure of the board.
(4)  The education and training of board members.
(5) Compliance with the bank's code of ethics.
(b) In making the assessment authorized by subsection (a) of this section, the OCOB

shall take into consideration publicly issued regulations and guidance of the Commissioner and
the bank's primary federal supervisor and may consider, among other factors, the asset size of

the bank, the range and complexity of the activities in which the bank is engaged, the various
risks undertaken by the bank, the experience and abilities of the bank's directors and officers,
and the adequacy of the bank's existing policies, procedures, and internal controls.

"§ S3C-4-11. Reserve fund.

(a)  Each bank shall maintain a reserve fund as follows:

(1)  If the bank is a member of the Federal Reserve System, it shall maintain a
reserve fund in accordance with the requirements of the Federal Reserve
Board.

(2) All other banks shall maintain a reserve fund as required by the
Commissioner.

(b) The Commissioner may require a level of reserve fund for nonmember banks as
provided in subsection (a)(2) of this section, taking into consideration the level of liquidity the
Commissioner deems necessary for the safe and sound operation of the banks.

(¢)  In establishing the required level of reserve fund, the Commissioner shall include
the following types of liquid reserves:

(1)  Cash on hand, which shall include both United States currency and exchange
of any clearinghouse association or similar intermediary.

(2)  Balances on demand from designated depository institutions. _

(3)  Obligations of the United States Treasury, any agency of the United States
government that is guaranteed by the United States government, and any
general obligation of this State or any political subdivision thereof that has
an investment grade rating of A or higher by a nationally recognized rating
service.

(d)  Notwithstanding any other provision of this Chapter, in the event the reserve fund of
a bank falls below the level required under subsection (b) of this section, the Commissioner
may require the bank to do the following:

(1)  Discontinue making any new extension of credit.

(2)  Promptly restore its reserve fund to the applicable required level.

(e) In the event a bank shall fail to promptly restore its reserve fund to the applicable
level required within 10 days after the Commissioner directs it to do so, the Commissioner may

take such actions under Article 8 of this Chapter as the Commissioner deems necessary.
"§ 53C-4-12. Compliance review committee.
(a) For purposes of this section, the following definitions apply:
(1)  "Compliance review committee" means an audit, loan review, or compliance

committee appointed by the board of directors of a bank, or any other person
to the extent the person acts at the direction of or reports to such a
committee, whose functions are to audit, evaluate, report, or determine
compliance with any of the following:

Loan underwriting standards.

Asset quality.

Financial reporting to federal or State regulatory agencies.

Adherence to the bank's investment, lending, accounting, ethical, or

risk assessment, and financial standards.

Compliance with federal or State statutory requirements.
Page 18 Senate Bill 816*-Second Edition
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(2) "Compliance review documents" means documents prepared for or created
by a compliance review committee.
(3) "Loan review committee” means a person or group of persons who, on

behalf of a bank, reviews assets, including loans held by the bank, for the
purpose of assessing the credit quality of the loans or the loan application
process, compliance with the bank's investment and loan policies, and

compliance with applicable law and regulations. '
(4) "Government agency" means a state or federal regulatory body that is not a
bank supervisory agency that has jurisdiction over a bank's compliance with
state or federal laws or regulations, including those dealing with taxes,

securities, or financial reporting.

(b) Banks shall maintain complete records of compliance review_documents, and the
documents shall be available for examination by the Commissioner or any bank supervisory

agency or government agency having jurisdiction. Notwithstanding Chapter 132 of the General
Statutes, compliance review documents in the custody of a bank, the Commissioner, a

government agency, or a bank supervisory agency are confidential, are not open for public
inspection, and are not discoverable or admissible in evidence in a civil action against a bank,

its directors, officers, or employees, unless the court finds that the interests of justice require
that the documents be discoverable or admissible in evidence.
"Article 5.
"Powers of Banks.

"§ 53C-5-1. Powers.
(a)  Except as otherwise specifically provided by this Chapter, a bank shall have the

powers conferred upon business corporations organized under the laws of this State. In
addition, and not by way of limitation, a bank shall have the power to do the following:

(00) Carry on the business of banking, which includes such activities as

discounting and negotiating promissory notes, drafts, bills of exchange, and

other evidences of indebtedness; receiving deposits; issuing, advising, and
confirming letters of credit; receiving money for transmission; and loaning

money on personal security or on real or personal property.

(2)  Make any loan that could be made by a federally chartered institution doing
business in this State.

(3)  Purchase or invest in loans, or a participating interest in loans, of a type that
the bank could itself make.

(4)  Sell any loan, including one or more participating interests in a loan.

(3) Make any investments authorized by G.S. 53C-5-2 or any other section of
this Chapter.

(6)  Through information technology systems, processes, and _capabilities,

provide, deliver, or otherwise make available banking services and products,

enhance the effectiveness or efficiency of its operations, and provide other
benefits to its customers. Additionally. a bank may utilize its information

technology systems, processes, capabilities, and capacities in the same
manner and to the same extent as is permitted for national banks.

()  Engage in any other activities approved by rule, order, or interpretation of

the Commissioner.
(b) A bank shall also have the power to engage:
(1)  As principal in any activity permissible for a national bank under any law,
including the National Bank Act, 12 U.S.C. § 24. as well as any activity

recognized as permissible for a national bank in any regulation, order, or
written interpretation issued by the OCC.
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(2)  As principal in any activity that is permissible or determined by the FDIC to
be permissible for a bank under the Federal Deposit Insurance Act, 12
U.S.C. § 1831a, or in any regulation, order, or written interpretation
thereunder.

(3)  As principal in any activity that is permissible for a savings institution
organized under Chapters 54B or 54C of the General Statutes, or that is
permissible for a federal savings association under the Home Owners' Loan
Act of 1933, 12 U.S.C. § 1464, or in any regulation, order, or written
interpretation thereunder.

(4) In any activity other than as principal permitted under the Federal Deposit
Insurance Act, 12 U.S.C. § 1831a.

© In addition to the other powers described in this section, a bank shall have the power
to exercise all other powers that are reasonably necessary or incident to the exercise of the
powers authorized in subsections (a) and (b) of this section. ‘

(d)  Except as provided in subsection (e) of this section, a bank that proposes to engage
in any new activity shall apply to the Commissioner for approval to engage in the activity
before its commencement. If the new activity will be conducted in a new or existing subsidiary
in which the bank intends to make an investment, the bank shall apply to the Commissioner for
approval to engage in the activity before entering into the investment. The bank shall not
engage in the activity or make the investment unless and until the Commissioner issues a
written approval of the application. An application for approval shall contain a description of
the proposed activity and any other information required by the Commissioner. A copy of any

notice or application the bank is required to file with any bank supervisory agency with respect
to the proposed activity shall also be provided to the Commissioner. For the purpose of this

section, a "new activity" is any business activity in which the bank is not currently engaged.
The extension or relocation of an existing activity into a new department, division, or
subsidiary of the bank shall not be considered a new activity.

()  No application for approval to engage in a new activity shall be required, provided
all of the following conditions are met as of the date the activity is commenced:

(1)  The new activity is one described in subsection (a), (b), or (c) of this section.

2) The bank is well-capitalized and well-managed as demonstrated by the
supervisory rating it received during its most recent safety and soundness
examination.

(3) No notice or application to engage in the new activity is required to.be filed
by the bank with any federal banking regulator.

[63)] A bank permitted to commence a new activity without prior application and
approval pursuant to subsection (e) of this section shall notify the Commissioner in writing of
the commencement of the new activity no later than the 30th day after the earlier of (i)

mmencing the new activity or (ii) if applicable, making an 1nvestment in a subsidiary through
whlch the new activity will be conducted.
"§ S3C-5-2. Investment authority.

(a) In addition fo any powers or investments authorlzed by any other section of this
Chapter, a bank may invest in the following:

(1 The shares or other securities of the following:
Anv other depository institution.

Any industrial bank, bankers' bank, or other deposit-taking entity
chartered or existing under any federal or State law, including the
shares or other securities of clearing corporations defined in
G.S. 25-8-102, the shares or other securities of central reserve banks,
and the shares of an Edge Act bank. The investment of any bank in
the shares of a central reserve bank or bank organized under the Edge

=" I®

Page 20 Senate Bill 816*-Second Edition



Y—
SOV A WN -

B DD D N N =t et bt ot ot et ek et

30
31
32
33
34
35
36
37
38
39
40
41
42
43
44
45
46
47
18
19
50
. 51

General Assembly of North Carolina Session 2011

Act, 12 US.C. § 611, et seq., shall at no time exceed ten percent
(10%) of the required capital of the bank making the investment.

c. Any company in which a federally chartered institution is authorized
to invest under any statute or any regulation, official circular,
bulletin, order, or written interpretation issued by the OCC.

(2) Bonds or notes issued by or fully and unconditionally guaranteed as to
principal and interest by the United States Treasury. No bank shall be
required to_maintain a reserve against deposits secured by United States
Treasury bonds or notes equal in market value to the amount of such
deposits, and such bonds or notes shall be valid security for all loans and
deposits to the same extent as are any obligations of the United States.

(3)  Federal farm loan bonds, notes, or similar obligations issued by a farm credit
system institution.

(C)) Securities issued by federal home loan banks pursuant to the Federal Home
Loan Bank Act of 1932, as amended.

(5)  Bonds or notes secured by a mortgage or deed of trust insured or guaranteed

by the Federal Housing Administration, Secretary of Housing and Urban
Development, or the Veterans Administration, or in mortgages or deeds of

trust on real estate that have been accepted for insurance or guarantee by the
Federal Housing Administration, Secretary of Housing and Urban

Development, or Veterans Administration, or in obligations of a national
mortgage association, which obligations are insured or guaranteed by the
United States government. No law of this State prescribing the nature,
amount, or form of security or requiring security upon which loans or
investments may be made, or prescribing the rates or time of payment of the
interest any obligation may bear, or prescribing the period for which loans or
investments may be made, shall apply to investments made pursuant to this
subsection. '
(6)  Mutual funds, but subject to rules or orders adopted by the Commissioner.
(b) A bank may make an investment in a subsidiary that will be operated as any of the
following:
(1)  Bank operating subsidiary.
(2)  Financial subsidiary.
(3) DPC subsidiary, as defined by G.S. 53C-1-4(30).
(©)  An investment by a bank or a bank subsidiary pursuant to subsection (b) or (d) of
this section shall receive the same accounting and regulatory treatment as is accorded to such
investment by the bank's primary federal supervisor. No investment shall be made by a bank or

a bank subsidiary pursuant to subsection (b) or (d) of this section unless the following apply:
(1)  The investment is approved by the board of directors of the bank.
(2) The bank has carefully investigated the business or activity in which the
subsidiary established by the investment will engage.
(3)  The bank has established the risk management and financial controls
necessary to engage in the business or activity in a safe and sound manner.

(4) The bank has, and following the making of the investment and the

application of the provisions of this subsection, will continue to satisfy the

capital requirements of this Chapter.

(d) A bank operating subsidiary may make an investment of any size in a lower tier
subsidiary. '

(&)  Except as provided in subsection (f) of this section, a bank or bank operating

subsidiary proposing to make an investment described in subsection (b). (c), or (d) of this

section shall give prior written notice to the Commissioner, providing such detail as the
Senate Bill 816*-Second Edition Page 21
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Commissioner may require. Unless the Commissioner, within 30 days following receipt of the
notice, notifies the bank or bank operating subsidiary that the Commissioner objects to the
proposed investment, the bank or bank operating subsidiary may complete the investment.
However, the Commissioner may extend the period within which to object to the proposed
investment if the Commissioner determines that it raises issues that require additional
information or additional time for analysis. While the objection period is so extended, the bank
or bank operating subsidiary may not proceed with respect to the proposed investment.

(6] The prior notice requirement provided by subsection (e) of this section shall not

apply if all of the following apply:
(1)  The bank is well-capitalized and well-managed as demonstrated by the

supervisory rating it received during its most recent examination.

(2)  Each activity of the subsidiary in which the investment is to be made is

either of the following:

a. One in which the bank is then engaged or has previously been
engaged, directly or through a different subsidiary, and for which all
necessary approvals of bank supervisory agencies and of the
Commissioner have previously been obtained and remain in effect.

b. One for which no prior notice or application for approval to any
federal bank supervisory authority is required.

(3) A bank that makes an investment pursuant to the exception created by this
subsection shall nevertheless notify the Commissioner in writing of the
investment within 30 days thereafter.

(g)  Any bank, out-of-state bank, national bank, or any subsidiary thereof that engages in
an activity subject to licensure and/or regulation under the laws of this State, other than this
Chapter, shall be subject to licensure and/or regulation on a basis that does not arbitrarily
discriminate by the appropriate regulatory agency which licenses and/or regulates nonbanks
that engage in the same activity.

(h) The Commissioner shall monitor the impact of investment activities of banks and
their subsidiaries under this section on the safety and soundness of such banks. Any securities
owned or hereafter acquired in excess of the limitations herein imposed shall be disposed of at
public or private sale within six months after the date of acquiring the securities and, if not so
disposed of, they shall be charged to profit and loss account and no longer carried on the books
as an asset. The limit of time in which securities shall be disposed of or charged off the books

of the bank may be extended by the Commissioner if in the Commissioner's judgment it is for
the best interest of the bank that the extension be granted, provided that the limitations imposed

in this section on the ownership of shares or other equity ownership interest in companies are
suspended only to the extent that any bank operating under the supervision of the
Commissioner may subscribe for and purchase shares and other equity ownership interests in,
or debentures, bonds, or other types of securities of, any company organized under the laws of

the United States for the purposes of insuring the depositors a part or all of their funds on
deposit in banks to the extent as security ownership is required in order to obtain the benefits of

deposit insurance for such depositors.
(i) A bank may purchase, hold, and convey real estate other than bank premises for the
following purposes:

(1)  As security for extensions of credit made or moneys due to it when that real -
estate has been mortgaged to it in good faith.

(2) When the real estate has been purchased at sales upon foreclosures of
mortgages and deeds of trust held or owned by it, or on judgments or decrees
obtained and rendered for debts due to it, or through deeds in lieu of
foreclosure or other settlements affecting security of those debts. All real
property acquired under this subdivision shall be sold by the bank within
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five years after it is acquired unless, upon -application by the bank. the
Commissioner extends the time within which the sale shall be made.

[6)) A bank's investment in any bonds or other debt obligations of any one person, other
than obligations of the United States government or an agency thereof, or other obligations
guaranteed by the United States, this State, another state, or other political subdivision of this
State or another state, shall at no time exceed ten percent (10%) of its required capital.

"§ 53C-5-3. Banks, fiduciaries authorized to invest in securities approved by the
Secretary _of Housing and Urban Development, Federal Housing
Administration, Veterans Administration.

(a) Insured Mortgages and Obligation of National Mortgage Associations and Federal
Home Loan Banks. — It shall be lawful for all commercial and industrial banks, trust

companies, building and loan associations, savings and loan associations, insurance companies,
mortgagees and loan correspondents approved by the Secretary of Housing and Urban
Development or Federal Housing Administration, and other financial institutions engaged in
business in this State, and for guardians, executors, administrators, trustees, or others acting in
a fiduciary capacity in this State to invest, to the same extent that such funds may be invested in
interest-bearing obligations of the United States, their funds or moneys in their custody or
possession that are eligible for investment, in bonds or notes secured by a mortgage or deed of
trust insured or guaranteed by the Federal Housing Administration, Secretary of Housing and
Urban Development, or the Veterans Administration, or in mortgages or deeds of trust on real
estate which have been accepted for insurance or guarantee by the Federal Housing
Administration, Secretary of Housing and Urban Development, or Veterans Administration,
and in obligations of a national mortgage association, which obligations are insured or
guaranteed by the United States Government, or bonds, debentures, consolidated bonds, or
other obligations of any federal home loan bank or banks.

(b) Insured or Guaranteed Loans; Loans Purchased by National Mortgage Associations
and Federal Home Loan Banks. — All such banks, trust companies, building and loan
associations, savings and loan associations, insurance companies, mortgagees and loan
correspondents approved by the Secretary of Housing and Urban Development or Federal -
Housing Administration, and other financial institutions, and also all such guardians, executors,
administrators, trustees, or others acting in a fiduciary capacity in this State, may make such
loans, secured by real estate, as the Secretary of Housing and Urban Development, the Federal
Housing Administration, a national mortgage association, or the Veterans Administration has
insured or guaranteed, or has made a commitment to insure or guarantee, and may obtain such
insurance or guarantee; provided, further, that the above designated financial institutions may
make loans, secured by real estate, that are eligible and committed for sale to a national
mortgage association, federal home loan bank, federal home loan mortgage corporation, or
other agency or instrumentality of the United States.

(¢)  Eligibility for Credit Insurance. — All banks, trust companies, building and loan
associations, savings and loan associations, insurance companies, mortgagees and loan
correspondents approved by the Secretary of -Housing and Urban Development or Federal
Housing Administration, and other financial institutions, on being approved as eligible for
credit insurance by the Secretary of Housing and Urban Development, the Federal Housing
Administration, or the Veterans Administration, may make such loans as are insured by the

- Secretary of Housing and Urban Development or Federal Housing Administration or insured or

guaranteed by the Veterans Administration.
(d)  Certain Securities Made Eligible for Collaterals. — Whenever by statute of this State

collateral is required as security for the deposit of public or other funds; or. deposits are required

to be made with any public official or department; or an investment of capital or surplus, or a
reserve or other fund is required to be maintained, consisting of designated securities, bonds,

and notes secured by a mortgage or deed of trust insured or guaranteed by the Secretary of
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Housing and Urban Development, Federal Housing Administration, or Veterans

Administration, debentures issued by the Secretary of Housing and Urban Development or the
Federal Housing Administration and obligations of a national mortgage association shall be
eligible for such purposes.

(e) General Laws Not Applicable. — No law of this State prescribing the nature, amount,
or_form of security or requiring security upon which loans or investments may be made, or

prescribing or limiting the rates or time of payment of the interest any obligation may bear, or
prescribing or limiting the period for which loans or investments may be made, shall be deemed
to apply to loans or investments made pursuant to the foregoing paragraphs.

"Article 6.

Bank Operations.
"§ S3C-6-1. Loans and extensions of credit. ,

(a) A bank may make a loan or extension of credit secured by the pledge of its own
shares or the shares of its holding company, provided:

(1) . When a bank exercises its security interest in shares of the bank or its
holding company, it shall dispose of all of the shares within a period of six
months. If the shares have not been disposed of within six months, the shares
shall be charged to profit and loss and no longer carried as an asset of the
bank. The Commissioner may extend the six-month period not to exceed an
additional six months.

(2) A bank may not extend credit to finance the purchase of or to carry shares of
the bank or the shares of its holding company. For purposes of this
subsection, the phrase "to carry" has the meaning set forth in 12 C.F.R. Part
221, as promulgated by the Federal Reserve Board.

(b)  Loans and Extensions of Credit — Limitations:

(1)  The total loans and extensions of credit, both direct and indirect, by a bank
to_a person, other than a municipal corporation for money borrowed,
including in the liabilities of a company the liabilities of the several
members of the company, outstanding at one time and not fully secured, as
determined in a manner consistent with subdivision (2) of this subsection, by

collateral having a market value at least equal to the amount of the loan or
extension of credit, shall not exceed the greater of fifteen percent (15%) of

the capital of the bank or the percentage permitted for national banks in this

State by statute or regulation of the Comptroller of the Currency.
(2)  The total loans and extensions of credit, both direct and indirect, by a bank

to a person outstanding at one time and fully secured by readily marketable
collateral having a market value, as determined by reliable and continuously
available price quotations, at least equal to the amount of the loan or
extension of credit outstanding, shall not exceed the greater of ten percent
(10%) of the capital of the bank or the percentage permitted for national
banks by statute or regulation of the Comptroller of the Currency. This
limitation shall be separate from and in addition to the limitation contained

in subdivision (1) of this subsection.
(3) The following shall not be considered as extensions of credit within the

meaning of this section; provided that the limitations of this subsection shall
not apply to loans or obligations to the extent that they are secured or
covered by guarantees or by commitments or agreements to take over or
purchase the same made by any federal reserve bank or by the United States
or any department, board, bureau, commission, or establishment of the
United States, including any corporation wholly owned, directly or
indirectly, by the United States.
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The discount of bills of exchange drawn in good faith against actual

existing values.

The discount of solvent trade acceptances or other solvent
commercial or business paper actually owned by the person

~ negotiating the same.

[

[e-

|®

Loans or extensions of credit secured by a segregated deposit account
in the lending bank.

The purchase of bankers' acceptances of the kind described in section
13 of the Federal Reserve Act and issued by other depository
institutions. '

The purchase of any notes and the making of any loans secured by
not less than a like face amount of bonds of the United States or any
agency of the United States; or other obligations guaranteed by the

United States government or the State of North Carolina; or

certificates of indebtedness of the United States, or agency thereof:
or other obligations guaranteed by the United States government.

For purposes of this subsection, the following definitions and conditions

apply:
a.

=

[©

|e-

|®

"Person" includes an individual or a corporation, partnership, trust,
association, joint venture, pool, syndicate, sole proprietorship,
unincorporated organization, or any other form of entity not
specifically listed; provided, the term "person" shall not include (i) a
clearing organization registered with the Commodity Futures Trading
Commission (or its successor) or the Securities and Exchange
Commission (or its successor) or any federal banking agency or (ii) a
bank's affiliates.

Loans or extensions of credit to one person include loans made to
other persons when the proceeds of the loans or extensions of credit
are to be used for the direct benefit of the first person or the persons

are engaged in a common enterprise.
For_purposes of this section, extensions of credit by a bank to a

person shall include the bank's credit exposures to the person in
derivative transactions with the bank.

"Derivative transaction" includes any transaction that is a contract,
agreement, swap, warrant, note, or option that is based, in whole or
in part, on the value of, any interest in, or any guantitative measure or
the occurrence of any event relating to one or_more commodities,
securities, debt instruments, currencies, interest or other rates,
indices, or assets.

Credit exposure to a person in connection with a derivative
transaction shall be determined based on an amount that the bank
reasonably determines, in accordance with customary industry
practices under the terms of the derivative transaction or otherwise,
would be its loss if the person were to default on the date of
determination, taking into account any netting and collateral
arrangements and any guarantees or other credit enhancements,

provided that the bank may elect to determine credit exposure on the

bgsis of such other method of determining credit exposure as may be
permitted by the bank's primary federal regulator.
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(¢) The Commissioner shall monitor the lending activities of banks under this section
for undue credit concentrations and inadequate risk diversification that could adversely affect

the safety and soundness of the banks.

(d)  Rules adopted by the Commissioner to ensure that extensions of credit made by
banks are in keeping with sound lending practices and to promote the purposes of this Chapter
shall not prohibit a bank from making any extension of credit that is a permitted extension of
credit for a federally chartered institution. '

"§ S3C-6-2. Deposits.

(a) A bank may, consistent with applicable law and safe and sound banking practices,

offer all types of deposit accounts upon such terms and conditions as the bank considers

appropriate. :
(b) A bank shall secure insurance for its deposits from the FDIC.

"§ S3C-6-3. Securing deposits.
(a) A bank may not create a lien on its assets or otherwise secure the repayment of a
deposit, except as authorized or required by this section, other laws of this State, or federal law.

(b) A bank may pledge its assets to secure a deposit of the government of this State or
any other state, any agency or political subdivision of this State or any other state, the United

States government, any agency or instrumentality of the United States, or any Indian tribe
recognized by the United States government as eligible for the services provided to Indian
tribes by the Secretary of the Interior because of its status as an Indian tribe.

(c)  This section does not prohibit the pledge of assets by a bank to secure the repayment

" of money borrowed.

(d)  Anact, deed, conveyance, pledge. or contract in violation of this section is void.
"§ 53C-6-4. Minors.

(a) A bank may issue and operate a deposit account in the name of a minor or in the
name of two or more individuals, one or more of whom are minors, and receive payments, pay
withdrawals, accept a pledge of the account, issue automated teller machine (ATM) and debit
cards, contract for overdraft protection, and act in any other manner with respect to the account
on the order of the minor with like effect as if the minor were of full age and legal capacity.
Any payment to or at the direction of a minor is a discharge of the bank to the extent thereof.
The account shall be held for the exclusive right and benefit of the minor and any joint owners,
free from the control of all other persons except creditors. A minor who obtains a deposit
account from a bank under this subsection, whether individually or together with others, is
bound by the terms of the deposit account agreement to the same extent as if the minor were of
full age and legal capacity.

(b)  Any bank may lease a safe deposit box to a minor or to two or more individuals, one
or more of whom are minors. With respect to any such lease, a bank may deal with the minor in
all regards as if the minor were of full age and legal capacity. A minor entering a lease
agreement with a bank under this subsection, whether individually or together with others, is
bound by the terms of the safe deposit box agreement to the same extent as if the minor were of
full age and legal capacity.

(©) If a minor with a deposit account, other than a joint account with right of
survivorship or a Payable on Death account, dies, a parent or legal guardian of the minor may

access and withdraw the funds on deposit, and the bank is discharged to the extent of any
withdrawal. If a minor with a safe deposit box dies. the provisions of G.S.28A-15-13 shall
control the opening, inventory, and release of contents of the safe deposit box.

(d)  This section shall not affect the law governing transactions with minors in cases
outside the scope of this section, including transactions that constitute an extension of credit to
the minor,

"§ 53C-6-5. Reserved for future codification purposes.

"§ S3C-6-6. Joint accounts.
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(@) Any two or more individuals may establish a joint deposit account by written
contract. The deposit account shall be held for them as joint tenants. The account also may be
held pursuant to G.S. 41-2.1 of the General Statutes and have the incidents set forth in that
section. If the account is held pursuant to G.S. 41-2.1, the contract shall set forth that fact.

(b)  Unless the individuals establishing a joint account have agreed with the bank that
withdrawals require more than one signature, payment by the bank to, or at the direction of, any
joint tenant designated in the contract authorized by this section shall be a total discharge of the
bank's obligation as to the amount so paid.

(c)  Funds in a joint account established with right of survivorship shall belong to the -
surviving joint tenant or tenants upon the death of a joint tenant, and the funds shall be subject
only to the personal representative's right of collection as set forth in G.S. 28A-15-10(a)(3), or
as provided in G.S. 41-2.1 if the account is established pursuant to the provisions of that
section. Payment by the bank of funds in the joint account to a surviving joint tenant or tenants
shall terminate the personal representative's authority under G.S. 28A-15-10(a)(3) to collect
against the bank for the funds so paid, but the personal representative's authority to collect such
funds from the surviving joint tenant or tenants is not terminated.

(d) A pledge of a joint account by any one or more of the joint tenants, unless otherwise
specifically agreed between the bank and all joint tenants in writing, shall be a valid pledge and
transfer of the account or of the amount so pledged, shall be binding upon all joint tenants, shall
not operate to sever or terminate the joint ownership of all or any part of the account, and shall
survive the death of any joint tenant.

() A bank is not liable to joint tenants for complying in good faith with a writ of
execution, garnishment, attachment, levy, or other legal process that appears to have been
issued by a court or other authority of competent jurisdiction and seeks funds held in the name
of any one or more of the joint tenants. _

[63) Persons establishing a joint account with right of survivorship under this section
shall sign a statement showing_their election of the right of survivorship in the account and
containing language set forth in _a conspicuous manner and substantially similar to the
following:

"BANK (or name of institution)
" JOINT ACCOUNT WITH RIGHT OF SURVIVORSHIP
G.S. 53C-6-6

We understand that by establishing a joint account under the provisions of North Carolina
General Statute 53C-6-6 that:
1 The bank (or name of institution) may pay the money in the account to, or on

the order of, any person named as a joint holder of the account unless we
have agreed with the bank that withdrawals require more than one signature;
and

(2)  Upon the death of one joint owner, the money remaining in the account will
belong to the surviving joint owners and will not pass by inheritance to the
heirs of the deceased joint owner or be controlled by the deceased 1omt
owner's will.

(g)  This section does not repeal or modify any provision of law relating to estate taxes.
(h)  Any joint tenant may terminate a joint account.
(i) Where a joint account is held by two or more individuals and a joint tenant does not

wish for the account to be terminated but requests to be removed from the account, the bank
shall remove the joint tenant from the account. The joint account shall continue in the names of

the remaining tenant or tenants. Any joint tenant who requested to be removed from an account
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remains liable for any debts incurred in connection with the joint account during the period in

which the individual was a named joint tenant.
) Any joint account created under the provisions of G.S. 53-146.1 as it existed prior to

the effective date of this section shall for all purposes be governed by the provisions of this
section after the effective date of this section, and any reference to G.S. 53-146.1 in any

statement electing a right of survivorship shall be deemed a reference to this section.

(k)  This section shall not be deemed exclusive. Deposit accounts not conforming to this
section shall be governed by other applicable provisions of the General Statutes or the common
law, as appropriate.

"§ S3C-6-7. Payable on Death accounts.
(a) If any natural person establishing a deposit account shall execute a written

agreement with the bank containing a statement that it is executed pursuant to the provisions of
this section and providing for the account to be held in the name of the natural person as owner
for oné or more beneficiaries, the account and any balance thereof shall be held as a Payable on
Death account. The account shall have the following incidents:
(1) Any owner during the owner's lifetime may change any designated
beneficiary by a written direction to the bank.
(2)  If there are two or more owners of a Payable on Death account, the owners
shall own the account as joint tenants with right of survivorship and, except
as otherwise provided in this section, the account shall have the incidents set
forth in G.S. 53C-6-6.
3) Any owner may withdraw funds by writing checks or otherw1se, as set forth
in the account contract, and receive payment in cash or check payable to the
owner's personal order.
(4)  If the beneficiary is a natural person, there may be one or more beneficiaries,

and the following shall apply:
a, If only one beneficiary is living and of legal age at the death of the

last surviving owner, the beneficiary shall be the owner of the
account and payment by the bank to the owner shall be a total
discharge of the bank's obligation as to the amount paid. If two or
more beneficiaries are living at the death of the last surviving owner,

they shall be owners of the account as joint tenants with right of

survivorship as provided in G.S. 53C-6-6, and payment by the bank
to the owners or any of the owners shall be a total discharge of the
bank's obligation as to the amount paid.

If only one beneficiary is living and that beneficiary is not of legal
age at the death of the last surviving owner, the bank shall transfer

the funds in the account to the general guardian or guardian of the
estate, if any, of the minor beneficiary. If no guardian of the minor
beneficiary has been appointed, the bank ‘shall hold the funds in a
similar interest-bearing account in the name of the minor until the
minor reaches the age of majority or until a duly appointed guardian
withdraws the funds.

(5)  If the beneficiary is an entity other than a natural person, there shall be only

one beneficiary.
6) If one or more owners survive the last surviving beneficiary who was a

natural person, or if a beneficiary who is an entity other than a natural person
should cease to exist before the death of the owner, the account shall become
an_individual account of the owner, or a joint account with right of
survivorship of the owners, and shall have the legal incidents of an

[o
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individual account in a case of a single owner or a joint account with right of

survivorship, as provided in G.S. 53C-6-6, in the case of multiple owners.
(7)  Prior to the death of the last surviving owner, no beneficiary shall have any
ownership interest in a Payable on Death account. Funds in a Payable on
Death_account established pursuant to this subsection shall belong to the
beneficiary or beneficiaries upon the death of the last surviving owner, and
the funds shall be subject only to the personal representative's right of
collection as set forth in G.S.28A-15-10(a)(1). Payment by the bank of
funds in the Payable on Death account to the beneficiary or beneficiaries
shall terminate  the personal representative's  authority  under
G.S. 28A-15-10(a)(1) to collect against the bank for the funds so paid, but
the personal representative's authority to collect such funds from the

beneficiary or beneficiaries is not terminated.

The natural person establishing an account under this subsection shall sign a statement
containing language set forth in a conspicuous manner and substantially similar to the language
set out below. The language may be on a signature card or in an explanation of the account that

is set out in a separate document whose receipt is acknowledged by the person establishing the
account:

"BANK (or name of institution)
PAYABLE ON DEATH ACCOUNT
G.S. 53C-6-7
I (or we) understand that by establishing a Payable on Death account under the provisions
of North Carolina General Statute 53C-6-7 that:

1. During my (or our) lifetime I (or we), individually or jointly, may withdraw
the money in the account.
2. By written direction to the bank (or name of institution) I (or we),

individually or jointly, may change the beneficiary or beneficiaries.

3. Upon my (or our) death, the money remaining in the account will belong to

the beneficiary or beneficiaries, and the money will not be inherited by my
(or our) heirs or be controlled by will.

(b)  This section shall not be deemed exclusive. Deposit accounts not conforming to this
section shall be governed by other applicable provisions of the General Statutes or the common
law, as appropriate.

(¢)  No addition to the accounts, nor any withdrawal, payment, or change of beneficiary,
shall affect the nature of the account as Payable on Death accounts or affect the right of any
owner to terminate the account.’

(d)  This section does not repeal or modify any provisions of law relating to estate taxes.
"§ 53C-6-8. Personal agency accounts.

(a)  Any person may establish a personal agency account by written contract containing
a statement that it is executed pursuant to the provisions of this section. A personal agency
account may be any type of deposit account. The written contract shall name an agent who
shall have authority to act on behalf of the depositor in the manner set out in this subsection.
The agent shall have the authority to do the following:

(0] Make, sign, or execute checks drawn on the account or otherwise make
withdrawals from the account.

(2)  Endorse checks made payable to the principal for deposit only into the
account,

(3)  Deposit cash or negotiable instruments, including instruments endorsed by
the principal, into the account.
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(b) A person establishing an account under this section shall sign a statement containing

language substantially similar to the following in a conspicuous manner:
"BANK (or name of institution)
PERSONAL AGENCY ACCOUNT
G.S. 53C-6-8
The undersigned understands that by establishing a personal agency account under the
provisions of North Carolina General Statute 53C-6-8, the agent named in the account may:
1. Sign checks drawn on the account.
2. Make deposits into the account. .
The undersigned also understand that if the undersigned is a natural person, upon his or her
death, the money remaining in the account will be controlled by his or her will or inherited by
his or her heirs.

(¢)  An account created under the provisions of this section grants no ownership right or
interest in the agent. Upon the death of the principal, there is no right of survivorship to the
account, and the authority set out in subsection (a) of this section terminates.

(d)  The written contract referred to in subsection (a) of this section shall provide that

the principal may elect to extend the authority of the agent set out in subsection (a) of this
section to_act on behalf of the principal in regard to the account, notwithstanding the
subsequent incapacity or mental incompetence of the principal. If the principal is a natural’
person and elects to extend the authority of the agent, then upon the subsequent incapacity or

mental incompetence of the principal, the agent may continue to exercise the authority, without

the requirement of bond or of accounting to any court, until such time as the agent shall receive
actual knowledge that the authority has been terminated. The duly qualified guardian of the

estate of the incapacitated or incompetent acting pursuant to a_durable power of attorney, as
defined in G.S.32A-8. which grants to the attorney-in-fact the authority in regard to_the
account that is granted to the agent by the written contract executed pursuant to the provisions
of this section, shall have the power, upon notifying the agent and providing written notice to
the bank where the personal agency account is established, to terminate the agent's authority to
act on behalf of the principal with respect to the account. Upon termination of the agent's
authority, the agent shall account to the guardian or attorney-in-fact for all actions of the agent
in regard to the account during the incapacity or incompetence of the principal. If the principal
is -a natural person and does not elect to extend the authority of the agent, then upon the

subsequent incapacity or mental incompetence of the principal, the authority of the agent set
out in subsection (a) of this section terminates.

(e) When an account under this section has been established, all or part of the account
or any interest or dividend may be paid on a check made, signed, or executed by the agent. In
the absence of actual knowledge that the principal has died or that the agency created by the
account has been terminated, the payment shall be valid and sufficient discharge to the bank for
payment so made.

[63] A personal agency account shall have only one owner and one agent. The owner

shall retain the authority to change the named agent on the personal agency account.
(g)  Any personal agency account created under the provisions of G.S. 53-146.3, as it
existed prior to the effective date of this section, shall for all purposes be governed by the

provisions of this section after the effective date of this section, and any reference to
G.S. 53-146.3 in any statement establishing the account shall be deemed a reference to this
section.

"§ S3C-6-9. Accounts opened by adults for minors.

(a) One or more adults may open and maintain a custodial deposit account for or in the

name of a minor and using the minor's taxpayer identification number. Unless otherwise

provided in the agreement governing the account the following terms apply:
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(1)  Beneficial ownership of the account vests exclusively in the minor. All
interest credited to the account shall belong to the minor and shall be
reported to the appropriate taxing authorities in the name of the minor using
the minor's taxpayer identification number.

(2)  Except as otherwise provided, control of the account vests exclusively in the
custodian whose name appears on the bank's records for the account. If there
is more than one custodian named on the bank's account records, each may
act independently. Any one or more of the custodians named on the bank's
records may turn over control of the account to the minor at any time, either

before or after the minor reaches the age of majority.
- (3)  If the custodian has not already transferred control, then after the minor

beneficiary reaches the age of majority, the beneficiary may instruct the
bank to transfer control to the beneficiary and remove the named custodian.
(4)  If the custodian or, if more than one custodian is on the account, the last of

the custodians to survive dies before the minor reaches the age of majority,
the minor's parent or the minor's legal guardian may act as custodian or
name another custodian on the account.

(b)  This section shall not be deemed exclusive. Accounts not conforming to this section
shall be governed by other applicable provisions of the General Statutes, including Chapter
33A, the North Carolina Uniform Transfers to Minors Act, or the common law, as appropriate.
"§ 53C-6-10. Payment of balance of deceased person or_person under disability to

personal representative or guardian.

(a) A bank may pay any balance on deposit to the credit of any deceased individual to
the duly qualified personal representative, collector, or public administrator of the decedent
who is qualified as such under the laws of any state.

(b) A bank may pay any balance on deposit to the credit of any individual judicially
declared incompetent or otherwise under a legal disability to the duly qualified personal
representative, guardian, curator, conservator, or committee of the person declared incompetent

or under disability who is qualified as such under the laws of any state.
(© The presentation of a letter of qualification as personal representative, collector,

public administrator, guardian, curator, conservator, or committee of the person issued or

certified by the appointing court shall be conclusive proof of the jurisdiction of the court
issuing the same and sufficient authority for the payment.

(d  Payment by a bank in good faith under the authority of this section discharges the
liability of the bank to the extent of the payment.

"§ S3C-6-11. Powers of attorney; notice of revocation; payment after notice.

(a)  Any bank may continue to recognize any act of an attorney-in-fact or other agent
until the bank receives actual notice of the principal's death or a written notice of revocation
signed by the principal who granted the authority or, in the case of a company, evidence
satisfactory to the bank of the revocation. Payment by the bank to or at the direction of an
attorney-in-fact or other agent before receipt of the notice is a total discharge of the bank's
obligation as to the amount so paid.

(b)  Notwithstanding that a bank has received written notice of revocation of the
authority of an attorney-in-fact or other designated agent, a bank may. until 10 days after

receipt_of notice, pay any item made, drawn, accepted, or endorsed by the attorney-in-fact or
agent prior to the revocation, provided that the item is otherwise properly payable.
"§ S3C-6-12. Account statements to be rendered annually or on request.

(a) Every bank shall render an account statement for each deposit account at least
annually to the depositor; provided, however, the statements are not required for time deposits.
Every bank shall render a statement of account for each deposit account, including time

deposits upon receipt of an appropriate request reasonably made by a depositor.
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(b) For purposes of this section, an account statement is deemed to have been
"rendered" to a depositor as of the earlier of the date the statement is mailed to the depositor's
address as shown on bank records and the date the account is posted to the bank's Web site in a
manner and a form ensuring the statement to be readily available to the depositor; provided
however, the bank and the depositor may agree that an account statement may be rendered by
other means.

(¢)  Nothing in this section shall be construed to relieve the depositor from the duty of
exercising due diligence in the review of an account statement rendered by the bank and of
timely notification to the bank upon discovery of any error.

"§ S3C-6-13. Safe deposit boxes; unpaid rentals; procedure; escheats.

(a) If the rental due on a safe deposit box is 90 days or more past due, the lessor bank
may send a notice by registered mail or certified mail, return receipt requested, to the last
known address of the lessee or by another means agreed to in writing by the lessor bank and the
lessee, stating that the safe deposit box will be opened and its contents stored at the expense of
the lessee unless payment of the rental is made within 30 days of the date of the mailing of the
notice or the date such notice is given by the means otherwise previously agreed to in writing
by the lessor bank and the lessee. If the rental is not paid within the stated period. the box may
be opened in the presence of an officer of the bank and of a notary public who is not a director,
officer, employee, or shareholder of the bank. The contents shall be sealed in a package by the
notary public, who shall write on the outside the name of the lessee and the date of the opening.
The notary public shall execute a certificate reciting the name of the lessee, the date of the
opening of the box, and a list of its contents. The certificate shall be included in the package,
and a copy of the certificate shall be sent by registered mail or certified mail, return receipt

requested, to the last known address of the lessee or by the means otherwise previously agreed

to in writing by the lessor bank and the lessee. The package then shall be placed in the general
vaults of the bank at a rental not exceeding the rental previously charged for the box.

(b)  If the contents of the safe deposit box have not been claimed within two years of the
mailing or other permissible delivery of the copy of the certificate to the lessee, the bank may
send a further notice to the last known address of the lessee by registered mail or certified mail,
return receipt requested, to the last known address of the lessee or by a means otherwise
previously agreed to in writing by the lessor bank and the lessee, stating that unless the
accumulated charges are paid within 30 days of the date of the mailing of the notice, the
contents of the box will be delivered to the State Treasurer as abandoned property under the
provisions of Chapter 116B of the General Statutes.

(¢)  The bank shall submit to the State Treasurer a verified inventory of all of the

contents of the safe deposit box upon delivery of the contents of the box or such part thereof as
shall be required by the State Treasurer under G.S. 116B-55, but the bank may deduct from any

cash of the lessee in the safe deposit box an amount equal to accumulated charges for rental and
shall submit to the State Treasurer a verified statement of the charges and deduction. If there is

no cash or insufficient cash to pay accumulated charges in the safe deposit box, the bank may
submit to_the State Treasurer a verified statement of accumulated charges or balance of the
accumulated charges due, and the State Treasurer shall remit to the bank the charges or balance
due, up to the value of the property in the safe deposit box delivered to the State Treasurer, less
any costs or expenses of sale; but if the charges or balance due exceeds the value of the
property, the State Treasurer shall remit only the value of the property, less costs or expenses of
sale. Any accumulated charges for safe deposit box rental paid by the State Treasurer to the
bank shall be deducted from the value of the property of the lessee delivered to the State
Treasurer.

(d)  Any property, including documents or writings of a private nature, that has little or
no apparent financial value need not be sold but may be destroyed by the bank if the State

Treasurer declines to receive the property under G.S. 116B-69(a).
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(¢)  An explanation of the contractual provisions pertaining to default, together with
reference to this section, shall be printed on every contract for rental of a safe deposit box.

"§ S3C-6-14. Reproduction and retention of records; admissibility of copies in evidence;
disposition of originals; record production generally.

(a) Any bank may cause any or all records kept by it to be recorded, copied, or
reproduced by any photographic, reproduction, electronic, or digital process or method, or by
any other records retention technology approved by rule or order of the Commissioner, of a
kind that is capable of accurately converting the records into tangible form within a reasonable
time. Each such converted tangible form of record also shall be deemed a record.

(b)  Any tangible form of a record shall be deemed for all purposes to be an original
record and shall be admissible in evidence in all courts and administrative agencies in this
State, if otherwise admissible, and the bank may destroy or otherwise dispose of the original
form of the record: provided, however, that a bank shall retain either the originals or
convertible form of its records for such period as may be required by law or by rule or order of
the Commissioner. Any bank may dispose of any original or convertible form of a record that

has been retained for the period prescribed by law or by rule or order of the Commissioner for
its class.

{c) Originals and converted tangible forms of records shall not be held inadmissible in
any court action or proceeding on the grounds that they lack certification, identification, or

_ authentication and shall be received as evidence if otherwise admissible in_any court or

quasi-judicial proceeding if they have been identified and authenticated by the live testimony of
a_competent witness or_if the records are accompanied by a certificate substantially in the

following form:

"CERTIFICATE REGARDING BANK RECORDS

The accompanying documents are true and correct copies of the records of
[name of bank]. The records were made in the regular course of business of

the bank at or near the time of the acts, events, or conditions they reflect.
The undersigned is authorized to execute this certificate.

This certificate is issued pursuant to G.S. 53C-6-14.

I certlfy under penalty of perjury under the laws of the State of North Carolina, that the

foregoing statements are true and correct.
Date:

[a—y
.

u|go

Signature

Print or type name

Title
[Notarize as required by law for an affidavit]"
(d)  This section supplements and does not supersede G.S. 8-45.1.
"§ 53C-6-15. Establishment of branches.

(a) A bank may establish one or more branches in this State, whether de novo or by
acquisition of existing branches of another depository institution, with the prior written
approval of the Commissioner. The Commissioner's approval may be given or withheld, in the
Commissioner's discretion, in accordance with the provisions of subsection (c) of this section.

(b) A bank may establish branches in another state, whether de novo or by acquisition

of existing branches of another depository institution, in accordance with the provisions of

applicable federal law and the laws of the other state, upon prior_written ap'proval of the

Commissioner. The Commissioner's approval may be given or withheld in the Commissioner's
discretion in accordance with the provisions of subsection (c) of this section.
(c) A bank seeking authority to establish a branch shall make application to the

Commissioner in a form acceptable to the Commissioner. Not more than 30 days before nor
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less than 10 days after the filing of the application with the Commissioner, the applicant shall
publish public notice of the filing of the application. The public notice shall contain all of the
following: _

(1) A statement that the application has been filed with the Commissioner.

(2)  The physical address or location of the proposed branch. including street and
city or town.

(3) A statement that any interested person may make written comment on the
application to the Commissioner and that comments received by the
Commissioner within 14 days of the date of publication of the public notice
shall be considered. The public notice shall provide the then current mailing
address of the Commissioner.

(d) A bank may conduct any activities at a branch in another state authorized under this
section that are permissible for a bank chartered by the other state where the branch is located,
except to the extent the activities are expressly prohibited by the laws of this State or by any
rule or order of the Commissioner applicable to the bank,

()  Upon receipt of an application to establish a branch, the Commissioner shall

conduct an examination of the pertinent facts and information and may request such additional
information as the Commissioner deems necessary to make a decision on the application. In
deciding whether to approve a branch application, the Commissioner shall take into account

such factors as the financial condition and history of the applicant; the adequacy of its capital;
the applicant's future earnings prospects; the character, competency, and experience of its

management; the probable impact of the branch on the condition of the applicant bank and
existing depository institutions in the community to be served; and the convenience and needs
of the community the proposed branch is to serve. .

"§ 53C-6-16. Change of location of a branch or principal office.

(a) A bank may change the location of its principal office or a branch with the prior
written approval of the Commissioner. A request to relocate the principal office or a branch of
a bank shall be made in a form acceptable to the Commissioner and shall include information
regarding the reason for the proposed relocation, the distance and direction of the move, and
such other information as the Commissioner may require in order to reach a decision in the
matter.

(b)  Not more than 30 days before nor less than 10 days after filing a request to relocate
the principal office or a_branch of a bank, the applicant shall publish public notice of the
request. The public notice shall contain all of the following:

(1) A statement that the request has been filed with the Commissioner.

(2)  The physical address of the principal office or branch to be relocated and the
physical address of the proposed new location.

(3) A statement that any interested person may make written comment on the
request to the Commissioner and that comments received by the

Commissioner within 14 days of the date of publication of the public notice
will be considered. The statement shall provide the then current mailing

address of the Commissioner.

(c) The Commissioner shall approve a request to relocate the principal office or a
branch of a bank if the relocation is to a site within the same vicinity as the original location, or

does not result in a material change in the primary service area of the principal office or branch,
or is considered important to the economic viability of the bank or the branch, or is otherwise
found not to be inconsistent with the public need and convenience.
"§ 53C-6-17. Branch closings.

A bank may close a branch upon providing written notice to the Commissioner and the

customers of the branch at least 90 days prior to the proposed closing. The notice shall include
the date the branch will close and posting, in a conspicuous manner on the branch premises for
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a period of 30 days prior to the proposed closing date, a notice of its intent to close the branch.
The consolidation of two or more branches into a single location in the same vicinity shall not

be considered a closure subject to the 90-day and 30-day notice requirements of this section. To
be considered a consolidation, the bank shall request consolidation treatment from the
Commissioner, who shall decide, in his or her discretion, whether the branches to be
consolidated are considered to be in the same vicinity, with due consideration to the distance
between the branches and the nature of the market in which the branches are situated.
"§ S3C-6-18. Non-branch bank business offices.

() A bank may establish one or more non-branch bank business offices as defined by
G.S. 53C-1-4(46).

(1) If a proposed non-branch bank business office will offer a product, service,
or_other type of business not previously engaged in by the bank, the bank
shall provide the Commissioner with written notification of the intent to
open the office. The notification shall include the proposed location of the
office and a description of the business to be conducted at the office. If the

Commissioner does not request additional information or object to its
establishment within 10 days of the date of receipt of the notification, the

non-branch bank business office shall be deemed approved. In deciding
whether to object to the establishment of a non-branch bank business office,
the Commissioner shall consider, without limitation, whether the business
proposed to be conducted at the non-branch bank business office is
permissible for a bank, the costs of its establishment and ongoing operation
and the impact of the costs on the bank's capital and profitability, and the

ability of the bank's management to conduct the proposed business.
2) If a proposed non-branch bank business office will offer only products,

services, or other types of business already engaged in by the bank, the bank
shall provide the Commissioner with written notification of the intent to
open the office.
(b)  An out-of-state bank may establish and operate a non-branch bank business office in
this State upon written notice to the Commissioner.
(c) A bank or an out-of-state bank may close a non-branch bank business office at any
time with notice to the Commissioner.
(d)  No deposits may be taken at a non-branch bank business office.
"§ 53C-6-19. Operations; suspension.
(@) A bank, any of its branches, and any of its non-branch bank business offices may

operate on such days and during such hours, and may observe such holidays, as the bank's
board of directors shall designate.

(b)  Whenever the Commissioner determines that an emergency exists or is pending in
this State or any part thereof, the Commissioner may authorize banks operating in the affected
area or areas to suspend any or all of their operations in such area or areas for such period or
periods as the Commissioner establishes. An emergency is any condition or occurrence that
may interfere with a bank's operations or poses an existing or imminent threat to the safety or
security of persons or property, or both.

(¢) In the event that an emergency exists or is pending in this State or any part thereof
and a bank operating in the affected area or areas is unable to communicate the existence or
pendency of the emergency to the OCOB, an officer of the bank may suspend any or all of the
bank's operations in the affected area or areas without the prior approval of the Commissioner.
The bank shall give notice of such closing to the Commissioner as soon as practicable.

"Article 7. :
"Control Transactions; Combinations; Conversions.

"Part 1. Change in Control.
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"§ S3C-7-101. Control transactions.

(a)  Except as otherwise expressly permitted by this section, a person shall not engage in
a_control transaction, as defined by G.S.53C-1-4(22), involving a bank without the prior
approval of the Commissioner. A person may contract to engage in a control transaction with
the consummation of such control transaction being subject to receipt of the approval of the
Commissioner. Each bank shall report to the Commissioner any changes in its directors,
president, chief executive officer, chief financial officer, chief loan officer, or chief credit
officer by the close of the second day on which the holding company is open for business
following such change.

(b) The Commissioner may require a person who is obligated to file an application
under this Part to appoint an agent resident in this State for service of process upon the filing of

such notice or as a condition to the acceptance of such application for review. The application
for approval shall be in a form required by the Commissioner and shall be accompanied by
such fee as may be required by rule.

(©) The following transactions shall not constitute a control transaction requiring the
prior approval of the Commissioner:

(1)  The acquisition of control over voting securities in connection with securing,
collecting, or satisfying a debt previously contracted for in good faith and
not for the purpose of acquiring control of the bank, if the acquiring person
files a notice with the Commissioner, in the form required by the
Commissioner, describing such transaction at least 10 days before the
acquiring person first votes or directs the voting of the voting securities.

(2)  The acquisition of control over voting securities by a person who has
previously engaged in a control transaction with respect to the bank after

receiving the approval of the Commissioner under this Article, which
approval permits the acquisition of control over additional voting securities,
or any person who is an affiliate of the person previously engaging in the
approved control transaction with the permission and who is identified in the

application submitted for the approval, if the acquiring person files a notice
with the Commissioner, in the form required by the Commissioner,
describing the transaction at least 10 days before the acquiring person or
affiliate thereof first votes or directs the voting of the voting securities.

[€)) An acquisition of control over voting securities by operation of law, will, or
intestate succession, if the acquiring person files a notice with the

Commissioner, in_the form required by the Commissioner, describing the

acquisition or transfer at least 10 days before the acquiring person first votes

or directs the voting of the voting securities.

(4)  Bona fide gifts.

(3) A transaction exempted by rules, orders, or declaratory rulings of the
Commissioner issued because approval of such a transaction is not necessary

to achieve the objectives of this Chapter.
(6)  An acquisition of control over voting securities in a transaction subject to
approval under section 3 of the Bank Holding Company Act, as amended
12 U.S.C. § 1842).

(d  Upon receipt of a notice described in subsection (c), the Commissioner may, before
the 10th day following the receipt, notify the acquiring person of the Commissioner's objection
to the exercise of control over the voting securities or may require the acquiring party to submit
further information before exercising control over the voting securities. An acquiring person
receiving a notice of objection shall be required to submit an application for approval of a
control transaction. An acquiring person receiving a notice to submit further information may
be required to provide any information that would be included in an application for approval of
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a control transaction. In the event such an acquiring person is comprised of a group of persons,
the Commissioner may require each member of the group to submit relevant information.

(e) All voting securities over which control has been acquired by an acquiring person
shall not be voted on any matter submitted to a vote of the holders of the outstanding voting
securities of the bank and shall be deemed authorized but unissued for purposes of determining
the presence of a quorum of holders of voting securities until such time as follows:

(1) The Commissioner has approved an application for approval of a control
transaction with respect to the voting securities.

(2)  The transaction is one listed in subsection (c) of this section that does not
require the filing of a notice with the Commissioner.

(3)  The transaction is one listed in subsection (c) of this section that requires a
notice to be filed with the Commissioner and the Commissioner has not
issued an objection to the notice and any requirement of the Commissioner
for the filing of further information has been determined by the
Commissioner to have been satisfied.

"§ 53C-7-102. Application regarding a control transaction.

(@ A person seeking approval of a control transaction involving a bank under this
Article shall file the following with the Commissioner:

(1)  An application in the form prescribed by the Commissioner.

(2)  All filing fees required by a rule of the Commissioner.

(3)  Such information as is required by a rule of the Commissioner or as is
deemed by the Commissioner to achieve the objectives of this Chapter.

(b) In the event a person submifting an application is a group of persons, the
Commissioner may require each member of the group to submit information relevant to the
application.

(¢)  Notwithstanding any laws to the contrary, information about the character,
competence, or experience of an acquiring person or its proposed management personnel or
affiliates shall be deemed a record of the Commissioner and subject to G.S. 53C-2-8.

"§ S3C-7-103. Public notice.

A person filing an application for approval of a control application shall publlsh a public
notice of the filing of the application not more than 30 days before nor more than 10 days after
the filing of the application with the Commissioner. The public notice shall contain the
following:

(1) A statement that the application has been filed with the Commissioner.

(2)  The name of the applicable bank and the address of its principal office.

(3) A statement that any interested person may make written comment on the
proposed control _transaction and that comments received by the
.Commissioner within 14 days of the date of the publication of the public
notice shall be considered. The public notice shall provide the current
mailing address of the Commissioner.

"§ S3C-7-104. Actions on control transaction applications.

(a) The Commissioner shall examine the proposed control transaction, including the
character, competence, and experience of the acquiring person and its proposed management
personnel, to determine whether the interests of the customers and communities served by the
bank would be adversely affected by the proposed control transaction. Not later than the 60th
day following receipt of a completed application for approval of a control transaction, unless
extraordinary circumstances require a longer period of review, the Commissioner shall approve
or deny the application.

(b)  The Commissioner may deny an application for approval of a control transaction for
any of the following reasons:

Senate Bill 816*-Second Edition Page 37



OO0 WV H WK -

General Assembly of North Carolina : Session 2011

(1) The financial condition of the person seeking approval of a control
transaction could jeopardize the financial stability of the bank or the
financial interests of its customers.

(2) An examination of the character, competence, and experience of any
acquiring person or of any of the proposed management personnel shows
that it would not be in the interest of the depositors of the bank, or in the
interest of the public, to permit the person to control the bank.
The plans "or proposals of the person seeking approval with respect to
exercising control over the bank would not be in the best interests of the
bank's customers.
Upon the effective date of such proposed control transaction, the bank would
not be solvent, have inadequate capital, or not be in compliance with this
Chapter or rules of the Commissioner.
The application for approval is incomplete.
If the acquiring person solicits votes for the approval of or consents to the
control transaction from the holders of the voting securities of the bank
adequate and complete disclosures of all material information about the
proposed control transaction, together with a prominent statement that
neither the control transaction nor any solicitation of the holders' votes or
consents have been approved by the Commissioner and that any
representation to the contrary is a criminal offense, have not been made to
the holders.

(c) If an application filed under this Part is approved by the Commissioner, the control
transaction may become effective. All conditions to approval set forth in the order of the

Commissioner shall be enforceable against the person, and each member of a group of persons,
receiving the approval.

"§ S3C-7-105. Appeal.
Any order of the Commissioner denying an application for approval of a control transaction

may be appealed to the Commission by the person filing the application denied, as provided in
GS 53C-2-6.

[=

=

B

"Part 2. Combinations.

"§ S3C-7-201. Combination authority.
With the approval of the Commissioner, a bank may combine with one or more depository

institutions or non-depository institutions, provided that the bank is the surviving entity in any
combination with a non-depository institution. The application for approval shall be in the form
required by the Commissioner and shall be accompanied by a fee as set forth by rule.
"§ S3C-7-202. Combination a
(a) A_bank seeking approval of a combination shall file with the Commissioner an
application for approval, copies of the agreement under which the bank proposes to effect the
combination, and such additional information as the Commissioner shall require by rule or as is
required by the Commissioner in connection with the application in order to achieve the

objectives of this Chapter.
(b) A bank filing an application for approval of a combination shall publish a public

- notice of the filing of the application not more than 30 days before nor more than 10 days after

the filing of the application with the Commissioner. The public notice shall contain the
following:

(1) A statement that the application has been filed with the Commissioner.
(2)  The names of the parties to the proposed combination and the addresses of

their principal offices.
(3) A statement that any interested person may make written comment on the

proposed combination and that comments received by the Commissioner
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within 14 days of the date of the publication of the public notice shall be
considered. The public notice shall contain the current mailing address of the
Commissioner.

(c) The Commissioner shall examine the proposed combination, including the

character, competency, and experience of the proposed directors and executive officers of the

surviving party of the combination, to determine whether the interests of the customers of and
communities served by the parties to the combination would be adversely affected by the

proposed combination.

(d)  Notwithstanding any laws to the contrary, information about the character,
competence, or experience of the directors and executive officers of the parties to a
combination received by the Commissioner shall be subject to G.S. 53C-2-7(b).

"§ S3C-7-203. Decision on application.

Based on the application and the Commissioner's examination, the Commissioner shall
enter an order approving or denying approval of the proposed combination not later than the
60th day following the date the Commissioner notifies the parties that the application is
complete, unless extraordinary circumstances require a longer period of review.

"§ 53C-7-204. Interim banks.

The Commissioner may approve an application to organize an interim bank solely for the
purpose of effecting a combination under this Article. No interim bank shall transact any

business except as is incidental and necessary to its organization and the combination. The

Commissioner may set forth in the order approving the organization such additional conditions

with respect to the interim bank as the Commissioner deems necessary.

"§ 53C-7-205. Fiduciary powers and liabilities of North Carolina financial institutions
combining or transferring assets and liabilities.

Whenever any North Carolina financial institution or federally chartered institution doing
business in this State shall combine with or shall sell to and transfer its assets and liabilities to
any other bank, trust institution, savings institution, or other company, as provided by the laws
of this State or the United States, all the then existing fiduciary rights, powers, duties, and
liabilities of the combining transferring institution, including the rights, powers, duties, and
liabilities as executor, administrator, guardian, trustee, and/or any other fiduciary capacity,
whether under appointment by order of court, will, deed, or other instrument, shall, upon the
effective date of the combination or sale and transfer, vest in, devolve upon, and thereafter be
performed by the surviving or transferee company, and such latter institution shall be deemed

substituted for and shall have all the rights and powers of the transferring institution.
"§ 53C-7-206. Combination with federally chartered institution.

A _combination by a bank with a federally chartered institution in which the federally
chartered institution will be the surviving party shall be subject to approval by the chartering

authority of the federally chartered institution in accordance with the laws of the United States.
"§ 53C-7-207. Combination with a subsidiary.

(a) With the approval of the Commissioner, a bank may do any one the following:
(1) Combine with a subsidiary, so long as a bank is the resulting entity of the

combination.
(2)  Combine a subsidiary with another company, if a subsidiary is the resulting
entity.

(3) Combine two or more subsidiaries of two or more banks under common
control of the same holding company.

The approval of the Commissioner is not required for a combination of a subsidiary and
another company when a subsidiary is not the resulting entity, which shall be effected in
accordance with organizational law applicable to each, or for a combination of two or more
subsidiaries of the same bank.
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(b)  The bank seeking approval of the combination shall file with the Commissioner an

application for approval and such additional information as the Commissioner shall require by
rule or as is required by the Commissioner in connection with the application in order to
achieve the objectives of this Chapter. The bank shall pay to the Commissioner a fee as set
forth by rule.

(¢) The Commissioner shall examine the proposed combination to determine whether
the customers and communities served by the bank would be adversely affected by the
combination, the combination would cause the bank to not be solvent, have inadequate capital,
or not be in compliance with this Chapter or the rules of the Commissioner, or the combination
would present other risks to the safe and sound operation of the bank deemed unacceptable by
the Commissioner.

"§ 53C-7-208. Fiduciary powers and liabilities of combining banks.

Whenever any bank shall combine with another depository institution and the other
depository institution shall be the resulting institution, all the then existing fiduciary rights,
powers, duties, and liabilities of the combining bank, including its rights, powers, duties, and
liabilities as a fiduciary, shall, upon the effective date of the combination, vest in the resulting

depository institution, and the resulting depository institution shall be deemed substituted for
the combining bank for all fiduciary purposes.
"§ 53C-7-209. Appeal. :

Any order of the Commissioner denying an application for approval of a combination may

be appealed to the Commission by a party to the combination as provided in G.S. 53C-2-6.
"Part 3. Charter Conversion.
"§ S3C-7-301. Conversion to a North Carolina bank charter.

(a) Any depository institution that is not a bank may apply to the Commissioner for
permission to convert into a bank and for certification of related amendments to its
organizational documents necessary to effect the conversion. The application for approval shall
be in the form required by the Commissioner and shall be accompanied by a fee as set forth by

rule.

(b) A plan of conversion shall be submitted as a part of the application filed w1th the
Commissioner. The Commissioner may require amendment of the plan.

(c) The Commissioner shall approve the plan of conversion, as amended if applicable,
if upon examination the Commissioner finds the following:

[60) The resulting bank will commence operations in a safe, sound, and prudent
manner with adequate capital, liquidity, reserves, asset composition, and
earnings prospects.

The directors and officers of the converting institution are qualified by
character, competency, and experience to control and operate the resulting
bank in a legal and proper manner.

The interests of the converting institution's customers, creditors, and
shareholders will not be materially and adversely affected by the proposed
conversion.

The plan of conversion is not in violation of the converting institution's
applicable organizational law.

Adequate written disclosure of the material terms of the plan of conversion
and other relevant material information has been or will be made to the

converting institution's equity ownership interest holders as required by the
converting institution's organizational law, including a statement in any such
written disclosure that any materials used to solicit the votes of the holders
have not been approved by the Commission or the Commissioner and that
any representation to the contrary is a criminal offense.
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(d)  Following approval of the plan of conversion, the Commissioner shall supervise and

monitor the conversion process in order to determine compliance by the converting institution

with the plan of conversion and applicable law.
(e) The Commissioner shall authorize by order the consummation of the conversion,

issue a charter, and permit the converting institution to file with the Secretary of State and other
public officials such documents as are necessary to effect the conversion when the
Commissioner determines the conversion process complied with the organizational law
applicable to the converting institution and the plan of conversion was approved, if required by
applicable organizational law, by such vote of the converting institution's equity ownership
interest holders as is required under the organizational law.

[63)] The Commissioner may provide in the order authorizing the consummation of

- conversion for the resulting bank to do the following:

(1) Wind up any activities legally engaged in by the converting institution at the
time of conversion but not permitted to banks.
(2) Return any assets and deposit liabilities legally held by the converting

institution at the time of the conversion but not permitted to be held by
banks.

The length, terms, and conditions of the transitional periods described in this subsection
shall be subject to the discretion of the Commissioner.

(g)  Upon the effective date of the conversion, the converting institution shall continue
in_existence as a bank, and all rights, liabilities, and obligations of whatever kind of the
converting institution shall continue and remain in its new form of organization. Except as may
be authorized by the Commissioner pursuant to subsection (f) of this section, the bank shall
have only those rights, powers, and duties authorized for or imposed upon banks by the laws of
this State and the United States. All actions and proceedings to which the converting institution
was party prior to conversion shall be unaffected by the conversion and shall proceed as if the
conversion had not been effected.

"§ S3C-7-302. Appeal.

Any order of the Commissioner denying an application for approval of a conversion to a
bank may be appealed to the Commission by the party filing the application as provided in
G.S. 53C-2-6.

"§ S3C-7-303. Conversion by North Carolina bank.

(a) A bank may convert to another form of depository institution under the laws of this
State, of another state, or the United States in accordance with applicable law.

(b)  Upon the effective date of the conversion, the depository institution shall notify the
Commissioner of the effective date and file with the Commissioner a copy of its authorization
to operate as a depository institution certified by the applicable federal regulator or financial
institution regulator.

()  Upon the effective date of the conversion, the resulting depository institution shall
cease to be a bank. '

(d  Upon the effective date of the conversion, all rights, liabilities, and obligations of
whatever kind of the bank shall continue and remain in its new form of organization as a
depository institution organized under the laws of this State, another state, or the United States.
All actions and proceedings to which the bank was party prior to conversion shall be unaffected
by the conversion and shall proceed as if the conversion had not been effected.

"Article 8.

. Bank Supervision.
"§ 5S3C-8-1. Commissioner has authority to supervise banks. ' _

(a)  Every bank shall be under the supervision of the Commissioner. It shall be the

Commissioner's duty to enforce the banking laws through the employees and agents of the
OCOB. All banks shall conduct their business in a manner consistent with the banking laws.
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(b) The Commissioner may enter into written agreements, cease and desist order
stipulations, cease and desist orders, consent orders, and similar arrangements with banks and
their holding companies, or either of them; may request resolutions be approved by boards of
directors of banks and their holding companies, or either of them; and may take other similar
corrective actions.

()  Upon written request, the Commissioner may, notwithstanding any other provision
of law to the contrary, issue letters of interpretation, advisory opinions, or written guidance on

any laws under the Commissioner's jurisdiction, provided that the interpretations, opinions, and
guidance shall not have the force and effect of rules of.law.
"§ S3C-8-2. Assessments and fees.
Banks shall pay the following assessments and fees into the OCOB within 10 davs after
receipt of an invoice:
(1)  Annual assessments. — Each bank shall pay a cumulative assessment based
on its total assets as shown on its report of condition made to the
Commissioner as of December 31 each year or the date most nearly
approximating the same, not to exceed the amount determined by applying

the following schedule:
a. On the first fifty million dollars ($50,000,000) of assets, or fraction

- thereof, ten thousand dollars ($10.000).
b. On assets greater than fifty million dollars ($50.000,000) but not

more than two hundred fifty million dollars ($250,000,000), fourteen
dollars ($14.00) per hundred thousand dollars ($100,000), or fraction
thereof.

On assets greater than two hundred fifty million dollars

($250.000,000), but not more than five hundred million dollars
($500.000,000), eleven dollars ($11.00) per hundred thousand dollars
($100.000), or fraction thereof.

On assets greater than five hundred million dollars ($500.000.000),
but not more than one billion dollars ($1,000,000.000), seven dollars
($7.00) per hundred thousand dollars ($100,000), or fraction thereof.
On assets greater than one billion dollars ($1.,000,000,000), but not
more than ten billion dollars ($10,000,000,000), four dollars ($4.00)

per hundred thousand dollars ($100,000), or fraction thereof,
On assets greater than ten billion dollars ($10.000,000,000), two

dollars ($2.00) per hundred thousand dollars ($100,000), or fraction

thereof.
(2)  Assessments on trust assets. — Each bank shall pay an assessment on trust
assets held by it in the amount of one dollar ($1.00) per hundred thousand
dollars ($100,000) of trust assets, or fraction thereof, except that banks are

not required to pay assessments on real estate held as trust assets.

(3)  Special assessments. — If the Commissioner determines that the financial
condition or manner of operation of a bank warrants further examination or
an increased level of supervision, or in the event of a combination or
conversion, the Commissioner may charge, and the institutions shall pay, an
assessment equal to the reasonable cost of further examination, increased
level of supervision, or supervision with regard to_the combination or
conversion. The Commissioner's determination of the cost of further
examination shall be, in the absence of manifest error, dispositive of the
issue of reasonableness.

(4) In the first half of each calendar year, the Commission shail review the
estimated cost of maintaining each division of the OCOB for the next fiscal
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year. If the estimated assessments provided for under this Chapter for any
division shall exceed the estimated cost of maintaining that division for the

next fiscal year, then the Commission may reduce by a uniform percentage
any assessments provided for in this Chapter for that division. If the

estimated assessments provided for in this Chapter for any division shall be
less than the estimated cost of maintaining that division for the next fiscal
year, then the Commission may increase by a uniform percentage any
assessments provided for in this Chapter for that division to an amount that
will increase the amount of assessments to be collected to an amount at least
equal to the estimated cost of maintaining that division of the OCOB for the
next fiscal year,
"§ S3C-8-3. Reports required of banks.
(a) Each bank shall file the following with the Commissioner, at such tlmes, on such
forms, and in such formats as the Commissioner may require:
(1)  Annual reports of conditions.
(2)  Periodic reports for interim periods within a year, not less than monthly in
any case. '

(b) In addition to the reports filed pursuant to subsection (a) of this section, each bank
shall provide to the Commissioner copies of all applications and reports of condition filed by it
under applicable federal law contemporaneously with the filing of such application and reports
by the bank with its primary federal regulator.

©) Nothing in this section shall be interpreted to limit the authority of the
Commissioner to request and obtain other information that the Commissioner may deem

necessary to discharge the duties of the Commissioner under this Chapter.
"§ S3C-8-4. Examination by Commissioner.

(a) The Commissioner may examine everything relating to the business of a bank or its
holding company, and may appoint examiners to make such examination. The examiners shall

file with the Commissioner a full report of the findings resulting from the examination,
including any violation of law or any unauthorized or unsafe practices of the bank or the

holding company disclosed by the examination.

(b)  Examinations under subsection (a) of this section shall be conducted pursuant to
practices and procedures established by the OCOB, provided the Commissioner may take into
consideration the guidelines and requirements for such activity of the primary federal
supervisor of the bank or holding company.

[(9) The Commissioner shall furnish a copy of the report of examination to the bank or
the holding company examined and may, upon request, furnish a copy of the report to_the
primary federal regulator of the bank or its holding company ‘and to the FDIC if not the bank's
primary federal regulator.

"§ 53C-8-5. Examination of affiliates.

The Commissioner, at his or her discretion, may examine the affiliates of a bank to the
extent it is necessary to safeguard the interest of depositors and creditors of the bank and of the
general public, and to enforce the provisions of this Chapter. The Commissioner may conduct
the examination in conjunction with any examination of the bank or an affiliate thereof
conducted by any other state or federal regulatory authority.

"§ S3C-8-6. Access to books and records; right to issue subpoenas, administer oaths, and
examine witnesses. ,

(a) The Commissioner and the Commissioner's examiners and agents:

(€8] Shall have free access to all books and records of a bank, its holding
company, and their affiliates that relate to the business of the bank or the

holding company, and the books and records kept by an officer, agent, or
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employee of the bank or holding company relating to or upon which any
record is kept. '

(2) May subpoena witnesses and administer oaths or affirmations in the
examination of any director, officer, agent, or employee of the bank, its
holding company, or their affiliates or of any other person in relation to

affairs, transactions, and conditions of the bank, its holding company, or
their affiliates.

(3) May require the production of the records, books, papers, contracts, and
other documents of a bank, its holding company, and their affiliates.

(4) May order that improper entries be corrected on the books and records of a
bank, its holding company, and the bank's affiliates.

(b)  The Commissioner may issue subpoenas duces tecum.

(c)  Ifaperson fails to comply with a subpoena so issued or a party or witness refuses to
testify on any matters, a court of competent jurisdiction, on the application of the
Commissioner, may compel compliance by proceedings for contempt as in the case of
disobedience of the requirements of a subpoena issued from the court or a refusal to testify in
the court.

"§ S3C-8-7. Examiner making false report.

If any bank examiner shall knowingly and willfully make any false or fraudulent report of
the condition of any bank that the examiner has examined with the intent to aid or abet the bank
or its affiliates in committing violations of any provision of this Chapter, or if any examiner

-shall keep or accept any bribe or gratuity given for the purpose of inducing the examiner not to

file any report of examination of any bank, or if any examiner shall neglect to make an
examination of any bank by reason of having received or accepted any bribe or gratuity, the
examiner shall be guilty of a Class H felony.

"§ 53C-8-8. Examiner disclosing confidential information.

If any examiner or other employee of the OCOB fails to keep secret the facts and
information obtained in the course of an examination of a bank except as permitted or required
by this Chapter, the examiner shall be guilty of a Class 1 misdemeanor.

"§ S3C-8-9. Loans or gratuities forbidden.

(@) No bank, or any officer, director, employee, or affiliate thereof, shall make an
extension of credit or grant any gratuity to the Commissioner, any deputy commissioner, or any
bank examiner. Any person violating this provision shall be guilty of a Class 1 misdemeanor
and may be fined a sum equal to the amount of the extension made or the gratuity given. If the

Commissioner, any deputy commissioner, or any bank examiner accepts an extension of credit

or gratuity from any bank, or from any officer, director, employee, or affiliate thereof, that
individual shall be guilty of a Class 1 misdemeanor and may be fined a sum equal to the

extension of credit made or the gratuity given.

(b)  Notwithstanding the provisions of subsection (a) of this section, the Commissioner
may exempt from the application of subsection (a) any deputy commissioner or any bank
examiner with respect to any extension of credit existing upon the hiring of the deputy
commissioner or bank examiner by the OCOB and any extension of the term or renewal of such
extension of credit made thereafter, so long as the extension of term or renewal has terms and
conditions generally available to customers of the applicable bank having generally the same
creditworthiness as the deputy commissioner or bank examiner.

"§ S3C-8-10. Willfully and maliciously making derogatory reports.

Any person who shall willfully and maliciously make, circulate, transmit, or otherwise

communicate any statement, rumor, or suggestion to one or more other persons that is directly

or by inference false and derogatory to the financial condition, or affects the solvency or
financial standing. of any bank, or who shall counsel, aid, procure, or induce another to make,
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circulate, transmit, or otherwise communicate any such statement or rumor, shall be guilty of a
Class 1 misdemeanor.
"§ S3C-8-11. Misapplication, embezzlement of funds.

(a) Any person who, with intent to defraud or injure a bank or any other person or with
intent to deceive an officer of the bank or an employee of the OCOB appointed to examine the
affairs of the bank, commits any of the following acts shall be guilty of a felony:

(1) Embezzles, converts, or misapplies any of the money, funds, credit, or
property of the bank, whether owned by it or held in trust.

(2) Issues or puts forth a certificate of deposit; draws an order or bill of
exchange; makes an acceptance; assigns a note, bond, draft, bill of exchange,

mortgage. judgment, or decree; or fictitiously borrows or solicits, obtains, or
receives money for a bank not in good faith.

(3) Makes or permits to be made a false entry in a record of a bank. or conceals
or perrmts to be concealed, by any means or manner, the true and correct
entries in a record of a bank.

(4) Knowingly makes an extension of credit, or permits an extension of credit,
by a bank to any insolvent person or to a person who has ceased to exist, or

that never had any existence, or upon collateral consisting of stocks or bonds
of an insolvent or nonexistent person.

()  Makes or publishes, or knowingly permits to be made or published, a false
report, statement, or certificate as to the true financial condition of a bank.

(b) If an offense committed under this section involves money, funds. credit, or
property with a value of one hundred thousand dollars ($100.000) or more, it is a Class C

felony. If an offense committed under this section involves money, funds, credit, or property
with a value of less than one hundred thousand dollars ($100.,000), it is a Class H felony.
"§ S3C-8-12. Enforcement of the banking laws.

(a) When the Commissioner believes that a violation of the banking laws has occurred
or is continuing, the Commissioner may order an examination or mvestlgatlon of the facts and
circumstances relating to the suspected violation.

(b) Every bank failing to make and transmit any report that the Commissioner is
authorized to require by this Chapter, and in and according to the form prescribed by the
Commissioner, within 10 business days after the receipt of a request or requisition therefor, or
within the extension of time granted by the Commissioner, shall be notified by the
Commissioner, and if the failure continues for five business days after the receipt of the notice,
the delinquent bank shall be subject to a penalty of up to one thousand dollars ($1,000). The
penalty provided by this section shall be recovered in a civil action in any court of competent
jurisdiction, and it shall be the duty of the Attorney General to prosecute all such actions.

- (© In addition to any other powers conferred by this Chapter, the Comm1ss1oner shall -
have the power to do the following:
(1)  Order any bank, trust company, or subsidiary thereof, or any director,
officer, or employee, or any other person the Commissioner is authorized to

regulate, to cease and desist violating any provision of this Chapter or any
lawful rule issued thereunder.

(2)  Order any bank, trust company, or subsidiary thereof, or any director,
officer, or employee, or any other person the Commissioner is authorized to
regulate, to cease and desist from a course of conduct that is unsafe or
unsound and that is likely to cause insolvency or dissipation of assets or is
likely to jeopardize or otherwise seriously prejudice the interests of a
depositor.

(d)  Consistent with Article 3A of Chapter 150B of the General Statutes, notice and
opportunity for hearing shall be provided before any of the actions authorized by this section
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shall be undertaken by the Commissioner. In cases involving extraordinary circumstances
requiring immediate action, the Commissioner may take such action but shall promptly afford a
subsequent hearing upon application to rescind the action taken.

(¢) The Commissioner shall have the power to subpoena witnesses, compel their
attendance, require the production of evidence, administer oaths, and examine any person under
oath in connection with any subject related to a duty imposed or a power vested in the
Commissioner.

[63] The Commissioner may impose a civil money penalty of not more than one

thousand dollars ($1,000) for each violation by any bank, trust company, or subsidiary thereof,
or any director, officer, or employee, or any other person the Commissioner is authorized to

regulate, of an order issued under subdivision (1) of subsection (c) of this section. The
Commissioner may impose a civil money penalty of not more than five hundred dollars
($500.00) per day for each day that a bank, trust company. or subsidiary thereof, or any

director, officer, or employee, or any other person the Commissioner is authorized to regulate,
violates a cease and desist order issued under subdivision (2) of subsection (c) of this section.
The proceeds of civil money penalties imposed pursuant to this subsection, net of documented

expenses of examination and enforcement, shall be remitted to the Civil Penalty and Forfeiture
Fund in accordance with G.S. 115C-457.2.

(g)  Administrative orders issued by the Commissioner and civil money penalties
imposed for violation of such orders shall be subject to review by the Commission, which shall
have power to amend, modify, or disapprove the same at any regular or special meeting,

(h)  Notwithstanding any penalty imposed by the Commissioner, the Commission may,
after notice of and opportunity for hearing, impose, enter judgment for, and enforce, by
appropriate process, a_penalty of not more than ten thousand dollars ($10,000) against any
bank, trust company, or subsidiary thereof, or against any of its directors, officers, or
employees, or any other person the Commissioner is authorized to regulate, for violating any

lawful order of the Commission or Commissioner. The proceeds of civil money penalties
imposed pursuant to this subsection, net of documented expenses of examination and

enforcement, shall be remitted to the Civil Penalty and Forfeiture Fund in accordance with
G.S. 115C-457.2,

(1) If the Commissioner believes that a violation of a criminal statute has occurred, the
Commissioner may refer the matter to the appropriate prosecutorial agency.

"§ S3C-8-13. Immediate action orders.

(a) In the event that the Commissioner determines that a bank has inadequate capital or
insufficient capital or determines that immediate action is necessary to cause a bank to conduct
its business in a safe and sound manner or to cause a bank or any of its directors, officers. or
employees to cease from an act or course of conduct that threatens, or is reasonably probable of
threatening, the financial integrity of the bank, the commissioner may order, as applicable, the
bank to take such corrective action as the Commissioner deems necessary or may order the
bank, director, officer, or employee to immediately cease such conduct, act, or course of
conduct and to refrain therefrom in the future.

(b) Any order made under this section shall be effective upon issuance, provided,
however, that the Commissioner shall promptly afford a subsequent hearing upon the order as
provided in G.S. 53C-2-6.

"§ S3C-8-14. ‘Supervisory control.

(@)  Whenever the Commissioner determines that a bank has insufficient capital and is
conducting its business in an unsafe or unsound manner or in any fashion that threatens the
financial integrity of the bank, the Commissioner may serve a notice of charges on the bank
requiring it to show cause why it should not be placed under supervisory control. The notice of
charges shall ‘specify the grounds for supervisory control and set the time and place for a
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hearing. A hearing before the Commissioner shall be held no earlier than seven days and no
later than 15 days after issuance of the notice of charges.

(b) If after the hearing provided in subsection (a) of this section, the Commissioner
determines that supervisory control of the bank is necessary to protect the bank's customers,
creditors, or the general public, the Commissioner shall issue an order taking supervisory
control of the bank. The board of directors of the bank in office on the date of the issuance of
the order may appeal the order of the Commissioner to the Commission pursuant to
G.S. 53C-2-6 no later than 10 days after the date of the issuance of the order.

[(9) The Commissioner may appoint an agent to supervise and monitor the operations of
the bank during the period of supervisory control. During the period of supervisory control, the
bank shall act in accordance with any instructions and directions as may be given by the
Commissioner, directly or through the agent. and shall not act or fail to act except when to do
so would violate an outstanding order of its federal bank supervisory agent or the FDIC if the
FDIC is not its primary federal regulator.

(d  Within 180 days of the date of the order taking supervisory control, the
Commissioner shall issue an order approving a plan for the termination of supervisory control
on the 30th day following the issuance of the order. The plan may provide for the following:

(1)  The issuance by the bank of debt instruments or shares.

(2) The appointment or removal of one or more officers and/or one or more
directors.

(3)  The reorganization or combination of the bank.

(4) A control transaction with respect to the bank.

(8)  The dissolution and liquidation of the bank.

(e) The reasonable costs of the Commissioner under this section shall be paid by the
bank. The Commissioner's determination of the costs shall be, in the absence of manifest error
dispositive of the issue of reasonableness.

"§ S3C-8-15. Removal of directors, officers, and employees.

(a) If the Commissioner determines that a director, officer, or employee of a bank has
participated in or consented to any violation of this Chapter or an order of the Commissioner,
or has engaged in any unsafe or unsound business practice in the operation of the bank, or has
been dishonest, incompetent, or reckless in the management of the affairs of the bank, or has
persistently violated the laws of this State. or repeatedly violated or failed to comply with any

of the bank's organizational documents, and that as a result, a situation exists requiring prompt
corrective action in order to protect the bank, its customers, or the public, the Commissioner

may issue an order temporarily removing the director, officer, or employee pending a hearing
that shall occur not less 10 days after removal. The order shall state that it is a "Temporary

Order of Removal" and shall further state the grounds upon which it was issued together with

"the date, time, and location of a hearing on the matter. For good cause shown, the

Commissioner may grant the director, officer, or employee subject to the order a 10-day
extension of the hearing date, but the temporary removal order shall remain in full force and
effect. Upon a hearing before the Commissioner within the prescribed time, the temporary
removal order may be dissolved or made permanent in whole or in part.

()  Any removal under this section is effective in all respects as if the removal had been
made by the shareholders of the bank in question.

(¢)  Without the prior written approval of the Commissioner, no director, officer, or
employee subject to an order under this section shall be eligible to be elected, reelected, or
appointed any position as a director, officer, or employee of that bank or any other North
Carolina financial institution during the period of the order's effect.

(d  Anindividual who is the subject of an order of the Commissioner under this section
may appeal the order to the Commission pursuant to G.S. 53C-2-6 no later than 10 days after
the date of issuance of the order.
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"§ S3C-8-16. Emergency powers.

In the event of a natural disaster or other national, regional, state, or local emergency, the
Commissioner may temporarily waive or suspend requirements for compliance by one or more

banks with any provisions of this Chapter.
"§ S3C-8-17. Interstate regulatory agreements.

The Commissioner may enter into_cooperative, coordinating, and information sharing
agreements with (i) any bank supervisory agency having jurisdiction over an out-of-state bank
that operates one or more branches in this State and (ii) any bank supervisory agency of another
state in which a bank operates one or more branches with respect to the periodic examination or
other supervision of the branches of the out-of-state bank operating in this State or the branches

of the bank operating in such other state.
"Article 9.

"Supervisory Liquidation; Voluntary Dissolution and Liquidation.

"Part 1. General Provisions.
"§ S3C-9-101. Supervisory combinations.

Notwithstanding any other provision of this Chapter, in order to protect the public,
including depositors and creditors of a bank, the Commissioner, upon making a finding that a
bank is unable to operate in a safe and sound manner and is not reasonably likely to be able to
resume safe and sound operations, may authorize or require a combination of the bank, a
contro] transaction, or any other transaction, whether or not the Commissioner has taken
supervisory control pursuant to G.S. 53C-8-14. In ordering any such combination, control
transaction, or other transaction, the Commissioner may order that a vote of the bank's
shareholders shall not be required to effect the combination, control transaction, or other
transactions.

"§ S3C-9-102. Distributions; assignments restricted.

A bank that is in the process of involuntary or voluntary dissolution pursuant to this Article

may not make or pay distributions to its shareholders unless the bank has the prior_written
approval of the Commissioner. No bank shall make any general assignment for the benefit of

its creditors except by surrendering possession of its assets to the Commissioner for dissolution
and liquidation pursuant to G.S. 53-9-301, and any other purported assignment by the bank for
the benefit of its creditors shall be void.

"§ 53C-9-103. Cancellation of charter.

Whenever a combination, dissolution, or other transaction occurs by which a bank ceases to
exist or ceases to be eligible for a charter, the Commissioner shall by order cancel the bank's
charter and shall publish the order in accordance with G.S. 53-1-4(59). A copy of the order
shall be filed by the Commissioner with the Secretary of State. The bank shall continue to exist
under Chapter 55 of the General Statutes for the purpose of dissolving and liquidating its
business and affairs.

"Part 2. Voluntary Dissolution and Liquidation.

"§ 53C-9-201. Voluntary dissolution prior to receipt of charter.

A bank in formation may, prior to issuance of its charter, give notice to the Commissioner
and, with the Commissioner's consent, abandon its application to the Commissioner and

dissolve and liquidate by a _majority vote of its board of directors and as provided under

Chapter 55 of the General Statutes.
"§ 53C-9-202. Voluntary dissolution. .

(a) With the approval of the Commissioner, a bank may engage in a voluntary
dissolution and liquidation.

(b) If, by a majority vote, the board of directors of a bank should determine that in their
judgment the bank should be dissolved and liquidated, then the board of directors shall submit

immediately to the Commissioner the following documents, certified by an appropriate officer
of the bank:
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(1)  The board of directors' resolution.

(2)  The bank's proposed articles of dissolution.

(3)  The board of directors' plan for liquidation.
(4) Any notices or proxy solicitation materials proposed to be sent to
shareholders.

(¢)  The Commissioner shall examine the documents submitted under subsection (b) of

this section and such other matters as the Commissioner deems relevant and may issue an order
authorizing the bank and its board of directors to proceed with dissolution and liquidation as
provided in G.S. 53C-9-203. Examination by the Commissioner of the materials referred to in
subsection (b)(4) of this section shall not be deemed to be approval of the documents for any
purpose.

(d) At any annual or special meeting of shareholders called for the purpose of voting

upon a proposal for voluntary dissolution of a bank, the shareholders of the bank may, by an
affirmative vote, in person or by proxy, of the holders of shares representing at least two-thirds

of the votes entitled to be cast on such matters, resolve to dissolve and liquidate the bank in
accordance with the order of the Commissioner issued under subsection (c) of this section.

(e) If a_majority of the board of directors of a bank should determine that in its best
judgment the bank should be dissolved and liquidated but deems it impractical or otherwise

inadvisable to proceed with a vote upon voluntary dissolution by the shareholders, then the
board of directors shall immediately forward a certified copy of its resolution to the
Commissioner and the Commissioner shall place the bank in receivership pursuant to
G.S. 53C-9-301.
"§ 53C-9-203. Voluntary dissolution and liquidation procedure.

(a) At the appropriate time, the Commissioner shall do the following:

, (1)  Inform the FDIC and the bank's federal supervisory agency if other than the

EFDIC.

(2)  Select and appoint a receiver or receiver in liquidation, just as if the
liguidation were involuntary under G.S. 53C-9-301.
(3)  Attach a certificate of approval to the articles of dissolution, and the bank

shall then file the certified articles with the Secretary of State.
(b)  Upon the filing of the articles of dissolution with the Secretary of State, it shall be

unlawful for the bank to accept any additional deposit accounts or additions to deposit accounts
or make any additional extensions of credit, but all its income and receipts in excess of actual
expenses of liquidation of the bank shall be applied to the discharge of its liabilities.

(c)  The persons charged with liquidation of the bank in the approved plan of dissolution
shall cause to be published a public notice stating the bank has closed and will dissolve and
liquidate and notifying its depositors and creditors to present their claims for payment,
specifying the method for doing so.

(d) The bank may pay reasonable compensation, subject to the approval of the

Commissioner, to the persons charged with its liquidation.
(e)  Any bank in the process of voluntary dissolution and liquidation shall be subject to

examination by the Commissioner and shall furnish any reports required by the Commissioner.
[63) If the Commissioner determines at any time that the voluntary liquidation plan is not
workmg, the Commissioner may place the bank in receivership pursuant to G.S. 53C-9-301,
"Part 3. Receivership; Involuntary Dissolution.
"§ S3C-9-301._ Receivership. .
(@  The Commissioner may take custody of the books, records, and assets of every kind
and character of any bank in the instances established in Part 2 of this Article or if it reasonably

appears from one or more examinations made by the Commissioner that any of the following

conditions exist:

Senate Bill 816*-Second Edition Page 49



P
OOV NONWUVHE WN -

DO DN et bt it b et ek et ek et
O VOOV E WN -

22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43
44
45
46
47
48
49
50

General Assembly of North Carolina Session 2011

(1)  The directors or officers of the bank, or the liquidators of the bank subject to
a voluntary plan of liquidation, have neglected, failed, or refused to take
action that the Commissioner deems necessary for the protection of the bank.

The directors, officers, or liquidators of the bank have impeded or obstructed

an examination.
The business of the bank is being conducted in a fraudulent, illegal, or
unsafe manner.
The bank is in an unsafe or unsound condition to transact business and it is
not reasonably probable that it will be able to return to a safe and sound
condition.
The capital of the bank is impaired such that the likely realizable value of its
assets is insufficient to pay and satisfy the claims of all depositors and all
creditors.
The directors or officers of the bank, or the liquidators of a bank subject to a
voluntary plan of liquidation, have assumed duties or performed acts in
excess of those authorized by applicable statutes or regulations, by the bank's
organizational documents or plan of liquidation, or without supplying the
required bond.

(7)  The bank is insolvent or is in imminent danger of insolvency or has

suspended its ordinary business transactions due to insufficient funds.

(8)  The bank is unable to continue operations.

(b)  Unless the Commissioner reasonably finds that an emergency exists that requires
that the Commissioner take custody immediately, the Commissioner shall first give written
notice to the board of directors of the bank specifying which of those circumstances listed in
subdivisions (1) through (8) of subsection (a) have been determined to exist and shall allow a
reasonable time in which corrections may be made before a receiver of the bank will be
appointed as outlined in subsections (¢) and (d) of this section. For these purposes, "written
notice" shall be deemed to include any report of examination or other confidential or
nonconfidential written communication that is either directly from the Commissioner or is
joined in by the Commissioner.

© The Commissioner shall appoint as receiver or coreceivers one or more qualified
persons for the purpose of receivership and liquidation of the bank of which the Commissioner
has taken custody under subsection (a) of this section, which receiver shall furnish a bond in
such form and amount, and with such surety, as the Commissioner may require.

(d) The Commissioner may appoint the FDIC or its nominee as the receiver, and the
receiver shall be permitted to serve without posting bond. In the event of such an appointment,
the Commissioner shall thereafter be forever relieved of any and all responsibility and liability

in respect to the receivership and the liquidation of the bank.
(¢) In the event the Commissioner takes custody of a bank and then appoints a receiver

for the bank, the Commissioner shall serve personally at the bank's principal office through the
officer who is present and appears to be in charge, the Commissioner's order taking possession
and, if applicable, the Commissioner's order appointing a receiver for the bank in liquidation.
The Commissioner shall also mail a certified copy of the order taking possession and the
appointing order by certified mail or by express delivery to any previous receiver or other legal
custodian of the bank and to the Clerk of Superior Court of Wake County. The Commissioner
shall give notice to the public of the Commissioner's actions by posting a notice summarizing
the Commissioner's actions near the entrance to each branch of the bank, and the Commissioner

shall issue a similar public notice as defined in G.S. 53C-1-4(59).

[63)] Whenever a receiver for a bank is duly appointed and qualified under subsection (¢) -

or (d) of this section: :
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(1)  The receiver, by operation of law and without any conveyance or other
instrument, act, or deed, shall succeed to all the rights, titles, powers, and
privileges of the bank, its shareholders, officers, and directors, or any of
them, and to the titles to the books, records, and assets of every description
of any previous receiver or other legal custodian of the bank. Neither the
shareholders. officers, or directors, nor any of them, shall thereafter, except
as expressly provided in this section, have or exercise any rights, powers, or
privileges or act in connection with any assets or property of any nature of
the bank in receivership.

2 The Commissioner may, at any time, direct the receiver (unless it is the
FDIC) to return the bank to its previous or a newly constituted management
and its shareholders.

(3) A receiver, other than the FDIC, may, at any time during the receivership
and before final liquidation, be removed and a replacement appointed by the
Commissioner. '

(g) A receiver may perform any of the following acts:

(1) Demand, sue for, collect, receive, and take into possession all the goods and
chattels, rights and credits, moneys and effects, lands and tenements, books,
papers, choses in action, bills, instruments, notes, intangible interests, and
property of every description of the bank.

Foreclose mortgages, deeds of trust, and other liens granted to the bank to
the extent the bank would have the right to do so.

Seek injunctions and institute suits for the recovery of any property,
damages, or demands existing in favor of the bank, and shall, upon the
receiver's own application, be substituted as party plaintiff in the place of the
bank in any suit or proceeding pending at the time of the receiver's
appointment.

Sell, convey, and assign any or all of the property rights and interests owned
by the bank.

Appoint agents and engage independent contractors.

Examine papers and investigate persons.

Make and carry out agreements with the FDIC for the payment or
assumption of the bank's liabilities, in whole or in part, and to sell, convey,
transfer, pledge, or assign assets as security or otherwise and to make
guarantees in connection therewith.

Perform all other acts that might be done by the employees, officers, and
directors of the bank.

These powers shall be continued in effect until liquidation of the bank or until return of the
bank to its prior or newly constituted management.

(h)  The Commissioner may, unless the FDIC has been appointed as receiver, determine
that the receivership proceedings of a bank should be discontinued and the possession of the
bank returned to newly constituted management. The Commissioner shall then remove the
receiver and restore all the rights, powers, and privileges of the bank's depositors, shareholders,
customers, employees, officers, and directors. The return of a bank to a newly constituted
management from the possession of a receiver shall, by operation of law and without any

conveyance or other instrument, act, or deed, vest in the bank the title to all property held by
the receiver in the capacity as receiver for the bank.

(i) Claims against a bank in receivership shall have the following order of priority for
payment:
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(1)  Costs, expenses. and debts of the bank incurred on or after the date of the

appointment of the receiver, including compensation for the receiver and a
reasonable sum for the time of employees and agents of the OCOB,

Claims of holders of deposit accounts.

Claims of secured creditors in such order of priority as is established by
applicable law or regulation.

Claims of general creditors.
Claims of holders of the bank's shares in the order of preference established

by the bank's organizational documents.
[6)) All claims of each class described within subsection (i) of this section shall be paid

in_full so long as sufficient assets are available therefor. Members of a class for which the
receiver cannot make payment in full shall be paid an amount proportionate to their total
claims.

(k) The Commissioner may direct the receiver to make payment of claims for which no
provision is made in this section and may direct the payment of less than all claims within a

class. :
) When all assets of the bank have been fully liquidated, all claims and expenses have

been paid or settled, and the receiver has recommended a final distribution, the dissolution of
the bank in receivership shall be accomplished in the following manner:

(1)  The receiver shall file with the Commissioner a detailed report, in a form to
be prescribed by the Commissioner, of the receiver's acts and proposed final
distribution of the bank's assets.

(2) Upon the Commissioner's approval of the final report of the receiver, the
receiver shall make the final distribution of the bank's assets in any manner

as the Commissioner may direct.

(3) When any unclaimed property, including funds due to a known but
" unlocated depositor, remains following the final distribution of the bank's

assets, such property shall be promptly transferred to the State Treasurer to
hold in accordance with the provisions of Chapter 115B of the General
Statutes.

(4)  Upon completion of the actions described in this subsection, the process of
dissolution and liquidation of the bank shall be deemed complete, and the
Commissioner_shall issue a certification of completed liquidation to the

Secretary of State.

(5) Upon_completion of the process of dissolution and liquidation, the
Commissioner _shall cause an examination of the receiver's activities and

records to be conducted, with which the receiver shall assist. The accounts of
the receiver shall then be ruled upon by the Commissioner, and if approved,
the receiver shall be given a final and complete discharge and release.

"Part 4. Provisions Relating to Any Dissolution or Receivership.

"§ S3C-9-401. Statute relating to receivers applicable to insolvent banks.
The provisions of G.S.1-507.1 through 1-507.11, relating to receivers, when not

inconsistent with the provisions of this Article, shall apply to the liquidation of banks under this
Article.
"§ 53C-9-402. Storage and destruction of records.

(a) Any record of a bank that is in or has completed the process of dissolution and
liquidation may be kept in compliance with the provisions of G.S. 53C-6-14.

(b)  All records of a bank that has completed the process of dissolution and liquidation
shall be held in such place as in the Commissioner's judgment will provide for their proper

safekeeping and protection.
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(c)  After the expiration of five years from the date of filing of the certificate of
completed liquidation under G.S. 53C-9-301, the records of the liquidated bank may be
destroyed by the Commissioner using commercially reasonable record destruction procedures.

(d Nothing in this section shall be construed to authorize the destruction by the
Commissioner of any of the records of the OCOB made by it with reference to the dissolution,

receivership, or liquidation of any bank.
"§ 53C-9-403. Authority to serve as trustee terminated.

Whenever any bank that has been, or shall be, appointed trustee in any indenture, deed of
trust, or other instrument of like character, executed to secure the payment of any bonds, notes,
or other evidences of indebtedness, has been or shall be placed in receivership, the powers and
duties of the bank as trustee in any such instrument shall, upon the entry of an order of the clerk
of superior court having jurisdiction under G.S. 53C-9-405 appointing a successor trustee, upon
a petition as described in this Part, immediately cease.

"§ S3C-9-404. Petition for new trustee; upon parties interested.

In all cases of dissolution receivership and liquidation under this Article, the clerk of
superior court of any county in which an indenture, deed of trust, or other instrument of like
character is recorded shall, upon the verified petition of any person interested in any such trust,
either as trustee, beneficiary, or otherwise, which interest shall be set out in the petition, enter

an order directing service, in the manner required by law for service of summons, on all
interested parties of a notice requiring all persons having any interest in the trust to appear at

the clerk's office on a day designated in the order and notice, not less than 30 days from the
date of the first publication of the notice, and show cause why a new trustee shall not be
appointed. The notice shall set forth the names of the parties to the indenture, deed of trust, or .
other such instrument, and the date the documents were executed and the place of recording.

"§ 53C-9-405. Appointment of substitute trustee where no objection made.

If, upon the day fixed in the notice, no person appears and objects to the appointment of a
substitute trustee, the clerk of superior court shall, upon such terms as he or she deems

advisable to the best interest of all parties, appoint a competent person authorized to act as
substitute trustee, who shall be vested with and shall exercise all the powers conferred upon the
trustee named in the instrument.

"§ 53C-9-406. Hearing where objection made; appeal from order.
If objection is made to the appointment of a new trustee under this Part, the clerk shall hear
and determine the matter, and from his or her decision an appeal may be prosecuted as in cases

of special proceedings generally.
"§ 53C-9-407. Registration of final order.

The final order of appointment of a new trustee or trustees under this Part shall be certified
by the clerk of superior court issuing the order and shall be recorded in the office of the register

of deeds in the county or counties in which the instrument under which the appointment has
been made is recorded.
"§ S3C-9-408. Petition and order applicable to all instruments involved.

The petition and the order appointing a new trustee or trustees under this Part may apply to
any number of indentures, deeds of trust, or other instruments, wherein the same trustee or
trustees are named.

"§ S3C-9-409. Additional remedy.

The appointment of a substitute trustee as described in this Part shall be in addition to and

not substitution for any other remedy provided by law.
"Article 10.
Bank Holding Companies.

"Part 1. Change in Control.
"§ 53C-10-101. Holdings companies.
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Every holding company, as defined in G.S. 53C-1-4(39). of a bank shall register with the
Commissioner and maintain that registration on an annual basis in the form prescribed by the

Commissioner.
"§ S3C-10-102. Holding company control transaction.

(a)  Except as otherwise expressly permitted by this section, a person shall not engage in
a control transaction to which a holding company formed under the laws of this State and
having a bank as a subsidiary is a party without the prior approval of the Commissioner. A
person may contract to engage in a control transaction with the consummation of the control
transaction being subject to receipt of the approval of the Commissioner.

(b) The Commissioner may require a person who is obligated to file a_notice or an
application under this section to appoint an agent resident in this State for service of process
upon the filing of the notice or application or as a condition to the acceptance of the notice or

application for review. An application for approval shall be in a form required by the
Commissioner and shall be accompanied by such fee as may be required by rule. ,

()  The following transactions shall not constitute a_control transaction under this
section requiring the prior approval of the Commissioner:

(1)  The acquisition of control over voting securities by a person who has
previously engaged in a control transaction with respect to the holding
company after receiving the approval of the Commissioner under this
Article, which approval permits the acquisition of control over additional
voting securities, or any person who is an affiliate of the person previously
engaging in the approved control transaction with such permission and who
is identified in the application submitted for the approval, if the acquiring

person files a notice with the Commissioner, in the form required by the
Commissioner, describing the transaction at least 10 days before the

acquiring_person or affiliate thereof first votes or directs the voting of the
voting securities.
(2)  An acquisition of control over voting securities by operation of law, will, or

intestate succession, if the acquiring person files a notice with the

Commissioner, in the form required by the Commissioner, describing_the
acquisition or transfer at least 10 days before the acquiring person first votes

or directs the voting of the voting securities.

(3)  Bona fide gifts.

(4) A transaction exempted by rules, orders, or declaratory rulings of the
Commissioner, issued because approval of the transaction is not necessary to
achieve the objectives of this Chapter.

(5)  An acquisition of control over voting shares exempt from the prior approval
requirements set forth in section 3 of the Bank Holding Company Act, as

amended (12 U.S.C. § 1842), pursuant to the exceptions described in items

(A). (B) or (C) of that section.

(d) Upon receipt of a notice described in subsection (c) of this section, the

Commissioner may, before the 10th day.following the receipt. notify the acquiring person of
the Commissioner's objection to the exercise of control over the voting securities or may
require the acquiring party to submit further information before exercising control over the
voting securities. An acquiring person receiving_a notice of objection shall be required to
submit an application for approval of a control transaction. An acquiring person receiving a
notice to submit further information may be required to provide any information that would be
included in an application for approval of a control transaction. In the event such an acquiring

person is comprised of a group of persons, the Commissioner may require each member of the
group to submit relevant information.
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(e)  All voting securities over which control has been acquired by an acquiring person
shall not be voted on any matter submitted to a vote of the holders of the outstanding voting
securities of the holding company of a bank and shall be deemed authorized but unissued for
purposes of determining the presence of a quorum of holders of voting_securities until such
time as follows:

(1)  The Commissioner has approved an application for approval of a control

transaction with respect to the voting securities.

(2)  The transaction is one listed in subsection (c) of this section that does not
require the filing of a notice with the Commissioner.

(3)  The transaction is one listed in subsection (c) of this section that requires a

notice to be filed with the Commissioner and the Commissioner has not
issued an objection to the notice and any requirement of the Commissioner
for the filing of further information had been determined by the
+ Commissioner to have been satisfied.
"§ 53C-10-103. Application regarding a control transaction.
(a) A person seeking approval of a control transaction to which a holding company of a
bank is a party under this Article shall file the following with the Commissioner:
(1)  An application in the form prescribed by the Commissioner.
(2)  All filing fees required by rule of the Commissioner.
(3)  Any other information required by a rule of the Commissioner or deemed by

the Commissioner to achieve the objectives of this Chapter.
(b) In the event a person submitting an application is a group of persons, the

Commissioner may require each member of the group to submit information relevant to the
application. , :
()  Notwithstanding any laws to the contrary, information about the character,

competence, or experience of an acquiring person or its proposed management personnel or
affiliates shall be deemed a confidential record of the Commissioner subject to

G.S. 53C-2-7(b).
"§ 53C-10-104. Public notice.

A person filing an application for approval of a control transaction shall publish a public
notice of the filing of the application not more than 30 days before nor more than 10 days after
the filing of the application with the Commissioner. The public notice shall contain the
following: '

(1) A statement that the application has been filed with the Commissioner.

(2)  The name of the applicable holding company and the address of its principal
office.

(3) A statement that any interested person may make written comment on the
proposed control transaction and that comments received by the
Commissioner within 14 days of the publication of the public notice shall be

considered. The public notice shall provide the current mailing address of
the Commissioner.

"§ 53C-10-105. Actions on control transaction applications.

(a) The Commissioner shall examine the proposed control transaction, including the
character, competence, and experience of the acquiring person and its proposed management
personnel, to determine whether the financial stability of the holding company or the interests
of the customers served by one or more ‘bank subsidiaries of the holding company would be
adversely affected by the proposed control transaction. Not later than the 60th day following
receipt of a completed application for approval of a control transaction unless extraordinary

circumstances require a longer period of review, the Commissioner shall approve or deny the
application.
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(b)  The Commissioner may deny an application for approval of a control for any of the

following reasons:
(1) The financial condition of the person seeking approval of a control

transaction could jeopardize the financial stability of the holding company,
one or more bank subsidiaries of the holding company, or the financial
interests of the bank's customers.

(2)  An examination of the character, competence, or experience of any acquiring

person or of any of the proposed management personnel of the holding
company shows that it would not be in the interest of the customers of one or

more of the bank subsidiaries of the holding company or in the interest of the

public to permit the person to control the holding company.

(3) The plans or proposals of the person seeking approval with respect to
exercising control over the holding company would not be in the best
interests of the customers of one or more bank subsidiaries of the holding
company.

(4)  Upon the effective date of the proposed control transaction, one or more of

the bank subsidiaries of the holding company would not be solvent, have

inadequate capital, or not be in compliance with this Chapter or rules of the

Commissioner.

The application for approval is incomplete.

If the acquiring person solicits votes for the approval of or consents to the

control transaction from the holders of the voting securities of the holding

company, adequate and complete disclosures of all material information

about the proposed control transaction, together with a prominent statement

that neither the control transaction nor any solicitation of such holders' votes
or _consents has been approved by the Commissioner and that any

representation to the contrary is a criminal offense. have not been made to
the holders.

(€) If an application filed under this Part is approved by the Commissioner, the control
transaction may become effective. All conditions to approval set forth in the order of the
Commissioner shall be enforceable against the person, and each member of a group of persons,
receiving the approval.

"§ 53C-10-106. Appeal.
Any order of the Commissioner denying an application for approval of a control transaction

may be appealed to the Commission by the person filing the application denied, as provided in
G.S. 53C-2-6.

B

"Part 2. Combinations.
"§ 53C-10-201. Combination authority.

With the approval of the Commissioner, a holding company of a bank may combine with
one or more other holding companies or other companies. The application for approval shall be
in the form required by the Commissioner and shall be accompanied by such fee as may be
required by rule.

"§ 53C-10-202. Combination application and investigation.

(a) A holding company of a bank seeking approval of a combination shall file with the

Commissioner an application for approval, copies of the agreement under which the holding

company proposes to effect the combination, and any additional information that the
Commissioner shall require by rule or as is required by the Commissioner in connection with

.the application in order to achieve the objectives of this Chapter.

(b) A holding company filing an application for approval of a combination shall publish
a public notice of the filing of the application not more than 30 days before nor more than 10
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days after the filing of the application with the Commissioner. The public notice shall contain
the following:
1

(1) A statement that the application has been filed with the Commissioner.
(2)  The names of the parties to the proposed combination and the addresses of
3)

its principal offices.

A statement that any interested person may make written comment on the
proposed combination and that comments received by the Commissioner
within 14 days of the publication of the public notice shall be considered.
The public notice shall provide the current mailing address of the
Commissioner.

(c) ~ The Commissioner shall examine the proposed combination, including the
character, competency, and experience of the proposed directors and executive officers of the
surviving party of the combination, to determine whether the interests of the customers and
communities served by the banks controlled by the parties to the combination would be
adversely affected by the proposed combination.

(d)  Notwithstanding any laws to the contrary, information about the character,
competence, and experience of the directors and executive officers of the parties to a
combination received by the Commissioner shall be deemed a confidential record of the
Commissioner subject to G.S. 53C-2-7(b).

"§ 53C-10-203._Decision on application.

Based on the application and the Commissioner's examination, the Commissioner shall

enter an order approving or denying approval of the proposed combination not later than the

60th day following the date the Commissioner notifies the parties that the application is
complete, unless extraordinary circumstances require a longer period of review.

"§ 53C-10-204. Appeal.

Any order of the Commissioner denying an application for approval of a combination may

be appealed to the Commission by a party to the combination, as provided in G.S. 53C-2-6.
"Part 3. General Authority.
"§ 53C-10-301. Cease and desist order.

Upon a finding that any action of a holding company subject to this Article may be in
violation of any banking laws, the Commissioner, after a reasonable notice to the holding
company and an opportunity for it to be heard, shall have the authority to order it to cease and
desist from such action. If the holding company fails to appeal the decision within 10 days of
the date of the issuance of the order in accordance with G.S. 53C-2-6, and continues to engage
in the action in violation of the Commissioner's order to cease and desist such action, it shall be
subject to a civil money penalty of twenty thousand dollars ($20,000) for each day it remains in
violation of the order. The penalty provision of this section shall be in addition to and not in
lieu of any other provision of law applicable to a holding company's failure to comply with an

order of the Commissioner. The clear proceeds of the civil money penalty shall be remitted to
the Civil Penalty and Forfeiture Fund in accordance with G.S. 115C- 457 2.

"§ S3C-10-302. Other control changes.
Each holding company of a bank shall report to the Commissioner any changes in its

directors, president, chief executive officer, or chief financial officer by the close of the second

day on which the holding company is open for business following the change."
SECTION 5. G.S. 1-339.1(a) reads as rewritten:

“(a) A judicial sale is a sale of property made pursuant to an order of a judge or clerk in
an action or proceedmg in the superior or district court, including a sale pursuant to an order
made in an action in court to foreclose a mortgage or deed of trust, but is not

(7) A sale made in the course of liquidation of a bank pursuant to G-S—53-20;
Article 9 of Chapter 53C of the General Statutes, or
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SECTION 6. G.S. 24-1.1A(d) reads as rewritten:

"(d) The loans or investments regulated by G-8-53-45_G.S. 53C-5-3 shall not be subject
to the provisions of this section.”

SECTION 7. G.S. 25-4-405(c) reads as rewritten:

- "(¢) A transaction, although subject to this Article, is also subject to G.S.41-2.1,
33-146-1; 53C-6-6, 54-109.58, and 54B-129, and in case of conflict between the provisions of
this section and either of those sections, the provisions of those sections control.”

SECTION 8. G.S. 36C-1-102 reads as rewritten:
"§ 36C-1-102. Scope.

This Chapter applies to any express trust, private or charitable, with additions to the trust,
wherever and however created. The term "express trust” includes both testamentary and inter
vivos trusts, regardless of whether the trustee is required to account to the clerk of superior
court. This Chapter also applies to any trust created for or determined by judgment or decree
under which the trust is to be administered in the manner of an express trust. This Chapter does
not apply to constructive trusts, resulting trusts, conservatorships, estates, trast-Payable on
Death accounts as defined in G-5-53-146:2; G.S. 53C-6-7, 54-109.57, 54B-130, and 54C-166,
trust funds subject to G.S. 90-210.61, custodial arrangements under Chapter 33A of the General
Statutes and Chapter 33B of the General Statutes, business trusts providing for certificates to be
issued to beneficiaries, common trust funds, voting trusts, security arrangements, liquidation
trusts, and trusts for the primary purpose of paying debts, dividends, interest, salaries, wages,
profits, pensions, or employee benefits of any kind, or any arrangement under which a person is
nominee or escrowee for another."

SECTION 9. G.S. 53-163.1(b) reads as rewritten:

"(b) Funds held in a fiduciary capacity by a depository institution, awaiting investment
or distribution may, unless prohibited by the instrument creating the fiduciary relationship, be
deposited in the commercial or savings or other department of the depository institution,
provided that it shall first set aside under control of the trust department as collateral security,
the classes of securities listed in G.S. 159-30(c) as being eligible for the investment of funds by
local governments and public authorities equal in market value of such deposited funds, or
readily marketable commercial bonds having not less than a recognized "A" rating equal to one
hundred and twenty-five percent (125%) of the funds so deposited.

The securities so deposited or securities substituted therefor as collateral in the trust
department by the commercial or savings or other department (as well as the deposit of cash in
the commercial or savings or other department by the trust department) shall be held pursuant
to the provisions of G-8-—53-43(6).G.S. 53-163.3.

If such funds are deposited in a depository institution insured under the provisions of the
Federal Deposit Insurance Act, the above collateral security will be required only for that
portion of uninvested balances of each trust which are not fully insured under the provisions of
that act."

SECTION 10. Article 14 of Chapter 53 of the General Statutes is amended by
adding a new section to read:
"§ 53-163.3. Fiduciary funds awaiting investment.

A bank that is a trust institution may maintain separate departments and deposit in its
commercial department to the credit of its trust department all uninvested fiduciary funds of
cash and secure all such deposits in the name of the trust department, whether in consolidated
deposits or for separate fiduciary accounts, by segregating and delivering to the trust

department such securities as are required by G.S. 53-163.1 for such deposits. Such securities

shall be held by the trust department as security for the full payment or repayment of all such
deposits and shall be kept separate and apart from other assets of the trust department. Until all

of the deposits shall have been accounted for to the trust department or to the individual
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fiduciary accounts, no creditor of the bank shall have any claim or right to such security. When
fiduciary funds are deposited by the trust department in the commercial department of the bank,
the deposit thereof shall not be deemed to constitute a use of such funds in the general business
of the bank. To the extent and in the amount such deposits may be insured by the FDIC, the
amount of security required for such deposits by this section may be reduced. The Banking
Commission shall have power to make such rules as it may deem necessary for the enforcement
of the.provisions of this section."
SECTION 11. G.S. 53-167 reads as rewritten:

"§ 53-167. Expenses of supervision.

Eachlieensee;-for For the purpose of defraying necessary expenses of the Commissioner-of
Banks-and-his-agents-in-supervising-them;_ Office of Commissioner of Banks for supervision,
each licensee shall pay to the Commissioner ef Banks-the-fees-preseribed-in-G-S—53122-at-the
times-thereinspeeified:_an assessment not to exceed eighteen dollars ($18.00) per one hundred

thousand dollars ($100,000) of assets, or fraction thereof, plus a fee of three hundred dollars
($300.00) per office; provided, however, a consumer finance licensee shall pay a minimum
annual assessment of not less than five hundred dollars ($500.00). The assessment shall be
determined on a consumer finance licensee's total assets as shown on its report of condition
made to the Commissioner as of December 31 of each year, or the date most nearly
approximating that date. If the Commissioner determines that the financial condition or manner
of operation of a consumer finance licensee warrants further examination or an increased level
of supervision, the licensee may be subject to assessment not to exceed the amount determined
in accordance with the schedule set forth in this section."

SECTION 12. G.S. 53-184(a) reads as rewritten:

"(a) Each licensee shall maintain all books and records relating to loans made under this
Article required by the Commissioner of Banks to be kept, and the Commissioner, his deputy,
or duly authorized examiner or agent or employee is authorized and empowered to examine
such records at any reasonable time. Such books and records may be maintained in the form of
magnetic tape, magnetic disk, optical disk, or other form of computer, electronic or microfilm
media available for examination on the basis of computer printed reproduction, video display or
other medium acceptable to the Commissioner of Banks; provided, however, that such books
and records so kept must be convertible into clearly legible tangible documents within a
reasonable time. Any licensee having more than one licensed office may maintain such books
and records at a location other than the licensed office location if such location is approved by
the Commissioner; provided that, upon such requirements as may be imposed by the
Commissioner of. Banks, there shall be available to the borrower at each licensed location or
such other location convenient to the borrower, as designated by the licensee, complete loan
information; and provided further that such books and records of each licensed office shall be
clearly segregated. When a licensee maintains its books and records outside of North Carolina,
the licensee shall make them available for examination at the place where they are maintained
and shall pay for all reasonable and necessary expenses incurred by the Commissioner in
conducting such examination. Where the data processing for any licensee is performed by a
person other than the licensee, the licensee shall provide to the Commissioner of Banks a copy
of a binding agreement between the licensee and the data processor which allows the
Commissioner of Banks, his deputy, or duly authorized examiner or agent or employee to
examine that particular data processor's activities pertaining to the licensee to the same extent
as if such services were being performed by the licensee on its own premises; and,
notwithstanding the provisions of G-:8-53-167-and-53-122.G.S. 53-167, when billed by the
Commissioner of Banks, the licensee shall reimburse the Commissioner of Banks for all costs
and expenses incurred by the Commissioner in such examination."

SECTION 13. G.S. 53-188 reads as rewritten:
"§ 53-188. Review of regulations, order or act of Commission or Commissioner.
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The Commission may review any rule, regulation, order or act of the Commissioner done
pursuant to or with respect to the provisions of this Article. Any person aggrieved by any such
rule, regulation, order or act may appeal, pursuant to G-8-53-92¢d); G.S. 53C-2-6(b), to the
Commission for review upon giving notice in writing within 20 days after such rule, regulation,
order or act complained of is adopted, issued or done. Notwithstanding any other provision of
law to the contrary, any aggrieved party to a decision of the Commission shall be entitled to
petition for judicial review pursuant to G-8-53-92¢d)- G.S. 53C-2-6(b)."

SECTION 14. G.S. 53-208.27(b) reads as rewritten:

"(b) The Banking Commission may review any rule, regulation, order, or act of the
Commissioner done pursuant to or with respect to the provisions of this Article. Any person
aggneved by any such rule, regulation, order, or act may appeal, pursuant to G-8-53-92(d);

G.S. 53C-2-6(b), to the Commission for review upon providing notice in writing within 20 days
after any rule, regulation, order, or act complained of is adopted, issued, or done.
Notwithstanding any other provision of law, any aggrieved party to a decision of the Banking
Commission shall be entitled to petition for judicial review pursuant to 6-5-53-92(d)-
G.S. 53C-2-6(b)."

SECTION 15. G.S. 53-215 reads as rewritten:
"§ 53-215. Appeal of Commissioner's decision.

Any aggrieved party in a proceeding under G:8-53-2H_G.S. 53-211, 53C-10-102, or
6:8-53-2271 53C-10-201 may, within 20 days after final decision of the Commissioner,
appeal in writing any decision to the State Banking Commission. An appeal under this section
shall be made pursuant to G-8-53-92¢d)- G.S. 53C-2-6. Notwithstanding any other provision of
law, any aggrieved party to a decision of the State Banking Commission shall be entitled to
petition for judicial review pursuant to 6-5-53-92¢d)-G.S. 53C-2-6."

SECTION 16. G.S. 53-217 reads as rewritten:
"§ 53-217. Enforcement.

The Commissioner shall have the power to enforce the provisions of this Article through an
action in any court of this State or any other state or in any court of the United States, as
provided in 6:8-53-94—and-G-S—53-134;_G.S. 53C-8-12, for the purpose of obtaining an

appropriate remedy for violation of any provision of this Asticle~ineludingsuch—criminal

penalties-as-are-contemplated by G-S-53-134-Article. "
SECTION 17. G.S. 53-224.11(b) reads as rewritten:

"(b) A North Carolina State bank desiring to establish and maintain a branch in another
state under thxs section shall ﬁle an apphcatlon ona form prescrlbed by the Gemﬂﬁss*eﬂer—and

Commlssmner If the Commxssxoner finds that the apphcant has the ﬁnanmal resources
sufficient to undertake the proposed expansion without adversely affecting its safety or
soundness and that the establishment of the proposed branch is in the public interest, the
Commissioner may approve the application. In acting on the application, the Commissioner
shall consider the views of the appropriate bank supervisory agencies. The applicant bank may
establish the branch when it has received the written approval of the Commissioner."
SECTION 18. G.S. 53-224.18 reads as rewritten:

"§ 53-224.18. Authority of State banks to establish interstate branches by merger.

With the prior approval of the Commissioner, a North Carolina State bank may establish,
maintain, and operate one or more branches in a state other than North Carolina pursuant to an
interstate merger transaction in which the North Carolina State bank is the resulting bank. Not
later than the date on which the required appllcatlon for the interstate merger transaction is filed
with the responsible federal bank supervisory agency, the applicant North Carolina State bank
shall file an application on a form prescribed by the Commissioner-and-pay-the-fee-preseribed
by-regulation-pursuant-te-G-S—53-122. Commissioner. The applicant shall also comply with the
applicable provisions of G-8-—53-12: Part 2 of Article 7 of Chapter 53C of the General Statutes.
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If the Commissioner finds that (i) the proposed transaction will not be detrimental to the safety
and soundness of the applicant or the resulting bank, (ii) any new officers and directors of the
resulting bank are qualified by character, experience, and financial responsibility to direct and
manage the resulting bank, and (iii) the proposed merger is consistent with the convenience and
needs of the communities to be served by the resulting bank in this State and is otherwise in the
public interest, it shall approve the interstate merger transaction and the operation of branches
outside of North Carolina by the North Carolina State bank. Such an interstate merger
transaction may be consummated only after the applicant has received the Commissioner's
written approval.”
SECTION 19. G.S. 53-224.20 reads as rewritten:

"§ 53-224.20. Notice and filing requirements.

Any out-of-state bank that will be the resulting bank pursuant to an interstate merger
transaction involving a North Carolina bank shall notify the Commissioner of the proposed
merger not later than the date on which it files an application for an interstate merger
transaction with the responsible federal bank supervisory agency, and shall submit a copy of
that application to the Commissioner and pay the filing fee required by the Commissioner. All
banks which are parties to such interstate merger transaction involving a North Carolina State
bank shall comply with G-8-53-32 Part 2 of Article 7 of Chapter 53C of the General Statutes
and with other applicable state and federal laws. Any out-of-state bank which shall be the
resulting bank in such an interstate merger transaction shall comply with Article 15 of Chapter
55 of the North Carolina General Statutes."

SECTION 20. G.S. 53-224.24(a) reads as rewritten:

"(a) The Commissioner may make such examinations of any branch of an out-of-state
state bank established under this Article and located in this State as the Commissioner may
deem necessary to determine whether the branch is operating in compliance with the laws of
this State and to ensure that the branch is being operated in a safe and sound manner. The

provisions of G=8-—53-H7_Article 8 of Chapter 53C of the General Statutes apply to such
examinations."”

SECTION 21. G.S. 53-224.30 reads as rewritten:
"§ 53-224.30. Appeal of Commissioner's decision.

Any aggrieved party in a proceeding under this Article may, within 20 days after final
decision of the Commissioner, appeal, in writing, such decision to the North Carolina State
Banking Commission. An appeal under this section shall be made pursuant to G-S-53-92(d)-
G.S. 53C-2-6. Notwithstanding any other provision of law, any aggrleved party to a decision of
the Commission shall be entitled to petition for judicial review pursuant to G-S-53-92¢d)-
G.S. 53C-2-6."

SECTION 22. G.S. 53-232.12(b) is repealed.
SECTION 23. G.S. 53-232.17 reads as rewritten:
"§ 53-232.17. Appeal of Commissioner's decision.

Any aggrieved party in a proceeding under this Article may, within 20 days after final
decision of the Commissioner, appeal such decision in writing to the Banking Commission. An
appeal under this section shall be made pursuant to G-5-53-92(d)-G.S.53C-2-6.
Notwithstanding any other provision of law, any aggrieved party to a decision of the Banking
Commission shall be entitled to petition for judicial review pursuant to
6:5-53-92(d).G.S. 53C-2-6."

SECTION 24. G.S. 53-244.120(c) reads as rewritten:

"(c) The requirements of G-S—53-99()G.S.53C-2-7 regarding the privacy or
confidentiality of any information or material provided under subsections (a) and (b) of this
section, and any privilege arising under any other federal or State law with respect to such
information or material, shall continue to apply to the information or material after it has been
disclosed to an entity described in subsection (a) or (b) of this section. Information or material
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held by such an entity shall not be subject to disclosure under any State law governing the

disclosure to the public of information held by an officer or agency of the State. The entities

described in subsections (a) and (b) of this section may share information and material with all

State and federal regulatory officials with mortgage industry oversight authority without the

loss of privilege or the loss of confidentiality protections provided by State or federal law."
SECTION 25. G.S. 53-244.121 reads as rewritten:

"§ 53-244.121. Review by Banking Commission.

The Banking Commission may review any rule, regulation, order, or act of the
Commissioner made pursuant to or with respect to the provisions of this Article, and any
person aggrieved by any rule, regulation, order, or act may, pursuant to G-S-—53-92(d);
G.S. 53C-2-6, appeal to the Banking Commission for review upon giving 20 days' written
notice after the rule, regulation, order, or act is adopted or issued. The notice of appeal shall
specifically state the grounds for appeal and, in the case of an appeal from a contested case
proceeding before the Commissioner, shall set forth in numbered order the assignments of error
for review by the Banking Commission. Failure to specify the assignments of error shall
constitute grounds to dismiss the appeal. Failure to comply with the briefing schedule as
provided by the Banking Commission shall also constitute grounds to dismiss the appeal.
Notwithstanding any other provision of law, any party aggrieved by a decision of the Banking
Commission shall be entitled to an appeal pursuant to 6:5-53-92¢(d)-G.S. 53C-2-6."

SECTION 26. G.S. 53-252 reads as rewritten:
"§ 53-252. Appeal of Commissioner's decision.

The Commission may review any rule, regulation, order, or act of the Commissioner done
pursuant to or with respect to the provisions of this Article. Any person aggrieved by any such
rule, regulation, order, or act may appeal, pursuant to G-8-53-92(d);G.S. 53C-2-6, to the
Commission for review upon giving notice in writing within 20 days after such rule, regulation,
order, or act complained of is adopted, issued, or done. Notwithstanding any other provision of
law, any aggrieved party to a decision of the Banking Commission shall be entitled to petition
for judicial review pursuant to G-8-53-92(d)-G.S. 53C-2-6." ‘

SECTION 27. G.S. 53-272 reads as rewritten:
"§ 53-272. Appeals.

The Banking Commission may review any rule, regulation, order, or act of the
Commissioner done pursuant to or with respect to the provisions of this Article. Any person
aggrieved by any such rule, regulation, order, or act may appeal, pursuant to G6-S-53-92(d);
G.S. 53C-2-6, to the Commission for review upon giving notice in writing within 20 days after
such rule, regulation, order, or act complained of is adopted, issued, or done. Notwithstanding
any other provision of law, any aggrieved party to a decision of the Banking Commission shall
be entitled to petition for judicial review pursuant to G-8-53-92(d)-G.S. 53C-2-6."

SECTION 28. G.S. 53-289 reads as rewritten:
"§ 53-289. Commission may review rules, orders, or acts by Commissioner.

The Commission may review any rule, regulation, order, or act of the Commissioner done
pursuant to or with respect to the provisions of this Article. Any person aggrieved by any such
rule, regulation, order, or act may appeal, pursuant to G-8-53-92(d);G.S. 53C-2-6, to the
Commission for review upon giving notice in writing within 20 days after such rule, regulation,
order, or act complained of is adopted, issued, or done. Notwithstanding any other provision of
law, any aggrieved party to a decision of the Banking Commission shall be entitled to petition
for judicial review pursuant to G-S-53-92(d)-G.S. 53C-2-6."

SECTION 29. G.S. 53-301(a) reads as rewritten:

"(a) Except as otherwise provided in this Article, or when the context clearly indicates
that a different meaning is intended, the following definitions shall apply throughout this
Article:
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(7)  "Branch" has the meaning set forth in 6:5-53-13a)-G.S. 53C-1-4(11).
SECTION 30. G.S. 53-359(b) reads as rewritten:

"(b) A merger or share exchange authorized by subsection (a) of this section, shall be
governed by Article 11 of Chapter 55 of the General Statutes and 6:5-53-1%G.S. 53C-7-205.
An acquisition or transfer of assets authorized by subsection (a) of this section shall be
governed by Article 12 of Chapter 55 of the General Statutes and 6-8—53-1%G.S. 53C-7-205."

SECTION 31. G.S. 53-366 reads as rewritten:
"§ 53-366. Applicability of other laws to authorized trust institutions; status of State trust
company.

(a) Except as otherwise provided in this Article, the following provisions of this
Chapter shall apply to authorized trust institutions:

3) 653531%G.S. 53C-7-208.
Article 8 of this-Chapter_53C of the General Statutes, except where it clearly
appears from the context that a particular provision is not applicable to trust
business or trust marketing, and except that the provisions of this Article
shall apply in lieu of:
. G-5-53-95;:G.S. 53C-8-2. -
G-S53-104;G.S. 53C-8-3.
G-S-53-105;G.S. 53C-8-17.

S3TE

a S -G.S.
b S :G.S.
c S- :G.S.
d: G-S53-106;:-and
e: S- :

(10) Article 14 of this Chapter.

(b)  Rules adopted by the Commissioner to implement those provisions of this Chapter
made applicable to authorized trust institutions by subsection (a) of this section also shall apply
to authorized trust institutions unless the rules are inconsistent with this Article or it clearly
appears from the context that a particular provision is inapplicable to trust business or trust
marketing. :

(c) Activities of authorized trust institutions for clients shall not be considered the sale
or issuance of checks under G-5—53-194- Article 16 of Chapter 53 of the General Statutes.

(d)  Until the Commissioner has issued new rules governing State trust companies, State
trust companies shall be governed by rules issued by the Commissioner for banks acting in a
fiduciary capacity, except to the extent the rules are inconsistent with this Article or it clearly
appears from the context that a particular provision is inapplicable to the business of a State
trust company.

()  Notwithstanding any other provision of this Chapter a State trust company:
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(2) Is a "bank" for purposes of laws made applicable to authorized trust
institutions in this section and for purposes of G.S. 53-277.

(3)  Is atrust company organized and doing business under the laws of the State
of North Carolina, a substantial part of the business of which is exercising
fiduciary powers similar to those permitted national banks under authority of
the Comptroller of the Currency, and which is subject by law to supervision
and examination by the Commissioner as a banking institution; and

(4) Is afinancial institution similar to a bank.

® In the case of a State trust company controlled by a company that has declared itself
to be a "financial holding company" under 12 U.S.C. § 1843(1)(1)(C)(i), deposits held for an
account shall be deemed to be "trust funds" within the meaning of 12 U.S.C. § 1813(p) unless
all fiduciary duties with respect to the account are explicitly disclaimed. This subsection does
not prescribe the nature or extend the scope of any fiduciary duties; the nature and extent of any
fiduciary duties with respect to deposits held for accounts shall be as provided by the
instruments and laws applicable to those accounts.

(g8)  Subject to any limitations contained in this Article, an authorized trust institution is
a "trust company", a "corporate trustee", a "corporate fiduciary", and a "corporation acting in a
fiduciary capacity", as such and similar terms are used in the General Statutes, except where it
clearly appears from the context in which those terms are used that a different meaning is
intended."

SECTION 32. G.S. 53-368(c) is repealed.

SECTION 33. G.S. 53-385 reads as rewritten:

"§ 53-385. Inventory.

Within 90 days after the filing of a notice described in 6:8-53-279;G.S. 53-379, the
Commissioner shall file an inventory of the assets and liabilities, not including assets and
liabilities held in accounts of the State trust company, of the State trust company. A copy of the
inventory shall be filed with the clerk of the superior court of the county in which the action is
pending, and a copy shall be kept on file with the State trust company. The inventory shall be
open for inspection during usual business hours, provided that nothing herein shall require the
State trust company to remain open unnecessarily."

SECTION 34. G.S. 53-412 reads as rewritten:

"§ 53-412. Commissioner hearings; appeals.

(a) This section does not grant a right to a hearing to a person that is not otherwise
granted by governing law.

(b) The Commissioner may convene a hearing to receive evidence and argument
regarding any matter before the Commissioner for decision or review under the provisions of
this Article. The hearing shall be conducted in accordance with Article 3A of Chapter 150B of
the General Statutes.

(c)  Disputes over decisions and actions of the Commissioner under the provisions of
this Article shall be "contested cases" as defined in G.S. 150B-2(2).

(d)  Except as expressly provided otherwise by this Chapter, an order of the
Commissioner may be appealed, in writing, to the Commission for review, pursuant to
6-8-53-92(d)- G.S. 53C-2-6. The Commission may affirm, modify, or reverse a decision of the
Commissioner.

(e) Petitions for judicial review from the Commission shall be made to the Wake
County Superior Court and shall proceed as provided in G-5-53-92(d)-G.S. 53C-2-6."

SECTION 35. G.S. 54-73 reads as rewritten:

"§ 54-73 Bankmg laws appllcable

{GﬂS—S%—Heés—%%}— The bankmg laws as deﬁned in G S 53C 1 4(5) 1nsofar as apphcable
and not in conflict with the provisions hereof shall apply to land mortgage associations."
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SECTION 36. G.S. 54B-4(b) reads as rewritten:
"(b)  Asused in this Chapter, unless the context otherwise requires, the term:

(14a) "Commissioner" means the Commissioner of Banks authorized pursuant to
6-5-53-92-Article 2 of Chapter 53C of the General Statutes.

SECTION 37. G.S. 54B-34.2(a) reads as rewritten:

"(a) A savings and loan association, upon a majority vote of its board of directors, may
apply to the Commissioner of Banks for permission to convert to a bank, as defined under
6:8-53-11); G.S. 53C-1-4(4), or to a national bank or other form of depository institution and
for certification of appropriate amendments to its certificate of incorporation to effect the
change. Upon receipt of an application to so convert, the Commissioner of Banks shall examine
all facts connected with the conversion including receipt of approval of the converting
institution's plan of conversion by other federal or state regulatory agencies having jurisdiction
over the institution upon completion of its conversion. The depository institution applying for
permission to convert shall pay all the expenses and costs of examination."

SECTION 38. G.S. 54B-46(a) reads as rewritten:

“(a) Any bank, as defined in G-8-53-1—G.S. 53C-1-4(4). may convert to a stock
association as provided in this section."

SECTION 39. G.S. 54B-47(a) reads as rewritten:

"(a)  Any State association, upon a majority vote of its board of directors, may apply to
the Commissioner of Banks for permission to merge with any bank, as defined in G-S-53-1
G.S. 53C-1-4(4)."

SECTION 40. G.S. 54B-54 reads as rewritten:
"§ 54B-54. Deputy commissioner of Savings Institutions Division.
There shall be a deputy commissioner of the Savings Institutions Division as appointed by

- the Commissioner in G-8-53-93-}1b).G.S. 53C-2-2. The deputy commissioner authorized by

this section shall perform any duties and exercise any powers directed by the Commissioner."
SECTION 41. G.S. 54B-158 reads as rewritten:
"§ 54B-158. Insured or guaranteed loans.
An association may make insured or guaranteed loans in accordance with the provisions of
G-S-—53-45.G.S. 53C-5-3." '
SECTION 42. G.S. 54C-4(b) reads as rewritten:

"(b) Unless the context otherwise requires, the following definitions apply in this
Chapter: '

(8a) Commissioner. — The Commissioner of Banks authorized pursuant to

G-5-53-92:Article 2 of Chapter 53C of the General Statutes.

SECTION 43. G.S. 54C-40(a) reads as rewritten:

"(a) A State savings bank, upon a majority vote of its board of directors, may apply to
the Commissioner of Banks for permission to merge with any bank, as defined in GS-531
G.S. 53C-1-4(4), or any association, as defined in G.S. 54B-4."

SECTION 44. G.S. 54C-47(a) reads as rewritten:

"(a) A State savings bank, upon a majority vote of its board of directors, may apply to
the Commissioner of Banks for permission to convert to a bank, as defined under 6:8-53-+);
G.S. 53C-1-4(4), or to a national bank or other form of depository institution and for
certification of appropriate amendments to its certificate of incorporation to effect the change.
Upon receipt of an application to so convert, the Commissioner of Banks shall examine all facts
connected with the conversion, including receipt of approval of the converting institution's plan
of conversion by other federal or state regulatory agencies having jurisdiction over the
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institution upon completion of its conversion. The depository institution applying for
permission to convert shall pay all the expenses and costs of examination."
SECTION 45. G.S. 54C-122(e) reads as rewritten:

"(e) A savings bank may make insured or guaranteed loans in accordance with

G-S-53-45-G.S. 53C-5-3."
SECTION 46. G.S. 116B-55 reads as rewritten:
"§ 116B-55. Contents of safe deposit box or other safekeeping depository.

Contents of a safe deposit box or other safekeeping depository held by a financial
organization is presumed abandoned if the apparent owner has not claimed the property within
the period established by G-8-53-43-7G.S. 53C-6-13 and shall be delivered to the Treasurer as
provided by that section. If the contents include property described in G.S. 116B-53, the
Treasurer shall hold the property for the remainder of the applicable period set forth in that
section before the property is deemed to be received for purpose of sale under G.S. 116B-65."

SECTION 47. G.S. 120-123 reads as rewritten:
"§ 120-123. Service by members of the General Assembly on certain boards and
commissions.

No member of the General Assembly may serve on any of the following boards or
commissions:

(3a) The State Banking Commission, as established by G-S—53-92:Article 2 of
Chapter 53C of the General Statutes.

SECTION 48. G.S. 143-143.9(1) reads as rewritten:

"(1) Bank. — A federally insured financial institution including institutions
defined under G-=8—53-+1);G.S. 53C-1-4(4), savings and loan associations,
credit unions, savings banks and other financial institutions chartered under
this or any other state law or chartered under federal law."

SECTION 49. G.S. 164-11.6(a) reads as rewritten:

"(a)  The chapters, subchapters, articles and sections now comprising Volume 2B of the
General Statutes of North Carolina, and Cumulative Supplement thereto, consisting of
6-8-53-1G.S. 53C-1-1 through 82-18, now in force, as amended, are hereby reenacted and
designated as Replacement Volume 2B of the General Statutes of North Carolina."

SECTION 50. G.S. 164-11.7(a) reads as rewritten:

"(a) The chapters, subchapters, articles and sections now comprising Volumes 2B and
2C of the General Statutes of North Carolina, and Cumulative Supplements thereto, consisting
of 6:8-53-3G.S. 53C-1-1 to G.S. 105-462, now in force, as amended, are hereby reenacted and
designated as 1965 Replacement Volumes 2B, 2C and 2D of the General Statutes of North
Carolina."

SECTION 51. This act becomes effective October 1, 2012.
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Short Title:  Banking Law Modernization Act. ' o (Public)
Sponsors: ' '
Referred to:
May 21, 2012
A BILL TO BE ENTITLED

AN ACT TO REWRITE THE BANKING LAWS OF NORTH CAROLINA, AS
RECOMMENDED BY THE JOINT LEGISLATIVE STUDY COMMISSION ON THE
MODERNIZATION OF NORTH CAROLINA BANKING LAWS.

The General Assembly of North Carolina enacts:

SECTION 1. Articles 1 through 10, 12, and 13 of Chapter 53 of the General

Statutes are repealed.

SECTION 2. The title of Chapter 53 of the General Statutes reads as rewritten:
: "Chapter 53.
"Banks:Regulation of Financial Services." .
SECTION 3. Chapter 53 of the General Statutes is amended by adding the
following new Article to read:
"Article 1A.
"General Provisions.

"§ 53-1.1. Banking definitions applicable to this Chapter.
Except as otherwise provided by law, the definitions contained in G.S. 53C-1-4 shall apply
to terms used in this Chapter." '
SECTION 4. The General Statutes are amended by adding a new Chapter to read:
"Chapter S3C.

Regulation of Banks.
"Article 1.

"General Provisions.

"§ 53C-1-1. Tltle
This Chapter shall be known and may be cited as Regulation of Banks and Other F 1nanc1al
Services.
"§ S3C-1-2. Scope and applicability of Chapter.
(a) nless the context specifies otherwise, this Chapter shall apply to the following:
All existing banks organized or created under the laws of this State.
All banks created under the provisions of Article 3 of this Chapter.
All persons who subject themselves to the provisions of this Chapter.
All persons who become subject to the penalties provided for in this Chapter
as a consequence of violating any of the provisions of this Chapter.
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[38)
N

(b)  Transactions validly entered into before the effective date of this act and the rights,
duties, and interests flowing from them remain valid and may be terminated, completed, or
enforced as required or permitted by any statute amended or repealed by the law by which this
act was enacted as though the amendment or repeal had not occurred.

(c)  Except as restricted by federal law, a federally chartered depository institution that
has a branch in this State shall have all the rights, powers, and privileges and shall be entitled to

the same exemptions and immunities as banks organized or created under the laws of this State.

(d)  Except as restricted by federal law or the laws of another state in which it was
organized or created, an out-of-state bank that has a branch in this State shall have, with respect
to activities conducted through such branch, all the rights, powers, and privileges and shall be
entitled to the same exemptions and immunities as banks organized and created under the laws
of this State.

(e) Any reference in this Chapter to a state or federal law, regulation, or agency shall be
deemed to refer to any replacement law or regulation or any successor agency. whether or not
this Chapter explicitly provides for that reference.

"§ S3C-1-3. Existing banks; prohibitions, injunctions.

(@ No depository institution organized or created under the laws of this State may
operate as a bank except in accordance with this Chapter. Banks established prior to the
effective date of this act may continue operation under their existing organizational documents

but shall be subject to all other requirements of this Chapter.
(b)  No person shall operate in this State as a "bank," "savings bank." "savings and loan

association," "trust company." or otherwise as a depository institution or trust institution unless
established as a depository institution or trust institution under the laws of this State or another -

state or established under federal law. Unless so authorized, no person doing business in this
State shall do either of the following: '
(1) Use in its name the term "bank," "savings and loan," "savings bank,"
"banking company," "trust company." or words of similar meaning that lead
the public reasonably to believe that it conducts the business of a depository
institution or trust institution.
(2) Use any sign, letterhead, circular, or Web site content or advertise or

communicate in any manner that would lead the public reasonably to believe
that it conducts the business of a depository institution or trust institution.
(c)  Upon application by the Commissioner, a court of competent jurisdiction may issue
an injunction to restrain any person from violating or from continuing to violate this section.
"§ S3C-1-4. Definitions and application of terms.
" Unless the context requires otherwise, the following definitions apply in this Chapter:
(1)  Acquire. — To obtain the right or power to vote or to direct the voting of
voting securities of a bank or holding company as follows:

Through a purchase of or share exchange for shares.
By reason of an issuance of shares or the exercise of a right under a

warrant, option, or convertible security or instrument to acquire
shares. :

Pursuant to an agreement or trust or through any similar transaction,
event, or contractual right.
(2) Acting in concert. — Knowing participation in a joint activity or

interdependent conscious parallel action toward the common goal of

obtaining control of a bank or holding company, whether or not pursuant to
an express agreement, including participation in a combination or pooling of

voting securities of a bank holding company for such common purpose
pursuant to any contract, understanding, relationship, agreement, or other

arrangement, whether written or otherwise.

o |
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3)

@

EEEE

(12)

(13)
(14)

Affiliate. — A person that, directly or indirectly, controls, is controlled by, or
is under common control with another person. Each member of a group of
persons acting in concert shall be deemed an affiliate of the group.

Bank. — Any corporation, other than a credit union, savings institution, or

trust institution, that is organized under the laws of this State and is engaged

in the business of receiving deposits (other than trust funds), paying monies,

and making loans.
Bank operating subsidiary. — A subsidiary that is under the control of a bank

and engages only in activities in which a bank may engage pursuant to
G.S. 53C-5-1.

Bank premises. — Any improved or unimproved real estate, whether or not
open to the public, that is utilized or intended to_be utilized by a bank,

including additional space to rent as a source of income.
Bank supervisory agency. — Any of the following agencies:

- a. The CFPB, FDIC, Federal Reserve Board, OCC, and any successor

to these agencies.
b. Any_agency of another state with primary responsibility for

chartering and supervising depository inspitutions organized under
the laws of that state.
Any agency of a sovereign nation with primary responsibility for

chartering and supervising depository institutions organized under
the laws of that nation.

Bankers' bank. — As defined in Regulation D of the Federal Reserve Board,
12 C.F.R. §204.121.

Banking laws. — All laws which the Commissioner or the OCOB is
authorized to enforce under any applicable statute.

Board of directors. — A governing board of a company that is responsible for
policy, oversight, and compliance.

Branch. — An office of any bank or a depository institution organized under

the banking laws of the United States, another state, or another sovereign
nation, other than that depository institution's principal office, in which -
deposits are received. A branch may also engage in any of the functions or

services authorized to be engaged in by the bank of which it is a branch. The
term "branch" does not include a non-branch bank business office,

automated teller machine, remote deposit facility, remote service unit,
customer-bank communications terminal, point-of-sale terminal, automated

banking facility or other direct or remote information processing device or
machine, whether manned or unmanned, by means of which information

relating to any financial service or transaction rendered to the public is
stored and transmitted. instantaneously or otherwise, to or from a bank or
other nonbank terminal.

Capital. — An amount equal to the bank's "total capital” as that term is used
by the FDIC in 12 C.F.R. Part 325:; provided, that if the term "total capital"
is replaced by a term including substantially the same elements as "total
capital," the term "capital" as used in this Chapter shall mean an amount
equal to the amount calculated by application of the definition of such
replacement term.

Capital impairment. — The reduction of a bank's capital at any time below its

required capital.
Central reserve bank. — A depository institution of which at least fifty

percent (50%) of its shares are owned by other depository institutions.

1
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(15) CFPB. — The Consumer Financial Protection Bureau or its successor.

(16 Charter. — A document issued by the Commissioner in_accordance with
Article 3 of this Chapter permitting a bank to conduct banking business.

(17) Combination. — A merger, share exchange, or transfer or acquisition of all or
substantially all assets and liabilities of a person undertaken in compliance
with such federal laws and laws of this State or other states as may be

applicable.

(18) Commission. — The State Banking Commission provided for in
G.S. 53C-2-1.

(19) Commissioner. — The Commissioner of Banks provided for in G.S. 53C-2- 2

(20) Company. — A corporation, limited liability company, partnership, joint
‘venture, business trust, trust, syndicate, _association, unincorporated
organization, or other form of business entity.

(21) Control. — The possession, directly or indirectly, of the power or right to
direct or to cause the direction of the management or policies of a person by
reason of an_agreement, understanding, proxy, or power of attorney or
through the ownership of or voting power over ten percent (10%) or more of
the voting securities of the person.

(22) Control transaction. — The acquisition of control over a bank or a holding
company other than pursuant to a combination.

(23) Credit union. — A credit union as defined in G.S. 54-109.1.

' (24) De novo branch. — A branch of a bank or of an out-of-state bank within this

State that is established as a branch, and not (i) by virtue of an acquisition of

the existing branch of another bank or out-of-state bank, (i) by a

combination _involving the bank or out-of-state bank, or (iii) by the
conversion of a non-branch bank business office to a branch.

(25) Deposit. — A "deposit" as defined in Section 3(1) of the Federal Deposit
Insurance Act, 12 U.S.C. § 1813(1).

(26) Deposit insurance. — Insurance of a bank's deposit accounts where the
beneficiaries are the holders of the insured accounts.

(27) Depository institution. — A bank, out-of-state bank, savings s institution, or
federally chartered institution, the deposits of which are insured by the
FDIC.

(28) Deputy commissioner. — An individual appointed by the Commissioner to

such office as provided by G.S. 53C-2-3.

(29) Distribution. — With respect to a bank, "distribution" has the same meaning

as set forth in Chapter 55.
(30) DPC subsidiary. — A _debt previously contracted subsxdlary of a bank that
acquires in good faith an equity ownership interest through foreclosure or
other realization on collateral, by way of a compromise of a disputed or
contested claim, or to avoid a loss in connection with a debt previously
contracted or to which the bank transfers an equity ownership interest so
acquired by the bank.

(31) Equity ownership interest. — Any beneficial equity or similar interest,
whether direct or indirect, including shares, limited or general partnership
interests, and membership interests in a limited liability company.

(32) - Examination. — A supervisory inspection of a bank, a progosed bank, a

holding company, or a branch of an out-of-state bank operating in this State’
that may include inspection of all relevant information, including

information of or about the subsidiaries and affiliates of the bank, proposed
bank holding company, or branch. "Examination" also includes an

Senate Bill 816* S816-CSRO-34 [v.1]
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(33)
@
(35)
(36)

37

investigation of any person with respect to any violation or suspected

violation of any provision of this Chapter by such person, or a review of
facts and circumstances relevant to the Commissioner's consideration of the
issuance of an order pursuant to this Chapter.

Farm credit system institution. — A lending institution regulated by the Farm
Credit Administration.

FDIC. — The Federal Deposit lnsurance Corporation or its successor.

Federal Reserve Board. — The Board of Governors of the Federal Reserve
System or its successor.

Federal savings association. — A federal savings association or federal
savings bank chartered under Section 5 of the Home Owners' Loan Act, 12
U.S.C. § 1464.

Federally chartered institution. — A national bank or federal savings

38

Ee

39

40

| E

e E EE E

(47

association.
Financial subsidiary. — A "ﬁn_ancnal subsidiary” as defined in 12 U.S.C. §

24a(g).
Holding company. — A company that controls a depository institution or that

controls a company that directly or indirectly controls a depository
institution.
Immediate family. — An individual's spouse, father, mother, children,

- brothers, sisters, and grandchildren; the father, mother, brothers and sisters

of the individual's spouse; and the spouse of the individual's child, brother,
or sister,
Inadequate capital. — An amount of capital equal to at least seventy-five

percent (75%) but less than one hundred percent (100%) of required capital.
Individual. — A human being.

Insufficient capital. — An amount of capital less than seventy-five percent
(75%) of required capital.

Lower-tier subsidiary. — Any bank operating subsidiary in which a _bank
subsidiary has an equity ownership interest.

National bank. — A banking association organized under 12 U.S.C. § 21.
Non-branch bank business office. — Any staffed physical location open to the
public in this State in which an office of a bank, out-of-state bank
depository institution established under the laws of another state, or federally
chartered institution that is not a branch, an office of a separately organized
subsidiary of such depository institution, or an office of the holding
company of"such depository institution, at which one or more banking or
banking-related products or services are offered, other than the taking of
deposits. The provision of remote deposit capture facilities or services by a
non-branch bank business office shall not be deemed to be a taking of
deposits. Non-branch bank business offices include loan production offices,
mortgage loan offices, and msurance agency offices, or a combination

thereof.
North Carolina financial institution. — A bank, savings institution, or trust

(ﬁ)
(49)

company organized under the laws of this State. For purposes of the
Securities Act of 1933 and the Securities Exchange Act of 1934, any North

Carolina financial institution is a banking institution.
OCC. — The Office of the Comptroller of the Currency or its successor.

OCOB. — The Office of the Commissioner of Banks as provided in
G.S. 53C-2-3.

$816-CSRO-34 [v.1] ' Senate Bill 816* Page 5
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Organizational documents. — The charter, certificate of organization, articles
of incorporation, articles of association, certificate of limited partnership,
bylaws, operating agreement, partnership agreement, and any other similar
documents required to be prepared or adopted by a company in connection
with its organization, and as thereafter amended from time to time.

Organizational law. — The laws of the jurisdiction of organization of a

company applicable to the organization of the company and its governance,
including approval of transactions by its board of directors, shareholders,

Organizers. — One or more individuals who are the organizers of a proposed
bank responsible for the business of the proposed bank from the filing of the

application to the Commission's final decision on the application.
Out-of-state bank. — A bank that is organized, chartered, or created under the

laws of a state other than this State and the deposits of which are insured by

Person. — An individual, a company, or a group of persons who are acting in

Plan of conversion. — A detailed outline of the procedure of the conversion

Practical banker. — An individual who at the time of appointment to the
Commission is, or has been during the five years preceding the appointment,

a president, chief executive officer, director, or holder of five percent (5%)

or more of any class of voting securities of a North Carolina financial

Principal office. — The office that houses the headquarters of a bank.

Public member. — A member of the Commission who is not a practical
banker and who is not at the time of appointment to the Commission, nor
was within the five years preceding the appointment, an employee of a North

Public notice. — Notice to the public of the applicable information specified
in this Chapter by (i) a single publication in a newspaper of general

circulation in the county in which the bank that is the subject of the

publication has its principal office or in such other county as may be directed
by the Commissioner to best meet the purposes for which the notice is

required and (ii) a posting in the notices section of the Commissioner's Web

Record. — Information, reports, memoranda, charts. letters, messages,
extracts, summaries, analyses, compilations, transaction documentation,
account statements, financial statements, and other documents, including
customer financial and other information, whether created, transmitted,

Registered agent. — The person named in the organizational documents of a
company upon whom service of legal process is deemed binding upon the

(30)
(620)]

partners, members, or beneficiaries, as applicable.
(52)
(53)

the FDIC.
(54)

concert.
(55)

of a depository institution from one to another charter.
(56)

institution.
(61)]
(58)

Carolina financial institution.
(39)

site for at least 15 days.

(60)

distributed, retained, or stored in tangible or digital form.
(61)

company.
(62)

Required capital. — Required capital means either of the following:

a. In the case of a proposed bank, the amount of capital required by the
Commissioner as a prerequisite to the commencement of the business
of banking.

b. In all other cases, an amount of capital equal to at least the amount of
capital required for a bank to be deemed "adequately capitalized"

under applicable federal regulatory capital standards.

Senate Bill 816* S816-CSRO-34 [v.1]
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(63)

B

65

BB E
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(15)

Savings institution. — A savings and loan association or a savings bank
organized under the laws of this State or of another state, or a federal savings

association or savings bank.
Shareholder. — Any person in whose name shares are registered in the

records of a_corporation, or the beneficial owner of shares to the extent of
the rights granted by a nominee certificate on file with a corporation.

Shares. — The units_into _which the equity ownership interests of a
corporation are divided.

State. — Any state of the United States, the District of Columbia, or any
territory of the United States other than this State.
State trust company. — A company organized under the provisions of Article

24 of Chapter 53 of the General Statutes and a trust company previously

organized under other provisions of this Chapter to operate only as a trust

company and not as a commercial bank.
Subsidiary. — A company over which a bank has control.

This State. — The State of North Carolina.
Trust business. — Acting as a fiduciary or in other capacities permissible for
a trust institution under G.S. 53-331.

Trust company. — A trust institution that is neither a depository institution
nor a foreign bank, as defined in 12 U.S.C. § 1813(s)(1), but not including a

bank organized under the laws of a territory of the United States.
Trust funds. — Trust funds as defined in Section 3(p) of the Federal Deposit

Insurance Act, 12 U.S.C. § 1813(p).
Trust institution. — Any company lawfully acting as a fiduciary in a state or

in a foreign country.
Voting securities. — A security that (i) confers upon the holder the right to

vote for the election of members of the board of directors or similar

governing body of the company or (ii) is convertible into, or entitles the

holder to receive upon its exercise, a security that confers such a right to
vote.

Well-capitalized. — The term "well-capitalized" has the same meaning as

defined in Regulation Y of the Federal Reserve Board, 12 C.F.R. § 225.2(r).
Well-managed. — Except as otherwise provided in this Chapter, a company
or depository institution is well-managed if the following apply:

a. At its most recent examination, the company or institution received
at least a satisfactory composite rating and at least a satisfactory
rating for management, if such rating is given.

b. In the case of a company or depository institution that has not
received an .inspection or examination rating, a company or

depository institution _is well-managed if the Commissioner has
determined. after a review of the managerial and other resources of

the company or depository institution and after consulting with any

other appropriate bank supervisory agency for the company or
institution, that the company or institution is well-managed.
A _depository institution that results from the merger of two or more
depository institutions that are well-managed shall be considered to be
well-managed unless the Commissioner determines otherwise after
consulting with any other appropriate bank supervisory agency for each
depository institution involved in the merger. A depository institution_that

results from the merger of a depository institution that is well-managed with
one or more depository institutions that are not well-managed or have not

S816-CSRO-34 [v.1]. Senate Bill 816* Page 7
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been examined shall be considered to be well-managed if the Commissioner
determines, after a review of the managerial and other resources of the
resulting depository institution and after consulting with any other
appropriate_bank supervisory agency for the institutions involved in the
merger, as applicable, that the resulting institution is well-managed.

"§ 53C-1-5. Severability. :
If any provision of this Chapter is found by any court of competent jurisdiction to be invalid
as to any person or circumstance, or to be preempted by federal law, the remaining provisions

of this Chapter shall not be affected and shall continue to apply to any other person or
circumstance." ’

"Article 2.
"Commission and Commissioner.

"§ 53C-2-1. The Commission.

(a) The Commission consists of 15 members, including the State Treasurer, who shall
serve as an ex officio member; 12 members appointed by the Governor; and two members
appointed by the General Assembly under G.S. 120-121, one of whom shall be appointed upon
the recommendation of the President Pro Tempore of the Senate and one of whom shall be
appointed upon the recommendation of the Speaker of the House of Representatives. The
Governor shall appoint three practical bankers, one consumer finance licensee, and eight public
members to the Commission. The member appointed upon the recommendation of the
President Pro Tempore of the Senate shall be a practical banker, and the member appointed
upon the recommendation of the Speaker of the House shall be a practical banker. Members
shall serve terms of four years. No individual shall serve more than two complete consecutive
terms on the Commission. Any vacancy occurring in the membership of the Commission shall
be filled by the appropriate appointing officer for the unexpired term, except that vacancies

among members appointed by the General Assembly shall be filled in accordance with

G.S. 120-122. The appointed members of the Commission shall receive subsistence and travel
expenses at the rates set forth in G.S. 120-3.1. This compensation shall be paid from the

revenues of the OCOB.
(b) The Commission shall meet at such times. but not less than once every three

months, as the Commission may by resolution prescribe, and the Commission shall be
convened in special session at the call of the Governor or the Commissioner. The State
Treasurer shall be chair of the Commission. The Commission shall meet in person, provided
that it may, so long as consistent with applicable law regarding public meetings, meet by
telephone or video conference, including attendance of one or more members by telephone or
video conferencing.

(c)  Except as required by State or federal law, no member of the Commission shall
divulge or make use of any information designated by this Chapter or by the Commissioner as
confidential, and no member shall give out any such information unless the information shall
be required of the member at a hearing at which the member is duly subpoenaed or by a court

of competent jurisdiction.
(d A quorum of the Commission shall consist of a majority of its total membership.

Subject to the standards of Chapter 138A of the General Statutes, a majority vote of the
members qualified with respect to a matter who are present at the meeting where such matter is

considered shall constitute valid action of the Commission. In accordance with G.S. 138A-38

the State Treasurer and all disqualified members who are present at a meeting shall be counted -
for purposes of determining whether a quorum is present.

(¢) The Commission is authorized to supervise, direct, and review the exercise by the
Commissioner of all powers, duties, and functions vested in or exercised by the Commissioner
under the banking laws of this State.

"§ 53C-2-2. The Commissioner.

Page 8 Senate Bill 816* S816-CSRO-34 [v.1]
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(a) Effective April 1, 2011, and quadrennially thereafter, the Governor shall appoint a
Commissioner, which appointment shall be subject to confirmation by the General Assembly
by joint resolution. The name of the individual appointed to be Commissioner shall be
submitted to_the General Assembly on or before February 1 of the year in which the

individual's term of office begins. The term of office for the Commissioner shall be four years.
In case of a vacancy in the office of Commissioner, the Governor shall appoint an individual to
serve as Commissioner on an interim basis pending confirmation of a nominee by the General
Assembly. ' : : )

(b) The Commissioner has the powers enumerated in this Chapter and otherwise
provided by North Carolina law and such other powers as may be necessary for the proper
discharge of the Commissioner's duties, including the power to enter into contracts. The
Commissioner shall act as the executive officer of the Commission.

(c) The Commissioner is authorized to subpoena witnesses and compel their
attendance, require the production of evidence, administer oaths, and examine any person under
oath_in _connection with any subject related to any power vested or duty imposed on the
Commissioner under this Chapter.

(d) The Commissioner may sue and prosecute or defend in any action or proceeding in
any courts of this State or_any other state and in any court of the United States for the

enforcement or protection of any right or pursuit of any remedy necessary or proper in
connection with the subjects committed to the Commissioner for administration or in
connection with any bank or the rights, liabilities, property, or assets thereof under the
Commissioner's supervision. Nothing herein shall be construed to render the Commissioner
liable to be sued except as other departments and agencies of the State may be liable under the
general law. The Commissioner may exercise any jurisdiction, supervise, regulate, examine, or
enforce any State consumer protection laws or federal laws with respect to which the
Commissioner has enforcement jurisdiction.

(¢) The Commissioner shall have a seal of office bearing the legend "State of North
Carolina — Commissioner of Banks." The Commissioner may adopt other symbols or marks of
office. )

"§ 53C-2-3. The Office of the Commissioner of Banks.
(a) The Commissioner shall be assisted in the performance of the duties of office by (i)

one or more deputy commissioners and (ii) examiners, investigators. counsel. and other
employees under the supervision of the Commissioner, all of whom, together with the
Commissioner, shall comprise the "Office of the Commissioner of Banks." In addition, the
work of the OCOB may be conducted by employees of other agencies of government and by

agents and independent contractors of the OCOB. The Commissioner may appoint or remove at

his or her discretion any deputy commissioner.
(b) The Commissioner shall appoint, with the approval of the Governor, and may

remove at the Commissioner's discretion, a chief deputy commissioner. The chief deputy
commissioner may perform such duties and exercise such powers of the Commissioner as the
Commissioner may direct. In the event of the absence. death, resignation, disability, or

disqualification of the Commissioner, or in case the office of Commissioner otherwise becomes
vacant, the chief deputy commissioner shall perform the duties and exercise all the powers
vested in the Commissioner untit the Governor appoints an acting Commissioner.

(©) Except as otherwise provided in this Chapter, the OCOB and’ its employees are

exempt from the classification and compensation rules established by the State Personnel
Commission pursuant to G.S. 126-4(1) through (4); G.S. 126-4(5) only as it applies to hours

and days of work, vacation, and sick leave: G.S. 126-4(6) only as it applies to promotion and

transfer; G.S. 126-4(10) only as it applies to the prohibition of the establishment of incentive
pay programs; and Article 2 of Chapter 126 of the General Statutes, except for G.S. 126-7.1.

The salary of the Commissioner shall be fixed by the General Assembly.

S816-CSRO-34 [v.1] Senate Bill 816* _ Page 9
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(d  The Attorney General shall assign an attorney from the Department of Justice to
work full time with the Commission. The attorney shall be subject to all provisions of Chapter

126 of the General Statutes relating to the State Personnel System. The Commission shall fully
reimburse the Department of Justice for the compensation, secretarial support, equipment,

supplies, records, and other property to support the attorney.
"§ S3C-2-4. Administration of the Office of the Commissioner of Banks.

(a)  As authorized in Chapters 54B, 54C. and this Chapter, the OCOB shall be funded
by annual or periodic assessments, licensing fees and charges, and reimbursements for
examination costs. This list is not exclusive. The OCOB may not levy assessments, fees, or

other charges except as expressly provided in this Chapter or by rule adopted in accordance

with the provisions of Chapter 150B of the General Statutes and the provisions of this section.

The Commissioner is authorized, in the exercise of reasonable discretion, to establish the time,

place, and method for the payment of assessments, fees, charges, and costs.

(b)  Not less than 30 days prior to the commencement of each fiscal year, the OCOB

shall prepare and submit to the Commission a budget for the upcoming fiscal year, including
the estimated revenues and expenses for the year. The Commission shall review the budget in a
meeting prior to the commencement of the fiscal year with respect to which the budget has
been presented and shall approve or modify the budget at the meeting. -

"§ S3C-2-5. Rule making. '

(@  The Commissioner, subject to review and approval by the Commission, may make

all necessary rules with respect to the establishment, operation, conduct, and termination of any
and all activities and businesses that are subject to licensing, regulation, supervision, or

examination by the Commissioner under this Chapter. _

(b)  The rule-making authority conferred on the Commissioner by this section shall be in
addition to and not in derogation of any specific rule-making authority by any other provision
of this Chapter or otherwise provided by North Carolina law. '

"§ S3C-2-6. Hearings and appeals.

(a) Any administrative hearing required or permitted to be held by the Commissioner
shall be conducted in accordance with Article 3A of Chapter 150B of the General Statutes.

(b)  Upon an appeal to the Commission by any party from an order entered by the

Commissioner following an administrative hearing pursuant to Article 3A of Chapter 150B of
the General Statutes, the chair of the Commission may appoint an appellate review panel of not

fewer than three members to review the record on appeal, hear oral arguments, and make a
recommended decision to the Commission. Unless another time period for appeals is provided
by this Chapter, any party to an order by the Commissioner may, within 20 days after the order

and upon written notice to the Commissioner, appeal the Commissioner's order to the

Commission for review. The notice of appeal shall state the grounds for the appeal and set forth
in numbered ‘order the assignments of error for review by the Commission. Failure to state the
grounds for the appeal and assignments of error shall constitute grounds to dismiss the appeal.
Failure to comply with the briefing schedule provided by the Commission shall also constitute
grounds to dismiss the appeal. Upon receipt of a notice of appeal, the Commissioner shall,
within 30 days of the notice, certify to the Commission the record on appeal. Any party to a

proceeding before the Commission may, within 20 days after final order of the Commission,
petition the Superior Court of Wake County for judicial review of a final determination of any

question of law that may be involved. The petition for judicial review shall be entitled "(insert
name) Petitioner v. State of North Carolina on Relation of the Commission." A copy of the
petition for judicial review shall be served upon the Commissioner pursuant to G.S. 150B-46.

The petition shall be placed on the civil issue docket of the court and shall have precedence
over other civil actions. Within 15 days of service of the petition for judicial review, the

Commissioner shall certify the record to the Clerk of Superior Court of Wake County. The

Page 10 : Senate Bill 816* S816-CSRO-34 [v.1]
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standard of review of a petition for judicial review of a final order of the Commission shall be
as provided in G.S. 150B-51(b).

(c)  The hearing officer at administrative hearings conducted under the authority of the
Commissioner may be the Commissioner, a_deputy commissioner, or other suitable person
designated by the Commissioner to serve as a hearing officer.

(d)  The Commission may conduct public hearings on matters within its purview.

"§ 53C-2-7. Official record.
" (a) The Commissioner shall keep a record in the OCOB of the Commissioner's official
acts, rulings, and transactions that, except as otherwise provided, shall be open to inspection

and copying by any person. The Commissioner may condition the provision of copies of
records upon the payment by the person requesting the documents of an amount sufficient to

cover the cost of retrieving, copying, and if requested, mailing the documents.
(b)  Notwithstanding any laws to the contrary, the following records of the

Commissioner shall be confidential and shall not be disclosed or be subject to discovery or
public inspection:

' (1)  Records compiled during or in connection with an examination, audit, or
investigation of any person, including records relating to any application for
licensure or otherwise to the conduct of business.

(2)  Records containing information compiled in preparation for or anticipation
of or in the course of litigation, examination, audit, or investigation.

(3) Records containing nonpublic personal information about a customer,
whether in paper, electronic, or other form, that is maintained by or on
behalf of the financial institution; provided, however, that every report made
by a North Carolina financial institution, with respect to_a transaction
between it_and an officer, director, or_affiliate thereof, which report is
required to be filed with the Commissioner pursuant to this Chapter, shall be
filed with the Commissioner in a form prescribed by the Commissioner and
shall be open to inspection and copying by any person.

(4)  Records containing information furnished in connection with an application

bearing on the character, competency, or experience, or information about
the personal finances of an existing or proposed organizer, officer, or

director of a depository institution. federally chartered institution, trust
institution, holding company, or any other person subject to the
Commissioner's jurisdiction.

(5) Records containing__information about the character, competency,
experience, or finances of the directors, officers, or other persons having

control over a person giving notice or filing an application to engage in a

control transaction pursuant to this Chapter.
(6) Records containing information about the character, competency, or

experience of the directors, executive officers, or other persons having
control over any of the parties to a combination subject to the

Commissioner's jurisdiction.
(1)  Records of North Carolina financial institutions in dissolution that have

liquidated, that are under the Commissioner's supervisory control, or that are

in receivership and that contain the names or other personal information of
any customers of the institutions.
(8)  Records prepared by a compliance review committee or other committee of

the board of directors of a North Carolina financial institution or established

at the direction of such a board of directors that have been obtained by the
Commissioner.

S816-CSRO-34 [v.1] Senate Bill 816* Page 11
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(9)  Records prepared during or as a result of an examination or investigation of
any person by an agency of the United States, or jointly by the agency and
the Commissioner, if the records would be confidential under federal law or
regulation.

(10) Records prepared during or as a result of an examination or investigation of

- any person by a regulatory agency with jurisdiction of a state other than this
State or of a foreign country if the records would be confidential under that

jurisdiction’s law or regulations.
(11) Records of information and reports submitted to federal regulatory agencies

by any depository institution or trust institution, or its affiliates, holding
company or its subsidiaries, or any other person subject to the

Commissioner's _jurisdiction, if the records would be confidential under
federal law or regulation.

(12) Records of complaints from the public received by the OCOB.

(13) Any record that would disclose any information set forth in any of the
confidential records referred to in this subsection.

(c)  For purposes of this section, "any person subject to the Commissioner's jurisdiction"
includes any person who is licensed or registered or should be licensed or registered under this
Chapter.

(d) Notwithstanding the provisions of subsection (b) of this section, the Commissioner
may, by written agreement with any state or federal law enforcement or regulatory agency,
share with that agency any confidential record set out in subsection (b) of this section or any
information contained therein, on the condition that such record or information shared shall be

treated as confidential under the applicable laws and regulations governing the recipient
agency. '

(e) Notwithstanding the provisions of subsection (b) of this section which limit
discovery of confidential records held by the Commissioner, such records may be produced for
discovery in a criminal or enforcement proceeding if both of the following occur:

(1)  After reviewing the discovery request, the court orders the Commissioner to
submit the confidential records to the court for in camera review and the -

court finds that the interests of justice require that the documents be
discoverable or admissible in evidence.

(2)  After making the finding provided by subdivision (1) of this subsection, the
court enters a protective order restricting access and public distribution or
any republication of the confidential materials requested.

[63) Nothing in this section shall prohibit a bank, upon approval of the Commissioner,
from disclosing to an insurance carrier, for the purpose of obtaining insurance coverage

required by this Chapter, the bank's regulatory rating prepared by the OCOB: provided,
however, that the insurance carrier must agree in writing to maintain the confidentiality of the

information and not to disclose it in any manner whatsoever.
"Article 3.
Organization of a Bank.
"§ S3C-3-1. Application to organize a bank.
(a)  An applicant for permission to organize a bank and for a charter must file an

application with the Commissioner. The application shall be in the form required by the
Commissioner and shall contain such information as the Commissioner requires, set forth in
sufficient detail to _enable the Commissioner to evaluate the applicant's satisfaction of the
criteria set forth in G.S. 53C-3-4. The applicant shall pay a nonrefundable application fee as
provided by rule at the time of filing the application.

(b)  Upon receipt of an application, the Commissioner shall conduct an examination of
the applicant and any other matters deemed relevant by the Commissioner. The Commissioner

Page 12 Senate Bill 816+ $816-CSRO-34 [v.1]
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may require additional information and may require the amendment of the application in the
course of the examination. An applicant's failure to furnish all required information or to pay
the required fee within 30 days after filing the application may be considered an abandonment
of the application.

"§ S3C-3-2. Permission to organize a bank.

(a) With the approval of the Commissioner, the organizers may file artlcles of
incorporation for the proposed bank with the Secretary of State. The Commissioner shall
authorize the organization of the proposed bank if the Commissioner is satisfied that each of
the following conditions is met: .

(1)  The application is complete.
(2) The Commissioner's examination as provided for in G.S. 53C-3-1 indicates
that the requirements for the issuance of a charter to the applicant are

reasonably probable of satisfaction.
(3)  The proposed name of the proposed bank is not likely to mislead the public
as to its character or purpose and is not the same as a name already adopted

by an existing depository institution or trust institution operating in this
State.

(b) If the Commissioner approves the organization of the proposed bank, the
Commissioner shall issue a certificate to the Secretary of State. The Secretary of State shall
transmit to the Commissioner a certified copy of the filed articles of incorporation of the

proposed bank.
" ()  Unless and until the Commissioner issues a charter to the proposed bank:
(1) The proposed bank shall not transact any business except such as is
incidental and necessary to its organization or the application for a charter or
preparation for commencing the business of banking.

Q) All funds paid for shares of the proposed bank shall be placed in escrow
under a_written escrow with a third-party escrow agent satisfactory to the

~ Commissioner.
(3)  All funds for shares placed into escrow, and all dividends or interest on such .
. funds, may be removed from escrow only with the Commissioner's approval
except to the extent that such funds are refunded to subscribers or as

otherwise required by law.
(d) A proposed bank is subject to the jurisdiction of the Commissioner.
"§ 53C-3-3. Articles of incorporation of a proposed bank.
(a)  The articles of incorporation of a proposed bank shall be signed and acknowledged
by or on behalf of an organizer and shall contain the following:

(1)  The information required to be set forth in articles of incorporation under
Chapter 55 of the General Statutes.

(2)  Any provision consistent with Chapter 55 of the General Statutes and other
applicable law that the organizers elect to set forth for the regulation of the
internal affairs of the proposed bank and that the Commissioner authorizes
or requires.

(3)  Any provision the Commissioner requires or authorizes as a substitute for a

provision that otherwise would be required by Chapter 55 of the General
Statutes.

(b) " Before the chartering of a proposed bank, the articles of incorporation filed under
the provisions of G.S. 53C-3-2 shall be sufficient certification to the FDIC that the proposed

bank is a legal entity.
"§ 53C-3-4. Commissioner's approval of charter issuance.

(@  The Commissioner may approve a charter for a proposed bank only when the
Commissioner has determined that all the following requirements have been satisfied or are

$816-CSRO-34 [v.1] Senate Bill 816* Page 13
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reasonably probable to be satisfied within a reasonable period of time specified by the
Commissioner in the order of approval:
(1)  The proposed bank has solicited or will solicit subscriptions for purchases of
shares sufficient to provide an amount of required capital satisfactory to the

Commissioner for the commencement of the business of banking.
(2) All prior public solicitations for purchases of shares and all future

solicitations will be solicited with appropriate disclosure, taking into account
all the circumstances of the public solicitation, including a prominent
statement in any solicitation document to the effect that the solicitation has

not been approved by the Commissioner or the Commission and that a
representation to the contrary is a criminal offense.

(3)  All payments for purchases of shares in a bank in organization are made in
United States currency.

(4) The proposed bank has an operational expense fund from which to pay
organizational expenses, in an amount determined by the Commissioner to
be sufficient for the safe and sound operation of the proposed bank while the
charter application is pending.

(5) The proposed bank has been formed for legitimate and lawful business
purposes.

(6) The character, competence, and experience of the organizers, proposed
directors, proposed officers, and initial holders of more than ten percent
(10%) of the voting securities of the proposed bank will command the
confidence of the public.

(1)  The proposed officers and directors, as a group, have degrees of character,
competence, and experience sufficient to justify a belief that the proposed

bank will be free from improper or unlawful influence and otherwise will

operate safely, soundly, and in compliance with law.
(8) The anticipated volume and nature of business of the proposed bank
projected in the application are reasonable and indicate a reasonable

probability of safe, sound, and profitable operation of the proposed bank.

(9) If the proposed bank intends to conduct "trust business,” as defined by
G.S. 53C-1-4(70), it appears that trust powers should be granted based on
consideration of the various factors set forth in Article 24 of Chapter 53 of
the General Statutes for considering applications and setting capital for a
State trust company. :

(b) The Commissioner's determination that the requirements described in subsection (a)
are reasonably probable of satisfaction may be based on partial satisfaction of the requirements
at a level set by the Commissioner as a prerequisite for approval of the charter, and also may be
based on presentation of a plan for the full satisfaction of the requirements.

(¢) If it appears to the Commissioner that the proposed bank has satisfied or is
reasonably probable to satisfy the requirements for issuance of a charter, the Commissioner

shall issue an order approving the application for a charter and such order shall be submitted to
the Commission for its review at a public hearing. The Commissioner may, in the order

approving the proposed bank's charter, impose other reasonable conditions or restrictions upon
the proposed bank or the new bank, consistent with this Chapter.
(d)  Ifit appears to the Commissioner that the proposed bank has not satisfied and is not
reasonably probable of satisfying the requirements for issuance of a charter, the Commissioner
shall issue an order denying approval of the application. The applicant may, within 10 days of
issuance of the order, give notice of appeal of this decision to the Commission pursuant to
G.S. 53C-2-6.

"§ 53C-3-5. Notice; public hearing.
Page 14 Senate Bill 816* S816-CSRO-34 [v.1]
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(a)  Not less than 30 days before the public hearing of the Commission to review the

Commissioner's approval of an application, the applicant shall cause to be published a public
notice containing the following:

(1) A statement that the application has been filed with the Commissioner.

The name of the community where the proposed bank intends to locate its

(2)
principal office.

(3) A statement that a public hearing will be held to review the Commissioner's

(C)]

approval of the application.

A statement that any interested person may file a written statement either
favoring or protesting the chartering of the proposed bank. The statement
shall note that, in order to be considered at the public hearing, all written
statements from interested persons must be filed with the Commission
within 30 days of the date of publication of the public notice.

(b) At the public hearing, the Commission shall consider the findings and order of the
Commissioner and shall hear such testimony as the Commissioner may wish to give or be
called upon to give. To the extent that the Commission deems the information and testimony
relevant to its review of the Commissioner's order, the Commission shall receive information
and hear testimony from the organizers and shall hear from any other interested persons.

"§ S3C-3-6. Commission decision.

(@) The Commission shall consider the findings and order of the Commissioner, oral
testimony, and any other information and evidence, either written or oral, that comes before it
at the public hearing to review the Commissioner's approval of an application for a charter. The
Commission_may adjourn and reconvene the public hearing in unusual circumstances. The
Commission shall affirm or reverse the Commissioner's order. The Commission may adopt the

Commissioner's recommendation with respect to conditions for issuance of a charter, or it may

modify the conditions recommended by the Commissioner. The Commission shall render its
decision at the public hearing, unless unusual circumstances require postponement of the

decision. The Commission's review shall be limited to a determination of whether the criteria
set forth in G.S. 53C-3-4 have been met and whether the provisions of this Article have been -
followed.

(b)  If the Commission denies an application for a charter or if the Commission approves
an application with conditions not set forth in the Commissioner's approval, the applicant may
appeal the denial or approval containing such conditions, as provided in G.S. 53C-2-6. ,
"§ $3C-3-7. Issuance of charter.

(@) A proposed bank shall not engage in business except as allowed under

G.S. 53C-3-2(c)(1). until it receives a charter issued by the Commissioner. The Commissioner

shall not issue the charter until the Commissioner is satisfied that the proposed bank has done
each of the following:

(1)  Received payment in United States currency for the purchase of shares and

will have satisfactory required capital upon commencing business, in each

case in at least the amount required by the Commission's order approving the
application.

Elected the proposed officers and directors named in the application or other
officers and directors approved by the Commissioner.
Secured deposit insurance from the FDIC.

Complied with all requirements of the Commission's order approving the
application for a charter.

(5)  Appears to be ready to commence the business of banking in the reasonable
discretion of the Commissioner upon a pre-opening examination.

(b)  The charter issued by the Commissioner shall set forth any trust powers of the bank
that may be full or partial trust powers. '

S816-CSRO-34 [v.1] Senate Bill 816* Page 15
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© If a bank does not open and engage in the business of banking within six months
after the date its charter is issued or within such longer period as may be permitted by the

Commissioner, the Commissioner shall revoke the charter.

(d) If the Commissioner determines that a charter should not be issued following
Commission approval, the applicant may appeal that decision to the Commission as provided in
G.S. 53C-2-6.

(e)  Following the exhaustion of all appeals, the Commissioner may dissolve and
liquidate the proposed bank as provided in G.S. 53C-9-301, or order the organizers to dissolve
and liquidate the proposed bank pursuant to G.S.53C-9-201, if any one of the following
occurs:

(1)  The Commissioner does not recommend the issuance of a charter.

(2)  The Commission denies approval of a charter.

(3) - The charter is revoked by the Commissioner pursuant to subsection (¢) of
this section or other applicable law.
~ "Article 4.
"Governance of Banks.

"§ S3C-4-1. Banks — form of organization.
(a) A bank shall be formed as, and shall maintain the form of, a corporation formed

under the laws of this State.

(b)  The provisions contained in Chapter 55 of the General Statutes shall apply to banks,
except where provisions.of this Chapter provide differently or where the Commissioner
determines that any provision of Chapter 55 is inconsistent with the business of banking or the

safety and soundness of banks.
"§ S3C-4-2. Banks controlled by boards of directors.

(a) The corporate powers of a bank shall be exercised by or under the authority of, and
the business and affairs of the bank shall be managed by or under the direction of, its board of
directors.

(b) A bank's board of directors shall consist of not fewer than five individuals. For good

cause shown, the Commissioner may approve boards of directors consisting of fewer than five
individuals to the extent consistent with other applicable law.

() The board of directors shall meet at least quarterly, provided that the executive
committee shall meet in any month in which there is no meeting of the board of directors, and
the loan committee shall meet monthly.

(d)  Except to the extent the provisions of this Chapter or other applicable federal or
state laws and regulations impose a_different standard, bank directors shall have the duties,
authority, and liabilities of directors of corporations organized under Chapter 55 of the General

Statutes.

(¢)  The board of directors of a bank may appoint directors with respect to such of the

bank's branches as it deems useful to the business of the bank. No such advisory director shall
be liable for acts or omissions undertaken as an advisory director under the laws applicable to
the performance of the duties of a director of a bank. unless and only to the extent he or she
undertakes or is delegated authority as a director of the bank.

"§ 53C-4-3. Committees of boards of directors.

(a) The board of directors shall appoint, at a minimum, an audit committee, an
executive committee, and a loan committee (which may be the executive committee or the
board of directors as a whole) and may appoint such other committees as it deems appropriate

to provide for the safe and sound operation of the bank in a manner consistent with applicable
laws and regulations.

(b) The Commissioner may require the board of directors of a bank to establish one or

more additional committees if, in the judgment of the Commissioner, such committees are
reasonably necessary or appropriate for good corporate governance, for the safe and sound

Page 16 Senate Bill 816* S816-CSRO-34 [v.1]
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operation of the bank, or to ensure the bank's compliance with applicable laws and regulations.

In_the exercise of his or her judgment under this subsection, the Commissioner may consider,
among other factors, the asset size of the bank, the range and complexity of the activities in
which the bank is engaged, the various risks undertaken by the bank, the experience and

abilities of the bank's directors and officers, and the adequacy of the bank's existing policies,

procedures, and internal controls.
"§ 53C-4-4. Minutes of meetings of directors and committees.
Minutes shall be recorded and retained for all meetings of the board of directors and board
committees and kept on file at the bank. The minutes shall show a record of actions taken.
"§ S3C-4-S. Qualifications of bank directors.

. (a) At least three-fourths of the directors of a bank shall be citizens of the United States
of America.
(b) A director must satisfy eligibility requirements for bank directors imposed by
federal law, including Section 19 of the Federal Deposit Insurance Act, 12 U.S.C. § 1829(a).
(¢) A director must do either of the following:

(1)  Appoint an agent in Wake County, North Carolina, for service of process.
(2)  Consent, on a form satisfactory to the Commissioner, to the following:
a. The Commissioner may serve as the director's agent for service of

process.
b. The director consents to jurisdiction in Wake County, North

Carolina, but only for purposes of any action or proceeding brought
by the Commissioner.

"§ S3C-4-6. Liability of directors.
(a) The standard of conduct for directors shall be as set forth in G.S. 55-8-30.

(b)  Any director of any bank who shall knowingly violate, or who shall knowingly
permit to be violated by any officers, agents, or employees of the bank, any of the provisions of
this Chapter shall be held personally and individually liable for all damages which the bank, its
shareholders. or any other person shall have sustained in consequence of such violation. Any
aggrieved shareholder of any bank in liquidation may prosecute an action for the enforcement
of the provisions of this section. Only one such action may be brought.

"§ S3C-4-7. Directors may declare distributions. :
Provided a bank does not make distributions that reduce its capital below its applicable

required capital, the board of directors of a bank may declare such distributions as it deems
proper.

"§ 53C-4-8. Officers and employees shall give bond.

(a) A bank shall require security in the form of a bond for the fidelity and faithful
performance of duties by its officers and employees. The bond shall be issued by a bonding
company authorized to do business in this State and upon such form as may be approved by the
Commissioner. Otherwise, the amount, form, and terms of the bond shall be such as the board
of directors may require. The premium for the bond is to be paid by the bank.

(b)  To provide for the safety and soundness of a bank, the Commissioner may require
an increase in the amount of the bond or additional or different security.

"§ §3C-4-9. Affiliate transactions.

A bank may extend credit to, and engage in transactions with, its affiliates, directors,

executive officers, principal shareholders, and their respective immediate family members only

to the extent permitted by, and subject to such restrictions and conditions as are imposed by.
applicable State and federal laws and regulations.

"§ 53C-4-10. Examination of board composition, structure, and conduct.
(@  As part of its examinations of a bank, the OCOB may assess the competence,
composition, structure, and conduct of such bank's board of directors, including the following:

(1)  The number of directors.

S816-CSRO-34 [v.1] Senate Bill 816* - Page 17
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(2)  The independence of directors.
(3)  The committee structure of the board.

(4)  The education and training of board members.

(5) Compliance with the bank's code of ethics.

(b) In making the assessment authorized by subsection (a) of this section, the OCOB
shall take into consideration publicly issued regulations and guidance of'the Commissioner and
the bank's primary federal supervisor and may consider, among other factors, the asset size of
the bank, the range and complexity of the activities in which the bank is engaged, the various
risks undertaken by the bank, the experience and abilities of the bank's directors and officers,
and the adequacy of the bank's existing policies, procedures, and internal controls.

"§ S3C-4-11. Reserve fund.

(a)  Each bank shall maintain a reserve fund as follows:

(1)  If the bank is a member of the Federal Reserve System, it shall maintain a
reserve fund in accordance with the requirements of the Federal Reserve
Board.

(2) All other banks shall maintain a reserve fund as required by the
Commissioner.

(b) The Commissioner may require a level of reserve fund for nonmember banks as
provided in subsection (a)(2) of this section, taking into consideration the level of liquidity the
Commissioner deems necessary for the safe and sound operation of the banks.

(¢) In establishing the required level of reserve fund, the Commissioner shall include
the following types of liquid reserves:

(1)  Cash on hand. which shall include both United States currency and exchange
of any clearinghouse association or similar intermediary.

(2) Balances on demand from designated depository institutions.

(3)  Obligations of the United States Treasury, any agency of the United States
government that is guaranteed by the United States government, and any
general obligation of this State or any political subdivision thereof that has
an investment grade rating of A or higher by a nationally recognized rating
service.

(d)  Notwithstanding any other provision of this Chapter, in the event the reserve fund of
a bank falls below the level required under subsection (b) of this section, the Commissioner

may require the bank to do the following:
(1) Discontinue making any new extension of credit.

(2) Promptly restore its reserve fund to the applicable required level.
() In the event a bank shall fail to promptly restore its reserve fund to the applicable
level required within 10 days after the Commissioner directs it to do so, the Commissioner may
take such actions under Article 8 of this Chapter as the Commissioner deems necessary.

"§ 53C-4-12. Compliance review committee.
(a) For purposes of this section, the following definitions apply:
(1) "Compliance review committee" means an audit, loan review, or compliance
committee appointed by the board of directors of a bank, or any other person
to_the extent the person acts at the direction of or reports to such a
committee, whose functions are to audit. evaluate, report, or determine
compliance with any of the following:

a. Loan underwriting standards.

b. Asset quality.

c. Financial reporting to federal or State regulatory agencies.

d. Adherence to the bank's investment, lending, accounting, ethical, or
risk assessment, and financial standards.

e. Compliance with federal or State statutory requirements.

Page 18 . Senate Bill 816* S816-CSRO-34 [v.1]
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(2) "Compliance review documents" means documents prepared for or created
by a compliance review committee.
(3) "Government agency" means a state or federal regulatory body that is not a

. bank supervisory agency that has jurisdiction over a bank's compliance with
state or federal laws or regulations, including those dealing with taxes,
securities, or financial reporting. )

(4) "Loan review committee" means a person or group of persons who. on
behalf of a bank, reviews assets. including loans held by the bank, for the
purpose of assessing the credit quality of the loans or the loan application
process, compliance with the bank's investment and loan policies, and
compliance with applicable law and regulations.

(b)  Banks shall maintain complete records of compliance review documents, and the
documents shall be available for examination by the Commissioner or any bank supervisory
agency or government agency having jurisdiction. Notwithstanding Chapter 132 of the General
Statutes, compliance review documents in the custody of a bank. the Commissioner, a
government agency, or a bank supervisory agency are confidential, are not open for public

inspection, and are not discoverable or admissible in evidence in a civil action against a bank,
its directors. officers, or employees, unless the court finds that the interests of justice require

that the documents be.discoverable or admissible in evidence.
"Article 5.
"Powers of Banks.

"§ S3C-5-1. Powers.

(a)  Except as otherwise specifically provided by this Chapter, a bank shall have the
powers conferred upon_business corporations organized under the laws of this State. In
addition, and not by way of limitation, a bank shall have the power to do the following:

(1) Carry on the business of banking, which includes such activities as
discounting and negotiating promissory notes, drafts, bills of exchange, and
other evidences of indebtedness: receiving deposits; issuing, advising, and
confirming letters of credit; receiving money for transmission; and loaning
money on personal security or on real or personal property. :

(2)  Make any loan that could be made by a federally chartered institution doing
business in this State.

(3)  Purchase or invest in loans, or a participating interest in loans, of a type that
the bank could itself make.

(4)  Sell any loan, including one or more participating interests in a loan.

(5) Make any investments authorized by G.S. 53C-5-2 or any other section of
this Chapter.

(6) Through information technology systems, processes, and capabilities,

provide, deliver, or otherwise make available banking services and products,
enhance the effectiveness or efficiency of its operations, and provide other
benefits to its customers. Additionally, a bank may utilize its information
technology systems, processes, capabilities, and capacities in the same
manner and to the same extent as is permitted for national banks.

(1) Engage in any other activities approved by rule, order, or interpretation of
the Commissioner.

(b) A bank shall also have the power to engage:

(1)  As principal in any activity permissible for a national bank under any law,

including the National Bank Act, 12 U.S.C. § 24, as well as any activity

recognized as permissible for a national bank in any regulation, order, or
written interpretation issued by the OCC.

$816-CSRO-34 [v.1] Senate Bill 816* Page 19
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(2)  As principal in any activity that is permissible or determined by the FDIC to
be permissible for a bank under the Federal Deposit Insurance Act, 12
U.S.C. § 1831a, or in any regulation, order, or written interpretation
thereunder.

(3)  As principal in any activity that is permissible for a savings institution
organized under Chapters 54B or 54C of the General Statutes, or that is
permissible for a federal savings association under the Home Owners' Loan
Act of 1933, 12 U.S.C. § 1464, or in any regulation, order, or written
interpretation thereunder.

(4) In any activity other than as principal permitted under the Federal Deposit
Insurance Act, 12 U.S.C. § 1831a. _

(c) Inaddition to the other powers described in this section, a bank shall have the power
to_exercise all other powers that are reasonably necessary or incident to the exercise of the

powers authorized in subsections (a) and (b) of this section.

(d)  Except as provided in subsection (e) of this section, a bank that proposes to engage
in_any new activity shall apply to the Commissioner for approval to engage in the activity
before its commencement. If the new activity will be conducted in a new or existing subsidiary

in which the bank intends to make an investment, the bank shall apply to the Commissioner for
approval to engage in the activity before entering into the investment. The bank shall not
engage in the activity or make the investment unless and until the Commissioner issues a
written approval of the application. An application for approval shall contain a description of
the proposed activity and any other information required by the Commissioner. A copy of any
notice or application the bank is required to file with any bank supervisory agency with respect

to the proposed activity shall also be provided to the Commissioner. For the purpose of this
section, a "new activity" is any business activity in which the bank is not currently engaged.

The extension or_relocation of an_existing activity into a new department, division, or
subsidiary of the bank shall not be considered a new activity.

(e) - No application for approval to engage in a new activity shall be required. provided

all of the following conditions are met as of the date the activity is commenced:
(1)  The new activity is one described in subsection (a), (b); or (c) of this section.
(2) The bank is well-capitalized and well-managed as_demonstrated by the

supervisory rating it received during its most recent safety and soundness
examination.

(3)  No notice or application to engage in the new activity is required to be filed
by the bank with any federal banking regulator.

[63) A bank permitted to commence a new activity without prior application and
approval pursuant to subsection (e) of this section shall notify the Commissioner in writing of
the commencement of the new activity no later than the 30th day after the earlier of (i)
commencing the new activity or (ii) if applicable, making an investment in a subsidiary through
which the new activity will be conducted.

"§ 53C-5-2. Investment authority.
(a) In addition to any powers or investments authorized by any other section of this
Chapter, a bank may invest in the following:
(1)  The shares or other securities of the following:
Any other depository institution.
Any industrial bank, bankers' bank, or other deposit-taking entity

chartered or existing under any federal or State law, including the
shares or_other securities of clearing corporations defined in

G.S. 25-8-102, the shares or other securities of central reserve banks.
and the shares of an Edge Act bank. The investment of any bank in

the shares of a central reserve bank or bank organized under the Edge

1P

Page 20 Senate Bill 816* S816-CSRO-34 [v.1]



10
1
12
13
14
15
16
17
18
19
20
21
22
23
24
5

6
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43
44
45
46
A7

18
49
50
51

General Assembly of North Carolina

Session 2011

-

¢

O 0~ H LN —

._@

Act, 12 U.S.C. § 611, et seq., shall at no time'exceed ten percent
(10%) of the required capital of the bank making the investment.

c. Any company in which a federally chartered institution is authorized
to invest under any statute or any regulation. official circular,

bulletin, order, or written interpretation issued by the OCC.
Bonds or notes issued by or fully and unconditionally guaranteed as to
principal and interest by the United States Treasury. No bank shall be
required to maintain a reserve against deposits secured by United States
Treasury bonds or notes equal in market value to the amount of such
deposits, and such bonds or notes shall be valid security for all loans and
deposits to the same extent as are any obligations of the United States.

Federal farm loan bonds, notes, or similar obligations issued by a farm credit
system institution. '

Securities issued by federal home loan banks pursuant to the Federal Home
Loan Bank Act of 1932, as amended.

Bonds or notes secured by a mortgage or deed of trust insured or guaranteed

by the Federal Housing Administration, Secretary of Housing and Urban
Development, or the Veterans Administration, or in mortgages or deeds of

trust on real estate that have been accepted for insurance or guarantee by the
Federal Housing Administration, Secretary of Housing and Urban

Development, or Veterans Administration, or in obligations of a national
mortgage association, which obligations are insured or -guaranteed by the
United States government. No law of this State prescribing the nature,
amount, or form of security or requiring security upon which loans or
investments may be made, or prescribing the rates or time of payment of the
interest any obligation may bear, or prescribing the period for which loans or
investments may be made, shall apply to investments made pursuant to this
subsection.

Mutual funds, but subject to rules or orders adopted by the Commissioner.

(b) A bank may make an investment in a subsidiary that will be operated as any of the

following:

' 0)]
2
(3

Bank operating subsidiary.
Financial subsidiary.
DPC subsidiary, as defined by G.S. 53C-1-4(30).

()  An investment by a bank or a bank subsidiary pursuant to subsection (B)' or (d) of
this section shall receive the same accounting and regulatory treatment as is accorded to such

investment by the bank's primary federal supervisor. No investment shall be made by a bank or
a bank subsidiary pursuant to subsection (b) or (d) of this section unless the following apply:

a
2

3)
(4)

The investment is approved by the board of directors of the bank.

The bank has carefully investigated the business or activity in which the
subsidiary established by the investment will engage.

The bank has established the risk management and financial controls
necessary to engage in the business or activity in a safe and sound manner.

The bank has, and following the making of the investment and the
application of the provisions of this subsection, will continue to satisfy the
capital requirements of this Chapter.

(d) A bank operating subsidiary may make an investment of any size in a lower tier

subsidiary.

(e)  Except as provided in subsection (f) of this section, a bank or bank operating
subsidiary proposing to make an investment described in subsection (b), (c). or (d) of this

section shall give prior written notice to the Commissioner, providing such detail as the

S$816-CSRO-34 [v.1]
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Commissioner may require. Unless the Commissioner, within 30 days following receipt of the
notice, notifies the bank or bank operating subsidiary that the Commissioner objects to the

proposed investment, the bank or bank operating subsidiary may complete the investment.
However, the Commissioner may extend the period within which to object to the proposed
investment if the Commissioner determines that it raises issues that require additional
information or additional time for analysis. While the objection period is so extended, the bank
or bank operating subsidiary may not proceed with respect to the proposed investment.

(03] The prior notice requirement provided by subsection (e) of this section shall not

apply if all of the following apply:
(1) The bank is well-capitalized and well-managed as demonstrated by the

supervisory rating it received during its most recent examination.
(2)  Each activity of the subsidiary in which the investment is to be made is

either of the following:

a. One in which the bank is then engaged or has previously been
engaged, directly or through a different subsidiary, and for which all
necessary approvals of bank supervisory agencies and of the
Commissioner have previously been obtained and remain in effect.

b. One for which no prior notice or application for approval to any
federal bank supervisory authority is required.

(3) A bank that makes an investment pursuant to the exception created by this
subsection shall nevertheless notify the Commissioner in writing of the

investment within 30 days thereafter.

(g)  Any bank, out-of-state bank, national bank, or any subsidiary thereof that engages in
an activity subject to licensure and/or regulation under the laws of this State, other than this
Chapter, shall be subject to licensure and/or regulation on a basis that does not arbitrarily
discriminate by the appropriate regulatory agency which licenses and/or regulates nonbanks
that engage in the same activity.

(h) The Commissioner shall monitor the impact of investment activities of banks and
their subsidiaries under this section on the safety and soundness of such banks. Any securities
owned or hereafter acquired in excess of the limitations herein imposed shall be disposed of at
public or private sale within six months after the date of acquiring the securities and, if not so
disposed of, they shall be charged to profit and loss account and no longer carried on the books
as an asset. The limit of time in which securities shall be disposed of or charged off the books
of the bank may be extended by the Commissioner if in the Commissioner's judgment it is for

the best interest of the bank that the extension be granted, provided that the limitations imposed
in this section on the ownership of shares or other equity ownership interest in companies are

suspended only to the extent that any bank operating under the supervision of the
Commissioner may subscribe for and purchase shares and other equity ownership interests in,

or debentures, bonds, or other types of securities of, any company organized under the laws of
the United States for the purposes of insuring the depositors a part or all of their funds on
deposit in banks to the extent as security ownership is required in order to obtain the benefits of
deposit insurance for such depositors.
(i) A bank may purchase, hold, and convey real estate other than bank premises for the
following purposes:
(1)  As security for extensions of credit made or moneys due to it when that real
estate has been mortgaged to it in good faith. .
(2) When the real estate has been purchased at sales upon foreclosures of
mortgages and deeds of trust held or owned by it, or on judgments or decrees
obtained and rendered for debts due to it, or through deeds in lieu of
foreclosure or other settlements affecting security of those debts. All real
property acquired under this subdivision shall be sold by the bank within

Page 22 Senate Bill 816* S816-CSRO-34 [v.1]
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five years after it is acquired unless, upon application by the bank, the
Commissioner extends the time within which the sale shall be made. _
()] A bank's investment in any bonds or other debt obligations of any one person, other

than obligations of the United States government or an agency thereof, or other obligations

guaranteed by the United States, this State, another state, or other political subdivision of this

State or another state, shall at no time exceed ten percent (10%) of its required capital. .

"§ 53C-5-3. Banks, fiduciaries authorized to_invest in_securities_approved by the

Secretary of Housing and __Urban __Development, Federal Housing
Administration, Veterans Administration.

(a) Insured Mortgages and Obligation of National Mortgage Associations and Federal
Home Loan Banks. — It shall be lawful for all commercial and industrial banks, trust

companies, building and loan associations, savings and loan associations, insurance companies,
mortgagees and loan correspondents approved by the Secretary of Housing and Urban
Development or Federal Housing Administration, and other financial institutions engaged in

business in this State, and for guardians, executors, administrators, trustees, or others acting in
a fiduciary capacity in this State to invest, to the same extent that such funds may be invested in

interest-bearing obligations of the United States, their funds or moneys in their custody or

possession that are eligible for investment, in bonds or notes secured by a mortgage or deed of
trust insured or guaranteed by the Federal Housing Administration, Secretary of Housing and

Urban Development, or the Veterans Administration, or in mortgages or deeds of trust on real
estate which have been accepted for insurance or guarantee by the Federal Housing

Administration, Secretary of Housing and Urban Development, or Veterans Administration,
and in obligations of a national mortgage association, which obligations are insured or
guaranteed by the United States Government, or bonds, debentures, consolidated bonds, or

other obligations of any federal home loan bank or banks. °

(b)  Insured or Guaranteed Loans; Loans Purchased by National Mortgage Associations
and Federal Home Loan Banks. — All such banks, trust companies, building and loan

associations, savings and loan associations, insurance companies, mortgagees and loan
correspondents_approved by the Secretary of Housing and Urban Development or Federal

Housing Administration, and other financial institutions, and also all such guardians, executors,
administrators, trustees, or others acting in a fiduciary capacity in this State, may make such

loans, secured by real estate, as the Secretary of Housing and Urban Development, the Federal
Housing Administration, a national mortgage association, or the Veterans Administration has
insured or guaranteed, or has made a commitment to insure or guarantee, and may obtain such.

insurance or guarantee; provided, further, that the above designated financial institutions may
make loans, secured by real estate, that are eligible and committed for sale to a national
mortgage association, federal home loan bank, federal home loan mortgage corporation, or
other agency or instrumentality of the United States.

()  Eligibility for Credit Insurance. — All banks, trust companies, building and loan
associations, savings and loan associations, insurance companies, mortgagees and loan
correspondents approved by the Secretary of Housing and Urban Development or Federal
Housing Administration, and other financial institutions, on being approved as eligible for
credit insurance by the Secretary of Housing and Urban Development, the Federal Housing
Administration, or the Veterans Administration, may make such loans as are insured by the
Secretary of Housing and Urban Development or Federal Housing Administration or insured or
guaranteed by the Veterans Administration.

(d)  Certain Securities Made Eligible for Collaterals. — Whenever by statute of this State

collateral is required as security for the deposit of public or other funds: or deposits are required
to be made with any public official or department; or an investment of capital or surplus, or a

reserve or other fund is required to be maintained. consisting of designated securities, bonds,
and notes secured by a mortgage or deed of trust insn_lred or guaranteed by the Secretary of

S816-CSRO-34 [v.1] Senate Bill 816* Page 23
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Housing and Urban Development, Federal Housing Administration, or Veterans

Administration, debentures issued by the Secretary of Housing and Urban Development or the

Federal Housing Administration and obligations of a national mortgage association shall be
eligible for such purposes.
(¢)  General Laws Not Applicable. — No law of this State prescribing the nature, amount,

or-form of security or requiring security upon which loans or investments may be made, or

prescribing or limiting the rates or time of payment of the interest any obligation may bear, or
prescribing or limiting the period for which loans or investments may be made. shall be deemed

to apply to loans or investments made pursuant to the foregoing paragraphs.
"Article 6.

"Bank Operations.

"§ S3C-6-1. Loans and extensions of credit.

(@ A bank may make a loan or extension of credit secured by the pledge of its own
shares or the shares of its holding company, provided:

(1)  When a bank exercises its security interest in shares of the bank or its

holding company, it shall dispose of all of the shares within a period of six

months. If the shares have not been disposed of within six months, the shares

shall be charged to profit and loss and no longer carried as an asset of the
bank. The Commissioner may extend the snx-month period not to exceed an

additional six months.

(2) A bank may not extend credit to finance the purchase of or to carry shares of
the bank or the shares of its holding company. For purposes of this
subsection, the phrase "to carry" has the meaning set forth in 12 C.F.R. Part
221, as promulgated by the Federal Reserve Board.

(b)  Loans and Extensions of Credit — Limitations:

(1)  The total loans and extensions of credit, both direct and indirect, by a bank

to_a person, other than a municipal corporation for money borrowed,

including in the liabilities of a company the liabilities of the several
.members of the company, outstanding at one time and not fully secured, as
determined in a manner consistent with subdivision (2) of this subsection, by

collateral having a market value at least equal to the amount of the loan or
extension of credit, shall not exceed the greater of fifteen percent (15%) of
the capital of the bank or the percentage permitted for national banks in this
State by statute or regulation of the Comptroller of the Currency.

(2)  The total loans and extensions of credit, both direct and indirect, by a bank

to a person outstanding at one time and fully secured by readily marketable

collateral having a market value, as determined by reliable and continuously

available price quotations, at least equal to the amount of the loan or

extension of credit outstanding, shall not exceed the greater of ten percent
(10%) of the capital of the bank or the percentage permitted for national
banks by statute or regulation of the Comptroller of the Currency. This

limitation shall be separate from and in addition to the limitation contained
in subdivision (1) of this subsection.

(3)  The following shall not be considered as extensions of credit within the

meaning of this section; provided that the limitations of this subsection shall
not apply to loans or obligations to the extent that they are secured or
covered by guarantees or by commitments or agreements to take over or
purchase the same made by any federal reserve bank or by the United States
or_any department, board, bureau, commission, or establishment of the
United States, including any corporation wholly owned, directly or

indirectly, by the United States.
Page 24 Senate Bill 816* S816-CSRO-34 [v.1]
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a.

b.
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1

The discount of bills of exchange drawn in good faith against actual
existing values. :

The discount of solvent trade acceptances or other solvent
commercial or business paper actually owned by the person

negotiating the same.
Loans or extensions of credit secured by a segregated deposit account
in the lending bank.

The purchase of bankers' acceptances of the kind described in section
13 of the Federal Reserve Act and issued by other depository

institutions.

The purchase of any notes and the making of any loans secured by
not less than a like face amount of bonds of the United States or any
agency of the United States; or other obligations guaranteed by the
United States government or the State of North Carolina; or
certificates of indebtedness of the United States, or agency thereof:

or other obligations guaranteed by the United States government.

(4) For purposes of this subsection, the following definitions and conditions’

apply:
a.

=

[©

[~

e

$816-CSRO-34 [v.1]

'Person” includes an individual or a corporation, partnership, trust,

association, joint venture, pool, syndicate, sole proprietorship,
unincorporated organization, or any other form of entity not

specifically listed; provided, the term "person" shall not include (i) a

clearing organization registered with the Commodity Futures Trading

Commission (or its successor) or the Securities and Exchange

Commission (or its successor) or any federal banking agency or (ii) a
bank's affiliates.

Loans or extensions of credit to one person include loans made to
other persons when the proceeds of the loans or extensions of credit
are to be used for the direct benefit of the first person or the persons
are engaged in a common enterprise.

For purposes of this section, extensions of credit by a bank to a -
person shall include the bank's credit exposures to the person in

derivative transactions with the bank.

'Derivative transaction” includes any transaction that is a contract,
agreement, swap, warrant, note, or option that is based, in whole or

in part, on the value of, any interest in, or any quantitative measure or
the occurrence of any event relating to one or_more commodities,
securities, debt instruments, currencies, interest or other rates,
indices, or assets.

Credit exposure to a person in_connection with a derivative
transaction shall be determined based on an amount that the bank
reasonably determines, in accordance with customary industry
practices under the terms of the derivative transaction or otherwise,
would be its loss if the person were to default on the date of
determination, taking into account any netting and collateral

arrangements and any guarantees or other credit enhancements,
provided that the bank may elect to determine credit exposure on the

basis of such other method of determining credit exposure as may be
permitted by the bank's primary federal regulator.
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(c) The Commissioner shall monitor the lending activities of banks under this section
for undue credit concentrations and inadequate risk diversification that could adversely affect

the safety and soundness of the banks.

"(d)  Rules adopted by the Commissioner to ensure that extensions of credit made by
banks are in keeping with sound lending practices and to promote the purposes of this Chapter
shall not prohibit a bank from making any extension of credit that is a permitted extenswn of
credit for a federally chartered institution.

"8§ 53C-6-2. Deposits.

(a) A bank may, consistent with applicable law and safe and sound banking practices,
offer all types of deposit accounts upon such terms and conditions as the bank considers
appropriate.
(b) A bank shall secure insurance for its deposits from the FDIC.

"§ S3C-6-3. Securing deposits.
(a) A bank may not create a lien on its assets or otherwise secure the repayment of a

deposit, except as authorized or required by this section, other laws of this State. or federal law.

(b) A bank may pledge its assets to secure a deposit of the government of this State or
any other state, any agency or political subdivision of this State or any other state, the United
States government, any agency or instrumentality of the United States, or any Indian tribe
recognized by the United States government as eligible for the services provided to Indian
tribes by the Secretary of the Interior because of its status as an Indian tribe.

(c) This section does not prohibit the pledge of assets by a bank to secure the repayment
of money borrowed.

(d)  Anact, deed, conveyance, pledge, or contract in violation of this section is void.

"§ S3C-6-4. Minors. :
(a) A bank may.issue and operate a deposit account in the name of a minor or in the

name of two or more individuals, one or more of whom are minors, and receive payments, pay
withdrawals, accept a pledge of the account, issue automated teller machine (ATM) and debit

cards, contract for overdraft protection, and act in any other manner with respect to the account
on the order of the minor with like effect as if the minor were of full age and legal capacity.
Any payment to or at the direction of a minor is a discharge of the bank to the extent thereof.
The account shall be held for the exclusive right and benefit of the minor and any joint owners,
free from the control of all other persons except creditors. A minor who obtains a deposit
account from a bank under this subsection, whether individually or together with others, is
bound by the terms of the deposit account agreement to the same extent as if the minor were of
full age and legal capacity.

(b)  Any bank may lease a safe deposit box to a minor or to two or more individuals, one
or more of whom are minors. With respect to any such lease, a bank may deal with the minor in
all regards as if the minor were of full age and legal capacity. A minor entering a lease
agreement with a bank under this subsection, whether individually or together with others, is
bound by the terms of the safe deposit box agreement to the same extent as if the minor were of
full age and legal capacity. _ '

() If a minor with a deposit account, other than a joint account with right of
survivorship or a Payable on Death account, dies, a parent or legal guardian of the minor may
access and withdraw the funds on deposit. and the bank is discharged to the extent of any
withdrawal. If a_minor with a safe deposit box dies. the provisions of G.S. 28A-15-13 shall
control the opening, inventory, and release of contents of the safe deposit box.

(d)  This section shall not affect the law governing transactions with minors in cases
outside the scope of this section, including transactions that constitute an extension of credit to

the minor.
"§ 53C-6-5. Reserved for future codification purposes.

"§ S3C-6-6. Joint accounts.
Page 26 Senate Bill 816* S816-CSRO-34 [v.1]
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(@) Any two or more individuals may establish a joint_deposit account by written
contract. The deposit account shall be held for them as joint tenants. The account also may be
held pursuant to G.S. 41-2.1 of the General Statutes and have the incidents set forth in that

section. If the account is held pursuant to G.S. 41-2.1, the contract shall set forth that fact.

(b)  Unless the individuals establishing a joint account have agreed with the bank that
withdrawals require more than one signature, payment by the bank to, or at the direction of, any
joint tenant designated in the contract authorized by this section shall be a total discharge of the

bank's obligation as to the amount so paid.
{c) Funds in a joint account established with right of survivorship shall belong to the

surviving joint tenant or tenants upon the death of a joint tenant, and the funds shall be subject
only to the personal representative's right of collection as set forth in G.S. 28A-15-10(a)(3), or
as provided in G.S. 41-2.1 if the account is established pursuant to the provisions of that
section. Payment by the bank of funds in the joint account to a surviving joint tenant or tenants

shall terminate the personal representative's authority under G.S. 28A-15-10(a)(3) to collect
against the bank for the funds so paid, but the personal representative's authority to collect such
funds from the surviving joint tenant or tenants is not terminated.

(d) A pledge of a joint account by any one or more of the joint tenants. unless otherwise
specifically agreed between the bank and all joint tenants in writing, shall be a valid pledge and

transfer of the account or of the amount so pledged, shall be binding upon all joint tenants, shall
not operate to sever or terminate the joint ownership of all or any part of the account, and shall _

survive the death of any joint tenant.

() A bank is not liable to joint tenants for complying in good faith with a writ of
execution, garnishment, attachment, levy, or other legal process that appears to have been
issued by a court or other authority of competent jurisdiction and seeks funds held in the name

of any one or more of the joint tenants.
[63)] Persons establishing a joint account with right of survivorship under this section

shall sign a statement showing their election of the right of survivorship in the account and
containing language set forth in a conspicuous manner and substantially similar to the

following:
. "BANK (or name of institution)
JOINT ACCOUNT WITH RIGHT OF SURVIVORSHIP

G.S. 53C-6-6 .
We understand that by establishing a joint account under the provisions of North Carolina *
General Statute 53C-6-6 that:
(1)  The bank (or name of institution) may pay the money in the account to, or on

the order of, any person named as a joint holder of the account unless we
have agreed with the bank that withdrawals require more than one signature;
and .

(2)  Upon the death of one joint owner, the money remaining in the account will
belong to the surviving joint owners and will not pass by inheritance to the

heirs of the deceased joint owner or be controlled by the deceased .joint
owner's will. '

(g)  This section does not repeal or modify any provision of law relating to estate taxes.
(h)  Any joint tenant may terminate a joint account.

(i) Where a joint account is held by two or more individuals and a joint tenant does not

wish for the account to be terminated but requests to be removed from the account. the bank
shall remove the joint tenant from the account. The joint account shall continue in the names of

the remaining tenant or tenants. Any joint tenant who requested to be removed from an account

S816-CSRO-34 [v.1] . Senate Bill 816* Page 27
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remains liable for any debts incurred in connection with the joint account during the period in
which the individual was a named joint tenant.

[6)) Any joint account created under the provisions of G.S. 53-146.1 as it existed prior to
the effective date of this section shall for all purposes be governed by the provisions of this
section after the effective date of this section, and any reference to G.S. 53-146.1 in any
statement electing a right of survivorship shall be deemed a reference to this section.

(k)  This section shall not be deemed exclusive. Deposit accounts not conforming to this

section shall be governed by other applicable provisions of the General Statutes or the common

law, as appropriate.
"§ 53C-6-7. Payable on Death accounts.

(@ If any natural person establishing a deposit account shall execute a written
agreement with the bank containing a statement that it is executed pursuant to the provisions of

this section and providing for the account to be held in the name of the natural person as owner

for one or more beneficiaries, the account and any balance thereof shall be held as a Payable on
Death account. The account shall have the following incidents:

(1) Any owner during the owner's lifetime may change any designated
beneficiary by a written direction to the bank.
(2)  If there are two or more owners of a Payable on Death account, the owners

shall own the account as joint tenants with right of survivorship and. except

as otherwise provided in this section, the account shall have the incidents set

forth in G.S. 53C-6-6.

'3)  Any owner may withdraw funds by writing checks or otherwise, as set forth
in the account contract, and receive payment in cash or check payable to the
owner's personal order. .

(4)  If the beneficiary is a natural person, there may be one or more beneficiaries,

: and the following shall apply: _

a. If only one beneficiary is living and of legal age at the death of the
last surviving owner, the beneficiary shall be the owner of the
account and payment by the bank to the owner shall be a total
discharge of the bank's obligation as to the amount paid. If two or

more beneficiaries are living at the death of the last surviving owner,
they shall be owners of the account as joint tenants with right of

survivorship as provided in G.S. 53C-6-6, and payment by the bank
to_the owners or any of the owners shall be a total discharge of the
bank's obligation as to the amount paid.

If only one beneficiary is living and that beneficiary is not of legal
age at the death of the last surviving owner, the bank shall transfer
the funds in the account to the general guardian or guardian of the
estate, if any, of the minor beneficiary. If no guardian of the minor
beneficiary has been appointed, the bank shall hold the funds in a

similar interest-bearing account in the name of the minor until the
minor reaches the age of majority or until a duly appointed guardian

withdraws the funds.

(5)  If the beneficiary is an entity other than a natural person, there shall be only
one beneficiary.

(6) If one or more owners survive the last surviving beneficiary who was a
natural person, or if a beneficiary who is an entity other than a natural person
should cease to exist before the death of the owner, the account shall become
an_individual account of the owner, or a joint account with right of
survivorship of the owners, and shall have the legal incidents of an

o
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individual account in a case of a single owner or a joint account with right of

survivorship, as provided in G.S. 53C-6-6, in the case of multiple owners.
(7)  Prior to the death of the last surviving owner, no beneficiary shall have any

ownership interest in a Payable on Death account. Funds in a Payable on

Death account established pursuant to_this subsection shall belong to the
beneficiary or beneficiaries upon the death of the last surviving owner, and
the funds shall be subject only to the personal representative's right of
collection as set forth in G.S.28A-15-10(a)(1). Payment by the bank of
funds in the Payable on Death account to the beneficiary or beneficiaries
shall terminate the personal representative's  authority under
G.S. 28A-15-10(a)(1) to collect against the bank for the funds so paid, but

the personal representative's authority to collect such funds from the
beneficiary or beneficiaries is not terminated.

The natural person establishing an account under this subsection shall sign a statement
containing language set forth in a conspicuous manner and substantially similar to the language
set out below. The language may be on a signature card or in an explanation of the account that
is set out in a separate document whose receipt is acknowledged by the person establishing the

account:
"BANK (or name of institution)
~ PAYABLE ON DEATH ACCOUNT

G.S. 53C-6-7
I (or we) understand that by establishing a Payable on Death account under the provisions
of North Carolina General Statute 53C-6-7 that:
1. During my (or our) lifetime I (or we), individually or jointly, may withdraw
the money in the account.
2. By written direction to_the bank (or name of institution) I (or we),
individually or jointly, may change the beneficiary or beneficiaries.
Upon my (or our) death, the money remaining in the account will belong to

the beneficiary or beneficiaries, and the money will not be inherited by my
(or our) heirs or be controlled by will. :

[«

(b)  This section shall not be deemed exclusive. Deposit accounts not conforming to this
section shall be governed by other applicable provisions of the General Statutes or the common
law, as appropriate. ’

(c) No addition to the accounts, nor any withdrawal, payment, or change of beneficiary,
shall affect the nature of the account as Payable on Death accounts or affect the right of any
owner to terminate the account.

(d)  This section does not repeal or modify any provisions of law relating to estate taxes.
"§ S3C-6-8. Personal agency accounts.

(a) Any person may establish a personal agehcy account by written contract containing
a statement that it is executed pursuant to the provisions of this section. A personal agency

account may be any type of deposit account. The written contract shall name an agent who
shall have authority to act on behalf of the depositor in the manner set out in this subsection.

The agent shall have the authority to do the following:
(1) Make, sign, or execute checks drawn on the account or otherwise make
withdrawals from the account.
(2) Endorse checks made payable to the principal for deposit only into the
account.
(3)  Deposit cash or negotiable instruments, including instruments endorsed by
the principal, into the account.

S816-CSRO-34 [v.1] Senate Bill 816* Page 29



O 00 IO\ LN

General Assembly of North Carolina ‘ Session 2011

(b) A person establishing an account under this section shall sign a statement containing
language substantially similar to the following in a conspicuous manner:

"BANK (or name of institution)
PERSONAL AGENCY ACCOUNT
G.S. 53C-6-8
The undersigned understands that by establishing a personal agency account under the
provisions of North Carolina General Statute S3C-6-8, the agent named in the account may:

1. Sign checks drawn on the account.
2. Make deposits into the account.
The undersigned also understand that if the undersigned is a natural person, upon his or her

death, the money remaining in the account will be controlled by his or her will or inherited by

his or her heirs.

(c)  An account created under the provisions of this section grants no ownership right or

interest in the agent. Upon the death of the principal, there is no right of survivorship to the
account, and the authority set out in subsection (a) of this section terminates.

(d) The written contract referred to in subsection (a) of this section shall provide that
the principal may elect to extend the authority of the agent set out in subsection (a) of this
section to act on behalf of the principal in regard to the account, notwithstanding the
subsequent incapacity or mental incompetence of the principal. If the principal is a natural

person and elects to extend the authority of the agent, then upon the subsequent incapacity or

mental incompetence of the principal, the agent may continue to exercise the authority, without
the requirement of bond or of accounting to any court, until such time as the agent shall receive

actual knowledge that the authority has been terminated. The duly qualified guardian of the
estate of the incapacitated or incompetent acting pursuant to a durable power of attorney, as
defined in G.S.32A-8, which grants to the attorney-in-fact the authority in regard to the

account that is granted to the agent by the written contract executed pursuant to the provisions
of this section, shall have the power, upon notifying the agent and providing written notice to

the bank where the personal agency account is established, to terminate the agent's authority to
act on behalf of the principal with respect to the account. Upon termination of the agent's

authority, the agent shall account to the guardian or attorney-in-fact for all actions of the agent

in regard to the account during the incapacity or incompetence of the principal. If the principal
is .a natural person and does not elect to extend the authority of the agent, then upon the
subsequent incapacity or mental incompetence of the principal, the authority of the agent set

out in subsection (a) of this section terminates.

(9] When an account under this section has been established, all or part of the account
or.any interest or dividend may be paid on a check made, signed, or executed by the agent. In
the absence of actual knowledge that the principal has died or that the agency created by the
account has been terminated. the payment shall be valid and sufficient discharge to the bank for

payment so made.
[63) A personal agency account shall have only one owner and one agent. The owner
shall retain the authority to change the named agent on the personal agency account.

(g)  Any personal agency account created under the provisions of G.S. 53-146.3, as it
existed prior to the effective date of this section, shall for all purposes be governed by the

provisions of this section after the effective date of this section, and any reference to
G.S. 53-146.3 in any statement establishing the account shall be deemed a reference to this
section.
"§ 53C-6-9. Accounts opened by adults for minors.

(a) One or more adults may open and maintain a custodial deposit account for or in the
name of a minor and using the minor's taxpayer identification number. Unless otherwise
provided in the agreement governing the account the following terms apply:
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(1)  Beneficial ownership of the account vests exclusively in the minor. All
interest credited to the account shall belong to the minor and shall be

reported to the appropriate taxing authorities in the name of the minor using

the minor's taxpayer identification number.
2) Except as otherwise provided, control of the account vests exclusively in the

custodian whose name appears on the bank's. records for the account. If there

is more than one custodian named on the bank's account records, each may
act independently. Any one or more of the custodians named on the bank's
records may turn over control of the account to the minor at any time, either
before or after the minor reaches the age of majority.

(3) If the custodian has not already transferred control, then after the minor
beneficiary reaches the age of majority, the beneficiary may_ instruct the
bank to transfer control to the beneficiary and remove the named custodian.

(4)  If the custodian or, if more than one custodian is on the account, the last of
the custodians to survive dies before the minor reaches the age of majority,
the minor's parent or the minor's legal guardian may act as custodian or
name another custodian on the account.

(b)  This section shall not be deemed exclusive. Accounts not conforming to this section
shall be governed by other applicable provisions of the General Statutes, including Chapter
33A, the North Carolina Uniform Transfers to Minors Act, or the common law, as appropriate.
"§ S3C-6-10. Payment of balance of deceased person or person under disability to

personal representative or guardian.

(A A bank may pay any balance on deposit to the credit of any deceased individual to

the duly qualified personal representative, collector, or public administrator of the decedent
who is qualified as such under the laws of any state.

(b) A bank may pay any balance on deposit to the credit of any individual judicially
declared incompetent or otherwise under a legal disability to the duly qualified personal

representative, guardian, curator, conservator, or committee of the person declared incompetent
or under disability who is qualified as such under the laws of any state.
() The presentation of a letter of qualification as personal representative, collector,

public administrator, guardian, curator, conservator, or committee of the person issued or
certified by the appointing court shall be conclusive proof of the jurisdiction of the court
issuing the same and sufficient authority for the payment.

(d)  Payment by a bank in good faith under the authority of this section discharges the
liability of the bank to the extent of the payment.
"§ 53C-6-11. Powers of attorney; notice of revocation; payment after notice.

(a)  Any bank may continue to recognize any act of an attorney-in-fact or other agent
until the bank receives actual notice of the principal's death or a written notice of revocation
signed by the principal who granted the authority or, in the case of a company, evidence

satisfactory to the bank of the revocation. Payment by the bank to or at the direction of an
attorney-in-fact or other agent before receipt of the notice is a total discharge of the bank's
obligation as to the amount so paid.

(b)  Notwithstanding that a bank has received written notice of revocation of the
authority of an attorney-in-fact or_other designated agent, a _bank may, until 10 days after
receipt of notice, pay any item made, drawn. accepted, or endorsed by the attorney-in-fact or
agent prior to the revocation, provided that the item is otherwise properly payable.

"§ 53C-6-12. Account statements to be rendered annually or on request.

(a)  Every bank shall render an account statement for each deposit account at least
annually to the depositor; provided, however, the statements are not required for time deposits.
Every bank shall render a statement of account for each deposit account, including time
deposits upon receipt of an appropriate request reasonably made by a depositor.
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(b)  For purposes of this section, an account statement is deemed to have been
"rendered" to a depositor as of the earlier of the date the statement is mailed to the depositor's
address as shown on bank records and the date the account is posted to the bank's Web site in a
manner and a form ensuring the statement to be readily available to the depositor; provided
however, the bank and the depositor may agree that an account statement may be rendered by
other means.

(c)  Nothing in this section shall be construed to relieve the depositor from the duty of
exercising due diligence in the review of an account statement rendered by the bank and of
timely notification to the bank upon discovery of any error. -

"§ 53C-6-13. Safe deposit boxes; unpaid rentals; procedure; escheats.

(a) If the rental due on a safe deposit box is 90 days or more past due, the lessor bank
may send a notice by registered mail or certified mail. return receipt requested. to the last
known address of the lessee or by another means agreed to in writing by the lessor bank and the
lessee, stating that the safe deposit box will be opened and its contents stored at the expense of
the lessee unless payment of the rental is made within 30 days of the date of the mailing of the
notice or the date such notice is given by the means otherwise previously agreed to in writing
by the lessor bank and the lessee. If the rental is not paid within the stated period, the box may

be opened in the presence of an officer of the bank and of a notary public who is not a director,
officer, emplovee, or shareholder of the bank. The contents shall be sealed in a package by the

notary public, who shall write on the outside the name of the lessee and the date of the opening.
The notary public shall execute a certificate reciting the name of the lessee, the date of the
opening of the box, and a list of its contents. The certificate shall be included in the package.
and a copy of the certificate shall be sent by registered mail or certified mail. return receipt
requested, to the last known address of the lessee or by the means otherwise previously agreed
to in writing by the lessor bank and the lessee. The package then shall be placed in the general
vaults of the bank at a rental not exceeding the rental previously charged for the box.

. (b)  If the contents of the safe deposit box have not been claimed within two years of the
mailing or other permissible delivery of the copy of the certificate to the lessee, the bank may

send a further notice to the last known address of the lessee by registered mail or certified mail,
return receipt requested, to the last known address of the lessee or by a means otherwise

previously agreed to in writing by the lessor bank and the lessee, stating that unless the

accumulated charges are paid within 30 days of the date of the mailing of the notice, the
contents of the box will be delivered to the State Treasurer as abandoned property under the

provisions of Chapter 116B of the General Statutes.

. (€)  The bank shall submit to the State Treasurer a verified inventory of all of the
contents of the safe deposit box upon delivery of the contents of the box or such part thereof as
shall be required by the State Treasurer under G.S. 116B-55, but the bank may deduct from any
cash of the lessee in the safe deposit box an amount equal to accumulated charges for rental and
shall submit to the State Treasurer a verified statement of the charges and deduction. If there is
no cash or insufficient cash to pay accumulated charges in the safe deposit box, the bank may
submit to the State Treasurer a verified statement of accumulated charges or balance of the
accumulated charges due, and the State Treasurer shall remit to the bank the charges or balance
due, up to the value of the property in the safe deposit box delivered to the State Treasurer, less
any costs or expenses of sale; but if the charges or balance due exceeds the value of the
property, the State Treasurer shall remit only the value of the property, less costs or expenses of
sale. Any accumulated charges for safe deposit box rental paid by the State Treasurer to the
bank shall be deducted from the value of the property of the lessee delivered to the State
Treasurer. '

(d  Any property, including documents or writings of a private nature, that has little or
no apparent financial value need not be sold but may be destroyed by the bank if the State

Treasurer declines to receive the property under G.S. 116B-69(a).
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(e)  An explanation of the contractual provisions pertaining to default, together with
reference to this section, shall be printed on every contract for rental of a safe deposit box.

"§ 53C-6-14. Reproduction and retention of records; admissibility of copies in evidence;
disposition of originals; record production generally.

(@) Any bank may cause any or all records kept by it to be recorded, copied, or
reproduced by any photographic, reproduction, electronic, or digital process or method, or by
any other records retention technology approved by rule or order of the Commissioner, of a
kind that is capable of accurately converting the records into tangible form within a reasonable
time. Each such converted tangible form of record also shall be deemed a record.

“(b)  Any tangible form of a record shall be deemed for all purposes to be an original
record and shall be admissible in evidence in all courts and administrative agencies in_this
State, if otherwise admissible, and the bank may destroy or otherwise dispose of the original
form of the record; provided, however, that a bank shall retain either the originals or

convertible form of its records for such period as may be required by law or by rule or order of
the Commissioner. Any bank may dispose of any original or convertible form of a record that

has been retained for the period prescribed by law or by rule or order of the Commissioner for
its class.

(©) Originals and converted tangible forms of records shall not be held inadmissible in

any court action or proceeding on the grounds that they lack certification, identification, or
authentication and shall be received as evidence if otherwise admissible in any court or

quasi-judicial proceeding if they have been identified and authenticated by the live testimony of
a_competent witness or if the records are accompanied by a certificate substantially in the

following form:

"CERTIFICATE REGARDING BANK RECORDS
The accompanying documents are true and correct copies of the records of
[name of bank]. The records were made in the regular course of business of
the bank at or near the time of the acts, events, or conditions they reflect.
The undersigned is authorized to execute this certificate.
This certificate is issued pursuant to G.S. 53C-6-14.
I certlfv, under penalty of perjury under the laws of the State of North Carolma, that the

foregomg statements are true and correct.
Date:

=
"

L*’I!\’

Signature

Print or type name

Title

[Notarize as required by law for an affidavit]"
(d)  This section supplements and does not supersede G.S. 8-45.1.

"§ §3C-6-15. Establishment of branches.
(@) A bank may establish one or more branches in this State, whether de novo or by
acquisition of existing branches of another depository institution, with the prior written

approval of the Commissioner. The Commissioner's approval may be given or withheld, in the
Commissioner's discretion, in accordance with the provisions of subsection (c) of this section.

(b) A bank may establish branches in another state, whether de novo or by acquisition

of existing branches of another depository institution, in accordance with the provisions of
applicable federal law and the laws of the other state, upon prior written approval of the

Commissioner. The Commissioner's approval may be given or withheld in the Commissioner's

discretion in accordance with the provisions of subsection (c) of this section,
()  A_bank seeking authority to establish a branch shall make application to the

Commissioner in a form acceptable to the Commissioner. Not more than 30 days before nor
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less than 10 days after the filing of the application with the Commissioner, the applicant shall
publish public notice of the filing of the application. The public notice shall contain all of the
following:
(1) A statement that the application has been filed with the Commissioner.
(2)  The physical address or location of the proposed branch, including street and
city or town. :
(3) A statement that any interested person may make written comment on the
application to the Commissioner and that comments received by the
Commissioner within 14 days of the date of publication of the public notice
shall be considered. The public notice shall provide the then current mailing
address of the Commissioner.

(d) A bank may conduct any activities at a branch in another state authorized under this
section that are permissible for a bank chartered by the other state where the branch is located,
except to the extent the activities are expressly prohibited by the laws of this State or by any
rule or order of the Commissioner applicable to the bank.

(€  Upon receipt of an application -to establish a branch, the Commissioner shall

conduct an examination of the pertinent facts and information and may request such additional
information as the Commissioner deems necessary to_make a decision on the application. In
deciding whether to approve a branch application, the Commissioner shall take into account
such factors as the financial condition and history of the applicant; the adequacy of its capital:
the applicant's future earnings prospects; the character, competency, and experience of its
management; the probable impact of the branch on the condition of the applicant bank and
existing depository institutions in the community to be served; and the convenience and needs
of the community the proposed branch is to serve.

"§ 53C-6-16. Change of location of a branch or principal office.

(@) A bank may change the location of its principal office or a branch with the prior
written approval of the Commissioner. A request to relocate the principal office or a branch of
a bank shall be made in a form acceptable to the Commissioner and shall include information
regarding the reason for the proposed relocation, the distance and direction of the move, and

such other information as the Commissioner may require in order to reach a decision in the
matter.

(b)  Not more than 30 days before nor less than 10 days after filing a request to relocate
the principal office or a branch of a bank, the applicant shall publish public notice of the
request. The public notice shall contain all of the following:

(1) A statement that the request has been filed with the Commissioner.

(2)  The physical address of the principal office or branch to be relocated and the
physical address of the proposed new location.

(3) A statement that any interested person may make written comment on the
request to the Commissioner and that comments received by the
Commissioner within 14 days of the date of publication of the public notice

will be considered. The statement shall provide the then current mailing
address of the Commissioner.

(©) The Commissioner shall approve a request to relocate the principal office or a
branch of a bank if the relocation is to a site within the same vicinity as the orig"inal location, or
does not result in a material change in the primary service area of the principal office or branch,
or is considered important to the economic viability of the bank or the branch, or is otherwise
found not to be inconsistent with the public need and convenience.

"§ 53C-6-17. Branch closings.

" A bank may close a branch upon providing written notice to the Commissioner and the
customers of the branch at least 90 days prior to the proposed closing. The notice shall include

the date the branch will close and posting, in a conspicuous manner on the branch premises for
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a period of 30 days prior to the proposed closing date, a notice of its intent to close the branch.
The consolidation of two or more branches into a single location in the same vicinity shall not
be considered a closure subject to the 90-day and 30-day notice requirements of this section. To
be considered a consolidation, the bank shall request consolidation treatment from the
Commissioner, who shall decide, in his or her discretion, whether the branches to be
consolidated are considered to be in the same vicinity, with due consideration to the distance
between the branches and the nature of the market in which the branches are situated.
"§ 53C-6-18. Non-branch bank business offices.

(a) A bank may establish one or more non-branch bank business offices as defined by
G.S. 53C-1-4(46).

(1)  If a proposed non-branch bank business office will offer a product, service,
or other type of business not previously engaged in by the bank, the bank

shall provide the Commissioner with written notification of the intent to
open the office. The notification shall include the proposed location of the
office and a description of the business to be conducted at the office. If the
Commissioner does not request additional information or object to its
establishment within 10 days of the date of receipt of the notification, the
non-branch bank business office shall be deemed approved. In deciding
whether to object to the establishment of a non-branch bank business office,
the Commissioner shall consider, without limitation, whether the business
proposed to be conducted at the non-branch bank business office is
permissible for a bank, the costs of its establishment and ongoing operation

and the impact of the costs on the bank's capital and profitability, and the
ability of the bank's management to conduct the proposed business.

(2) If a proposed non-branch bank business office will offer only products,
services, or other types of business already engaged in by the bank, the bank
shall provide the Commissioner with written notification of the intent to
open the office.

(b)  An out-of-state bank may establish and operate a non-branch bank business office in

this State upon written notice to the Commissioner.
() A bank or an out-of-state bank may close a non-branch bank business office at any

time with notice to the Commissioner.

(d) No deposits may be taken at a non-branch bank business office.
"§ 53C-6-19. Operations; suspension.

(a) A bank, any of its branches, and any of its non-branch bank business offices may
operate on such days and during such hours, and may observe such holidays, as the bank's
board of directors shall designate.

(b)  Whenever the Commissioner determines that an emergency exists or is pending in
this State or any part thereof, the Commissioner may authorize banks operating in the affected
area or areas to suspend any or all of their operations in such area or areas for such period or
periods as the Commissioner establishes. An emergency is any condition or occurrence that
may interfere with a bank's operations or poses an existing or imminent threat to the safety or
security of persons or property, or both.

©) In the event that an emergency exists or is pending in this State or any part thereof
and a bank operating in the affected area or areas is unable to communicate the existence or
pendency of the emergency to the OCOB, an officer of the bank may suspend any or all of the
bank's operations in the affected area or areas without the prior approval of the Commissioner.

The bank shall give notice of such closing to the Commissioner as soon as practicable.
"Article 7.

"Control Transactions; Combinations:; Conversions.
"Part 1. Change in Control.
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"§ S3C-7-101. Control transactions.

(a) Except as otherwise expressly permitted by this section, a person shall not engage in
a control transaction, as defined by G.S. 53C-1-4(22). involving a_bank without the prior
approval of the Commissioner. A person may contract to engage in a control transaction with

the consummation of such control transaction being subject to receipt of the approval of the
Commissioner. Each bank shall report to the Commissioner any changes in its directors,
president, chief executive officer, chief financial officer, chief loan officer, or chief credit

officer by the close of the second day on which the holding company is open for business

following such change. _
(b) The Commissioner may require a person who is obligated to file an application

.under this Part to appoint an agent resident in this State for service of process upon the filing of

such notice or as a condition to the acceptance of such application for review. The application

for_approval shall be in a form required by the Commissioner and shall be accompanied by

such fee as may be required by rule,
(©) The following transactions shall not constitute a control transaction requiring the

prior approval of the Commissioner:
(1)  The acquisition of control over voting securities in connection with securing,
collecting, or satisfying a debt previously contracted for in good faith and
not for the purpose of acquiring control of the bank, if the acquiring person

files a notice with the Commissioner, in the form required by the

Commissioner, describing such transaction at least 10 days before the
acquiring person first votes or directs the voting of the voting securities.

(2)  The acquisition of control over voting securities by a person who has
previously engaged in a control transaction with respect to the bank after
receiving the approval of the Commissioner under this Article, which
approval permits the acquisition of control over additional voting securities,
or any person who is an affiliate of the person previously engaging in the
approved control transaction with the permission and who is identified in the
application submitted for the approval, if the acquiring person files a notice
with the Commissioner, in the form required by the Commissioner,
describing the transaction at least 10 days before the acquiring person or
affiliate thereof first votes or directs the voting of the voting securities.

(3)  An acquisition of control over voting securities by operation of law, will, or
intestate succession, if the acquiring person files a notice with the
Commissioner, in the form required by the Commissioner, describing the
acquisition or transfer at least 10 days before the acquiring person first votes
or directs the voting of the voting securities.

(4) Bona fide gifts. - .
(5) A transaction exempted by rules, orders, or declaratory rulings of the

Commissioner issued because approval of such a transaction is not necessary

to achieve the objectives of this Chapter.

(6)  An acquisition of control over voting securities in a transaction subiject to
approval under section 3 of the Bank Holding Company Act, as amended
(12U.S.C. § 1842).

(d)  Upon receipt of a notice described in subsection (c), the Commissioner may. before
the 10th day following the receipt, notify the acquiring person of the Commissioner's objection
to the exercise of control over the voting securities or may require the acquiring party to submit
further information before exercising control over the voting securities. An acquiring person
receiving a notice of objection shall be required to submit an application for approval of a
control transaction. An acquiring person receiving a notice to submit further information may
be required to provide any information that would be included in an application for approval of
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a control transaction. In the event such an acquiring person is comprised of a group of persons,
the Commissioner may require each member of the group to submit relevant information.

(e) All voting securities over which control has been acquired by an acquiring person
shall not be voted on any matter submitted to a vote of the holders of the outstanding voting
securities of the bank and shall be deemed authorized but unissued for purposes of determining
the presence of a quorum of holders of voting securities until such time as follows:

(1) The Commissioner has approved an application for approval of a control
transaction with respect to the voting securities.
(2)  The transaction is one listed in subsection (c) of this section that does not

require the filing of a notice with the Commissioner.
(3)  The transaction is one listed in subsection (c) of this section that requires a

notice to be filed with the Commissioner and the Commissioner has not
issued an objection to the notice and any requirement of the Commissioner
for_the filing of further information has been determined by the
Commissioner to have been satisfied.

"§ 53C-7-102. Application regarding a control transaction.
(a) A person seeking approval of a control transaction involving a bank under this
Article shall file the following with the Commissioner:
(1)  Anapplication in the form prescribed by the Commissioner.
(2)  All filing fees required by a rule of the Commissioner.
(3)  Such information as is required by a rule of the Commissioner or as is
deemed by the Commissioner to achieve the objectives of this Chapter.
(b) In the event a person submitting an application is a group of persons, the
Commissioner may require each member of the group to submit information relevant to the

application.
(c)  Notwithstanding any laws to the contrary, information__about the character,

competence, or experience of an acquiring person or its proposed management personnel or
affiliates shall be deemed a record of the Commissioner and subject to G.S. 53C-2-8.

"§ 53C-7-103. Public notice. _
A person filing an application for approval of a control application shall publish a public

notice of the filing of the application not more than 30 days before nor more than 10 days after
the filing of the application with the Commissioner. The public notice shall contain the
following: :
(1) A statement that the application has been filed with the Commissioner.
(2)  The name of the applicable bank and the address of its principal office.
(3) A statement that any interested person may make written comment on the
proposed control _transaction and that comments received by the
Commissioner within 14 days of the date of the publication of the public
notice shall be considered. The public notice shall provide the current
mailing address of the Commissioner.
"§ 53C-7-104. Actions on control transaction applications. '
(@ The Commissioner shall examine the proposed control transaction, including the

character, competence, and experience of the acquiring person and its proposed management
personnel, to determine whether the interests of the customers and communities served by the

bank would be adversely affected by the proposed control transaction. Not later than the 60th
day following receipt of a completed application for approval of a control transaction, unless
extraordinary circumstances require a longer period of review, the Commissioner shall approve
or deny the application.

(b)  The Commissioner may deny an application for approval of a control transaction for
any of the following reasons: :
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(1) The financial condition of the person seeking approval of a control
transaction could jeopardize the financial stability of the bank or the
financial interests of its customers.

(2) An_examination of the character, competence, and experience of any
acquiring person or of any of the proposed management personnel shows
that it would not be in the interest of the depositors of the bank, or in the
interest of the public, to permit the person to control the bank.

(3) The plans or proposals of the person seeking approval with respect to
exercising_control over the bank would not be in_the best interests of the
bank's customers.

(4  Upon the effective date of such proposed control transaction, the bank would
not be solvent, have inadequate capital, or not be in compliance with this
Chapter or rules of the Commissioner.

(5)  The application for approval is incomplete.

(6) If the acquiring person solicits votes for the approval of or consents to the

control transaction from the holders of the voting securities of the bank,
adequate and complete disclosures of all material information about the

proposed control transaction, together with a prominent statement that

neither the control transaction nor any solicitation of the holders' votes or

consents have been approved by the Commissioner and that any
representation to the contrary is a criminal offense, have not been made to

the holders.
(c)  Ifan application filed under this Part is approved by the Commissioner. the control
transaction may become effective. All conditions to approval set forth in the order of the
Commissioner shall be enforceable against the person, and each member of a group of persons,

receiving the approval.
"§ 53C-7-105. Appeal.

Any order of the Commissioner denying an application for approval of a control transaction
‘may be appealed to the Commission by the person filing the application denied, as provided in

G.S. 53C-2-6.

"Part 2. Combinations.
"§ 53C-7-201. Combination authority.

With the approval of the Commissioner, a bank may combine with one or more depository
institutions or non-depository institutions, provided that the bank is the surviving entity in any
combination with a non-depository institution. The application for approval shall be in the form
required by the Commissioner and shall be accompanied by a fee as set forth by rule.

"§ 53C-7-202. Combination application and investigation.
(a) A bank seeking approval of a combination shall file with the Commissioner an

' application for approval, copies of the agreement under which the bank proposes to effect the

combination, and such additional information as the Commissioner shall require by rule or as is
required by the Commissioner in connection with the application in order to achieve the

objectives of this Chapter.

(b) A bank filing an application for approval of a combination shall publish a public
notice of the filing of the application not more than 30 days before nor more than 10 days after
the filing of the application with the Commissioner. The public notice shall contain the
following:

(1) A statement that the application has been filed with the Commissioner.

(2)  The names of the parties to the proposed combination and the addresses of
their principal offices.

(3) A statement that any interested person may make written comment on the

proposed combination and that comments received by the Commissioner
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within 14 days of the date of the publication of the public notice shall be
considered. The public notice shall contain the current mailing address of the
Commissioner. _

() The Commissioner shall examine the proposed combination, including the
character, competency. and experience of the proposed directors and executive officers of the
surviving party of the combination, to determine whether the interests of the customers of and
communities served by the parties to the combination would be adversely affected by the
proposed combination.

(d)  Notwithstanding any laws to the contrary, information about the character,
competence, or experience of the directors and executive officers of the parties to a
combination received by the Commissioner shall be subject to G.S. 53C-2-7(b).

"§ 53C-7-203. Decision on application.
Based on the application and the Commissioner's examination, the Commissioner shall

enter an order approving or denying approval of the proposed combination not later than the
60th day following the date the Commissioner notifies the parties that the application is

complete, unless extraordinary circumstances require a longer period of review.
"§ 53C-7-204. Interim banks.

. The Commissioner may approve an application to organize an interim bank solely for the
purpose of effecting a combination under this Article. No interim bank shall transact any
business except as is incidental and necessary to its organization and the combination. The
Commissioner may set forth in the order approving the organization such additional conditions
with respect to the interim bank as the Commissioner deems necessary.

"§ 53C-7-205. Fiduciary powers and liabilities of North Carolina financial mstltutlon

combining or transferring assets and liabilities.
Whenever any North Carolina financial institution or federally chartered institution doing

business in this State shall combine with or shall sell to and transfer its assets and liabilities to
any other bank, trust institution, savings institution, or other company, as provided by the laws
of this State or the United States, all the then existing fiduciary rights, powers, duties, and
liabilities of the combining transferring institution, including the rights, powers, duties, and
liabilities as executor, administrator, guardian, trustee, and/or any other fiduciary capacity,
whether under appointment by order of court, will, deed, or other instrument, shall, upon the
effective date of the combination or sale and transfer, vest in, devolve upon, and thereafter be
performed by the surviving or transferee company, and such latter institution shall be deemed
substituted for and shall have all the rights and powers of the transferring institution.

"§ 53C-7-206. Combination with federally chartered institution.

A combination by a bank with a federally chartered institution in which the federally
chartered institution will be the surviving party shall be subject to approval by the chartering
authority of the federally chartered institution in accordance with the laws of the United States.
"§ 53C-7-207. Combination with a subsidiary.

(a) With the approval of the Commissioner, a bank may do any one the following:

(1) Combine with a subsidiary, so long as a bank is the resulting entity of the '

combination.
(2) Combine a subsidiary with another company, if a subsidiary is the resulting
entity.

(3) - Combine two or more subsidiaries of two or more banks under common

control of the same holding company.
The approval of the Commissioner is not required for a combination of a subsidiary and -
another company when a subsidiary is not the resulting entity, which shall be effected in

accordance with organizational law applicable to each, or for a combination of two or more
subsidiaries of the same bank.
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(b)  The bank seeking approval of the combination shall file with the Commissioner an
application for approval and such additional information as the Commissioner shall require by

rule or as is required by the Commissioner in connection with the application in order to

achieve the objectives of this Chapter. The bank shall pay to the Commissioner a fee as set

forth by rule.
(©) The Commissioner shall examine the proposed combination to_determine whether

the customers and communities served by the bank would be adversely affected by the
combination, the combination would cause the bank to not be solvent, have inadequate capital,
or not be in compliance with this Chapter or the rules of the Commissioner. or the combination
would present other risks to the safe and sound operation of the bank deemed unacceptable by
the Commissioner. _

"§ S3C-7-208. Fiduciary powers and liabilities of combining banks.

Whenever any bank shall combine with another depository institution and the other
depository institution shall be the resulting institution, all the then existing fiduciary rights,
powers, duties, and liabilities of the combining bank, including its rights, powers. duties, and
liabilities as a fiduciary, shall, upon the effective date of the combination, vest in the resulting
depository institution, and the resulting depository institution shall be deemed substituted for
the combining bank for all fiduciary purposes. -

"§ S3C-7-209. Appeal.
Any order of the Commissioner denying an application for approval of a combination may

be appealed to the Commission by a party to the combination as provided in G.S. 53C-2-6.
"Part 3. Charter Conversion.

"§ S3C-7-301. Conversion to a North Carolina bank charter.

" (@)  Any depository institution that is not a bank may apply to the Commissioner for
permission to convert into_a bank and for certification of related amendments to its
organizational documents necessary to effect the conversion. The application for approval shall
be in the form required by the Commissioner and shall be accompanied by a fee as set forth by
rule. '
(b) A plan of conversion shall be submitted as a part of the application filed with the
Commissioner. The Commissioner may require amendment of the plan.

()  The Commissioner shall approve the plan of conversion. as amended if applicable,
if upon examination the Commissioner finds the following:

(1)  The resulting bank will commence operations in a safe, sound, and prudent
manner with adequate capital, liquidity, reserves, asset composition, and
earnings prospects.

The directors and officers of the converting institution are qualified by
character, competency, and experience to control and operate the resulting
bank in a legal and proper manner.

The interests of the converting institution's customers, creditors, and
shareholders will not be materially and adversely affected by the proposed

conversion.

The plan of conversion is not in violation of the converting institution's
applicable organizational law.

Adequate written disclosure of the material terms of the plan of conversion
and other relevant material information has been or will be made to the
converting institution's equity ownership interest holders as required by the
converting institution's organizational law, including a statement in any such
written disclosure that any materials used to solicit the votes of the holders

have not been approved by the Commission or the Commissioner and that
any representation to the contrary is a criminal offense.

S

B

e B

Page 40 Senate Bill 816* S816-CSRO-34 [v.1]



P
OV WIS WN—

LNVnsEdE 288D AEABLULWLWWWWWWLWWLWWWNDNN .« INNDNDNDNDN = ————————
—OVOONOANUNALNFOVWRRNINAUVMAEAWN—~OVLENIAUNPAELUN,OOVOIAWUNMELWLN—

General Assembly of North Carolina Session 2011

(d)  Following approval of the plan of conversion, the Commissioner shall supervise and
monitor the conversion process in order to determine compliance by the converting institution

with the plan of conversion and applicable law.
(e) The Commissioner shall authorize by order the consummation of the conversion,

issue a charter, and permit the converting institution to file with the Secretary of State and other
public officials such documents as are necessary to effect the conversion when the
Commissioner determines the conversion process complied with the organizational law
applicable to the converting institution and the plan of conversion was approved, if required by
applicable organizational law, by such vote of the converting institution's equity ownership
interest holders as is required under the organizational law.
(63)] The Commissioner may provide in the order authorizing the consummation of
conversion for the resulting bank to do the following: -
(1)  Wind up any activities legally engaged in by the converting institution at the
time of conversion but not permitted to banks.

(2) Return any assets and deposit liabilities legally held by the converting
institution at the time of the conversion but not permitted to be held by

banks.

The length, terms. and conditions of the transitional periods described in this subsection
shall be subject to the discretion of the Commissioner. '

(g)  Upon the effective date of the conversion, the converting institution shall continue
in_existence as a bank, and all rights, liabilities, and obligations of whatever kind of the
converting institution shall continue and remain in its new form of organization. Except as may
be authorized by the Commissioner pursuant to subsection (f) of this section, the bank shall
have only those rights, powers, and duties authorized for or imposed upon banks by the laws of
this State.and the United States. All actions and proceedings to which the converting institution

was party prior to conversion shall be unaffected by the cqnversion and shall proceed as if the
conversion had not been effected.

"§ 53C-7-302. Appeal.

Any order of the Commissioner denying an application for approval of a conversion to a
bank may be appealed to the Commission by the party filing the application as provided in
G.S. 53C-2-6.

"§ 53C-7-303. Conversion by North Carolina bank. .

(a) A bank may convert to another form of depository institution under the laws of this
State, of another state, or the United States in accordance with applicable law.

(b)  Upon the effective date of the conversion, the depository institution shall notify the
Commissioner of the effective date and file with the Commissioner a copy of its authorization
to operate as a depository institution certified by the applicable federal regulator or financial
institution regulator.

. (€ Upon the effective date of the conversion, the resulting depository institution shall
cease to be a bank.

(d  Upon the effective date of the conversion, all rights, liabilities. and obligations of
whatever kind of the bank shall continue and remain in its new form of organization as a

depository institution organized under the laws of this State, another state, or the United States.
All actions and proceedings to which the bank was party prior to conversion shall be unaffected
by the conversion and shall proceed as if the conversion had not been effected.

"Article 8.

"Bank Supervision.

"§ S3C-8-1. Commissioner has authority to supervise banks.

(@)  Every bank shall be under the supervision of the Commissioner. It shall be the
Commissioner's duty to enforce the banking laws through the employees and agents of the
OCOB. All banks shall conduct their business in a manner consistent with the banking laws.
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(b) The Commissioner may enter into written agreements, cease and desist order -
stipulations, cease and desist orders, consent orders, and similar arrangements with banks and

their holding companies, or either of them; may request resolutions be approved by boards of
directors of banks and their holding companies, or either of them: and may take other similar
corrective actions. \

()  Upon written request, the Commissioner may, notwithstanding any other provision
of law to the contrary, issue letters of interpretation, advisory opinions, or written guidance on
any laws under the Commissioner's jurisdiction, provided that the interpretations, opinions, and

guidance shall not have the force and effect of rules of law.

"§ 53C-8-2. Assessments and fees.

~ Banks shall pay the following assessments and fees into the OCOB within 10 days after
receipt of an invoice:

(1)  Annual assessments. — Each bank shall pay a cumulative assessment based
on its total assets as shown on its report of condition made to the

Commissioner as of December 31 each year or the date most nearly
approximating the same, not to exceed the amount determined by applying

the following schedule:
a. On the first fifty million dollars ($50.000,000) of assets, or fraction

thereof, ten thousand dollars ($10,000).

b. On assets greater than fifty million dollars ($50,000,000) but not
more than two hundred fifty million dollars ($250,000,000), fourteen
dollars ($14.00) per hundred thousand dollars ($100.000), or fraction
thereof.

On_assets greater than two hundred fifty million dollars

($250,000,000), but not more than five hundred million dollars
$500,000.,000), eleven dollars ($11.00) per hundred thousand dollars

($100,000), or fraction thereof.

On _assets greater than five hundred million dollars ($500,000,000
but not more than one billion dollars ($1.000,000,000), seven dollars

.(87.00) per hundred thousand dollars ($100,000), or fraction thereof.

On assets greater than one billion dollars ($1,000,000.000), but not

more than ten billion dollars ($10,000,000.000), four dollars ($4.00)

er hundred thousand dollars ($100.000), or fraction thereof.

On_assets_greater than ten billion dollars ($10,000.000.000), two

dollars ($2.00) per hundred thousand dollars ($100.000), or fraction

thereof.

(2)  Assessments on trust assets. — Each bank shall pay an assessment on trust
assets held by it in the amount of one dollar ($1.00) per hundred thousand
dollars ($100,000) of trust assets, or fraction thereof, except that banks are
not required to pay assessments on real estate held as trust assets.

(3)  Special assessments. — If the Commissioner determines that the financial
condition or manner of operation of a bank warrants further examination or
an increased level of supervision, or in the event of a combination or

conversion, the Commissioner may charge, and the institutions shall pay, an
assessment equal to the reasonable cost of further examination, increased

level of supervision, or supervision with regard to the combination or
conversion. The Commissioner's determination of the cost of further

examination shall be, in the absence of manifest error, dispositive of the
issue of reasonableness.
(4) In_the first half of each calendar year, the Commission shall review the

estimated cost of maintaining each division of the OCOB for the next fiscal
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year. If the estimated assessments provided for under this Chapter for any
division shall exceed the estimated cost of maintaining that division for the
next fiscal year, then the Commission may reduce by a uniform percentage
any assessments provided for in this Chapter for that division. If the
estimated assessments provided for in this Chapter for any division shall be
less than the estimated cost of maintaining that division for the next fiscal
ear, then the Commission may increase by a uniform ercentage an
assessments provided for in this Chapter for that division to an amount that
will increase the amount of assessments to be collected to an amount at least

equal to the estimated cost of maintaining that division of the OCOB for the

next fiscal year.
"§ S3C-8-3. Reports required of banks.

(a) Each bank shall file the following with the Commissioner. at such times, on such

forms. and in such formats as the Commissioner may require:
(1)  Annual reports of conditions.

(2)  Periodic reports for interim periods within a year, not less than monthly in

any case.
(b)  In addition to the reports filed pursuant to subsection (a) of this section, each bank

shall provide to the Commissioner copies of all applications and reports of condition filed by it

under applicable federal law contemporaneously with the filing of such application and reports

by the bank with its primary federal regulator.

(€0  Nothing in this section shall be interpreted to limit the authority of the
Commissioner to request and obtain other information that the Commissioner may deem

necessary to discharge the duties of the Commissioner under this Chapter.
"§ S3C-8-4. Examination by Commissioner.

(a) The Commissioner may examine everything relating to the business of a bank or its

holding company, and may appoint examiners to make such examination. The examiners shall

file with the Commissioner a full report of the findings resulting from the examination,

including any violation of law or any unauthorized or unsafe practices of the bank or the
holding company disclosed by the examination,

(b)  Examinations under subsection (a) of this section shall be conducted pursuant to
practices and procedures established by the OCOB, p y

rovided the Commissioner may take into

consideration the guidelines and requirements for such activity of the primary federal
supervisor of the bank or holding company.

(©) The Commissioner shall furnish a copy of the report of examination to the bank or

the holding company examined and may. upon re uest, furnish a copy of the report to the

primary federal regulator of the bank or its holding company and to the FDIC if not the bank's
primary federal regulator.
"§ 53C-8-5. Examination of affiliates.

The Commissioner, at his or her discretion, may examine the affiliates of a bank to the
extent it is necessary to safeguard the interest of depositors and creditors of the bank and of the
eneral public, and to enforce the provisions of this Chapter. The Commissioner may conduct
the examination in conjunction with an examination of the bank or an affiliate thereof
conducted by any other state or federal regulatory authority.

"§ S3C-8-6. Access to books and records; right to issue subpoenas, administer oaths, and

examine witnesses.
(a)  The Commissioner and the Commissioner's examiners and agents:
(1)  Shall have free access to all books and records of a bank, its holdin
company, and their affiliates that relate to the business of the bank or the

holding company, and the books and records kept by an officer, agent, or
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employee of the bank or holding company relating to or upon which any
record is kept.

(2) May subpoena witnesses and administer oaths or affirmations in the
examination of any director, officer, agent, or employee of the bank, its
holding company, or their affiliates or of any other person in relation to
affairs, transactions, and conditions of the bank, its holding company, or
their affiliates. o

(3) May require the production of the records, books, papers, contracts, and
.other documents of a bank, its holding company, and their affiliates.

(4  May order that improper entries be corrected on the books and records of a
bank, its holding company, and the bank's affiliates.

(b)  The Commissioner may issue subpoenas duces tecum.
(c)  Ifaperson fails to comply with a subpoena so issued or a party or witness refuses to

testify on any matters, a_court of competent jurisdiction, on the application of the
Commissioner, may compel compliance by proceedings for contempt as in the case of
disobedience of the requirements of a subpoena issued from the court or a refusal to testify in
the court.

"§ 53C-8-7. Examiner making false report.

If any bank examiner shall knowingly and willfully make any false or fraudulent report of
the condition of any bank that the examiner has examined with the intent to aid or abet the bank
or its affiliates in_committing violations of any provision of this Chapter, or if any examiner
shall keep or accept any bribe or gratuity given for the purpose of inducing the examiner not to
file any report of examination of any bank, or if any examiner shall neglect to make an
examination of any bank by reason of having received or accepted any bribe or gratuity, the
examiner shall be guilty of a Class H felony.

"§ 53C-8-8. Examiner disclosing confidential information.

If any examiner or other employee of the OCOB fails to keep secret the facts and
information obtained in the course of an examination of a bank except as permitted or required
by this Chapter, the examiner shall be guilty of a Class 1 misdemeanor.

"§ 53C-8-9. Loans or gratuities forbidden.

(a) No bank, or any officer, director, employee, or affiliate thereof, shall make an
extension of credit or grant any gratuity to the Commissioner, any deputy commissioner, or any
bank examiner. Any person violating this provision shall be guilty of a Class 1 misdemeanor
and may be fined a sum equal to the amount of the extension made or the gratuity given. If the
Commissioner, any deputy commissioner, or any bank examiner accepts an extension of credit
or_gratuity from any bank, or from any officer, director, employee, or affiliate thereof, that
individual shall be guilty of a Class 1 misdemeanor and may be fined a sum equal to the
extension of credit made or the gratuity given.

(b)  Notwithstanding the provisions of subsection (a) of this section, the Commissioner
may exempt from the application of subsection (a) any deputy commissioner or any bank
examiner with respect to any extension of credit existing upon the hiring of the deputy
commissioner or bank examiner by the OCOB and any extension of the term or renewal of such
extension of credit made thereafter, so long as the extension of term or renewal has terms and
conditions generally available to customers of the applicable bank having generally the same
creditworthiness as the deputy commissioner or bank examiner.

"§ 53C-8-10. Willfully and maliciously making derogatory reports.
Any person who shall willfully and maliciously make, circulate, transmit, or otherwise

communicate any statement. rumor, or suggestion to one or more other persons that is directly

or by inference false and derogatory to the financial condition, or affects the solvency or
financial standing, of any bank, or who shall counsel, aid, procure, or induce another to make,
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circulate, transmit, or otherwise communicate any such statement or rumor, shall be guilty of a
Class 1 misdemeanor.

"§ 53C-8-11. Misapplication, embezzlement of funds.

(a)  Any person who, with intent to defraud or injure a bank or any other person or with
intent to deceive an officer of the bank or an employee of the OCOB appointed to examine the

affairs of the bank, commits any of the following acts shall be guilty of a felony:

(1) Embezzles, converts, or misapplies any of the money, funds, credit, or
property of the bank, whether owned by it or held in trust.

(2) Issues or puts forth a certificate of deposit; draws an order or bill of
exchange; makes an acceptance; assigns a note, bond, draft, bill of exchange,
mortgage. judgment, or decree; or fictitiously borrows or solicits, obtains, or
receives money for a bank not in good faith.

(3)  Makes or permits to be made a false entry in a record of a bank, or conceals
or permits to be concealed, by any means or manner, the true and correct
entries in a record of a bank. '

(4) Knowingly makes an extension of credit, or permits an extension of credit,
by a bank to any insolvent person or to a person who has ceased to exist, or
that never had any existence, or upon collateral consisting of stocks or bonds
of an insolvent or nonexistent person.

(5) Makes or publishes, or knowingly permits to be made or published, a false
report, statement, or certificate as to the true financial condition of a bank.

(b) If an offense committed under this section involves money, funds, credit, or
property with a value of one hundred thousand dollars ($100,000) or more, it is a Class C

felony. If an offense committed under this section involves money, funds, credit, or property
with a value of less than one hundred thousand dollars ($100,000), it is a Class H felony.

."S 53C-8-12. Enforcement of the banking laws.

(a)  When the Commissioner believes that a violation of the banking laws has occurred
or is continuing, the Commissioner may order an examination or investigation of the facts and
circumstances relating to the suspected violation.

(b)  Every bank failing to make and transmit any report that the Commissioner is
authorized to require by this Chapter, and in and according to the form prescribed by the
Commissioner, within 10 business days after the receipt of a request or requisition therefor, or
within the extension of time granted by the Commissioner, shall be notified by the
Commissioner, and if the failure continues for five business days after the receipt of the notice,
the delinquent bank shall be subject to a penalty of up to one thousand dollars ($1,000). The
penalty provided by this section shall be recovered in a civil action in any court of competent
jurisdiction, and it shall be the duty of the Attorney General to prosecute all such actions.

(c) In addition to any other powers conferred by this Chapter, the Commissioner shall
have the power to do the following:

(1) Order any bank, trust company, or subsidiary thereof, or any director,
officer, or employee. or any other person the Commissioner is authorized to

regulate, to cease and desist violating any provision of this Chapter or any
lawful rule issued thereunder.

(2) Order any bank, trust company, or subsidiary thereof, or any director,
officer, or employee, or any other person the Commissioner is authorized to
regulate. to cease and desist from a course of conduct that is unsafe or
unsound and that is likely to cause insolvency or dissipation of assets or is
likely to jeopardize or otherwise seriously prejudice the interests of a
depositor.

(d)  Consistent with Article 3A of Chapter 150B of the General Statutes, notice and
opportunity for hearing shall be provided before any of the actions authorized by this section
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shall be undertaken by the Commissioner. In cases involving extraordinary circumstances
requiring immediate action, the Commissioner may take such action but shall promptly afford a
subsequent hearing upon application to rescind the action taken.

(¢) The Commissioner shall have the power to subpoena witnesses, compel their
attendance, require the production of evidence, administer oaths, and examine any person under
oath in connection with any subject related to a duty imposed or a power vested in the
Commissioner.

(03] The Commissioner may impose a civil money penalty of not more than one
thousand dollars ($1,000) for each violation by any bank, trust company, or subsidiary thereof.
or any director, officer, or employee, or any other person the Commissioner is authorized to
regulate, of an order issued under subdivision (1) of subsection (c) of this section. The
Commissioner may impose a civil money penalty of not more than five hundred dollars

500.00) per day for each day that a bank, trust company, or subsidiary thereof, or any
director, officer, or employee, or any other person the Commissioner is authorized to regulate,
violates a cease and desist order issued under subdivision (2) of subsection (c) of this section.
The proceeds of civil money penalties imposed pursuant to this subsection, net of documented
expenses of examination and enforcement, shall be remitted to the Civil Penalty and Forfeiture
Fund in accordance with G.S. 115C-457.2.

(g)  Administrative orders issued by the Commissioner and civil money penalties
imposed for violation of such orders shall be subject to review by the Commission, which shall

have power to amend, modify, or disapprove the same at any regular or special meeting.

(h)  Notwithstanding any penalty imposed by the Commissioner, the Commission may,
after notice of and opportunity for hearing, impose, enter judgment for, and enforce, by

appropriate process, a penalty of not more than ten thousand dollars ($10.000) against any

bank, trust company, or subsidiary thereof, or against any of its directors, officers, or
employees, or any other person the Commissioner is authorized to regulate, for violating any
lawful order of the Commission or Commissioner. The proceeds of civil money penalties
imposed pursuant to this subsection, net of documented expenses of examination and

enforcement, shall be remitted to the Civil Penalty and Forfeiture Fund in accordance with
G.S. 115C-457.2. ’

(i) If the Commissioner believes that a violation of a criminal statute has occurred, the

Commissioner may refer the matter to the appropriate prosecutorial agency.
"§ S3C-8-13. Immediate action orders.

. (a) In the event that the Commissioner determines that a bank has inadequate capital or
insufficient capital or determines that immediate action is necessary to cause a bank to conduct
its business in a safe and sound manner or to cause a bank or any of its directors, officers, or
employees to cease from an act or course of conduct that threatens, or is reasonably probable of

threatening, the financial integrity of the bank, the commissioner may order, as applicable, the

bank to take such corrective action as the Commissioner deems necessary or may order the

bank, director, officer, or employee to immediately cease such conduct, act, or course of
conduct and to refrain therefrom in the future.

(b) Any order made under this section shall be effective upon issuance. provided.
however, that the Commissioner shall promptly afford a subsequent hearing upon the order as
provided in G.S. 53C-2-6.

"§ S3C-8-14. Supervisory control.

(@  Whenever the Commissioner determines that a bank has insufficient capital and is
conducting its business in an unsafe or unsound manner or in any fashion that threatens the
financial integrity of the bank, the Commissioner may serve a notice of charges on the bank,
requiring it to show cause why it should not be placed under supervisory control. The notice of

charges shall specify the grounds for supervisory control and set the time and place for a
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hearing. A hearing before the Commissioner shall be held no earlier than seven days and no
later than 15 days after issuance of the notice of charges.

(b) If, after the hearing provided in subsection (a) of this section, the Commissioner
determines that supervisory control of the bank is necessary to protect the bank's customers,
creditors, or the general public, the Commissioner shall issue an order taking supervisory
control of the bank. The board of directors of the bank in office on the date of the issuance of
the order may appeal the order of the Commissioner to the Commission pursuant to
G.S. 53C-2-6 no later than 10 days after the date of the issuance of the order.

()  The Commissioner may appoint an agent to supervise and monitor the operations of
the bank during the period of supervisory control. During the eriod of supervisory control, the
bank shall act in accordance with any instructions and directions as may be given by the

Commissioner, directly or through the agent, and shall not act or fail to act except when to do

so would violate an outstanding order of its federal bank supervisory agent or the FDIC if the

FDIC is not its primary federal regulator.
(d  Within 180 days of the date of the order taking supervisory control, the

Commissioner shall issue an order approving a plan for the termination of supervisory control
on the 30th day following the issuance of the order. The plan ma rovide for the following:
(1)  The issuance by the bank of debt instruments or shares.
(2)  The appointment or removal of one or more officers and/or one or more
directors.

(3)  The reorganization or combination of the bank.
(4)- A control transaction with respect to the bank,
(5)  The dissolution and liquidation of the bank.

()  The reasonable costs of the Commissioner under this section shall be aid by the
bank. The Commissioner's determination of the costs shall be. in the absence of manifest error.
dispositive of the issue of reasonableness. :

"§ S3C-8-15. Removal of directors, officers, and emplo ees.

(a)  If the Commissioner determines that a director, officer, or employee of a bank has
articipated in or consented to any violation of this Chapter or an order of the Commissioner
or has engaged in any unsafe or unsound business practice in the operation of the bank. or has
been dishonest, incompetent, or reckless in the mana ement of the affairs of the bank, or has
ersistently violated the laws of this State, or repeated] violated or failed to comply with an
of the bank's organizational documents, and that as a result. a situation exists requiring prompt
corrective action in order to protect the bank, its customers. or the public, the Commissioner
may issue an order temporarily removing the director officer, or employee pending a hearin

that shall occur not less 10 days after removal. The order shall state that it is a "Tempora
Order of Removal" and shall further state the grounds upon which it was issued together with
the date, time, and location of a hearing on the matter. For good cause shown, the
Commissioner may grant the director, officer; or employee subject to the order a 10-day
extension of the hearing date, but the temporary removal order shall remain in full force and
effect. Upon a hearing before the Commissioner within the prescribed time, the temporar
removal order may be dissolved or made permanent in whole or in part.

(b)  Any removal under this section is effective in all respects as if the removal had been
made by the shareholders of the bank in question.

()  Without the prior written approval of the Commissioner. no director, officer, or

'“—;—&M
employee subject to an order under this section shall be eligible to be elected, reelected. or

appointed any position as a_director, officer. or emplo ee of that bank or any other North

Carolina financial institution during the period of the order's effect.

(d  Anindividual who is the subject of an order of the Commissioner under this section

may appeal the order to the Commission pursuant to G.S. 53C-2-6 no later than 10 days after

. the date of issuance of the order.
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"§ 53C-8-16. Emergency powers.

In the event of a natural disaster or other national, regional, state, or local emergency, the
Commissioner may temporarily waive or suspend requirements for compliance by one or more
banks with any provisions of this Chapter.

"§ 53C-8-17. Interstate regulatory agreements.

The Commissioner may enter into cooperative, coordinating, and information sharing
agreements with (i) any bank supervisory agency having jurisdiction over an out-of-state bank
that operates one or more branches in this State and (ii) any bank supervisory agency of another
state in which a bank operates one or more branches with respect to the periodic examination or

other supervision of the branches of the out-of-state bank operating in this State or the branches
of the bank operating in such other state.

"Article 9.

"Supervisory Liquidation; Voluntary Dissolution and Liquidation.
"Part 1. General Provisions.

"§ 53C-9-101. Supervisory combinations.
Notwithstanding any other provision of this Chapter, in order to protect the public,

including depositors and creditors of a bank, the Commissioner, upon making a finding that a
bank is unable to operate in a safe and sound manner and is not reasonably likely to be able to

resume_safe and sound operations, may authorize or require a combination of the bank, a
control transaction, or any other transaction, whether or not the Commissioner has taken
supervisory control pursuant to G.S.53C-8-14. In ordering any such combination, control
transaction, or other transaction, the Commissioner may order that a vote of the bank's
shareholders shall not be required to effect the combination, control transaction, or other
transactions.

"§ 53C-9-102. Distributions; assignments restricted.

A bank that is in the process of involuntary or voluntary dissolution pursuant to this Article
may not make or pay distributions to its shareholders unless the bank has the prior written
approval of the Commissioner. No bank shall make any general assignment for the benefit of
its creditors except by surrendering possession of its assets to the Commissioner for dissolution

and liquidation pursuant to G.S. 53-9-301, and any other purported assignment by the bank for
the benefit of its creditors shall be void.

"§ 53C-9-103._Cancellation of charter.

" Whenever a combination, dissolution, or other transaction occurs by which a bank ceases to

exist or ceases to be eligible for a charter, the Commissioner shall By order cancel the bank's
charter and shall publish the order in accordance with G.S. 53-1-4(59). A copy of the order

shall be filed by the Commissioner with the Secretary of State. The bank shall continue to exist
under Chapter 55 of the General Statutes for the purpose of dissolving and liquidating its

business and affairs.
"Part 2. Voluntary Dissolution and Liquidation.

"§ 53C-9-201. Voluntary dissolution prior to receipt of charter.
A bank in formation may, prior to issuance of its charter, give notice to the Commissioner

and, with the Commissioner's consent, abandon its application to the Commissioner and
dissolve and liquidate by a majority vote of its board of directors and as provided under

Chapter 55 of the General Statutes.
"§ 53C-9-202. Voluntary dissolution.

(a)  With the approval of the Commissioner, a bank may engage in a voluntary
dissolution and liquidation.

(b)  If. by a majority vote, the board of directors of a bank should determine that in their
]udgment the bank should be dissolved and liquidated. then the board of directors shall submit

immediately to the Commissioner the following documents, certified by an appropriate officer
of the bank: :
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(1)  The board of directors' resolution.
(2)  The bank's proposed articles of dissolution.
(3)  The board of directors' plan for liquidation.
(4) Any notices or proxy solicitation materials proposed to be sent to
shareholders.
()  The Commissioner shall examine the documents submitted under subsection (b) of
this section and such other matters as the Commissioner deems relevant and may issue an order

authorizing the bank and its board of directors to proceed with dissolution and liquidation as

provided in G.S. 53C-9-203. Examination by the Commissioner of the materials referred to in

subsection (b)(4) of this section shall not be deemed to be approval of the documents for any

purpose.
(d) At any annual or special meeting of shareholders called for the purpose of votin

4+L“#4
upon a proposal for voluntary dissolution of a bank, the shareholders of the bank may, by an
affirmative vote, in person or by proxy, of the holders of shares representing at least two-thirds

of the votes entitled to be cast on such matters, resolve to dissolve and liquidate the bank in

accordance with the order of the Commissioner issued under subsection (c) of this section.

()  If a majority of the board of directors of a bank should determine that in its best

judgment the bank should be dissolved and liquidated but deems it impractical or otherwise
inadvisable to proceed with a vote upon voluntary dissolution by the shareholders, then the
board of directors shall immediately forward a certified copy of its resolution to the
Commissioner and the Commissioner shall place the bank in receivership pursuant to
G.S. 53C-9-301.

"§ S3C-9-203. Voluntary dissolution and liquidation procedure.
(a) At the appropriate time, the Commissioner shall do the following:
(1)  Inform the FDIC and the bank's federal supervisory agency if other than the

. FDIC. A
(2)  Select and appoint a_receiver or receiver in liquidation. just as if the
liquidation were involuntary under G.S. 53C-9-301.

(3)  Attach a certificate of approval to the articles of dissolution, and the bank
shall then file the certified articles with the Secretary of State.

(b)  Upon the filing of the articles of dissolution with the Secretary of State, it shall be
unlawful for the bank to accept any additional deposit accounts or additions to deposit accounts
or make any additional extensions of credit, but all its income and receipts in excess of actual
expenses of liquidation of the bank shall be applied to the discharge of its liabilities.

(©) The persons charged with liquidation of the bank in the approved plan of dissolution
shall cause to be published a public notice stating the bank has closed and will dissolve and
liquidate _and notifying its depositors and creditors to present their claims for payment,
specifying the method for doing so.

(d The bank may pay reasonable compensation, subject to the approval of the

Commissioner, to the persons charged with its liquidation.
(e)  Any bank in the process of voluntary dissolution and liquidation shall be subject to

examination by the Commissioner and shall furnish any reports required by the Commissioner.

[63)] If the Commissioner determines at any time that the voluntary liquidation plan is not

working, the Commissioner may place the bank in receivership pursuant to G.S. 53C-9-301.
"Part 3. Receivership; Involuntary Dissolution.
"§ 53C-9-301. Receivership.

(a) The Commissioner may take custody of the books, records. and assets of every kind
and character of any bank in the instances established in Part 2 of this Article or if it reasonabl

appears from one or more examinations made by the Commissioner that any of the following

conditions exist:
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(1)  The directors or officers of the bank, or the liquidators of the bank subject to

a voluntary plan of liquidation, have neglected, failed, or refused to take

action that the Commissioner deems necessary for the protection of the bank.
The directors, officers. or liquidators of the bank have impeded or obstructed
an examination. '

The business of the bank is being conducted in a fraudulent, illegal, or
unsafe manner.

The bank is in an unsafe or unsound condition to transact business and it is
not reasonably probable that it will be able to return to a safe and sound
condition. - -

The capital of the bank is impaired such that the likely realizable value of its

assets is insufficient to pay and satisfy the claims of all depositors and all

creditors. .

The directors or officers of the bank, or the liquidators of a bank subject to a
. voluntary plan of liquidation, have assumed duties or performed acts in

excess of those authorized by applicable statutes or regulations, by the bank's

organizational documents or plan of liquidation, or without supplying the

required bond. :
(7)  The bank is insolvent or is in imminent danger of insolvency or_ has

suspended its ordinary business transactions due to insufficient funds.
(8)  The bank is unable to continue operations.

(b)  Unless the Commissioner reasonably finds that an emergency_exists that requires
that the Commissioner take custody immediately, the Commissioner shall first give written
notice to the board of directors of the bank specifying which of those circumstances listed in
subdivisions (1) through (8) of subsection (a) have been determined to exist and- shall allow a

reasonable time in which corrections may be made before a receiver of the bank will be
appointed as outlined in subsections (c) and (d) of this section. For these purposes. "written

notice” shall be deemed to include any report of examination or other confidential or

nonconfidential written communication that is either directly from the Commissioner or is
joined in by the Commissioner. '

(©) The Commissioner shall appoint as receiver or coreceivers one or more qualified

persons for the purpose of receivership and liquidation of the bank of which the Commissioner
has taken custody under subsection (a) of this section, which receiver shall furnish a bond in
such form and amount, and with such surety, as the Commissioner may require.

(d  The Commissioner may appoint the FDIC or its nominee as the receiver, and the
receiver shall be permitted to serve without posting bond. In the event of such an appointment,

the Commissioner shall thereafter be forever relieved of any and all responsibility and liability

in respect to the receivership and the liquidation of the bank.

(e)  In the event the Commissioner takes custody of a bank and then appoints a receiver
for the bank, the Commissioner shall serve personally at the bank's principal office through the
officer who is present and appears to be in charge, the Commissioner's order taking possession
and, if applicable, the Commissioner's order appointing a receiver for the bank in liquidation.

The Commissioner shall also mail a certified copy of the order taking possession and the

appointing order by certified mail or by express delivery to any previous receiver or other legal
custodian of the bank and to the Clerk of Superior Court of Wake County. The Commissioner
shall give notice to the public of the Commissioner's actions by posting a notice summarizing

the Commissioner's actions near the entrance to each branch of the bank, and the Commissioner
shall issue a similar public notice as defined in G.S. 53C-1-4(59).

[63) Whenever a receiver for a bank is duly appointed and qualified under subsection (c)
or (d) of this section;

B
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The receiver, by operation of law and without any conveyance or other
instrument, act, or deed. shall succeed to all the rights, titles, powers, and
privileges of the bank, its shareholders, officers, and directors, or any of

them, and to the titles to the books, records, and assets of every description
of any previous receiver or other legal custodian of the bank. Neither the
shareholders, officers, or directors, nor any of them, shall thereafter, except
as expressly provided in this section, have or exercise any rights, powers, or
privileges or act in connection with any assets or property of any nature of
the bank in receivership.

The Commissioner may, at any time, direct the receiver (unless it is the

FDIC) to return the bank to its previous or a newly ‘constituted management
and its shareholders.

A receiver, other than the FDIC, may, at any time during the receivership
and before final liquidation, be removed and a replacement appointed by the
Commissioner.

(g) A receiver may perform any of the following acts:

@

)}

©

=

Bk

[

Demand, sue for, collect, receive, and take into possession all the goods and
chattels, rights and credits, moneys and effects, lands and tenements, books,
papers, choses in action, bills, instruments, notes, intangible interests, and
property of every description of the bank.

Foreclose mortgages, deeds of trust, and other liens granted to the bank to
the extent the bank would have the right to do so.

Seek injunctions and _institute suits for the recovery of any property,
damages, or demands existing in favor of the bank, and shall, upon the
receiver's own application, be substituted as party plaintiff in the place of the
bank in any suit or proceeding pending at the time of the receiver's
appointment. :

Sell, convey. and assign any or all of the property rights and interests owned
by the bank.

Appoint agents and engage independent contractors.

Examine papers and investigate persons.
Make and carry out agreements with the FDIC for the payment or

assumption of the bank's liabilities, in whole or in part, and to sell, convey,
transfer, pledge, or assign assets as security or otherwise and to make
guarantees in connection therewith.

Perform all other acts that might be done by the employees, officers, and
directors of the bank.

These powers shall be continued in effect until liquidation of the bank or until return of the
bank to its prior or newly constituted management.

(h)  The Commissioner may, unless the FDIC has been appointed as receiver, determine
that the receivership proceedings of a bank should be discontinued and the possession of the
bank returned to newly constituted management. The Commissioner shall then remove the

receiver and restore all the rights, powers. and privileges of the bank's depositors, shareholders,

customers, employees, officers, and directors. The return of a bank to a newly constituted
management from the possession of a receiver shall, by operation of law and without any
conveyance or other instrument, act, or deed, vest in the bank the title to all property held by
the receiver in the capacity as receiver for the bank.

0] Claims against a bank in receivership shall have the following order of priority for

payment:
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(1)  Costs, expenses, and debts of the bank incurred on or after the date of the

appointment of the receiver, including compensation for the receiver and a
reasonable sum for the time of employees and agents of the OCOB.

(2) Claims of holders of deposit accounts.

(3) Claims of secured creditors in such order of priority as is established by
applicable law or regulation. :

(4) Claims of general creditors. '

(5) Claims of holders of the bank's shares in the order of preference established

: by the bank's organizational documents.

(1) All claims of each class described within subsection (i) of this section shall be paid
in_full so long as sufficient assets are available therefor. Members of a class for which the
receiver cannot make payment in full shall be paid an_amount proportionate to their total
claims. )

(Q The Commissioner may direct the receiver to make payment of claims for which no

provision is made in this section and may direct the payment of less than all ‘claims w1th1n
class.

)] When all assets of the bank have been fully liquidated, all claims and expenses have
been paid or settled, and the receiver has recommended a final distribution, the dissolution of
the bank in receivership shall be accomplished in the following manner:

(1)  The receiver shall file with the Commissioner a detailed report, in a form to
be prescribed by the Commissioner, of the receiver's acts and proposed final .

distribution of the bank's assets.

(2) Upon the Commissioner's approval of the final report of the receiver, the
receiver shall make the final distribution of the bank's assets in any manner -
as the Commissioner may direct. -

(3) When any unclaimed property, including funds du€ to a known but
unlocated depositor, remains following the final distribution of the bank's
assets, such property shall be promptly transferred to the State Treasurer to
hold in accordance with the provisions of Chapter 115B of the General
Statutes. -

(4) Upon completion of the actions described in this subsection, the process of
dissolution and liquidation of the bank shall be deemed complete, and the
Commissioner shall issue a certification of completed liquidation to the
Secretary of State.

(5) Upon completion of the process of dissolution and liquidation, the
Commissioner shall cause an examination of the receiver's activities and

records to be conducted. with which the receiver shall assist. The accounts of

the receiver shall then be ruled upon by the Commissioner, and if approved,

the receiver shall be given a final and complete discharge and release.
"Part 4. Provisions Relating to Any Dissolution or Receivership.

"§ 53C-9-401. Statute relating to receivers applicable to insolvent banks.

. The provisions of G.S.1-507.1 through 1-507.11, relating to receivers. when _not
inconsistent with the provisions of this Article, shall apply to the liquidation of banks under this
Atrticle, ' '

"§ 53C-9-402. Storage and destruction of records.

(a)  Any record of a bank that is in or has completed the process of dissolution and
liquidation may be kept in compliance with the provisions of G.S. 53C-6-14.

- . (b)  All records of a bank that has completed the process of dissolution and liquidation

~ shall be held in such place as in the Commissioner's judgment will provide for their proper

safekeeping and protection.
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()  After the expiration of five years from the date of filing of the certificate of
completed liquidation under G.S. 53C-9-301, the records of the liquidated bank may be

destroyed by the Commissioner using commercially reasonable record destruction procedures.
(d)  Nothing ‘in this section shall be construed to authorize the destruction by the

Commissioner of any of the records of the OCOB made by it with reference to the dissolution,
receivership, or liquidation of any bank. .
"§ S3C-9-403. Authority to serve as trustee terminated.

Whenever any bank that has been, or shall be, appointed trustee in any indenture, deed of
trust, or other instrument of like character, executed to secure the payment of any bonds, notes.

or other evidences of indebtedness, has been or shall be placed in receivership, the powers and
duties of the bank as trustee in any such instrument shall, upon the entry of an order of the clerk
of superior court having jurisdiction under G.S. 53C-9-405 appointing a successor trustee, upon

a petition as described in this Part, immediately cease.
"§ S3C-9-404. Pectition for new trustee; upon parties interested.

In all cases of dissolution receivership and liquidation under this Article, the clerk of
superior court of any county in which an indenture, deed of trust, or other instrument of like
character is recorded shall, upon the verified petition of any person interested in any such trust,
either as trustee, beneficiary, or otherwise, which interest shall be set out in the petition, enter
an order directing service, in the manner required by law for service of summons, on all
interested parties of a notice requiring all persons having any interest in the trust to appear at
the clerk's office on a day designated in the order and notice, not less than 30 days from the
date of the first publication of the notice, and show cause why a new trustee shall not be
appointed. The notice shall set forth the names of the parties to the indenture, deed of trust, or

other such instrument, and the date the documents were executed and the place of recording.
"§ S3C-9-405. Appointment of substitute trustee where no objection made.

If, upon the day fixed in the notice, no person appears and objects to the appointment of a
substitute trustee, the clerk of superior court shall, upon such terms as he or she deems
advisable to the best interest of all parties, appoint a competent person authorized to act as
substitute trustee, who shall be vested with and shall exercise all the powers conferred upon the
trustee named in the instrument.

"§ 53C-9-406. Hearing where objection made; appeal from order.
If objection is made to the appointment of a new trustee under this Part, the clerk shall hear

and determine the matter, and from his or her decision an appeal may be prosecuted as in cases
of special proceedings generally.

"§ 53C-9-407. Registration of final order.

The final order of appointment of a new trustee or trustees under this Part shall be certified
by the clerk of superior court issuing the order and shall be recorded in the office of the register
of deeds in the county or counties in which the instrument under which the appointment has
been made is recorded.

"§ S3C-9-408. Petition and order applicable to all instruments involved.

The petition and the order appointing a new trustee or trustees under this Part may apply to

any number of indentures, deeds of trust, or other instruments, wherein the same trustee or

trustees are named.

"§ 53C-9-409. Additional remedy.

The appointment of a substitute trustee as described in this Part shall be in addition to and

not substitution for any other remedy provided by law.
"Article 10.
Bank Holding Companies.
"Part 1. Change in Control.
"§ S3C-10-101. Holdings companies.
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Every holding company, as defined in G.S. 53C-1-4(39), of a bank shall register with the
Commissioner and maintain that registration on an annual basis in the form prescribed by the

Commissioner.
"§ S3C-10-102. Holding company control transaction.
(a)  Except as otherwise expressly permitted by this section, a person shall not engage in

a-control transaction to which a holding company formed under the laws of this State and
having a bank as a subsidiary is a party without the prior approval of the Commissioner. A
person may contract to engage in a control transaction with the consummation of the control
transaction being subject to receipt of the approval of the Commissioner.

(b) The Commissioner may require a person who is obligated to file a notice or an

application under this section to appoint an agent resident in this State for service of process

upon the filing of the notice or application or as a condition to the acceptance of the notice or
application for review. An application for approval shall be in a form required by the

Commissioner and shall be accompanied by such fee as may be required by rule.
©) The following transactions shall not constitute a control transaction under this
section requiring the prior approval of the Commissioner:

(1)  The acquisition of control over voting securities by a person who has
previously engaged in a control transaction with respect to the holding
company after receiving the approval of the Commissioner under this
Article, which approval permits the acquisition of control over additional
voting securities, or any person who is an affiliate of the person previously
engaging in the approved control transaction with such permission and who
is identified in the application submitted for the approval, if the acquiring
person files a notice with the Commissioner, in the form required by the
Commissioner, describing " the transaction at least 10 days before the
acquiring person or affiliate thereof first votes or directs the voting of the

voting securities.
(2)  An acquisition of control over voting securities by operation of law, will, or

intestate succession, if the acquiring person files a .notice with the

Commissioner, in the form required by the Commissioner, describing the
acquisition or transfer at least 10 days before the acquiring person first vote
or directs the voting of the voting securities.

Bona fide gifts.

3)
(4) A transaction exempted by rules, orders, or declaratory rulings of the
Commissioner, issued because approval of the transaction is not necessary to

achieve the objectives of this Chapter.

(3) . An acquisition of control over voting shares exempt from the prior approval
requirements set forth in section 3 of the Bank Holding Company Act, as
amended (12 U.S.C. § 1842). pursuant to the exceptions-described in items
(A). (B) or (C) of that section. '

(d Upon receipt of a notice described in subsection (c) of this section, the

Commissioner may, before the 10th day following the receipt, notify the acquiring person of

the Commissioner's objection to the exercise of control over the voting securities or may

require the acquiring party to submit further information before exercising control over the
voting securities. An acquiring person receiving a notice of ob]ectlon shall be regulred to

submit an application for approval of a control transaction. An acquiring person receiving a

notice to submit further information may be required to provide any information that would be

included in an application for approval of a control transaction. In the event such an acquiring

‘person is comprised of a group of persons, the Commissioner may require each member of the

group to submit relevant information.
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- (&) All voting_securities over which control has been acquired by an acquiring person
shall not be voted on any matter submitted to a vote of the holders of the outstanding voting

securities of the holding company of a bank and shall be deemed authorized but unissued for
purposes of determining the presence of a quorum of holders of voting securities until such
time as follows:
(1) . The Commissioner has approved an application for approval of a control
transaction with respect to the voting securities.
(2)  The transaction is one listed in subsection (c) of this section that does not
require the filing of a notice with the Commissioner.
(3)  The transaction is one listed in subsection (c) of this section that requires a
notice to be filed with the Commissioner and the Commissioner has not

issued an objection to the notice and any requirement of the Commissioner
for the filing of further information had been determined by the
Commissioner to have been satisfied.
"§ 53C-10-103. Application regarding a control transaction.
(a) A person seeking approval of a control transaction to which a holding company of a

bank is a party under this Article shall file the following with the Commissioner:
(1)  An application in the form prescribed by the Commissioner.

(2)  All filing fees required by rule of the Commissioner.

(3)  Any other information required by a rule of the Commissioner or deemed by
the Commissioner to achieve the objectives of this Chapter.

(b) In the event a person submitting an_application is a group of persons, the
Commissioner may require each member of the group to submit information relevant to the
application.

()  Notwithstanding any laws to the contrary, information about the character,

competence, or experience of an acquiring person or its proposed management personnel or
affiliates shall be deemed a confidential record of the Commissioner subject to

G.S. 53C-2-7(b).
"§ 53C-10-104. Public notice.

A person filing an application for approval of a control transaction shall publish a public
notice of the filing of the application not more than 30 days before nor more than 10 days after
the filing of the application with the Commissioner. The public notice shall contain the
following:

(1) A statement that the application has been filed with the Commissioner.

(2)  The name of the applicable holding company and the address of its principal
office.

(3) A _statement that any interested person may make written comment on the

proposed _control transaction and that comments received by the
Commissioner within 14 days of the publication of the public notice shall be

considered. The public notice shall provide the current mailing address of
the Commissioner.
"§ S3C-10-105. Actions on control transaction applications.

(a) The Commissioner shall examine the proposed control transaction, including the
character. competence, and experience of the acquiring person and its proposed management
personnel, to determine whether the financial stability of the holding company or the interests
of the customers served by one or more bank subsidiaries of the holding company would be
adversely affected by the proposed control transaction. Not later than the 60th day following
receipt of a completed application for approval of a control transaction unless extraordinary
circumstances require a longer period of review, the Commissioner shall approve or deny the
application.
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(b)  The Commissioner may deny an application for approval of a control for any of the

following reasons:
* (1)  The financial condition of the person seeking approval of a control

transaction could jeopardize the financial stability of the holding company,
one or more bank subsidiaries of the holding company, or_the financial
interests of the bank’s customers.

(2)  An examination of the character, competence, or experience of any acquiring
person or of any of the proposed management personnel of the holding
company shows that it would not be in the interest of the customers of one or
more of the bank subsidiaries of the holding company or in the interest of the

_ public to permit the person to control the holding company.

(3)  The plans or proposals of the person seeking approval with respect to

exercising control over the holding company would not be in the best

interests of the customers of one or more bank subsidiaries of the holding

company.
(4)  Upon the effective date of the proposed control transaction, one or more of

the bank subsidiaries of the holding company would not be solvent, have
inadequate capital, or not be in compliance with this Chapter or rules of the

Commissioner.

The application for approval is incomplete.

If the acquiring person solicits votes for the approval of or consents to the
control transaction from the holders of the voting securities of the holding
company, adequate and complete disclosures of all material information
about the proposed control transaction, together with a prominent statement

that neither the control transaction nor any solicitation of such holders' votes
or_consents has been approved by the Commissioner and that any

representation to the contrary is a criminal offense, have not been made to
the holders.

()  If an application filed under this Part is approved by the Commissioner, the control
transaction may become effective. All conditions to approval set forth in the ordet of the
Commissioner shall be enforceable against the person, and each member of a group of persons,

receiving the approval.
"§ 53C-10-106. Appeal.

Any order of the Commissioner denying an application for approval of a control transaction
may be appealed to the Commission by the person filing the application denied, as provided in

G.S. 53C-2-6.

B

"Part 2. Combinations.

"§ S3C-10-201. Combination authority.

With the approval of the Commissioner, a holding company of a bank may combine with
one or more other holding companies or other companies. The application for approval shall be
in the form required by the Commissioner and shall be accompanied by such fee as may be

required by rule.
"§ 53C-10-202. Combination application and investigation.

(a) A holding company of a bank seeking approval of a combination shall file with the
Commissioner an application for approval, copies of the agreement under which the holding

company proposes to effect the combination, and any additional information that the

Commissioner shall require by rule or as is required by the Commissioner in connection with
the application in order to achieve the objectives of this Chapter.

(b) A holding company filing an application for approval of a combination shall publish

a public notice of the filing of the application not more than 30 days before nor more than 10
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days after the filing of the application with the Commissioner. The public notice shall contain

the following:
(1) A statement that the application has been filed with the Commissioner.

(2) The names of the parties to the proposed combination and the addresses of

its principal offices.

(3) A statement that any interested person may make written comment on the
proposed combination and that comments received by the Commissioner
within 14 days of the publication of the public notice shall be considered.
The public_notice shall provide the current mailing address of the
Commissioner.

(¢) The Commissioner shall examine the proposed combination, including the

character, competency, and experience of the proposed directors and executive officers of the
surviving party of the combination, to determine whether the interests of the customers and

communities served by the banks controlled by the parties to the combination would be

adversely affected by the proposed combination.

(d) Notwithstanding any laws to the contrary, information about the character,
competence, and experience of the directors and executive officers of the parties to a
combination received by the Commissioner shall be deemed a confidential record of the

Commissioner subject to G.S. 53C-2-7(b). )
"§ S3C-10-203. Decision on application.

Based on the application and the Commissioner's examination, the Commissioner shall
enter an order approving or denying approval of the proposed combination not later than the
60th day following the date the Commissioner notifies the parties that the application is
complete, unless extraordinary circumstances require a longer period of review.

"§ 53C-10-204. Appeal.

Any order of the Commissioner denying an application for approval of a combination may

be appealed to the Commission by a party to the combination, as provided in G. S 53C-2-6.
"Part 3. General Authority.
"§ S3C-10-301. Cease and desist order.

Upon a finding that any action of a holding company subject to this Article may be .in
violation of any banking laws, the Commissioner, after a reasonable notice to the holding
company and an opportunity for it to be heard, shall have the authority to order it to cease and
desist from such action. If the holding company fails to appeal the decision within 10 days of

the date of the issuance of the order in accordance with G.S. 53C-2-6, and continues to engage
in the action in violation of the Commissioner's order to cease and desist such action, it shall be
subject to a civil money penalty of twenty thousand dollars ($20.000) for each day it remains in
violation of the order. The penalty provision of this section shall be in addition to and not in
lieu of any other provision of law applicable to a holding company's failure to comply with an
order of the Commissioner. The clear proceeds of the civil money penalty shall be remitted to
the Civil Penalty and Forfeiture Fund in accordance with G.S. 115C-457.2.

"§ 53C-10-302. Other control changes.
Each holding company of a bank shall report to the Commissioner any changes in its
directors, president, chief executive officer, or chief financial officer by the close of the second

day on which the holding company is open for business following the change."
' SECTION S. G.S. 1-339.1(a) reads as rewritten:

"(a) A judicial sale is a sale of property made pursuant to an order of a Judge or clerk in
an action or proceeding in the superior or district court, including a sale pursuant to an order
made in an action in court to foreclose a mortgage or deed of trust, but is not

(7) A sale made in the course of liquidation of a bank pursuant to G-S—53-20;
Article 9 of Chapter S3C of the General Statutes, or
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SECTION 6. G.S. 24-1.1A(d) reads as rewritten:
"(d)  The loans or investments regulated by G-S-53-45 G.S. 53C-5-3 shall not be subject
to the provisions of this section."
SECTION 7. G.S. 25-4-405(c) reads as rewritten:
"(c) A transaction, although subject to this Article, is also subject to G.S. 41-2.1,
53-146-1; 53C-6-6, 54-109.58, and 54B-129, and in case of conflict between the provisions of

+ this section and either of those sections, the provisions of those sections control."

SECTION 8. G.S. 36C-1-102 reads as rewritten:
"§ 36C-1-102. Scope.

This Chapter applies to any express trust, private or charitable, with additions to the trust,
wherever and however created. The term "express trust” includes both testamentary and inter
vivos trusts, regardless of whether the trustee is required to account to the clerk of superior
court. This Chapter also applies to any trust created for or determined by judgment or decree
under which the trust is to be administered in the manner of an express trust. This Chapter does
not apply to constructive trusts, resulting trusts, conservatorships, estates, trust-Payable on
Death accounts as defined in G-S-53-146:2; G.S. 53C-6-7. 54-109.57, 54B-130, and 54C-166,
trust funds subject to G.S. 90-210.61, custodial arrangements under Chapter 33A of the General
Statutes and Chapter 33B of the General Statutes, business trusts providing for certificates to be
issued to beneficiaries, common trust funds, voting trusts, security arrangements, liquidation
trusts, and trusts for the primary purpose of paying debts, dividends, interest, salaries, wages,
profits, pensions, or employee benefits of any kind, or any arrangement under which a person is
nominee or escrowee for another."

SECTION 9. G.S. 53-163.1(b) reads as rewritten:

"(b)  Funds held in a fiduciary capacity by a depository institution, awaiting investment
or distribution may, unless prohibited by the instrument creating the fiduciary relationship, be
deposited in the commercial or savings or other department of the depository institution,
provided that it shall first set aside under control of the trust department as collateral security,
the classes of securities listed in G.S. 159-30(c) as being eligible for the investment of funds by
local governments and public authorities equal in market value of such deposited funds, or
readily marketable commercial bonds having not less than a recognized "A" rating equal to one
hundred and twenty-five percent (125%) of the funds so deposited.

The securities so deposited or securities substituted therefor as collateral in the trust
department by the commercial or savings or other department (as well as the deposit of cash in
the commercial or savings or other department by the trust department) shall be held pursuant
to the provisions of 6.:8-53-43(6)-G.S. 53-163.3.

If such funds are deposited in a depository institution insured under the provisions of the
Federal Deposit Insurance Act, the above collateral security will be required only for that
portion of uninvested balances of each trust which are not fully insured under the provisions of
that act.”

SECTION 10. Article 14 of Chapter 53 of the General Statutes is amended by
adding a new section to read:

"§ 53-163.3. Fiduciary funds awaiting investment.

A bank that is a trust institution may maintain separate departments and deposit in its
commercial department to the credit of its trust department all uninvested fiduciary funds of
cash and secure all such deposits in the name of the trust department, whether in consolidated
deposits or for separate fiduciary accounts, by segregatine and deliverin to the trust
department such securities as are required by G.S. 53-163.1 for such deposits. Such securities
shall be held by the trust department as security for the full payment or repa ment of all such

,“—Y——L‘L_u—_p@_y_—.
deposits and shall be kept separate and apart from other assets of the trust department. Until all

of the deposits shall have been accounted for to the trust department or to the individual
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fiduciary accounts, no creditor of the bank shall have any claim or - right to such security. When
fiduciary funds are deposited by the trust department in the commercial department of the bank,
the deposit thereof shall not be deemed to constitute a use of such funds in the general business
of the bank. To the extent and in the amount such deposits _may be insured by the FDIC, the
amount of security required for such deposits by this section may be reduced. The Banking

Commission shall have power to make such rules as it may deem necessary for the enforcement
of the provisions of this section."
SECTION 11. G.S. 53-167 reads as rewritten:

"§ 53-167. Expenses of supervision. )
Eachrlieensee;for For the purpose of defraying necessary expenses of the Commissioner-of
i i i5i ;_Office of Commissioner of Banks for supervision, -
each licensee shall pay to the Commissioner ibed

e

of Banks-the-fees-prescribed-in-G-S-53-122 at the
times-therein-speeified: an assessment not to exceed eighteen dollars ($18.00) per one hundred

thousand dollars ($100.000) of assets. or fraction thereof, plus a fee of three hundred dollars
($300.00) per office; provided, however, a_consumer finance licensee shall pay a minimum
annual assessment of not less than five hundred dollars ($500.00). The assessment shall be
determined on a consumer finance licensee's total assets as shown on its report of condition
made to the .Commissioner as of December 31 of each vyear, or the date most nearly
approximating that date. If the Commissioner determines that the financial condition or manner
of operation of a consumer finance licensee warrants further examination or an increased level
of supervision, the licensee may be subject to assessment not to exceed the amount determined
in'accordance with the schedule set forth in this section."
SECTION 12. G.S. 53-184(a) reads as rewritten:

“(a)  Each licensee shall maintain all books and records relating to loans made under this
Article required by the Commissioner of Banks to be kept, and the Commissioner, his deputy,
or duly authorized examiner or agent or employee is authorized and empowered to examine
such records at any reasonable time. Such books and records may be maintained in the form of
magnetic tape, magnetic disk, optical disk, or other form of computer, electronic or microfilm
media available for examination on the basis of computer printed reproduction, video display or
other medium acceptable to the Commissioner of Banks; provided, however, that such books
and records so kept must be convertible into clearly legible tangible documents within a
reasonable time. Any licensee having more than one licensed office may maintain such books
and records at a location other than the licensed office location if such location is approved by
the Commissioner; provided that, upon such requirements as may be imposed by the
Commissioner of Banks, there shall be available to the borrower at each licensed location or
such other location convenient to the borrower, as designated by the licensee, complete loan
information; and provided further that such books and records of each licensed office shall be
clearly segregated. When a licensee maintains its books and records outside of North Carolina,
the licensee shall make them available for examination at the place where they are maintained
and shall pay for all reasonable and necessary expenses incurred by the Commissioner in
conducting such examination. Where the data processing for any licensee is performed by a
person other than the licensee, the licensee shall provide to the Commissioner of Banks a copy
of a binding agreement between the licensee and the data processor which allows the
Commissioner of Banks, his deputy, or duly authorized examiner or agent or employee to
examine that particular data processor's activities pertaining to the licensee to the same extent
as if such services were being performed by the licensee on its own premises; and,
notwithstanding the provisions of G-8-53-167-and-53-122.G.S. 53-167. when billed by the
Commissioner of Banks, the licensee shall reimburse the Commissioner of Banks for all costs
and expenses incurred by the‘Commissioner in such examination."

SECTION 13. G.S. 53-188 reads as rewritten:
"§ 53-188. Review of regulations, order or act of Commission or Commissioner.
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The Commission may review any rule, regulation, order or act of the Commissioner done
pursuant to or with respect to the provisions of this Article. Any person aggrieved by any such
rule, regulation, order or act may appeal, pursuant to G-5-53-92(d);_G.S. 53C-2-6(b), to the
Commission for review upon giving notice in writing within 20 days after such rule, regulation,
order or act complained of is adopted, issued or done. Notwithstanding any other provision of
law to the contrary, any aggrieved party to a decision of the Commission shall be entitled to
petition for judicial review pursuant to G-8-53-92¢d)- G.S. 53C-2-6(b)."

SECTION 14. G.S. 53-208.27(b) reads as rewritten:

"(b) The Banking Commission may review any rule, regulation, order, or act of the
Commissioner done pursuant to or with respect to the provisions of this ‘Article. Any person
aggrxeved by any such rule, regulation, order, or act may appeal, pursuant to G-S-53-92(d);

G.S. 53C-2-6(b), to the Commission for review upon providing notice in writing within 20 days

- after any rule, regulation, order, or act complained of is adopted, issued, or done.

Notwithstanding any other provision of law, any aggrieved party to a decision of the Banking
Commission shall be entitled to petition for judicial review pursuant to G-S-—53-92(d)-
G.S. 53C-2-6(b)."

SECTION 15. G.S. 53-215 reads as rewritten:
"§ 53-215. Appeal of Commissioner's decision.

Any aggrieved party in a proceeding under G=8-53-2H_G.S. 53-211 53C 10-102, or
G-S-—53-227-1 53C-10-201 may, within 20 days after final decision of the Commissioner,
appeal in writing any decision to the State Banking Commission. An appeal under this section
shall be made pursuant to G-8-53-92(d). G.S. 53C-2-6. Notwithstanding any other provision of
law, any aggrieved party to a decision of the State Banking Commission shall be entitled to
petition for judicial review pursuant to G-8-—53-92(d)-G.S. 53C-2-6."

SECTION 16. G.S. 53-217 reads as rewritten:
"§ 53-217. Enforcement.

The Commissioner shall have the power to enforce the provisions of this Article through an
action in any court of this State or any other state or in any court of the United States, as
provided in G-S-53-94-and—G-S-53-134;_G.S. 53C-8-12, for the purpose of obtaining an

appropriate remedy for violation of any provision of this Asticle;—including—such—eriminal
penalties-as-are-contemplated-by-G-S—53-134-Article. "

SECTION 17. G.S. 53-224.11(b) reads as rewritten:
"(b) A North Carolina State bank desiring to establish and maintain a branch in another
state under th1s section shall ﬁle an apphcatlon ona form prescnbed by the Gemmiss*ener—aad

Commxssnoner If the Commxssxoner ﬁnds that the apphcant has the ﬁnanc1al resources
sufficient to undertake the proposed expansion without adversely affecting its safety or
soundness and that the establishment of the proposed branch is in the public interest, the
Commissioner may approve the application. In acting on the application, the Commissioner
shall consider the views of the appropriate bank supervisory agencies. The applicant bank may
establish the branch when it has received the written approval of the Commissioner."
SECTION 18. G.S. 53-224.18 reads as rewritten:

"§ 53-224.18. Authority of State banks to establish interstate branches by merger.

With the prior approval of the Commissioner, a North Carolina State bank may establish,
maintain, and operate one or more branches in a state other than North Carolina pursuant to an
interstate merger transaction in which the North Carolina State bank is the resulting bank. Not
later than the date on which the required apphcation for the interstate merger transaction is filed
with the responsible federal bank supervisory agency, the applicant North Carolina State bank
shall file an application on a form prescribed by the Commissioner-and-pay-the-fee-preseribed
by-;egul-aaen—pufsaaat—te-G-S—SHQQ— Commissioner. The applicant shall also comply with the
applicable provisions of G-S—53-12: Part 2 of Article 7 of Chapter 53C of the General Statutes.
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If the Commissioner finds that (i) the proposed transaction will not be detrimental to the safety
and soundness of the applicant or the resulting bank, (ii) any new officers and directors of the
resulting bank are qualified by character, experience, and financial responsibility to direct and
manage the resulting bank, and (iii) the proposed merger is consistent with the convenience and
needs of the communities to be served by the resulting bank in this State and is otherwise in the
public interest, it shall approve the interstate merger transaction and the operation of branches
outside of North Carolina by the North Carolina State bank. Such an interstate merger
transaction may be consummated only after the applicant has received the Commissioner's
written approval.”
SECTION 19. G.S. 53-224.20 reads as rewritten:

"§ 53-224.20. Notice and filing requirements.

" Any out-of-state bank that will be the resulting bank pursuant to an interstate merger
transaction involving a North Carolina bank shall notify the Commissioner of the proposed
merger not later than the date on which it files an application for an interstate merger
transaction with the responsible federal bank supervisory agency, and shall submit a copy of
that application to the Commissioner and pay the filing fee required by the Commissioner. All
banks which are parties to such interstate merger transaction involving a North Carolina State
bank shall comply with G-5-53-12 Part 2 of Article 7 of Chapter 53C of the General Statutes
and with other applicable state and federal laws. Any out-of-state bank which shall be the
resulting bank in such an interstate merger transaction shall comply with Article 15 of Chapter
55 of the North Carolina General Statutes."

SECTION 20. G.S. 53-224.24(a) reads as rewritten:

"(a) The Commissioner may make such examinations of any branch of an out-of-state
state bank established under this Article and located in this State as the Commissioner may
deem necessary to determine whether the branch is operating in compliance with the laws of
this State and to ensure that the branch is being operated in a safe and sound manner. The
provisions of G=S-—53-H7 Article 8 of Chapter S3C of the General Statutes apply to such
examinations."

SECTION 21. G.S. 53-224.30 reads as rewritten:
"§ 53-224.30. Appeal of Commissioner's decision.

Any aggrieved party in a proceeding under this Article may, within 20 days after final
decision of the Commissioner, appeal, in writing, such decision to the North Carolina State
Banking Commission. An appeal under this section shall be made pursuant to G-8-53-92(d)-
G.S. 53C-2-6. Notwithstanding any other provision of law, any aggrleved party to a decision of
the Commission shall be entitled to petition for judicial review pursuant to G-S—53-92(d)-
G.S. 53C-2-6."

SECTION 22. G.S. 53-232.12(b) is repealed.
SECTION 23. G.S. 53-232.17 reads as rewritten:
"§ 53-232.17. Appeal of Commissioner's decision.

Any aggrieved party in a proceeding under this Article may, within 20 days after final
decision of the Commissioner, appeal such decision in writing to the Banking Commission. An
appeal under this section shall be made pursuant to G-5-53-92(d)G.S. 53C-2-6.
Notwithstanding any other provision of law, any aggrieved party to a decision of the Banking
Commission shall be entitled to petition for judicial review pursuant to
G5-53-92¢d)-G.S. 53C-2-6."

SECTION 24. G.S. 53-244.120(c) reads as rewritten:

"(c) The requirements of G8-53-99()G.S.53C-2-7 regarding the privacy or
confidentiality of any information or material provided under subsections (a) and (b) of this
section, and any privilege arising under any other federal or State law with respect to such
information or material, shall continue to apply to the information or material after it has been
disclosed to an entity described in subsection (a) or (b) of this section. Information or material
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held by such an entity shall not be subject to disclosure under any State law governing the

disclosure to the public of information held by an officer or agency of the State. The entities

described in subsections (a) and (b) of this section may share information and material with all

State and federal regulatory officials with mortgage industry oversight authority without the

loss of privilege or the loss of confidentiality protections provided by State or federal law."
SECTION 2S. G.S. 53-244.121 reads as rewritten:

"§ 53-244.121. Review by Banking Commission.

The Banking Commission may review any rule, regulation, order, or act of the
Commissioner made pursuant to or with respect to the provisions of this Article, and any
person aggrieved by any rule, regulation; order, or act may, pursuant to G-8-53-92(d);
G.S. 53C-2-6, appeal to the Banking Commission for review upon giving 20 days' written
notice after the rule, regulation, order, or act is adopted or issued. The notice of appeal shall
specifically state the grounds for appeal and, in the case of an appeal from a contested case
proceeding before the Commissioner, shall set forth in numbered order the assignments of error
for review by the Banking Commission. Failure to specify the assignments of error shall
constitute grounds to dismiss the appeal. Failure to comply with the briefing schedule as
provided by the Banking Commission shall also constitute grounds to dismiss the appeal.
Notwithstanding any other provision of law, any party aggrieved by a decision of the Banking
Commission shall be entitled to an appeal pursuant to G-5—53-92¢d}.G.S. 53C-2-6."

SECTION 26. G.S. 53-252 reads as rewritten:
"§ 53-252. Appeal of Commissioner's decision.

The Commission may review any rule, regulation, order, or act of the Commissioner done
pursuant to or with respect to the provisions of this Article. Any person aggrieved by any such
rule, regulation, order, or act may appeal, pursuant to G6-5-53-92(d);G.S. 53C-2-6, to the
Commission for review upon giving notice in writing within 20 days after such rule, regulation,
order, or act complained of is adopted, issued, or done. Notwithstanding any other provision of
law, any aggrieved party to a decision of the Banking Commission shall be entitled to petition
for judicial review pursuant to G-S—53-92¢d)-G.S. 53C-2-6."

SECTION 27. G.S. 53-272 reads as rewritten:
"§ 53-272. Appeals.

The Banking Commission may review any rule, regulation, order, or act of the

Commissioner done pursuant to or with respect to the provisions of this Article. Any person

“aggrieved by any such rule, regulation, order, or act may appeal, pursuant to G-S--53-92(d);

G.S. 53C-2-6, to the Commission for review upon giving notice in writing within 20 days after
such rule, regulation, order, or act complained of is adopted, issued, or done. Notwithstanding
any other provision of law, any aggrieved party to a decision of the Banking Commission shall
be entitled to petition for judicial review pursuant to G-8-53-92(d)-G.S. 53C-2-6."

SECTION 28. G.S. 53-289 reads as rewritten:
"§ 53-289. Commission may review rules, orders, or acts by Commissioner.

The Commission may review any rule, regulation, order, or act of the Commissioner done
pursuant to or with respect to the provisions of this Article. Any person aggrieved by any such
rule, regulation, order, or act may appeal, pursuant to G-S-53-92(d);G.S. 53C-2-6, to the
Commission for review upon giving notice in writing within 20 days after such rule, regulation,
order, or act complained of is adopted, issued, or done. Notwithstanding any other provision of
law, any aggrieved party to a decision of the Banking Commission shall be entitled to petition
for judicial review pursuant to G-S—53-92¢(d)-G.S. 53C-2-6."

SECTION 29. G.S. 53-301(a) reads as rewritten:

"(a) Except as otherwise provided in this Article, or when the context clearly indicates
that a different meaning is intended, the following definitions shall apply throughout this
Article:
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(7)  "Branch" has the meaning set forth in 6-5-53-14).G.S. 53C-1-4(11).

SECTION 30. G.S. 53-359(b) reads as rewritten:

"(b) A merger or share exchange authorized by subsection (a) of this section, shall be
governed by Article 11 of Chapter 55 of the General Statutes and G-S—S53-17.G.S. 53C-7-205.
An acquisition or transfer of assets authorized by subsection (a) of this section shall be
governed by Article 12 of Chapter 55 of the General Statutes and 68-53-17G.S. 53C-7-205."

SECTION 31. G.S. 53-366 reads as rewritten: : .
"§ 53-366. Applicability of other laws to authorized trust institutions; status of State trust
company. ’ :

(a) Except as otherwise provided in this Article, the following provisions of this
Chapter shall apply to authorized trust institutions: :

()  GS-531%G.S. 53C-7-205.
6) G.5-5385:

(7)  Article 8 of this-Chapter 53C of the General Statutes, except where it clearly
appears from the context that a particular provision is not applicable to trust
business or trust marketing, and except that the provisions of this Article

shall apply in lieu of: - '
. G-5-53-95;G.S. 53C-8-2.

6-5-53-104;G.S. 53C-8-3.

6-8-53-105;G.S. 53C-8-17.

)

b
c.
d: G-8-53-106;-and .
e =S Ha);

(10)  Article 14 of this Chapter.

(b)  Rules adopted by the Commissioner to implement those provisions of this Chapter
made applicable to authorized trust institutions by subsection (a) of this section also shall apply
to authorized trust institutions unless the rules are inconsistent with this Article or it clearly
appears from the context that a particular provision is inapplicable to trust business or trust
marketing.

(c) Activities of authorized trust institutions for clients shall not be considered the sale

or issuance of checks under G-S-53-194- Article 16 of Chapter 53 of the General Statutes.

(d)  Until the Commissioner has issued new rules governing State trust companies, State
trust companies shall be governed by rules issued by the Commissioner for banks acting in a
fiduciary capacity, except to the extent the rules are inconsistent with this Article or it clearly
appears from the context that a particular provision is inapplicable to the business of a State
trust company.

(e) Notwi.thstanding any other provision of this Chapter, a State trust company:
S816-CSRO-34 [v.1] Senate Bill 816* Page 63
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(2) Is a "bank" for purposes of laws made applicable to authorized trust
institutions in this section and for purposes of G.S. 53-277.

(3) Is a trust company organized and doing business under the laws of the State
of North Carolina, a substantial part of the business of which is exercising
fiduciary powers similar to those permitted national banks under authority of
the Comptroller of the Curréncy, and which is subject by law to supervision
and examination by the Commissioner as a banking institution; and

(4) Is a financial institution similar to a bank. '

® In the case of a State trust company controlled by a company that has declared itself
to be a "financial holding company" under 12 U.S.C. § 1843(1)(1)(C)(i), deposits held for an
account shall be deemed to be "trust funds" within the meaning of 12 U.S.C. § 1813(p) unless
all fiduciary duties with respect to the account are explicitly disclaimed. This subsection does
not prescribe the nature or extend the scope of any fiduciary duties; the nature and extent of any
fiduciary duties with respect to deposits held for accounts shall be as provided by the
instruments and laws applicable to those accounts.

() Subject to any limitations contained in this Article, an authorized trust institution is
a "trust company"”, a "corporate trustee", a "corporate fiduciary", and a "corporation acting in a
fiduciary capacity”, as such and similar terms are used in the General Statutes, except where it
clearly appears from the context in which those terms are used that a different meaning is
intended."

SECTION 32. G.S. 53-368(c) is repealed.

SECTION 33. G.S. 53-385 reads as rewritten:

"§ 53-385. Inventory. '

Within 90 days after the filing of a notice described in G-8-53-279;G.S. 53-379, the
Commissioner shall file an inventory of the assets and liabilities, not including assets and
liabilities held in accounts of the State trust company, of the State trust company. A copy of the

" inventory shall be filed with the clerk of the superior court of the county in which the action is

pending, and a copy shall be kept on file with the State trust company. The inventory shall be
open for inspection during usual business hours, provided that nothing herein shall require the
State trust company to remain open unnecessarily."

SECTION 34. G.S. 53-412 reads as rewritten:
"§ 53-412. Commissioner hearings; appeals.

(a) This section does not grant a right to a hearing to a person that is not otherwise
granted by governing law.

(b) The Commissioner may convene a hearing to receive evidence and argument
regarding any matter before the Commissioner for decision or review under the provisions of
this Article. The hearing shall be conducted in accordance with Article 3A of Chapter 150B of
the General Statutes.

(c) Disputes over decisions and actions of the Commissioner under the provisions of
this Article shall be "contested cases" as defined in G.S. 150B-2(2).

(d)  Except as expressly provided otherwise by this Chapter, an order of the
Commissioner may be appealed, in writing, to the Commission for review, pursuant to
6-5-53-92¢d)- G.S. 53C-2-6. The Commission may affirm, modify, or reverse a decision of the
Commissioner.

(e) Petitions for judicial review from the Commission shall be made to the Wake
County. Superior Court and shall proceed as provided in G:8-53-92(d)-G.S. 53C-2-6."

SECTION 35. G.S. 54-73 reads as rewritten:
"§ 54-73. Banking laws applicable.
- The banking laws as defined in G.S. 53C-1-4(5), insofar as applicable

and not in conflict with the provisions hereof shall apply to land mortgage associations."
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SECTION 36. G.S. 54B-4(b) reads as rewritten:
"(b)  As used in this Chapter, unless the context otherwise requires, the term:

(14a) "Commissioner" means the Commissioner of Banks authorized pursuant to

G-8-53-92-Article 2 of Chapter 53C of the General Statutes.

SECTION 37. G.S. 54B-34.2(a) reads as rewritten:

"(a) A savings and loan association, upon a majority vote of its board of directors, may
apply to the Commissioner of Banks for permission to convert to a bank, as defined under
6:8-53-11); G.S. 53C-1-4(4), or to a national bank or other form of depository institution and
for certification of appropriate amendments to its certificate of incorporation to effect the
change. Upon receipt of an application to so convert, the Commissioner of Banks shall examine
all facts connected with the conversion including receipt of approval of the converting
institution's plan of conversion by other federal or state regulatory agencies having jurisdiction
over the institution upon completion of its conversion. The depository institution applying for
permission to convert shall pay all the expenses and costs of examination."

SECTION 38. G.S. 54B-46(a) reads as rewritten:

"(@) Any bank, as defined in 6-8—53-5—G.S. 53C-1-4(4), may convert to a stock
association as provided in this section.”

SECTION 39. G.S. 54B-47(a) reads as rewritten:

"(a)  Any State association, upon a majority vote of its board of directors, may apply to
the Commissioner of Banks for permission to merge with any bank, as defined in G-$-53-1-
G.S. 53C-1-4(4)."

SECTION 40. G.S. 54B-54 reads as rewritten:
"§ 54B-54. Deputy commissioner of Savings Institutions Division.

There shall be a deputy commissionér of the Savings Institutions Division as appointed by
the Commissioner in G:8-53-93-1(b).G.S. 53C-2-2. The deputy commissioner authorized by
this section shall perform any duties and exercise any powers directed by the Commissioner."

SECTION 41. G.S. 54B-158 reads as rewritten:
"§ 54B-158. Insured or guaranteed loans.

An association may make insured or guaranteed loans in accordance with the provisions of
G-8-5345.G.S. 53C-5-3."

SECTION 42. G.S. 54C-4(b) reads as rewritten:

"(b) Unless the context otherwise requires, the following definitions apply in this
Chapter:

(8a) Commissioner. — The Commissioner of Banks authorized pursuant to

G-5-53-92-Article 2 of Chapter 53C of the General Statutes.

SECTION 43. G.S. 54C-40(a) reads as rewritten:

"(a) A State savings bank, upon a majority vote of its board of directors, may apply to
the Commissioner of Banks for permission to merge with any bank, as defined in GS53-1
G.S. 53C-1-4(4), or any association, as defined in G.S. 54B-4."

SECTION 44. G.S. 54C-47(a) reads as rewritten:

"(a) A State savings bank, upon a majority vote of its board of directors, may apply to
the Commissioner of Banks for permission to convert to a bank, as defined under GS-53-H);
G.S. 53C-1-4(4), or to a national bank or other form of depository institution and for
certification of appropriate amendments to its certificate of incorporation to effect the change.
Upon receipt of an application to so convert, the Commissioner of Banks shall examine all facts
connected with the conversion, including receipt of approval of the converting institution's plan
of conversion by other federal or state regulatory agencies having jurisdiction over the
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institution upon completion of its conversion. The depository institution applying for
permission to convert shall pay all the expenses and costs of examination."”
SECTION 45. G.S. 54C-122(e) reads as rewritten:

"(e) A savings bank may make insured or guaranteed loans in accordance with

G-8-53-45-G.S. 53C-5-3."
SECTION 46. G.S. 116B-55 reads as rewritten:
"§ 116B-55. Contents of safe deposit box or other safekeeping depository.

Contents of a safe deposit box or othér safekeeping depository held by a financial
organization is presumed abandoned if the apparent owner has not claimed the property within
the period established by G-8—53-43-7G.S. 53C-6-13 and shall be delivered to the Treasurer as
provided by that section. If the contents include property described in G.S. 116B-53, the
Treasurer shall hold the property for the remainder of the applicable period set forth in that
section before the property is deemed to be received for purpose of sale under G.S. 116B-65."

SECTION 47. G.S. 120-123 reads as rewritten:
"§ 120-123. Service by members of the General Assembly on certain boards and
commissions.

No member of the General Assembly may serve on any of the followmg boards or
commissions: |

(3a) The State Banking Commission, as established by G-S—53-92:Article 2 of
Chapter S3C of the General Statutes.

SECTION 48. G.S. 143-143.9(1) reads as rewritten:

"(1) Bank. — A federally insured financial institution including institutions
defined under G-S—53-H1);G.S. 53C-1-4(4). savings and loan associations,
credit unions, savings banks and other financial institutions chartered under
this or any other state law or chartered under federal law."

SECTION 49. G.S. 164-11.6(a) reads as rewritten:

. "(a)  The chapters, subchapters, articles and sections now comprising Volume 2B of the
General Statutes of North Carolina, .and Cumulative Supplement thereto, consisting of
6-5—53-1G.S. 53C-1-1 through 82-18, now in force, as amended; are hereby reenacted and
designated as Replacement Volume 2B of the General Statutes of North Carolina."

SECTION 50. G.S. 164-11.7(a) reads as rewritten:

"(a)  The chapters, subchapters, articles and sections now comprising Volumes 2B and
2C of the General Statutes of North Carolina, and Cumulative Supplements thereto, consisting
of G8—353-1G.S. 53C-1-1 to G.S. 105-462, now in force, as amended, are hereby reenacted and
designated as 1965 Replacement Volumes 2B, 2C and 2D of the General Statutes of North
Carolina."

SECTION 51. The repeal of G.S. 53-92, as enacted by Section 1 of this act,
becomes effective April 1, 2013.

SECTION 52.(a) G.S. 53C-2-1, as enacted by Section 4 of this act, becomes
effective April 1, 2013. In order to reduce the number of members of the State Banking
Commission from 22 to 15 as required by G.S. 53C-2-1, the terms of the following members
appointed by the Governor shall be terminated:

Dalip Awasthi (public member)
" G. Rick Edwards (public member)
Scott Falmlen (public member)
Robert "Robbie" O. Hill (public member)
Mary Clara Capel (practical banker)
Larry R. Chavis (practical banker)
Harold T. Keen (Savings Institution CEO)
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The ‘terms of the remaining members shall exbire under the current schedule and the

. Governor shall make appointments to fill vacancies as they occur, provided that the Governor

shall fill one of the practical banker vacancies with a consumer finance licensee.
SECTION 52.(b) Effective April 1, 2013, the General Assembly shall review the

~ appointment to the State Banking Commission made upon the recommendation of the Speaker

of the House of Representatives to determine whether the appointee meets the qualifications for
the appointment and shall adjust the appointment accordingly.

SECTION 53. Except as otherwise provided, this act becomes effective October 1,
2012. ‘ ’

e
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SENATE BILL 816:
Banking Law Modernization Act

Commiittee: House Banking - Date: May 31, 2012

Introduced by: Sen. Brown Prepared by: Karen Cochrane-Brown
Analysis of: PCS to Second Edition Committee Counsel

S816-CSRO-34

SUMMARY: Senate Bill 816 rewrites much of the State's banking law as recommended by the Joint
Legislative Study Commission on the Modernization of North Carolina Banking Laws.

The PCS makes technical change.'s; to put the definitions in alphabetical order and to provide for the
transition of the Banking Commission.

[As introduced, this bill was identical to H951, as introduced by Rep. Brubaker, which is currently
in House Banking.]

CURRENT LAW: The current banking law, Chapter 53 of the General Statutes, has remained largely
unchanged since 1931. Since then there have been clarifying amendments and amendments to respond
to changes in federal law, especially with regard to interstate banking and branching, and bank holding
companies, but there has not been a comprehensive revision of the law.

JSILL ANALYSIS: Senate Bill 816 repeals Articles 1 through 10, 12 and 13 of Chapter 53 of the
General Statutes and creates a new Chapter 53C entitled "Regulation of Banks". The bill also renames
Chapter 53 of the General Statutes "Regulation of Financial Services" to more accurately reflect the
scope of the Chapter.

A new section is added to Chapter 53 to link the definitions from Chapter 53C to terms used in Chapter
53.

The following is a summary of the new Articles found in Chapter 53C:

Article 1 — General Provisions

* Defines the scope and applicability of the Chapter.

* Creates a much more comprehensive definitions section than under current law. The bill replaces
the definitions under current law that reflects accounting and supervisory capital restrictions with
definitions relating to capital adequacy. The definitions also describe the various banking
organizations affected by the statute and the federal and state supervisory and regulatory
agencies.

e Severability clause.
"Article 2 — Commission and Commissioner

¢ Reauthorizes the Banking Commission. Reduces the membership to 15; adds a representative
from the consumer finance industry.

o Reauthorizes the authority of the Commissioner and the Office of Commissioner of Banks,

* Restates the authority of the Commissioner, subject to approval of the Commission to adopt all
necessary rules.

Research Division O. Walker Reagan, Director (919) 733-2578
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e Establishes uniform provisions for hearings and appeals for all statutes administered by the
Commission and the Commissioner. '

* Revises and expands the list of records which are confidential and extends the legally required
confidentiality to legal discovery as well as other requests. The bill was amended on the Senate
Floor to allow the couft to order the restricted release of documents for discovery in a criminal
enforcement proceeding under limited conditions.

Article 3 — Organization. of a Bank

* Authorizes an applicant to seek permission to organize a bank from the Commissioner. With the
Commissioner's permission, the organizers may file articles of incorporation with the Secretary
of State and continue the organizational process. Upon completion of the initial process, the
bank's organization can be done through the corporation with funds held in an escrow account
approved by the Commissioner. : :

® The proposed bank's articles of incorporation must contain information required by Chapter 55
(the Business Corporation Act). The bank cannot begin the business of banking, however, until
the Commissioner issues a charter. The Commissioner's decision may be approved, modified, or
disapproved by the Commission after a public hearing.

® The Commissioner may dissolve and liquidate a proposed bank if (1) the Commissioner does not
recommend issuance of a charter; (2) the Commission denies approval of the charter; or (3) the
charter is revoked because the bank does not open within 6 months or for other reasons.

Article 4 — Governance of a Bank

® Provides that banks must be formed as corporations under North Carolina law and shall be
operated and controlled by the board of directors. The article establishes the qualifications and
liabilities of directors.

e The board must establish at minimum, an audit, executive, and loan committees, and may
establish others. Minutes of meetings must be recorded and maintained.

o Establishes the basis upon which the directors may declare a distribution.
* Requires officers and employees to give a bond.

* Provides when a bank may extend credit and engage in transactions with affiliates, directors,
executive officers, principal shareholders, and their immediate families.

¢ Sets reserve fund requirements, including that banks that are not members of the Federal Reserve
must meet requirements set by the Commissioner.

* Provides that banks may establish a compliance review committee to monitor and review state
and federal laws, regulations, policies, and safe and sound banking practices. Compliance review
documents are confidential.

Article 5 — Powers of Banks

o Lists seven express powers, including authority to engage in activities approved by the
Commissioner, traditional bank activities, and activities permissible for banks under the
FDIC Act. Also, confirms that a bank has all powers "necessary and incident" to carry out the
business of banking. The exercise of new powers must get prior approval from the
Commissioner.

Reseérch Division O. Walker Reagan, Director (919) 733-2578
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* Restates the investment authority for banks. Permits investments in depository institutions,
other specialized financial institutions, federally chartered institutions; and a variety of state
and federal bonds. :

® Recodifies former G.S. 53-45 which authorizes banks, and other fiduciaries to invest in
securities approved by the Secretary of HUD, FHA, and VA.

Article 6 — Bank Operations o

* Establishes the numerous aspects of a bank's lending function. Prohibits loans to finance the
purchase of the bank's stock or "to carry” the stock. Provides rules for the maximum amount
of loans that may be made to a single borrower. Prevents the Commissioner from adopting
rules that preclude a state bank from making loans that would be permitted to a federally
chartered institution. :

* Authorizes banks to offer all types of deposit accounts and requires the bank to obtain FDIC
insurance on accounts. . : :

* Authorizes banks to deal with a minor like an adult for purposes of deposit accounts,
including with regard to safe deposit boxes. Also, provides the structure for simple account
opened by an adult for a minor. This does not alter the Uniform Transfer to Minors Act.

* Authorizes banks to establish deposit accounts or lease a safe deposit box to persons
purporting to be trustees without requiring or seeing further documentation.

o Establishes the incidents of joint accounts and sets specific requirements for joint accounts
with right of survivorship and provides a model disclosure form for such accounts.

 Establishes the incidents of Payable on Death (POD) accounts and provides a model
disclosure form.

o Establishes the incidents of personal agency accounts and provides a model disclosure form.

* Defines the bank's duty in a number of cases, including payment of the balance of an account
of a person who is deceased or under a disability; payment pursuant to a power of attorney;
when and how account statements must be sent and are deemed final; safe deposit boxes,
unpaid rentals; and reproduction and retention of records.

* Sets the process for establishment of branches. The Commissioner's approval is required to
open a branch, to change the location of a branch or a principal office, or to close a branch.

® Sets the process for banks to establish nonbranch bank business offices. -

e Provides that the bank management has discretion to determine the days and hours of the
bank's operation. The Commissioner may authorize banks to suspend operation during an
emergency.

* Requires notice to the Commissioner if an out-of-state bank intends to establish or buy a
" branch in North Carolina.

Article 7 — Control Transactions: Combinations; Conversions
=00 0NS; Lombinations; Conversions

® Part 1. - Requires the approval of the Commissioner before a person may engage in a control
transaction. Authorizes a contract for a control transaction to be executed without approval so
long as consummation of the transaction is contingent on the Commissioner's approval. A
control transaction applicant must file an application, filing fee, (currently set in rules) and
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any additional information required with the Commissioner. The applicant must publish
public notice of the application. The Commissioner must act on the application within 60
days, absent extraordinary circumstances.

Part 2. - Sets the process for dealing with combination applications. The application must
include copies of agreements under which the combination is proposed and any information
required by the Commissioner. Applicant must publish public notice. Commissioner must act
on the application within 60 days, absent extraordinary circumstances. Authorizes the
establishment of an interim bank to effectuate the combination. Also, authorizes combination
with a subsidiary. ' '

Part 3. - Sets the process by which a financial institution may convert to a North Carolina
bank charter. Also, authorizes a state bank to convert to another type of institution.

Article 8 — Bank Supervision

Restates the Commissioner's authority to supervise banks, including the authority to order an
examination or investigation of any suspected violation of the banking laws.

Sets the schedule of bank assessment brackets. The operation of Office of Commissioner of
Banks is funded by these assessments. This provision does not change current law.

Requires banks to file annual and periodic reports of condition.

- Grants broad authority to the Commissioner to examine a bank, its holding company and

affiliates, including access to all books and records of the bank, its holding company or.
affiliate.

Makes it a Class H felony for an examiner to knowingly or willfully make a false report after
an examination. It is a Class 1 misdemeanor for an examiner or other employee of OCOB to
fail to keep secret facts or information obtained in an examination.

Makes it a Class 1 misdemeanor for a bank to make any loan or give any gratuity to the
Commissioner or any examiner. Also, makes it a Class 1 misdemeanor to transmit false
statements about financial condition of a bank.

Authorizes the Commissioner to issue a show cause, order to place a bank under supervisory
control, when the Commissioner believes the bank has insufficient . capital or is being
operated in an unsafe or unsound manner that threatens the financial integrity of the bank.
The Commissioner may also issue an order temporarily removing an officer, director or
employee of the bank if the Commissioner believes the person has violated the law or
engaged in unsafe or unsound practices or for other reasons.

Authorizes the Commissioner to enter cooperative supervisory and information sharing
agreements with out-of-state bank regulatory agencies.

Article 9 — Supervisory Liquidation; Voluntary Dissolution and Liquidation

Part 1. - Authorizes the Commissioner to require a combination or other control transaction,
upon a finding that the bank is unable to operate in a safe and sound manner. The
Commissioner may order that the transaction take place without the vote of the equity owners
of the bank which would otherwise be required. Prohibits a bank in the process of either
voluntary or involuntary dissolution from paying distributions to its shareholders without the
prior written consent of the Commissioner. Establishes the procedural requirements for the
Commissioner to cancel a charter.

Research Division O. Walker Reagan, Director (919) 733-2578
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® Part 2. — Authorizes a bank, with the Commissioner's approval, to undertake a voluntary
dissolution and liquidation.

e Part 3. — Sets forth the process for the Commissioner to take custody of the books, records,

and assets of a bank, and appointing a receiver for the purpose of receivership and liquidation
of the bank.

* Part 4. — Establishes the provisions relating to any dissolution or receivership, including
storage and destruction of records, termination of trusts and appointment of successor or
substitute trustee.

Article 10 - Bank Holding Companies

* Part 1. - Requires holding companies to register with the Commissioner and to renew
registration annually. Requires the approval of the Commissioner before a person may
. engage in a control transaction. The process is similar to that required in Article 7.

e Part 2. — Authorizes combinations of one or more holding companies or other companies
with the approval of the Commissioner. The process is similar to that required in Article 7.

* Part 3. - Authorizes the Commissioner to issue cease and desist orders to holding companies
upon a finding that it may have violated the laws of this State. Requires holding companies to
notify the Commissioner of changes in key personnel within two business days of the
change.

Sections 5 through 50 of the bill- make conforming changes to various sections of the General Statutes.
These sections contained references to sections of the banking law that are repealed by this act.

Section 51 keeps the current State Banking Commission in place until April 1, 2013, and Section 52
provides for the reduction of the board from 22 to 15 members, effective April 1, 2013.

EFFECTIVE DATE: This act becomes effective October 1, 2012.

§816-SMRO-58(CSRO-34) v2
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2011 COMMITTEE REPORT
HOUSE OF REPRESENTATIVES

The following report(s) from standing committee(s) is/are presented:

_ By Representative Brawley, McGee (Chairs) for the Committee on BANKING.
[JCommittee Substitute for
SB 816 A BILL TO BE ENTITLED AN ACT TO REWRITE THE BANKING LAWS OF
NORTH CAROLINA, AS RECOMMENDED BY THE JOINT LEGISLATIVE STUDY COMMISSION
ON THE MODERNIZATION OF NORTH CAROLINA BANKING LAWS.

With a favorable report as to the House committee substitute bill, unfavorable as to the original bill.

(FOR JOURNAL USE ONLY)

Pursuant to Rule 32(a), the bill/resolution is re-referred to the Committee on

Pursuant to Rule 36(b), the (House/Senate) committee substitute bill/(joint) resolution
(No. ) is placed on the Calendar of . (The original bill resolution No. ) is placed
on the Unfavorable Calendar.

The (House) committee substitute bill/(joint) resolution (No. ) is re-referred to the
Committee on . (The original bill/resolution) (House/Senate Committee Substitute Bill/(Joint)
resolution No. __ ) is placed on the Unfavorable Calendar.
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