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MINUTES

Business and Labor Subcommittee

Wednesday, May 11, 2011
10:00 a.m.
Room 424 LOB

The Business and Labor Subcommittee met on Wednesday, May 11, 2011 at 10:00 a.m. in
Room 424 of the Legislative Office Building. ‘Representative Harold Brubaker presided.

Chairman, Representative Darrell McCormick was in Judiciary A presenting legislation.

The following members were present:

1. Representative Kelly Alexander . 10. Representative Tim Moffitt

2. Representative Harold Brubaker 11. Representative Rodney Moore

3. Representative Becky Carney 12. Representative Efton Sager

4. Representative Jeff Collins 13. Representative Mitchell Setzer

5. Representative Jerry Dockham 14. Representative Phillip Shepard

6. Representative Elmer Floyd 15. Representative Mike Stone

7. Representative Charles Graham 16. Representative William Wainwright
8. Representative Mike Hager 17. Representative Winkie Wilkins

9. Representative Stephen LaRoque '

Meeting was called to Order at 10:00 a.m.

Introduction of Sergeant at Arms:
e Carlton Adams e Ken Kirby

Introduction of Pages: ‘
e Ali Smith, TarHeel Challenge — Moore County — Sponsor: Speaker Thom Tillis

Bills:
BILL NO. SHORT TITLE SPONSOR
HB 450 No Automatic Renewal of Credit Card . Representative Starnes

Contracts.

Representative Brubaker informed the committee that they will NOT be voting on this bill today.
Representative Edgar Starnes explained HB 450.
Public Speakers: . S

e Paul Stock, Banker’s Association spoke in opposition to the bill

e Leslie Hines, Bank Card Source spoke in favor of the bill

e Jerrel Olive, Bank Card Source spoke in favor of the bill
Representative Brubaker recommended a subcommittee be formed to discuss HB 450
Subcommittee HB 450:

e Rep. Brubaker, Chair

¢ Paul Stock, Banker’s Association; Rep. Stone; Rep. Graham; Rep. Collins; Rep. Carney



Business and Labor Subcommittee Wednesday, May 11, 2011 Meeting — continued (page 2)

Representative Harold Brubaker called on Representative Jerry Dockham to chair the
Business and Labor Subcommittee while Representative Brubaker presented his bill, HB 484.

HB 484 Transfer Emergency Foreclosure Representative Brubaker
Program to HFA.

Representative Harold Brubaker explained HB 484.
Public Speakers:
e Joseph A Smith, Jr. - Commissioner of Banks spoke in favor of the bill.
¢ Robert Kucab - Executive Director, NC Housing Finance Agency spoke in favor of the bill.
Representative Mitchell Setzer motioned for a favorable report for HB 484. — Passed
HB 484 — Received a favorable report.

. Adjournment .
Meeting adjourned at 10:35 am

R tfully submitted

Representative Darrell McCormick Anne Murtha
Chairman Committee Clerk




NORTH CAROLINA HOUSE OF REPRESENTATIVES
COMMITTEE MEETING NOTICE
‘ AND
BILL SPONSOR NOTIFICATION
2011-2012 SESSION

You are hereby notified that the Committee on Commerce and Job Development
Subcommittee on Business and Labor will meet as follows:

DAY & DATE: Wednesday, May 11, 2011
TIME: 10:00 am

LOCATION: 424 1LOB

COMMENTS:

The following bills will be considered:

BILL NO. SHORT TITLE SPONSOR

HB 450 No Automatic Renewal of Credit Card Representative Starnes
Contracts. '
HB 484 Transfer Emergency Foreclosure Representative Brubaker
Program to HFA.
Respectfully,

Representative McCormick, Chair

I hereby certify this notice was filed by the committee assistant at the following offices at
12 PM o’clock on May 10, 2011.

[[] Principal Clerk
[] Reading Clerk — House Chamber

Anne Murtha (Committee Assistant)



AGENDA
Business and Labor Subcommittee

Wednesday, May 11, 2011
10:00 a.m. '
Room 424 LOB

Chair: Represeiitative Harold Brubaker

Call to Order
Introduction of Sergeant at Arms

Introduction of Pages

Bills:
BILL NO. SHORT TITLE SPONSOR
HB 450 No Automatic Renewal of Credit Card Representative Starnes
Contracts.
HB 484 Transfer Emergency Foreclosure Representative Brubaker
Program to HFA.

Adjournment
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HOUSE BILL 450:
No Automatic Renewal of Credit Card Contracts

2011-2012 General Assembly

Committee: House Commerce and Job Development Date: May 4, 2011
Subcommittee on Business and Labor

Introduced by: Rep. Starnes Prepared by: Brad Krehely

Analysis of: First Edition : Committee Counsel -

SUMMARY: House Bill 450 would prohibit the automatic renewal of merchant credit card
processing contracts.

CURRENT LAW: A contract is an agreement between two or more parties which creates legal
obligations. By statute, the following contracts are void and unenforceable because they against public
policy: (1) construction indemnity agreements (provisions which purport to hold someone harmless for
negligence arising out of construction contracts), (2) contracts to improve real property if it makes the
contract subject to laws of another state or provides that another state is the exclusive forum for
resolving the contract, (3) certain contracts with forum selection clauses (but not non-consumer loan
transactions or arbitration in another state with the agreement of the parties), and (4) contracts waiving
jury trials (except for statutes allowing agreements to arbitrate disputes). If a portion of a contract is
deemed to be void against public policy, the remainder of the contract may be enforceable to the extent
it is servable from the void portion.

BILL ANALYSIS: House Bill 450 would provide that any provision in.a contract to provide credit
card or other payment system processing:for merchants for the automatic renewal of the contact is
against public policy, void, and unenforceable. However, the bill does not prohibit the renewal of
contracts following a 60-day notice of an:upcoming expiration from the processmg company and an
acceptance of the renewal signed by the merchant

EFFECTIVE DATE: The act becomes effective October 1, 2011, and applies to contracts entered into
on or after that date and to contracts currently scheduled to renew automatically on or after that date.

H450-SMRN-36(el) v2

Research Division - O. Walker Reagan, Director ' ' (919) 733-2578
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GENERAL ASSEMBLY OF NORTH CAROLINA

SESSION 2011
H 1
HOUSE BILL 450
Short Title: No Automatic Renewal of Credit Card Contracts. " (Public)
Sponsors: Representative Starnes (Primary Sponsor).

For a complete list of Sponsors, see Bill Information on the NCGA Web Site.

Referred to:  Commerce and Job Development, if favorable, Banking.

March 24, 2011

A BILL TO BE ENTITLED
AN ACT TO PROHIBIT THE AUTOMATIC RENEWAL OF MERCHANT CREDIT CARD
PROCESSING CONTRACTS. :
The General Assembly of North Carolina enacts:
SECTION 1. Article 1 of Chapter 22B of the General Statutes is amended by
adding a new section to read:
"§ 22B-4. Automatic renewal of merchant credit card processing contracts.
Any provision in a contract to provide credit card or other payment system processing for
merchants that provides for the automatic renewal of the contract is against public policy and is

void and unenforceable. Nothing in this section shall be construed to prohibit the renewal of
contracts following a 60-day notice of an upcoming expiration from the processing company

and an acceptance of the renewal signed by the merchant."

"~ SECTION 2. This act-becomes effective October 1, 2011, and applies to contracts
entered into on or after that date and to contracts currently scheduled to renew automatically on
or after that date.

L
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HOUSE BILL 484:
Transfer Emergency Foreclosure Program to

Committee: . House Commerce and Job Development Date: May 11, 2011
Subcommittee on Business and Labor
Introduced by: Rep. Brubaker Prepared by: Brad Krehely
Analysis of: First Edition ‘ Committee Counsel

SUMMARY: House Bill 484 would transfer management of the State Home Foreclosure Prevention
Project and Fund to the North Carolina Housing Finance Agency, would exempt the Housing
Finance Agency from complying with Articles 6 and 7 of Chapter 146 of the General Statutes, and
would authorize the Commissioner of Banks to acquire property subject to approval of the State
Banking Commission.

CURRENT LAW AND BACKGROUND: Article 11 of Chapter 45 of the General Statutes addresses
the Emergency Program to Reduce Home Foreclosures and was originally enacted in 2008. S.L. 2008-
226 established a system by which mortgage servicers are required to identify certain subprime loans
that are in jeopardy of foreclosure and submit information on those loans to a database housed within the
Administrative Office of the Courts (AOC). The Commissioner of Banks uses the information from the
database to attempt to find solutions for homeowners to avoid foreclosure. The Commissioner is also
authorized to extend the foreclosure process for up to 30 days in appropriate cases.

S.L. 2010-186 amended the law by eliminating the restrictions on the types of loans subject to the law
and made it ‘applicable to all home loans .in the State in which the borrower is facing foreclosure. S.L.
2010-186 also created the State Home Foreclosure Prevention Project and Trust Fund and provided that
the Fund should be managed by the Commissioner of Banks. Finally, it extended the sunset for the
Emergency Program to Reduce Home Foreclosures from October 31, 2010 until May 31, 2013.

BILL ANALYSIS: House Bill 484 does all of the following:

o Transfers the administration of State Home Foreclosure Prevention Project and Fund to the
North Carolina Housmg Finance Agency

¢ Directs the Commissioner to deposit funds received from mortgage servicers into a separate
account and then transfer funds no less than monthly to the Fund.

e Directs funds remaining in the Fund on June 30, 2011 and any funds remaining in the Fund at the
expiration of each subsequent fiscal year to the North Carolina Housing Trust Fund until
expiration. :

e Authorizes the Commissioner to estabhsh and maintain offices as the Commissioner deems
necessary.

o Allows the Commissioner to deal with real property and utilities in the same manner as a private
person or corporation, subject to approval by the State Banking Commission.

e Deletes the requlrement that the Housing Finance Agency comply with Article 6 and Artlcle 7 of
Chapter 146 governing the acquisition of office space.

~ EFFECTIVE DATE: The act becomes effective July 1, 2011.
H484-SMRN-45(el) v6
Karen Cochrane-Brown contributed to this summary.

Research Division . O. Walker Reagan, Director . (919) 733-2578



VOO NONWnaHAa WM -

GENERAL ASSEMBLY OF NORTH CAROLINA

SESSION 2011
H 1
HOUSE BILL 484
Short Title:  Transfer Emergency Foreclosure Program to HFA. (Public)

Sponsors: Representative Brubaker (Primary Sponsor).
» For a complete list of Sponsors, see Bill Information on the NCGA Web Site.

Referred to: Commerce and Job Development.

March 29, 2011

A BILL TO BE ENTITLED

AN ACT TO TRANSFER MANAGEMENT OF THE STATE HOME FORECLOSURE
PREVENTION PROJECT AND FUND TO .THE NORTH CAROLINA HOUSING
FINANCE AGENCY, TO EXEMPT THE NORTH CAROLINA HOUSING FINANCE
AGENCY FROM THE REQUIREMENTS OF ARTICLES 6 AND 7 OF CHAPTER 143
OF THE GENERAL STATUTES, AND TO AUTHORIZE THE COMMISSIONER OF
BANKS TO ACQUIRE PROPERTY SUBJECT TO APPROVAL OF THE STATE
BANKING COMMISSION.

" The General Assembly of North Carolina enacts:

SECTION 1. G.S. 45-101 reads as rewritten:
"§ 45-101. (For expiration date, see note) Definitions.
The following definitions apply throughout this Article:

(3b) Housing Finance Agency. — The North Carolina Housing Finance Agency.

SECTION 2. G.S. 45-103(a) reads as rewritten:

"(a) Within three business days of mailing the notice required by G.S.45-102, the
mortgage servicer shall file certain information with the Administrative Office of the Courts,
The filing shall be in an electronic format, as designated by the Administrative Office of the
Courts, and shall contain the name and address of the borrower, the due date of the last
scheduled payment made by the borrower, and the date the notice was mailed to the borrower.
The Administrative Office of the Courts shall establish an internal database to track
information required by this section. The Commissioner of Banks shall design and develop the
database, in consultation with the Administrative Office of the Courts. Only the Administrative
Office of the Courts, the Office of Commissioner of Banks, the Housing Finance Agency, and
the clerk of court as provided by G.S. 45-107 shall have access to the database."

SECTION 3. G.S. 45-104 reads as rewritten:
"§ 45-104. (For expiration date, see note) State Home Foreclosure Prevention Project and
Fund. :

(a) The Commissioner of Banks is authorized to establish the State Home Foreclosure
Prevention Project. The purpose of the Project is to seek 'solutions to avoid foreclosures for
home loans. In developing the Project, the Commissioner may include input from
HUD-approved housing counselors, community organizations, the Credit Union Division and
other State agencies, mortgage lenders, mortgage servicers, and other partners. The Housing

Finance Agency shall administer the Project.
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General Assembly of North Carolina Session 2011

(b)  There is established a State Home Foreclosure Prevention Trust Fund to be managed
and maintained by the Office-of-the-Commissioner-of-Banks: Housing Finance Agency. The
funds shall be held separate from any other funds received by either the Office of the
Commissioner of Banks or the Housing Finance Agency in trust for the operation of the State
Home Foreclosure Prevention Project.

(¢) Upon the filing of the information required under G.S.45-103, the mortgage
servicer shall pay a fee of seventy-five dollars ($75.00) to the State Home Foreclosure
Prevention Trust Fund. The fee shall not be charged more than once for a home loan covered

by this act. The eellee&ea—e%&s—fee—sh&l-l—be—maaaged—by—t-he Ofﬁce of the Comm1ss10ner of
Banks shall collect the fee in-a-masn

Upon recelpt of the fee the Comm1ss1oner
shall deposit the funds into a separate account. The funds shall be transferred no less than
monthly into the State Home Foreclosure Prevention Trust Fund. The Housing Finance Agency

shall manage the State Home Foreclosure Prevention Trust Fund.
(d)  The Commissioner-ofBanks Housing Finance Agency shall elleeate- use funds from

the State Home Foreclosure Prevention Trust Fund to compensate performance-based service
contracts or other contracts and g;ants necessary to implement the purposes of this act in the
following manner:

(1)  An amount, not to exceed the greater of two million two hundred thousand
dollars ($2,200,000) or thirty percent (30%) of the funds per year, to cover
the administrative costs of the operation of the program by the Office of the

" Commissioner of Banks; Banks and the Housing Finance Agency, including
managing on behalf of the Administrative Office of the Courts the database
identified in G.S. 45-103, expenses associated with informing homeowners
of State resources available for foreclosure prevention, expenses associated
with connecting homeowners to available resources, and assistance to
homeowners and counselors in communicating with mortgage servicers.

(2)  Anamount, not to exceed the greater of three million four hundred thousand
dollars ($3,400,000) or forty percent (40%) per year, to make grants to or
reimburse nonprofit housing counseling agencies for providing foreclosure
prevention counseling services to homeowners involved in the State Home
Foreclosure Prevention Project.

(3)  An amount, not to exceed thirty percent (30%) of the total funds collected
per year, to make grants to or reimburse nonprofit legal service providers for
services rendered on behalf of homeowners in danger of defaulting on a
home loan to avoid foreclosure, limited to legal representation such as
negotiation of loan modifications or other loan work-out solutions,
defending homeowners in foreclosure or representing homeowners in
bankruptcy proceedings, and research and counsel to homeowners regarding
the status of their home loans.

(4)  Any funds remaining upen-the-expiration—of-the—StateHome Foreclosure
PreventionProjeet_in the State Home Foreclosure Prevention Trust Fund as

of June 30, 2011, and any funds remaining in the State Home Foreclosure

Prevention Trust Fund upon the expiration of each subsequent fiscal year
shall be directed to the North Carolina Housing Trust Fund.

(e) The Commissioner—of Banks_Housing Finance Agency shall have the discretion to
enter into an agreement to administer funds under subdivisions (2) and (3) of subsection (d) of
this section in a manner that complements or supplements other State and federal programs
directed to prevent foreclosures for homeowners participating in the State Home Foreclosure
Prevention Project.”

SECTION 4. G.S. 45-105 reads as rewritten:

Page 2 House Bill 484-First Edition
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General Assembly of North Carolina ' Session 2011

"§ 45-10S. (For expiration date, see note) Extension of foreclosure process.

The Commissioner of Banks upon referral from the Housing Finance Agency shall review
information provided in the database created by G.S. 45-103 to determine which home loans
are appropriate for efforts to avoid foreclosure. If the Commissioner reasonably believes, based
on a full review of the loan information, the mortgage servicer's loss mitigation efforts, the
borrower's capacity and interest in staying in the home, and other appropriate factors, that
further efforts by the State Home Foreclosure Prevention Project offer a reasonable prospect to
avoid foreclosure on primary residences, the Commissioner shall have the authority to extend
one time under this Article the allowable filing date for any foreclosure proceeding on a
primary residence by up to 30 days beyond the earliest filing date established by the

_pre-foreclosure notice. If the Commissioner makes the determination that a loan is subject to

this section, the Commissioner shall notify the borrower, mortgage servicer, and the
Administrative Office of the Courts. If the mortgage servicer is a state or federally chartered
credit union, the Commissioner shall also notify the Administrator of the Credit Union Division
of the determination.”

SECTION S. G.S. 45-106 reads as rewritten:
"§ 45-106. (For expiration date, see note) Use and privacy of records.

The data provided to the Administrative Office of the Courts pursuant to G.S. 45-103 shall
be exclusively for the use and purposes of the State Home Foreclosure Prevention Project
developed by the Commissioner of Banks and administered by the Housing Finance Agency in
accordance with G.S. 45-104. The information provided to the database is not a public record,
except that a mortgage lender and a mortgage servicer shall have access to the information
submitted only with regard to its own loans. Any notice provided by the Commissioner to the
Administrator of the Credit Union Division under G.S. 45-105 is not a public record. Provision
of information to the Administrative Office of the Courts for use by the State Home
Foreclosure Prevention Project shall not be considered a violation of G.S. 53B-8. A mortgage
servicer shall be held harmless for any alleged breach of privacy rights of the borrower with
respect to the information the mortgage servicer provides in accordance with this Article."

SECTION 6. G.S. 53-102 reads as rewritten:
"§ 53- 102 Ofﬁces

pubhe—buﬂémg—m—l%ale*gh— Notthhstandmg any other prowsmn of law, the Comm1sswner of
Banks may establish and maintain offices for the transaction of business at such place or places
as the Commissioner deems advisable or necessary in carrying out the purposes of this Chapter.
The Commissioner may acquire, hold, -rent, encumber, transfer, convey, and otherwise deal
with real property and utilities in the same manner as a private person or corporation, subject
only to the approval of the State Banking Commission. The Commissioner may, with the
approval of the State Banking Commission, pledge or encumber funds available to the State
Banking Commission to secure financing for real property."
SECTION 7. G.S. 122A-5 reads as rewritten:

"§ 122A-5. General powers.

The Agency shall have all of the powers necessary or convement to carry out the provisions
of this Chapter, inelue : : : going;_including the
power:

(18) To establish and maintain an office for the transaction of its business in the
City of Raleigh and at such place or places as the board of directors deems
advisable or necessary in carrying out the purposes of this Chapter;

House Bill 484-First Edition Page 3
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SE'CTION 8. This act becomes effective July 1, 2011.

Page 4

Housé Bill 484-First Edition



2011 PERMANENT SUBCOMMITTEE REPORT

HOUSE OF REPRESENTATIVES

7
P

FOR RECOMMENDING BILLS TO STANDING COMMITTEE OR TO THE FLOOR OF THE HOUSE
The following report(s) from permanent sub committee(s) is/are presented:

By Representative(s) McCormick (Chair) for the Commerce and Job Development Subcommittee on
Business and Labor. "

[JCommittee Substitute for

HB 484 A BILL TO BE ENTITLED AN ACT TO TRANSFER MANAGEMENT OF THE STATE
HOME FORECLOSURE PREVENTION PROJECT AND FUND TO THE NORTH CAROLINA HOUSING
FINANCE AGENCY, TO EXEMPT THE NORTH CAROLINA HOUSING FINANCE AGENCY FROM THE
REQUIREMENTS OF ARTICLES 6 AND 7 OF CHAPTER 143 OF THE GENERAL STATUTES, AND TO
AUTHORIZE THE COMMISSIONER OF BANKS TO ACQUIRE PROPERTY SUBJ ECT TO APPROVAL OF
THE STATE BANKING COMMISSION.

WITH APPROVAL OF STANDING COMMITTEE CHAIR(S) FOR REPORT TO BE MADE DIRECTLY TO
THE FLOOR OF THE HOUSE:

Representative McComas(Chair) for the Standing Committee on Commerce and Job Developmes

<

(K

‘s
)

X With a favorable report.

(FOR JOURNAL USE ONLY).

Pursuant to Rule 32(a), the bill/resolution is re-referred to the Committee on

Pursuant to Rule 36(b), the bill/resolution is placed on the Calendar of
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/A BILLTOBE ENTITLED

AN ACT AMENDING THE HOMEQWNER AND HOMEBUYER PROTECTION ACT.

Introduced by Representative(s): Mc ck and LaRoque (Primary Sponsors).

. ~—

For a complete list of cosponsors for this bill, please see the report inside the bill jacket..
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" SESSION LAW

BILL TO BE ENTITLED

AN ACT} AUTHORIZING' THE DEPARTMENT OF ADMINISTRATION TO USE MULTIPLE AWARD
SCHEDULE CONTRACTS FOR THE PURCHASE OF ALL GROUND MAINTENANCE,
CONSTRUCTION, AND FORESTRY EQUIPMENT
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PUBLICBILL

ue._ 0721 - | SESSION LAW

A BILL TO BE ENTITLED

AN ACT REQUIRING LANDLORDS AND TENANTS TO TAKE CERTAIN ACTIONS TO EXTERMINATE

BEDBUGS IN DWELLING UNSS
Introduced by Representative(s): @

ormick.

For a complete list of cosponsors for this bill, please see the report inside the bill jacket.
_Principal Clerk’s Use Only M Q&@W\ as - W' ! . g{,a ('/M)v‘ .
[ FASSED T RERDNG | o - 1l =
PASSED 1sRE | ' M('/()/orm- ok : /?re,szM(L, 19'” :
APR 072001 ) - poke Jv every side of Hiz Tssue. .

-

Grarlavsk Prerca. = ets of re,spmsT) bilibres
- in Ferants

:r;:%t: W%momm‘t‘e -~ eo” "KU('/’ . -l< . TLTL G/W(” , W o
YR I o ’ .’ad&wsswL .

- Prouizre £ inspt
denamck jmoves ouwts

Corney - Bed Bugltask Fore




Wa;wwr*‘g/h:lr - J'wmma/rg_m Bl
page A Iine |7 = RS,

ng‘ﬁ’:@Mj'fW rust allsw

Sfone = adjommg wnits
| Wheo incurrs dhe cogts 7
C’o//ww'K Wrcs&ot gwos\%fns
= Motrvabsn for toedts +o r\epor‘/' A@ﬁbags
thw,-)gs}\;(r How ds gow deter ramne .

- Exterminatsrs.
\gﬁbéw" fp.(,gwl’ w:\:(’f‘o/ wmpamjj waoudd W Cf‘@!cr‘mh\mﬁ%

= Who. 13 r@apahs%bk—? o

% - o llow- . :
LCLRG%U;-. ! ;cm e {uf)a/l‘k +hru_ w/ LMIWW‘

6”)“‘5/1/”,5{— be @l-e&r who s resioms/éle_
Opmn“ baceh on. subject

fager = wy@ Hotel /Mot
\YMPM 4y wiie Lernd ofdt// TomarXs.
Moore_~ Wadk: thrus Add. Yo Rartad Condracty Diselosure»

" A'MW,&W - Walk- Heul %

J.M/%—-r = 6 pol¥c
g) - /l16+ beone ey e 30‘{' Dm/w! | ’Po! »

Cﬂ-- ‘2 &Lg%-j%;s'k FOFQ,Q__. Ld‘ fW)\Lﬁ 7‘31-4'1/\‘3

. b 6NU4—€-/Mb\/a,ﬁ's wmgk%/ Qarney / Owens /Ho.ge/('/



ot e
0813 |

HB. ; | - SESSION LAW

A BILL TO BE ENTITLED

AN ACT TO'REFORM THE EMPLOYMENT SECURITY LAWS OF NORTH CAROLINA BY CREATING
THE DIVISICN OF EMPLOYMENT SECURITY WITHIN THE DEPARTMENT OF COMMERCE,
TRANSFERRING THE FUNCTIONS OF THE EMPLOYMENT. SECURITY COMMISSION TO THAT .
DIVISION, MAKING THE DIVISION SUBJECT TO RULE MAKING UNDER ARTICLE 2 OF CHAPTER
150B OF THE GENERAL STATUTES, AND BY MAKING OTHER MOGDIFICATIONS AND |
CONFORMING CHANGES TO ALIGN. THE EMPLOYMENT SECURITY FUNCTIONS: OF STATE
GOVERNMENT UNDER THE DIRECT LEADERSHIP OF THE SECRETARY OF COMMERCE.
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A BILL TO BE ENTITLED

AN ACT TO PROMOTE NORTH CAROLIN gQ,BéROWTH THRO )
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Daily Bulletin

School of Government

The University of North Carolina at Chapel Hill
Legislative Reporting Service, State Legislative Building, Raleigh, NC 27601
Phone 919.733.2484 ~ Fax 919.715.3464 ~ www.dailybulletin.unc.edu

April 6, 2011
H 654. HOMEOWNER/HOMEBUYER PROTECTION ACT. Filed 4/6/11. AMENDING THE HOMEOWNER AND
HOMEBUYER PROTECTION ACT. .

Amends GS 47G-1, adding that the term option contract or contract does not include a contract that obligates
the buyer to purchase the property even though the obligation may be subject to one or more contingencies or
unilateral rights to terminate the contract. Amends GS 47G-2, adding that the purchaser's equitable right of
redemption upon default and forfeiture will also be extinguished by the filing of a notarized memorandum of
termination of option confract in the applicable office of the register of deeds, or by delivering to the option
purchaser a written notice of cancellation of the option contract and specifying any material breach. Deletes
provision stating that the purchaser's right of redemption is extinguished by a final judgment or court order.
Amends GS 47G-3, clarifying that the provisions of GS Chapter 42 (Landlord and Tenant law) apply to covered
leased agreements, unless the parties agree otherwise, and that the magistrate has original jurisdiction over
matters involving covered lease agreements.

Amends GS 47H-2(b) (minimum contents for contracts for deed) to require a contract for deed to also include
a completed residential property disclosure statement as specified. Deletes provisions requiring the contract for
deed to include a description of property conditions and a statement of the amount of the lien in specified
circumstances. Amends GS 47H-6 (title requirements) to permit a seller to execute a contract for deed under
specified circumstances and only. if the mortgage or encumbrance is in the .name of the seller and meets one of
the conditions under existing law, including the following condition: the mortgage or encumbrance was placed on
the property by the seller before the execution of the contract for deed, if the seller is not a licensed general
contractor, a licensed manufactured home dealer, or a licensed real estate broker, and the seller continues to
make timely payments on the outstanding mortgage or encumbrance and notifies the purchaser as detailed
(deletes language providing for notification when the property is encumbered by one or more encumbrances
evidencing or securing a monetary obligation constituting a lien). Makes conforming changes. Amends GS 47H-7,
prohibiting a seller from charging a late payment charge under a contract for deed more than 5% (currently, 4%)
of the amount of the payment past due.

Amends GS 75-120 (definitions applicable to Article 5A: Home Foreclosure Rescue Scams), clarifying that
default occurs whenever a notice of default is filed in the county where the property is located (currently,
whenever a property owner is more than 60 days delinquent) on any loan or debt secured by the property.
. Clarifies that foreclosure rescue transaction is a transfer of residential real property that includes four features
under existing law, including the requirement that the transferor retain a tenancy interest, an interest under a
lease with option to purchase agreement, or an option to reacquire the property (clarifies current language).
Amends GS 75-121 (pertaining to foreclosure rescue transactions), deleting the delivery timeline for the appraisal,
and deleting language excepting exempt transactions from the statute.

Applies to transactions entered on or after October 1, 2011.

Intro. by McCormick, LaRoque. GS 47G, 47H, 75 Property, Land Use, and Housing
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GENERAL ASSEMBLY OF NORTH CAROLINA

SESSION 2011
H 1
" HOUSE BILL 654
Short Title:  Homeowner/Homebuyer Protection Act. (Public)
Sponsors: Representatives McCormick and LaRoque (Primary Sponsors).

For a complete list of Sponsors, see Bill Information on the NCGA Web Site.

Referred to: Commerce and Job Development.

April 7, 2011
A BILL TO BE ENTITLED

AN ACT AMENDING THE HOMEOWNER AND HOMEBUYER PROTECTION ACT.

- The General Assembly of North Carolina enacts:

SECTION 1. G.S. 47G-1 reads as rewritten:

"§ 47G-1. Definitions.
The following definitions apply in this Chapter:

(4)  Option contract or contract. — An option contract for the purchase of
property that includes or is combined with, or is executed in conjunction
with, a covered lease agreement. The term does not include a contract which
obligates the buyer to purchase the property even though the obligation may
be subject to one or more contingencies or unilateral rights to terminate the
contract. ' :

SﬁCTION 2. G.S. 47G-2 reads as rewritten:

"§ 47G-2. Minimum contents of option contracts; recordation.

©

Effect of Forfeiture. — Upon default and forfeiture after prdper notice of default and

intent to forfeit and failure of the purchaser to substantially cure the default, the purchaser's
equitable right of redemption shall be extinguished by:

(1) A mutual termination executed by the parties and recorded in the office of
_ the register of deeds of the county in which the property is located, or
@) ot orderontered by oot o

S Re-Fef O 1-aeed

(3)  The filing of a notarized memorandum of termination of option contract in
the office of the register of deeds of the county in which the property is

located.

©) Delivering to the option purchaser a written notice of cancellation of the
option contract and specifying any material breach. Any notice of
cancellation must be delivered to the option purchaser by hand delivery or
any manner authorized by G.S. 1A-1, Rule 4.

THAMNANDD
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General Assembly of North Carolina . Session 2011

SECTION 3. G.S. 47G-3 reads as rewritten:
"§ 47G-3. Application of Landlord Tenant Law.
The provisions of Chapter 42 of the General Statutes apply to covered lease

agreements-agreements, unless the parties agree otherwise. The magistrate shall have original

jurisdiction over matters involving covered lease agreements."

SECTION 4. G.S. 47H-2 reads as rewritten:
"§ 47H-2. Minimum contents for contracts for deed; recordation.

(b)  Contents. — A contract for deed confract shall contain at least all of the foliowing:

(14a) A _completed residential property disclosure statement as provided in
Chapter 47E of the General Statutes.

SECTION 5. G.S. 47H-6 reads as rewritten:
"§ 47TH-6. Title requirements. :

(@ A seller may not execute a contract for deed with a purchaser if the seller does not
hold title to the property. If the title is not held in fee simple, free from any deeds of trust,
mortgages, or other encumbrances evidencing or securing a monetary obligation which
constitutes a lien on the property, the seller may execute a contract for deed only if the
mortgage or encumbrance is in the name of the seller and meets at least one of the following
conditions:

(1) It was agreed to by the purchaser, in writing, as a condition of a loan

: obtained to make improvements on the property.

(2) It was placed on the property by the seller. prior to the execution of the
contract for deed if the seller is a licensed general contractor within the
meaning of Chapter 87 of the General Statutes, a licensed manufactured
home dealer within the meaning of Article 9A of Chapter 143 of the General
Statutes, or a licensed real estate broker within the meaning of Chapter 93A
of the General Statutes, provided that the general contractor, manufactured
home dealer, or real estate broker continues to make timely payments on the
outstanding mortgage or encumbrance.

(3) It was placed on the property by the seller prior to the execution of the
contract for deed, if the seller is not a licensed general contractor within the
meaning of Chapter 87 of the General Statutes, a licensed manufactured
home dealer within the meaning of Article 9A of Chapter 143 of the General
Statutes, or a licensed real estate broker within the meaning of Chapter 93A

Page 2 House Bill 654-First Edition
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of the General Statutes;—nf—the—ken—rs—attaehed—en%e—ﬂae—prepeﬁ-yselﬂethe
purchaser-under-the-contract-for-deed;Statutes. and the seller continues to

make tlmely payments on the outstandmg mortgage or eneumbranee—

eﬂ-the—preperty,—the—se}ler—-must—neﬁﬁ!encumbrance and notiﬁes the purchaser ina separate_
written disclosure, provided at or before the execution of the contract, in 14-point type,
boldface, capital letters, the following statement: THIS PROPERTY HAS EXISTING
LIENS ON IT. IF THE SELLER FAILS TO MAKE TIMELY PAYMENTS TO THE
LIEN HOLDER, THE LIEN HOLDER MAY FORECLOSE ON THE PROPERTY,
EVEN IF YOU HAVE MADE ALL YOUR PAYMENTS.

(c) In addition to any other remedies at law or equity, a seller's violation of this section
entitles the purchaser to either a claim for damages or the right to rescind the contract and seek
the return of all payments, deposits, and down payments that have been made under the
contract. If the purchaser elects to rescind the contract, the seller is entitled to an offset of an
amount equal to the fair market value of the use of the property during the duration of the .
purchaser's possession of the property plus an amount necessary to compensate the seller for
any damages caused to the property by the purchaser beyond normal wear and tear."

SECTION 6. G.S. 47H-7 reads as rewritten:
"§ 4TH-7. Late fees.

“No seller may charge a late payment charge under a contract for deed in excess of four
percent-(4%)five percent (5%) of the amount of the payment past due. A late fee may only be
charged on payments that are more than 15 days past due."

SECTION 7. G.S. 75-120 reads as rewntten
"§ 75-120. Definitions.

The following definitions shall apply in this Article:

(1)  Default. — Whenever a-property-ewner-is-more-than-60-days—delinquent_a
notice of default is filed in the county where the property is located on any
loan or debt that is secured by the property, including real estate taxes.

(3)  Foreclosure rescue transaction. — A transfer of residential real property,
including a manufactured home that is permanently attached to the real
property, which includes all of the following features:

a. The real property is the principal residence of the transferor.

b. The transferor is in default or legal proceedings have been initiated to
foreclose on the transferor's property.

C. The transferee, an agent of the transferee, or others acting in concert

with the transferee make representations that the transfer of the
residential property will enable the transferor to prevent, postpone, or
reverse the effect of foreclosure and to remain in the residence.

d. The transferor retains en-interest-in-the-property-eonveyed;-ineluding
a tenancy interest, an interest under a lease-purchase—agreement;
lease with optlon to purchase agreement, or an optlon to reacqulre the

propem

SECTION 8. G.S. 75-121 reads as rewritten:
"§ 75-121. Foreclosure rescue transactions prohibited; exceptions; violation.
(a) It is unlawful for a person or entity other than the transferor to engage in, promise to
engage in, arrange, offer, promote, solicit, assist with, or carry out a foreclosure rescue
transaction for financial gain or with the expectation of financial gain, unless prior to or at the

House Bill 654-First Edition Page 3
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time of transfer, the transferee pays the transferor at least fifty percent (50%) of the fair market
value of the property as determined by a licensed appraiser. An appraisal to determine the fair

SECTION 9. This act becomes effective October 1, 2011, and applies to
transactions.entered on or after that date. . ‘
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BEVERLY EAVES PERDUE -
GOVERNOR

EXECUTIVE ORDER NO. 70
RULES MODIFICATION AND IMPROVEMENT PROGRAM
WHEREAS, rulemaking is one of the most significant public policy actions government
can take, directly affecting businesses and citizens alike; and '

WHEREAS, improved rulémaking provides:more effective protections for public health,’
safety, welfare, and the'environment; and :

WHEREAS, omdated’, unnecessary, or vague rules often impose unnecessary costs and
burdens on local governments, small businesses, and other regulated entities; and

WHEREAS, North Carolina citizens deserve better access to regulatory information; and

WHEREAS, rﬁles, as defined by N.C. Gen. Stat. § 150B-2(8a), are required for a
functioning market economy; and -

WHEREAS, the development of rules should be informed with rigorous analysis; and

WHEREAS, in promulgating rules, agencies should seek to achieve statutory goals as '
effectively and efficiently as possible; and

WHEREAS, public comment is encouraged for all rules, including both new and
existing rules; and :

WHEREAS, N.C. Gen. Stat. § 150B-21.26 requires a preliminary review of certain rules
before the proposed text is published in the North Carolina Register; and

WHEREAS, for the last fifteen years, the Office of State Budget and Management has
reviewed all significant rule changes before the proposed text is published in the North Carolina
Register under N.C. Gen. Stat. §150B-21.4.

NOW, THEREFORE, by the power vested in me as Governor by the laws and
Constitation of the State of North Carolina, IT IS ORDERED:



Section 1.  Scope of Executive Order

This Executive Order applies to all Cabinet agencies and all boards and commission with rule-
making powers located within the Cabinet agencies.

The Governor urges the heads of Council of State agencies, the Board of Governors of the
University of North Carolina, the State Board of Community Colleges, the State Board of .
Education, and all other boards with rule-making authority to participate in this Order.

Section 2.  Statement of Regulatory Principles

L. The following principles shall guide the drafting, adoption, modification and review of
any rules and regulations:

a. Rules shall only be adopted when required by federal or state law or when
deemed necessary by the agency to serve the public interest.

b. Rules shall not impose undue burden upon those persons or entities who must
comply with the rules.

c. Rules shall be clearly written, relevant and up-to-date.

d. Rules shall be based on sound, reasonably available scientific, technical,
economic, and other relevant information. Agencies shall cite this 1nformat10n in
support of regulatory proposals.

e. Rules shall be designed to achieve their regulatory objective in a cost-effective
and timely manner.

2. All agency heads shall implement the following requirements to ensure that regulations
are drafted and adopted in accordance with the above principles.

a. Rules shall be subject to periodic evaluation and review in accordance with the
_procedures described in this Executive Order.

b. Agencies shall encourage public comment and involvement on all rules by
posting new rule actions and rule analysis and fiscal notes online.

c. Agencies shall ensure citizens have better access to timely and accurate rule
information.

d. Fiscal notes and rule analysis shall be updated to reflect any significant changes
before the rule is adopted.



Section 3.

Approved rule actions shall be completed in a timely manner t6 ensure proper
protection of the public and clear implementation of law.

Agencies shall coordinate rule actions with other agencies where rules, policies
and programs overlap.

Agencies shall quantify the costs and benefits to all parties of a rule to the greatest
extent possible. The level of analysis shall be proportional to the significance of
the rule.

Agencies shall identify and assess available alternatives to regulation, including
the use of economic incentives, information disclosure requirements, and
performance standards.

Each agency head will be held accountable for ensuring that the policies and
objectives in this Executive Order are put into effect and that information .
requested in connection with the requirements of this Executive Order is provided
on a timely basis.

Review of Existing Rules

A Rules Modification and Improvement Program (“RMIP”) shall be established to annually
evaluate, reform, expand, or, where necessary, repeal existing rules and associated requirements
in order to promote the goals of this Executive Order. The Office of State Budget and
Management (“OSBM”) shall coordinate and oversee the RMIP. OSBM shall consult with
experts, stakeholders and other relevant parties in implementing the RMIP.

1.

The RMIP shall accomplish the following within the first 30 days after publication of this
Executive Order:

a.’

Invite comment on whether any existing rules, implementation processes and
associated requirements are unnecessary, unduly burdensome, or inconsistent with
the goals of this Executive Order. Comments may include modifying, expanding,
or rescinding existing rule programs or the rule review and publication process.

Direct agencies to undertake an internal review to identify existing rules and -
associated requirements that are unnecessary, unduly burdensome, or inconsistent
with the goals of this Executive Order. :

The RMIP shall continue to invite and consider comment on rule reforms beyond the first
30 days after publication of this Executive Order. Comments received during the first 30
days will inform the first annual report required by paragraph 8 of this section, while
comments received after the first 30 days will inform future reports.



10.

The State Chief Information Officer shall ensure that there is a single web portal for
receiving public comments and tracking agency progress on any resulting rule reform
actions.

OSBM shall assemble and evaluate the reform suggestions resulting from the public
comment process and internal agency reviews.

Agencies, as requested by OSBM, shall review the merits of the reform suggestions.

Agencies shall prepare a report, in a form designated by OSBM, on whether reform
suggestions have potential merit and justify further action. The report shall be submitted

. to OSBM by January 31 each year.

OSBM shall make final determinations on which reform suggestions have potential merit
and justify further action. OSBM shall also consider and propose recommended
improvements to the rule process to the Governor, including any legislation that may be
necessary to achieve reforms.

OSBM shall publish by April 30 every year an annual report summarizing all reform
comments and any resulting actions taken or planned.

OSBM shall receive assistance, services, or data from any state agency as it determines is
reasonably necessary to carry out the purposes of this Executive Order.

The State CIO shall coordinate and consolidate systems across state government required
to comply with existing rules at the direction of OSBM.

Section 4. Review of New Rules

Rule improvement efforts shall extend beyond an evaluation of existing rules to the current
process used to promulgate new rules. Given the significant impact of rules, rule decisions shall
be informed by a careful assessment of the likely consequences of rule action.

1.

During OSBM’s review and approval process for fiscal notes and rule analysis under
N.C. Gen. Stat. §150B-21.4, OSBM shall ensure agencies adhere to the principles
outlined in Section 2 of this Executive Order.

For significant rules, agency heads shall certify completion of a fiscal note and rule
analysis and submit them to OSBM for review under N.C. Gen. Stat. § 150B 21.4 and
other related statutes, at least 60 days prior to rule publication.

In order that an independent analysis can be made, state agencies shall not request OSBM
to prepare a fiscal note and rule analysis under N.C. Gen. Stat. § 150B-21.4(b1) until the
agency, working with OSBM, has exhausted all resources, internal and external, to
otherwise prepare the required analysis.



4. OSBM, as part of the Office of the Governor, shall conduct the preliminar); review in
N.C. Gen. Stat. § 150B-21.26 on behalf of the Governor.

5. Consistent with N.C. Gen. Stat. § 150B-21.26, agencies shall submit the~réquiregiirule'
information to OSBM at least 60 days prior to rule publication for rules that impact local -
governments. '

Section 5.  Effect and Duration

This Executive Order is effective immediately and shall remain in effect until rescinded. It
supersedes and replaces all other executive orders on this subject.

IN WITNESS WHEREOF, I have hereunto signed my name and affixed the Great Seal
of the State of North Carolina at the Capitol in the City of Raleigh, this twenty-first day of
October in the year of our Lord two thousand-and ten and of the Independence of the United

States of America the two hundred and thirty-fifth.

Beverly Ea\gg Perdue
Governor

ATTEST:

Elaine F. Marshall
Secretary of State
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NORTH CAROLINA HOUSE OF REPRESENTATIVES
COMMITTEE MEETING NOTICE
AND
BILL SPONSOR NOTIFICATION
2011-2012 SESSION

You are hereby notified that the Committee on Commerce and Job Development
Subcommittee on Business and Labor will. meet as follows: '

DAY & DATE: Wednesday, June 1, 2011

TIME: 10:00 am

LOCATION: 4241.0B

COMMENTS: Please plan to be here from 10am ~ 12pm

The following bills will be considered:

BILL NO. SHORT TITLE SPONSOR

HB 450 No Automatic Renewal of Credit Card Representative Starnes .
Contracts.
HB 587 North Carolina Jobs Bill. Representative Bradley, Jr.

Representative Warren
Representative Torbett
" Representative Hastings
HB 713 Public Contracts/Multiple Award. Representative Stam
: Representative Lewis
Representative Murry
HB 721 Landlord/Tenant/Bed Bug Liability. Representative McCormick . .
HB 813 ESC/Jobs Reform. ' Representative Howard
Representative Starnes

Respectfully,
Representative McCormick, Chair

I hereby certify this notice was filed by the committee assistant at the following offices at
3 PM o’clock on May 26, 2011.

] Principal Clerk
[[] Reading Clerk — House Chamber

Anne Murtha (Committee Assistant)
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Corrected Notice - HB 654 added

NORTH CAROLINA HOUSE OF REPRESENTATIVES
COMMITTEE MEETING NOTICE
AND
BILL SPONSOR NOTIFICATION
2011-2012 SESSION

You are hereby notified that the Committee on Commerce and Job Development
Subcommittee on Business and Labor will meet as follows:

DAY & DATE: Wednesday, June 1, 2011

TIME: 10:00 am

LOCATION: 424 LOB

COMMENTS: HB 654 - Homeowner/Homebuyer Protection Act has been added
e Please plan to be here from 10am — 12pm

The following bills will be considered:

BILL NO. SHORT TITLE _ SPONSOR
HB 450 No Automatic Renewal of Credit Card Representative Starnes
Contracts. -
HB 587 North Carolina Jobs Bill. Representative Bradley, Jr.
. Representative Warren

Representative Torbett
Representative Hastings

HB 654 Homeowner/Homebuyer Protection Representative McCormick
Act. ~ Representative LaRoque
HB 713 Public Contracts/Multiple Award. Representative Stam

Representative Lewis
Representative Murry
HB 721 Landlord/Tenant/Bed Bug Liability. Representative McCormick
HB 813 ESC/Jobs Reform. Representative Howard

Representative Starnes

Respectfully,
Representative McCormick, Chair

I hereby certify this notice wasfiled by the committee assistant at the following offices at
S PM o’clock on May 31, 2011.

(] Principal Clerk .
- [] Reading Clerk — House Chamber

Anne Murtha (Committee Assistant)



./ AGENDA
Business and Labor Subcommittee

Wednesday, June 1, 2011
' 10:00 a.m.
Room 424 LOB

Chair: Representative Darrell G. McCormick

Call to Order
Introduction of Sergeant at Arms

Introduction of Pages

Bills:
BILL NO. SHORT TITLE . ,  SPONSOR
HB 450  No Automatic Renewal of Credit Card i Representative Starnes
Contracts. ’

HB 654  Homeowner/Homebuyer Protection Act. j Representative McCormick
Representative LaRoque

HB 713  Public Contracts/Multiple Award. Representative Stam
Representative Lewis
Representative Murry

HB 721  Landlord/Tenant/Bed Bug Liability. " Representative McCormick

HB 813  ESC/Jobs Reform. Representative Howard
Representative Starnes

HB 587  North Carolina Jobs Bill. _ Representative Bradley, Jr.

Representative Warren
Representative Torbett
Representative Hastings

Adjournment



AGENDA
Business and Labor Subcommittee

Wednesday, June 1, 2011
10:00 a.m. '
Room 424 LOB

Chair: ‘Repfjesentative Darrell G. McCormick

Call to Order ;; '

Introduction of Sergeant at Arms

Introduction of Pages

Bills:
BILL NO. SHORT TITLE : SPONSOR
HB 450  No Automatic Renewal of Credit Card Representative Starnes
Contracts. ’

HB 654  Homeowner/Homebuyer Protection Act. Representative McCormick
Representative LaRoque

HB 713 Public Contracts/Multiple Award. Representative Stam
Representative Lewis
Representative Murry

HB 721  Landlord/Tenant/Bed Bug Liability. Representative McCormick

HB 813  ESC/Jobs Reform. Representative Howard
Representative Starnes

HB 587  North Carolina Jobs Bill. Representative Bradley, Jr.
" Representative Warren
Representative Torbett
Representative Hastings

Adjournment



HOUSE BILL 450:
LRC Study Auto Renewal of Credit Card

2011-2012 GenemlAssembly Contracts

Comnmittee: House Commerce and Job Development Date: June 1, 2011
Subcommittee on Business and Labor
Introduced by: Rep. Starnes Prepared by: Brad Krehely
Analysis of: .PCS to First Edition - ~ Committee Counsel
' ' H450-CSRN-19

SUMMARY: The Proposed Committee Substitute for House Bill 450 would authorize the Legislative
Research Commission to study automatic renewal provisions in contracts that provide credit card or
other payment system processing for merchants. The Legislative Research Commission may make an
interim report to the 2011 General Assembly, including any proposed legislation, when it reconvenes
Jor the 2012 Regular Session and shall make its final report, including any legislative proposals, to
the 2013 General Assembly. :

EFFECTIVE DATE: The act is effective when it becomes law.
H450-SMRN-53(CSRN-19) v2

Research Division O. Walker Reagan, Director . (919) 733-2578



HOUSE BILL 450:
LRC Study Auto Renewal of Credit Card

2011-2012 GeneralAssembly Contracts

Committee: House Commerce and Job Development Date: June 1, 2011
Subcommittee on Business and Labor

Introduced by: Rep. Starnes Prepared by: Brad Krehely

Analysis of: PCS to First Edition Committee Counsel
H450-CSRN-19

SUMMARY: The Proposed Committee Substitute for House Bill 450 would authorize the Legislative
Research Commission to study automatic renewal provisions in contracts that provide credit card or
other payment system processing for merchants. The Legislative Research Commission may make an
interim report to the 2011 General Assembly, including any proposed legislation, when it reconvenes
Sor the 2012 Regular Session and shall make its final report, including any legislative proposals, to
the 2013 General Assembly.

EFFECTIVE DATE: The act is effective when it becomes law.
H450-SMRN-53(CSRN-19) v2 -

Research Division | O. Walker Reagan, Director (919) 733-2578
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GENERAL ASSEMBLY OF NORTH CAROLINA

SESSION 2011
H N 1
HOUSE BILL 450
Short Title:  No Automatic Renewal of Credit Card Contracts. ’ ' (Public)

Sponsors: Representative Starnes (Primary Sponsor).
For a complete list of Sponsors, see Bill Information on the NCGA Web Site.

Referred to:  Commerce and Job Development, if favorable, Banking.

March 24, 2011

. _ A BILL TO BE ENTITLED
AN ACT TO PROHIBIT THE AUTOMATIC RENEWAL OF MERCHANT CREDIT CARD
PROCESSING CONTRACTS. :
The General Assembly of North Carolina enacts: ’ '
SECTION 1. Article 1 of Chapter 22B of the General Statutes is amended by
adding a new section to read:
"§ 22B-4. Automatic renewal of merchant credit card processing contracts.
Any provision in a contract to provide credit card or other payment system processing for
merchants that provides for the automatic renewal of the contract is against public policy and is
void and unenforceable. Nothing in this section shall be construed to prohibit the renewal of

‘contracts following a 60-day notice of an upcoming expiration from the processing company

and an acceptance of the renewal signed by the merchant." .
SECTION 2, This act becomes effective October 1, 2011, and applies to contracts

" entered into on or after that date and to contracts currently scheduled to renew automatically on

or after that date.
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GENERAL ASSEMBLY OF NORTH CAROLINA =
SESSION 2011

HOUSE BILL 450
PROPOSED COMMITTEE SUBSTITUTE H450-CSRN-19 [v.2]

5/31/2011 3:49:04 PM

Short Title: LRC Study Auto Renewal Credit Card Contracts. _ (Public)
Sponsors:
Referred to:
March 24,2011
A BILL TO BE ENTITLED

AN ACT AUTHORIZING THE LEGISLATIVE RESEARCH COMMISSION TO STUDY
THE AUTOMATIC RENEWAL OF MERCHANT CREDIT CARD PROCESSING
CONTRACTS.

The General Assembly of North Carolina enacts:

SECTION 1. The Legislative Research Commission may study automatic renewal
provisions in contracts that provide credit card or other payment system processing for
merchants. The Commission is authorized to review current practices in the formation of these
contracts, determine whether the current practices should be amended by law, and examine any
other issue the Commission deems relevant to this study.

SECTION 2. The Legislative Research Commission may make an interim report to
the 2011 General Assembly, including any proposed legislation, when it reconvenes for the
2012 Regular Session and shall make its final report, including any legislative proposals, to the
2013 General Assembly.

SECTION 3. This act is effective when it becomes law.

Ny



|l
QOWW~NONWNB WN -

— et et s
WA WWN -

GENERAL ASSEMBLY OF NORTH CAROLINA
SESSION 2011

HOUSE BILL 450
PROPOSED COMMITTEE SUBSTITUTE H450-CSRN-19 [v.2]

5/31/2011 3:49:04 PM

Short Title: LRC Study Auto Renewal Credit Card Contracts. (Public)
Sponsors:
Referred to:
- March 24, 2011
A BILL TO BE ENTITLED

AN ACT AUTHORIZING THE LEGISLATIVE RESEARCH COMMISSION TO STUDY
THE AUTOMATIC RENEWAL OF MERCHANT CREDIT CARD PROCESSING
CONTRACTS.

The General Assembly of North Carolina enacts:

SECTION 1. The Legislative Research Commission may study automatic renewal
provisions in contracts that provide credit card or other payment system processing for
merchants. The Commission is authorized to review current practices in the formation of these
contracts, determine whether the current practices should be amended by law, and examine any
other issue the Commission deems relevant to this study.

SECTION 2. The Legislative Research Commission may make an interim report to '
the 2011 General Assembly, including any proposed legislation, when it reconvenes for the
2012 Regular Session and shall make its final report, including any legislative proposals, to the
2013 General Assembly. ' '

SECTION 3. This act is effective when it becomes law.

IR ARNRAmI
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GENERAL ASSEMBLY OF NORTH CAROLINA

SESSION 2011

H 2
HOUSE BILL 450
Committee Substitute Favorable 6/1/11

Short Title:  LRC Study Auto Renewal Credit Card Contracts. (Public)
Sponsors:
Referred to:

March 24, 2011

A BILL TO BE ENTITLED
AN ACT AUTHORIZING THE LEGISLATIVE RESEARCH COMMISSION TO STUDY
THE AUTOMATIC RENEWAL OF MERCHANT CREDIT CARD PROCESSING
CONTRACTS. '
The General Assembly of North Carolina enacts:

SECTION 1. The Legislative Research Commission may study automatic renewal
provisions in contracts that provide credit card or other payment system processing for
merchants. The Commission is authorized to review current practices in the formation of these
contracts, determine whether the current practices should be amended by law, and examine any
other issue the Commission deems relevant to this study.

SECTION 2. The Legislative Research Commission may make an interim report to
the 2011 General Assembly, including any proposed legislation, when it reconvenes for the
2012 Regular Session and shall make its final report, including any legislative proposals, to the
2013 General Assembly.

SECTION 3. This act is effective when it becomes law.

M0
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NC Job Growth through Regulatory Reform

2011-2012 General Assembly

Committee: House Commerce and Job Development Date: May 31, 2011
Subcommittee on Business and Labor

Introduced by: Reps. Bradley, H. Warren, Torbett, Hastings Prepared by: Karen Cochrane-Brown

Analysis of: PCS to First Edition Committee Counsel
H587-CSRO-17

SUMMARY: The Proposed Committee Substitute for House Bill 587 amends the Administrative
Procedure Act (APA) to require State agencies to prepare cost benefit analyses and small business
regulatory flexibility analyses when adopting certain administrative rules. The bill also increases the
oversight of the Office of State Budget and Management (OSBM) in the rulemaking process and
directs OSBM to conduct an annual review of rules. The bill strengthens the standards used by the
Rules Review Commission (RRC) and directs the RRC to oversee the annual review of rules
conducted by OSBM. Finally, the bill creates the Legislative Study Commission on Occupational

Licensing.

BILL ANALYSIS:

Section 1. - adds two new definitions to the APA. "Significant rule change" is defined as a rule that has
1 significant effect on the economy, State or local funds, creates an inconsistency with actions of another
agency, or raises novel policy issues. The term "small business" means a business entity that is

- independently owned and operated and either has gross annual sales of less than $6,000,000 or employs
fewer than 500 full-time employees.

Section 2. — prohibits State agencies from adopting rules that exceed standards or requirements
established by a federal law unless expressly required by an act of the General Assembly.

Section 3. — expands the requirements of what must be included in a Notice of Text which is filed with
the Office of Administrative Hearings by an agency as the first step in the rulemaking process under the
APA. The agency must include a summary of the proposed rule in plain language and must provide a
detailed explanation of its statutory authority to adopt the rule.

Section 4. — amends the APA with regard to fiscal notes. Under current law, an agency must do three
different fiscal analyses and prepare a fiscal note when appropriate when it proposed to adopt a rule. The .
agency must determine whether the proposed rule affects State funds or local fund, or has a substantial
economic impact. A substantial economic impact is defined as an aggregate financial impact on all
persons affected of at least $3,000,000 in a 12-month period. If the rule would have a substantial
economic impact, the agency must prepare a fiscal note that contains (i) a description of the persons
affected, (ii) a description of the types of expenditures these persons would have to make to comply with
the rule, (iii) a description of the purpose and benefits of the rule and (iv) an explanatlon of how the
expenditures were computed.

The bill eliminates the substantial economic impact fiscal note and substitutes a requirement that the

zency prepare a cost-benefit analysis for any significant rule change. The OSBM must approve the
. - Jst-benefit analysis before the rule can proceed. The OSBM must reject the cost-benefit analysis if (i)
the projected costs exceed projected benefits, (ii) an alternative to the proposed rule is less costly, or (iii)
the proposed rule would not achieve the stated purpose. However, OSBM is authorized to approve the

" - Research Division O. Walker Reagan, Director - (919) 733-2578



House PCS 587 RIS
.t Page 2. s :
analysxs under certain circumstances, such as an emergency, an act of the General Assembly or
Congress expressly requiring the rule, a change in budgetary policy, or a court order.

The OSBM is also directed to conduct ongoing annual reviews of existing rules. Each agency must its
rules each year to insure that the rules minimize their economic impact. The agencies must submit a list

" of its rules including economic impact to OSBM annually. OSBM can direct an agency to amend or
repeal a rule that is unnecessary, burdensome, too complex, or duplicative.

Agencies are also required to prepare a small business regulatory flexibility analysis for any rule that

would have an adverse impact on small businesses. The agency must consider and provide various

methods of reducing the impact on small businesses. OSBM must reject the rule if the agency has not
" taken reasonable steps to reduce the impact on small businesses.

Section 5. — amends the standards for review of rules by the Rules Review Commission. The bill
requires that in determining if an agency has statutory authority to adopt a rule, the RRC must find that

~ there is no reasonable argument that authority does not exist, and in determining that a rule is necessary,
the RRC must determine that the General Assembly intended for the agency to adopt such a rule. The
RRC must also determine that OSBM properly approved the cost-benefit analysis or the small business

- regulatory flexibility analysis. Under current law, entry of a rule into the Administrative Code after
review by the RRC creates a rebuttable presumption that the rule was properly adopted. This bill deletes
this provision.

Section 6. — adds a new section to the APA directing the RRC to participate in the annual review of
existing rules. OSBM is directed to forward an annual summary of its findings to the RRC. The RRC

" must review the summary and direct OSBM to have a rule repealed or amended if the RRC does not feel
that the agency has met the standard established in the statute.

Section 7. — authorizes a person to seek judicial review to determine if a rule was properly adopted,
. within one year of the effective date of a final rule. Under current law, only an aggrieved person who
- ._has exhausted all administrative remedies is entitled to seek judicial review of an administrative action.

. Section 8. — creates the Legislative Study Commission on Occupational Licensing. The Commission

would consist of 12 members; 4 appointed by the Governor, 4 appointed by the Speaker, including 2
" "House members and 2 public members; and 4 appointed by the President Pro Tempore, including 2
Senators and 2 public members. The Commission is charged to study issues relating to occupational
licensing, including identifying outdated and unnecessary licensing law, studying alternatives to
occupational licensing, and studying the extent to which licensing laws create barriers for low-income
individuals entering new occupations. The Commission must make its final report to the General
Assembly on the convening of the 2012 Regular Session.

The bill appropriates $50,000 for the 2011-2012 fiscal year to fund the work of the Commission.
EFFECTIVE DATE: This act would become effective July 1, 2011.

H587-SMRO-27(CSRO-17) v1

Reseagrch Division ' . O. Walker Reagan, Director (919) 733-2578



HOUSE BILL 713:
Public Contracts/Multiple Award

2011-2012 General Assembly

Committee: House Commerce and Job Development Date: " June 1, 2011
Subcommittee on Business and Labor

Introduced by: Reps. Stam, Lewis, Murry Prepared by: Brad Krehely

Analysis of: PCS to First Edition ~Committee Counsel
H713-CSRN-17 '

. SUMMARY: The Proposed Committee Substitute for House Bill 713 would require the Department
of Administration to use multiple award scheduling contracts for the purchase of all ground
maintenance, construction, and forestry equipment. The PCS makes the following technical
changes: (1) on page 1, line 12, it deletes the word "catalogue" and substitutes the word "catalogues"
and (2) on page 2, line 4, it adds the word "equipment" in two places where it was inadvertently left
out. ) “

[As introduced, this bill was identical to S767, as introduced by Sens. Brock, Rouzer, which is
currently in Senate Commerce.]

CURRENT LAW: Article 3 of Chapter 143 of the General Statutes governs purchases and contracts
* for State government.

BILL ANALYSIS: The PCS for House Bill 713 would require the use of multiple award schedule
contracts for the acquisition of ground maintenance equipment, construction equipment, and forestry
equipment. It would require the Department of Administration to issue requests for proposals for
muiltiple award schedule contracts for ground maintenance equipment, construction equipment, and
forestry equipment not later than June 30, 2011. Contracts awarded under the act must be for a term not
less than 3 years with annual product and pricing update periods.

Any contracts awarded under the act are in addition to any existing term contracts for ground
maintenance equipment, construction equipment, and forestry equipment. Nothing in the act limits the
Department of Administration from issuing additional term contracts for the purchase of equipment
otherwise available through a multiple award schedule contact.

A multiple award schedule award contract is "a contract that allows multiple vendors to be awarded a
State contract for goods or services by providing their total catalogues for lines of equipment and
attachments to eligible purchasers, including State agencies, departments, institutions, public school
districts, political subdivisions, community colleges, and constituent institutions of The University of
North Carolina." The intent of multiple award schedule award contracts is to evaluate vendors based on
a variety of factors, including discounts, total lifecycle costs, and past vendor performance.

EFFECTIVE DATE: The act is effective when it becomes law.
H713-SMRN-52(CSRN-17) v4

Aelow s2iths Hi,
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Research Division O. Walker Reagan, Director - (919) 733-2578
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GENERAL ASSEMBLY OF NORTH CAROLINA

SESSION 2011
H 1
HOUSE BILL 654
Short Title: Homeowner/Homebuyer Protection Act. g . (Public)
Sponsors:”  Representatives McCormick and LaRoque (Primary Sponsors).

For a complete list of Sponsors, see Bill Information on the NCGA Web Site.

Referred to: Commerce and Job Development,

April 7, 2011

A BILL TO BE ENTITLED
AN ACT AMENDING THE HOMEOWNER AND HOMEBUYER PROTECTION ACT.
The General Assembly of North Carolina enacts:
SECTION 1. G.S. 47G-1 reads as rewritten:

"§ 47G-1. Definitions. g}‘y ‘.
The following definitions apply in this Chapter: /)

(4)  Option contract or contract. — An option contract for the purchase of
property that includes or is combined with, or is executed in conjunction
with, a covered lease agreement. The term does not include a contract which
obligates the buyer to purchase the property even though the obligation may
be subject to one or more contingencies or unilateral rights to terminate the
confract.

SECTION 2. G.S. 47G-2 reads as rewritten:
"§ 47G-2. Minimum contents of option contracts; recordation.

(e) Effect of Forfeiture. — Upon default and forfeiture after proper notice of default and
intent to forfeit and failure of the purchaser to substantially cure the default, the purchaser's
equitable right of redemption shall be extinguished by:

(1) A mutual termination executed by the parties and recorded in the office of
the reglster of deeds of the county in whlch the property is located or

@)

(3)  The filing of a notarized memorandum of termination of option _contract in
the office of the register of deeds of the county in which the property is
located.

-(4) Delivering to the option purchaser a written notice of cancellation of the
option contract and specifying any material breach. Any notice of
cancellation must be delivered to the option purchaser by hand deliv ry or

TR
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General Assembly of North Carolina. ‘ Session 2011

3o}
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SECTION 3. G.S. 47G-3 reads as rewritten:
"§ 47G-3. Application of Landlord Tenant Law.

The provisions of Chapter 42 of the General Statutes apply to covered lease
agreements.agreements, unless the parties agree otherwise. The magistrate shall have original
jurisdiction over matters involving covered lease agreements." ‘

SECTION 4. G.S. 47H-2 reads as rewritten:
"§ 47H-2. Minimum contents for contracts for deed; recordation.

(b)  Contents. — A contract for deed contract shall contain at least all of the following:

(14a) A comnleted re51dent1al nronertv d1sclosure statement as prov1ded in
’ Chapter 47E of the General Statutes.

SECTION 5. G.S. 47H-6 reads as rewritten:
"§ 47TH-6. Title requirements.

() A seller may not execute a contract for deed with a purchaser if the seller does not
hold title to the property. If the title is not held in fee simple, free from any deeds of trust,
mortgages, or other encumbrances evidencing or securing a monetary obligation which -
constitutes a lien on the property, the seller may execute a contract for deed only if the
mortgage or encumbrance is in the name of the seller and meets at least one of the following -
conditions:

(1) It was agreed to by the purchaser, in.writing, as a condition of a loan
obtained to make improvements on the property.

(2) It was placed on the property by the seller. prior to the execution of the
contract for deed if the seller is a licensed general contractor within the
meaning of Chapter 87 of the General Statutes, a licensed manufactured
home dealer within the meaning of Article 9A of Chapter 143 of the General
Statutes, or a licensed real estate broker within the meaning of Chapter 93A
of the General Statutes, provided that the general contractor, manufactured
home dealer, or real estate broker continues to make timely payments on the
outstanding mortgage or encumbrance.

(3) It was placed on the property by the seller prior to the execution of the
.contract for deed, if the seller is not a licensed general contractor within the

‘. meamng of Chapter 87 of the General Statutes, a licensed manufactured
"home- dealer within the meaning of Article 9A of Chapter 143 of the General
. 'Statutes or a licensed real estate broker within the meanmg .of Chapter\93A

>

House Bill 654-First Edition
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General Assembly of North Carolina _ Session 2011

of the General Statute

pufehasef-ander—the—eentmet—fer—deed-Statutes and the seller contlnues to
make tlmely payments on the outstandmg mortgage or eneumbranee—

en—the—prepert—y,—the—sel-let—must—netiﬁyencumbrance and notiﬁes the purchaser in a separate

written disclosure, provided at or before the execution of the contract, in 14-point type,
boldface, capital letters, the following statement: THIS PROPERTY HAS EXISTING
LIENS ON IT. IF THE SELLER FAILS TO MAKE TIMELY PAYMENTS TO THE
LIEN HOLDER, THE LIEN HOLDER MAY FORECLOSE ON THE PROPERTY,
EVEN IF YOU HAVE MADE ALL YOUR PAYMENTS.

-(¢) In addition to any other remedies at law or equity, a seller's violation of this section
entitles the purchaser to either a claim for damages or the right to rescind the contract and seek
the return of all payments, deposits, and down payments that have. been made under the
contract. If the purchaser elects to rescind the contract, the seller is entitled to an offset of an
amount equal to the fair market value of the use of the property during the duration of the -
purchaser's possession of the property plus an amount necessary to compensate the seller for
any damages caused to the property by the purchaser beyond normal wear and tear."

SECTION 6. G.S. 47H-7 reads as rewritten:
"§ 47H-7. Late fees.

No seller may charge a late payment charge under a contract for deed in excess of four
pereent-{(4%)five percent (5%) of the amount of the payment past due. A late fee may only be
charged on payments that are more than 15 days past due."

SECTION 7. G.S. 75-120 reads as rewritten:
"§ 75-120. Definitions.

The following definitions shall apply in this Article:

(1)  Default. — Whenever a-preperty-ewner—is—mere-than-60-days-delinguent a
notice of default is filed in the county where the property is located on any
loan or debt that is secured by the property, including real estate taxes.

)] " Foreclosure rescue transaction. — A transfer of residential real property,
including a manufactured home that is permanently attached to the real
property, which includes all of the following features:

a. The real property is the principal residence of the transferor.

b. The transferor is in default or legal proceedings have been initiated to
foreclose on the transferor's property. :

C. The transferee, an agent of the transferee, or others acting in concert

with the transferee make representations that the transfer of the
residential property will enable the transferor to prevent, postpone, or
reverse the effect of foreclosure and to remain in the residence.

d. The transferor retains en-interest-in-the-property-conveyed;-including
a tenancy interest, an interest under a lease-purchase—agreement;

lease with optlon to nurchase greement or an optlon to reacqulre the

SECTION 8. G.S. 75-121 reads as rewritten:
"§ 75-121. Foreclosure rescue transactions prohibited; exceptions; violation.
(a) It is unlawful for a person or entity other than the transferor to engage in, promise to
engage in, arrange, offer, promote, solicit, assist with, or carry out a foreclosure rescue
transaction for financial gain or with the expectation of financial gain, unless prior to or at the

" House Bill 654-First Edition Page 3
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- time of transfer, the transferee pays the transferor at least ﬁfty percent (50%) of the fair market
“value of the property as determined by a licensed appraiser. An appraisal to determine the fair
- market value of the property must be performed no more than 90 days prior to the transfer. Fhe

SECTION 9. Th1s act becomes effective October 1, 2011, -and applles to
transactions entered on or after that date. 4

Vi

W

Page 4 | ' : ~ House Bill 654-First Edition



HOUSE BILL 450:
No Automatic Renewal of Credit Card Contracts

2011-2012 Gtral Assembly ,
Commiittee: House Commerce and Job Development Date: May 4, 2011

Subcommittee on Business and Labor
Introduced by: Rep. Starnes : Prepared by: Brad Krehely
Analysis of: First Edition Committee Counsel

SUMMARY: House Bill 450 would prohibit the automatic renewal of merchant credit card
processing contracts.

CURRENT LAW: A contract is an agreement between two or more parties which creates legal
obligations. By statute, the following contracts are void and unenforceable because they against public
policy: (1) construction indemnity agreements (provisions which purport to hold someone harmless for
negligence arising out of construction contracts), (2) contracts to improve real property if it makes the
contract subject to laws of another state or provides that another state is the exclusive forum for
resolving the contract, (3) certain contracts with forum selection clauses (but not non-consumer loan
transactions or arbitration in another state with the agreement of the parties), and (4) contracts waiving
jury trials (except for statutes allowing agreements to arbitrate disputes). If a portion of a contract is
deemed to be void against public policy, the remainder of the contract may be enforceable to the extent
it is servable from the void portion.

BILL ANALYSIS: House Bill 450 would provide that any provision in a contract to provide credit
card or other payment system processing for merchants for the automatic renewal of the contact is
against public policy, void, and unenforceable. However, the bill does not prohibit the renewal of
contracts following a 60-day notice of an upcoming expiration from the processing company and an
acceptance of the renewal signed by the merchant.

EFFECTIVE DATE: The act becomes effective October 1, 2011, and applies to contracts entered into
on or after that date and to contracts currently scheduled to renew automatically on or after that date.

H450-SMRN-36(el) v2

Research Division O. Walker Reagan, Director (919) 733-25 78
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GENERAL ASSEMBLY OF NORTH CAROLINA

SESSION 2011
H 1
HOUSE BILL 450
Short Title:  No Automatic Renewal of Credit Card Contracts. ' (Public)
Sponsors: Representative Starnes (Primary Sponsor).

For a complete list of Sponsors, see Bill Information on the NCGA Web Site.

Referred to:  Commerce and Job Development, if favorable, Banking.

March 24, 2011

A BILL TO BE ENTITLED _
AN ACT TO PROHIBIT THE AUTOMATIC RENEWAL OF MERCHANT CREDIT CARD
PROCESSING CONTRACTS." ' : '
The General Assembly of North Carolina enacts:
SECTION. 1. Article 1 of Chapter 22B of the General Statutes is amended by
adding a new section to read:

"§ 22B-4. Automatic renewal of merchant credit card processing contracts.

Any provision in a contract to provide credit card or other payment system processing for
merchants that provides for the automatic renewal of the contract is against public policy and is
void and unenforceable. Nothing in this section shall be construed to prohibit the renewal of

contracts following a 60-day notice of an upcoming expiration from the processing company

and an acceptance of the renewal signed by the merchant." o
SECTION 2. This act becomes effective October 1, 2011, and applies to contracts

entered into on or after that date and to contracts currently scheduled to renew automatically on
or after that date. :

AL
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: HOUSE BILL 450
PROPOSED COMMITTEE SUBSTITUTE H450-PCS30353-RN-19

Short Title:  LRC Study Auto Renewal Credit Card antracts. (Public)
Sponsors:
Referred to:

March 24, 2011

A BILL TO BE ENTITLED
AN ACT AUTHORIZING THE LEGISLATIVE RESEARCH COMMISSION TO STUDY
THE AUTOMATIC RENEWAL OF MERCHANT CREDIT CARD PROCESSING
CONTRACTS. ' .
The General Assembly of North Carolina enacts:

SECTION 1. The Legislative Research Commission may study automatic renewal
provisions in contracts that provide credit card or other payment system processing for
merchants. The Commission is authorized to review current practices in the formation of these
contracts, determine. whether the current practices should be amended by law, and examine any
other issue the Commission deems relevant to this study.

SECTION 2. The Legislative Research Commission may make an interim report to
the 2011 General Assembly, including any proposed legislation, when it reconvenes for the
2012 Regular Session and shall make its final report, including any legislative proposals, to the
2013 General Assembly.

SECTION 3. This act is effective when it becomes law.

AR
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April 6, 2011
H 654. HOMEOWNER/HOMEBUYER PROTECTION ACT. Filed 4/6/11. AMENDING THE HOMEOWNER AND
HOMEBUYER PROTECTION ACT.

Amends GS 47G-1, adding that the term option contract or contract does not include a contract that obligates
the buyer to purchase the property even though the obligation may be subject to one or more contingencies or
unilateral rights to terminate the contract. Amends GS 47G-2, adding that the purchaser's equitable right of
redemption upon default and forfeiture will also be extinguished by the filing of- a notarized memorandum of
termination of option contract in the applicable office of the register of deeds, or by delivering to the option
purchaser a written notice of cancellation of the option contract and specifying any material breach. Deletes
provision stating that the purchaser's right of redemption is extinguished by a final judgment or court order.
Amends GS 47G-3, clarifying that the provisions of GS Chapter 42 (Landlord and Tenant law) apply to covered
leased agreements, unless the parties agree otherwise, and that the magistrate has original jurisdiction over
matters involving covered lease agreements.

Amends GS 47H-2(b) (minimum contents for contracts for deed) to require a contract for deed to also include
a completed residential property disclosure statement as specified. Deletes provisions requiring the contract for
deed to include a description of property conditions and a statement of the amount of the lien in specified
circumstances. Amends GS 47H-6 (title requirements) to permit a seller to execute a contract for deed under
specified circumstances and only if the mortgage or encumbrance is in the name of the seller and meets one of
the conditions under existing law, including the following condition: the mortgage or encumbrance was placed on
the property by the seller before the execution of the contract-for deed, if the seller is not a licensed general
contractor, a licensed manufactured home dealer, or a licensed real estate broker, and the seller continues to
make timely payments on the outstanding mortgage or encumbrance and notifies the purchaser as .detailed
(deletes language providing for notification when the property is encumbered by one or more encumbrances
evidencing or securing a monetary obligation constituting a lien). Makes conforming changes. Amends GS 47H-7,
prohibiting a seller from charging a late payment charge under a contract for deed more than 5% (currently, 4%)
of the amount of the payment past due. '

Amends GS 75-120 (definitions applicable to Article 5A: Home Foreclosure Rescue Scams), clarifying that
default occurs whenever a notice of default is filed in the county where the property is located (currently,
whenever a property owner is more than 60 days delinquent) on any loan or debt secured by the property.
Clarifies that foreclosure rescue transaction is a transfer of residential real property that includes four features
under existing law, including the requirement that the transferor retain a tenancy interest, an interest under a
lease with option to purchase agreement, or an option to reacquire the property (clarifies current language).
Amends GS 75-121 (pertaining to foreclosure rescue transactions), deleting the delivery timeline for the appraisal,
and deleting language excepting exempt transactions from the statute.

Applies to transactions entered on or after October 1, 2011.

Intro. by McCormick, LaRoque. GS 47G, 47H, 75 Property, Land Use, and Housing




— .
C VO NAAWMAAWN—

bt ok ek kb
WV oA WN -

16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35

GENERAL ASSEMBLY OF NORTH CAROLINA

SESSION 2011
H
HOUSE BILL 654
Short Title: Homeowner/Homebuyer Protection Act. (Public)
Sponsors: Representatives McCormick and LaRoque (Primary Sponsors).
For a complete list of Sponsors, see Bill Information on the NCGA Web Site.
Referredto: Commerce and Job Development.
April 7, 2011
A BILL TO BE ENTITLED

AN ACT AMENDING THE HOMEOWNER AND HOMEBUYER PROTECTION ACT.
The General Assembly of North Carolina enacts:
SECTION 1. G.S. 47G-1 reads as rewritten:
"§ 47G-1. Definitions.
The following definitions apply in this Chapter:

@

~ Option contract or contract. — An option contract for the purchase of
- property that includes or is combined with, or is executed in conjunction
with, a covered lease agreement. The term does not include a contract which

obligates the buyer to purchase the property even though the obligation may

be subject to one or more contingencies or unilateral rights to terminate the
contract.

SECTION 2. G.S. 47G-2 reads as rewritten:
"§ 47G-2. Minimum contents of option contracts; recordation.

©

Effect of Forfeiture. — Upon default and forfeiture after proper notice of default and

intent to forfeit and failure of the purchaser to substantially cure the default, the purchaser's
equitable right of redemption shall be extinguished by:

(1) A mutual termination executed by the parties and recorded in the office of
 the register of deeds of the county in which the property is located, or
2) A-final-judement-or-court-order-entered-by-a-court-of-competentiurisdi
(3)  The filing of a notarized memorandum of termination of option contract in
the office of the register of deeds of the county in which the property is
located. ’
(4)  Delivering to the option purchaser a written notice of cancellation of the

option contract and specifying any material breach. Any notice of
cancellation must be delivered to the option purchaser by hand delivery or
any manner authorized by G.S. 1A-1, Rule 4.

AN
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SECTION 3. G.S. 47G-3 reads as rewritten:
"§ 47G-3. Application of Landlord Tenant Law.
The provisions of Chapter 42 of the General Statutes apply to covered lease

agreements-agreements, unless the parties agree otherwise. The magistrate shall have original
jurisdiction over matters involving covered lease agreements."

SECTION 4. G.S. 47H-2 reads as rewritten:
"§ 47H-2. Minimum contents for contracts for deed; recordation.

(b)  Contents. — A contract for deed con;tract shall contain at least all of the following:

(14a) A completed residential property disclosure statement as provided in
Chapter 47E of the General Statutes.

SECTION 5. G.S. 47H-6 reads as rewritten:

"§ 47TH-6. Title requirements.

(a) A seller may not execute a contract for deed with a purchaser if the seller does not
hold title to the property. If the title is not held in fee simple, free from any deeds of trust,
mortgages, or other encumbrances evidencing or securing a monetary obligation which
constitutes a lien on the property, the seller may execute a contract for deed only if the
mortgage or encumbrance is in the name of the seller and meets at least one of the following
conditions: , .
(1) It was agreed to by the purchaser, in writing, as a condition of a loan
: obtained to make improvements on the property.

(2) It was placed on the property by the seller. prior to the execution of the
contract for deed if the seller is a licensed general contractor within the
meaning of Chapter 87 of the General Statutes, a licensed manufactured
home dealer within the meaning of Article 9A of Chapter 143 of the General

Statutes, or a licensed real estate broker within the meaning of Chapter 93A
of the General Statutes, provided that the general contractor, manufactured
home dealer, or real estate broker continues to make timely payments on the
outstanding mortgage or encumbrance.

(3) It was placed on the property by the seller prior to the execution of the
-contract for deed, if the seller is not a licensed general contractor within the
meaning of Chapter 87 of the General Statutes, a licensed manufactured
home dealer within the meaning of Article 9A of Chapter 143 of the General
Statutes, or a licensed real estate broker within the meaning of Chapter 93A

Page 2 House Bill 654-First Edition



Pk
OO 00 IO\ WV W)=

NN DN DN DD N b et it et pod pmed ok ek ek
N H W= OV~ N H W=

26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43
44
45
46
47
48
49
50
51

General Assembly of North Carolina Session 2011

of the General Statutes;-if the lien-is-attached-only-to-the-property-sold-to-the
purchaser-under-the—contract-for-deed;Statutes, and the seller continues to

make t1me1y payments on the outstandmg mortgage or eneumbranee—

en—the—prepeft-y—the—se}ler—must—neﬂﬁyencumbrance and notlﬁes the purchaser ina separate

written disclosure, provided at or before the execution of the contract, in 14-point type,
boldface, capital letters, the following statement: THIS PROPERTY HAS EXISTING
LIENS ON IT. IF THE SELLER FAILS TO MAKE TIMELY PAYMENTS TO THE
LIEN HOLDER, THE LIEN HOLDER MAY FORECLOSE ON THE PROPERTY,
EVEN IF YOU HAVE MADE ALL YOUR PAYMENTS.

(c) Inaddition to any other remedies at law or equity, a seller's violation of this section
entitles the purchaser to either a claim for damages or the right to rescind the contract and seek
the return of all payments, deposits, and down payments that have been made under the
contract. If the purchaser elects to rescind the contract, the seller is entitled to an offset of an
amount equal to the fair market value of the use of the property during the duration of the .
purchaser's possession of the property plus an amount necessary to compensate the seller for
any damages caused to the property by the purchaser beyond normal wear and tear."

SECTION 6. G.S. 47H-7 reads as rewritten:
"§ 47TH-7. Late fees.

No seller may charge a late payment charge under a contract for deed in excess of feur
pereent-{(4%)five percent (5%) of the amount of the payment past due. A late fee may only be
charged on payments that are more than 15 days past due."

SECTION 7. G.S. 75-120 reads as rewritten:
"§ 75-120. Definitions.
The following definitions shall apply in this Article:

(1)  Default. — Whenever a-preperty-ewner-is-more-than-60-days-delinquent_a
notice of default is filed in the county where the property is located on any

loan or debt that is secured by the property, including real estate taxes.

(3)  Foreclosure rescue transaction. — A transfer of residential real property,
including a manufactured home that is permanently attached to the real
property, which includes all of the following features:

a. The real property is the principal residence of the transferor.

b. The transferor is in default or legal proceedings have been initiated to
foreclose on the transferor's property.

C. The transferee, an agent of the transferee, or others acting in concert

with the transferee make representations that the transfer of the
residential property will enable the transferor to prevent, postpone, or
reverse the effect of foreclosure and to remain in the residence.

d. The transferor retains an-interest-in-the-property-eenveyedineluding
a tenancy interest, an interest under a lease-purchase—agreement;
lease with optlon to purchase agreement, or an optlon to reacquxre the

SECTION 8. G.S. 75-121 reads as rewritten:
"§ 75-121. Foreclosure rescue transactions prohibited; exceptions; violation.
(a) It is unlawful for a person or entity other than the transferor to engage in, promise to
engage in, arrange, offer, promote, solicit, assist with, or carry out a foreclosure rescue
transaction for financial gain or with the expectation of financial gain, unless prior to or at the

House Bill 654-First Edition Page 3
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. time of transfer, the transferee pays the transferor at least fifty percent (50%) of the fair market
value of the property as determined by a licensed appraiser. An appraisal to determine the fair .
market value of the property must be performed no more than 90 days prior to the transfer. Fhe

..... o o o
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SECTION 9. This act becomés effective October 1, 2011, and applies to
transactions entered on or after that date. : :

Page 4 | House Bill 654-First Edition



HOUSE BILL 713:
‘Public Contracts/Multiple Award

2011-2012 General Assembly

Committee: House Commerce and Job Development Date: June 1, 2011
Subcommittee on Business and Labor

Introduced by: Reps. Stam, Lewis, Murry Prepared by: Brad Krehely

Analysis of: PCS to First Edition Committee Counsel
H713-CSRN-17

SUMMARY: The Proposed Committee Substitute for House Bill 713 would require the Department
of Administration to use multiple award scheduling contracts for the purchase of all ground
maintenance, construction, and forestry equipment. - The PCS makes the following technical
changes: (1) on.page 1; line 12; it deletes the word "catalogue" and substitutes the word "catalogues"
and (2) on page 2, line 4, it adds the word "equipment" in two places where it was inadvertently left
out.

[As introduced, this bill was identical to S767, as introduced by Sens. Brock, Rouzer, which is
currently in Senate Commerce.]

CURRENT LAW: Article 3 of Chapter 143 of the General Statutes governs purchases and contracts
" for State government.

BILL ANALYSIS: The PCS for House Bill 713 would require the use of multiple award schedule
contracts for the acquisition of ground maintenance equipment, construction equipment, and forestry
equipment. It would require the Department of Administration to issue requests for proposals for
multiple award schedule contracts for ground maintenance equipment, construction equipment, and
forestry equipment not later than June 30, 2011. Contracts awarded under the act must be for a term not
less than 3 years with annual product and pricing update periods.

Any contracts awarded under the act are in addition to any existing term contracts for ground
maintenance equipment, construction equipment, and forestry equipment. Nothing in the act limits the
Department of Administration from issuing additional term contracts for the purchase of equipment
otherwise available through a multiple award schedule contact.

A multiple award schedule award contract is "a contract that allows multiple vendors to be awarded a
State contract for goods or services by providing their total catalogues for lines of equipment and
attachments to eligible purchasers, including State agencies, departments, institutions, public school
districts, political subdivisions, community colleges, and constituent institutions of The University of
North Carolina." The intent of multiple award schedule award contracts is to evaluate vendors based on
a variety of factors, including discounts, total lifecycle costs, and past vendor performance.

EFFECTIVE DATE: The act is effective when it becomes law.
H713-SMRN-52(CSRN-17) v4

Research Division O. Walker Reagan, Director (919) 733-2578
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GENERAL ASSEMBLY OF NORTH CAROLINA

SESSION 2011
H 1
HOUSE BILL 713
Short Title:  Public Contracts/Multiple Award. (Public)
Sponsors: Representatives Stam, Lewis, and Murry (Primary Sponsors).

For a complete list of Sponsors, see Bill Information on the NCGA Web Site.

Referred to: Commerce and Job Development.

April 7, 2011

, A BILL TO BE ENTITLED
AN ACT AUTHORIZING THE DEPARTMENT OF ADMINISTRATION TO USE
MULTIPLE AWARD SCHEDULE CONTRACTS FOR THE PURCHASE OF ALL
GROUND MAINTENANCE, CONSTRUCTION, AND FORESTRY EQUIPMENT
The General Assembly of North Carolina enacts:
SECTION 1. Article 3 of Chapter 143 of the General Statutes is amended by
adding a new section to read as follows:

"§ 143-64.1. Multiple Award Schedule Contracts.

(a)  Definitions. — The following definitions apply in this section:
(1)  Multiple award schedule contract. — A contract that allows multiple vendors

to be awarded a_State contract for goods or services by providing their total
catalogue for lines of equipment and attachments to_eligible purchasers,
including State agencies, departments, institutions, public school districts,
political subdivisions, community colleges, and constituent institutions of
The University of North Carolina.

(2) Ground maintenance equipment, — Hand-held equipment, walk-behind

products. lawn tractors, lawn and garden tractors. commercial walk-behind
mowers, zero turn radius mowers, front mowers. compact utility tractors,

utility tractors, utility vehicles, golf and turf equipment, agricultural tractors
and implements, and appropriate attachments, or equivalent products and

attachments.

(3)  Construction equipment. — Excavators, wheel excavators, track loaders,
compact track loaders. wheel loaders, skid steer loaders. backhoe loaders,
crawler dozers, crawler loaders, wheel dozers, motor graders, utility cranes,
compactors, and appropriate attachments, or equivalent products and
attachments.

(4)  Forestry equipment. — Feller bunchers, knuckleboom loaders, forestry swing
machines, harvesters. and appropriate attachments, or equivalent products
and attachments.

(b)  Intent. — The intent of multiple award schedule contracts is to_evaluate vendors
based upon a variety of factors, including discounts, total lifecycle costs, service, warranty,
distribution channel, and past vendor performance. Multiple award schedule contracts allow
multiple vendors to compete and be awarded a contract based upon the value of their products
or services and results in competitive pricing, transparency, administrative savings. expedited

procurement, and flexibility for State purchasers.

RO
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(c) Multiple award schedule contracts required. — The acquisition of ground
maintenance, construction, and forestry equipment shall be conducted using multiple award
schedule contracts, except as provided in this section. Not later than June 30, 2011, the
Department of Administration shall issue requests for proposals for multiple award schedule
contracts for all ground maintenance equipment product categories, construction equipment
product categories, and forestry equipment product categories. Contracts awarded under this
subsection shall be for a term of not less than three years with annual product and pricing

update periods. _ T
(d)  Limitation. — Any contract awarded under subsection (c) of this section shall be in

" addition to any existing term contracts for ground maintenance equipment, construction

e'guipment, and forestry equipment. Nothing in this section shall limit the ability of the

Department of ‘Administration to issue additional term contracts for the specific purchase of
equipment otherwise available through a multiple award schedule contract."

SECTION 2. This act is effective when it becomes law.

Page 2 . House Bill 713-First Edition
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SESSION 2011
H ' D
HOUSE BILL 713
PROPOSED COMMITTEE SUBSTITUTE H713-CSRN-17 [v.1]
5/31/2011 9:46:48 AM

Short Title:  Public Contracts/Multiple Award. (Public)
Sponsors: '

Referred to:

April 7, 2011

A BILL TO BE ENTITLED

AN ACT AUTHORIZING THE DEPARTMENT OF ADMINISTRATION TO USE
MULTIPLE AWARD SCHEDULE CONTRACTS FOR THE PURCHASE OF ALL
GROUND MAINTENANCE, CONSTRUCTION, AND.-FORESTRY EQUIPMENT.

The General Assembly of North Carolina enacts:

SECTION 1. Article 3 of Chapter 143 of the General Statutes is amended by

adding a new section to read as follows:

"§ 143-64.1. Multiple Award Schedule Contracts.

(a)

®

Definitions. — The following definitions apply in this sectibn:,

1)

@

Multiple award schedule contract. — A contract that allows multiple vendors

to be awarded a State contract for goods or services by providing their total
catalogues for lines of equipment and attachments to eligible purchasers,
including_State agencies, departments, institutions, public school districts,
political subdivisions, community colleges. and constituent institutions of
The University of North Carolina.

Ground maintenance equipment. — Hand-held equipment, walk-behind
products, lawn tractors, lawn and garden tractors. commercial walk-behind
mowers. zero turn radius mowers, front mowers, compact utility tractors,
utility tractors, utility vehicles, golf and turf equipment, agricultural tractors
and implements. and appropriate attachments, or equivalent products and

attachments.

Construction _equipment. — Excavators, wheel excavators, track loaders,

compact track loaders, wheel loaders, skid steer loaders, backhoe loaders,

crawler dozers, crawler loaders, wheel dozers, motor graders, utility cranes,

compactors, _and appropriate _attachments. or equivalent products and

attachments. ’
Forestry equipment. — Feller bunchers, knuckleboom loaders. forestry swing

machines, harvesters, and appropriate attachments. or equivalent products

and attachments.

Intent. — The intent of multiple award schedule contracts is to evaluate vendors

based upon a variety of factors, including discounts, total lifecycle costs, service, warranty,

distribution channel, and past vendor performance. Multiple award schedule contracts allow
multiple vendors to compete and be awarded a contract based upon the value of their products
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or services and results in competitive pricing, transparency, administrative savings, expedited

procurement, and flexibility for State purchasers.
(©) Multiple award schedule contracts required. — The acquisition of ground

maintenance equipment, construction equipment, and forestry equipment shall be conducted
using multiple award schedule contracts, except as provided in this section. Not later than June

30, 2011, the Department of Administration shall issue requests for proposals for multiple

- award schedule contracts for all ground maintenance equipment product categories,

construction equipment product categories, and forestry equipment product categories.
Contracts awarded under this subsection shall be for a term of not less than three vears with

annual product and pricing update periods.
(d)  Limitation. — Any contract awarded under subsection (c) of this section shall be in

addition to any existing term contracts for ground maintenance equipment, construction
equipment, and forestry equipment. Nothing .in this section shall limit the ability of the

Department of Administration to issue additional term_contracts for the specific purchase of

equipment otherwise available through a multiple award schedule contract."
SECTION 2. This act is effective when it becomes law.

Page 2 _ House Bill 713 H713-CSRN-17 [v.1]



HOUSE BILL 721:
Landlord/Tenant/Bedbug Liability

Committee: House Commerce and Job Development Date: June 1, 2011
Subcommittee on Business and Labor

Introduced by: Rep. McCormick - Prepared by: Brad Krehely

Analysis of: PCS to First Edition Committee Counsel
H721-CSRN-18

SUMMARY: The Proposed Committee Substitute (PCS) for House Bill 721 would require landlords
and tenants to take certain actions to exterminate bed bugs in dwelling units. The PCS does all of the
Jollowing: (1) clarifies that a landlord may obtain an inspection (was a certificate) certifying that the

premises _are free of bedbugs and that the inspection may be done by a licensee qualified for
structural pest control, (2) provides that if the landlord did not obtain _an_inspection and the tenant

took possession within 60 days (was 30 days) before written notification was given, then the landlord
must contract to exterminate bedbugs within 5 days of receiving notice from the tenant, (3) gives the
tenant 60 days (was 30 days) to exterminate bedbugs if the landlord previously obtained an
rovides that counties_and municipalities may not _enact ordinances to create

additional duties or remedies related to bedbugs, and (5) changes the effective date to October 1, 2011
(was effective when it becomes law).

CURRENT LAW: Article 5 of Chapter 42 of the General Statutes governs residential rental
igreements. Landlords must provide fit premises. This includes (1) complying with building codes, (2)
making repairs to keep the premises in a fit and habitable condition, (3) keeping common areas in
working order, repairing electrical, plumbing, heating, and air conditioning, (4) providing operable
smoke detectors and carbon monoxide detectors, and (5) repairing imminently dangerous conditions
within a reasonable period of time (though the landlord may recover costs of the repairs that are the fault
* of the tenant).

Tenants must maintain dwelling units. This includes (1) keeping the premises clean and safe and
causing no unsafe conditions in common areas, (2) disposing of waste in a safe manner, (3) keeping
plumbing fixtures clean, (4) not negligently damaging the premises and not rendering smoke and carbon
monoxide detectors inoperable, (5) complying with building codes, (6) being responsible for damages
unless the damages were due to ordinary wear and tear, acts of the landlord, defective products or
repairs of the landlord, acts of third parties who were not invitees, or natural forces, and (7) notifying the
landlord of the need to replace or repair smoke detectors or carbon monoxide detectors.

BILL ANALYSIS: The PCS for House Bill 721 would provide all of the following:

e Landlords may not offer for lease any premises that the landlord knows to be infested by
bedbugs (at the time the landlord and tenant enter into a rental agreement).

e Permits the landlord to obtain an inspection from a licensee qualified for structural pest control.
If no evidence is found, this serves as evidence of the landlord's compliance.

e Provides that tenants must notify the landlord, in writing, within 5 days of suspecting the
presence of bedbugs.

o If the landlord did not obtain an inspection and the tenant took possession within 60 days
before written notification was given, then the landlord must contract to exterminate
bedbugs within 5 days of receiving notice from the tenant.

Research Division O. Walker Reagan, Director (919) 733-2578
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o If the landlord did obtain an inspection or if at least 60 days have passed since the tenant
took possession of the premises, then the tenant must have the bedbugs exterminated.

e Provides that if the tenant is responsible for extermination, then the landlord may provide the
contact information of the licensee that inspected the premises or the contact-information of other
licensees that are reputable.

e Provides that within 7 days of notifying the landlord of the presence of bedbugs, the tenant must
do both of the following:

o Contract with one of the licensees suggested by the landlord or, if no companies were
‘- suggested, with any licensee. :

o Have the premises treated for bedbugs. (The tenant must pay to remove the bedbugs and
for damages caused by them.)

e Provide that once the premises have been treated, the tenant is responsible for all subsequent
infestations. However, if a tenant notifies the landlord and a licensee determines that an adjacent
unit is the source of the bedbugs, then the tenant in the source unit must exterminate the bedbugs.

o If a tenant fails to comply with these provisions, then the landlord may (1) arrange to have the
bedbugs removed at the tenant's expense, (2) terminate the tenant's tenancy, or (3) seek damages
from the tenant in court.

e Provides that counties and municipalities may not enact or enforce laws or ordinances creating
additional duties or remedies for landlords or tenants relating to an infestation of bedbugs.

e Permits a landlord to use a security deposit for damages due to a violation of the tenant's
obligations to deal with bedbug infestations.

" EFFECTIVE DATE: The act would become effective October 1,2011.
H721-SMRN-54(CSRN-18) v4

. -Research Division . O. Walker Reagan, Director (919) 733-2578
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' A BILL TO BE ENTITLED
AN ACT REQUIRING LANDLORDS AND TENANTS TO TAKE CERTAIN ACTIONS TO

- =~ EXTERMINATE BEDBUGS IN' DWELLING UNITS.

The General Assembly of North Carolina enacts: :
. SECTION 1. G.S. 42-42(a) reads as rewritten:
"§ 42-42. Landlord to provide fit premises.
(a) The landlord shall:

(_21" Not offer for lease any premises that, at the time the landlord and tenant
" enter into a rental agreement, the landlord knows to _be_infested by the
species cimex lectulanus, also known as bedbugs The landlord may, prior to
leasing the premises. -obtain a certificate from a licensed pest control
company certifying that the premises are free of an infestation of bedbugs,
and the certificate shall serve as conclusive evidence of the landlord's
omphance with the provisions of this subdivision."
SECTION 2. G.S. 42-43(4) reads as rewritten: :
"§ 42-43. Tenant to maintain dwelling unit.
(a) The tenant shall:

(8)  Comply with the provisions of G.S. 42-43.1 in dealing with any infestatio'n
of the species cimex lectularius, also known as bedbugs."
SECTION 3. Article 5 of Chapter 42 of the General Statutes is amended by adding
a new section to read as follows:

"§ 42-43.1. Bedbug infestation; landlord and tenant obligations.
(@) A _tenant shall notify his or her landlord, in writing, within five days of suspecting

the presence of any infestation of the species cimex lectularius; also known as bedbugs. If the
landlord did not obtain a certificate from a licensed pest control company as provided in
G.S. 42-42(a)(9), and the tenant took initial possession of the premises less than 30 days before
the written notification was given. then, within five days of receiving the notice from the

tenant, the landlord shall contract with a licensed pest control company to exterminate any

bedbugs in the premises. If the landlord did obtain a certificate from a licensed pest control
company as provided in G.S. 42-42(a)(9), or if at least 30 days have passed since the tenant
took initial possession of the premises, it shall be the tenant's responsibility to have the bedbugs

in the premises exterminated. '
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(b) Where the tenant is responsible for the extermination of bedbugs, the landlord may
provide the tenant with either the name, address, and telephone number of the licensed pest
control company that certified the premises were free of an infestation of bedbugs or with the
name, address, and telephone number of pest control companies that the landlord deems
reputable. Within seven days of notifying the landlord of the suspected presence of bedbugs,
the tenant shall do both of the following: (i) contract with one of the licensed pest control
companies suggested by the landlord or, if no companies were suggested, with any licensed

pest control company., and (i) have the premises treated for bedbugs by the licensed pest
control company. In all situations, the tenant shall allow the landlord and the licensed pest

control company access to the premlses and shall carefully follow all instructions provided by

the landlord or licensed pest control company to facilitate the elimination of bedbugs. Where

the tenant is responsible for the extermination of bedbugs, the tenant shall be solely responsible

for any fees charged by the licensed pest control company and any damages associated with the

presence and elimination of bedbugs from the premises and any attached units and spaces, and
the tenant shall furnish to the landlord proof from the licensed pest control company of the

services performed. ,
()  After a licensed pest control company has treated the premises and deemed the

premises free of an infestation of bedbugs, the tenant shall be responsible for all subsequent
infestations. However. whenever a tenant notifies the landlord of the presence of bedbugs, if it

is determined by a licensed pest control company that the source of the bedbugs is an adjacent

unit, then the tenant in the source unit shall be responsible for the extermmatlon of the bedbugs

in accordance with the provisions of this section.
(d)  The failure of any tenant to comply with the provisions of this section shall be a

breach of the tenant's obligations under G.S. 42-43(a)(8), and the landlord may do any or all of

the following: (i) contract with a licensed pest control company at the tenant's expense to

‘exterminate the bedbugs: (ii) terminate the tenant's tenancy: or (iii) pursue a cause of action
‘against the tenant for damages."

SECTION 4. G.S. 42-51 reads as rewrltten

"§ 42-51. Permitted uses of the deposit. ,
Security deposits for residential dwelling units shall be perrnltted only. for the tenant's

possible nonpayment of rent and costs for water or .sewer services provided pursuant to

.G.S. 62-110(g), damage to the premises, damages due to a violation of the tenant's obligations

under G.S. 42-43(2)(8). nonfulfillment of rental period, any unpaid bills that become a lien
against the demised property due to the tenant's occupancy, costs of re-renting the premises
after breach by the tenant, costs of removal and storage of tenant's property after a summary
ejectment proceeding or court costs in connection with terminating a tenancy. The security
deposit shall not exceed an amount equal to two weeks' rent if a tenancy is week to week, one
and one-half months' rent if a tenancy is month to month, and two months' rent for terms

. greater than month to month. These deposits must be fully accounted for by the landlord as set

forth in G.S. 42-52."
SECTION 5. This act is effective when it becomes law.

Page 2 House Bill 721-First Edition
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A BILL TO BE ENTITLED

AN ACT REQUIRING LANDLORDS AND TENANTS TO TAKE CERTAIN ACTIONS TO
EXTERMINATE BEDBUGS IN DWELLING UNITS.
The General Assembly of North Carolina enacts:
SECTION 1. G.S. 42-42(a) reads as rewritten:
"§ 42-42. Landlord to provide fit premises.
(@)  The landlord shall:

(9)  Not offer for lease any premises that, at the time the landlord and tenant
enter into a rental agreement, the landlord knows to be infested by the
species cimex lectularius, also known as bedbugs. The landlord may, prior to
leasing the premises, obtain an inspection from a licensee under G.S. 106-
65.24(15). If no evidence is found, the written report of the inspection shall
serve as evidence of the landlord's compliance with the provisions of this
subdivision. G.S. 42-43.1 and this subdivision shall comprise the sole and
exclusive duties of a landlord relating to an infestation of cimex lectularjus,

also_known as bedbug s. no other subsection of G.S. 42-42 shall be
construed to impose any duties or obligations upon a landlord relating to an

infestation of bedbugs.
SECTION 2. G.S. 42-43(a) reads as rewritten:

"§ 42-43. Tenant to maintain dwelling unit.
.(@)  The tenant shall:

(8) Comply with ‘t'he"provisions of G.S. 42-43.1 in dealing with any infestation

of the species cimex lectularius, also known as bedbugs."
.SECTION 3. Atrticle 5 of Chapter 42 of the General Statutes is amended by adding

a new section to read as follows:.

"§ 42-43.1. Bedbug infestation; landlord and tenant obligations.

(a) A tenant shall notify his or her landlord, in writing, within five days of suspecting
the presence of any infestation of the species cimex lectularius, also known as bedbugs. If the
landlord did not obtain an inspection from a licensee under G.S. 106-65.24(15) . and the ténant
took initial possession of the premises less than 60 days before the written notification was
given, then, within five days of receiving the notice from the tenant, the landlord shall contract
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with a licensee to_exterminate any bedbugs in the premises. If the landlord did obtain an
inspection from a licensee under G.S. 106-65.24(15) or if at least 60 days have passed since the
tenant took initial possession of the premises, it shall be the tenant's responsibility to have the
bedbugs in the premises exterminated.

(b) Where the tenant is responsible for the extermination of bedbugs. the landlord may
provide the tenant with either the name, address, and telephone number of the licensee that
inspected the premises or with the name, address, and telephone number of the licensees that
the landlord deems reputable. Within seven days of notifying the landlord of the suspected
presence of bedbugs, the tenant shall do both of the following: (i) contract with one of the
licensees sugg_sted by the landlord or, if no companies were suggested, with any licensee, and
(ii) have the premises treated for bedbugs by the licensee. Where the tenant is responsible for
the extermination of bedbugs, the tenant shall be solely responsible for any fees charged by the
licenseee and any damages associated with the presence and elimination of bedbugs from the
premises and any attached units and spaces, and the tenant shall furnish to the landlord proof
from the licensee of the services performed.

(g) In all situations, the tenant shall allow the landlord and the licensee access to the
premises and shall carefully follow all instructions prov1ded by the landlord or licensee to

facilitate the elimination of bedbugs.
(d)  After a licensee has treated the premises, the tenant shall be responsible for all
subsequent infestations. However, whenever a tenant notifies the landlord of the presence of

bedbugs, if it is determined by a licensee that the source of the bedbugs is an adjacent unit, then
the tenant in the source unit shall be responsible for the extermination of the bedbugs in

accordance with the provisions of this section.
(¢)  The failure of any tenant to comply with the provisions of this section shall be a
breach of the tenant's obligations under G.S. 42-43(a)(8). and the landlord may do any or all of

the following: (i) contract with a licensee at the tenant's expense to exterminate the bedbugs:
(ii) terminate the tenant's tenancy; or (iii) pursue a cause of action against the tenant for

. damages.

(D G.S. 42-42(a)(9), G.S. 42-43(a)(8). and this section shall form the sole and exclusive
duties and responsibilities of landlords and tenants in North Carolina relating to an infestation
of cimex lectularius, also known as bedbugs. Counties and municipalities shall not enact or
enforce any ordinance or law that creates any additional duty or remedy for landlords or tenants
relating to an infestation of bedbugs except as provided herein.

()  For purposes of this section, the term "licensee" shall have the same meaning as in

G.S. 106-65.24(15). '
SECTION 4. G.S. 42-51 reads as rewritten:
"§ 42-51. Permitted uses of the deposit.

Security deposits for residential dwelling units shall be permitted only for the tenant's
possible nonpayment of rent and costs for water or sewer services provided pursuant to
G.S. 62-110(g), damage to the premises, damages due to a violation of the tenant's obligations
under G.S. 42-43(a)(8), nonfulfillment of rental period, any unpaid bills that become a lien
against the demised property due to the tenant's occupancy, costs of re-renting the premises
after breach by the tenant, costs of removal and storage of tenant's property after a summary
ejectment proceeding or court costs in connection with terminating a tenancy The security
deposit shall not exceed an amount equal to two weeks' rent if a tenancy is week to week, one

. and one-half months' rent if a tenancy is month to month, and two months' rent for terms

greater than month to month. These deposits must be fully accounted for by the landlord as set

forth in G.S. 42-52."
SECTION 5. This act becomes effective October 1, 2011.
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SUMMARY: House Bill 813 would transfer all of the statutory powers, duties, and functions of the
Employment Security Commission to the Department of Commerce. The bill would establish a
Division of Employment Security within the Department of Commerce and subject that Division to
the rule-making requirements under the Administrative Procedure Act. The bill also makes other
modifications and conforming changes to align the employment security functions under the
Secretary of Commerce. The Secretary of Commerce is directed to make a detailed written report to
various offices within the General Assembly by June 30, 2012,

The act would become effective when it becomes law.

[As introduced, this bill was identical to S532, as introduced by Sens. Clary, Rucho, which is
currently in Senate Finance.]

BILL ANALYSIS:
Part 1. Transfer; General Provisions; Rulemaking

House Bill 813 would eliminate the current Employment Security Commission and transfer all of its
statutory authority, powers, duties, functions, records, personnel, property, and unexpended balances of
appropriations, allocations, or other funds to the Department of Commerce. The bill authorizes the
establishment of the Division of Employment Security, under the direction of the Secretary of
Commerce, to become the successor to the Commission for purposes of all the rights, powers, duties and
obligations of the Employment Security Commission. The Secretary of Commerce is made the successor
for purposes of any contract, or other document which refers to the Employment Security Commission.
The bill also directs that the Secretary shall also be substituted as a party in any action or proceeding
pending on November 1, 2011, brought by or against the Employment Security Commission.

Under current law, the Employment Security Commission is fully exempt from the Administrative
Procedure Act. This bill repeals the full exemption and subjects the Division of Employment Security to
the rulemaking requirements of Article 2A of Chapter 150B. The Division is directed to adopt all
existing rules in accordance with-the procedures set forth in Article 2A. Any existing rule that has not
been readopted by December 31, 2012, will expire. The bill exempts the Department of Commerce for
hearings and appeals conducted under the Employment Security Law from the contested case provisions
of Chapter 150B.

Part I1. Substantive -Aniendnients-and Conforming Changes to -the -Employmelflft;'__s-iéﬁijity;
Laws LT T .

This part of the bill rewrites Chapter 96 of the General Statutes to delete all references to the
Employment Security Commission and substitutes "Department of Commerce, Division of Employment
Security" or "Division". The current seven member commission is abolished. The Secretary is directed

Research Division O. Walker Reagan, Director (919) 733-2578
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to appoint an Assistant Secretary to oversee the Division. A three member Board of Review, appointed

- by -the Governor, is authorized to hear appeals arising from the decisions of the Division and to

determine the policies and procedures for conducting appeals. The Board is composed of one member
representing employers, one member representing employees, and one member representing the general
public. The member representing the general public must be a licensed attorney and will serve as chair
of the Board. The members will each serve four-year terms and will be subject to confirmation by the
General Assembly. Two working sections are created within Division. The Employment Security
Section will administer the employment services functions and the Employment Insurance Section will
administer the unemployment taxation and assessment functions.

Section 2.14 makes significant clarifications regarding benefit eligibility:
¢ No individual is eligible for benefits if incarcerated.
e Anindividual is not penalized for in the Trade Jobs for Success participation.

Section 2.15 rewrites the definition of misconduct connected with work to include intentional acts or
omissions evidencing disregard of an employer's interest or standards of behavior which the employer
has a right to expect or which has been communicated to the employee.

This section also amends the definition of “discharge for misconduct with the work” to include:
e Violating the employer's written alcohol or illegal drug policy.

e Arrest or conviction for an offense ‘involving violence, sex crimes, illegal drugs, or other
activities which could negatively affect the employer's reputation in the community or
business dealings.

e Any physical violence related to an employee's work for an employer including, physical
violence directed at superv1sors subordinates, coworkers, vendors, customers, or the general

public.

e Inappropriate comments or behavior towards supervisors, subordinates, coworkers, vendors,
customers, or to the general public relating to any federally protected characteristic which
creates a hostile work environment.

o Theft in connection with employment.

o Forging or falsifying any document or data related to employment, including a previously
submitted application for employment.

e Violation of an employer's written absenteeism policy.
e Refusing to perform reasonably assigned work tasks.

o The failure to adequately perform any other employment duties as evidenced by no fewer
than three written reprimands received in the 12 months immediately preceding the

employee's termination.
Pgrt III Makes other conforming amendments to the General Statutes.
| Reporting; other matters. - *:-'-" e h

Sectlon 4.1 directs that the Board of Review be appomted with staff assigned by the Department of
Commerce by November 15, 2011.

Research Division O. Walker Reagan, Director 91 9) 733-2578
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Section 4.2 directs the Secretary of Commerce to make a detailed written report to the Joint Legislative
Program Evaluation Oversight Committee, the Joint Legislative Commission on Governmental

‘Operations, and the Fiscal Research Division on the consolidation by June 30, 2012.

EFFECTIVE DATE: Except as otherwise provided, this act becomes effective when it becomes law.

Heather Fennell, counsel to Senate Finance, contributed to this summary.

H813-SMRO-28(CSLR-15) vi
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SESSION 2011
H 1
HOUSE BILL 813*
Short Title:  ESC/Jobs Reform. (Public)
Sponsors: Representatives Howard and Starnes (Primary Sponsors).

For a complete list of Sponsors, see Bill Information on the NCGA Web Site.

Referred to:  Commerce and Job Development.

April 7,2011

A BILL TO BE ENTITLED

AN ACT TO REFORM THE EMPLOYMENT SECURITY LAWS OF NORTH CAROLINA
BY CREATING THE DIVISION OF EMPLOYMENT SECURITY WITHIN THE
DEPARTMENT OF COMMERCE, TRANSFERRING THE FUNCTIONS OF THE
EMPLOYMENT SECURITY COMMISSION TO THAT DIVISION, MAKING THE
DIVISION SUBJECT TO RULE MAKING UNDER ARTICLE 2 OF CHAPTER 150B
OF THE GENERAL STATUTES, AND BY MAKING OTHER MODIFICATIONS AND
CONFORMING CHANGES TO ALIGN THE EMPLOYMENT SECURITY
FUNCTIONS OF STATE GOVERNMENT UNDER THE DIRECT. LEADERSHIP OF
THE SECRETARY OF COMMERCE.

The General Assembly of North Carolina enacts:

PART L. TRANSFER; GENERAL PROVISIONS; RULE MAKING

SECTION 1.1. Transfers of Agency, Powers, Duties. — The statutory authority,
powers, ‘duties, functions, records, personnel, property, and unexpended balances of
appropriations, allocations, or other funds of the Employment Security Commission are
transferred to the Department of Commerce with all of the elements of a Type I transfer as
defined by G.S. 143A-6. :

SECTION 1.2. Continuation of Duties. — Any previous assignment of duties of a
quasi-legislative and quasi-judicial nature by the Governor or General Assembly shall have
continued validity with the transfer under this act. Except as otherwise specifically provided in
this act, each enumerated commission, board, office, bureau, or other subunit of State
government transferred to the Secretary of Commerce and the Department of Commerce,
Division of Employment Security, is a continuation of the former entity for purposes of
succession to all the rights, powers, duties, and obligations of the former. Where the former

. entities are referred to by law, contract, or other document in their former name, the Secretary

of Commerce and the Department of Commerce, Division of Employment Security, are
charged with exercising the functions of the former named entity.

SECTION 1.3. No action or proceeding pending on January 1, 2012, brought by or
against the Employment Security Commission shall be affected by any provision of this act, but
the same may be prosecuted or defended in the name of the Department of Commerce, Division
of Employment Security. In these actions and proceedings, the Secretary of Commerce or the .
Department of Commerce shall be substituted as a party upon proper application to the courts
or other administrative or quasi-judicial bodies.

Any business or other matter undertaken or commanded by any State program or
office or contract transferred by this act to the Employment Safety and Security Commission,
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or by the commissioners or directors thereof, pertaining to or connected with the functions,
powers, obligations, and duties set forth herein, which is pending on the date this act becomes
effective, may be conducted and completed by the Employment Safety and Security
Commission in the same manner and under the same terms and conditions and with the same

effect as if conducted and completed by the original program, office, or commissioners, or

directors thereof.
SECTION 1.4. G.S. 143B-431(a)(1) and (a)(2) read as rewritten:
"§ 143B-431. Department of Commerce - functions.
(@  The functions of the Department of Commerce, except as otherwise expressly
provided by Article 1 of this Chapter or by the Constitution of North Carolina, shall include:

(1)  All of the executive functions of the State in relation to economic
development and employment security, including by way of enumeration
and not of limitation, the expansion and recruitment of environmentally
sound industry, labor force development, the administration of
unemployment insurance, the promotion of and assistance in the orderly
development of North Carolina counties and communities, the promotion
and growth of the travel and tourism industries, the development of our
State's ports, energy resource management and energy policy development;

(2)  All functions, powers, duties and obligations heretofore vested in an agency
enumerated in Article 15 of Chapter 143 A, to wit:

The State Board of Alcoholic Control,
The North Carolina Utilities Commission,

3

The North Carolina Industrial Commission,
State Banking Commission and the Commissioner of Banks,
Savings Institutions Division,
Repealed by Session Laws 2001-193, s. 10, effective July 1, 2001.
Credit Union Commission,
Repealed by Session Laws 2004-199, s. 27(c), effective August 17,
2004.

j. The North Carolina Mutual Burial Association Commission,

k. The North Carolina Rural Electrification Authority,

L. The North Carolina State Ports Authority,

all of which enumerated agencies are hereby expressly transferred by a Type

II transfer, as defined by G.S. 143A-6, to this recreated and reconstituted

Department of Commerce; and

SECTION 1.5. G.S. 143B-433(1) reads as rewritten:
"§ 143B-433. Department of Commerce — organization.
The Department of Commerce shall be organized to include:
(1)  The following agencies:

The North Carolina Alcoholic Beverage Control Commission.
The North Carolina Utilities Commission.
The North Carolina Industrial Commission.
State Banking Commission.
Savings Institutions Division.
Repealed by Session Laws 2001-193, s. 11, effective July 1, 2001.
Credit Union Commission.
Repealed by Session Laws 2004-199, s. 27(d), effective August 17,
2004.
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)

3)

The North Carolina Mutual Burial Association Commission.

North Carolina Cemetery Commission.

The North Carolina Rural Electrification Authority.

Repealed by Session Laws 1985, c. 757, s. 179(d).

North Carolina Science and Technology Research Center.

The North Carolina State Ports Authority.

Repealed by Session Laws 2010-180, s. 7(f), effective August 2,

2010.

Economic Development Board.

Labor Force Development Council.

S., t. Repealed by Session Laws 2000, c. 140, s. 76.(j), effective
September 30, 2000.

u. Navigation and Pilotage Commissions established by Chapter 76 of
the General Statutes.

V. Repealed by Session Laws 1993, c. 321, s. 313b.

Those agencies which are transferred to the Department of Commerce

Bopg TR

0o

including the:

a. Community Assistance Division.

b. Community Development Council.
c. Employment and Training Division.
d. Job Training Coordinating Council.

The Division of Employment Security.

)(4) Such divisions as may be established pursuant to Article 1 of this Chapter."
SECTION 1.6. G.S. 143B-343(c) reads as rewritten:

(c) Advice and Staff. — The Secretaries of Administration, State, and Transportation,
the Commissioners of Agriculture and Labor, and the State Treasurer, or their designees, shall
advise the Board on economic development activities within the responsibility of their
respective departments. Clerical and professional staff support to the Economic Development
Board shall be provided by an Interagency Economic Development Group composed of
representatives of the following State agencies:

(1)
@
3)
(4)
©)

The Department of Administration.
The Department of Agriculture and Consumer Services.

The Division of Employment Seeurity-Commissien-Security.
The Department of Labor.

The Department of Transportation.

The Department of Commerce shall have the responsibility for coordinating the activities and
efforts of the Interagency Economic Development Group."

SECTION 1.7. G.S. 143B-438.10(b)(1) reads as rewritten:
"(b) Membership; Terms. — The Commission on Workforce Development shall consist

(0

‘of 38 members appointed as follows:

By virtue of their offices, the following department and agency heads or
their respective designees shall serve on the Commission: the Secretary of
the Department of Health and Human Services, the Chair-Assistant Secretary
of Commerce in charge of the Division of Employment Seeusity
Gommission;—Security, the Superintendent of Public Instruction, the
President of the Community Colleges System Office, the Commissioner of
the Department of Labor, and the Secretary of the Department of
Commerce."

SECTION 1.8. G.S. 143B-438.16 reads as rewritten:

"§ 143B-438.16.

Trade Jobs for Success initiative established; funds; program

components and guidelines.

House Bill 813*-First Edition Page 3
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(a) There is established within the Department of Commerce the Trade Jobs for Success
(TJS) initiative. The Department of Commerce shall lead the TJS initiative in cooperation with
the Employment-Security- Commission-and-the-Community Colleges System Office.

(b)  There is created in the Department of Commerce a special, nonreverting fund called
the Trade Jobs for Success Fund (Fund). The Fund shall be used to implement the TJS
initiative. The Department of Commerce shall develop guidelines for administration of the TJS
initiative and the Fund. An advisory council shall assist the Secretary of Commerce in the
administration of the Fund. The members of the advisory council shall include:

)] The Chairman-Assistant Secretary of Commerce in charge of the Division of
Employment Seeurity-Commission-Security or that officer's designee.

2) The President of the Community Colleges System or that officer's designee.

(3)  The State Auditor or that officer's designee.

C)) A representative of a statewide association to further the interests of business
and industry in North Carolina designated by the Secretary of Commerce.

(c) At a minimum, the Trade Jobs for Success initiative shall include the following
programmatic components: .

(1)  Displaced workers participating in the TJS initiative shall receive @)
on-the-job training to learn new job skills and (ii) educational assistance or
remedial education specifically designed to help displaced workers qualify
for new jobs.

(2)  Displaced workers participating in the TJS initiative shall not lose their
eligibility for unemployment insurance benefits while they are in the
program and may receive wage supplements, as appropriate.

(3) In-State relocation assistance, in appropriate instances, where participating
individuals must relocate to work for participating employers.

4) Mentoring, both on and off the job, shall be provided to participants in a
dignified manner through telephone assistance and other appropriate means.

(5) Financial assistance and other incentives may be provided to participating
employers who provide jobs to participating displaced workers to help
defray the costs of providing the on-the-job training opportunities.

(6)  Work provided by participating employers as part of the TJS initiative must
be full-time employment. Wages paid shall not be less than the hourly
entry-level wage normally paid by the employer.

(7)  Staff of the Division of the Employment Seeurity-Commission-Security, in
conjunction with other appropriate staff of the Department of Commerce,
shall match participating displaced workers to the most suitable employer.

(8)  Local Employment Security Commissien-offices operated by the Division of
Employment Security and community colleges shall enter into partnership
agreements with local chambers of commerce, and other appropriate
organizations, that would encourage employer participation in the TJS
initiative.

'(9)  Tracking of participating individuals and businesses by the Department of
Commerce and-the-Employment Security-Commission-to assure program
integrity and effectiveness and the compilation of data to generate the
reports necessary to evaluate the success of the TJS initiative.

(10) Coordination and integration of existing programs in the Department of
Commerce, the Employment-Seeurity- Commission;-Division of Employmen
Security, and the North Carolina Community College System in a manner
that maximizes the flexibility of these agencies to effectively assist
participating individuals and businesses."

SECTION 1.9. G.S. 143B-438.17(c) reads as rewritten:

Page 4 House Bill 813*-First Edition
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"(c) Begmmng January 1, 2006 the Department of Commerce, in conjunction with the
Division of Employment Security and the Community
Colleges System Office, shall publish a comprehensive annual written report on the Trade Jobs
for Success initiative. The annual report shall include a detailed explanation of outcomes and
future planning for the TJS initiative and legislative proposals and recommendations regarding
statutory changes needed to maximize the effectiveness and flexibility of the TJS initiative.
Copies of the annual report shall be provided to the Governor, to the Joint Legislative
Commission on Governmental Operations, to the chairs of the Senate and House of
Representatives Appropriations Committees, and to the Fiscal Research Division of the General
Assembly."
SECTION 1.10.(a) G.S. 150B-1(c) reads as rewritten:

"§ 150B-1. Policy and scope.

(c) Full Exemptions. — This Chapter applies to every agency except:

(1) The North Carolina National Guard in exercising its court-martial
jurisdiction.

(2)  The Department of Health and Human Services in exercising its authority
over the Camp Butner reservation granted in Article 6 of Chapter 122C of
the General Statutes.

3) The Utilities Commission.

(4)  The Industrial Commission.

(6) The State Board of Elections in administering the HAVA Administrative
Complaint Procedure of Article 8A of Chapter 163 of the General Statutes.

(7)  The North Carolina State Lottery.

8) (Expires June 30, 2012) Except as provided in G.S. 150B-21.1B, any
agency with respect to contracts, disputes, protests, and/or claims arising out
of or relating to the implementation of the American Recovery and
Reinvestment Act of 2009 (Public Law 111-5)."

SECTION 1.10.(b) G.S. 150B-1(e) is amended by adding a new subdivision to

read:

"(e) Exemptions From Contested Case Provisions. — The contested case provisions of
this Chapter apply to all agencies and all proceedings not expressly exempted from the Chapter.
The contested case provisions of this Chapter do not apply to the following:

(18) The Department of Commerce for hearings and appeals authorized under
Chapter 96 of the General Statutes."
SECTION 1.10.(c) The Department of Commerce, Division of Employment
Security and Insurance, shall adopt all existing rules and regulations in accordance with Article
2A of Chapter 150B of the General Statutes. Any existing rule that has not been readopted by
December 31, 2012, shall expire.

PART II. SUBSTANTIVE AMENDMENTS AND CONFORMING CHANGES TO THE
EMPLOYMENT SECURITY LAWS
SECTION 2.1. G.S. 96-1 reads as rewritten:

"§ 96-1. Title.

This Chapter shall be known and may be cited as the "Employment Security Law." Any
reference to the Unemployment Compensation Commission shall be deemed a reference to the
Employment—Security —Commissien—Department of Commerce, Division of Employment
Security (DES), and all powers dutles funds records, etc., of the Unemployment
Compensation Ces ; d the—Employment—Se AMSSiON

Commission, and the Employment Securlty Commlssmn, are transferred 10 the DES "
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SECTION 2.2. G.S. 96-3 reads as rewritten:
"§ 96-3. Empleyment-Seeurity-Commissien:Division of Employment Security.

The Division of Employment Security (DES) is created within the Department of
Commerce_and shall administer the provisions of this Chapter under the supervision of the
Assistant Secretary of Commerce through two coordinate sections: the Employment Security
Section and the Employment Insurance Section. The Employment Security Section shall

administer the employment services functions of the Division. The Employment Insurance
Section shall administer the unemployment taxation and assessment functions of the Division.

SECTION 2.3. G.S. 96-4 reads as rewritten:
"§ 96-4. Administration-Administration; powers and duties of the Assistant Secretary;
Board of Review.

(a) Duties and Powers of Cemmission—the Secretary and Assistant Secretary. — It shall
be the duty of the Commission-Secretary of the Department of Commerce to administer this
Chapter—Chapter. The Secretary shall appoint an Assistant Secretary to assist in the
implementation of the Employment Security Laws and the oversight of the Division of

Employment Security.

Page 6 . House Bill 813*-First Edition
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(b)  Board of Review. — The Governor shall appoint a three-person Board of Review to
determine appeals policies and procedures and to hear appeals arising from the decisions and
determinations of the Employment Security Section and the Employment Insurance Section.

The Board of Review shall be comprised of one member representing employers, one member
representing employees, and one member representing the general public. Members of the

Board of Review are subject to confirmation by the General Assembly and shall serve four-year
terms. The member appointed to represent the general public shall serve as chair of the Board
of Review and shall be a licensed attorney. The annual salaries of the Board of Review shall be

set by the General Assembly in the current Operatlons Approprlatlons ActiPhe—Gemmsswn

(¢)  Procedures. — The Secretary of the Department of Commerce shall determine its
ewn—the organization and methods of procedure of the Division in accordance with the

provisions of this Chapter, and shall have an official seal which shall be judicially noticed. The
chairman-of said Commission-shall;-Assistant Secretary shall, except as otherwise provided by
the Commission—Secretary, be vested with all authority of the Commission;-Secretary under
this Chapter, including the authority to conduct hearings and make decisions and
determinations, when-the-Commission-is-not-in-session-and shall execute all orders, rules and
regulations established by said—Cemmissien—the Secretary. Not later than November 20
preceding the meeting of the General Assembly, the Commission-Secretary shall submit to the
Governor a report covering the administration and operation of this Chapter during the
preceding biennium, and shall make such recommendation for amendments to this Chapter as
the Commission-Secretary deems proper. Sueh-The report shall include a balance sheet of the
moneys in the fund in which there shall be provided, if possible, a reserve against the liability
in future years to pay benefits in excess of the then current contributions, which reserve shall be
set up by the Commissien-Secretary in accordance with accepted actuarial principles on the
basis of statistics of employment, business activity, and other relevant factors for the longest
possible period. Whenever the Commission-Secretary believes that a change in contribution or
benefit rates will become necessary to protect the solvency of the fund, it-the Secretary shall
promptly so inform the Governor and the legislature, and make recommendations with respect
thereto.

b)(d) Regulations—and-General-and-Speeial-Rules—Rule Making. — Rules adopted to

implement the Employment Security Laws in accordance with this Chapter shall be made

Dursuant to Artlcle 2 of Chanter 150B of the General Statutes the Adm1mstrat1ve Procedures

House Bill 813*-First Edition Page 7
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¢e)(e) Publication. — The Gemm&ss*en—Dlvmlon shall cause to be printed for distribution to
the public the text of this Chapter, the Commission'sregulations-and-general-Division's rules,
and any other material the Cemmissien-Division deems relevant and suitable, and shall furnish
the same to any person upon application therefor. All publications printed shall comply with
the requirements of G.S. 143-170.1.

()(f) Personnel. — Subject to other provisions of this Chapter, the Cermmission-Assistant
Secretary is authorized to appoint, fix the compensation, and prescribe the duties and powers of
such officers, accountants, attorneys, experts, and other persons as may be necessary in the
performance of its-duties—It-the Division's duties under this Chapter. The Assistant Secretary
shall provide for the holding of examinations to determine the qualifications of applicants for
the positions so classified, and except for temporary appointments not to exceed six months in
duration, shall appoint its personnel on the basis of efficiency and fitness as determined in such
examinations. All positions shall be filled by persons selected and appointed on a nonpartisan
merit basis. The Cemmission-Secretary of Commerce may delegate to any such person so
appointed such power and authority as i-the Secretary deems reasonable and proper for the
effective administration of this Chapter, and may, in #s-his or her discretion, bond any person
handling moneys or signing checks hereunder.

te)(g) Advisory Councils. — -Fhe-Upon recommendation of the Secretary of Commerce,
the Governor shall appoint a State Advisory Council composed of men and women
representing employers, employees, and the general public, in equal numbers. The Chairman-of
the-Commission-Assistant Secretary shall be a member of the State Advisory Council and shall
serve as its chairman. There shall be 15 members of the Council (other than its chairman) who
shall each be appointed for a term of four years. A quorum of the State Advisory Council shall
consist of the chairman, or such appointed member as he may designate, plus one half of the
total appointed members. The function of the Council shall be to aid the Commission-Division
in formulating policies and discussing problems related to the administration of this Chapter.
Each member of the State Advisory Council attending meetings of the Council shall be paid the
same amount per diem for his or her services as is provided for the members of other State
boards, commissions, and committees who receive compensation for their services, including
necessary time spent in traveling to and from his place of residence within the State to the place
of meeting while engaged in the discharge of the duties of his office, and his actual mileage and
subsistence at the same rate allowed to State officials.

(h) Employment Stabilization. — The Cemmission;—Secretary of Commerce, in

consultation with the Assistant Secretary and with the advice and aid of its-the advisory
councils, and—tlﬁeugh—&s—appfepﬂate—dﬁﬂs*ens—shall take all appropriate steps to reduce and

prevent unemployment; to encourage and assist in the adoption of practical methods of

Page 8 House Bill 813*-First Edition
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vocational training, retraining and vocational guidance; to investigate, recommend, advise, and
assist in the establishment and operation, by municipalities, counties, school districts, and the
State, of reserves for public works to be used in times of business depression and
unemployment; to promote the reemployment of unemployed workers throughout the State in
gvery other way that may be feasible; and to these ends to carry on and publish the results of
investigations and research studies.

€)(1) Records and Reports. -

(1)  Each employing unit shall keep true and accurate employment records,
containing such information as the Cemmissien—Division may prescribe.
Sueh-The records shall be open to inspection and be subject to being copied
by the Cemmission—Division or its authorized representatives at any
reasonable time and as often as may be necessary. Any employing unit doing
business in North Carolina shall make available in this State to the
Coemmissien;—Division such information with respect to persons, firms, or
other employing units performing services for it which the Commission
Secretary deems necessary in connection with the administration of this
Chapter. The Cemmissien-Division may require from any employing unit
any sworn or unsworn reports, with respect to persons employed by it, which
the CommissionSecretary deems necessary for the effective administration
of this Chapter.

(2)  If the Commissien-Division finds that any employer has failed to file any
report or return required by this Chapter or any regulation made pursuant
hereto, or has filed a report which the Cemmissien-Division finds incorrect
or insufficient, the Cemmission—Division may make an estimate of the
information required from such employer on the basis of the best evidence
reasonably available to it at the time, and make, upon the basis of such
estimate, a report or return on behalf of such employer, and the report or
return so made shall be deemed to be prima facie correct, and the
Gemmissien-Division may make an assessment based upon such report and
proceed to collect contributions due thereon in the manner as set forth in
G.S. 96-10(b) of this Chapter: Provided, however, that no such report or
return shall be made until the employer has first been given at least 10 days'
notice by registered mail to the last known address of such employer:
Provided further, that no such report or return shall be used as a basis in
determining whether such employing unit is an employer within the meaning
of this Chapter.

(1) Hearings. — The Assistant Secretary shall appoint hearing officers or appeals

referees to hear contested matters arising from the Employment Security Section and the
Employment Insurance Section. Appeals from the decisions of the hearing officers or appeals

referees shall be heard by the Board of Review.

@h(k) Oaths and Witnesses. — In the discharge of the duties imposed by this Chapter, the
ehairman-Assistant Secretary, the Chair of the Board of Review. and any duly authorized
representative er-member-of-the-Commission-of the Division shall have power to administer
oaths and affirmations, take depositions, certify to official acts, and issue subpoenas to compel
the attendance of witnesses and the production of books, papers, correspondence, memoranda,
and other records deemed necessary as evidence in connection with a disputed claim or the
administration of this Chapter. Upon a motion, the chairman-Assistant Secretary, the Chair of
the Board of Review, and any duly authorized representative er-member-of-the-Commission-of

the Division may quash a subpoena if, after a hearing, the-Commission—finds—any—ofthe
follewingzany of the following findings are made:
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(1)  The subpoena requires the production of evidence that does not relate to a
matter in issue.

(2)  The subpoena fails to describe with sufficient particularity the evidence
required to be produced.

(3)  The subpoena is subject to being quashed for any other reason sufficient in
law.

(1) Hearing on Motion to Quash Subpoena; Appeal. — A hearing on a motion to quash a
subpoena pursuant to subsection @a(k) of this section shall be heard at least 1020 days prior to
the hearing for which the subpoena was issued. The denial of a motion to quash a subpoena is
subject to immediate judicial review in the Superior Court of Wake County or in the superior
court of the county where the person subject to the subpoena resides.

@)(m) Subpoenas. — In case of contumacy by, or refusal to obey a subpoena issued to any
person by the Commission-erits-Secretary, the Assistant Secretary, the Board of Review, or the
Division's authorized representative, any clerk of a superior court of this State within the
jurisdiction of which the inquiry is carried on or within the jurisdiction of which said person
guilty of contumacy or refusal to obey is found or resides or transacts business, upon
application by the Cemmissien;—Division, or its duly authorized representatives, shall have
jurisdiction to issue to such person an order requiring such person to appear before the
Commmissien;-Division, or its duly authorized representatives, there to produce evidence if so
ordered, or there to give testimony touching upon the matter under investigation or in question;
and any failure to obey such order of the said clerk of superior court may be punished by the
said-elerk-of-superior-court-any Superior Court judge as a contempt of said court. Any person
who shall, without just cause, fail or refuse to attend and testify or to answer any lawful inquiry
or to produce books, papers, correspondence, memoranda, or other records in obedience to a
subpoena of the Cemmission—Division, shall be punished by a fine of not more than fifty
dollars ($50-:00)-er-by-imprisonmentfor-notlonger-than-30-days-($50.00).

(n) Protection against Self-Incrimination. — No person shall be excused from attending

~ and testifying or from producing books, papers, correspondence, memoranda, and other records

before the Cemmission—Division. Board of Review, or in obedience to the subpoena of the
Ceommissien—Division, Board of Review, or any member thereof, or any duly authorized
representative of the Commissien;-Division, or Board of Review in any cause or proceeding
before the Commission;-Division, on the ground that the testimony or evidence, documentary
or otherwise, required of him may tend to incriminate him or subject him to a penalty or
forfeiture; but no individual shall be prosecuted or subjected to any penalty or forfeiture for or
on account of any transaction, matter, or thing concerning which he is compelled, after having
claimed his privilege against self-incrimination, to testify or produce evidence, documentary or
otherwise, except that such individual so testifying shall not be exempt from prosecution and
punishment for perjury committed in so testifying.

@9(o) State-Federal Cooperation. — In the administration of this Chapter, the Commission
Division or Board of Review shall cooperate, to the fullest extent consistent with the provisions
of this Chapter, with the federal agency, official, or bureau fully authorized and empowered to
administer the provisions of the Social Security Act approved August 14, 1935, as amended,
shall make such reports, in such form and containing such information as such federal agency,
official, or bureau may from time to time require, and shall comply with such provisions as
such federal agency, official, or bureau may from time to time find necessary to assure the
correctness and verification of such reports; and shall comply with the regulations prescribed
by such agency, official, or bureau governing the expenditures of such sums as may be allotted
and paid to this State under Title III of the Social Security Act for the purpose of assisting in
the administration of this Chapter. The Cemmission-Division or Board of Review shall further
make its records available to the Railroad Retirement Board, created by the Railroad
Retirement Act and the Railroad Unemployment Insurance Act, and shall furnish to the

Page 10 House Bill 813*-First Edition
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Railroad Retirement Board at the expense of the Railroad Retirement Board, such copies
thereof as the Board shall deem necessary for its purposes in accordance with the provisions of
section 303 (c) of the Social Security Act as amended.

Upon request therefor, the Cemmissien-Division shall furnish to any agency of the United
States charged with the administration of public works or assistance through public
employment, the name, address, ordinary occupation, and employment status of each recipient
of benefits, and such recipient's rights to further benefits under this Chapter.

The Cemmission-Division is authorized to make such investigations, secure and transmit
such information, make available such services and facilities and exercise such of the other
powers provided herein with respect to the administration of this Chapter as it deems necessary
or appropriate to facilitate the administration of any employment security or public
employment service law, and in like manner, to accept and utilize information, services and
facilities made available to this State by the agency charged with the administration of such
other employment security or public employment service law.

The Commissien-Division shall fully cooperate with the agencies of other states and shall
make every proper effort within its means to oppose and prevent any further action which
would, in its judgment, tend to effect complete or substantial federalization of State
unemployment insurance funds or State employment security programs.

&(p) Reciprocal Arrangements. —

(1) The Cemmissien—Secretary is hereby authorized to enter into reciprocal
arrangements with appropriate and duly authorized agencies of other states
or of the federal government, or both, whereby: ‘

a. Services performed by an individual for a single employing unit for
which services are customarily performed in more than one state
shall be deemed to be services performed entirely within any one of

the states .

1. In which any part of such individual's service is performed or
2. In which such individual has his residence or

3. In which the employing unit maintains a place of business,

provided there is in effect, as to such services, an election by
the employing unit, approved by the agency charged with the
administration of such state's employment security law,
pursuant to which the services performed by such individual
for such employing unit are deemed to be performed entirely
within such state.

b. Combining wage credits. — The Cemmission—Division shall
participate in any arrangements for the payment of compensation on
the basis of combining an individual's wages and employment
covered under this Chapter with his wages and employment covered
under one or more laws of the federal government and the
unemployment compensation laws of other states which are approved’
by the United States Secretary of Labor in consultation with the state
unemployment compensation agencies as reasonably calculated to
assure the prompt and full payment of compensation in such
situations and which include provisions for (1) applying the base
period of a single state law to a claim involving the combining of an
individual's wages and employment covered under two or more state
unemployment compensation laws, and (2) avoiding the duplicate
use of wages and employment by reason of such combining.

c. The services of the Cemmission—Division as agent may be made
available to other states in taking interstate claims for such states.

House Bill 813*-First Edition Page 11
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d. Contributions due under this Chapter with respect to wages for
insured work shall for the purposes of G.S. 96-10 be deemed to have
been paid to the fund as of the date payment was made as
contributions therefor under another state or federal employment
security law, but no such arrangement shall be entered into unless it
contains provisions for such reimbursement to the fund of such
contributions as the Cemmissien—Division ﬁnds will be fair and
reasonable as to all affected interests.

e. The services of the Commissien-Division may be made available to
such other agencies to assist in the enforcement and collection of
judgments of such other agencies.

f. The services on vessels engaged in interstate or foreign commerce
for a single employer, wherever performed, shall be deemed
performed within this State or within such other state.

g. Benefits paid by agencies of other states may be reimbursed to such
agencies in cases where services of the claimant were "employment"
under this Chapter and contributions have been paid by the employer
to this agency on remuneration paid for such services; provided the
amount of such reimbursement shall not exceed the amount of
benefits such claimant would have been entitled to receive under the
provisions of this Chapter.

(2) Reimbursements paid from the fund pursuant to subparagraphs b and ¢ of
subdivision (1) of this subsection shall be deemed to be benefits for the
purpose of G.S. 96-6, 96-9, 96-12 and 96-12.01. The Cemmission-Division
is authorized to make to other states or federal agencies and to receive from
such other state or federal agencies, reimbursements from or to the fund, in
accordance with arrangements entered into pursuant to subdivision (1) of
this subsection.

3) To the extent permissible under the laws and Constitution of the United
States, the Commissien-Division is authorized to enter into or cooperate in
arrangements whereby facilities and services provided under this Chapter
and facilities and services provided under the employment security law of
any foreign government, may be utilized for the taking of claims and the
payment of benefits under the Employment Security Law of this State or
under a similar law of such government.

(m)(q) The Cemmission-Division after due notice shall have the right and power to hold
and conduct hearings for the purpose of determining the rights, status and liabilities of any
"employing unit" or "employer" as said terms are defined by G.S. 96-8(4) and 96-8(5) and
subdivisions thereunder. The Commission shall have the power and authority to determine any
and all questions and issues of fact or questions of law that may arise under the Employment
Security Law that may affect the rights, liabilities and status of any employing unit or employer
as heretofore defined by the Employment Security Law including the right to determine the
amount of contributions, if any, which may be due the Cemmissien-Division by any employer.
Hearings may be before the Commission-or-aDeputy-Commissioner-Board of Review or the
Division and shall be held in the central office of the Cemmissien-Division or at any other
designated place within the State. They shall be open to the public and shall consist of a review
of the evidence taken by a hearing officer designated by the Commissien-Board of Review and
a determination of the law applicable to that evidence. The Commission-Division shall provide
for the taking of evidence by a hearing eﬁieer—whe—sha}l—be-a—member—ef—&ﬂegal—staﬂle%@he
Cemmissien—officer. Such hearing officer shall have the same power to issue subpoenas,
administer oaths, conduct hearings and take evidence as is possessed by the Commission

Page 12 House Bill 813*-First Edition
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Division and such hearings shall be recorded, and he shall transmit all testimony and records of
such hearings to the Commissien-Division or Board of Review for its determination. All such
hearings conducted by such hearing officer shall be scheduled and held in any county in this
State in which the employing unit or employer either resides, maintains a place of business, or
conducts business; however, the Cemmissien—Division or Board of Review may require
additional testimony at any hearings held by it at its office. From all decisions or

determinations made by the Commission-or-a-Deputy-Commissioner-Assistant Secretary or the

* Board of Review, any party affected thereby shall be entitled to an appeal to the superior court.

Before sueh-a_party shall be allowed to appeal, he-the party shall within 10 days after notice of
such decision or determination, file with the Commissien-Board of Review exceptions to the
decision or the determination-of-the-Commissien,—determination, which exceptions will state
the grounds of objection to sueh—the decision or determination. If any one of sueh—the
exceptions shall be overruled then sueh-the party may appeal from the order overruling the
exceptions, and shall, within 10 days after the decision overruling the exceptions, give notice of
his appeal. When an exception is made to the facts as found by the Commission;-Board of
Review, the appeal shall be to the superior court in term time but the decision or determination
of the Cemmissien-Division upon such review in the superior court shall be conclusive and
binding as to all questions of fact supported by any competent evidence. When an exception is
made to any rulings of law, as determined by the Commission;Board of Review, the appeal
shall be to the judge of the superior court at chambers. The party appealing shall, within 10
days after the notice of appeal has been served, file with the Commissien-Board of Review
exceptions to the decision or determination overruling the exception which statement shall
assign the errors complained of and the grounds of the appeal. Upon the filing of such
statement the Commission-Board of Review shall, within 30 days, transmit all the papers and
evidence considered by it, together with the assignments of errors filed by the appellant to a

~ judge of the superior court holding court or residing in some district in which such appellant

either resides, maintains a place of business or conducts business, or, unless the appellant
objects after being given reasonable opportunity to object, to a judge of the Superior Court of
Wake County: Provided, however the 30 day perlod specnﬁed herem may be extended by
agreement of parties. H-th : ar as-found-b 33

(a)(_) The cause shall be entltled "State of North Carolma on Relatlonshlp of the
Employment—Seeurity —Commission—Division of Employment Security, Department of

Commerce. of North Carolina against (here insert name of appellant)," and if there are

exceptions to any facts found by the Cemmission-Board of Review, it shall be placed on the
civil issue docket of such court and shall have precedence over other civil actions except those
described in G.S. 96-10(b), and such cause shall be tried under such rules and regulations as are
prescribed for the trial of other civil causes. By consent of all parties the appeal may be held
and determined at chambers before any judge of a district in which the appellant either resides,
maintains a place of business or conducts business, or said appeal may be heard before any
judge holding court therein, or in any district in which the appellant either resides, maintains a
place of business or conducts business. Either party may appeal to the appellate division from
the judgment of the superior court under the same rules and regulations as are prescribed by
law for appeals, except that if an appeal shall be taken on behalf of the Empleyment—Seeuﬂt-y
Gemmrss*en—ef—Neﬁh—Gamhaa—Department of Commerce, it shall not be required to give any
undertaking or make any deposit to secure the cost of such appeal and such court may advance
the cause on its docket so as to give the same a speedy hearing.

(e)(s) The decision or determination of the Commissien-Division when docketed in the
office of the clerk of the superior court of any county and when properly indexed and
cross-indexed shall have the same force and effect as a judgment rendered by the superior
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court, and if it shall be adjudged in the decision or determination of the Cemmissien-Division
that any employer is indebted to the Commissien-Division for contributions, penalties and
interest or either of the same, then said judgment shall constitute a lien upon any realty owned
by said employer in the county only from the date of docketing of such decision or
determination in the office of the clerk of the superior court and upon personalty owned by said
employer in said county only from the date of levy on such personalty, and upon the execution
thereon no homestead or personal property exemptions shall be allowed; provided, that nothing
herein shall affect any rights accruing to the Cemmission—Division under G.S. 96-10. The
provisions of this section, however, shall not have the effect of releasing any liens for
contributions, penalties or interest, or either of the same, imposed by other law, nor shall they
have the effect of postponing the payment of said contributions, penalties or interest, or
depriving the sa*d—-Emp}eﬁnea&—Seaﬁwy—Gemmmﬂ—ef—Neﬁh—Gafehﬁa—Dmsmn of
Employment Security of any priority in order of payment provided in any other statute under
which payment of the said contributions, penalties and interest or either of the same may be
required. The superior court or any appellate court shall have full power and authority to issue
any and all executions, orders, decrees, or writs that may be necessary to carry out the terms of

. said decision or determination of the Cemmissiea—Division or to collect any amount of

contribution, penalty or interest adjudged to be due the Commissien-Division by said decision
or determination. In case of an appeal from any decision or determination of the Commission
Division to the superior court or from any judgment of the superior court to the appellate
division all proceedings to enforce said judgment, decision, or determination shall be stayed
until final determination of such appeal but no proceedings for the collection of any amount of
contribution, penalty or interest due on same shall be suspended or stayed unless the employer
or party adjudged to pay the same shall file with the clerk of the superior court a bond in such
amount not exceeding double the amount of contribution, penalty, interest or amount due and
with such sureties as the clerk of the superior court deems necessary conditioned upon the
payment of the contribution, penalty, interest or amount due when the appeal shall be finally
decided or terminated.

)t) The conduct of hearings shall be governed by suitable rules and regulations
established by the Cemmission—Secretary of Commerce. The manner in which appeals and
hearings shall be presented and conducted before the Cemmissien-Division shall be governed
by suitable rules and regulations established by it—the Secretary. The Cemmission-Division
shall not be bound by common-law or statutory rules of evidence or by technical or formal
rules of procedure but shall conduct hearings in such manner as to ascertain the substantial
rights of the parties.

€e)(u) Notices of hearing shall be issued by the Cemmissien—Division or its authorized
representative and sent by registered mail, return receipt requested, to the last known address of
any employing unit, employers, persons, or firms involved. The notice shall be sent at least
1015 days prior to the hearing date and shall contain notification of the place, date, hour, and
purpose of the hearing. Subpoenas for witnesses to appear at any hearing shall be issued by the
Cemmissien-Division or its authorized representative and shall order him-the witness to appear
at the time, date and place shown thereon. Any bond or other undertaking required to be given
in order to suspend or stay any execution shall be given payable to the Employment-Seeurity
Cemmission-of Nerth-Carelina—Department of Commerce. Any such bond or other undertaking
may be forfeited or sued upon as are any other undertakings payable to the State.

)(v) None of the provisions or sections herein set forth in subsections (m)-(q) shall have
the force and effect nor shall the same be construed or interpreted as repealing any of the
provisions of G.S. 96-15 which provide for the procedure and determination of all claims for
benefits and such claims for benefits shall be prosecuted and determined as provided by said
G.S. 96-15.
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¢)(w) Upon a finding of good cause, the Commissien-Division shall have the power in its
sole discretion to forgive, in whole or in part, any overpayment arising under G.S. 96-18(g)(2).

#)(x) Confidentiality of Records, Reports, and Information Obtained from Claimants,
Employers, and Units of Government.

(1

@

Confidentiality of Information Contained in Records and Reports. — (i)
Except as hereinafter otherwise provided, it shall be unlawful for any person
to obtain, disclose, or use, or to authorize or permit the use of any
information which is obtained from any employing unit, individual, or unit
of government pursuant to the administration of this Chapter or
G.S. 108A-29. (ii) Any claimant or employer or their legal representatives
shall be supplied with information from the records of the Empleyment
Seeurity—Commission—Division to the extent necessary for the proper
presentation of claims or defenses in any proceeding under this Chapter.
Notwithstanding any other provision of law, any claimant may be supplied,
subject to restrictions as the Cemmission—Division may by regulation
prescribe, with any information contained in his payment record or on his
most recent monetary determination, and any individual, as well as any
interested employer, may be supplied with information as to the individual's
potential benefit rights from claim records. (iii) Subject to restrictions as the
Cemmissien—Secretary may by regulation provide, information from the
records of the Employment-Seecurity-Commission—Division may be made
available to any agency or public official for any purpose for which
disclosure is required by statute or regulation. (iv) The Commission-Division
may, in its sole discretion, permit the use of information in its possession by
public officials in the performance of their public duties. (v) The
Commission—Division shall release the payment and the amount of
unemployment compensation benefits upon receipt of a subpoena in a
proceeding involving child support. (vi) The Cemsission—Division shall
furnish to the State Controller any information the State Controller needs to
prepare and publish a comprehensive annual financial report of the State or
to track debtors of the State.

Job Service Information. — (i) Except as hereinafter otherwise provided it is
unlawful for any person to disclose any information obtained by the Nerth
Carolina—State—Employment—Serviee—Division from workers, employers,
applicants, or other persons or groups of persons in the course of
administering the State Public Employment Service Program. Provided,
however, that if all interested parties waive in writing the right to hold such
information confidential, the information may be disclosed and used but
only for those purposes that the parties and the Commission-Division have
agreed upon in writing. (ii) The Employment-Service-Division shall make
public, through the newspapers and any other suitable media, information as
to job openings and available applicants for the purpose of supplying the
demand for workers and employment. (iii) The Labor Market Information
Diwisien—Unit shall collect, collate, and publish statistical and other
information relating to the work under the Ceommissien'sDivision's
jurisdiction; investigate economic developments, and the extent and causes
of unemployment and its remedies with the view of preparing for the
information of the General Assembly such facts as in the
Commissien'sDivision's opinion may make further legislation desirable. (iv)
Except as provided by Cemmission—regulation,—rules adopted by the

Division, any information published pursuant to this subdivision shall not be
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Page 16

€)

(4)

©)

6

Q)

(7a)

(7b)

published in any manner revealing the identity of the applicant or the
employing unit.

Penalties for Disclosure or Improper Use. — Any person violating any
provision of this section may be fined not less than twenty dollars ($20.00)

nor more than two hundred dollars ($200-00);-er-imprisoned—for-not-longer

than-90-days;-er-beth-($200.00).
Regulations. — The Commissien-Division may provide by regulatien-rule for

procedures by which requests for information will be considered and the
methods by which such information may be disclosed. The Cemmission
Division is authorized to provide by regulation for the assessment of fees for
securing and copying information released under this section.

Privileged Status of Letters and Reports and Other Information Relating to
Administration of this Chapter. — All letters, reports, communication, or any
other matters, either oral or written, including any testimony at any hearing,
from the employer or employee to each other or to the Commissien-Division
or any of its agents, representatives, or employees, which letters, reports, or
other communication shall have been written, sent, delivered, or made in
connection with the requirements of the administration of this Chapter, shall
be absolutely privileged communication in any civil or criminal proceedings
except proceedings pursuant to or involving the administration of this
Chapter and except proceedings involving child support and only for the
purpose of establishing the payment and amount of unemployment
compensation benefits. Nothing in this subdivision shall be construed to
prohibit the Cemmissien,—Division, upon written request and on a
reimbursable bas1s only, from d1sclosmg mformatlon from the records of a
proceeding befe : i3 : er-he
oﬁﬁeer—by—»ﬂaatever—ﬂame—eaﬂed—complled for the purpose of resolvmg
issues raised pursuant to the Employment Security Law.

Nothing in this subsection (t) shall operate to relieve any claimant or
employing unit from disclosing any information required by this Chapter or
by regulations promulgated thereunder.

Nothing in this subsection (t) shall be construed to prevent the Commission
Division from allowing any individual or entity to examine and copy any
report, return, or any other written communication made by that individual
or entity to the Commissien;-Division, its agents, or its employees. -

Nothing in this subsection (t) shall be construed to prevent the Commission
Division from disclosing, upon request and on a reimbursable basis only, to
officers and employees of the Department of Housing and Urban
Development and to representatives of a public housing agency as defined in
Section 303(i)(4) of the Social Security Act, any information from the
records of the Empleymeﬂt—Seeuﬂ-Ey—Gemmrssmn—Dwnswn with respect to
individuals applying for or participating in any housing assistance program
administered by the Department of Housing and Urban Development who
have signed an appropriate consent form approved by the Secretary of
Housing and Urban Development. It is the purpose of this paragraph to
assure the EmploymentSecurity—Commission's—compliance with Section
303(i)(1) of the Social Security Act and it shall be construed accordingly.
Nothing in this subsection (t) shall be construed to prevent the Commissien
Division from disclosing, upon request and on a reimbursable basis, to the
Secretary of Health and Human Services, any information from the records

of the Employment-Seecurity-Commission-Division as may be required by
House Bill 813*-First Edition
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Section 303(h)(1) of the Social Security Act. It is the purpose of this
paragraph to assure compliance with Section 303(h)(1) of the Social Security
Act and it shall be construed accordingly.

(8)  Any finding of fact or law, judgment, determination, conclusion or final
order made by an—adjudicator,—appeals—referee;—commissioner,—the
Commission-the Assistant Secretary, the Board of Review, a hearing officer,

appeals referee. or any other person acting under authority of the
Ceommissien—Division pursuant to the Employment Security Law is not
admissible or binding in any separate or subsequent action or proceeding,
between a person and his present or previous employer brought before an
arbitrator, court or judge of this State or the United States, regardless of
whether the prior action was between the same or related parties or involved
the same facts.

Provided, however, any finding of fact or law, judgment, determination,

conclusion, or final order made by an—adjudicator,—appeals—referee;
commissioner;,—the—Commission—the Assistant Secretary, the Board of

Review, a hearing officer, appeals referee, or any other person acting under
the authority of the Commission pursuant to the Employment Security Law
shall be admissible in proceedings before the North Carolina Industrial
Commission. _

@(y) Service of process upon the Cemmissien—Division in any proceeding instituted
before an administrative agency or court of this State shall be pursuant to G.S. 1A-1, Rule
4(3)(4); however, notice of the requirement to withhold unemployment compensation benefits
pursuant to G.S. 110-136.2(f) shall be served upon the process agent for the Employment
Seeurity Commissien-Division by regular or courier mail.

©9(z) Advisory rulings may be made by the Cemmissien-Division with respect to the
applicability of any statute or rule administered by the Cemmission;-Division, as follows:

(1)  All requests for advisory rulings shall be made in writing and submitted to
the-Chief-Counsel:Division. Such requests shall state the facts and statutes or
rules on which the ruling is requested.

(2)  The Chief-Counsel-Division may request from any person securing an
advisory ruling any additional information that is necessary. Failure to
supply such additional information shall be cause for the Cemmission
Division to decline to issue an advisory ruling.

(3)  The Cemmission-Division may decline to issue an advisory ruling if any
administrative or judicial proceeding is pending with the person requesting
the ruling on the same factual grounds. The Cemmission—Division may
decline to issue an advisory ruling if such a ruling may harm the
Commissien'sDivision's interest in any litigation in which it is or may be a
party.

(4)  All advisory rulings shall be issued no later than 30 days from the date all
information necessary to make a ruling has been received by the Chief
Counsel:Division.

(5) No advxsory ruling shall be binding upon the Cemmission-Division provided
that in any subsequent enforcement action initiated by the Commission;
Division, any person's reliance on such ruling shall be considered in
mitigation of any penalty sought to be assessed."

SECTION 2.4. G.S. 96-5 reads as rewritten:

"§ 96-S. Employment Security Administration Fund.

(a) Special Fund. — There is hereby created in the State treasury a special fund to be

known as the Employment Security Administration Fund. All moneys which are deposited or
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paid into this fund shall be continuously available to the Cemmissien-Secretary for expenditure
in accordance with the provisions of this Chapter, and shall not lapse at any time or be
transferred to any other fund. The Employment Security Administration Fund, except as
otherwise provided in this Chapter, shall be subject to the provisions of the State Budget Act
(Chapter 143C of the General Statutes) and the Personnel Act (G.S. 126-1 et seq.). All moneys
in this fund which are received from the federal government or any agency thereof or which are
appropriated by this State for the purpose described in G.S. 96-20 shall be expended solely for
the purposes and in the amounts found necessary by the Secretary of Labor for the proper and
efficient administration of this Chapter. The fund shall consist of all moneys appropriated by
this State, all moneys received from the United States of America, or any agency thereof,
including the Secretary of Labor, and all moneys received from any other source for such
purpose, and shall also include any moneys received from any agency of the United States or
any other state as compensation for services or facilities supplied to such agency, any amounts
received pursuant to any surety bond or insurance policy or from other sources for losses
sustained by the Employment Security Administration Fund or by reason of damage to
equipment or supplies purchased from moneys in such fund, and any proceeds realized from
the sale or disposition of any such equipment or supplies which may no longer be necessary for
the proper administration of this Chapter: Provided, any interest collected on contributions
and/or penalties collected pursuant to this Chapter shall be paid into the Special Employment
Security Administration Fund created by subsection (c) of this section. All moneys in this fund
shall be deposited, administered, and disbursed in the same manner and under the same
conditions and requirements as is provided by law for other special funds in the State treasury,
and shall be maintained in a separate account on the books of the State treasury. The State
Treasurer shall be liable on his official bond for the faithful performance of his duties in
connection with the Employment Security Administration Fund provided for under this
Chapter. Such liability on the official bond shall be effective immediately upon the enactment
of this provision, and such liability shall exist in addition to any liability upon any separate"
bond existent on the effective date of this provision, or which may be given in the future. All
sums recovered on any surety bond for losses sustained by the Employment Security
Administration Fund shall be deposited in said fund.

(b)  Replacement of Funds Lost or Improperly Expended. — If any moneys received
from the Secretary of Labor under Title III of the Social Security Act, or any unencumbered
balances in the Employment Security Administration Fund or any moneys granted to this State
pursuant to the provisions of the Wagner-Peyser Act, or any moneys made available by this
State or its political subdivisions and matched by such moneys granted to this State pursuant to
the provisions of the Wagner-Peyser Act, are found by the Secretary of Labor, because of any
action or contingency, to have been lost or expended for purposes other than, or in amounts in
excess of those found necessary by the Secretary of Labor for the proper administration of this
Chapter, it is the policy of this State that such moneys, not available from the Special
Employment Security Administration Fund established by subsection (c) of this section, shall
be replaced by moneys appropriated for such purpose from the general funds of this State to the
Employment Security Administration Fund for expenditure as provided in subsection (a) of this
section. Upon receipt of notice of such a finding by the Secretary of Labor, the Commission
Division shall promptly pay from the Special Employment Security Administration Fund such
sum if available in such fund; if not available, it shall promptly report the amount required for
such replacement to the Governor and the Governor shall, at the earliest opportunity, submit to
the legislature a request for the appropriation of such amount.

(¢)  There is hereby created in the State treasury a special fund to be known as the
Special Employment Security Administration Fund. All interest and penalties, regardless of
when the same became payable, collected from employers under the provisions of this Chapter
subsequent to June 30, 1947 as well as any appropriations of funds by the General Assembly,
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shall be paid into this fund. No part of said fund shall be expended or available for expenditure
in lieu of federal funds made available to the Commission-Secretary for the administration of
this Chapter. Said fund shall be used by the Cemmissiea-Division for the payment of costs and
charges of administration which are found by the Secretary of Labor not to be proper and valid
charges payable out of any funds in the Employment Security Administration Fund received
from any source and shall also be used by the Cemmission-Secretary for: (i) extensions, repairs,
enlargements and improvements to buildings, and the enhancement of the work environment in
buildings used for Commissien-Division business; (ii) the acquisition of real estate, buildings
and equipment required for the expeditious handling of Cemmissien-Division business; and
(iii) the temporary stabilization of federal funds cash flow. The EmploymentSecurity
Commissiop—Division may use funds either from the Special Employment Security
Commission Administration Fund created by this subsection or from federal funds, or from a
combination of the two, to offset the costs of compliance with Article 7A of Chapter 163 of the
General Statutes of North Carolina or compliance with P.L. 103-31. Refunds of interest
allowable under G.S. 96-10, subsection (€) shall be made from this special fund: Provided, such
interest was deposited in said fund: Provided further, that in those cases where an employer
takes credit for a previous overpayment of interest on contributions due by such employer
pursuant to G.S.96-10, subsection (e), that the amount of such credit taken for such
overpayment of interest shall be reimbursed to the Unemployment Insurance Fund from the
Special Employment Security Administration Fund. The Special Employment Security
Administration Fund, except as otherwise provided in this Chapter, shall be subject to the
provisions of the State Budget Act (Chapter 143C of the General Statutes) and the Personnel
Act (G.S.126-1 et seq.). All moneys in this fund shall be deposited, administered, and
disbursed in the same manner and under the same conditions and requirements as is provided
by law for other special funds in the State treasury, and shall be maintained in a separate
account on the books of the State treasury. The State Treasurer shall be liable on his official
bond for the faithful performance of his duties in connection with the Special Employment
Security Administration Fund provided for under this Chapter. Such liability on the official
bond shall be effective immediately upon the enactment of this provision, and such liability
shall exist in addition to any liability upon any separate bond existent on the effective date of
this provision, or which may be given in the future. All sums recovered on any surety bond for
losses sustained by the Special Employment Security Administration Fund shall be deposited in
said fund. The moneys in the Special Employment Security Administration Fund shall be
contmuously available to the Commission—Division for expenditure in accordance with the
provisions of this section.

(c1)  Repealed by Session Laws 2004-124, s. 13.7B(b), effective July 20, 2004.

(d) The other provisions of this section and G.S. 96-6, to the contrary notwithstanding,
the Commission—Secretary is authorized to requisition and receive from its account in the
unemployment trust fund in the treasury of the United States of America, in the manner
permitted by federal.law, such moneys standing to its credit in such fund, as are permitted by
federal law to be used for expense of administering this Chapter and to expend such moneys for
such purpose, without regard to a determination of necessity by a federal agency. The State
Treasurer shall be treasurer and custodian of the amounts of money so requisitioned. Such
moneys shall be deposited, administered, and disbursed in the same manner and under the same
conditions and requirements as are provided by law for other special funds in the State treasury.

(e) Reed Bill Fund Authorization. — Subject to a specific appropriation by the General
Assembly of North Carolina to the Employment—Security—Commission—Department of
Commerce, Division of Employment Security out of funds credited to and held in this State's
account in the Unemployment Trust Fund by the Secretary of the Treasury of the United States
pursuant to and in accordance with section 903 of the Social Security Act, the Commission
Division is authorized to utilize such funds for the administration of the Employment Security
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Law, including personal services, operating and other expenses incurred in the administration
of said law, as well as for the purchase or rental, either or both, of offices, lands, buildings or
parts of buildings, fixtures, fum1sh1ngs, equipment, supplies and the construction of buildings
or parts of buildings, suitable for use in this State by the Employment-Security-Commission;
Division, and for the payment of expenses incurred for the construction, maintenance,
improvements or repair of, or alterations to, such real or personal property. Provided, that any
such funds appropriated by the General Assembly shall not exceed the amount in the
Unemployment Trust Fund which may be obligated for expenditure for such purposes; and
provided that said funds shall not be obligated for expenditure, as herein provided, after the
close of the two-year period which begins on the effective date of the appropriation.

® Employment Security Cemmission-Reserve Fund. — There is created in the State
treasury a special trust fund, separate and apart from all other public moneys or funds of this
State, to be known as the Employment Security Cemmissien—Reserve Fund, hereinafter
"Reserve Fund". Part of the proceeds from the tax on contributions imposed in G.S. 96-9(b)(3)j
shall be credited to the Reserve Fund, as specified in that statute. The moneys in the Reserve
Fund may be used by the Cemmission—Secretary for loans to the Unemployment Insurance
Fund, as security for loans from the federal Unemployment Insurance Trust Fund, and to pay
any interest required on advances under Title XII of the Social Security Act, and shall be
continuously available to the Cemmissien—Division for expenditure in accordance with the
provisions of this section. The State Treasurer shall be ex officio the treasurer and custodian
and shall invest said moneys in accordance with existing law as well as rules and regulations
promulgated pursuant thereto. Furthermore, the State Treasurer shall disburse the moneys in
accordance with the directions of the Cemmission—Secretary and in accordance with such
regulations as the Commission-Secretary may prescribe.

Administrative costs for the collection of the tax and interest payable to the Reserve Fund
shall be borne by the Special Employment Security Administration Fund.

The interest earned from investment of the Reserve Fund moneys shall be deposited in a
fund hereby established in the State Treasurer's Office, to be known as the "Worker Training
Trust Fund". These moneys shall be used to:

(1)  Fund programs, specifically for the benefit of unemployed workers or
workers who have received notice of long-term layoff or permanent
unemployment, which will enhance the employability of workers, including,
but not limited to, adult basic education, adult high school or equivalency
programs, occupational skills training programs, assessment, job counseling
and placement programs;

(2)  Continue operation of local Empleyment—Seeurity Commission—Division
offices throughout the State; or

3) Provide refunds to employers.

The use of funds from the Worker Training Trust Fund, for the purposes set out in the
above paragraph, shall be pursuant to appropriations in the Current Operations Appropriations
Act. Funds appropriated from the Worker Training Trust Fund that are unexpended and
unencumbered at the end of the fiscal year for which they are appropriated shall revert to the
State treasury to the credit of the Worker Training Trust Fund in accordance with
G.S. 143C-1-2.

(g) Notwithstanding subsection (f) of this section, the State Treasurer may invest not
more than a total of twenty-five million dollars ($25,000,000) of funds in the Employment
Security Cemmission-Reserve Fund established under subsection (f) of this section in securities
issued by the North Carolina Technological Development Authority, Inc., the proceeds for
which are directed to support investment in venture capital funds. The State Treasurer shall
report to the Joint Legislative Commission on Governmental Operations and the Fiscal
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Research Division on October 1 and March 1 of each fiscal year on investments made pursuant
to this subsection."

SECTION 2.5. G.S. 96-6 reads as rewritten:
"§ 96-6. Unemployment Insurance Fund.

(a) Establishment and Control. — There is hereby established as a special fund, separate
and apart from all public moneys or funds of this State, an Unemployment Insurance Fund,
which shall be administered by the Cemmission—Division's Employment Insurance Section
exclusively for the purposes of this Chapter. This fund shall consist of:

(1)  All contributions collected under this Chapter, together with any interest
earned upon any moneys in the fund;

(2)  Any property or securities acquired through the use of moneys belonging to
the fund;

(3)  All earnings of such property or securities;

(4) Any moneys received from the federal unemployment account in the
unemployment trust fund in accordance with Title XII of the Social Security
Act as amended,;

(5)  All moneys credited to this State's account in the Unemployment Trust Fund
pursuant to section 903 of Title IX of the Social Security Act, as amended,
(U.S.C.A. Title 42, sec. 1103 (a));

(6)  All moneys paid to this State pursuant to section 204 of the Federal-State
Extended Unemployment Compensation Act of 1970;

(7)  Reimbursement payments in lieu of contributions.

All moneys in the fund shall be commingled and undivided.

(b)  Accounts and Deposit. — The State Treasurer shall be ex officio the treasurer and
custodian of the fund who shall disburse such fund in accordance with the directions of the
Cemmission-Secretary and in accordance with such regulations as the Cemmission-Division
shall prescribe. He shall maintain within the fund three separate accounts:

(1) A clearing account,

(2)  Anunemployment trust fund account, and

(3) A benefit account.

All moneys payable to the fund, upon receipt thereof by the Commissien;-Division, shall be
forwarded immediately to the treasurer who shall immediately deposit them in the clearing
account. Refunds payable pursuant to G.S. 96-10 may be paid from the clearing account upon
warrants issued upon the treasurer as provided in G.S. 143B-426.40G under the requisition of
the Commissien—Division. After clearance thereof, all other moneys in the clearing account
shall be immediately deposited with the secretary of the treasury of the United States of
America to the credit of the account of this State in the unemployment trust fund, established
and maintained pursuant to section 904 of the Social Security Act, as amended, any provision
of law in this State relating to the deposit, administration, release, or disbursement of moneys in
the possession or custody of this State to the contrary notwithstanding. The benefit account
shall consist of all moneys requisitioned from this State's account in the unemployment trust
fund. Moneys in the clearing and benefit accounts may be deposited by the treasurer, under the
direction of the Cemmission;—Secretary, in any bank or public depository in which general
funds of the State may be deposited, but no public deposit insurance charge or premium shall
be paid out of the fund. The State Treasurer shall be liable on his official bond for the faithful
performance of his duties in connection with the unemployment insurance fund provided for
under this Chapter. Such liability on the official bond shall be effective immediately upon the
enactment of this provision, and such liability shall exist in addition to any liability upon any
separate bond existent on the effective date of this provision, or which may be given in the
future. All sums recovered on any surety bond for losses sustained by the unemployment
insurance fund shall be deposited in said fund.
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(¢)  Moneys shall be requisitioned from this State's account in the unemployment trust
fund solely for the payment of benefits (including extended benefits) and in accordance with
regulations prescribed by the Cemmission—Secretary. The Cemmissien-Division shall, from
time to time, requisition from the unemployment trust fund such amounts, not exceeding the
accounts standing to its account therein, as it deems necessary for the payment of benefits for a
reasonable future period. Upon receipt thereof the treasurer shall deposit such moneys in the
benefit account and shall pay all warrants drawn thereon as provided in G.S. 143B-426.40G
and requisitioned by the Commissien-Division for the payment of benefits solely from such
benefit account. Expenditures of such moneys in the benefit account and refunds from the
clearing account shall not be subject to approval of the Budget Bureau or any provisions of law
requiring specific appropriations or other formal release by State officers of money in their
custody. All warrants issued upon the treasurer for the payment of benefits and refunds shall be
issued as provided in G.S. 143B-426.40G as requisitioned by the ehairman-of-the-Commission

Secretary, the Assistant Secretary, or a duly authorized agent of the Cemmission-Division for
that purpose. Any balance of moneys requisitioned from the unemployment trust fund which
remains unclaimed or unpaid in the benefit account after the expiration of the period for which
such sums were requisitioned shall either be deducted from estimates for, and may be utilized
for the payment of, benefits during succeeding periods, or, in the discretion of the Commission,
shall be redeposited with the Secretary of the Treasury of the United States of America, to the
credit of this State's account in the unemployment trust fund, as provided in subsection (b) of
this section.

(d)  Management of Funds upon Discontinuance of Unemployment Trust Fund. — The
provisions of subsections (a), (b), and (c), to the extent that they relate to the unemployment
trust fund, shall be operative only so long as such unemployment trust fund continues to exist,
and so long as the Secretary of the Treasury of the United States of America continues to
maintain for this State a separate book account of all funds deposited therein by this State for
benefit purposes, together with this State's proportionate share of the earnings of such
unemployment trust fund, from which no other state is permitted to make withdrawals. If and
when such unemployment trust fund ceases to exist, or such separate book account is no longer
maintained, all moneys, properties, or securities therein belonging to the Unemployment
Insurance Fund of this State shall be transferred to the treasurer of the Unemployment
Insurance Fund, who shall hold, invest, transfer, sell, deposit, and release such moneys,
properties, or securities in a manner approved by the Commission;-Secretary of the Department
of Commerce, in accordance with the provisions of this Chapter: Provided, that such moneys
shall be invested in the following readily marketable classes of securities: Bonds or other
interest-bearing obligations of the United States of America or such investments as are now
permitted by law for sinking funds of the State of North Carolina; and provided further, that
such investment shall at all times be so made that all the assets of the fund shall always be
readily convertible into cash when needed for the payment of benefits. The treasurer shall
dispose of securities or other properties belonging to the Unemployment Insurance Fund only
under the direction of the Commissien-Secretary of the Department of Commerce.

(e) Benefits shall be deemed to be due and payable under this Chapter only to the extent
provided in this Chapter and to the extent that moneys are available therefor to the credit of the
Unemployment Insurance Fund, and neither the State nor the Commissien-Division shall be
liable for any amount in excess of such sums.

® Any interest required to be paid on advances under Title XII of the Social Security
Act shall be paid in a timely manner and shall not be paid, directly or indirectly, from amounts
in the Unemployment Insurance Fund."

SECTION 2.6. G.S. 96-7(a) reads as rewritten:
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"(a) In any civil action to enforce the provisions of this Chapter, the Commission
Secretary, the Department, and the State may be represented by any qualified attorney who is
designated by it for this purpose.”

SECTION 2.7.(a) G.S. 96- 8(2) is repealed.
SECTION 2.7.(b) G.S. 96-8 is amended by adding the following new subd1v151ons
to read:
"§ 96-8. Definitions.
As used in this Chapter, unless the context clearly requires otherwise:

(3a) Department. — The North Carolina Department of Commerce.

(3b) Division or DES. — The Department's Division of Employment Security.
(3¢c) EIS. — The Employment Insurance Section of DES.

(3d) ESS. - The Employment Security Section of DES.

(8¢c) Secretary. — The Secretary of the Department of Commerce or the Assistant
Secretary in charge of the Division of Employment Security.

SECTION 2.7.(c) G.S. 96-8(5)a. and b. read as rewritten:
"(5) "Employer" means:

a. Any employing unit which (a) within the current or preceding
calendar year, and which for some portion of a day in each of 20
different calendar weeks within such calendar year (whether or not
such weeks are or were consecutive), has or had in employment one
or more individuals (not necessarily simultaneously and irrespective
of whether the same individuals are or were employed in each such
week); or (b) in any calendar quarter in either the current or
preceding calendar year paid for service in employment wages of one
thousand five hundred dollars ($1,500) or more. Provided further, for
the purpose of this paragraph, "employment" shall include services
which would constitute "employment" but for the fact that such
services are deemed to be performed entirely within another state
pursuant to an election under an arrangement entered into by the
Cemmission-Division pursuant to subsection (I) of G.S. 96-4, and an
agency charged with the administration of any other state or federal
employment security law. Provided further, for the purpose of this
paragraph, "week" means a period of seven consecutive calendar
days, and when a calendar week falls partly within each of two
calendar years, the days of that week up to January 1 shall be deemed
one calendar week, and the days beginning January 1, another such
week.

b. Any employing unit which acquired the organization, trade or
business, or substantially all the assets thereof, of another which at
.the time of such acquisition was an employer subject to this Chapter,
or which acquired a part of the organization, trade, or business of
another, which at the time of such acquisition was an employer
subject to this Chapter; provided, such other -would have been an
employer under paragraph a of this subdivision if such part had
constituted its entire organization, trade, or business; provided
further, that G.S. 96-10, subsection (d), shall not be applicable to an
individual or employing unit acquiring such part of the organization,
trade or business. The provisions of G.S. 96-11(a) to the contrary
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notwithstanding, any employing unit which becomes an employer
solely by virtue of the provisions of this paragraph shall not be liable
for contributions based on wages paid or payable to individuals with
respect to employment performed by such individuals for such
employing unit prior to the date of acquisition of the organization,
trade, business, or a part thereof as specified herein, or substantially
all the assets of another, which at the time of such acquisition was an
employer subject to this Chapter. This provision shall not be
applicable with respect to any employing unit which is an employer
by reason of any other provision of this Chapter. A successor by total
acquisition under the provisions of this paragraph may be relieved
from coverage hereunder by making written application with the
Commission within 60 days from the date the Commissien-Division
mails him a notification of his liability and provided the Cemmissien
Division finds the predecessor was an employer at the time of such
acquisition only because such predecessor had failed to make
application for termination of coverage as provided in G.S. 96-11 of
this Chapter. A successor.under the provisions of this paragraph who
becomes an employer by virtue of having acquired a part of the
organization, trade or business of the predecessor hereunder may be
relieved from coverage upon making written application with the
Coemmissien-Division within 60 days from the date the Commissien
Division mails him a notification of his liability and the Commissien
Division finds that the predecessor could have terminated by making
the application under G.S. 96-11 if the part acquired had constituted
all of the predecessor's business."

SECTION 2.7.(d) G.S. 96-8(6)d., f.2., and k.3. read as rewritten:

"(6) .d.

Services not covered under paragraph b of this subdivision, and
performed entirely without this State, with respect to no part of
which contributions are required and paid under an employment
security law of any other state or of the federal government, shall be
deemed to be employment subject to this Chapter if the individual
performing such service is a resident of this State and the
Commissien-Division approves the election of the employing unit for
whom such services are performed that the entire service of such
individual shall be deemed to be employment subject to this Chapter,
and services covered by an election duly approved by the
Cemmissien-Division in accordance with an arrangement pursuant to
subsection (1) of G.S. 96-4 shall be deemed to be employment during
the effective period of such election.

The term "employment” shall include:

2. Services covered by an election duly approved by the
Commissien—Division in accordance with an arrangement
pursuant to G.S. 96-4, subsection (1), of this Chapter during

the effective period of such election.

The term "employment" does not include:

House Bill 813*-First Edition
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3.

Service with respect to which unemployment insurance is

payable under an employment security system established by

an act of Congress: Provided, that the Cemmissien-Division

is hereby authorized and directed to enter into agreements

with the proper agencies under such act of Congress, which

agreements shall become effective 10 days after publication

thereof in the manner provided in G.S. 96-4(b) for general .
rules, to provide potential rights to benefits under this

Chapter, acquired rights to unemployment insurance under

act of Congress, or who have, after acquiring potential rights
to unemployment insurance, under such act of Congress,
acquired rights to benefits under this Chapter.

SECTION 2.7.(e) G.S. 96-8(10) reads as rewritten:
"(10) (Effective until July 1, 2011) Total and partial unemployment.
a. For the purpose of establishing a benefit year, an individual shall be
deemed to be unemployed:

1

If the individual has payroll attachment but, because of lack
of work during the payroll week for which the individual is
requesting the establishment of a benefit year, the individual
worked less than the equivalent of three customary scheduled
full-time days in the establishment, plant, or industry in
which the individual has payroll attachment as a regular
employee. If a benefit year is established, it shall begin on the
Sunday preceding the payroll week ending date.

If the individual has no payroll attachment on the date the
individual reports to apply for unemployment insurance. If a
benefit year is established, it shall begin on the Sunday of the
calendar week with respect to which the claimant met the
reporting  requirements providled by Cemmissien

regulatien-rules adopted by the Division.

b. For benefit weeks within an established benefit year, a claimant shall
be deemed to be:

L.

House Bill 813*-First Edition

Totally unemployed, irrespective of job attachment, if a
claimant's earnings for such week, including payments
defined in subparagraph ¢ below, would not reduce the
claimant's weekly benefit amount as prescribed by
G.S. 96-12(c).

Partially unemployed, if the claimant has payroll attachment
but because of lack of work during the payroll week for
which the claimant is requesting benefits the claimant worked
less than three customary scheduled full-time days in the
establishment, plant, or industry in which the claimant is
employed and whose earnings from such employment
(including payments defined in subparagraph ¢ below) would
qualify the claimant for a reduced payment as prescribed by
G.S. 96-12(c). :
Part-totally unemployed, if the claimant had no job
attachment during all or part of such week and whose
earnings for odd jobs or subsidiary work (including payments
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defined in subparagraph ¢ below) would qualify the claimant

for a reduced payment as prescribed by G.S. 96-12(c).
(For suspension of enforcement, see note) No individual shall be
considered unemployed if, with respect to the entire calendar week,
the individual is receiving, has received, or will receive as a result of
the individual's separation from employment, remuneration in the
form of (i) wages in lieu of notice, (ii) accrued vacation pay, (iii)
terminal leave pay, (iv) separation pay, or (v) dismissal payments or
wages by whatever name. Provided, however, if such payment is
applicable to less than the entire week, the claimant may.be
considered to be unemployed as defined in subsections a and b of this
paragraph. Sums received by any individual for services performed

_as an elected official who holds an elective office, as defined in

G.S. 128-1.1(d), or as a member of the N. C. National Guard, as
defined in G.S. 127A-3, or as a member of any reserve component of
the United States Armed Forces shall not be considered in
determining that individual's employment status under this
subsection. Benefits paid under this subdivision shall not be charged
to the account or accounts of the base period employer or employers.

An individual's week of unemployment shall be deemed to
commence only after his—the individual's registration at an
employment office, except as the Cemmission—may—byregulation
Division by rule may otherwise prescribe.

Repealed by Session Laws 2009-506, s. 2, effective October 1, 2009,
and applicable to claims filed on or after that date.

No substitute teacher or other substitute school personnel shall be
considered unemployed for days or weeks when not called to work
unless the individual is or was employed as a full-time substitute
during the period of time for which the individual is requesting
benefits. For the purposes of this subsection, full-time. substitute is
defined as a substitute employee who works more than 30 hours a
week on a continual basis for a period of six months or more.

(Effective July 1, 2011) Total and partial unemployment.

For the purpose of establishing a benefit year an individual shall be

deemed to be unemployed:

1. If he has payroll attachment but, because of lack of work

- during the payroll week for which he is requesting the
establishment of a benefit year, he worked less than the
equivalent of three customary scheduled full-time days in the
establishment, plant, or industry in which he has payroll
attachment as a regular employee. If a benefit year is
established, it shall begin on the Sunday preceding the payroll
week ending date.

2. If he has no payroll attachment on the date he reports to apply
for unemployment insurance. If a benefit year is established,
it shall begin on the Sunday of the calendar week with respect
to which the claimant. met the reporting requirements
provided by Cemmission—regulation-rules adopted by the
Division.

For benefit weeks within an established benefit year, a claimant shall

be deemed to be:

House Bill 813*-First Edition -
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1. Totally unemployed, irrespective of job attachment,.if his
earnings for such week, including payments defined in
subparagraph ¢ below, would not reduce his weekly benefit
amount as prescribed by G.S. 96-12(c).

2. Partially unemployed, if he has payroll attachment but
because of lack of work during the payroll week for which he
is requesting benefits he worked less than three customary
scheduled full-time days in the establishment, plant, or
industry in which he is employed and whose earnings from
such employment (including payments defined in
subparagraph ¢ below) would qualify him for a reduced

. payment as prescribed by G.S. 96-12(c).

3. Part-totally unemployed, if the claimant had no job
attachment during all or part of such week and whose
earnings for odd jobs or subsidiary work (including payments
defined in subparagraph ¢ below) would qualify him for a
reduced payment as prescribed by G.S. 96-12(c).

No individual shall be considered unemployed if, with respect to the

entire calendar week, he is receiving, has received, or will receive as

a result of his separation from employment, remuneration in the form

of (i) wages in lieu of notice, (ii) accrued vacation pay, (iii) terminal

leave pay, (iv) severance pay, (v) separation pay, or (vi) dismissal
payments or wages by whatever name. Provided, however, if such
payment is applicable to less than the entire week, the claimant may
be considered to be unemployed as defined in subsections a and b of
this paragraph. Sums received by any individual for services
performed as an elected official who holds an elective office, as
defined in G.S. 128-1.1(d), or as a member of the N. C. National

Guard, as defined in G.S. 127A-3, or as a member of any reserve

component of the United States Armed Forces shall not be

considered in determining that individual's employment status under

- this subsection. Provided further, however, that an individual shall be

considered to be unemployed as to receipt of severance pay for any
week the individual is registered at or attending any institution of
higher education as defined in G.S. 96-8(5)j., or secondary school as
defined in G.S.96-8(5)q., or Cemmissien—Division approved
vocational, educational, or training programs as defined in
G.S. 96-13.

An individual's week of unemployment shall be deemed to
commence only after his registration at an employment office, except
as the Gemmission—Division may by regulation—rule otherwise
prescribe.

Repealed by Session Laws 2009-506, s. 2, effective October 1, 2009,

. and applicable to claims filed on or after that date.

No substitute teacher or other substitute school personnel shall be
considered unemployed for days or weeks when not called to work
unless the individual is or was employed as a full-time substitute
during the period of time for which the individual is requesting
benefits. For the purposes of this subsection, full-time substitute is
defined as a substitute employee who works more than 30 hours a
week on a continual basis for a period of six months or more."
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SECTION 2.7.(f) G.S. 96-8(13)a. and d. read as rewritten:

"(13) a.

"Wages" shall include commissions, bonuses, any sums paid to an
‘employee by an employer pursuant to an order of any court, the
National Labor Relations Board, or any other lawfully constituted
adjudicative agency or by private agreement, consent, or arbitration
for loss of pay by reason of discharge, and the cash value of all

- remuneration in any medium other than cash. The reasonable cash -

value of remuneration in any medium other than cash shall be
estimated and determined in accordance with rules prescribed by the
Coemmission;-Division; provided, if the remuneration of an individual
is not based upon a fixed period or duration of time or if the
individual's wages are paid at irregular intervals or in such manner as
not to extend regularly over the period of employment, the wages for
any week or for any calendar quarter for the purpose of computing an
individual's right to unemployment benefits only shall be determined
in such manner as may by authorized regulations be prescribed. The
regulations shall, so far as possible, secure results reasonably similar
to those that would prevail if the individual were paid his wages at
regular intervals. The term "wages" shall not include the amount of
any payment with respect to services to, or on behalf of, an
individual in its employ under a plan or system established by an
employing unit which makes provision for individuals in its employ
generally or for a class or classes of such individuals (including any
amount paid by an employing unit for insurance or annuities, or into
a fund, to provide for any such payment), on account of (i)
retirement, or (ii) sickness or accident disability, or (iii) medical and
hospitalization expenses in connection with sickness or accident
disability or (iv) death. However, in the case of payments made to an
employee or any of his dependents on account of sickness or accident
disability, only payments which are received under a worker's
compensation law shall be excluded from the term "wages".
Furthermore, the term "wages" shall not include payment by an
employer without deduction from the remuneration of the employee
of the tax imposed upon an employee under the Federal Insurance
Contributions Act.

Wages shall not include the amount of any payment, including any
amount paid into a fund to provide for such payment, made to, or on
behalf of, an employee under a plan or system established by an
employer or others which makes provision for employees generally,
or for a class or group of employees, for the purpose of
supplementing unemployment benefits, provided that the plan has
been approved by.the Cemmissien-Division under such reasonable

regulationsrules as it shall premulgate-adopt.”

SECTION 2.7.(g) G.S.96-8(22) and (24) read as rewritten:

"(22) Average Weekly Insured Wage. — "Average weekly insured wage" is the
quotient obtained by dividing the total of the wages, as defined in
G.S. 96-8(12) and (13), reported by all insured employers by the monthly
average in insured employment under this Chapter during the immediately
preceding calendar year and further dividing the quotient obtained by 52 to
obtain a weekly rate. (For this computation the data as released annually in

House Bill 813*-First Edition



O 00~ ON W P WN) -

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43
44
45
46
47
48
49
50
51

General Assembly of North Carolina Session 2011

24)

the Employment—Security—Commission's—Division's publication "North

Carolina Insured Employment and Wage Payment" shall be used). The
quotient thus obtained shall be deemed to be the average weekly wage for
such year.

Work, for purposes of this Chapter, means any bona fide permanent
employment the acceptance of which would not result in an undue family
hardship as defined in G.S. 96-8(10a). For purposes of this definition, "bona
fide permanent employment" is presumed to include only those
employments of greater than 30 consecutive calendar days duration
(regardless of whether work is performed on all those days) provided: (a) the
presumption that an employment lasting 30 days or less is not bona fide
permanent employment may be rebutted by a finding by the Commission;
Division, either on its own motion or upon a clear and convincing showing
by an interested party that the application of the presumption would work a
substantial injustice in view of the intent of this Chapter; (b) Any decision of
the Cemmission-Division on the question of bona fide employment may be
disturbed on judicial review only upon a finding of plain error."

SECTION 2.8. G.S. 96-9 reads as rewritten:
"§ 96-9. Contributions.
(a)  Payment. —

(1)

Except as provided in subsection (d) hereof, contributions shall accrue and
become payable by each employer for each calendar year in which he is
subject to this Chapter, with respect to wages for employment (as defined in
G.S. 96-8(6)). Such contributions shall become due and be paid by each
employer to the Cemmissien-Division for the fund in accordance with such
regulations as the Cemmissien—Division may prescribe, and shall not be
deducted in whole or in part from the remuneration of individuals in his
employ. Contributions shall become due on and shall be paid on or before
the last day of the month following the close of the calendar quarter in which
such wages are paid and such contributions shall be paid by each employer
to the Commission-Division for the fund in accordance with such regulations
as the Gemmission-Division may prescribe, and shall not be deducted in
whole or in part from the remuneration of individuals in his employ,
provided, further, that if the Commission-Division shall be advised by its
duly authorized officers or agents that the collection of any contribution
under any provision of this Chapter will be jeopardized by delay, the
Commissien-Division may, whether or not the time otherwise prescribed by
law for making returns and paying such tax has expired, immediately assess
such contributions (together with all interest and penalties, the assessment of
which is provided for by law). Such contributions, penalties and interest
shall thereupon become immediately due and payable, and immediate notice

* and demand shall be made by the Cemmission-Division for the payment

thereof. Upon failure or refusal to pay such contributions, penalties, and
interest, it shall be lawful to make collection thereof as provided by
G.S. 96-10 and subsections thereunder and such collection shall be lawful
without regard to the due date of contributions herein prescribed, provided,
further, that nothing in this paragraph shall be construed as permitting any
refund of contributions heretofore paid under the law and regulations in
effect at the time such contributions were paid.
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€)

©)

)

®)

)

(10)

Benefits paid employees of this State shall be financed and administered in
accordance with the provisions and conditions of G.S. 96-9(d) required for
nonprofit organizations; except as provided by suitable regulations which
may be adopted by the Cemmission—Division. The Department of
Administration shall make an election with respect to financing all such
benefits.

If the amount of the contributions shown to be due after all credits is less
than five dollars ($5.00), no payment need be made. If an employer has paid
contributions, penalties, and/or interest in excess of the amount due, this
shall be considered an overpayment and refunded provided no other debts
are owed to the Commission—Division by the employer. Overpayments of
less than five dollars ($5.00) shall be refunded only upon receipt by the
Chairman of a written demand for such refund from the employer. Nothing
herein shall be construed to change or extend the limitation set forth in
G.S. 96-10(e), (f), and (i).

Effective with the quarter ending September 30, 1999, every employer with
100 or more employees, and every person or organization that, as agent,
reports wages on a total of 100 or more employees on behalf of one or more
subject employers, shall file that portion of the "Employer's Quarterly Tax
and Wage Report" that contains the name, social security number, and gross
wages of each individual in employment on magnetic tapes or diskettes in a
format prescribed by the Cemmission: Division.

For failure of an employer to comply with this subdivision, there shall be
added to the amount required to be shown as tax in the reports a penalty of
twenty-five dollars ($25.00). For failure of an agent to comply with this
subdivision, the Commissien-Division may deny the agent the right to report
wages and file reports for the employer for whom the agent filed an
improper report for a period of one year following the calendar quarter in
which that agent filed the improper report. The Commissien-Division may
reduce or waive a penalty for good cause shown.

An employer of domestic service employees as defined by the Internal
Revenue Code may be given permission by the Chair-of-the-Commission
Secretary to file reports once a year on or before the last day of the month
following the close of the calendar year in which the wages are paid.
Permission to file a report annually may be revoked if the employer is found
liable to the Cemmission—Division for quarterly contributions under
subdivision (6) of this subsection.

Employers who are granted permission under subdivision (8) of this
subsection to file annual reports may be given permission to file reports by
telephone. Employers who report by telephone must contact either the Field
Tax Auditor who is assigned to the employer's account or the
Unemployment—Insurance—Division—Employment Insurance Section in
Raleigh and report the required information to that Auditor or to the Division
by the date the report is due under subdivision (8) of this subsection.
Employers electing to do so may pay their quarterly tax contributions by
electronic funds transfer. When an electronic funds transfer cannot be
completed due to insufficient funds or the nonexistence of an account of the
transferor, the Cemmission—Division shall assess a penalty equal to ten
percent (10%) of the amount of the transfer, subject to a minimum of one
dollar ($1.00) and a maximum of one' thousand dollars ($1,000). The
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Commissien—Division may waive this penalty for good cause shown. As
used in this section, the term "electronic funds transfer" means a transfer of
funds initiated by using an electronic terminal, a telephone, a computer, or
magnetic tape to instruct or authorize a financial institution or its agent to
credit or debit an account. .

The Cemmissien—Division may establish policies to allow taxes to be
payable under certain conditions by credit card. A condition of payment by
credit card is receipt by the Cemmission—Division of the full amount of
taxes, penalties, and interest due. The Commission shall require an employer
who pays by credit card to include an amount equal to any fee charged the
Cemmission-Division for the use of the card. A payment of taxes that is
made by credit card and is not honored by the card issuer does not relieve
the employer of the obligation to pay the taxes.

(b)  Rate of Contributions. —

@

Experience Rating. —

b. Credit Ratio.. — The Cemmissien—Division shall, for each year,
compute a credit reserve ratio for each employer whose account has a
credit balance. An employer's credit reserve ratio shall be the
quotient obtained by dividing the credit balance of the employer's
account as of July 31 of each year by the total taxable payroll of the
employer for the 36 calendar-month period ending June 30 preceding
the computation date. Credit balance as used in this section means
the total of all contributions paid and credited for all past periods in
accordance with the provisions of G.S. 96-9(c)(1) together with all
other lawful credits to the account of the employer less the total
benefits charged to the account of the employer for all past periods.

C. Debit Ratio. — The Coemmission-Division shall for each year compute
a debit ratio for each employer whose account shows that the total of
all its contributions paid and credited for all past periods in
accordance with G.S. 96-9(c)(1) together with all other lawful credits
is less than the total benefits charged to its account for all past
periods. An'employer's debit ratio shall be the quotient obtained by
dividing the debit balance of the employer's account as of July 31 of
each year. by the total taxable payroll of the employer for the 36
calendar-month period ending June 30 preceding the computation
date. The amount arrived at by subtracting the total amount of all
contributions paid and credited for all past periods in accordance
with the provisions of G.S. 96-9(c)(1) together with all other lawful
credits of the employer from the total amount of all benefits charged
to the account of the employer for such periods is the employer's
debit balance.

d. Other Provisions. — No employer's contribution rate shall be reduced
below the standard rate for any calendar year unless its liability
extends over a period of all or part of two consecutive calendar years
and, as of August 1 of the second year, its credit reserve ratio meets
the requirements of that schedule used in computing rates for the
following calendar year, unless the employer's liability was
established under G.S. 96-8(5)b and its predecessor's account was
transferred as provided by G.S. 96-9(c)(4)a.
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€)

a3.

Whenever contributions are erroneously paid into one account
which should have been paid into another account or which should
have been paid into a new account, that erroneous payment can be
adjusted only by refunding the erroneously paid amounts to the
paying entity. No pro rata adjustment to an existing account may be
made, nor can a new account be created by transferring any portion
of the erroneously paid amount, notwithstanding that the entities
involved may be owned, operated, or controlled by the same person
or organization. No adjustment of a contribution rate can be made .
reducing the rate below the standard rate for any period in which the
account was not in actual existence and in which it was not actually
chargeable for benefits. Whenever payments are found to have been
made to the wrong account, refunds can be made to the entity making
the wrongful payment for a period not exceeding five years from the
last day of the calendar year in which it is determined that wrongful
payments were made. Notwithstanding payment into the wrong
account, if an entity is determined to have met the requirements to be
a covered employer, whether or not the entity has had paid on the
account of its employees any sum into another account, the
Commissien-Division shall collect contributions at the standard rate
or the assigned rate, whichever is higher, for the five years preceding
the determination of erroneous payments, which five years shall run
from the last day of the calendar year in which the determination of
liability for contributions or additional contributions is made. This
requirement applies regardless of whether the employer acted in
good faith.

The standard contribution rate set by subdivision (b)(1) of this
section applies to an employer unless the employer's account has a
credit balance. Beginning January 1, 1999, for any calendar year that
the training and reemployment contribution in G.S. 96-6.1 does not

-apply, the contribution rate of an employer whose account has a

credit balance is determined in accordance with the rate set in the
following Experience Rating Formula table for the applicable rate
schedule. The contribution rate of an employer whose contribution
rate is determined by this Experience Rating Formula table shall be
reduced by fifty percent (50%) for any year in which the balance in
the Unemployment Insurance Fund on computation date equals or
exceeds one and ninety-five hundredths percent (1.95%) of the gross
taxable wages reported to the Cemmissien-Division in the previous
calendar year, and the fund ratio determined on that date is less than
five percent (5%) and shall be reduced by sixty percent (60%) for
any year in which the balance in the Unemployment Insurance Fund
on computation date equals or exceeds one and ninety-five
hundredths percent (1.95%) of the gross taxable wages as reported to
the Cemmissien-Division in the previous calendar year, and the fund
ratio determined on that date is five percent (5%) or more.

EXPERIENCE RATING FORMULA

When The Credit Ratio Is:

Page 32
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As But
Much Less
As Than Rate Schedules (%)

A B C D E F G H I
0.0% 02% 2.70% 2.70% 2.70% 2.70% 2.50% 2.30% 2.10% 1.90% 1.70%
02% 04% 2.70% 2.70% 2.70% 2.50% 2.30% 2.10% 1.90% 1.70% 1.50%
04% 0.6% 2.70% 2.70% 2.50% 2.30% 2.10% 1.90% 1.70% 1.50% - 1.30%
0.6% 08% 2.70% 250% 230% 2.10% 190% 1.70% 1.50% 1.30% 1.10%
08% 1.0% 250% 230% 210% 190% 1.70% 1.50% 1.30% 1.10% 0.90%
1.0% 12% 230% 2.10% 1.90% 1.70% 1.50% 1.30% 1.10% 0.90% 0.80%
1.2% 14% 2.10% 190% 1.70% 1.50% 1.30% 1.10% 0.90% 0.80% 0.70%
1.4% 1.6% 190% 1.70% 1.50% 1.30% 1.10% 0.90% 0.80% 0.70% 0.60%
1.6% 1.8% 1.70% 1.50% 1.30% 1.10% 0.90% 0.80% 0.70% 0.60% 0.50%
1.8% 2.0% 1.50% 130% 1.10% 0.90% 0.80% 0.70% 0.60% 0.50% 0.40%
20% 22% 130% 1.10% 090% 0.80% 0.70% 0.60% 0.50% 0.40% 0.30%
22% 24% 1.10% 090% 0.80% 0.70% 0.60% 0.50% 0.40% 0.30% 0.20%
24% 2.6% 090% 0.80% 0.70% 0.60% 0.50% 0.40% 0.30% 0.20% 0.15%
26% 2.8% 0.80% 0.70% 0.60% 0.50% 0.40% 030% 0.20% 0.15% 0.10%
28% 3.0% 0.70% 0.60% 050% 0.40% 0.30% 0.20% 0.15% 0.10% 0.09%
30% 32% 0.60% 0.50% 0.40% 0.30% 0.20% 0.15% 0.10% 0.09% 0.08%
32% 3.4% 050% 040% 0.30% 0.20% 0.15% 0.10% 0.09% 0.08% 0.07%
34% 3.6% 040% 030% 0.20% 0.15% 0.10% 0.09% 0.08% 0.07% 0.06%
3.6% 3.8% 030% 0.20% 0.15% 0.10% 0.09% 0.08% 0.07% 0.06% 0.05%
38% 4.0% 020% 0.15% 0.10% 0.09% 0.08% 0.07% 0.06% 0.05% 0.04%
4.0%
&
OVER 0.00% 0.00% 0.00% 0.00% 0.00% 0.00% 0.00% 0.00% 0.00%

d5.  The standard contribution rate set by subdivision (b)(1) of this

section applies to an employer unless the employer's account has a
credit balance. Beginning January 1, 1999, for any calendar year that
the training and reemployment contribution in G.S. 96-6.1 applies,
the contribution rate of an employer whose account has a credit
balance is determined in accordance with the rate set in the following
Experience Rating Formula table for the applicable rate schedule.
The contribution rate of an employer whose contribution rate is
determined by this Experience Rating Formula table shall be reduced
by fifty percent (50%) for any year in which the balance in the
Unemployment Insurance Fund on computation date equals or
exceeds one and ninety-five hundredths percent (1.95%) of the gross
taxable wages reported to the Commission-Division in the previous
calendar year, and the fund ratio determined on that date is less than
five percent. (5%) and shall be reduced by sixty percent (60%) for
any year in which the balance in the Unemployment Insurance Fund
on computation date equals or exceeds one and ninety-five
hundredths percent (1.95%) of the gross taxable wages reported to
the Coemmissien-Division in the previous calendar year, and the fund
ratio determined on that date is five percent (5%) or more.
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EXPERIENCE RATING FORMULA

When The Credit Ratio Is:

. As
Much
As

But
Less

Than -

Rate Schedules (%)

A

B C D E F G - H I

0.0%
0.2%
0.4%
0.6%
0.8%
1.0%
1.2%
1.4%
1.6%
1.8%
2.0%
2.2%
2.4%
2.6%
2.8%
3.0%
3.2%
3.4%
3.6%
3.8%
4.0%
&
OVER

0.2%
0.4%
0.6%
0.8%
1.0%
1.2%
1.4%
1.6%
1.8%
2.0%
22%
2.4%
2.6%
2.8%
3.0%
3.2%
3.4%
3.6%
3.8%
4.0%
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2.16%
2.16%
2.16%
2.16%
2.00%
1.84%
1.68%
1.52%
1.36%
1.20%
1.04%
0.88%
0.72%
0.64%
0.56%
0.48%
0.40%
0.32%
0.24%
0.16%

0.00%

g.

2.16% 2.16% 2.16% 2.00% 1.84% 1.68% 1.52% 1.36%
2.16% 2.16% 2.00% 1.84% 1.68% 1.52% 1.36% 1.20%
2.16% 2.00% 1.84% 1.68% 152% 1.36% 1.20% 1.04%
200% 1.84% 1.68% 1.52% 136% 1.20% 1.04% 0.88%
1.84% 1.68% 1.52% 136% 1.20% 1.04% 0.88% 0.72%
1.68% 1.52% 1.36% 1.20% 1.04% 0.88% 0.72% 0.64%
1.52% 136% 120% 1.04% 0.88% 0.72% 0.64% 0.56%
1.36% 1.20% 1.04% 0.88% 0.72% 0.64% 0.56% 0.48%
1.20% 1.04% 0.88% 0.72% 0.64% 0.56% 0.48% 0.40%
1.04% 0.88% 0.72% 0.64% 0.56% 0.48% 0.40% 0.32%
0.88% 0.72% 0.64% 0.56% 0.48% 0.40% 0.32% 0.24%
0.72% 0.64% 0.56% 0.48% 0.40% 0.32% 0.24% 0.16%
0.64% 0.56% 0.48% 0.40% 032% 024% 0.16% 0.12%
0.56% 0.48% 0.40% 0.32% 0.24% 0.16% 0.12% 0.08%
0.48% 0.40% 032% 024% 0.16% 0.12% 0.08% 0.07%
0.40% 0.32% 0.24% 0.16% 0.12% 0.08% 0.07% 0.06%
0.32% 0.24% 0.16% 0.12% 0.08% 0.07% 0.06% 0.06%
0.24% 0.16% 0.12% 0.08% 0.07% 0.06% -0.06% 0.05%
0.15% 0.12% 0.08% 0.07% 0.06% 0.06% 0.05% 0.04%
0.12% 0.08% 0.07% 0.06% 0.06% 0.05% 0.04% 0.03%

0.00% 0.00% 0.00% 0.00% 0.00% 0.00% 0.00% 0.00%

Any employer may at any time make a voluntary contribution,
additional to the contributions required under this Chapter, to the
fund to be credited to its account, and such voluntary contributions
when made shall for all intents and purposes be deemed
"contributions required" as this term is used in G.S. 96-8(8). Any
voluntary contributions so made by an employer within 30 days after
the date of mailing by the Cemmissien—Division pursuant to

"~ G.S. 96-9(c)(3) of notification of contribution rate contained in

cumulative account statement and computation of rate, shall be
credited to its account- as of the previous July 31. If, however, the
voluntary contribution is made after July 31 of any year it shall not
be considered a part of the balance of the unemployment insurance

" fund for the purposes of G.S. 96-9(b)(3) until the following July 31.

The Cemmissien-Division in accepting a voluntary contribution shall -
not be bound by any condition stipulated in or made a part of the
voluntary contribution by the employer.

If, within the calendar month in which the computation date occurs,
the Commissien-Division finds that any employing unit has failed to
file any report required in connection therewith or has filed a report
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(1

which the Commissien-Division finds incorrect or insufficient, the
Commission shall make an estimate of the information required from
such employing unit on the basis of the best evidence reasonably
available to it at the time and shall notify the employing unit thereof
by registered mail addressed to its last known address. Unless such
employing unit shall file the report or a corrected or sufficient report,
as the case may be, within 15 days after the mailing of such notice,
the Commission-Division shall compute such employing unit's rate of
contributions on the basis of such estimates, and the rate as so
determined shall be subject to increases but not to reduction, on the
basis of subsequently ascertained information.

i Repealed by Session Laws 1987, c. 17, s. 5.

j- A tax is imposed upon contributions at the rate of twenty percent
(20%) of the amount of contributions due. The tax is due and payable
at the time and in the same manner as the contributions. The tax does
not apply in a calendar year if, as of August 1 of the preceding year,
either of the following conditions was met; (i) the amount in the
Reserve Fund equals or exceeds one hundred sixty-three million
three hundred forty-nine thousand dollars ($163,349,000), which is
one percent (1%) of taxable wages for calendar year 1984; or (ii) the
balance in the Unemployment Insurance Fund established by
G.S. 96-6(a) is five hundred million ($500,000,000) or less. The
collection of this tax, the assessment of interest and penalties on
unpaid taxes, the filing of judgment liens, and the enforcement of the
liens for unpaid taxes is governed by the provisions of G.S. 96-10
where applicable. Taxes collected under this subpart shall be credited
to the Employment Security Cemmissien-Reserve Fund, and refunds
of the taxes shall be paid from the same Fund. The clear proceeds of
any civil penalties collected under this subpart shall be remitted to
the Civil Penalty and Forfeiture Fund in accordance with
G.S. 115C-457.2. Any interest collected on unpaid taxes shall be
credited to the Special Employment Security Administration Fund,
and any interest refunded on taxes imposed by this subpart shall be
paid from the same Fund.

Except as provided in subsection (d) of this section, the Cemmission

Division shall maintain a separate account for each employer and shall credit

his account with all voluntary contributions made by him and all other

contributions which he has paid or is paid on his behalf, provided the

Commission—Division shall credit the account of each employer in an

amount equal to eighty percent (80%) of all voluntary contributions paid

with respect to periods prior to January 1, 1984, and of all other
contributions paid with respect to periods between July 1, 1965, and

December 31, 1983. On the computation date, beginning first with August 1,

1948, the ratio of the credit balance in each individual account to the total of

all the credit balances in all employer accounts shall be computed as of such

computation date, and an amount equal to the interest credited to this State's
account in the unemployment trust fund in the treasury of the United States
for the four most recently completed calendar quarters shall be credited prior
to the next computation date on a pro rata basis to all employers' accounts
having a credit balance on the computation date. Such amount shall be
prorated to the individual accounts in the same ratio that the credit balance in
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)

each individual account bears to the total of the credit balances in all such
accounts. In computing the amount to be credited to the account of an
employer as a result of interest earned by funds on deposit in the
unemployment trust fund in the treasury of the United States to the account
of this State, any voluntary contributions made by an employer after July 31
of any year shall not be considered a part of the account balance of the
employer until the next computation date occurring after such voluntary
contribution was made. No provision in this section shall in any way be
subject to or affected by any provisions of the Executive Budget Act, as
amended. Nothing in this Act shall be construed to grant any employer or
individual in his service prior claims or rights to the amount paid by him into
the fund either on his own behalf or on behalf of such individuals.

Charging of benefit payments. —

b. Any benefits paid to any claimant under a claim filed for a period
occurring after the date of such separations as are set forth in this
paragraph and based on wages paid prior to the date of (i) the leaving
of work by the claimant without good cause attributable to the
employer; (ii) the discharge of claimant for misconduct in connection
with his work; (iii) the discharge of the claimant for substantial fault
as that term may be defined in G.S. 96-14; (iv) the discharge of the
claimant solely for a bona fide inability to do the work for which he
was hired but only where the claimant's period of employment was
100 days or less; (v) separations made disqualifying under
G.S. 96-14(2b) and (6a); (vi) separation due to leaving for disability
or health condition; or (vii) separation of claimant solely as the result
of an undue family hardship shall not be charged to the account of an
employer by whom the claimant was employed at the time of such
separation; provided, however, said employer promptly furnishes the
Commission with such notices regarding any separation of the
individual from work as are or may be required by the regulations of
the-Cemmission: Division.

No benefit charges shall be made to the account of any employer
who has furnished work to an individual who, because of the loss of
employment with one or more other employers, becomes eligible for
partial benefits while still being furnished work by such employer on
substantially the same basis and substantially the same amount-as had
been made available to such individual during his base period
whether the employments were simultaneous or successive;
provided, that such employer makes a written request for
noncharging of benefits in accordance with Cemmission—Division
regulations and procedures. :

No benefit charges shall be made to the account of any employer

. for benefit years ending on or before June 30, 1992, where benefits
were paid as a result of a discharge due directly to the reemployment
of a veteran mandated by the Veteran's Reemployment Rights Law,
38 USCA § 2021, et seq.

No benefit charges shall be made to the account of any employer
where benefits are paid as a result of a decision by an-Adjudicater;
AppealsReferee-or-the Commission-the Division if such decision to
pay benefits is ultimately reversed; nor shall any such benefits paid
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be deemed to constitute an overpayment under G.S. 96-18(g)(2), the

provisions thereof notwithstanding. Provided, an overpayment of
- benefits paid shall be established in order to provide for the waiting

period required by G.S. 96-13(c). :

(3)  AsofJuly 31 of each year, and prior to January 1 of the succeeding year, the
Commissien—Division shall determine the balance of each employer's
account and shall furnish him with a statement of all charges and credits
thereto. At the same time the Cemmission—Division shall notify each
employer of his rate of contributions as determined for the succeeding
calendar year pursuant to this section. Such determination shall become final
unless the employer files an application for review or redetermination prior
to May 1 following the effective date of such rates. The Commission
Division may redetermine on its own motion within the same period of time.

4 Transfer of account. —

a.
2.

House Bill 813*-First Edition

Consent. — When an employer, as defined in G.S. 96-8(5)b.,
in any manner acquires a distinct and severable portion of the
organization, trade, or business of another employing unit, the
part of the account of the predecessor that relates to the
acquired portion of the business shall, upon the mutual
consent of the parties concerned and approval of the
Cemmissien-Division in conformity with the regulations as
prescribed therefor, be transferred as of the date of acquisition
to the successor employer for use in the determination of the
successor's rate of contributions, provided application for
transfer is made within 60 days after the Ceommission

- Division notifies the successor of the right to request such

transfer, otherwise the effective date of the transfer shall be
the first day of the calendar quarter in which such application
is filed, and that after the transfer the successor employing
unit continues to operate the transferred portion of such
organization, trade or business. On or after January 1, 2006,
whenever part of an organization, trade, or business is
transferred between entities subject to substantially common
ownership, management, or control, the tax account shall be
transferred in accordance with regulations. However,
employing units transferring entities with any common
ownership, management, or control are not entitled to
separate and distinct employer status under this Chapter.
Provided, however, that the transfer of an account for the
purpose of computation of rates shall be deemed to have been
made prior to the computation date falling within the calendar
year within which the effective date of such transfer occurs
and the account shall thereafter be used in the computation of
the rate of the successor employer for succeeding years,
subject, however, to the provisions of paragraph b of this
subdivision. No request for a transfer of the account will be
accepted and no transfer of the account will be made if the
request for the transfer of the account is not received within
two years of the date of acquisition or notification by the
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Commission—Division of the right to request such transfer,
whichever occurs later. However, in no event will a request
for a transfer be allowed if an account has been terminated
because an employer ceases to be an employer pursuant to
G.S. 96-9(c)(5) and G.S. 96-11(d) regardless of the date of
notification.

Notwithstanding any other provisions of this section, if the successor
employer was an employer subject to this Chapter prior to the date of
acquisition of the business, the successor's rate of contribution for the
period from that date to the end of the then current contribution year
shall be the same as the successor's rate in effect on the date of the
acquisition. If the successor was not an employer prior to the date of
the acquisition of the business, the successor shall be assigned a
standard beginning rate of contribution set forth in G.S. 96-9(b)(1)
for the remainder of the year in which the successor acquired the
business of the predecessor; however, if the successor makes
application for the transfer of the account within 60 days after
notification by the Cemmissien-Division of the right to do so and the
account is transferred, or meets the requirements for mandatory
transfer, the successor shall be assigned for the remainder of the year
the rate applicable to the predecessor employer or employers on the
date of acquisition of the business, as long as there was only one
predecessor or, if more than one, the predecessors had identical rates.
In the event the rates of the predecessor were not identical, the rate of
the successor shall be the highest rate applicable to any of the
predecessor employers on the date of acquisition of the business.
Irrespective of any other provisions of this Chapter, when an
account is transferred in its entirety by an employer to a successor,
the transferring employer shall thereafter pay the standard beginning
rate of contributions set forth in G.S. 96-9(b)(1) and shall continue to
pay at that rate until the transferring employer qualifies for a
reduction, reacquires the account transferred or acquires the
experience rating account of another employer, or is subject to an
increase in rate under the conditions prescribed in G.S. 96-9(b)(2)
and (3).
In those cases where the organization, trade, or business of a
deceased person, or insolvent debtor is taken over and operated by an
administrator, administratrix, executor, executrix, receiver, or trustee
in bankruptcy, such employing units shall automatically succeed to
the account and rate of contribution of such deceased person, or
insolvent debtor without the necessity of the filing of a formal
application for the transfer of such account.

If the Commissien—Division finds that an employer's business is closed
solely because of the entrance of one or more of the owners, officers,
partners, or the majority stockholder into the Armed Forces of the United
States, or of any of its allies, or of the United Nations, such employer's
experience rating account shall not be terminated; and, if the business is
resumed within two years after the discharge or release from active duty in
the Armed Forces of such person or persons, the employer's account shall be
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deemed to have been chargeable with benefits throughout more than 13
consecutive calendar months ending July 31 immediately preceding the
computation date. This subdivision shall apply only to employers who are
liable for contributions under the experience rating system of financing
unemployment benefits. This subdivision shall not be construed to apply to
employers who are liable for payments in lieu of contributions or to
employers using the reimbursable method of financing benefit payments.

(d)  Benefits paid to employees of nonprofit organizations shall be financed in
accordance with the provisions of this paragraph. For the purposes of this paragraph, a
nonprofit organization is an organization (or group of organizations) described in section
501(c)(3) of the Internal Revenue Code that is exempt from income tax under section 501(a) of
the Internal Revenue Code.

() a Any nonprofit organization which becomes subject to this Chapter on
or after January 1, 1972, shall pay contributions under the provisions
of this Chapter, unless it elects in accordance with this paragraph to
pay the Commission-Division for the Unemployment Insurance Fund
an amount equal to the amount of regular benefits and of one half of
the extended benefits paid, that is attributable to service in the
employ of such nonprofit organization, to individuals for weeks of
unemployment which begin within a benefit year established during
the effective period of such election.

b. Any nonprofit organization which is or becomes subject to this
Chapter on or after January 1, 1972, may elect to become liable for
payments in lieu of contributions for a period of not less than four
calendar years beginning with the date on which subjectivity begins
by filing a written notice of its election with the Commission
Division not later than 30 days immediately following the date of
written notification of the determination of such subjectivity.
Provided if notification is not by registered mail, the election may be
made on or after January 1, 1972, within six months following the
date of ‘the written notification of the determination of such
subjectivity. If such election is not made as set forth herein, no
election can be made until after four calendar years have elapsed
under the contributions method of payment.

c. Any nonprofit organization which makes an election in accordance
with subparagraph b of this paragraph will continue after such four
calendar years to be liable for payments in lieu of contributions until
it files with the Commissien-Division a written notice terminating its
election not later than 30 days prior to the next January 1, effective
on such January 1. Provided, however, no employer granted or in
reimbursement status will be allowed refund of any previous
balances used in a transfer to reimbursement status.

d. Any nonprofit organization which has been paying contributions
under this Chapter for a period of at least four consecutive calendar
years subsequent to January 1, 1972, may elect to change to a
reimbursement basis by filing with the Cemmissien—Division not
later than 30 days prior to the next January 1 a written notice of
election to become liable for payments in lieu of contributions,
effective on such January 1. Such election shall not be terminable for
a period of four calendar years. In the event of such an election, the
account of such employer shall be closed and shall not be used in any
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dl.

future computation of such employer's contribution rate in any
manner whatsoever.

Any nonprofit organization which makes an election in accordance
with subparagraph b. of this paragraph must secure such election by
making a payment in lieu of contributions as provided in subdivision
(2) of this subsection, posting a-surety bond from an insurance
company duly licensed to conduct business in this State, or obtaining
an irrevocable letter of credit with the Cemmissien-Division to insure
the payments in lieu of contributions as provided in subdivision Q)
of this subsection. Any surety bond posted under ‘this paragraph shall
be in force for a period of not less than two calendar years and shall
be renewed with the approval of the Cemmission—Division. The
Commission-Division may adopt rules to implement the provisions
of this subparagraph. '

The Gemmission;-Division, in accordance with such regulations as it
may adopt, shall notify each nonprofit organization of any
determination which it may make of its status as an employer and of
the effective date of any election which it makes and of any
termination of such election. Such determinations shall be subject to
reconsideration, appeal and review.

(2) Payments in lieu of contributions shall be made in accordance with the
provisions of this subparagraph and shall be processed as provided herein.

a.

Quarterly contributions and wage reports and advance payments shall
be submitted to the Cemmissien-Division quarterly under the same
conditions and requirements of G.S. 96-9 and 96-10, except that the
amount of advance payments shall be computed as one percent (1%)
of taxable wages and entered on such reports; provided that such
advance payments shall become effective only with respect to the
first four thousand two hundred dollars ($4,200) in wages paid in a
calendar year until January 1, 1978. On and after that date advance
payments shall be effective with respect to the federally required
wage base provided that after December 31, 1983, the wage base
shall be the same as that provided for in G.S. 96-9(a)(5). Collection

.of such advance payments shall be made as provided for the

collection of contributions in G.S. 96-10.

Beginning January 1, 1978, any employer making quarterly
reports of employment to the Cemmissien—Division and if such
employer is a newly electing reimbursement employer he shall pay
contributions of one percent (1%) of taxable wages entered on such
reports.

Any employer paying by reimbursement having been, prior to

July 1, under the reimbursement method of payment for the
preceding calendar year, shall continue to file quarterly reports but
shall make no payments with those reports.
The Gommission-Division shall establish a separate account for each
such employer and such account shall be credited, and maintained as
provided in G.S. 96-9(c)(1), except that advance payments shall be
credited in full and voluntary contributions are not applicable.

As of July 31 of each year, and prior to January 1 of the succeeding
year, the Commission-Division shall determine the balance of each
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1 such employer's account and shall furnish him with a statement of all
2 charges and credits thereto. _
3 Should the balance in such account not equal that requiring a
4 refund, the employer shall upon notice and demand for payment
5 mailed to his last known address pay into his account an amount that
6 will bring such balance to the minimum required for a refund. Such
7 . amount shall become due on or before the tenth day following the
8 mailing of such notice and demand for payment. Any such amount
9 unpaid on the due date shall be collected in the same manner,
10 including interest, as prescribed in G.S. 96-10.
11 Should there be a debit balance in such account, the employer
12 shall, upon notice and demand for payment, mailed to his last-known
13 address, pay into his account an amount equal to such debit balance.
14 Such amount shall become due on or before the tenth day following
15 the mailing of such notice and demand for payment.
16 Any such amount unpaid on the date due shall be collected in the
17 same manner, including interest, as prescribed in G.S. 96-10.
18 Beginning January 1, 1978, each employer paying by
19 reimbursement shall have his account computed on computation date
20 (August 1) and if there is a deficit shall be billed for an amount
21 necessary to bring his account to one percent (1%) of his taxable
22 payroll. Any amount of his account in excess of that required to
23 - equal one percent (1%) of his payroll shall be refunded. Amounts due
24 from any employer to bring his account to a one percent (1%)
25 balance shall be billed as soon as practical and payment will be due
26 within 25 days from the date of mailing of the statement of amount
27 due. Amounts due from any nonprofit organization to bring its
28 account to a one percent (1%) balance shall be billed as soon as
29 practical, and payment will be due within 60 days from the date of
30 mailing of the statement of the amount due.
31 e The Commissien-Division may make necessary rules and regulations
32 with respect to coverage of a group of nonprofit organizations and
33 with respect to the reimbursement of benefits payments by such
34 group of nonprofit organizations.
35
36 (e) In order that the Cemmission-Division shall be kept informed at all times on the
37  circumstances and conditions of unemployment within the State and as to whether the stability
38 of the fund is being impaired under the operation and effect of the system provided in
39  subsection (c) of this section, the actuarial study now in progress shall be continued and such
40 other investigations and studies of a similar nature as the Commission may deem necessary
41  shall be made. .
42 ( (1) On and after January 1, 1978, all benefits charged to a State or local
43 governmental employing unit shall be paid to the Commission—Division
44 within 25 days from the date a list of benefit charges is mailed to the State or
45 local governmental employing agency and the appropriate account(s) shall
46 be credited with such payment(s).
47 (2)  Inlieu of paying for benefits by reimbursement as provided in subdivision
48 (1) hereof, any State or local governmental employing unit may elect
49 pursuant to rules and regulations established by the Cemmission: Division:
50 a. To pay contributions on an experience rating basis as provided in
51 G.S. 96-9(a), (b), and (c); or,
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b. To pay to the Commission, within 25 days from the date a list of
benefit charges is mailed to such employing unit, a sum equal to the
amount which its account would be charged if it were a tax paying
employer under G.S. 96-9(c)(2).

State or local governmental employing units paying for benefits as provided

* in subdivision (1) herein may establish pool accounts; provided, that such

pool accounts are established and maintained according to the-rules and
regulations-ef the-Commission-adopted by the Division.

Any governmental entity paying by reimbursement as provided in
subdivision (1) hereof shall not have any benefits paid against its account
noncharged or forgiven except as provided in G.S. 96-9(d)(2)c.

Nothing contained in subsections (d), (f), and (i) of this section prevents the
Commission from providing any reimbursing employer with informational bills or lists of
charges on a basis more frequent than yearly, if in its sole discretion; the Coemmissien-Division
considers such action to be in the best interest of the Gem;ms&en—Dmsmn and the affected

employer(s).
h O
(2)
A3)

Page 42

Any nonproﬁt organization which has been paying contributions on a
reimbursement basis for at least three consecutive calendar years during
none of which years the benefit charges exceeded four tenths of one percent
(.4%) of its taxable payroll may, before November 1 of the fourth or
subsequent calendar year, elect to pay contributions by special
reimbursement on the basis provided for in subdivision (2) below but only
upon the-following conditions:

b. The election shall apply to no less than the four calendar years
following the year of election unless terminated by the Gemm:ssmn
Division under subdivision (3) below.

e. No later than January 1 of the first year to which its election applies,
the electing nonprofit organization shall furnish the Commission a
letter of credit in an amount equal to one hundred fifty percent
(150%) of the account balance required under subdivision (2) below.

" f. The Cemmissien-Division shall by regulation prescribe the form of

the letter of credit and the criteria for the financial institution issuing
such letter of credit along with the form of election under this
section.
Any qualified nonprofit organization that meets the conditions of
subdivision (1) above shall, upon the approval of its election by the
Commissien;—Division, pay contributions by special reimbursement as
follows:

b. On the first day of each quarter of any calendar year, the
Commission—Division shall bill the employer for an amount
necessary to bring its account to the required minimum balance, and
the amount so billed is due no later than 25 days after the bill is
mailed.

If any electing orgamzatlon shall fail to make any quarterly payment when

due:

a. . The Commission-Division may draw the full amount of the letter of .
credit for application to the employer's account;
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C.

If, after demand, the organization shall fail to pay any sums required
under paragraph b. above, the Commission may revoke the
organization's election for special reimbursement and any difference
between the employer's account balance and one percent (1%) of its
total taxable payroll shall become immediately due and payable.

The Cemmission—Division may, in addition, exercise any of the
powers granted to it in G.S. 96-10 to collect any amount due.
Pursuant to such-regulations—as—the-Commission—may—adoept—rules
adopted by the Division, the Commission shall afford any
organization affected by this paragraph a hearing to determine if any
increase in the organizations minimum required balance should be
reduced, in whole or in part, or if any revocation of a special
reimbursement election should be rescinded. If the Commission;
Division, in its sole discretion, is satisfied that the conditions giving
rise to the increase or revocation have been corrected, it may reduce
such increase or rescind such revocation provided that it may require
as a condition of such reduction or recision a new letter of credit up
to three times the amount normally required.

@) Indian Tribes. — Beneﬁts paid to employees of Indian tribe employing units shall be
financed in accordance with the provisions of this subsection. For the purposes of this
subsection, an "Indian tribe employing unit" is an Indian tribe, a subdivision or sub81d1ary of an
Indian tribe, or a business enterprise wholly owned by an Indian tribe.

(1)  Election. —

a.

An Indian tribe employing unit shall pay contributions under the
provisions of this Chapter, unless it elects in accordance with this
subsection to pay the Cemmissien-Division for the Unemployment
Insurance Fund an amount equal to the amount of benefits paid that
is attributable to service in the employ of the unit, to individuals for
weeks of unemployment that begin within a benefit year established
during the effective period of the election.

An Indian tribe employing unit may elect to become liable for
payments in lieu of contributions for a period of not less than three
calendar years by filing a written notice of its election with the
Commissien-Division at least 30 days before the January 1 effective
date of the election.

An Indian tribe employing unit that makes an election in accordance
with this subsection will continue after the end of the three calendar
years to be liable for payments in lieu of contributions until it files
with the Cemsmission—Division a written notice terminating its
election at least 30 days before the January 1 effective date of the
termination.

The account of an Indian tribe employing unit that has been paying
contributions under this Chapter for a period of at least three
consecutive calendar years and that elects to change to a
reimbursement basis shall be closed and shall not be used in any
future computation of the unit's contribution rate in any manner.

The Cemmission;-Division, in accordance with regulations it adopts,
shall notify each Indian tribe employing unit of any determination of
the effective date of any election it makes and of any termination of
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the election. These determinations shall be subject to reconsideration,
appeal, and review.

Procedure. — Indian tribe employing units' payments by reimbursement in
lieu of contributions shall be made and processed as provided in this
subdivision.

a.

Quarterly contributions and wage reports and advance payments shall
be submitted to the Commissien-Division quarterly under the same
conditions and requirements of G.S. 96-9 and G.S. 96-10, except that
the amount ‘of advance payments shall be computed as one percent
(1%) of taxable wages and entered on the reports, and except that the
wage base shall be the same as that provided for in G.S. 96-9(a)(5).
Collection of these advance payments shall be made as provided for
the collection of contributions in G.S. 96-10.

Any Indian tribe employing unit paying by reimbursement having
been, prior to July 1, under the reimbursement method of payment
for the preceding calendar year, shall continue to file quarterly
reports but shall make no payments with those reports.

The Cemmission-Division shall establish a separate account for each

Indian tribe employing unit paying by reimbursement. The account

shall be credited and maintained as provided in G.S. 96-9(c)(1),
except that advance payments shall be credited in full, and voluntary
contributions are not applicable.

As of July 31 of each year, and prior to January 1 of the succeeding
year, the Cemmissien-Division shall determine the balance of each
Indian tribe employing unit's account and shall furnish the unit with a
statement of all charges and credits to the account.

If the balance in the account does not equal one percent (1%) of
taxable wages, the Indian tribe employing unit must, upon notice and
demand for payment mailed to its last known address, pay into the
account an amount that will bring the balance to one percent (1%) of
taxable wages. This amount becomes due on or before the 25th day
after the notice and demand for payment is mailed. Any amount
unpaid on the due date shall be collected in the same manner,
including interest, as prescribed in G.S. 96-10.

If there is a debit balance in the account, the Indian tribe
employing unit must, upon notice and demand for payment mailed to
its last known address, pay into the account an amount necessary to
bring the account to one percent (1%) of taxable wages. This amount
becomes due on or before the 25th day after the notice and demand
for payment is mailed. Any amount unpaid on the due date shall be
collected in the same manner, including interest, as prescribed in
G.S. 96-10. '

Forfeiture of coverage. — If an Indian tribe employing unit fails to make
payments, including interest and penalties, required under this subsection
after all collection activities considered necessary by the Cemmission
Division have been exhausted, services performed for that employing unit
are no longer treated as "employment" for the purpose of coverage under this
Chapter. An Indian tribe employing unit that has lost coverage regains
coverage under this Chapter for services performed for the employing unit if
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the Commissien-Division determines that all contributions, payments in lieu
of contributions, penalties, and interest have been paid.

The Cemmission-Division shall notify the Internal Revenue Service and
the United States Department of Labor of any termination or reinstatement
of coverage pursuant to this subdivision.

SECTION 2.9. G.S. 96-10 reads as rewritten:

"§ 96-10. Collection of contributions.

(a) Interest on Past-Due Contributions. — Contributions unpaid on the date on which
they are due and payable, as prescribed by the Commissien-Division, shall bear interest at the
rate set under G.S. 105-241.21 per month from and after that date until payment plus accrued
interest is received by the Cemmissien—Division. An additional penalty in the amount of ten
percent (10%) of the taxes due shall be added. The clear proceeds of any civil penalties levied
pursuant to this section shall be remitted to the Civil Penalty and Forfeiture Fund in accordance
with G.S. 115C-457.2. Interest collected pursuant to this subsection shall be paid into the
Special Employment Security Administration Fund. If any employer, in good faith, pays
contributions to another state or to the United States under the Federal Unemployment Tax Act,
prior to a determination of liability by this Gemmissien,-Division, and the contributions were
legally payable to this State, the contributions, when paid to this State, shall be deemed to have
been paid by the due date under the law of this State if they were paid by the due date of the
other state or the United States.

(b)  Collection. —

(1)  If, after due notice, any employer defaults in any payment of contributions or
interest thereon, the a