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House Committee on Judiciary IV
Wednesdayo April 1,2015 at 10:00 AM

Room 122811327 of the Legislative Building

MINUTES

The House Committee on Judiciary IV met at l0:00 AM on April 1, 2015 in Room 122811327 of the
Legislative Building. Representatives Blackwell, Chair, Bryan, Chair, Schaffer, Chair, Hamilton,
Vice-chair, Adams, Ager, Hager, Hunter, Johnson, Richardson, Riddell, Terry, Tine, Torbett, Warren
and Willingham attended. Also present were staff members Layla Cummings, Kara McGraw, Kelly
Quick Tornow and Committee Clerks Kevin Wilkinson and Sharon Sullivan. An attendance sheet is
attached and made part of these minutes.

Representative Jacqueline M. Schaffer presided. Chairwoman Schaffer called the meeting to order at
l0:03 AM. The Chairwoman recognized the Sergeants-at-Arms and introduced the pages.

The following bills were considered:

HB 174 Landlord/Tenant-Foreclosure & Evict. Changes. (Representatives Bradfordo Stam)

A motion was made to bring the Proposed Committee substitute before the committee, and the
motion passed. Chairwoman Schaffer recognized Representative Bradford to present the bill.
Representative Stam was also recognized to present part of the bill. There was discussion between
committee members about the bill. Representative Hager made the motion for a favorable report for
the Proposed Committee Substitute, with an unfavorable report for the original bill. The motion
carried, and the committee substitute received a favorable report.

HB 283 Supreme Court Sessions in Morganton. (Representatives Bishop, Blackwell)

Representative Blackwell was recognized to present the bill. Representative Torbett made a motion
for a favorable report for the bill. The motion carried, and the bill received a favorable report.

The meeting adjourned at l0:30 AM.

Respectful ly subm itted,

, Chair Sharon Clerk
Presiding





NORTH CAROLINA HOUSE OF REPRESENTATIVES
COMMITTEE MEETING NOTICE

AND
BILL SPONSOR NOTIF''ICATION

2015-2016 SESSION

You are hereby notified that the House Committee on Judiciary IV will meet as follows:

Wednesday, April l, 2015
10:00 AM
1228n327 LB
Rep. Jacqueline M. Schaffer, presiding Chair.

The following bills will be considered:

DAY & DATE:
TIME:
LOCATION:
COMMENTS:

BILL NO.
HB 174

HB 283

SHORT TITLE
Landlord/Tenant-Foreclosure & Evict.
Changes.
Supreme Court Sessions in Morganton

SPONSOR
Representative Bradford
Representative Stam
Representative Bishop
Representative Blackwell

Respectfully,

Representative Hugh Blackwell, Co-Chair
Representative Rob Bryan, Co-Chair
Repre sentative Jacquel ine Michelle Schaffer, Co -Chair

I hereby certify this notice was filed by the committee assistant at the following offices at 10:15 AM on

Monday, March 30,2015.

_ Principal Clerk

_ Reading Clerk - House Chamber

Sharon Sullivan (Committee Assistant)





AGENDA

Welcome and Opening Remarks

Chaired by Rep. Jacqueline M. Schaffer

Introduction of Sergeants-at-Arms

Introduction of Pages

Bills

BILL NO. SHORT TITLE

fß r74 Landlord/Tenant-Foreclo sure &
Evict. Changes.

HB 283 Supreme Court Sessions in
Morganton.

Other Business

Adjournment

I{ouse Committee on Judiciary IV
\ilednesday, April lr20l5r 10:00 AM

1228 I 1327 Legislative Bu ild ing

SPONSOR

Representative Bradford
Representative Stam

Representative Bishop
Representative Blackwell





HOUSE BILL L74z

Landlord/Tenant-Foreclosure & Evict. Changes
20 I 5-201 6 Generol Assembly

Committee: House Judiciary IV
Introduced by: Reps. Bradford, Stam

Analysis of: PCS to First Edition
H174-CSTS

Date: April 1,2015
Prepared by: LaylaCumrnings

Committee Counsel

SUMMARY: House B¡tl 174 would ømend and enhsnce certaín notìce requirements and protections

for tenants of real .propertíes Ín foreclosure, allow for purchasers of real property under option

contracts to pursue monetary damages separately from summary ejectment proceedings, and make

other changes to the Homeowner ønd Homebuyer Protectíon Act.

The PCS would møke thefollowìng changes:

(I) Clørífy the notìce of sale lo occupants of sÍngle-famíly resídentíø.I real property of ø resídence ín

foreclosure ønd íncrease the tíme for termínatìon of a lease b.y ø tenant af resídentíal property ín

foreclosure, whíle límítìng lerminatíons when rhe default ís cured.

(2) Clørìfv the íntent to allow certøín tenønts to remaín ín ø resídence íf the purchaser will not use tlte
property øs ø prímary resídence, ctarífy when tenants mast be gíven 90 days' notíce beþre øpplìcatíon

for øn order of possessíon, Iìmìt applicatíon of lhe sectíon to the lease portion of an optíon contract

executed wíth a lease, and provìde that the purchasq ís not requíred to honor the lease if the property

ís not habìtøble at the tìme of purchase.

(3) Provide that the deftnítion of optíon contract is límìted to síngle-famíly resìdentíal real property

under Chapter 47G.

(4) Make ø technìcal coTrectíon to keep the exístìng exemptíons .from prohíbited foreclosure rescue

transactions.

CURRENT LAW AND BILL ANALYSIS:

Section l: Notice fbr Terrnination of Rental Agreements in Foreclosure

CURRENT LAW: - Tenants of residential real property with less than 15 rental units may terminate

the lease early if the residence is in foreclosure, by providing notice of termination effective at least 10

days after the notice of sale. An occupant will receive the notice of sale 20 days in advance of a
foreclosure sale.

BILL ANALYSIS: Section 1(a) would clarify that any occupant of single-family residential real

property in foreclosure receives a notice of sale. Section 1(b) would allow tenants of residential real

property with less than l5 rental units to provide the landlord with a written notice of termination is

effective at least 10 days but no more than 90 days after the date contained in the notice of sale. The

notice of termination would not be effective if the mortgagor has cured the default. Section 1(c) would
make a conforming change.

Section 2: Effect of Foreclosure on Preexisting Tenancy

CURRENT LAW: The federal Protecting Tenants at Foreclosure Act of 2009 allowed a tenant in a
residence in foreclosure to remain in the residence until the end of the lease if the purchaser of the

O. llallør Reagan
Dírector

Research Division
(919) 733-2s78
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property did not use the property as his or her primary residence. If no lease existed, it provided the
tenant with a 90 day notice before the purchaser could seek to evict the tenant. The federal law expired
on December 31,2014.

BILL ANALYSIS: Would require the following for foreclosures on preexisting tenancies in single-
family residences:

o Allow a tenant with a lease meeting certain conditions to remain in the residence unless the
purchaser will use the residence as his or her primary residence.

o The tenant may remain until the end of the term of the lease or one year, whichever is
shorter.

o The lease must meet the following conditions: (l ) the tenant is not the debtor or the child,
spouse or parent of the debtor; and (2) the lease is in writing and requires the receipt of
rent that is not substantially below fair market value if the rent has nqt been reduce by a
f'ederal or state subsidy.

o Requires the tenant be provided with a 90-day notice before the purchaser can apply fbr an order
of possession if the tenant does not have a lease that conforms to the criteria above or if the
purchaser will occupy the property as his or her primary residence.

o This section does not apply to the option to purchase terms of a lease or to a lease of a residence
rvith "imminently dangerous conditio¡rs" at the time of purchase as defined by C.S. a2-a2@)(8)
that rvould make the home uninhabitable .

Section 3: Leases with Option to Purchase
CURRENT LAW: Option contracts are regulated by Chapter 47G of the General Statutes and are
deflrned as contracts containing an option to purchase real property which includes, or is combined witlr,
or executed in conjunction with a residential lease agreement. Every option contract must be in writing
and contain all the tenns agreed to by the parties.

BILL ANALYSIS: rffould amend various provisions of Chapter 47G regarding option to purchase
contracts executed with lease agreements as follows:

o Clarify that option contracts regulated by the Chapter are limited to single-family residential real
property.

o Clariff that provisions of Chapter 42 (l,andlord and Tenant Law) apply to covered lease
agreements unless otherwise covered by the Chapter.

r Provide that the judgment in an action to recover possession of the property does not prejudice
either party in a subsequent action for monetary damages or other remedies related to default and
fbrf'eit of an option contract.

o Provide that an option seller may initiate an action for summary ejectment if an option purchaser
defaults on the lease and the option purchaser may counterclaim for damages in the summary
ejectment proceeding.

o Eliminate the provision that a violation of this Chapter constitutes an unfair trade practice under
G.S.75-1.1.

Section 4: Contracts fur Deed
CURRENT LAW: A contract for deed is an agreement in which the seller agrees to sell an interest in
property to the purchaser, the purchaser agrees to pay the purchase price in five or more payments
exclusive of the down payment, and the seller retains title to the property as security for the purchaser's
obligation under the agreement. Chapter 47H specifies the minimum required contents of a contract for
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deed and requires that the contract be recorded with the register of deeds in the county in which the

property is located.

BILL ANALYSIS: Section 4(a) would amend G.5.47H,-2 regarding the minimum contents for a

contract for deed as follows:
o Eliminate the requirement that a contract for deed contain a description of conditions of

property by replacing it with a new requirementthat a contract for deed include a completed

residential property disclosure statement.
o Elirninate the requirement that the contents for a contract for deed include a statement of the

amount of the lien, and the amount and due date of periodic payments if the property being

sold is encumbered by a lien.
Section 4(b) would amend G.S. 47H-8 to eliminate the provision that a violation of this Chapter

constitutes an unfair trade practice under G.S. 75-1.1.

Section 5: Foreclosure Rescue Transactions
CURRENT LAW: G.5.75-120 prohibits foreclosure rescue transactions by anyone other than the

transferor fbr financial gain or with the expectation of financial gain. A fioreclosure rescue transaction is

a transfer of residential real property, including a manufactured home, which includes all of the

following:
o The real propefty is the principal residence of the transfèror.
o The transferor is in default or legal proceedings have been initiated on a mortgage loan

obligation secured by the transf'eror's principal residence.
o The transferor follows the representations of the transferee that the transfrr of the residential

property will allow the transferor to prevent, postpone, or reverse the effect of foreclosure.
o The transferor retains an interest in the property conveyed by written or oral agreement,

including any legal, equitable, or possessory interest.

The prohibition against foreclosure rescue transactions does not apply to (i) a member of the transferor's

farnily; (ii) a state, federal or local government agency or organization; (iii) a bank, savings institution,

or credit union; or a (iv) a licensed mortgage lender or mortgage selvicer.

BILL ANALYSIS: Section 5(a) would amend G.S. 75-120 as follows:
o Modify the definition of "foreclosure rescue transaction" to eliminate the requirement that the

transferor be in default or legal proceedings have been initiated to foreclose on transferor's
property.

o Make a conforming change to delete the definition of "default."
o Clarify the definition of "foreclosure rescue transaction" so that it applies expressly in instances

in which the transferor retains a tenancy interest, lease with option to purchase agreement, or an

option to reacquire the property.

Section 5(b) would amend G.S. 75-121 as follows:
o Provide that a certified appraiser must determine fàir market value of the property.
o Allorv 120 days for the appraisal to be perfiormed.
o Change the delivery requirement for the appraisal to no less than 7 days prior to the time the

transferor becomes obligated to perfonn the agreement.

EFFECTIVE DATE: This act becomes effective October 1,2015. Section 1 applies to notice of sale

issued on or after that date. Section 2 applies to orders for possession entered on or after that date.

Sections 3,4, and 5 apply to transactions entered into on or after that date.
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March I0,2015

A BILL TO BE ENTITLED
AN ACT TO AMEND AND ENHANCE CERTAIN NOTICE REQUIREMENTS AND

PROTECTIONS FOR TENANTS OF REAL PROPERTIES IN FORECLOSURE AND
TO ALLOW FOR PURCHASERS OF REAL PROPERTY UNDER OPTION
CONTRACTS TO PURSUE MONETARY DAMAGES SEPARATELY FROM

SUMMARY EJECTMENT PROCEEDINGS AND OTHER AMENDMENTS TO THE
HOMEBUYER PROTECTION ACT.

The General Assembly of North Carolina enacts:

SECTION 1.(a) G.S. 45-2I.17 reads as rewritten:
"S 45-21.17. Posting and publishing notice of sale of real property.

(4) The notice of sale shall be mailed by first-class mail at least 20 days prior to
the date of sale to each party entitled to notice of the hearing provided by
G.S.45-21.16 whose address is known to the trustee or mortgagee and in
addition shall also be mailed by first-class mail to any party desiring a copy

of the notice of sale who has complied with G.S. 45-21.I7 
^. 

If the property
is residential and contains less than 15 rental units, including single-family
residential real property. the notice of sale shall also be mailed to any person

who occupies the property pursuant to a residential rental agreement by
name, if known, at the address of the property to be sold. If the name of the

person who occupies the property is not knowno the notice shall be sent to

"occupant" at the address of the property to be sold. Notice of the hearing

required by G.S.45-21.16 shall be sufficient to satisfy the requirement of
notice under this section provided such notice contains the information
required by G.S. 45-21.161^.

il

SECTION 1.(b) G.S. 42-45.2 reads as rewritten:
"S 42-45.2. Early termination of rental agreement by military and tenants residing in

certain foreclosed property.
Any tenant who resides in residential real property containing less than 15 rental units that

is being sold in a foreclosure proceeding under Article 2A of Chapter 45 of the General Statutes

may terminate the rental agreement for the dwelling unit after receiving notice pursuant to
G.S.45-21 .17(4) by providing the landlord with a written notice of termination to be effective
on a date stated in the notice of termination that is at least 10 ¿ays-¿ays. ¡ut no more tna

days" after the sale date eÊcontaUed in the notice of sale-sale. provided that ú
not cured the default at the time the tenant provides the notice of termination. Upon termination

| iltilillil fl l] il]il tütru ilililililuil rur ulll|| lru il ililll il
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of a rental agreement under this section, the tenant is liable for the rent due under the rental
agreement prorated to the effective date of the termination payable at the time that would have
been required by the terms of the rental agreement. The tenant is not liable for any other rent or
damages due only to the early termination of the tenancy."

SECTION 1.(c) G.S. 45-2I.I6A(b) reads as rewritren:
"$ 45-21.164. Contents of notice of sale.

(b) In addition to the requirements contained in subsection (a) of this section, the notice
of sale of residential real property with less than 15 rental units shall also state all of the
following:

(1) That an order for possession of the property may be issued pursuant to
G.S.45-21.29 in favor of the purchaser and against the party or parties in
possession by the clerk of superior court of the county in which the property
is sold.

(2) Any person who occupies the property pursuant to a rental agreement
entered into or renewed on or after October I,2007, may, after receiving the
notice of sale, terminate the rental agreement @ilg
written notice of termination to the
date stated in the notice that is at least 10 da)'s. but no more than 90 da)rs.
after the sale date contained in notice of sale. orovided that the
mortgagor has not cured the default at the time the tenant provides the notice
of termination. The notice shall also state that upon termination of a rental
agreement, the tenant is liable for rent due under the rental agreement
prorated to the effective date of the termination."

SECTION 2.(a) G.S. 45-21.29(k) reads as rewritten:
"S 45-21.29. Orders for possession.

(k) Orders for possession of real property sold pursuant to this Article, in favor of the
purchaser and against any party or parties in possession at the time of application therefor, may
be issued by the clerk of the superior court of the county in which the property is sold if all of
the following apply:

(1) The property has been sold in the exercise of the power of sale contained in
any mortgage, deed of trust, leasehold mortgage, leasehold deed of trust, or a
power of sale authorized by any other statutory provisions.

(2) Repealed by Session Laws 1993, c. 305, s. 18.
(2a) The provisions of this Article have been complied with.
(3) The sale has been consummated, and the purchase price has been paid.
(4) The purchaser has acquired title to and is entitled to possession of the real

property sold.
(5) Ten days' notice has been given to the party or parties who remain in

possession at the time application is made, or, in the case of residential
property containing l5 or more rental units, 30 days' notice has been given to
the party or parties who remain in possession at the time the application is
made.

ÉÐ If the property is single-familv residential and occupied pursuant to a lease.
written or oral. the provisions of G.S. 45-21.334 have been satisfied.

(6) Application is made by petition to the clerk by the mortgagee, the trusteeo
the purchaser of the property, or any authorized representative of the
mortgagee, trustee, or purchaser of the property."

SECTION 2.(b) Part 2 of Article 2A of Chapter 45 of the General Statutes is
amended by adding a new section to read:

Page2 House Bill174 H174-PC540271-TS-1
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ltt
2 (d For the purposes of this section. "purchaser" means any purchaser or successor in
3 interest who has acquired title to single-family residential real property pursuant to this Article.
4 (Ð Unless a purchaser will occupy the premises as a primarv residence. the purchaser
5 shall assume title subject to the rights of any tenant to occupy the premises until the end of the
6 remaining term of the lease or one calendar year from the date the purchaser acquires title"
7 whichever is shorter. In no event shall the purchaser be required to renew the existing lease.

8 (ç) Subsection (b) of this section shall apply only to a lease that meets all of the
9 following criteria:

(]) The tenant is not the debtor under the security instrument foreclosed or the
child" spouse. or parent ofthe debtor.

(Ð The lease is in writine" is not terminable at will. and requires the receipt of
rent that is not substantially less than fair market rent for the property.

or subsidized due to a
State subsidy.

(Ð A purchaser shall provide a tenant in possession of the single-family residential real
propert), notice to vacate at least 90 days before makine an application for possession pursuant
to G.S. 45-2I.29k) in any of the followins circumstances:

(-1) The tenant is the debtor under the security instrument foreclosed or the child.
spouse. or parent of debtor.
The tenant has an oral lease or the lease is terminable at will.Q)

(Ð The purchaser will occupy the premi ses as a orimarv residence
(e) This section shall not apoly to the following:

0) The to
c.s.47c-1(4).

(Ð A lease of residential real propertv where there is an "imminently dangerous
condition" as defined in G.S. 42-42(a)18) on the oremises as of the date of
acquisition of title bv the ourchaser.

(Ð Nothing in this section shall be construed to limit the remedies available to the
nr rrnhqcpr fnr hreqnhee of the lease formo h¡¡ flra fananf fl

SECTION 3. Chapter 47G of the General Statutes reads as rewritten:
"Chapter 47G.

"Option to Purchase Contracts Executed With Lease Agreements.
"$ 47G-1. Definitions.

The following definitions apply in this Chapter:

(4) Option contract or contract. - An option contract for the purchase of
single-family residential real property that includes or is combined with, or
is executed in conjunction with, a covered lease agreement.

"$ 47G-2. Minimum contents of option contracts; recordation.

(Ð Instrument Ineffective. - No instrument purporting to extinguish the equity of
redemption that is executed as a condition of the transaction or prior to a default will be

effective.
"$ 47G-3. Application of Landlord Tenant Law.

The-Unless otherwise sions of Chapter 42 of the
General Statutes apply to covered lease agreements

"$ 47G-5. Notice of default and intent to forfeit.
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(a) A notice of default and intent to forfeit shall specify the nature of the default, the
amount of the default if the default is in the payment terms, the date after which the contract
will be forfeited if the purchaser does not cure the default, and the name and address of the
seller or the attorney for the seller. The period specified in the notice after which the contract
will be forfeited may not be less than 30 days after the notice of default and intent to forfeit is
served, or before judgment is given in any action brought to recover the possession of the
leased premises pursuant to Article 3 of Chapter 42 of the General Statutes, whichever is
earlier. A iudgment rendered in an action to recover possession of the premises shall not
prejudice either partv in a subsequent action to recover monetar)¡ damages or other remedies.

"$ 47G-7. Remedies.

ø) i€e
#noptionpurchasermaybringanactionfortherecoVeryofdamages,to
void a transaction executed in violation of this Chapter, as well as for declaratory or equitable
relief for a violation of this Chapter. The rights and remedies provided herein are cumulative to,
and not a limitation of, any other rights and remedies provided by law or equity. Nothing in this
Chapter shall be construed to subject an individual homeowner selling his or her primary
residence directly to an option purchaser to liability under G.S. 75-1.1.

(Ð In the event of default bv the ontion purchaser under the terms of the lease
agreementJhe option seller may initiate a summary eiectment action to recover damages and
possession of the leased premises pursuant to Article 3 of Chapter 42 of the General Statutes.
The magistrate shall retain jurisdiction over the summary ejectment proceeding.

(9) The option purchaser may counterclaim for damages in an)¡ summar)¡ ejectment
proceeding. In accordance with G.S. 7A-219 of the General Statutes. no counterclaim which
would make the amount in controversy exceed the jurisdictional limits shall be permitted. If a
counterclaim in a summarv ejectment proceeding is barred pursuant to G.S. 7A-219. the option

tt

SECTION a.(a) G.S. 47H-2(b) reads as rewritten:
"$ 47H-2. Minimum contents for contracts for deed; recordation.

(b) Contents. - A contract for deed eentr+et-shall contain at least all of the following:

/r r Dv vr vr r ùvylrvr arr

eleetrieity serviee; rvhether the preperty is in a fleedplain; rvhether anyene
else has a legal interest in the preperty; and whether restrietive eevenants

that- affeet the preperty; a eepy ef the restrietive eevenants shall be made

(.14a\ A completed residential property disclosure statement that complies with
Chapter 47E of the General Statutes. provided that the seller does not choose
the option of makine "No Representation" as to any characteristic or
çqndition of the property.
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SECTION 4.(b) G.S. 47H-8 reads as rewritten:

"S 47H-8. Remedies.

C++s-{+A purchaser may bring an action for the recovery of damages, to rescind a
transaction, as well as for declaratory or equitable reliel for a violation of this Chapter. The

rights and remedies provided herein are cumulative to, and not a limitation of any other rights
and remedies provided by law or equity. Nothing in this Chapter shall be construed to subject

an individual homeowner selling his or her primary residence directly to a buyer to liability
under G.S.75-1.1."

SECTION 5.(a) G.S. 75-120 reads as rewritten:
"$ 75-120. Defïnitions.

The following definitions shall apply in this Article:
(Ð nefuutt, Wnenever a

(3) Foreclosure rescue transaction. - A transfer of residential real property,

including a manufactured home that is permanently attached to the real

property, which includes all of the following features:
a. The real property is the principal residence of the transferor.

b

c. The transferee, an agent of the transferee, or others acting in concert
with the transferee make representations that the transfer of the

residential property will enable the transferor to prevent, postpone, or
reverse the effect of foreclosure and to remain in the residence.

d. The transferor retains
a tenancy interest, an interest under a @
lease with option to purchase agreement. or an option to reacquire the

@
....tt

SECTION 5.(b) G.S. 75-l2l reads as rewritten:

"$ 75-121. Foreclosure rescue transactions prohibited; exceptions; violation.
(a) It is unlawful for a person or entity other than the transferor to engage in, promise to

engage in, arrange, offer, promoteo solicit, assist with, or carry out a foreclosure rescue

transaction for financial gain or with the expectation of financial gain, unless prior to or at the

time of transfer, the transferee pays the transferor at least fifty percent (50%) of the fair market

value of the property as determined by a lieense*ce¡¡lfig¡!-appraiser. An appraisal to determine

the fair market value of the property must be performed no more than 9&]2[days prior to the

transfer.Theappraisalshallbedeliveredtothetransferor
apprai@o less than seven days priorto the
transferor becomes obligated to perform the agreement. This section does not apply to exempt

transactions.
(b) Every contract to effectuate a foreclosure rescue transaction in which the transferee

pays at least 50%o of the fair market value of the property, shall be in writing, shall be signed

and acknowledged by all parties to it, and shall contain all the terms to which the parties have

agreed. The contract shall contain at least all of the following:

(5) The fair market value of the property as determined by a lieensed-ce¡Lifgil
appraiser.
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SECTION 6. This act becomes effective October I,2015. Section 1 applies to
notice ofsale issued on or after that date. Section 2 applies to orders for possession entered on
or after that date. Sections 3,4, and 5 apply to transactions entered into on or after that date.

(

(
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March 10, 2015

A BILL TO BE ENTITLED
AN ACT TO AMEND AND ENHANCE CERTAIN NOTICE REQUIREMENTS AND

PROTECTIONS FOR TENANTS OF REAL PROPERTIES IN FORECLOSURE AND
TO ALLOW FOR PURCHASERS OF REAL PROPERTY UNDER OPTION
CONTRACTS TO PURSUE MONETARY DAMACES SEPARATELY FROM
SUMMARY EJECTMENT PROCEEDINGS AND OTHER AMENDMENTS TO THE
HOMEBUYER PROTECTION ACT.

The General Assembly of North Carolina enacts:
SECTION 1.(a) G.S. 42-45.2 reads as rewritten:

"S 42-45.2. Early termination of rental agreement by military and tenants residing in
certain foreclosed property.

,+nfUpon expiration of enant who
resides in residential real property containing less than l5 rental units that is being sold in a
foreclosure proceeding under Article 2A of Chapter 45 of the General Statutes may terminate
the rental agreement for the dwelling unit by
providing the landlord with a written notice of termination to be effective on a date stated in the
notice that is at least l0 afTer the date of the ne+iee+f
saþ.expiration of the u Upon termination of a rental agreement under this
section, the tenant is liable for the rent due under the rental agreement prorated to the effective
date of the termination payable at the time that would have been required by the terms of the
rental agreement. The tenant is not liable for any other rent or damages due only to the early
termination of the tenancy."

SECTION 1.(b) G.S. 45-21.164(b) reads as rewritten:
"S 45-21.16A.. Contents of notice of sale.

(b) In addition to the requirements contained in subsection (a) of this section, the notice
of sale of residential real property with less than 15 rental units shall also state all of the
following:

(l) That an order for possession of the property may be issued pursuant to
C.S.45-21 .29 in favor of the purchaser and against the party or parties in
possession by the clerk of superior court of the county in which the property
is sold.

(2) Any person who occupies the property pursuant to a rental agreement
entered into or renewed on or after October 1,2007, may, afte+-+eeei+ing-the

I illl|il til |ilil flil tilt ilu ]til ililll til til*H174-V-'1 *
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G.5,45-21.27. terminate the rental agreement @iry
written notice to the {andle+4landlord. to be effecti on a date stated in the
notice that is at least l0 da.vs. but no more than 90 davs. afler the date of the
expiration of the upset bid period. The notice shall also state that upon
termination of a rental agreement, the tenant is liable f'or rent due under the
rental agreement prorated to the effective date of the termination."

SECTION 2.(a) G.S. 45-21.29(k) is rewritten ro read:
"$ 45-21.29. Orders for possession.

(k) Orders fbr possession of real property sold pursuant to this Article, in favor of the
purchaser and against any party or parties in possession at the time of application therefor, may
be issued by the clerk of the superior court of the county in which the property is sold if all of
the following apply:

(l) The property has been sold in the exercise of the powerof sale contained in
any mortgage, deed of trust, leasehold mortgage, leasehold deed of trust, or a
power of sale authorized by any other statutory provisions.

(2) Repealed by Session Laws 1993,c.305, s. 18.
(2a) The provisions of this Article have been complied with.
(3) The sale has been consummated, and the purchase price has been paid.
(4) The purchaser has acquired title to and is entitled to possession of the real

property sold.
(5) Ten days' notice has been given to the party or parties who remain in

possession at the time application is made, or. in the case of residential
property containing l5 or more rental units, 30 days'notice has been given to
the party or parties who remain in possession at the time the application is
made.

Ge) If the property is single-family residential and occupied pursuant to a lease.
written or oral. the provisions of G.S. 45-21 .33A have been satisfied.

(6) Application is made by petition to the clerk by the mortgagee, the trustee,
the purchaser of the property, or any authorized representative of the
mortgagee, trustee, or purchaser of the property."

SECTION 2.(b) Part 2 of Article 2A of Chapter 45 of the General Statutes is
amended by adding a new section to read:
"L45-21.334. Effect of foreclosure on nreexistins tenancv.

ø) AnY Þurchaser or successor in interest who has acquired title to single-famill/
residential real property oursuant to this Article shall assume that interest subject to:

(Ð The þrovision of a notice to vacate to any tenant at least 90 dalvs before the

a) of the
remaining term of the lease: however. a purchaser or successor in interest
may terminate a lease effective at least 90 days after the bid amount has been
Paid and the trustee has tendered the deed to the purchaser ifthe purchaser or
successor in interest will occupy the premises as a primary residence. In that
event" the Purchaser or successor in interest shall provide to the tenant the
notice reqgired under subdivision (l) of this subsection.

(þ) Subsection la) of this section shall ann v onlv to a lease that all of the
followine criteria:

lD The tenant is not the debtor under the security instrument foreclosed. or the
child. sÊouse. or parent ofthe debtor.

Ø The lease is in writing and requires the receipt of rent that is not substantially
less than fair market rent for the property" provided that the rent has not been
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reduced or subsidized due to a fèderal or State subsidy. A tenant in
possession of the propertv pursuant to an oral lease shall be entitled to the

notice requirement contained in subdivision (l) of'subsection (a) of this
section.

(q) Nothing in this section shall be construed to limit the remedies available to the
s of the I

ilor tnl
SECTION 3. Chapter 47G of the General Statutes is rewritten to read:

Chapter 47G.
Option to Purchase Contracts Executed With Lease Agreements.

"$ 47G-1. Definitions.
The following defìnitions apply in this Chapter:

(4) Option contract or contract. - An option contract for the purchase of'
property that includes or is combined with. or is executed in çonjunction
with, a covered lease agreement. The term does not include a contract which
obligates the buyer to purchase the property even though the obligation may
be subject to one or more contingencies or unilateral rights to terminate the
contract.

"$ 47G-2. Minimum contents of option contracts; recordation.

(Ð lnstrument Ineffective. - No instrument purporting to extinguish the equity of
redemption that is executed as a condition of the transaction or prior to a default will be

ef fective.
"$ 47G-3. Application of Landlord Tenant Law.

+he-Unless otherwise pr provisions of Chapter 42 of the
Ceneral Statutes apply to covered lease agreements.

"$ 47G-5. Notice of default and intent to forfeit.
(a) A notice of default and intent to forfeit shall specify the nature of the default, the

amount of the default if the default is in the payment terms, the date after which the contract
will be forfeited if the purchaser does not cure the default, and the name and address of the
seller or the attorney for the seller. The period specified in the notice afler which the contract
will be forfeited may not be less than 30 days after the notice of default and intent to forfeit is
served, or before judgment is given in any action brought to recover the possession of the
leased premises pursuant to Article 3 of Chapter 42 of the General Statutes, whichever is
earlier. A iudgment rendered in an action to recover possession of the premises shall not
prejudice either party in a subsequent action to recover monetary damaqes or other remedies.

"S 47G-7. Remedies.

G) i€o
#noptionpurchasermaybringanactionfortherecoVeryofdamages,to
void a transaction executed in violation of this Chapter, as well as for declaratory or equitable
relief for a violation of this Chapter. The rights and remedies provided herein are cumulative to,
and not a limitation of, any other rights and remedies provided by law or equity. Nothing in this
Chapter shall be construed to subject an individual homeowner selling his or her primary
residence directly to an option purchaser to liability under G.S. 75- I .l .

(Ð In the event of default by the option purchaser under the terms of the lease
asreement. the option seller may initiate a summary ejectment action to recover damages and
possession of the leased premises pursuant to Article 3 of Chapter 42 of the General Statutes.
The magistrate shall retain jurisdiction over the summary ejectment proceeding.
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(!) '['he option purchaser may counterclaim fbr damages in any summary ejectment
proceeding. ln accordance with G.S.7A-219 of the General Statutes. no counterclaim which
would make the amount in controversy exceed the jurisdictional limits shall be permitted. If a
counterclaim in a summary ejectment proceedin&is barred pursuant to G.S. 7A-219. the option
purchaser shall not be estopped f'rom assertingthat claim in a separate action."

SECTION 4.(a) G.S. 47H-2(b) reads as rewritten:
"$ 47H-2. Minimum contents for contracts for deed; recordation.

(b) Contents, - A contract for deed eent+aetsshall contain at least all of the following:

(l 4a)

else has a legê+ interest in the preperty; and rvhether restrietive eevenants

@ing a dwelling. If restrietive eeverants nre in plaee

A completed residential property disclosure statement that complies with
Chapter 478 of the General Statutes. provided that the seller does not choose
the ootion of makins "No

(-r4)

as to anv characteristic or
condition of the property.

(+6) If the preperty bei'ng seld is eneunbere4bt'o deed ef trust; rnertgage; er
ether eneurrbranee evideneing er seeuring a menetary ebligetien n'hieh

lieensed manufeettred heme deeler with:n the meening-ef r\rtiele 9,\-e{

SECTION 4.(b) G.S. 47H-8 reads as rewritten:
"$ 47H-8. Remedies.

wApurchasermaybringanactionfortherecoveryofdamages,torescinda
transaction, as well as for declaratory or equitable relief, for a violation of this Chapter. The
rights and remedies provided herein are cumulative to, and not a limitation of, any other rights
and remedies provided by law or equity. Nothing in this Chapter shall be construed to subject
an individual homeowner selling his or her primary residence directly to a buyer to liability
under G.S. 75- I .l ."

SECTION 5.(a) G.S. 75-120 reads as rewritren:
"$ 75-120. Definitions.

The following definitions shall apply in this Article:
ÉÐ Default' Whenever a prepert'' ewner is rnere than 60 days delinquent en

(3) Foreclosure rescue transaction. - A transfer of residential real property,
including a manufactured home that is permanently attached to the real
property, which includes all of the following features:
a. The real property is the principal residence of the transferor.
h

I
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c The transt'eree, an agent of the transfbree, or others acting in concert
with the transf'eree make representations that the transfer of the
residential property will enable the transf'eror to prevent, postpone, or
reverse the effect of'fbreclosure and to remain in the residence.
'Ihe transfèror retains
a tenancy interest, an interest under a
with ontion to nu agreement. or an option to reacquire the

d.

il

SECTION 5.(b) G.S. 75-l2l reads as rewritten:
"$ 75-121. Foreclosure rescue transactions prohibited; exceptions; violation.

(a) It is unlawfil for a person or entity other than the transferor to engage in, promise to
engage in, arrange, offer, promote, solicit, assist with, or carry out a fbreclosure rescue
transaction for financial gain or with the expectation of financial gain, unless prior to or at the
time of transfer, the transferee pays the transferor at least fìfty percent (50%) of the fair market
value of the property as determined by a @grtiûgd_appraiser. An appraisal to determine
the fàir market value of the property must be performed no more than 9S120 days prior to the
transfer.Theappraisalshallbedeliveredtothetransferor
apprei@no less than seven days prior to the @is
the agreement.

(b) Every contract to effectuate a foreclosure rescue transaction in which the transferee
pays at least 50%o of the fair market value of the property, shall be in writing, shall be signed
and acknowledged by all parties to it, and shall contain all the terms to which the parties have
agreed. The contract shall contain at least all of the following:

(5) The fair market value of the property as determined by a lieense&cg¡lifìeel
appraiser.

SECTION 6. This act becomes effective October 1,2015. Section I applies to
upset bid periods expiring on or after that date. Section 2 applies to orders for possession
entered on or after that date. Sections 3,4, and 5 apply to transactions entered into on or after
that date.
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March 10, 2015

A BILL TO BE ENTITLED
AN ACT TO AMEND AND ENHANCE CERTAIN NOTTCE REQUIREMENTS AND

PROTECTIONS FOR TENANTS OF REAL PROPERTIES TN FORECLOSURE AND
TO ALLOW FOR PURCHASERS OF REAL PROPERTY LINDER OPTION
CONTRACTS TO PURSUE MONETARY DAMAGES SEPARATELY FROM
SUMMARY EJECTMENT PROCEEDINGS AND OTHER AMENDMENTS TO THE
HOMEBUYER PROTECTION ACT.

The General Assembly of North Carolina enacts:

SECTION 1.(a) G.S. 45-21.17 reads as rewritten:

"$ 45-21.17. Posting and publishing notice of sale of real property.

Ø) The notice of sale shall be rnailed by first-class mail at least 20 days prior to
the date of sale to each party entitled to notice of the hearing provided by
G.S.45-21.16 whose address is known to the trustee or mortgagee and in
addition shall also be mailed by first-class mail to any party desiring a copy
of the notice of sale who has complied with G.S. 45-2l.l7A.If the property
is residential and contains less than l5 rental units, includine single-family
residential real property. the notice of sale shall also be mailed to any person

who occupies the property pursuant to a residential rental agreement by
name, if known, at the address of the property to be sold. If the name of the
person who occupies the property is not known, the notice shall be sent to
"occupant" at the address of the property to be sold. Notice of the hearing
required by G.S. 45-21.16 shall be sufficient to satisfy the requirement of
notice under this section provided such notice contains the information
required by G.S. 45-21.164.

SECTION 1.(b) G.S. 42-45.2 reads as rewritten:
"S 42-45.2. Early termination of rental agreement by military and tenants residing in

certain foreclosed property.
Any tenant who resides in residential real property containing less than 15 rental units that

is being sold in a foreclosure proceeding under Article 2A of Chapter 45 of the General Statutes

may terminate the rental agreement for the dwelling unit after receiving notice pursuant to

G.S.45-21 .17(4) by providing the landlord with a written notice of termination to be effective

on a date stated in the notice of termination that is at least 10 daysdays. but no more th
days. after the sale date eÊgaltallg¿ in the notice of sak=sale' provided tha

not cured the default at the tirne the tenant provides the notice of termination. Upon tennination
of a rental agreement under this section, the tenant is liable for the rent due under the rental

I ilffiil til tffi ril lill llllil llilil lffi lllil ll llill lil llll llil lllll ilff li li
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agreement prorated to the effective date of the termination payable at the time that would have
been required by the terms of the rental agreement. The tenant is not liable for any other rent or
damages due only to the early termination of the tenancy."

SECTION 1.(c) G.S. 45-21.16^(b) reads as rewritten:
"$ 45-21.164. Contents of notice of sale.

(b) In addition to the requirements contained in subsection (a) of this section, the notice
of sale of residential real property with less than 15 rental units shall also state all of the
following:

(1) That an order for possession of the property may be issued pursuant to
G.S. 45-21 .29 in favor of the purchaser and against the party or parties in
possession by the clerk of superior court of the county in which the property
is sold.

(2) Any person who occupies the property pursuant to a rental agreement
entered into or renewed on or after October 1,2007, may, after receiving the
notice of sale, terminate the rental agreement @ilg
written notice_g[-¡!9rmþ4tlsn to the
date stated in the notice that is at least 10 da)¡s" but no more than 90 days.
after the sale date contained in the notice of sale" provided that the
morteaeor has not cured the defa-ult at the time the tenant provides the notice
of termination. The notice shall also state that upon termination of a rental
agreement, the tenant is liable for rent due under the rental agreement
prorated to the effective date of the termination."

SECTION 2.(a) G.S. 45-21.29(k) reads as rewritten:
"ç 45-21.29. Orders for possession.

(k) Orders for possession of real property sold pursuant to this Article, in favor of the
purchaser and against any pafty or parties in possession at the time of application therefor, may
be issued by the clerk of the superior court of the county in which the property is sold if all of
the following apply:

(1) The property has been sold in the exercise of the power of sale contained in
any mortgage, deed of trust, leasehold mortgage, leasehold deed of trust, or a
porwer of sale authorized by any other statutory provisions.

(]) Repealed by Session Laws 1993, c. 305, s. 18.
(2a) The provisions of this Article have been complied with.
(3) The sale has been consummated, and the purchase price has been paid.
(4) The purchaser has acquired title to and is entitled to possession ofthe real

property sold.
(5) Ten days' notice has been given to the party or parties who remain in

possession at the time application is made, or, in the case of residential
property containing l5 or more rental units, 30 days' notice has been given to
the party or parties who remain in possession at the time the application is
made.

6d If the property is sinele-family residential and occupied pursuant to a lease.
written or oral. the provisions of G.S. 45-21.334 have been satisfied.

(6) Application is made by petition to the clerk by the mortgagee, the trustee,
the purchaser of the property, or any authorized representative of the
mortgagee, trustee, or purchaser of the property."

SECTION 2.(b) Part 2 of Article 2A of Chapter 45 of the General Statutes is
amended by adding a new section to read:
"fu15-21.334. Effect of foreclosure on preexistinq tenancy.
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(d For the ourDoses of this section. means anv ourchaser or successor in
interest who has acquired title to single-family residential real properJy pursuant to this Article.

(Ð Unless a purchaser will occupy the premises as a primary residence. the purchaser

shall assume title subject to the rights of anytenant to occup.v the premises until the end of the

remaining term of the lease or one calendar year from the date the purchaser acquires title.
whichever is shorler. In no event shall the be reouired to renew the existins lease.

(s) Subsection lb) of this section shall onlv to a lease that meets all of the

1

2
aJ

4
5

6

7

I
9

10

1l
T2

13

t4
15

16

t7
l8
r9
20
21

22
23
24
25

26

28
29
30
31

32
JJ
34
35

36
37
38
39
40
41

42
43
44
45
46
47
48
49
50
51

tÐ

a)

following criteria:
The tenant is not the debtor under the securitv instrument foreclosed. or the

child. spouse. or parent ofthe debtor.
The lease is in writine. is not terminable at will. and requires the receipt of
rent that is not substantially less fair market rent for the nrooertv.

due to a federal

State subsidy.
of the sinsle-familv residential real

propert)¡ notice to vacate at least 90 days before making an application for possession pursuant

to G.S. 45-21.29(k) in any of the following sircumstances:

0) The tenant is the debtor under the instrument foreclosed- or the

child. spouse. or parent ofdebtor.
{2) The tenant has an oral lease or fhe lease is terminable at will.
(Ð The purchaser will occupy the premises as a primary residence.
This section shall not apply to the follsrvtng

0)

{2)

ß) A nurchaser shall orovide a tenant in

27

G)

(Ð Nothins in this section shall be

The ootion to ourchase terms of ân ontion contract as defined in
c.s.47c-1(4).
A lease of residential real property where there is an "imminently dangerous

condition" as defined in G.S. 42-42h)18) on the oremises as of the date of
acquisition of title bythe purchaser.

to limit the remedies available to the
purchaser for breaches of the lease terms by the tenant,"

SECTION 3. Chapter 47G of the General Statutes reads as rewritten:
'Chapter 47G.

Option to Purchase Contracts Executed With Lease Agreements.
"$ 47G-1. Definitions.

The following definitions apply in this Chapter:

(4) Option contract or contract. - An option contract for the purchase of
sinele-family residential real property that includes or is combined with, or
is executed in conjunction with, a covered lease agreemenf.

"S 47G-2. Minimum contents of option contracts; recordation.

(Ð Instrument Ineffective. - No instrument purporting to extinguish the equity of
redemption that is executed as a condition of the transaction or prior to a default will be

effective.
"$ 47G-3. Application of Landlord Tenant Law.

+he-Untess otherwise rovisions of Chapter 42 of the
General Statutes apply to covered lease agteements.

"S 47G-5. Notice of default and intent to forfeit.
(a) A notice of default and intent to forfeit shall specify the nature of the default, the

amount of the default if the default is in the payment terms, the date after which the contract

H174-CSTS-1 [v.12] House Bill 174 Page 3
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will be forfeited if the purchasei does not cure the default, and the name and address of the
seller or the attomey for the seller. The period specified in the notice after which the contract
will be forfeited may not be less than 30 days after the notice of default and intent to forfeit is
served, or before judgment is given in any action brought to recover the possession of the
leased premises pursuant to Article 3 of Chapter 42 of the General Statutes, whichever is
earlier. A iudsment rendered in an action to oossession of the oremises shall not
prejudice either party in a subsequent action to recover monetary damages or other remedies.

"S 47G-7. Remedies.

rd ;ee
#noptionpurchasermaybringanactionfortherecoveryofdamages,to
void a transaction executed in violation of this Chapter, as well as for declaratory or equitable
relief for a violation of this Chapter. The rights and remedies provided herein are cumulative to,
and not a limitation of any other rights and remedies provided by law or equity. Nothing in this
Chapter shall be construed to subject an individual homeowner selling his or her primary
residence directly to an option purchaser to liability under G.S. 75-1.1.

(Ð In the event of default by the option purchaser under the terms of the lease
aereement. the option seller may initiate a surnmary ejectment action to recover damages and
possession of the leased premises pursuant to Article 3 of Chapter 42 of the General Statutes.
The magistrate shall retain jurisdiction over the summary ejectment proceeding.

(ç) The option purchaser may counterclaim for damages in any summary ejectment
proceeding. In accordance with G.S.7A-219 of the General Statutes. no counterclaim which
would make the amount in controversy exceed the iurisdictional limits shall be permitted. If a

counterclaim in a summary ejectment proceeding is barred pursuant to G.S. 7A-219. the option
purchaser shall no sserting that claim in a separate action."

SECTION 4.(a) G.S. 47H-2(b) reads as rewritten:
"$ 47H-2. Minimum contents for contracts for deed; recordation.

(b) Contents. - A contract for deed eentraefshall contain at least all of the following:

(14a)

else has a legal interest in the preperty; and whether restrieÈive-eevenants

A completed residential propert)¡ disclosure statement that comolies with
Chapter 478 of the General Statutes. provided that the seller does not choose
the option of making "No Representation" as to an)¡ characteristic or
condition of the property.

€-6) lf the preperty bein
ether eneumbranee evideneing er seeuring a menetary ebligatien whieh

lieensed manufaetured home dealer rvithin the rneaning ef Artiele 9¿\ ef

{19

47

SECTION 4.(b) G.S. 47H-8 reads as rewritten:

Page 4
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"$ 47H-8. Remedies.

GSî75-+={-:-A purchaser may bring an action for the recovery of damages, to rescind a
transaction, as well as for declaratory or equitable relief, for a violation of this Chapter. The
rights and remedies provided herein are cumulative to, and not a limitation of, any other rights
and remedies provided by law or equity. Nothing in this Chapter shall be construed to subject
an individual homeowner selling his or her primary residence directly to a buyer to liability
under G.S. 75-1.1."

SECTION 5.(a) G.S. 75-120 reads as rewriffen:
"$ 75-120. Definitions.

The following definitions shall apply in this Article:
(Ð nef"ì$t' Whenever a pr

(3) Foreclosure rescue transaction. * A transfer of residential real property,
including a manufactured home that is permanently attached to the real
property, which includes all of the following features:
a. The real property is the principal residence of the transferor.
b' The transferer is in default er legal preeeedings have beer initiated te

c. The transferee, an agent ofthe transferee, or others acting in concert
with the transferee make representations that the transfer of the
residential property will enable the transferor to prevent, postpone, or
reverse the effect of foreclosure and to remain in the residence.

d. The transferor retains
a tenancy interest, an interest under a
with option to ourchase agreement. or an option to reacquire the

@
SECTION 5.(b) G.S. 75-121reads as rewritten:

"$ 75-121. Foreclosure rescue transactions prohibited; exceptions; violation.
(a) It is unlawful for a person or entity other than the transferor to engage in, promise to

engage in, arrange, offer, promote, solicit, assist with, or caffy out a foreclosure rescue
transaction for financial gain or with the expectation of financial gain, unless prior to or at the
time of transfer, the transferee pays the transferor at least fifty percent (50%) of the fair market
value of the property as determined by a lieense4ge¡Lifiçf!_appraiser. An appraisal to detennine
the f¿ir market value of the property must be performed no more than 9Sl2L days prior to the
transfer'Theappraisalshallbedeliveredtothetransferor
apprai@o less than seven days priorto the
transferor becomes to perform the asreement. This section does not apply to exempt
transactions.

(b) Every contract to effectuate a foreclosure rescue transaction in which the transferee
pays at least 50% of the fair market value of the property, shall be in writing, shall be signed
and acknowledged by all parties to it, and shall contain all the terms to which the parties have
agreed. The contract shall contain at least all of the following:

(5) The fair market value of the property as determined by a lieenseê-p9¡!!fi9g!

,, apÞraiser.

Hl74-CSTS-I [v.12] I{ouse Bill174 Page 5
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1 SECTION 6. This act becomes effective October 1, i015. Section 1 applies to
2 notice of sale issued on or after that date. Section 2 applies to orders for possession entered on

3 or after that date. Sections 3, 4, and 5 apply to transactions entered into on or after that date.

\

(,
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HOUSE BILL 283:
Supreme Court Sessions in Morganton

201 5-2016 General Assembly

Committee: House Judiciary IV
Introduced by: Reps. Bishop, Blackwell
Analysis of: First Edition

Date: April 1,2015
Prepared by: Kelly Tornow

Committee Counsel

SUMMARY: House Bíll 283 would authoríze sessíons of the North Carolína Supreme Court to be
held ín the Cíty of Morgønton not more than twice per year.

[As introduced, this bill was identical to 5161, as introduced by Sen. Danielo which is also
currently in this committee.l

CURRENT LAW: G.S. 7A-10(a) provides that sessions of the North Carolina Supreme Court must be
held in the City of Raleigh, except that the Court may hold sessions not more than twice per year in the
Old Chowan County Courthouse in the Town of Edenton.

BILL ANALYSIS: Senate Bill 161 authorizes the North Carolina Supreme Court to hold sessions in
the City of Morganton not more than twice per year. The Court must meet in the Old Burke County
Courthouse unless the Court identifies a more suitable site.

EFFECTM DATE: The act is effective when it becomes law.

BACKGROUND: Session Law 1997-56 authorized the North Carolina Supreme Court to hold sessions
in the Old Chowan County Courthouse in the Town of Edenton.

Brad Krehely, counsel to Senate Judiciary I, substantially contributed to this summary.

O. llølker Reagan
Director

Research Division
(919) 733-2s78
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GENERAL ASSEMBLY OF NORTH CAROLINA
SESSION 2015

HOUSE BILL 283*

Short Title: Supreme Court Sessions in Morganton. (Public)

sponsors: Representatives Bishop and Blackwell (primary sponsors).
For a complete list of Sponsors, refer to the North Carolina General Assembly lkb Site.

I
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13

t4
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Referred to: Judiciary IV.

March 19,2015

A BILL TO BE ENTITLED
AN ACT TO AMEND THE LAW GOVERNING SESSIONS OF THE SUPREME COURT

TO AUTHORIZE SESSIONS TO BE HELD IN MORGANTON.
The General Assembly of North Carolina enacts:

SECTION 1. G.S. 7A-10(a) reads as rewritren:

by
"(a) The Supreme Court shall consist of a Chief Justice and six associate justices, elected

the qualified voters of the State for terms of eight years. Before entering upon the duties of
his office, each justice shall take an oath of office. Four justices shall constitute a quorum for
the transaction of the business of the court. Except as otherwise provided in this subsection,
sessions of the court shall be held in the city of Raleigh, and scheduled by rule of court so as to
discharge expeditiously the court's business. The court may by rule hold sessions not more than
twice annually in the Old Chowan County Courthouse (1767) in the Town of Edenton, which is
a State-owned court facility that is designated as a National Historic Landmark by the United
States Department of the Interior. The court ma)¡ b)¡ rule hold sessions not more than twice

!

Supreme Court from 1847-1862."
SECTION 2. This act is effective when it becomes law.
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FAVORABLE

HB 283

NORTH CAROLINA GENERAL ASSEMBLY
HOUSE OF REPRESENTATIVES

JUDICIARY IV COMMITTEE REPORT
Representative Hugh Blackwell, Co-Chair

Representative Rob Bryano Co-Chair
Representative Jacqueline Michelle Schaffer, Co-Chair

Supreme Court Sessions in Morganton.
Draft Number: None
Serial Referral: None
RecommendedReferral: None
Long Title Amended: No
Floor Manager: Blackwell

Landlord/Tenant-Foreclosure & Evict. Changes.
Draft Number: Hl74-PCS40271-TS-l
Serial Referral: None
RecommendedReferral: None
Long Title Amended: No
Floor Manager: Bradford

?-) ¡.*,+¿^.t,.æ,*-t/t*r{

TOTAL REPORTED:2

FAVORABLE COM SUB, UNFAVORABLE ORIGINAL BILL

HB I74

i il]u iltil ilil il ilu iltil til ilu tffi ililll til til*cMR114-V-1*





(.'ommitfcc Selgcnnts at Ârrns

f5n House Committee on Judicíary lV

Room: 1228

[toFsç$gÎ-.{t årmË

NÁ.ME OITCOMMI'I-

4.1 .2015DATE:

1., Nan¡e; Carlton Adams

2.. Nauc: Joe Austin

l{nuc: [Ma rtha Gaclienn

4. Nn¡nc:

5. NRnc:

S-ç¡r¡þ fiet-/tt JtÌ.rgqs i

I. Nrme:

i. Ntmc:

i. Naruc:

I, Name:

Iamc;
{





Wednesday, April I
JUDICIARY IV

Name

Raymond Chen

Dawson Claire McHarg

Room
t22811327

County

Orange

V/ilson

Time
10:00 am

Sponsor

Verla Insko

Susan Martin





vlsl'l'()¡{ Rt,;( JI¡;'r'tt^'t'toN til I lil,:'t'

House Committee qn-Judiciary- lv 4.1 .2015
Na¡ne of Conr¡rrittcc Ilnlc

VISITORS: PLBÄ.SE SIGN IN BBLOW AND RAI'URN TO COMMN*I'EE, CLIIRI(

NAMB ITIRM (}R AGIINCY AND ADDIìIISS

^Jc
u

FI. t çiY¡c{ L{^,Ntr

i"IJ<. ,,l i rnrn{, , /r ) - ,,' .

/tN,

,'.'i ( '

4ss6

NS

'*p
¡1I l¡

Lû,ulrt ui \f;, ''; l¿

"'.Iì ,q>,

(u6
û \.r,rs-*,,

IJ
v'.,

lkll,^,.^ NdAú C-, '

N',, j\ f,rr.tt /ß

t'l \





v lsI't'()¡t tt ti( ; Ii{'t'R 
^'t't(}N 

ti I I t{l,l'l'

House Committee on Ju
Na¡nc of Comnrittcc []nfc

vIsIToRs : PLEASE sIG N I N B 0LOW A.l.l lì R$?]UßS..I9 .ÇÊMMI'11'ß ll. CJ,,llR l(

NAMB IIIRM OR AGENCY Ä.NÐ AI}¡}¡IITSS

A,ç1 \ ñóf ,f\

$rA$J(t\

Lr5,L¿,;¡ ?ff",

,}1 i,,, ! I fr.,'i,ü Êì,





v lsl'l'()tÌ t{ I':( ; ls't'lt 
^'t't( 

)N t; I I l¿1,:' I

House Committee on Ju di.crery- lv 4.1 .2015
Na¡nc of Comnrittcc Ilnfc

vlslTolìS: PLBÄSE SIGN !N BoLoW-AIYI) RET{J|}I',|.19,ÇgFIMl'11'ElI-C.LlìRl(

NAMB ITIIIM OR AGT'NCY AND AT}I}IIDSS

T(ç¿¡-ær.Ãr1A"1 ,^'c* t^ i3

\i rFi Ê

Çera[',{( rglon ÅCLIJ - /Û(

1úu rr rú{,

-J o, rrr

Ï?L

ftt:'¿ rer nr: *S

n nÂ I r'o \,,r ûll¡ i.l

r¡Vt i.1,.¡1,¿

u

t..rI

çr',,t 
I ã¿'

!

ô.: A/c





House Committee on Judiciary IV
Wednesday, April29,2015 at 10:00 AM

Room 122811327 of the Legislative Building

MINUTES

The House Committee on Judiciary IV met at 10:00 AM on April 29,2015 in Room 122811327 of
the Legislative Building. Representatives Blackwell, Chair, Bryan, Chair, Schaffer, Chair, Hamilton,
Vice-chair, Adams, Ager, Bishop, Dollar, Hager, Hunter, Johnson, Jones, Richardson, Riddell,
Setzer, Terry, Tine, Torbett, Warren and Willingham affended. Also present were staff members
Layla Cummings, Kara McGraw, Kelly Quick Tornow and Committee Clerks Kevin Wilkinson and

Sharon Sullivan. An attendance sheet is attached and made part of these minutes.

Representative Jacqueline M. Schaffer presided. Chairwoman Schaffer called the meeting to order at

10:04 AM. The Chairwoman recognized the Sergeants-at-Arms and introduced the pages.

Chairwoman Schaffer also reminded those in attendance about the new occupancy rules.

The following bills were considered:

HB 4 Clarify Unmanned Aircraft System Law. (Representative Torbett)

Representative Torbett was recognized to present the bill. There was discussion between committee
members about the bill. Representative Hager made a motion for a favorable report for the bill. The
motion carried, and the bill received a favorable report.

HB 548 Zoning/Modernize & Reorganize. (Representatives Bishop, Stam, Bryan, Hamilton)

Chairwoman Schaffer recognized Rep. Stam to present the bill to the committee. Rep. Stam

introduced HB 548's original Proposed Committee Substitute for discussion only and explained that
a second PCS had been drafted for the committee to review today. Rep. Setzer motioned for the
second Proposed Committee Substitute to be before the committee and the motion carried. Rep.
Bryan was recognized to offer an amendment to the second Proposed Committee Substitute. There
was discussion among the committee about the amendment and the bill. Rep. Setzer motioned to
adopt the amendment and the motion passed. With no other questions or debate about the PCS, Rep.
Hager made the motion for a favorable report for the Proposed Committee Substitute, as amended,
with an unfavorable report to the original bill. The motion camied, and the committee substitute
received a favorable report.

HB 460 Reporting of Animal Incidents (Representative Warren)

A motion was made by Representative Hager to bring the Proposed Committee Substitute before the
committee, and the motion passed. Chairwoman Schaffer recognized Representative Warren to
present the bill. There was discussion between committee members about the bill. Representative
Blackwell offered an amendment to the bill. Rep. Hager motioned for a favorable report on the bill
and the amendment was adopted. There was continued discussion between committee members
about the bill. Representative Setzer made the motion for a favorable report for the Proposed





Committee Substitute, as amended, with an unfavorable report to the original bill. The motion

carried, and the committee substitute received a favorable report.

HB 881 Landlord/Tenant-Alias & Pluries Summary Eject (Representatives Jordan, Bradford,
Bryan Earle)

A motion was made by Representative Jones to bring the Proposed Committee substitute before the

committee, and the motion passed. Chairwoman Schaffer recognized Representative Jordan to

present the bill. Representative Bradford also presented the bill. There was discussion between

òommittee members about the bill. Four members of the public were given time to speak. The

Speakers were: Eddie Cauldwell of the N.C. SherifPs Association, Colleen Kochanek of the

Apartment Association of N.C., Asa Buck, Carteret County Sheriff, and Katie Thomas of the N.C.

Association of Realtors. Representative Bryan made the motion for a favorable report for the

Proposed Committee Substitute, with an unfavorable report to the original bill. The motion carried

and the committee substitute received a favorable report following a hand count vote of 1l yea and 9

no.

The meeting adjourned at 10:48 AM

Respectfully submitted,

Jacq Sharon Sullivan, Clerk
Presiding Chair





Corrected #1: Add H 460 and H 829

NORTH C¡.NOT-,TNA HOUSE OF REPRESENTATIVES
COMMITTEE MEETING NOTICE

AND
BILL SPONSOR NOTIFICATION

20ls-20r6 sESsIoN

You are hereby notified that the House Committee on Judiciary IV will meet as follows:

Wednesday, April 29, 2015
10:00 AM
1228/1327 LB
Representative Jacqueline M. Schaffer, presiding.

The following bills will be considered:

DAY & DATE:
TIME:
LOCATION:
COMMENTS:

BILL NO.
HB4

HB 548

HB 88I

HB 460
HB 829

SHORT TITLE
Clarify Unmanned Aircraft System
Law.
ZoninglModernize & Reorganize.

Landlord/Tenant-Alias & Pluries
Summary Eject.

Reporting of Animal Incidents.
Automatic License Plate Readers

SPONSOR
Representative Torbett

Representative Bishop
Representative Stam
Representative Bryan
Representative Hamilton
Representative Jordan
Representative Bryan
Representative Bradford
Representative Earle
Representative Warren
Representative B. Turner
Representative Speciale
Representative Hardister
Representative Glazier





Respectfully,

Representative Hugh Blackwell, Co-Chair
Representative Rob Bryan, Co-Chair
Representative Jacqueline Michelle Schaffer, Co-Chair

I hereby certify this notice was filed by the committee assistant at the following offices at 5:15 PM on
Tuesday, April 28, 2015.

_ Principal Clerk

_ Reading Clerk - House Chamber

Sharon Sullivan (Committee Assistant)

,)





House Committee on Judiciary IV
Wednesday, April 29,2015,10:00 AM

1228 I 1327 Legislative B uilding

AGENDA

Welcome and Opening Remarks

Introduction of Pages and Sergeant at Arms

Bills

BILL NO.
HB4

HB 548

HB 88I

HB 460
HB 829

Other Business

Adjournment

SHORT TITLE
Clarify Unmanned Aircraft System
Law.
ZoninglModernize & Reorganize.

Landlord/Tenant-Alias & Pluries
Summary Eject.

Reporting of Animal Incidents.
Automatic License Plate Readers

SPONSOR
Representative Torbett

Representative Bishop
Representative Stam
Representative Bryan
Representative Hamilton
Representative Jordan
Representative Bryan
Representative Bradford
Representative Earle
Representative Warren
Representative B. Turner
Representative Speciale
Representative Hardister
Representative Glazier





HOUSE BTLL 4:
Clarify Unmanned Aircraft System Law

20 I 5-20 1 6 Generøl Assembly

Committee:
Introduced by:
Analysis of:

House Judiciary IV
Rep. Torbett
Second Edition

Date:
Prepared by:

April29,2015
Kelly Tornow
Committee Counsel

SUMMARY: House Bill 4 would clarìfy that øgents or øgencies of the State or a polítícal subdìvísíon
of the State have lhe authoríty to procure and operøte unmanned aÍrcraft systems upon approvøl of
the Støte CIO ønd would modífy the regulotíon of unmønned øírcraft systems to comply with federat
guídelínes,

CURRENT LAW & BILL ANALYSIS:

Section I
CURRENT LAW: Until December 31,2015, no State or local governmental entity or officer can
procure or operate an unmanned aircraft system or disclose personal information about any person
acquired through the operation of an unmanned aircraft system unless the State Chief Information
Officer (CIO) approves an exception specifically granting disclosure, use, or purchase. Any exceptions
to the prohibition must be immediately reported to the Joint Legislative Oversight Committee on
Information Technology and the Fiscal Research Division.

BILL ANALYSIS: Section I would clarify and expand the authority of the State CIO to approve or
disapprove of the procurement and operation of an unmanned aircraft system by agents or agencies of
the State or a political subdivision of the State and the disclosure of personal information acquired
through the operation of an unmanned aircraft system by agents or agencies of the State or a political
subdivision of the State. The State CIO would be able to consult with the Division of Aviation of the
Department of Transportation (Division) when making such decisions. Agents or agencies of the State
that receive approval from the State CIO would be able to procure or operate an unmanned aircraft
system priorto the implementation of the knowledge and skills test required by G.S. 63-95. Agents or
agencies of the State or a political subdivision of the State who submit requests on or after the date of
implementation of the knowledge and skills test would be required to have both CIO approval (until
December 31,2015) and pass the knowledge and skilis test.

Section 2

CURRENT LAW: Currently an inconsistency exists between one provision that prohibits agents or
agencies of the State or a political subdivision of the State from operating an unmanned aircraft system
until the knowledge and skills test required by G.S. 63-95 is implemented, and another provision that
requires approval by the State CIO for procurement or operation of an unmanned aircraft system by
agents or agencies of the State or a political subdivision of the State until December 31,2015.

I O. Walker Reagan
Director
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House Bill 4
Page 2

BILL ANALYSIS: Section 2 would resolve the inconsistency by authorizing the State CIO to approve
the procurement and operation of unmanned aircraft systems by agents or agencies of the State or a
political subdivision of the State before the knowledge and skills test is implemented.

Section 3

CURRENT LAW: The Division is required to develop a knowledge and skills test for operating an
unmanned aircraft system and provide for administration of the test.

BILL ANALYSIS: Because proposed federal regulations would already require operators of unmanned
aircraft systems to pass a knowledge test of federal regulations, Section 3 would clarify that the State
test must ensure that the operator of an unmannecl aircraft system is knowledgeable of the State statutes
and regulations regarding the operation of unmanned aircraft systems.

Section 4

CURRENT LAW: G.S. 63-96 requires a license for the commercial operation of unmanned aircraft
systems. To be issued a license, a person must be at least l8 years old, possess a valid drivers license,
pass the knowledge test, and satisfy other applicable requirements.

BILL ANALYSIS: To align with federal regulations, Section 4 would replace the term "license" with
"permit", reduce the age at which a person can receive a permit, and make conforming changes.

Section 5

CURRENT LAW: G.S. 63-96 requires commercial operators to pass the knowledge test before
operating an unmanned aircraft system.

BILL ANALYSIS: Section 5 would provide that prior to implementation of the knowledge test, any
person authorized by the FAA for commercial operation of an unmanned aircraft system in this State is
not in violation of G.S. 63-96 as long as he or she applies for a State permit for commercial operation
within 60 days of the full implementation of the permitting process and is subsequently issued a State
commercial operation permit.

EFFECTIVE DATE: T'his act is effective when it becomes law.
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GENERAL ASSEMBLY OF NORTH CAROLINA
SESSION 2OI5

HOUSE BILL 4
Committee Subiiifi te Fâvorable 4 / 16/ ls

Short Title: Clarify Unmanned Aircraft System Law (Public)

Sponsors

Refened to:
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January 29,2015

AN ACr ro cLARrFy rHAltlt"K?3%iTäü.rES oF rHE srArp oR A
POLITICAL SUBDIVISION OF THE STATE SHALL HAVE AUTHORITY TO
PROCURE AND OPERATE LINMANNED AIRCRAFT SYSTEMS UPON APPROVAL
OF THE STATE CHIEF INFORMATION OFFICER AND TO MODIFY THE
REGULATION OF UNMANNED AIRCRAFT SYSTEMS TO CONFORM TO FAA
GUIDELINES.

The General Assembly of North Carolina enacts:
SECTION 1. Section 7 .16(e) of S.L. 2013-360, as amended by Section 7.1 I (a) of

S.L.2014-100, reads as rewritten:
"SECTION 7.16.(e) Until December 3l ,2015,

of the

or after

the provisions of that section. The following definitions apply in this section:
(l) "Unmanned aircraft" means an aircraft that is operated without the

possibility of human intervention from within or on the aircraft.
(2) "Unmanned aircraft system" means an unmanned aircraft and associated

elements, including communication links and components that control the
unmanned aircraft that are required for the pilot in command to operate
safely and efficiently in the national airspace system."
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SECTION 2. Section 34.30(j) of S.L. 2014-100 reads as rewrirten:
"SECTION 34.30.(i) ì'+eExcept as author¡z

amended b), Section 7.11(a) of S.L.2014-100. no operation of unmanned aircraft systems by
agentsoragenciesofthes+ate;++-aænts-@apoliticalsubdivisionofthe
S+atq-Stal9-shall be authorized in this State until the knowledge and-*ki{*s-test. required by
G.S. 63-95, as enacted in subsection (g) of this section, has been implemented.

No operation of unmanned aircraft systems for commercial purposes shall be authorized in
this State until the FAA has authorized commercial operations and the licensing system
required by G.S. 63-96, as enacted in subsection (g) of this section, has been implemented."

SECTION 3. G.S. 63-95(b) reads as rewrinen:
"(b) The Division shall develop a knowledge and-skills-test for operating an unmanned

aircraft system that complies with all applicable State and federal regulations and shall provide
for administration of the test. The test shall ensure that the operator of an unmanned aircraft
system is knowledseable of the State statutes and reeulations regarding the operation of
unmanned aircraft slvstems. The Division may permit a person, including an agency of this
State, an agency of a political subdivision of this State, an employer, or a private training
facility, to administer the test developed pursuant to this subsection, provided the test is the
same as that administered by the Division and complies with all applicable State and federal
regulations. "

SECTION 4. G.S. 63-96 reads as rewritten:
''$63.96.@¡Lrequiredforcommercialoperationofunmannedaircraft

systems.
(a) No person shall operate an unmanned aircraft system, as defrned in G.S. l5A-300.1,

in this State for commercial purposes unless the person is in possession of a lieense-pçruti1
issued by the Divition valid for ih" unrnunned airóraft system being operated. Application for
such lieenseperm:llshall be made in the manner provided by the Division. Unless suspended or
revoked, the lieense-.ærmit shall be effective for a period to be established by the Division not
exceeding eight years.

(b) No person shall be issued a lieense--permil_under this section unless all of the
following apply:

(l) The person is at least *&_[Z¡rears of age.
(2) The person possesses a valid drivers license issued by any state or territory

of the United States or the District of Columbia.
(3) The person has passed the knowledge an*-ski.ll*-test for operating an

unmanned aircraft system as prescribed in G.S. 63-95(b).
(4) The person has satisfied all other applicable requirements of this Article or

federal regulation.
(c) A lieense-perm,i!-to operate an unmanned aircraft system for commercial purposes

shall not be issued to a person while the person's license or permit to operate an unmanned
aircraft system is suspended, revoked, or cancelled in any state.

(d) The Division shall develop and administer a program that complies with all
applicable federal regulations to lieense-lgque Erm¡tsjq_operators of unmanned aircraft
systems for commercial purposes. The program must include the following components:

(1) A system for classifying unmanned aircraft systems based on characteristics
determined to be appropriate by the Division.

(2) A fee structure for lieenses-.permjits.
(3) A tio.e*se-pçrmil application process.
(4) Technical guidance for complying with program requirements.
(5) Criteria under which the Division may suspend or revoke a lieense-.pgrmil
(6) Criteria under which the Division may waive +i€ensür€-pgrmiÉLng

requirements for applicants currently holding a valid license cir permit to
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I operate unmanned aircraft systems issued by another state or territory of the
2 United States, the District of Columbia, or the United States.
3 (7) A designation of the geographic area within which a lieensee-'pgrm,itteq shall
4 be authorized to operate an unmanned aircraft system.
5 (8) Requirements pertaining to the collection, use, and retention of data by
6@btainedthroughtheoperationofunmannedaircraft
7 systems, to be established in consultation with the State Chief Information
I Officer.
9 (9) Requirements for the marking of each unmanned aircraft system operated

l0 pursuant to a {ieense-pg¡¡qllissued under this section sufficient to permi+
I I allow identification of the owner of the system and the person lieensed
12 issued a permit to operate it.
13 (10) A system for providing agencies that conduct other operations within
14 regulated airspace with the identity and contact information of tieer*ees
15 permittees and the geographic areas within which the lieensee-p9¡rn[ttee_is
16 permi#eégg!þqrizg(!-to operate an unmanned aircraft system.
l7 (e) A person who operates an unmanned aircraft system for commercial purposes other
i8thanas@nderthissectionshallbeguiltyofaClasslmisdemeanor.
19 (Ð The Division may issue rules and regulations to implement the provisions of this
20 section."
2l SECTION 5. Prior to the implementation of the knowledge test and permitting
22 process required by G.S. 63-96, any person authorized by the FAA for commercial operation of
23 an unmanned aircraft system in this State shall not be in violation of that statute, provided that
24 they make application for a State permit for commercial operation within 60 days of the full
25 implementation of the permitting process and are issued a State commercial operation permit in
26 due course.
27 SECTION 6. This act is effective when it becomes law.
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HOUSE BILL 548:
Zaning/Nlodernize & Reorganize

2015-201 6 General Assemhly

Committeer lJouse Judiciary IV
Introduced by: Reps. Bishop, Stam, Bryan, Hamilton
Analysis oft PCS to First Edition

H548-CSTH-17

Date: April29,20l5
Prepared by: Kelly Tornow

Committee Counsel

SIIMMARY: The proposed commíttee substÍtute for House B¡ll 548 would establísh the Zoning
Modernízo.tion Legíslative Task Force to make recommendatìons to the General Assembly on wltether
to consolidate the current land use regulatíon støtutes.

CURRENT LAW: Counties (Article 18 of Chapter 1534) and cities (Article 19 of Chapter 1604) are

authorized to adopt land use regulation ordinances to govern the development of property within their
jurisdiction. The statutes are substantially the same in most instances, but do contain some difftrences.
Land use regulations may include any of the following: \ '

>

BILL ANALYSIS: The PCS for House Bill 548 would establish the Zoning Modernization Legislative

Task Force to make recommendations on whether to consolidate and modernize Article 19 of Chapter

160A and Article 18 of Chapter 1534. Specifically, the Task Force would study and examine the

provisions of House Bill 548, posted on the Committee's website

(http://www.ncles.nelgascripts/DocumentSitesfurorvseDocsite.asp?nlD:278). The Task Force would
consist of 16 members, six of whom would be members of the General Assembly and ten of whom
would be stakeholders and interested parties.

EFFECTM DATE: This act is effective when it becomes law.

O. ll/alkpr Reagan
Direclor

*H546-SMTH-ó2 CSTH-17 -V3*

Research Division
(919) 73s-2s78
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NORTH CAROLINA GENERAL ASSEMBLY
AMENDMENT
House Bill548

AMENDMENT NO.
(to be filled in by
Principal ClerþH548-ATH-18 [v.1]

Amends Title [NO]
H548-CSTH-17

Date

Page I of I

20ls

I
2

moves to amend the bill on page l, line 76, by deleting the words "A home builder
recommended by" and substituting "A representative of'.

SIGNED
Amendment Sponsor

SIGNED
Committee Chair if Senate Committee Amendment

ADOPTED FAILED TABLED

I il]iltil til rilt illl ililillllil lllllillllllllill lil llll lffi lllill lil ril*H54A-ATH-18-V-1*
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HOUSE BILL 548

PROPOSED COMMITTEE SUBSTITUTE H548-CSTH-17 [v.5]
4/27/2A15 l2:58:41 PM

Short Title: ZoninglModernize & Reorganize.

D

(Public)

Sponsors:

Referred to:

1

2
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4
5
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7
I
9

l0
1l
l7
13

14
15

16
t7
l8
r9
20
2t
22
ZJ
24
25
26

28
29
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3T
)¿
JJ
34
35
36
37
38
39
40

27

April2,2015

A BILL TO BE ENTITLED
AN ACT TO ESTABLISH TI-IE ZONING MODERNIZATION LEGISLATIVE TASK

FORCE.
The General Assembly of North Carolina enacts:

SECTION 1.(a) Establishment. - The North Carolina Zoning Modernization
Legislative'Iask Force is established.

SECTION 1.(b) Mernbership. - The Task Force shall be composed of 16 members
as follows:

(1) Eight members appointed by the Speaker of the House of Representatives as
follows:
a. Three persons u'lro are members of the [{ouse of Representatives at

the time of appointment, at least one of whom represents the minority
party. The Speaker shall designate one of the members as cochair.

b. A member of the Zoning, Planning, & Land Use Section of the North
Carolina Bar A ssociation.

c. A horne builder recommended by the North Carolina Home Builders

d. îï::::ï"hproyed in the fierd or zoning administrarion or zoning
enforcement recommended by the North Carolina Association of
Zoning Officials.

e. A representative from the North Carolina League of Municipalities.
f. A realtor recommended by the N'orth Carolina Association of

Realtors.
(2) Eiglrt members appointed by the President Pro Tempore of the Senate as

follows:
a. Three persons q,ho are members of the Senate at the time of

appointment, at least one of whom represents the minority party. The
President Pro Tempore shall designate one of the members as
cochair.

b. A certified professional planner recommsnded by the North Carolina
Chapter of the American Planning Association.

c. A representative from the North Carolina Association of County
Commissioners.

d. A Board Certified Professional lingineer recommended by the North
Carolina Section of the American Society of Civil Engineers.

e. A licensed architect recommended by the North Carolina Chapter of
the Arnerican Institute of Architects.

f. A faculty member at the University of North Carolina School of
Government.

ililil ffi tffi llil ilil ililil llllil tffi lil lil ililll lf ti lllll til iii lf ti*H548-CSTH-12-V-5*
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Appointments shall be made by September 1,2015, and the first meeting shall be
held on or before October 1,2015. The Task Force shall meet upon the call of the cochairs.
Vacancies shall be filled by the appointing authority. A quorum õf the Task Force shall be a
majority of the members.

SECTION 1.(c) Duties. -'lhe Task F'orce shall make recommendations on whether
to consolidate and modemize Article l9 of Chapter l60A of the General Statutes and Article 18
of'Chapter l53A of the Ceneral Statutes. Specifically, the Task Force shall study and examine
the provisions of House Bill 548 from the 2015 Regular Session of the 2015 Genèral Assembly.

SECTION 1.(d) Compensation; Administration. - Members of the Task Force
shall receive subsistence and travel allowances at the rates set fbrth in G.S. 120-3.1, 138-5, or
138-6, as appropriate. The Legislative Services Officer shall assign professional and clerical
staff to assist in the work of the'fask Force. The llask !'orce may h-oldits meetings in the State
Legislative Building or the Legislative Of'fice Building. The Task Force, while in the discharge
of its crfficial duties, may exercise all the powers provided under the provisions of G.S. 120-19
and G.S. 120-19.1 through G.S. 120-19.4, including the power to request all of'ficers. agents,
agencies, and depaftments of the State to provide any information, data, or documents within
their possession, ascertainable from their records or otherwise available to them, and the power
to subpoena wiüresses.

SECTION 1.(e) Report. - The Task Force shall report its findings and
recommendations to the 2016 lìegular Session of tlre 2015 General Assembly upon its
convening. The Task Force shall terminate on May l, 2016, or upon the flrling of its final
repoft, whichever occurs first.

SECTION 2. This act is effective when it becomes law.

PageZ House Bill 548 H548-CSTH-17 [v.5]



HOUSE BILL 460:
Reporting of Animal Incidents

2015-201 6 Generøl Assembly

Committee: House Judiciary IV
Introduced by: Rep. Warren
Analysis of: PCS to First Edition

H46O-CSTS-9

Date: Apri129,20l5
Prepared by: Kelly Quick Tornow

Layla Cummirrgs
Committee Counsel

SUMMARY: The Proposed Commìttee Substítute (PCS) to House B¡ll 480 would províde for the
reportíng of ínjuríes íntlícted on humans by domestíc or wíld anìmals.

The PCS would the law to forward the report a domestìc or wild
bite to lhe Locøl Health

CURRENT LAW: Chapter 67 of the General Statutes regulates dogs, including owner's liability and
dangerous dogs.

BILL ANALYSIS: The bill would allow a person injured by a domestio or wild animal to notify the
appropriate local law enforcement agency. If the incident results in death, or the person injured is
otherwise unable to make the request, a witness to the incident may notify the appropriate local law
enforcement agency.

A law enforcement agency receiving notification shall investigate the incident within 24 hours and make
a written report. The law enfbrcement officer that prepares the report must forward the report to the law
enfiorcement agency. The report may be used as evidence in any civil or criminal trial as permitted by
the rules of evidence.

The law enforcement agency will also be required to forward any report of a domestic or wild mammal
bite to the Local Health Director for appropriate rabies control measures.

EFFECTM DATE: This act would become effective October 1,2A15, and applies to incidents
occurring on or after that date.

O. Ilallær Reagan
Dírector

*H4óO-SFtrS-23 CSTS-9 -V3*

Research Dfuision
(9r9) 733-2578





NORTH CAROLINA GENERAL ASSEMBLY
AMENDMENT
House Bill460

H460-ATC-32lv.ll

Amends Title [NO]
H46O-CSTS-9

Date

AMENDMENT NO.
(to be filled in by
Principal Clerþ

Page I ofl

.20rs

I
2
J

4
5

6

Representative Blackwell

moves to amend the bill on page 1, lines l4-I5, by rewriting those lines to read:

ma or is the lice
department of that cit)¡ or town" or. if there is no police department for that city or town. either
the sheriffs department or any county police department for that county. If the attack occurred
outside a city or town. the appropriate".

SIGNED
ponsor

SIGNED
Committee Chair if Senate Committee Amendment

ADOPTED FAILED TABLED

t
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HOUSE BILL 460
PROPOSED COMMITTEE SUBSTITUTE H46O.PCS3O37O.TS-9

Short Title: Reporting of Animal Incidents. (Public)

Sponsors
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April2,2015

A BILL TO BE ENTITLED
AN ACT TO PROVIDE FOR THE REPORTING OF INJURIES INFLICTED ON HUMANS

BY DOMESTIC OR WILD ANIMALS.
The General Assembly of North Carolina enacts:

SECTION 1. Chapter 67 of the General Statutes is amended by adding a new
Article to read:

"Article 7.

"Reports of Animal Incidents.
"A i7-37. Reports of incidents involvins iniuries inflicted on humans bv domestic or wild

animals.
(Ð A person who has suffered a bite. scratch. or other injury directly inflicted b), a

domestic animal not owned by the person or bv a wild animal ma)¡ notif), the apprqpriate law
enfbrcement aeencv that such an incident has occurred and that personal irliurv has resulted. If
the incident occurred in a city or town. the appropriate law enforcement agenc), is the police
department of that city or town. or. if there is no police department for that citlv or town. either
the sheriffs department or any county police department for that count)'. If the attack occurred
outside a city or town. the appropriate law enforcement agency is either the sherifls department
or any county police departrnent for that count)'. If the incident results in the death of the
person" or if that person is otherwise unable to make the request. a person who witnessed the
incident ma)' make the notification.

&) A law enforcement aeency recsiving notification under subsection (.a) of this section
shall investigate the incident within 24 hours of receiving the notification and shall make a
written report summarizine the incident and describing the injur), inflicted on the person bv the
anirral. The law enforcement officer who prepares the written report shall forward it to that
officer's law enforcement agency. A report made pursuant to this subsection may be used in an)¡
manner as evidence. or for anv other pumose. in an)z civil or criminal trial. as permitted under
the rules of evidence- Anv reoort of a domestic or wild mammal bite received bv a law
enforcement asencv shall be immediatelv forwarded to the Local Health Director for
appropriate rabies control measures in accordance with Chapter l30A of the General Statutes."

SECTION 2. This act becomes effective October 1,2015, and applies to incidents
occurring on or after that date.

I il]il til lilt tf ii iif ill iii ti ii iit tf llti ti lillit ii i iii ii ii*H460-PCS50370-TS-9*
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HOUSE BILL 460

Short Title: Reporting of Animal Incidents. (Public)

Sponsors: Representative Warren (Primary Sponsor).

For a complete tist of Sponsors, refer to the North Carolina General Assembly Web Site.

Referred to: Wildlife Resources, if favorable, Judiciary IV.
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April2,2015

A BILL TO BE ENTITLEI)
AN ACT TO PROVIDE FOR THE REPORTING OF INJURIES INFLICTED ON HUMANS

BY DOMESTIC OR WILD ANIMALS.
The General Assembly of North Carolina enacts:

SECTION 1. Chapter 67 of the General Statutes is amended by adding a new
Article to read:

"Article 7.

"Reports of Animal Incidents.
"Q 67-37. Reports of incidents involvins iniuries inflicted on humans by domestic or wild

animals.
A person who has suffered a bite. scratch. or other injur), directl), inflicted bv a domestic

animal not owned by the person or by a wild animal ma), notif)¡ the appropriate law
enforcement agency that such an incident has occuned and that personal iniury has resulted. If

attack

evidence."
SECTION 2. This act becomes effective October 1,2015, and applies to incidents

occurring on or after that date.

I illltil rilt ]ril lllil ut ilil illt ililll lil til*H460-V-1*
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HOUSE BILL 881.:

Landlord/Tenant-Alias & Pluries Summary
Eject

Committee: House Judiciary IV
Introduced by: Reps. Jordan, Bryan, Bradford, Earle
Analysis of: PCS to First Edition

H881-C5T5-6

Date: April29,20I5
Prepared by: Kara McCraw

Layla Cummings
Committee Counsel

SUMMARY: The Proposed Committee Substítute (PCS) to House B¡ll 881 would allow þr the
followíng ìn summary ejectment proceedíngs: (I) the severønce of summary ejeclment ønd monetary
cløíms in small cløims øctíons when servíce of process only meets summøry ejectment støndards; (2)
the severed monetøry claím to be contínued wíth an alías and pluríes summons; (3) in certøín
countíes, the clerk of coart may íssue u summons to the plaíntiff ønd the plaintiff may cøuse servíce
to be møde by a prívate process server.

The PCS møkes the followíng changes: (1) límìts prìvøte process servíce of summons ín summary
ejectment proceedíngs to countíes wíth 200,000 or mote resìdents; (2) deJines the terms "process
server" and t'oflïcer"; and (3) provides the process for privøte process servíce of summons ín
s ammøry ej ectment p ro c e e dìn gs,

CURRENT LAW: G.S. 7A-217 describes how a small claims court may obtain jurisdiction over a
defendant. That includes (1) personal service (delivering a copy of the summons and of the complaint to
the defendant or by leaving copies thereof at the defendant's dwelling house or usual place of abode with
some resident of suitable age and discretion), (2) registered or certified mail, signature confirmation, or
designated delivery service, (3) defendant's written acceptance of service or by voluntary appea"rance
and (4) in summary ejectment cases only, service as provided in G.S. 42-29 is also authorized.

G.S. 42-29 sets forth the procedure for summary ejectment cases. The sheriff is responsible for
attempting to effect service on the defendants. It requires the officer to mail a copy of the summons and
complaint to each defendant in the stamped envelope provided by the plaintiff 'ono later than the end of
the next business day or as soon as practicable at the defendant's last known address." In addition to
mailing a copy of the summons and complaint to each defendant, the officer, within five days from
summons issuance, may either attempt to call the defendants to affange for service, or if unsuccessful,
then the officer must "make at least one visit to the place of abode of the defendant within five days of
the issuance of the summons, but at least two days prior to the day the defendant is required to appear."
The officer must either deliver a copy of the summons and complaint to the defendants personally at
their dwelling or leave copies with a resident of suitable age and discretion. If no one can be found at the
dwelling, then the officer is to ooaffix copies to some conspicuous part of the premises claimed."

BILL ANALYSIS:

Section 1 would provide that in any small claims action for summary ejectment and monetary damages,
and where service of process has been achieved solely by first class mail and affixing the summons and
complaint to the premises pursuant to G.S. 42-29, the plaintiff, or an agent may ask that the claim for
summary ejectment be severed from the claim for monetary damages. If the magistrate finds that that
personal service was not achieved for one or more defendants, the magistrate must sever the claim for
monetary damages and proceed with the claim for summary ejectment.

O. Ilalker Reagøn
Director

*H841-SMTS-25 CSTS-6 - V4*

Research Division
(919) 733-2s78
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If the magistrate severs the claim for monetary damages, the plaintiff may extend the action for
monetary damages in accordance with G.S. 1A-1, Rule 4(d) (i.e. 90 days after the issuance of the
original sunmons or 90 days after the last extension). The judgment of the magistrate in the severed
claim for summary ejectment must not prejudice the claims or defenses of any party in the severed claim
for monetary damages.

Section 2 would provide that Rule 4(hl) will apply to actions subject to summary ejectment procedures.
This would provide that when a proper officer returns a sunmons unexecuted, the plaintifÏ, or plaintiffs
agent or attorney may cause service to be made by anyone who is not less than 2l years of age, not a
party to the action, and not related by blood or marriage to a part/ or a person upon whom service is to
be made.

Section 3 would provide that in an action for summary ejectment in counties with 200,000 or more
residents, after the summons is issued, the summons may be returned to the plaintiff or forwarded to the
sheriff for service. If the magistrate severs the claim for monetary damages as provided by Section I of
the bill, the plaintiff may extend the action for monetary damages in accordance with G.S. lA-1, Rule
a(d) (i.e. 90 days after the issuance of the original summons or 90 days after the last extension).

Section 4 would provide that in an action of summary ejectment in counties with 200,000 or more
residents, the term "officer" as used in service for summary ejectment proceedings will mean the sheriff
and the term "process server" will mean any person over the age of 2l years who is not a party to the
action, is not related by blood or marriage to a party or a person upon whom service is to be made, and is
hired by the plaintiff or the plaintiffs agent or attorney for the purpose of serving the summons and
complaint.

In counties with 200,000 or more residents, a process server may serye the summons and complaint by
mailing a copy of the issued summons and signed complaint to the defendant at the defendant's last
known address by the end ofthe next business day after receipt or as soon as practicable. The process
server will then deliver a copy of the summons and complaint to the defendant by affixing copies to a
conspicuous part of the defendant's premises. The process server will certify an affidavit of service that
states the time, place, and manner service was completed in compliance with this section.

EFFECTIVE DATE: This act would become effective October 1,2015.

BACKGROUND: As of the 2010 U.S. Census, the following North Carolina counties have more than
200,000 residents: Mecklenburg, Wake, Guilford, Forsyth, Cumberland, Durham, Buncombe, New
Hanover, Union, and Gaston.

Source: U.S. Census Bureau, U.S. Department of Commerce, Annual Estimates of Resident Population,
http:llfactfrnder.census.gov/faces/tableservices/jsf/pages/productview.xhtml?src:bkmk.

Brad Krehely, counsel to Senate Judiciary I, substantially contributed to this summary
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Short Title: L,andlord/Tenant-Alias & Pluries Summary Eject.
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April 15,2015

A BILL TO BE EN'I]TLËD
AN ACT TO ALLOW FOR SEVERANCE OF SUMMARY EJECTMENT AND

MONETARY CLAIMS IN SMALL CLAIMS ACTIONS WHEN SERVICE OF
PROCESS ONLY MEETS SUMMARY EJECTMENT STANDARDS AND TO ALLOW
FOR THE SEVERED MONETARY CLAIM TO BE CONTINUED WITH ALIAS AND
PLURIES SUMMONS AND TO PROVIDE FOR AN ELECTION BY THE PLAINTIFF
TO IJTTLTZE A PRIVATE PROCESS SERVER IN COUNTIES WITH POPULATIONS
OF TWO I{LINDRED TIIOUSAND OR GREATER.

The General Assembly of North Carolina enacts:

SECTION 1. G.S. 7 

^-223 
reads as rewritten:

"ç7A-223. Practice and procedure in small claim actions for summary ejectment.
(a) In any small claim action demanding sulîmary ejectment or past due rent, or both,

the complaint may be signed by an agent acting for the plaintiff who has actual knorvledge of
the facts alleged in the complaint. If a small claim action demanding summary ejectrnent is
assigned to a magistrate, the practice and procedure prescribed for commencement, form and

service of process, assignment, pleadings, ancl trial in small claim actions generally are

observed, except that if the defendant by rvritten answer denies the title of the plaintiff, the
action is placed on the civil issue docket of the district court division for trial bef'ore a district
judge. In such event, the clerk withdraws assignment of the action from the magistrate and

immediately gives written notice of withdrarval, by any convenient means, to the plaintiff and

the magistrate to whom the action has been assigned. The plaintiff, within five days after
receipt of the notice, and the defendant, in his answer, may request trial by jury. Failure t<l

requrest jury trial within the time limited is a waiver of the right to trial by jury.
(b) If either party in a small claim action for summary ejectment moves for a

continuance, the magistrate shall render a decision on the motion in accordance with Rule 40(b)
of the Rules of Civil Procedure. The magistrate shall not continue a matter for more than five
days or until the next session of small claims court, whichever is longer, without the consent of
both parties.

(þÐ In any srnall slaim action demandins summary ejectrnent and monetary damages.

and where service of orocess has been ach solelv bv first-class mail and affixins the
and com

pursuant to subsection fa) of this section. may request that the claim for summary ejectment be

severed from the claim for monetarv {Jnon a findins that nersonal service was not

achieved for one or more defendants, the magistrate shall sever the claim for monetar.v

damases and nroceed with the claim for summ eiectment. Tf the masistrate severs the claim
f'or monetarJ damages. the plaintiff may extend the action in accordance with G.S. 1A-1. Rule
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4ld). The iud of the masistrate in the claim for summarv ent shall not
Preiudice the claims or defenses of anv party in the severed claim for monetarlu darnages.

(c) The Administrative Office of the Courts is directed to develop a form for parties in
small clairn actions for summary eìectment to inform them of the time line and process in
summary ejectment actions. The clerk of superior court shall make the form available to the
parties."

SECTION 2. G.S. 1A-1, Rule 4(h1), reads as rewritten:
"Rule 4. Process

(hl) Summons - When process returned unexecuted. - [f a proper officer returns a
summons or other process unexecuted, the plaintiff or his agent or attomey may cause service
to be nrade by anyone who is not less than 21 years of age, who is not a party to the action, and
who is not related by blood or marriage to a party to the action or to a persou upon whom
service is to be made. This subsection shall not apply to executions pursuant to Article 28 of

rt

SECTION 3. G.S. 42-28 reads as rewritten:
"$ 42-28. Summons issued by clerk.

(ê) When the lessor or his assignee files a complaint pursuant to G.S. 42-26 or 42-27,
and asks to be put in possession of the leased premises, the clerk of superior court shall issue a
summons requiring the defendant to appear at a certain time and place not to exceed seven days
florn the issuance of the summons, excluding weekends and legal holidays, to answer the
complaint. The plaintiff rnay claim rent in arears, and damages for the occupation of the
premises since the cessation of the estate of the lessee, not to exceed the jurisdictional amount
established by G.S.7A-210(l), but if he omits to make such claim, he shall not be prejudiced
thereby in any other action for their recovery.

(Ð In counties with 200.000 or more residents as of the most reoent decennial federal
census" after the surnmons is issued. at the election of the plaintiff. the clerk shall either (i)
return the surnmons to the plaintiff or liil forward the summons to the sheriff for service. If the
magistrate severs the claim for monetarv damaees pursuant to G.S. 7A-223(bl). the plaintiff
ma.r,extend the action in accordance with G.S. 1A-1. Rule 4(d)."

SECTION 4. C.S. 42-29 reads as rewritten:
"S 42-29. Service of summons.

(a) The officer receiving the summons shall mail a copy of the summons and conrplaint
to the defendant no later than the end of the next business day or as soon as practicable at the
defendant's last known address in a stamped addressed envelope provided by the plaintiff to the
action. The officer may, within five days of the issuance of the summons, attempt to telephone
the defendant requesting that the det-endant either personally visit the officer to accept service,
or schedule an appoiutment for the defendant to receive delivery of service from the officer. tf
the officer does not attempt to telephone the defendant or the atternpt is unsuccessful or does
not result in service to the defendant. the officer shall make at least one visit to the place of
abode of the defendant within five days of the issuance of the summons, but at least two days
prior to the day the defendant is required to appear to answer the complaint, excluding legal
holidays, at a time reasonably calculated to find the defendant at the place of abode to attempt
personal delivery of service. He then shall deliver a copy of the sumlnons together with a copy
of the complaint to the defendant, or leave copies thereof at the defendant's dwelling house or
usual place of abode with some person of suitable age and discretion then residing therein. If
such service cannot be made the officer shall affix copies to some conspicuous part of the
premises claimed and make due retum showing complianoe with this section.

&) As used in this Article. and only with respect to service for summarl¿ ejectrnent
proceedings in counties with 200.000 ormore residents as of the most recent decennial federal

Page2 House Bill 881 H881-PCS30371-T5-6
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census. the term "process server" shall mean an)¡ person over the age of 2l ),ears who is not a
party to the action" who is not related by blood or marriage to a part)¡ to the action or to a
person upon whom service is to be made. and who is hired b)¡ the plaintiff or the plaintiffs
agent or attorney for the purpose of serving the summons and complaint for summar)¡
ejectment: and the term "officer" shall mean the sheriff of the count)' where the subject
premises is situated.

(ç) As used in this Article. and only with respect to service fbr summary ejectment
proceedings in counties with 200"000 or more residents as of the most recent decennial federal
census. a process server may effectuate proper sen¿ice upon a defendant solellr fbr purposes of
summary .ejqç-tment blz mailing a copy olthe issued summons a0d_ signed complainl_.lg the
defendant no later than the end of.the ne.xt business day after receipt of said summons and
complaint-or as soon as practicable..at thg defendant's lastlnown address..in jr_ stamped
addressed envelope provided b)¡ the olaintiff to the action. The process server shall then deliver
a copy of the summons together with a copy of the comolaint to the defendant bly affixing
copies of same to some conspicuous palt of the premises claimed and make due return showing
compliance with this section in the form of an affidavit of service. Said affidavit of service
shall set forth the time. place. and manner by which the requirements set fofth herein were
completed."

SECTION 5. This act becomes effective October 1,2015.

H88l-PCS30371-T5-6 House Bill 881 Page 3
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Referred to:

April 15, 2015

A BILL TO BE ENTITLED
AN ACT TO ALLOW FOR SEVERANCE OF SUMMARY EJECTMENT AND

MONETARY CLAIMS IN SMALL CLAIMS ACTIONS WHEN SERVICE OF
PROCESS ONLY MEETS SUMMARY EJECTMENT STANDARDS AND TO ALLOW
FOR THE SEVERED MONETARY CLATM TO BE CONTINUED WITH ALIAS AND
PLURIES SUMMONS AND TO PROVIDE FOR AN ELECTION BY THE PLAINTIFF
TO UTILIZE A PRIVATE PROCESS SERVER IN COUNTIES WITH POPULATIONS
OF ONE HUNDRED THOUSAND OR GREATER.

The General Assembly of North Carolina enacts:

SECTION 1. G.S. 7A-223 reads as rewritten:
"$ 7A-223. Practice and procedure in small claim actions for summary ejectment.

(a) In any small claim action demanding summary ejectment or past due rent, or both,

the complaint may be signed by an agent acting for the plaintiff who has actual knowledge of
the facts alleged in the complaint. If a small claim action demanding summary ejectment is

assigned to a magistrate, the practice and procedure prescribed for commencement, fotm and

service of process, assignment, pleadings, and trial in small claim actions generally are

observed, except that if the defendant by written answer denies the title of the plaintiff, the

action is placed on the civil issue docket of the district court division fortrial before a district
judge. In such event, the clerk withdraws assignment of the action frorn the magistrate and

immediately gives written notice of withdrawal, by any convenient means, to the plaintiff and

the magistrate to whom the action has been assigned. The plaintifl within five days after
receipt of the notice, and the defendant, in his answer, may request trial by jury. Failure to
request jury trial within the time limited is a waiver of the right to trial by jury.

(b) If either party in a small claim action for summary ejectment moves for a

continuance, the magistrate shall render a decisiott on the motion in accordance with Rule 40(b)
of the Rules of Civil Procedure. The magistrate shall not continue a matter for more than five
days or until the next session of srnall claims court, whichever is longer, without the oonsent of
both parlies.

(þl) In an)¡ small claim action demanding summar)¡ ejectment and monetary damages.

and where service of process has been achieved solelv by first-class mail and affixing the

summons and complaint to the premises pursuant to G.S.42-29" the plaintifÏ or an agent
pursuant to subsection (a) of this section. may request that the claim for summary ejectment be

severed from the clai.m for monetarv damages. Up
achieved for one or more defendants. the shall sever the claim for monetarv
damases and nroceed with the claim for eiectment. If the maeistrate severs the claim

the action in
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4(d). The judement of the magistrate in the severed claim for summary ejectment shall not
prejudice the claims or defenses of any partv in the severed clairn for nronetary damages.

(c) The Administrative Office of the Courts is directed to develop a form for parties in
small claim actions for summary eìectment to inform them of the time line and process in
summary ejectment actions. The clerk of superior court shall make the form available to the
parties."

SECTION 2. G.S. lA-1, Rule 4(h1), reads as rewritten:
"Rule 4. Process.

(hl) Summons - When process returned unexecuted. - If a proper officer returns a
summons or other process unexecuted, the plaintiff or his agent or attomey may cause service
to be made by anyone rvho is not less than 21 years of age, who is not a party to the action, and
who is not related by blood or marriage to a party to the action or to a person upon whom
service is to be made. This subsection shall not apply to executions pursuant to Article 28 of

,,

SECTION 3. G.S. 42-28 reads as rewriffen:
"$ 42-28. Summons issued by clerk.

(Ð When the lessor or his assignee files a complaint pursuant to G.S. 42-26 or 42-27,
and asks to be put in possession of the leased premises, the clerk of superior court shall issue a
summons requiring the defendant to appear at a certain time and place not to exceed seven days
from the issuance of the summons, excluding weekends and legal holidays, to answer the
complaint. The plaintiff may claim rent in arrears, and damages for the occupation of the
premises since the cessation of the estate of the lessee, not to exceed the jurisdictional amount
established by G.S. 7 A-210(1), but if he ornits to make such claim, he shall not be prejudiced
thereby in any other action for their recovery.

(Ð In counties with 200.000 or more residents as of the most recent decennial federal
ls

relurn the summons to the plaintiff or (ii) fbrward the summons to the sheriff for service. If the
magistrate severs the claim for monetarlz damaees pursuant to G.S. 7A-223(bl). the plaintiff
may extend the action in accordance with G.S. 1A-1" Rule 4(d)."

SECTION 4. G.S. 42-29 reads as rewritten:
"$ 42-29. Service of summons.

þ) The officer receiving the sunrmons shall mail a copy of the summons and complaint
to the defendant no later than the end ofthe next business day or as soon as practicable at the
defendant's last known address in a stamped addressed envelope provided by the plaintiff to the
action. The officer may, within five days of the issuance of the summons, attempt to telephone
the defendant requesting that the defendant either personally visit the officer to accept service,
or schedule an appointment for the defendant to receive delivery of service from the officer. [f
the officer does not attempt to telephone the defbndant or the atternpt is unsuccessful or does
not result in service to the defendant, the officer shall make at least one visit to the place of
abode of the defendant within five days of the issuance of the summons, but at least two days
prior to the day the defendant is required to appear to answer the complaint, excluding legal
holidays, at a time reasonably calculated to find the defendant at the place of abode to attempt
personal delivery of service. He then shall deliver a copy of the summons together with a copy
of the complaint to the defendant, or leave copies thereof at the defendant's dwelling house or
usual place of abode with sonre person of suitable age and discretion then residing therein. If
such service cannot be made the officer shall affix copies to some conspicuous part of the
premises claimed and make due return showing compliance with this section.

&)
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census" the term "process server" shall mean anv oerson overthe age of 21 years who is not a

party to the action" who is not related by blood or marriage to a partv to the Af:tion or to a

person upon whom service is to be made. and who is hired by the plaintiff or the plaintiffs
agent or attorney for the purpose of serving the sunrmons and complaint for summary
ejectment: and the term "officer" shall mean the sheriff of the countv where the subject
premises is situated.

(s) As used in this Article. and only with resnect to service fbr summarv eiectment
proceedings in counties with 200"000 or more residents as of the most recent decennial federal
census" a process server may effectuate proper service upon a defendant solely for purposes of
summar)' ejectment b)' mailing a copy of the issuqd summons and signed complaint to the
defendant no later than the end of the next busineqs day after receipt of said summons and
complaint or as soon as practicable at the defendant's last known address in a stamned

addressed envelope provided by the plaintiff to the action. The process server shall then deliver
a copy of the summons togejher with a copy of the complaint to the defendant by affixing
copies of same to some conspicuous part of the premises claimed and make due return showing
compliance with this section in the form of an affidavit of service. Said affidavit of service
shall set forth the time" olace and manner by which the requirements set forth herein were
completed."

SECTION 5. This act becomes effective October 1,2015

H881-CSTS-6 [v.5] House Bill 881 Page 3
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April 15,2015

A BILL TO BE ENTITLED
AN ACT TO ALLOW FOR SEVERANCE OF SUMMARY EJECTMENT AND

MONETARY CLAIMS IN SMALL CLAIMS ACTIONS WHEN SERVICE OF
PROCESS ONLY MEETS SUMMARY EJECTMENT STANDARDS AND TO ALLOW
FOR THE SEVERED MONETARY CLAIM TO BE CONTINUED WITH ALIAS AND
PLURIES SUMMONS AND TO PROVIDE FOR AN ELECTION BY THE PLATNTIFF
TO UTILIZE A PRIVATE PROCESS SERVER IN COUNTIES WITH POPULATIONS
OF ONE HTINDRED THOUSAND OR GREATER.

The General Assembly of North Carolina enacts:
SECTION 1. G.S. 7A-223 reads as rewritten:

"S7A-223. Practice and procedure in small claim actions for summary ejectment.
(a) In any small claim action demanding summary ejectment or past due rent, or both,

the complaint may be signed by an agent acting for the plaintiff who has actual knowledge of
the facts alleged in the complaint. If a small claim action demanding summary ejectment is
assigned to a magistrate, the practice and procedure prescribed for commencement, form and
service of process, assignment, pleadings, and trial in small claim actions generally are
observed, except that if the defendant by written answer denies the title of the plaintiff, the
action is placed on the civil issue docket of the district court division for trial before a district
judge. In such event, the clerk withdraws assignment of the action from the magistrate and
immediately gives written notice of withdrawal, by any convenient means, to the plaintiff and
the magistrate to whom the action has been assigned. The plaintiff within fivó days after
receipt of the notice, and the defendant, in his answer, may request trial'by jury. Failure to
request jury trial within the time limited is a waiver of the right to trial by jury.

(b) If either party in a small claim action for summary ejectment moves for a
continuance, the magistrate shall render a decision on the motion in accordance with Rule 40(b)
of the Rules of Civil Procedure. The magistrate shall not continue a matter for more than five
days or until the next session of small claims court, whichever is longer, without the consent of
both parties.

&Ð

the masistrate sachieved one or more sever the claim monetarv
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formonetary damages. the plaintiff may extend the action in accordance with G.S. lA-1" Rule
4(d). The judgmerit of the magistrate in the severed claim for summary ejqçtment sh4ll-¡.o-t
Prejudice the claims or defenses of an), part), in the severed claim for monetar), damages.

(c) The Administrative Office of the Courts is directed to develop a form for parties in
small claim actions for summary ejectment to inform them of the time line and process in
summary ejectment actions. The clerk of superior courl shall make the form available to the
parties."

SECTION 2. G.S. lA-1, Rule 4(hl), reads as rewritten:
"Rule 4. Process.

(hl) Summons - When process returned unexecuted. - If a proper offìcer returns a
summons or other process unexecuted, the plaintiff or his agent or attorney may cause service
to be made by anyone who is not less than2l years of age, who is not a party to the action, and
who is not related by blood or mariage to a party to the action or to a person upon whom
service is to be made. This subsection shall not apply to executions pursuant to Article 28 of

SECTION 3. G.S. 42-28 reads as rewritten:
"$ 42-28. Summons issued by cterk.

and asks to be put in possession of the leased premises, the clerk of superior court shall issue a
summons requiring the defendant to appear at a certain time and place not to exceed seven days
from the issuance of the summons, excluding weekends and legal holidays, to answer the
complaint. The plaintiff may claim rent in arrears, and damages for the occupation of the
premises since the cessation of the estate of the lessee, not to exceed the jurisdiciional amount
established by G.S.7A-210(l), but if he omits to make such claim, he shall not be prejudiced
thereby in any other action for their recovery.

ft) In counties with 100.000 or more residents as of the most recent decennial federal
shall e

may extend the action in accordance with G.S. lA-1. Rule 4(d)."
SECTION 4. G.S. 42-29 reads as rewritren:

"S 42-29, Service of summons.
(4) The officer receiving the summons shall mail a copy of the summons and complaint

to the defendant no later than the end ofthe next business day or as soon as practicable at the
defendant's last known address in a stamped addressed envelope provided by the plaintiff to the
action. The officer may, within five days of the issuance of the summons, attempt to telephone
the defendant requesting that the defendant either personally visit the officer to ãccept service,
or schedule an appointment for the defendant to receive delivery of service from the officer. If
the officer does not attempt to telephone the defendant or the attempt is unsuccessful or does
not result in service to the defendant, the officer shall make at leasi one visit to the place of
abode of the defendant within five days of the issuance of the summons, but at least two days
prior to the day the defendant is required to appear to answer the complaint, excluding legal
holidays, at a time reasonably calculated to find the defendant at the plate of abode to utt"*pt
personal delivery of service. He then shall deliver a copy of the summons together with a copy
of the complaint to the defendant, or leave copies thereof atthe defendant'sãwelling house or
usual place of abode with some person of suitable age and discretion then resicling therein. If
süch service cannot be made thè officer shall affix copies to some conspicuous-part of the
premises claimed and make due return showing compliance with this section.
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I (Ð As used in this Article" and only with respect to service for summary ejectment
2 proceedings. in counties with 100.000 or more residents as'of the most recent decennial federal

3 census. the term "officer" shall mean either (i) an)¡ person over the age of 2l years who is not a
4 partv to the action and who is hired by the plaintiff or the plaintiffs agent or attorney for the

5 purpose of servins the summons and complaint for summary ejectment or (ii) the sheriff of the

6 county where the subject premises is situated."
7 SECTION 5. This act becomes effective October 1,2015.
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House Committee on Judiciary IV
Wednesday, June 10,2015 at 10:00 AM

Room 122811327 of the Legislative Building

MINUTES

The House Committee on Judiciary IV met at 10:00 AM on June 10, 2015 in Room 122811327 of the
Legislative Building. Representatives Blackwell, Chair, Bryan, Chair Adams, Ager, Johnson,
Richardson, Riddell, Setzer, Terry, Tine, Torbett, Warren and Willingham attended. Also present
were staff members Layla Cummings, Kara McGraw and Committee Clerks Kevin Wilkinson and
Sharon Sullivan. An attendance sheet is attached and made part of these minutes.

Representative Hugh Blackwell presided. Chairman Blackwell called the meeting to order at l0:05
The following bills were considered:

SB 161 Supreme Court Sessions in Morganton. (Senator Daniel)

Representative Bryan presided as Chair during the presentation of this bill. Representative Blackwell
was recognized to present the bill. Rep. Torbett asked several questions that were answered by Rep.
Blackwell regarding the bill. Representative Setzer made a motion for a favorable report for the bill.
The motion carried, and the bill received a favorable report.

SB 462 Pu blic AuthoritiesÆ.{onprofÏt Corporations (Senator Hartsell)

A motion was made by Representative Wamen to bring the Proposed Committee substitute before the
committee, and the motion passed. Chairman Blackwell recognized Senator Hartsell to present the
bill. There was discussion between committee members about the bill. Members of the public were
given an opportunity to address the Committee, and the Members heard from David Heinen from the
N.C. Center for Nonproflrts. The visitor's sheet is attached and made part of these minutes.
Representative Johnson moved for adoption of an amendment to the bill. Rep. Torbett moved to
modify the amendment's wording and the motion carried. Representative Tine made the motion for a
favorable report to the Proposed House Committee Substitute, as amended, with an unfavorable
report to the original bill. The motion carried, and the committee substitute received a favorable
report.

The Chairman recognized the Sergeants-at-Arms and introduced the pages

The meeting adjourned at 10:39 AM.

Respectfully submitted,

Blackwell, livan, Committee Clerk





NORTH CAROLINA HOUSE OF REPRESENTATIVES
COMMITTEE MEETING NOTICE

AND
BILL SPONSOR NOTIFICATION

2015-2016 SESSION

You are hereby notified that the House Committee on Judiciary IV will meet as follows:

DAY & DATE:
TIME:
LOCATION:
COMMENTS:

Wednesday, June 10, 2015
10:00 AM
t228/1327 LB
Rep. Blackwell will preside.

The following bills will be considered:

BILL NO.
SB I6I
SB 462

SHORT TITLE
Supreme Court Sessions in Morganton.
Public AuthoritiesÀ{onprofit
Corporations.

SPONSOR
Senator Daniel
Senator Hartsell

Respectfully,

Representative Hugh Blackwell, Co-Chair
Representative Rob Bryan, Co-Chair
Representative Jacqueline Michelle Schaffer, Co-Chair

I hereby certify this notice was filed by the committee assistant at the following offices at2:51PM on

Tuesday, June 09,2015. 
,

_ Principal Clerk
Reading Clerk - House Chamber

Sharon Sullivan (Committee Assistant)





House Committee on Judiciary IV
Wednesdayo June 10r2015,10:00 AM

12281 1327 Legislative Building

AGENDA

Welcome and Opening Remarks
Chaired by Rep. Blackwell

Introduction of Pages and Sergeant at Arms

Bills

BILL NO.
SB 16I
SB 462

Other Business

Adjournment

SHORT TITLE
Supreme Court Sessions in Morganton
Public AuthoritiesAtronproht
Corporations.

SPONSOR
Senator Daniel
Senator Hartsell





FAVORABLE

SB 161

NORTH CAROLINA GENERAL ASSEMBLY
HOUStr OF REPRESENTATIVES

JUDICIARY TV COMMITTEE REPORT
Representative Hugh Blackwell' Co-Chair

Representative Rob Bryan, Co-Chair
Representative Jacqueline Michelle Schaffer, Co-Chair

Supreme Court Sessions in Morganton.
Draft Number: None
Serial Referral: None
RecommendedReferral: None
Long Title Amended: No
Floor Manager: Blackwell

I lilil rilil ililil tilt Ilil ril illl lil llill lil lill*cMR442-V-1*

-,yv*"w-&.xÞ bf ro/rg

TOTAL REPORTED: I





Public AuthoritiesÀtronprofit Corporations.
Draft Number: S462-PCS45376-TC-44
Serial Referral: None
RecommendedReferral: None
Long Title Amended: Yes
Floor Manager: Blackwell

.¿lvv¡tuL¿* þ-t6-ts

TOTAL REPORTED: 1

NORTH CAROLINÄ GENERAL ASSEMBLY
HOUSE OF REPRESENTATTVES

JUDICIÄRY TV COMMITTEE REPORT
Representative Hugh Blackwell, Co-Chair

Representative Rob Bryan, Co-Chair
Representative Jacqueline Michelle Schaffer, Co-Chair

FAVORABLE HOUSE COM SUB, UNFAVORABLE SENATE COM SUB

sB 462 (CS#l)
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SENATE BILL 16I:
Supreme Court Sessions in Morganton

201 5-201 6 Generul Assembly

Committee: House Judiciary lV
Introduced by: Sen. Daniel
Analysis of: First Edition

Date: June 10,2015
Prepared by: Kara McCraw

Layla Cummings
Committee Counsel

SUMMARY: Senate Bíll 161 authorizes sessíons of the North Carolína Supreme Court to be held in
the Cíty of Morganton not more than twíce per year.

[As introduced, this bill was identical to H283, as introduced by Reps. Bishop, Blackwell, which is

currently in Senate Judiciary I.]

CURRENT LAW: G.S. 7A-10(a) provides that sessions of the North Carolina Supreme Court must be

held in the city of Raleigh, except that the Court may hold sessions not more than twice per year in the

Old Chowan County Courthouse in the Town of Edenton.

BILL ANALYSIS: Senate Bill l6l authorizes the North Carolina Supreme Court to hold sessions in

the City of Morganton not more than twice per year. The Court must meet in the Old Burke County

Courthouse unless the Court identifies as more suitable site.

EFFECTM DATE: The act is effective when it becomes law.

Brad Krehely, counsel to Senate,Iudiciary I, contributed substontially to this summary.

O. Lltalker Reagan
Director

Research Division
(919) 733-2578

*s1ó1-SfiTS-32 E1 -V1*
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SENATE BILL 161

Short Title: Supreme Court Sessions in Morganton

I

(Public)

Sponsors: Senator Daniel (Primary Sponsor).

Referred to: Rules and Operations of the Senate

I
2

J

4

5

6

7

8

9

l0
ll
t2
l3
t4
l5
l6
t7
18

March 4,2015

A BILL TO BE ENTITLED
AN ACT TO AMEND THE LAW GOVERNING SESSIONS OF THE SUPREME COURT

TO AUTHOP.TZE SESSIONS TO BE HELD IN MORGANTON.
The General Assembly of North Carolina enacts:

SECTION f . G.S. 7A-10(a) reads as rewritten:
"(a) The Supreme Court shall consist of a Chief Justice and six associate justices, elected

by the qualifîed voters of the State for terms of eight years. Before entering upon the duties of
his offrce, each justice shall take an oath of office. Four justices shall constitute a quorum for
the transaction of the business of the court. Except as otherwise provided in this subsection,

sessions of the court shall be held in the city of Raleigh, and scheduled by rule of court so as to

discharge expeditiously the court's business. The court may by rule hold sessions not more than

twice annually in the Old Chowan County Courthouse (1767) in the Town of Edenton, which is
a State-owned court facility that is designated as a National Historic Landmark by the United

St¿tes Department of the Interior -Fha ¡nrrrf 
-o., 

hv r¡rlc hnlrl ooooi^-o nnf mnra fhan fr¡¡inc

annually in the Citv of Morsanton: unless a suitable site is identified the court. the
the

Supreme Court from 1847-1862."
SECTION 2. This act is effective when it becomes law

I ililil il illl tffi til ilu til ililll lil lil
*s1ó1-V-1*





SENATE BILL 4622

Pu blic Auth o rities/lt[onp ro fit Co rporations

20 1 5- 20 1 6 G enerøl Assembly

CommÍttee: House Judiciary IV
Introduced by: Sen. Hartsell
Analysis of: PCS to Second Edition

S462-CSTC-44

Date: June 10,2015
Prepared by: Kara McCraw

Committee Counsel,
Samantha Yarborough,
Legal Extern

SUMMARY: Senate Bíll 462 would øuthorize a publíc authoríty to establish, oh'n, and operate a
n o np r otit c o rp o r øt í o n w ìt h t ax-exe mp t s t at u s.

The PCS would make thefollowíng changes:
. Allow a publíc øuthoríty to control, rather than own, a nonprofit.
. Requíre the nonproJît be created to further the authorízed purposes of the public authoríty.

o ProhÍbít the establíshed nonprofttfrom høving regulatory or enþrcement powers.

CURRENT LAW: "Public authority" is defined in Article 3 of Chapter 159, the Local Government
Budget and Fiscal Control Act (LGBFCA), as:

. a municipal corporation (other than a unit of local government) that is not subject to the State

Budget Act (Chapter l43C of the General Statutes), or
. a local governmental authority, board, commission, council, or agency that: (i) is not a

municipal corporation, (ii) is not subject to the State Budget Act, and (iii) operates on an area,

regional, or multi-unit basis, and the budgeting and accounting systems of which are not fully
apart of the budgeting and accounting systems of a unit of local government. G.S. 159-7(10).

The LGBFCA requires units of local government to conform to certain standards on financial matters,

with oversight provided by the Local Govemment Commission. It does not currently authorize a public
authority to establish, control, or operate a nonprofit corporation with tax-exempt status.

BILL ANALYSIS: The PCS to Senate Bill462 would authorize a public authority to establish, control,
and operate a nonprofit corporation that is created under Chapter 554 of the General Statutes and is a
tax-exempt organization under the Internal Revenue Code. The purposes of the nonprofit corporation
would be limited to those that further the authorized purposes of the public authority, and the nonprofÌt
corporations would not be permitted to have regulatory or enforcement powers.

EFFECTM DATE: SB 462 would become effective when it becomes law.

BACKGROUND: Types of public authorities include:

. Housing Authorities: G.S. Chapter 157, Article I

o Water and Sewer Authorities: G.S. Chapter 162A, Article I

. Parking Authorities: G.S. Chapter 1604, Article 24

¡ Public Transportation Authorities: G.S. Chapter 1604, Article 25

. Public Health Authorities: G.S. Chapter 1304, Article 2,Part lB

. Hospital Authorities: G.S. Chapter l3lE, Art. 2,Part2

O. I(alker Reagan
Director

*s4ó2-SMTC-54 CSTC-44 -V3*

Research Divisíon
(9t9) 733-2s78





NORTH CAROLINA GENERAL ASSEMBLY
AMENDMENT
Senate Bill462

AMENDMENT NO
(to be filled in by
Principal Clerk)S462-ATC-60 [v.1]

Amends Title [NO]
Second Edition

Representative R. Johnson

moves to amend the bill on page

SIGNED

Date

Page 1 of I

.20t5

I
2

J

1,line 14,

rlItiu "
that line to read:

/1A

SIGNED

ADOPTED

Sponsor

Committee if Senate Committee Amendment

FAILED

Iiltililtil tilll tilil]til]t|ilillilllillil]t ]illilllillillllilillil lil*s462-ATC-óO-V-1*

TABLED





NOR't'| I C^|ì,OLI NA (; ItN ERAl, ASSEM BLy
AMTTNDMIIN'I'
Scnatc llill462

AMENDMEN'I'NO.
(to be lilled in by
Principal Clerk)S462-A'I'C-60 lv.l I

Amends'l'itle lNOl
Secontl []clition

l'age I of I

.20t5

Iìcnrcsentative Il. Johnson

movcs to amsnd the bill on page l, line 14,by rewriting that line to read:

l)ate

mcnclmcnt

Committee Chair if Senate Committee Amendment

FAILED

n

I

2

3
il

S¡GNIiI)

SIGNEI)

r

ADOPTED TABLED
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SANATE BILL 462
.Iudiciary II Committee Substitute Adopted 4ll4ll5

PROPOSED HOUSE COMMITTEE SUBSTITUTE S462.PCS 4537 6.T C.44

Short Title: Public Authorities/l.lonprofit Corporations

-+ru¿ttþ."^r-t þ/ro/ts

D

(Public)

Sponsors

Referred to:

1

2
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4
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6

7
I
I

10
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12

13

T4

March 26,2015

A BILL TO BE ENTITLED
AN ACT TO CLARIFY THAT A PUBLIC AUTHORITY MAY ESTABLISH, CONTROL,

AND OPHRATF] A NONPROF'I'T CORPORA]]ON WIÏ'H TAX HXHMPT S]'A']IUS.
The General Assembly of North Carolina enacts:

SECTION 1. Article 3 of Chapter 159 of the General Statutes is arnended by
adding a new Part to read as follpws:

ESTABLISI{ED BY
"E 159-42.1. Establishment of nonnrofit bv nublic authoritv authorized.

A public authorit), mav establish. control. and operate a nonprofit comoration that is created

under Chapter 554 of the General Statutes and is a tax-exempt orsanization under the Intemal
Revenue Code to further the authorized pumoses of the public authoritv. A nonorofit

in this section
powers and shall not engage in partisan political activity."

SECTION 2. This act is effective when it becomes larv.

iltfllii f i rf i] if ï llll if ti Íi lf li llli li lllllli llll li lllli lf li li* s4 62 -P C S 4537 6-T C - 4 4*
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SD
SENATE BILL 462

Judiciary II Committee Substitute Adopted 4l14/15
PROPOSED HOUSE COMMITTEE SUBSTITUTE S462-CSTC-a4 [v.3]

6/9/2015 l:08:59 PM

Short Title: Public Authorities/l.,lonprofit Corporations. (Public)

Sponsors

Referred to:
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March 26,2015

A BILL TO BE ENTITLED
AN ACT TO CLARIFY THAT A PUBLIC AUTHORITY MAY ESTABLISH, CONTROL,

AND OPERATE A NONPROFIT CORPORATION WITH TAX EXEMPT STATUS.
The General Assembly of North Carolina enacts:

SECTION 1. Article 3 of Chapter 159 of the General Statutes is amended by

adding a new Part to read as follows:
''PART 8.

CORPORATION
tt

A oublic authoritv mav establish. control" and onerafe a nonnrofit comoration that is created

under Chapter 554 of the General Statutes and is a tax-exempt organization under the Internal
Revenue Code to further the authorized of the nublic authoritv. A nonorofit
cornoration established as nrovided in this n shall not have resulatorv or enforcement

ilpowers.
SECTION 2. This act is effective when it becomes law.

I ililllt til llil llilt tilt ililil ililil iltil lil ilt iltil tf li llli til llii li lic-44-v-3*
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SENATE BILL 462
Judiciary II Committee Substitute Adopted 4114/15

2

Short Title: Public Authorities/l',lonprofrt Corporations (Public)

Sponsors

Referred to

I
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March 26,2015

A BILL TO BE ENTITLED
AN ACT TO CLARIFY THAT A PUBLIC AUTHORITY MAY ESTABLISH, OWN, AND

OPERATE A NONPROFIT CORPORATION WITH TAX EXEMPT STATUS.
The General Assembly of North Carolina enacts:

SECTION 1. Article 3 of Chapter 159 of the General Statutes is amended by
adding a new Part to read as follows: "ru

,,

tt

A public authority may establish. own. and operate a nonprofrt corporation that is created

under Chapter 554 of the General Statutes and is a tax-exempt organization under the Internal

Revenue Code.rr
SECTION 2. This act is effective when it becomes law.

I ll]til til Ilil ]il till ilil tffi ililll llll lil*s4ó2-V-2*





House Committee on Judiciary IV
Wednesday, August 5,2015 at 10:00 AM

Room 122811327 of the Legislative Building

MINUTES

The House Committee on Judiciary IV met at 10:00 AM on August 5,2015 in Room 122811327 of
the Legislative Building. Representatives Blackwell, Chair, Bryan, Chair, Schaffer, Chair, Adams,

Bishop, Hager, Hunter, Johnson, Richardson, Riddell, Setzer, Terry, Tine, Torbett, Warren and

Willingham attended. Also present were staff members Kara McGraw, Kelly Quick Tornow and

Committee Clerk Sharon Sullivan. An attendance sheet is attached and made part of these minutes.

Representative Jacqueline Schaffer presided. Chairwoman Schaffer called the meeting to order at

l0:07. The Chairwoman recognized the Sergeants-at-Arms and introduced the pages. The following
bills were considered:

SB 120 DOI License Processing Fees. (Senator Hartsell)

After discussion with other chairs and staff, it was decided that this bill would be defered to the

following Judiciary IV meeting.

SB 429 Labor/2015 Technical & Conforming Changes. (Senator Brock)

A motion was made by Rep. Setzer to bring the Proposed Committee substitute before the

committee, and the motion passed. Chairwoman Schaffer recognized Rep. Bryan to present the bill.
There was discussion between committee members about the bill. Members of the public were given

an opportunity to address the Committee, and the Members heard from Jennifer Haigwood from the

N.C. Department of Labor and Andy Ellen from the N.C. Retail Merchants Association. The visitor's
sheet is attached and made part of these minutes. Representative Blackwell offered an amendment to

the bill and the amendment was adopted. Representative Hager made the motion for a favorable

report to the Proposed House Committee Substitute, as amended, with an unfavorable report to the

original bill. The motion carried, and the committee substitute received a favorable report.

The meeting adjourned at l0:30 AM

Respectful ly submitted,

acquel Sharon Sullivan, Clerk
Presiding Chair





Corrected #1: SB 566 Removed from Calendar

NORTH CAROLINA HOUSE OF REPRESENTATIVES
COMMITTEE MEETING NOTICE

AND
BILL SPONSOR NOTIFICATION

20ts-2016 sEssIoN

You are hereby notifîed that the House Committee on Judiciary IV will meet as follows:

DAY & DATE:
TIME:
LOCATION:
COMMENTS:

BILL NO.
SB 120

SB 429

The following bills will be considered:

Wednesday, August 5, 2015
10:00 AM
1228/1327 LB
Rep. Schaffer will preside.

SHORT TITLE
DOI License Processing Fees.

Laborl2}l5 Technical & Conforming
Changes.

SPONSOR
Senator Hartsell
Senator Brock

Respectfully,

Representative Hugh Blackwell, Co-Chair
Representative Rob Bryan, Co-Chair
Representative Jacqueline Michelle Schaffer, Co-Chair

I hereby certify this notice was filed by the committee assistant at the following offices at 1:46 PM on

Tuesday, August 04, 2015,

_ Principal Clerk

_ Reading Clerk - House Chamber

Sharon Sullivan (Committee Assistant)





NORTH CAROLINA HOUSE OF' REPRESENTATIVES
COMMITTEE MEETING NOTICE

AND
BILL SPONSOR NOTIFICATION

20ts-2016 SESSION

You are hereby notified that the House Committee on Judiciary IV will meet as follows:

The following bills will be considered

DAY & DATE:
TIME:
LOCATION:
COMMENTS:

BILL NO.
SB I2O
SB 429

SB 566

Wednesday, August 5, 2015
10:00 AM
1228/1327 LB
Rep. Schaffer will preside.

SHORT TITLE
DOI License Processing Fees.

Laborl2}l5 Technical & Conforming
Changes.
Disposition of Minimal Property Tax
Refunds.

SPONSOR
Senator Hartsell
Senator Brock

Senator Tarte

Respectfully,

Representative Hugh Blackwell, Co-Chair
Representative Rob Bryan, Co-Chair
Representative Jacqueline Michelle Schaffer, Co-Chair

I hereby certify this notice was filed by the committee assistant at the following offices at 1 I :1 1 AM on

Tuesday, August 04, 2015.

_ Principal Clerk

- Readiñg Clerk - House Chamber

Sharon Sullivan (Committee Assistant)





House Committee on Judiciary IV
Wednesday, August 5, 20150 10:00 AM

1228 I 1327 Legislative Buildin g

AGENDA

Welcome and Opening Remarks
Chaired by Rep. Schaffer

Introduction of Sergeant at Arms and Pages

Bills

BILL NO.
SB 120
SB 429

Adjournment

SHORT TITLE
DOI License Processing Fees.

Laborl2}I1 Technical & Conforming
Changes.

SPONSOR
Senator Hartsell
Senator Brock

L





NORTH CAROLINA GENERAL ASSEMBLY
AMENDMENT
Senate Bill429

AMENDMENT NO
(to be filled in by
Principal Clerk)S429-ATH-56 [v.1]

Amends Title [NO]
S429-CSTC-54

Date

Page 1 of I

.2015

Representative Blackwell

I moves to amend the bill on page 5, line 45, by inserting "for sale of alcoholic beverages

2 between the words rrweptrr and "at" on that line'

SIGNED
Amendment Sponsor

] SIGNED
Committee Chair if Senate Committee Amendment

ADOPTED FAILED TABLED

I illlilt lil ilil ilril llll lillil lilll lil lil lillil lllil lil llll llll lllil lil lil
*s429-ATH-56-V-1*
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SENATE B.ILL 429

PROPOSED HOUSE COMMITTEE SUBSTITUTE S429.PCS353O4.TC-54

Short Title: Laborl2}t5 Technical & Conforming Changes. (Public)

Sponsors:

Referred to:
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March 26,2015

A BILL TO BE ENTITLED
AN ACT MAKING TECHNICAL, CONFORMING, AND OTHER CHANGES TO THE

LABOR LAWS OF NORTH CAROLINA.
The General Assembly of North Carolina enacts:

PART I. TECHNICAL AND CONFORMING CHANGES
SECTION 1.1. G.S. 95-3 reads as rewritten:

"S 95-3. Divisions of Department; Commissioner; administrative officers.
The Department of Labor shall consist of the following officers, divisions and sections:

A Commissioner of Labor.
A Division of Standards and Inspections.
A Division of
Each division shall be in the charge of a chief administrative officer and shall be organized

under such rules and regulations as the Commissioner of Labor and the head of the division

"on..*"d 
shall prescribe and promulgate. The

Commissioner of ay make provision for one

person to act as chief administrative officer of two or more divisions, when such is deemed

advisable. The chief administrative officers of the several divisions shall be appointed by the

Commissioner of T eber \ñ'ith the rFpreval Labor. The Commissioner of
Labor may combine or consolidate the activities of

two or more of the divisions of the Department, or provide for the setting up of other divisions
when such action shall be deemed advisable for the more efficient and economical

administration of the work and duties of the Department."
SECTION 1.2. G.S. 95-4 reads as rewritten:

"$ 95-4. Authorify, powers and duties of Commissioner.
The Commissioner of Labor shall be the executive and administrative head of the

Department of Labor. In addition to the other powers and duties conferred upon the

Commissioner of Labor by this Article, the said Commissioner shall have authority and be

charged with the duty:
(1) To appoint and assign to duty such clerks, stenographers, and other

employees in the various divisions of the Department,'*itbapprevalef*aid
@as may be necessary to perform the work of the

Department, and fix their compensation, subject to the approval of the

Department of Administration. The Commissioner of Labor may assign or
transfer stenographers, or clerks, from one division to another, or inspectors

from one division to another, or combine the clerical force of two or more

ilililil ti ]ti ii ii iiil llll llii lll lli llli li li li lllill llll li llil li li li* s4 ?9 -P C S35 50 4 -f C -5 4*



General Assembly Of North Carolina Session 2015

divisions, or require from one division assistance in the work of another
division, as he may consider necessary and advisable: Provided, however,
the provisions of this subdivision shall not apply to the Industrial
Commission, or the Division of V/orkers' Compensation.

(2) To make such rules and regulations with reference to the work of the
Department and of the several divisions thereof as shall be necessary to
properly carry out the duties imposed upon the said Commissioner and the
work of the

(3) To take and preserve testimony, examine witnesses, administer oaths, and
under proper restriction enter any public institution of the State, any factory,
store, workshop, laundry, public eating house or mine, and interrogate any
person employed therein or connected therewith, or the proper officer of a
corporation, or file a written or printed list of interrogatories and require full
and complete answers to the same, to be returned under oath within 30 days
of the receipt of said list of questions.

(4) To secure the enforcement of all laws relating to the inspection of factories,
mercantile establishments, mills, workshops, public eating places, and
commercial institutions in the State. To aid him in the work, he shall have
power to appoint factory inspectors and other assistants. The duties of such
inspectors and other assistants shall be prescribed by the Commissioner of
Labor.

(5) To visit and inspect, personally or through his assistants and factory
inspectors, at reasonable hours, as often as practicable, the factories,
mercantile establishments, mills, workshops, public eating places, and
commercial institutions in the State, where goods, wares, or merchandise are
manufactured, purchased, or sold, at wholesale or retail.

(6) To enforce the provisions of this section and to prosecute all violations of
laws relating to the inspection of factories, mercantile establishments, mills,
workshops, public eating houses, and commercial institutions in this State
before any court of competent jurisdiction. It shall be the duty of the district
attorney of the proper district upon the request of the Commissioner of
Labor, or any of his assistants or deputies, to prosecute any violation of a
law, which it is made the duty of the said Commissioner of Labor to
enforce."

SECTION 1.3. G.S. 95-69.11 reads as rewritten:
"$ 95-69.11. Powers and duties of Commissioner.

The Commissioner of Labor is hereby charged, directed, and empowered:
(l) To adopt, modify, or revoke rules governing the construction, operation, and

use of boilers and pressure vessels, including, where necessary, requirements
for fencing to prevent unauthorized persons from coming in contact with
boilers and pressure vessels or the systems they are connected to.

(2) To delegate to the Chief Inspector any powers, duties, and responsibilities
that the Commissioner determines will best serve the public interest in the
safe operation of boilers and pressure vessels, and to supervise the Chief
Inspector in the performance of those duties.

(3) To enforce rules adopted under authority of this Article.
(4) To inspect boilers and pressure vessels covered under this Article.
(5) To issue inspection certificates to those boilers and pressure vessels found in

compliance with this Article.

Page2 Senate Bill429 s429-PCS3 5304-TC-54
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(1 1)

(12)

(rÐ

(14)

(10)

(17)

(6) To enjoin violations of this Article in the civil and criminal courts of this
State.
To keep adequate records of the type, dimensions, age, conditions, pressure

allowed upon, location, and date of the last inspection of all boilers and
pressure vessels to which this Article applies.
To require such periodic reports from inspectors, owners, and operators of
boilers and pressure vessels as he deems appropriate in carrying out the
purposes of this Article.
To have free access, without notice, to any location in this State, during
reasonable hours, where a boiler or pressure vessel is being built, installed,
or operated for the pu{pose of ascertaining whether such boiler or pressure

vessel is built, installed, or operated in accordance with the provisions of this
Article.
To investigate serious accidents involving boilers and pressure vessels to
determine the causes of the accidents, and to have full subpoena powers in
conducting the investigation.
To establish reasonable fees for the inspection and issuance of inspection
certificates for boilers and pressure vessels that are in use.

To establish reasonable fees for the examination and certification of
inspectors.
Te appeint qualified individuals te the Beard ef Beile+and Pressure Vessel
R$l€s=

To perform inspections and audits relating to the construction and repair of
boilers and pressure vessels and to establish and collect fees for these

activities.
To order the payment of civil penalties provided by this section.
To require that before any boiler or pressure vessel that is subject to this
Article is transferred into the State, or is moved from one location to another
within the State, the owner or the owner's authorized agent shall file with the
Commissioner a written notice of intent to do so and the type of device
involved and provide a copy of the specifications, previous inspection
documents, or other information that the Commissioner deems necessary to
determine whether the boiler or pressure vessel is in compliance with the
provisions of this Article and the rules adopted under this Article.
To grant exceptions from the requirements of the rules and regulations
adopted under authority of this Article and to permit the use of other devices
when such exceptions and uses will not expose the public to an unsafe

condition likely to result in serious personal injury or property damage.
To devise and proctor examinations covering this Article and the rules
adopted under this Article to applicants seeking a commission as inspectors
of boilers and pressure vessels in this State.

(8)

GÐ To act as oroctors durins the nistration of the National Board
commissioning examination.

QÐ To issue. suspend. or revoke inspector's commissions as inspectors of boilers
and oressure vessels within this State. Whenever action is taken under this
section to suspend or revoke a commission. the affected party shall be given
notice of the availabilit)' of an administrative hearine and of judicial review
in accordance with Chapter 1508 of the General Statutes. the Administrative

]?rocecLre,égt.."
SECTION 1.4. G.S. 95-69.17(c) reads as rewritten:

(7)

(e)

I
1

(
(

s)
6)

G8)
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"(c) Whe"rever aetien is taken under this seetien; the affeeted party shall be given netiee

Anv action taken
under this section by the Commissioner shall be final. unless within 15 days after receipt of
notice thereof bv certified mail with return bv sisnature confirmation as orovided bv
the U.S. Postal Service. by a desienated delivery service authorized pursuant to 26 U.S.C. $
7502(fl(2) with delivery receipt. or via hand deliverv. the person aqainst whom such action was
taken takes excention to the determinafion in event the final determination of the action
shall be made in an administrative proceedingand in a judicial proceedine pursuant to Chapter
150B of the General Statutes. Administrative Procedure Act. "

SECTION 1.5. G.S. 95-110.6(c) reads as rewritten:
"(c) 'Wrenever aetien is taken under this seetien; thsaffeeted party shall be given netiee

under this section bv the Commissioner shall final" unless within 15 davs after receiot of
notice thereof by certified mail with return receipt. by sienature confirmation as provided b)'
the U.S. Postal Service. by a designated delivery service authorized pursuant to 26 U.S.C. $
7502(fl(2) with delivery receipt" or via hand delivery" the person against whom such action was
taken takes exception to the determination. in which event the final determination of the action
shall be made in an administrative proceeding and in a judicial proceedine pursuant to Chapter
1508 of the General Statutes. the Administrative Procedure Act."

SECTION 1.6. G.S. 95-111.6(c) reads as rewritten:
"(c) iee

under this section bv the Commissioner shall be final- unless within 15 davs after receint of
notice thereof by certified mail with return receipt" by signature confirmation as provided bv
the U.S. Postal bv a desisnated deliverv service authorized oursuant to 26 U.S.C. $

7502(fl(2) with delivery receipt. or via hand delivery. the person against whom such action was
taken takes exception to the determination. in which event the final determination of the action
shall be made in an administrative proceeding and in a judicial proceeding pursuant to Chapter
1508 of the General Statutes" the Administrative Procedure Ast."

PART II. STATUTORY UPDATING/REPEALS
SECTION 2.1. G.S. 95-5 is repealed.
SECTION 2.2. G.S. 95-6 is repealed.
SECTION 2.3 G.S. 95-7 reads as rewritten:

"$ 95-7. Power of Commissioner to compel the giving of sueþ-information; refusal as
contempt.

TheCommissionerofLabor,orhisauthorizedrepresentative,@ing
shall have power to examine witnesses on oath, to

compel the attendance of witnesses and the giving of such testimony and production of such
papers as shall be necessary to enable him to gain the necessary information. Upon the refusal
of any witness to comply with the requirements of the Commissioner of Labor or his
representative in this respect, it shall be the duty of any judge of the superior court, upon the
application of the Commissioner of Labor, or his representative, to order the witness to show
cause why he should not comply with the requirements of the said Commissioner, or his
representative, if in the discretion of the judge such requirement is reasonable and proper.
Refusal to comply with the order of the judge of the superior court shall be dealt with as for
contempt of court. "

SECTION 2.4. G.S. 95-11 is repealed.

Page 4 Senate Bill429 S429-PCS3 5304-TC-54
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SECTION 2.5. G.S. 95-12 is repealed.

SECTION 2.6. G.S. 95-69.13 is repealed.

SECTION 2.7. G.S. 95-69.9(a) is repealed.

SECTION 2.8. G.S. 95-69.14 reads as rewritten:
"$ 95-69.14. Rules and regulations governing the construction, operation and use of

boilers and pressure vessels.
The maY adoPt, modiff, or

revoke any rules and regulations governing the construction, installation, repair, alteration,

inspection, use, and operation of boilers and pressure vessels as the Commissioner deems

appropriate to insure the safe operation and avoidance of injury to person or property from
boilers and pressure vessels. The rules and regulations will conform as nearly as possible to the

standards of the American Society of Mechanical Engineers and the amendments and

interpretations of those engineering standards.

The procedure for the adoption, modification, or revocation of the rules and regulations

shall be in accordance with Chapter 1508 of the General Statutes, the Administrative Procedure

Act."
SECTION 2.9. G.S. 95-69:16 reads as rewritten:

"$ 95-69.16. Inspection certificate required.
All boilers and pressure vessels subject to the provisions of this Article shall be inspected

by a commissioned inspector. The Commissioner may determine both the frequency and the

method of inspection. In determining the frequency of inspection, the Commissioner shall give

due consideration to the hazard involved and the need for the protection of the public. The

method of inspection must provide an adequate procedure to insure the safety of individuals
likely to be injured by an explosion or accident involving a boiler or pressure vessel.

No boiler or pressure vessel may be operated without an inspection certificate, except
pressure vessels being operated under an owner-user provision where administrative procedures

of equal safety and competency have been approved by the Beard*#Commissioner. No more

than 60 days grace period may be granted beyond the certificate expiration date."

PART III. YOUTH EMPLOYMENT EXCEPTION FOR POINT OF SALE FOR
OFF.PREMISES CONSUMPTION

SECTION 3.1 G.S. 95-255Q) reads as rewritten:
"(j) No person who holds any ABC permit issued pursuant to the provisions of Chapter

l8B of the General Statutes for the on-premises sale or consumption of alcoholic beverages,

including any mixed beverages, shall employ a youth:
(1) Under 16 years of age on the premises for any purpose, unless the youth is at

least 14 years of age and each of the following conditions is met:

a. The person obtains the written consent of a parent or guardian of the
youth.

b. The youth is employed to work on the outside grounds of the

premises for a purpose that does not involve the preparation, serving,
dispensing, or sale of alcoholic beverages.

(2) Under 18 years of age to prepare, serve, dispense or sell any alcoholic
beverages, including mixed
beverages at the point-of-sale for only off-premises consumption."

PART IV. EFFECTIVE DATE
SECTION 4.1. This act is effective when it becomes law.

s429-PC53 s304-TC-s4 Senate BiIl429 Page 5





SEI{ATE BILL 429:
Labor/2015 Technical & Conforming Changes

201 5-201 6 Generøl Assembly

Committee: House Judiciary IV
Introduced by: Sen. Brock
Analysis of: PCS to First Edition

S429-CSTC-54

Date: August 5,2015
Prepared by: Kara McCraw

Committee Counsel

SUMMARY: Senate B¡ll 429 makes technical and conîormíng changes to varíous provísÍons ín
Chapter 95 of the General Statutes (Depørtment of Labor and Løbor Reguløtíons),

The PCS for SB 429:

o Makes addítíonal conformíng changes reløted to the repeøl of reportíng stututes ønd the Board
of Boíler ønd Pressure Vessels Rules.

o Creates øn exceptíon to the prohíbítion on youth employment of those under 18 years of age to
prepare, serve, dìspense or sell any ølcoholíc beverøges øt øn establìshment permítted for on-
premíses søle or consumptíon of alcohol, to permít youth employment øt the poínt-of-sale for
only offpremis es cons umptíon.

BILL ANALYSIS: Senate Bill429 makes the following changes to labor-related statutes:

Þ Deletes Statistics as one of the Divisions of the Department of Labor and replaces it with
Occupational Safety and Health.

Þ Deletes requirement that the Governor approve certain organizational decisions of the
Commissioner of Labor.

Þ Repeals the Board of Boiler and Pressure Vessels Rules and makes conforming changes related
to that repeal. The following powers of the Board are added to the list of powers the
Commissioner of Labor has under the Uniform Boiler and Pressure Vessel Act:

o To devise and proctor exams for inspectors of boilers and pressure vessels.

o To act as proctor for administration of the National Board commissioning exam.

o To issue, suspend, or revoke boiler and pressure vessel inspector commissions.

Þ Amends language regarding appeals of determinations of noncomplying devices in three statutes
(for boilers and pressure vessels, elevators, and amusement devices) to say that actions are final
unless the person against whom the action is taken takes exception to the determination within
15 days. Previously the statute provided for the process under the Administrative Procedures
Act, which allows 60 days for the filing of a petition in a contested case (G.S. l50B -23(Ð).

Þ Deletes the following statutory sections:

o G.S. 95-5 (Annual report to the Governor). - This report requires the Commissioner of
Labor to annually report on the activities of the Department of Labor to the Governor.

o G.S. 95-6 (Statistical report to the Governor) - This report requires the Commissioner to
report on statistical details related to labor to the Governor.

O. Walker Reagan
Director

*s429-SMTC-58 CSTC-54 -V1*

Research Division
(919) 733-2s78
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o G.S. 95-l I (Division of Standards and Inspection) - This statute establishes studies,
information, research, and rules to be made by the Division of Standards and
Inspections.

o G.S. 95-12 (Division of Statistics) - This statute established that the Chief Statistician is

in charge of the Division of Statistics and establishes that positions' job duties.

Þ Amends G.S. 95-25.5, which prohibits employment of those under 18 years of age to prepare,

serve, dispense or sell any alcoholic beverages at an establishment permitted for on-premises
sale or consumption of alcohol, to allow employment of those under 18 at the point-of-sale for
only off-premises consumption.

EFFECTIVE DATE: The bill is effective when it becomes law.
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March 26,2015

A BILL TO BE ENTITLED
AN ACT MAKING TECHNICAL, CONFORMING; AND OTHER CHANGES TO THE

LABOR LAWS OF NORTH CAROLINA.
The General Assembly of North Carolina enacts:

PART I. TECHNICAL AND CONFORMING CHANGES
SECTION 1.1. G.S. 95-3 reads as rewritten:

"S 95-3. Divisions of Department; Commissioner; administrative officers.
The Department of Labor shall consist of the following officers, divisions and sections:
A Commissioner of Labor.
A Division of Standards and Inspections.
A Division of
Each division shall be in the charge of a chief administrative officer and shall be organized

under such rules and regulations as the Commissioner of Labor and the head of the division
concerned'wi+h_+he-epp+t@shallprescribeandpromuIgate'The
CommissionerofLabor,withaymakeprovisionforoneperSon
to act as chief administrative officer of two or more divisions, when such is deemed advisable.
The chief administrative officers of the several divisions shall be appointed by the
Commissioner of abor. The Commissioner of
Labor,aycombineorconsolidatetheactivitiesoftwoor
more of the divisions of the Department, or provide for the setting up of other divisions when
such action shall be deemed advisable for the more efficient and economical administration of
the work and duties of the Department."

SECTION 1.2. G.S. 95-4 reads as rewritten:
"$ 95-4. Authority, porryers and duties of Commissioner.

The Commissioner of Labor shall be the executive and administrative head of the
Department of Labor. In addition to the other powers and duties conferred upon the
Commissioner of Labor by this Article, the said Commissioner shall have authority and be
charged with the duty:

(1) To appoint and assign to duty such clerks, stenographers, and other
employees in the various divisions of the Department, ,with-apprevalef*aid

@as rnay be necessary to perform the work of the
Department, and fìx their compensation, subject to the approval of the
Department of Administration. The Commissioner of Labor may assign or
transfer stenographers, or clerks, from one division to another, or inspectors
from one division to another, or combine the clerical force of two or more

I iltilil til lltil iltil ilil llilil ltilil ililt ili ilt tiilil ]til ti iti iti iii ti ii*s429-csTc-54-v-2*
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divisions, or require from one division assistance in the work of another

division, as he may consider necessary and advisable: Providedo however,

the provisions of this subdivision shall not apply to the Industrial
Commission, or the Division of Workers' Compensation.
To make such rules and regulations with reference to the work of the

Department and of the several divisions thereof as shall be necessary to
properly carry out the duties imposed upon the said Commissioner and the

work of the nepertment; sueh rute

To take and preserve testimony, examine witnesses, administer oaths, and

under proper restriction enter any public institution of the State, any factory,
store, workshop, laundry, public eating house or mine, and interrogate any

person employed therein or connected therewith, or the proper officer of a
corporation, or file a written or printed list of interrogatories and require full
and complete answers to the same, to be returned under oath within 30 days

of the receipt of said list of questions.
To secure the enforcement of all laws relating to the inspection of factories,

mercantile establishments, mills, workshops, public eating places, and

commercial institutions in the State. To aid him in the work, he shall have

power to appoint factory inspectors and other assistants. The duties of such

inspectors and other assistants shall be prescribed by the Commissioner of

(3)

Labor.
(5) To visit and inspect, personally or through his assistants and factory

inspectors, at reasonable hours, as often as practicable, the factories,

mercantile establishments, mills, workshops, public eating places, and

commercial institutions in the State, where goods, wares, or merchandise are

manufactured, purchased, or sold, at wholesale or retail.
(6) To enforce the provisions of this section and to prosecute all violations of

laws relating to the inspection of factories, mercantile establishments, mills,
workshops, public eating houses, and commercial institutions in this State

before any court of competent jurisdiction. It shall be the duty of the district

attorney of the proper district upon the request of the Commissioner of
Labor, or any of his assistants or deputies, to prosecute any violation of a
law, which it is made the duty of the said Commissioner of Labor to
enforce."

SECTION 1.3. G.S. 95-69.11 reads as rewritten:

"$ 95-69.11. Powers and duties of Commissioner.
The Commissioner of Labor is hereby charged, directed, and empowered:

(1) To adopt, modify, or revoke rules governing the construction, operation, and

use of boilers and pressure vesselso including, where necessary, requirements

for fencing to prevent unauthorized persons from coming in contact with
boilers and pressure vessels or the systems they are connected to.

(2) To delegate to the Chief Inspector any powers, duties, and responsibilities

that the Commissioner determines will best serve the public interest in the

safe operation of boilers aúd pressure vessels, and to supervise the Chief
Inspector in the performance of those duties'

(3) To enforce rules adopted under authority of this Article.
(4) To inspect boilers and pressure vessels covered under this Article.
(5) To issue inspection certificates to those boilers and pressure vessels found in

compliance with this Article.

(4)
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(6) To enjoin violations of this Article in the civil and criminal courts of this
State.

(7) To keep adequate records of the type, dimensions, age, conditionso pressure
allowed upon, location, and date of the last inspection of all boilers and
pressure vessels to which this Article applies.

(8) To require such periodic reports from inspectors, owners, and operators of
boilers and pressure vessels as he deems appropriate in carrying out the
pulposes of this Article.

(9) To have free access, without notice, to any location in this State, during
reasonable hours, where a boiler or pressure vessel is being built, installed,
or operated for the purpose of ascertaining whether such boiler or pressure
vessel is built, installed, or operated in accordance with the provisions of this
Article.

(10) To investigate serious accidents involving boilers and pressure vessels to
determine the causes of the accidents, and to have full subpoena powers in
conducting the investigation.

(11) To establish reasonable fees for the inspection and issuance of inspection
certificates for boilers and pressure vessels that are in use.

(12) To establish reasonable fees for the examination and certification of
inspectors.

Rul€s'
(14) To perform inspections and audits relating to the construction and repair of

boilers and pressure vessels and to establish and collect fees for these
activities.

(15) To order the payment of civil penalties provided by this section.
(16) To require that before any boiler or pressure vessel that is subject to this

Article is transferred into the State, or is moved from one location to another
within the State, the owner or the owner's authorized agent shall file with the
Commissioner a written notice of intent to do so and the type of device
involved and provide a copy of the specifications, previous inspection
documents, or other information that the Commissioner deems necessary to
determine whether the boiler or pressure vessel is in compliance with the
provisions of this Article and the rules adopted under this Article.

(I7) To grant exceptions from the requirements of the rules and regulations
adopted under authority of this Article and to permit the use of other devices
when such exceptions and uses will not expose the public to an unsafe
condition likely to result in serious personal injury or property damage.

lLÐ To devise and proctor examinations covering this Article and the rules
adopted under this Article to applicants seeking a commission as inspectors
of boilers and pressure vessels in this State.

09) act of
comm ission ins examination.
To issue. susoend- or revoke
and pressure vessels within this State. Whenever action is taken under this
section to suspend or revoke a commission" the affected part)' shall be given
notice of the availability of an administrative hearing and of judicial review
in accordance with Chapter 1508 of the General Statutes. the Administrative
Procedure Act."

SECTION 1.4. G.S. 95-69.17(c) reads as rewritten:

commissions as insnectors of boilers

S429-CSTC-sa [v.2] Senate Bill429 Page 3
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"(c) \Yheneveraetien is tal<en under this seetien; the affeeted party shall be given netiee

nY action taken
under this section bv the Commissioner shall final- unless wifhin 1 5 davs after receint of
notice thereof b)¡ certified mail with return receipt. b)¡ signature confirmation as provided by
the U.S. Postal Service" b)¡ a designated deliver)¡ service authorized pursuant to 26 U.S.C. $

7502(f.)(2) with deliver), receipt" or via hand delivery" the person aeainst whom such action was

taken takes exception to the detennination" in which event the final determination of the action
shall be made in an administrative oroceedins d in a irrdìcial nroceedins nursuânt to Chaoter
1508 of the General Statutes. the Administrative Procedure Act."

SECTION 1.5. G.S. 95-110.6(c) reads as rewritten:
"(c) Whenever aetien is tal<en tmder this seetien; the affeeted prty shall be given netiee

ef the availability ef an administrative hearing and ef judieial fevierv in aeeerdanee rvith
nY action taken

under this section b)¡ the Commissioner shall be final. unless within 15 days after receipt of
notice thereof by certified mail with return receipt. b), signature confirmation as provided by
the U.S. Postal Service. by a designated deliverv service authorized pursuant to 26 U.S.C. I
7502(fl(2) with delivery receipt. or via hand delivery,the person against whom such action was

takçn takes exception to the determination" in which event the frnal determination of the action
shall be made in an administrative proceedine and in a judicial proceedine pursuantto Chapter
.l {OEt nf +hc êcnerol (.fqfrrfpc the Adm i-iof.ofi.'a Þrn^ar{"¡a Â ¡1 ll

SECTION 1.6. G.S. 95-l I 1.6(c) reads as rewritten:
"(c) Whenever aetien is talren under this seetien; tlre affeeted party shall be given netiee

nY action taken
under this section by the Commissioner shall be final. unless within 15 days after receipt of
notice thereof by certified mail with return receipt. by signature confirmation as provided by
the U.S. Postal Service. b)¡ a designated delivery service authorized pursuant to 26 U.S.C. I
7502(fl(2) with deliver)' receipt" or via hand deliver)¡. the person against whom such action was

taken takes exception to the determination. in which event the final determination of the action
shall be made in an administrative proceedine and in a judicial proceeding pursuant to Chapter

l50B of the General Statutes. the Administrative Procedure Act."

PART II. STATUTORY UPDATING/REPEALS
SECTION 2.1. G.S. 95-5 is repealed.
SECTION 2.2. G.S. 95-6 is repealed.

SECTION 2.3 G.S. 95-7 reads as rewritten:

"$ 95-7. Power of Commissioner to compel the giving of sueh-information; refusal as

contempt.
TheCommissionerofLabor,orhisauthorizedrepresentative,@ing

shal1havepowertoexaminewitnessesonoath,to
compel the attendance of witnesses and the giving of such testimony and production of such

papers as shall be necessary to enable him to gain the necessary information. Upon the refusal

of any witness to comply with the requirements of the Commissioner of Labor or his
representative in this respect, it shall be the duty of any judge of the superior court, upon the

application of the Commissioner of Labor, or his representative, to order the witness to show

cause why he should not comply with the requirements of the said Commissioner, or his

representative, if in the discretion of the judge such requirement is reasonable and proper.

Refusal to comply with the order of the judge of the superior court shall be dealt with as for
contempt of court.

SECTION 2.4. G.S. 95-11 is repealed.

Page 4 Senate Bill429 S429-CSTC-54 lv.2l

43

44
45

46
47
48
49
50

51



General Assembly of North Carolina Session 2015

SECTION 2.5. G.S. 95-12 is repealed.
SECTION 2.6. G.S. 95-69.13 is repealed.
SECTION 2.7. G.S. 95-69.9(a) is repealed.
SECTION 2.8. G.S. 95-69.14 reads as rewritten:

"$ 95-69.14. Rules and regulations governing the constructiono operation and use of
boilers and pressure vessels.

The €emrrissiener; after eensultatien with tlre Board;Commissioner may adopt, modify, or
revoke any rules and regulations governing the construction, installation, repair, alteration,
inspection, use, and operation of boilers and pressure vessels as the Commissioner deems
appropriate to insure the safe operation and avoidance of injury to person or property from
boilers and pressure vessels. The rules and regulations will conform as nearly as possible to the
standards of the American Society of Mechanical Engineers and the amendments and
interpretations of those engineering standards.

The procedure for the adoption, modifrcation, or revocation of the rules and regulations
shall be in accordance with Chapter l50B of the General Statutes, the Administrative Procedure
Act."

SECTION 2.9. G.S. 95-69.16 reads as rewritten:
"S 95-69.16. Inspection certificate required.

All boilers and pressure vessels subject to the provisions of this Article shall be inspected
by a commissioned inspector. The Commissioner may determine both the frequency and the
method of inspection. In determining the frequency of inspection, the Commissioner shall give
due consideration to the hazard involved and the need for the protection of the public. The
method of inspection must provide an adequate procedure to insure the safety of individuals
likely to be injured by an explosion or accident involving a boiler or pressure vessel.

No boiler or pressure vessel may be operated without an inspection certificateo except
pressure vessels being operated under an owner-user provision where administrative procedures
of equal safety and competency have been approved by the Beard*n*Commissioner. No more
than 60 days grace period may be granted beyond the certificate expiration date."

PART III. YOUTH EMPLOYMENT EXCEPTION FOR POINT OF SALE FOR OFF.
PREMISES CONSUMPTION

SECTION 3.1 G.S. g5-25.5O reads as rewritten:
"(j) No person who holds any ABC permit issued pursuant to the provisions of Chapter 18B

of the General Statutes for the on-premises sale or consumption of alcoholic beverages,
including any mixed beverages, shall employ a youth:

(l) Under 16 years of age on the premises for any purpose, unless the youth is at
least 14 years of age and each of the following conditions is met:
a. The person obtains the written consent of a parent or guardian of the

youth.
b. The youth is employed to work on the outside grounds of the

premises for a purpose that does not involve the preparation, serving,
dispensing, or sale of alcoholic beverages.

(2) Under l8 years of age to prepare, serve, dispense or sell any alcoholic
beverages, including mixed
for onl)¡ off-premises consumption. "

PART IV. EFFECTIVE DATE
SECTION 4.1. This act is effective when it becomes law.

s429-CSTC-sa þ.21 Senate BilI429 Page 5
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March 26,2015

A BILL TO BE ENTITLED
AN ACT MAKING TECHNICAL AND CONFORMING CHANGES TO THE LABOR

LAWS OF NORTH CAROLINA
The General Assembly of North Carolina enacts:

PART I. TECHNICAL AND CONFORMING CHANGES
SECTION 1.1. G.S. 95-3 reads as rewritten:

"S 95-3. Divisions of Department; Commissioner; administrative officers.
The Department of Labor shall consist of the following officers, divisions and sections:
A Commissioner of Labor.
A Division of Standards and Inspections.
A Division of
Each division shall be in the charge of a chief administrative officer and shall be organized

under such rules and regulations as the Commissioner of Labor and the head of the division
concerned, @#-+he-Ger*erne+;-shall prescribe and promulgate. The
CommissionerofLabor,wiaymakeprovisionforoneperSon
to act as chief administrative officer of two or more divisions, when such is deemed advisable.
The chief administrative offrcers of the several divisions shall be appointed by the
Commissioner of @al ef the Gevemer, I abor. The Commissioner of
Labor,aycombineorconsolidatetheactivitiesoftwoor
more of the divisions of the Department, or provide for the setting up of other divisions when
such action shall be deemed advisable for the more efficient and economical administration of
the work and duties of the Department."

SECTION 1.2. G.S. 95-4 reads as rewritten:
"$ 95-4. Authority, powers and duties of Commissioner.

The Commissioner of Labor shall be the executive'and administrative head of the
Department of Labor. In addition to the other powers and duties conferred upon the
Commissioner of Labor by this Article, the said Commissioner shall have authority and be
charged with the duty:

(1) To appoint and assign to duty such clerks, stenographers, and other
employees in the various divisions of the Department, +vithappre++l-ef-s*id
@as may be necessary to perform the work of the
Department, and fix their compensation, subject to the approval of the
Department of Administration. The Commissioner of Labor may assign or
transfer stenographers, or clerks, from one division to another, or inspectors
from one division to another, or combine the clerical force of two or more

I llilil til ]til ilil llil iltil tffi ilil] til til*s429 1*
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1 divisions, or require from one division assistance in the work of another

2 division, as he may consider necessary and advisable: Provided, however,

I the provisions of this subdivision shall not apply to the Industrial

4 Commission, or the Division of Workers' Compensation.

5 (2) To make such rules and regulations with reference to the work of the

6 Department and of the several divisions thereof as shall be necessary to

7 properly carry out the duties imposed upon the said Commissioner and the

8 work of the nepartmenq sueh rul
q

l0 (3) To take and preserve testimony, examine witnesses, administer oaths, and

l l under proper restriction enter any public institution of the State, any factory,

12 store, workshop, laundry, public eating house or mine, and interrogate any

13 person employed therein or connected therewith, or the proper officer of a
14 corporation, or fîle a written or printed list of interrogatories and require full
15 and complete answers to the same, to be returned under oath within 30 days

16 of the receipt of said list of questions.

17 (4) To secure the enforcement of all laws relating to the inspection of factories,

18 mercantile establishments, mills, workshops, public eating places, and

19 commercial institutions in the State. To aid him in the work, he shall have

20 power to appoint factory inspectors and other assistants. The duties of such

2l inspectors and other assistants shall be prescribed by the Commissioner of
22 Labor.

23 (5) To visit and inspect, personally or through his assistants and factory

24 inspectors, at reasonable hours, as often as practicable, the factories,

25 mercantile establishments, mills, workshops, public eating places, and

26 commercial institutions in the State, where goods, wares, or merchandise are

27 manufaòtured, purchased, or sold, at wholesale or retail.

ZB (6) To enforce the provisions of this section and to prosecute all violations of
29 laws relating to the inspection of factories, mercantile establishments, mills,

30 workshops, public eating houses, and commercial institutions in this State

3l before any court of competent jurisdiction. It shall be the duty of the district

32 attorney of the proper district upon the request of the Commissioner of
33 Labor, or any of his assistants or deputies, to prosecute any violation of a
34 law, which it is made the duty of the said Commissioner of Labor to

35 enforce."
36 SECTION 1.3. G.S. 95-69'll reads as rewritten:

37 "$ 95-69.11. Powers and duties of Commissioner.
38 The Commissioner of Labor is hereby charged, directed, and empowered:

39 (l) To adopt, modify, or revoke rules governing the construction, operation, and

40 use of boilers and pressure vessels, including, where necessary, requirements

4l for fencing to prevent unauthorized persons from coming in contact with

42 boilers and pressure vessels or the systems they are connected to.

43 (2) To delegate to the Chief Inspector any powers, duties, and responsibilities

44 that the Commissioner determines will best serve the public interest in the

45 safe operation of boilers and pressure vessels, and to supervise the Chief

46 Inspector in the performance of those duties.

47 (3) To enforce rules adopted under authority of this Article.

48 (4) To inspect boilers and pressure vessels covered under this Article.

49 (5) To issue inspection certificates to those boilers and pressure vessels found in

50 compliance with this Article'
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(6)

(7)

(8)

(e)

(10)

To enjoin violations of this Article in the civil and criminal courts of this
State.
To keep adequate records of the type, dimensions, age, conditions, pressure

allowed upon, location, and date of the last inspection of all boilers and

pressure vessels to which this Article applies.
To require such periodic reports from inspectors, owners, and operators of
boilers and pressure vessels as he deems appropriate in carrying out the
purposes of this Article.
To have free access, without notice, to any location in this State, during
reasonable hours, where a boiler or pressure vessel is being built, installed,
or operated for the purpose of ascertaining whether such boiler or pressure

vessel is built, installed, or operated in accordance with the provisions of this
Article.
To investigate serious accidents involving boilers and pressure vessels to
determine the causes of the accidents, and to have full subpoena powers in
conducting the investigation.
To establish reasonable fees for the inspection and issuance of inspection
certifrcates for boilers and pressure vessels that are in use.

To establish reasonable fees for the examination and certification of
inspectors.
To appoint qualified individuals to the Board of Boiler and Pressure Vessel
Rules.
To perform inspections and audits relating to the construction and repair of
boilers and pressure vessels and to establish and collect fees for these

activities.
To order the payment of civil penalties provided by this section.
To require that before any boiler or pressure vessel that is subject to this
Article is transferred into the State, or is moved from one location to another
within the State, the owner or the owner'p authorized agent shall file with the
Commissioner a written notice of intent to do so and the type of device
involved and provide a copy of the specifications, previous inspection
documents, or other information that the Commissioner deems necessary to
determine whether the boiler or pressure vessel is in compliance with the
provisions of this Article and the rules adopted under this Article.
To grant exceptions from the requirements of the rules and regulations
adopted under authority of this Article and to permit the use of other devices
when such exceptions and uses will not expose the public to an unsafe
condition likely to result in serious personal injury or property damage.
To devise and proctor examinations covering this Article and the rules
adopted under this Article to applicants seekine a commission as inspectors
of boilers and pressure vessels in this State.
To act as proctors durine the administration of the National Board
commissionin g examination.
To issue. suspend" or revoke inspector's commissions as inspectors of boilers
and pressure vessels within this State. Wheneyçr action is taken u
section to suspend or revoke a commission" the affected party shall be given
notice of the availability of an administrative hearing and ofjudicial review
in accordance with Chapter 1508 of the General Statutes. the Administrative
]]rocec!¡¿reAcr."

SECTION 1.4. G.S. 95-69.17(c) reads as rewritten:

(11)

(12)

(13)

(14)

I
I

(
(

s)
6)

(r7)

0_8)

119)

(29)
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"(c) Whenever aetien is tarren under this seetien; thsaffeeted party "hall be given netiee
ef the availabilit'' ef a* administrative hearing and ef judieial review in aeeerdanee rvith

taken
under this section b)¡ the Commissioner shall be final. unless within 15 days after receipt of
notice thereof by certified mail with return receipt. by signature confirmation as provided by
the U.S. Postal Service. by a designated delivery service authorized pursuant to 26 U.S.C. $

7502(fl(2) with delivery receipt. or via hand delivery. the person against whom such action was

taken takes exceþtion to the determination, in which event the frnal determination of the action
and in a

l50B of the General Statutes" the Administrative Procedure Act."
SECTION 1.5. G.S. 95-l 10.6(c) reads as rewritten:

"(c) Whenever aet:en is tal<en under this seetien; the affeeted -artf shall be given netiee
ef the availability ef an administrative hearing and ef judieial review in aeeerdanee rvith

ny action taken
under this section bl'the Commissioner shall be final" unless within l5 days after receipt of
notice thereof by certified mail with return receipt. by signature confirmation as provided by
the U.S. Postal Service. b)' a designated delivery service authorized pursuant to 26 U.S.C. I
7502(Ð(2) with deliver)'receipt. or via hand deliver)," the person against whom such action was

taken takes exception to the determination. in which event the final determination of the action
shall be made in an administrative proceeding and in a judicial proceeding pursuant to Chapter
1508 of the General Statutes" the Administrative Procedure Act."

SECTION 1.6. G.S. 95-1 1 1.6(c) reads as rewritten:
"(c) Whenever aetien is tal<en under this seetien; the affeeted part'' shall be given notiee

ef the availability eÈan adrninistrative hearing and ef judieial review in aeeerdanee rvith
nY action taken

under this section bv the Commissioner shall final. unless within 15 davs after receint of
notice thereof bv certified mail with return receipt" b), signature confirmation as provided bv
the U.S. Postal Service. b)¡ a designated delivery service authorized pursuant to 26 U.S.C. $

7502(fl(2) with deliver), receipt" or via hand deliver),. the person against whom such action was

taken takes exception to the determination. in which event the final determination of the action
shall be made in an administrative proceeding and in a judicial proceeding pursuant to Chapter
'I {fìR nftheGcnerql Sfqfrrfec f ¡\ ¡lminiof¡ofì.ro D*^^o.lrtnø Á, ot ll

PART II. STATUTORY UPDATING/REPEALS
SECTION 2.1. G.S. 95-5 reads as rewritten:

tt

law applying te er affeeting-industrial and labor eenditiens as the Cemmissiener may deern

ize;rr

SECTION 2.2. G.S. 95-6 reads as rewritten:
tt

fer, and te assert; systematize; and present te the Geverner as a partef the repert previded fer
in G.S, 95 5; statistieal details relating te ell divisien+ ef labe- in the State; and partieularlt
eeneerning the felle\ryi

ift
all manufaeturing establishments; hetels; steres; and lverksheps; an4 the industrial; seeial;
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the State, Sueh statistieal details shall inelude the names ef {irms; eempanies; er eerperatiens;

rvhere the sarne are leeated; the kind ef geeds predr*eed or rranuf.aetured; the peried ef
in

Gernmissiener shall net; ner shall anyene eenneeted with his effiee; publish or give er permit

te be published er given te an'' persen the individual statisties ebtained frem ant empleyer; and
ies

tl

SECTION 2.3. G.S. 95-11 reads as rewritten:

" trnspeetien=
(û)

isien

nepartrnent es herein

@
(å)

rvith the laber ef rvemen and ehildren; and ereate the neeessary erganizatien; and appeint an

(€)
nivisien; witn suen
the rverking eenditiens fer rvemen and ehildren,

(d)

@ies=
@

finding ef sueh inve
Geverner and the eeeperatien ef the ehief administrative effieer ef the Ðivisien er Ðivisiens
direetly eeneemed; shall be premulgated as rules and regulatiens geverning rverk plaees and

rverking eenditiens, ¡\ll reee"nmendatiens-and suggestiens pertaining te health; safety; and

well being ef employees shall be transnútteéte the eemmissiener ef Laber in an annual repert
whieh shall eever the werk eÊthe Ðivisien eÊStandards and {nspee+ien'

(Ð

tt

SECTION 2.4. G.S. 95-12 reads as rewritten:
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"$454ffi

under the direetien and supervisien ef the Cemrnissiener ef taber; te eelleet; assert;
is

pre+idedìR€S..4$-á"
SECTION 2.5. G.S. 95-69.13 reads as rewritten:

tt

@ies"
@

Rules eensisting o
¡'\f'+L^^^ *:*^ ^^-^:-+^l *^*L^-^ ^-^ ^L^ll L^ ^ -^--^^^-+^+i,,^ ^f +L^ ^-l ,,^^-- ^frcr¡¡¡¡v syyvr¡ rr, vrrv rrrsr¡ vv

ene a representative ef beilermal<ers rvithin this Stnte whe has had net less than f'lve years'

insìrran€e
^^*-^*:^^ ^,,+L^-:-^¡ ra:-^,,-^ L^:l^-^ ^-l ,,¡^^^1^,,,i+Li- +L^ Q+^+^wlTïruilVù øsrrrvrr¿vv rv r¡rr9rv vvrrvrù s¡rv yrvùùurv

ing

ir-
(Ð

(Ð ie+er

;

Engin€€rs'

Ø nevise end preeter
under this ,\rtiele te applieants seeking,a eemmissien as inspeeters ef beilers

@ ¡\et as preeters during the adnrinistratien ef the Natienal Beard

@
(Ð

is
lven
iew

i ive
Preeedt*re-Ae+

@) The rnernbers ef the Beard shall serve rvitheut salary but shall be paid a subsistenee
tt

PART III. EFFECTIVE DATE
SECTION 3.1. This act is effective when it becomes law
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House Committee on Judiciary IV
Wednesday, March 2312016 at During X'irst Recess

Room 643 of the Legislative OfÍïce Building

MINUTES

The House Committee on Judiciary IV met at I I :00 a.m. on March 23, 2016 in Room 643 of the
Legislative Office Building. Representatives Blackwell, Bryan, Hamilton, Adams, Ager,
Bishop, Dollar, Hager, Hunter, Jones, Richardson, Riddell, Setzer, Tine, Torbett, Warren, and
Willingham attended.

Representative Hugh Blackwell presided.

The first order of business was HB 2: Public Facilities Privacy & Security Act. Representative
Bishop and Stam, the bill sponsors, were recogntzedto speak on the bill. After a brief
explanation of the bill, Representative Blackwell welcomed questions from the committee.
Following discussion of the bill, Representative Blackwell opened the committee for public
comment.

Chris Sgro, Director of Equality NC spoke in opposition of the bill. Chloe Jefferson, student at
Greenville Christian Academy spoke in favor of the bill. Sarah Preston, Director of ACLU-NC
spoke in opposition of the bill. Eliana Smith, North Carolina resident spoke in favor of the bill.
Angela Bridgman, North Carolina resident spoke in opposition of the bill. John Amanchukwo,
Director of Upper Room Christian Academy spoke in favor of the bill. Madeline L. Goss, North
Carolina resident spoke in opposition of the bill. Tami FitzgeruTd, Director of NC Values
coalition spoke in favor of the bill. Tracy Hollister, Program Manager of MEUSA spoke in
opposition of the bill. John Rustin, President ofNorttr Carolina Family Policy Council spoke in
favor of the bill. Vivian Taylor, Advocate of Believe Out Loud spoke in opposition of the bill.
Heather Garofolo, North Carolina business owner spoke in favor of the bill.

Following further committee discussion of the bill, Representative Vy'arren was recognized to
make a motion for a favorable report to the original bill, the motion caried.

The meeting adjoumed at 12:08 p.m.

Hugh Blackwell, Chair Wilkinson, Committee
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HOUSE BILL2:
Public Facilities Privacy & Security Act.

20 1 6-201 7 General Assembly

Committee: House Judiciary IV
Introduced by: Reps. Bishop, Stam, Howard, Steinburg
Analysis of: Filed Edition

Date: March 23,2016
Prepared by: Kara McCraw

Committee Co-Counsel

SUMMARY: House B¡ll 2 woulcl:

1. Requíre single sex multiple occupancy bathrooms and changing føcílítíes in public schools and
publíc øgencìes.

2. Sapersede and preempt øll local ordínances, regulatíons, or resolutions ímposíng øny
requìrements on employers pertaíníng to compensøtion of employees, with certaín exceptions.

3. Prohíbit cities and countíes from requíríng privøte contrsctors to abide by regulations or controls
on employment prøctices or mundate or prohibit provision of goods, services, or accommodøtíons
to any member of the publíc, except as requìred by Støte law.

4. Supersede and preempt any locøl ordínunce, reguløtíon, or resolutíon thøt regulates or ímposes

øny requirements on employers pertaìníng to reguløtíon of discrímínøtory prøctìces ín
employment.

.t Creøte a støte løw pertøíning to díscríminøtion ín public accommoclations. Supersede and preempt
any locøl ordinance, regulation, or resolutíon that regalates or ímposes øny reqaírements
pertaíning to regulatíon of díscrímínatory practices in a place of public øccommodøtion,

BILL ANALYSIS: House Bill2 would make the following changes:

PART I: SINGLE SEX MULTIPLE OCCUPANCY BATHROOM AND CHANGING
FACILITIES

Sections l.l, 1.2, and 1.3: Require local boards of education and public agencies to designate and

require use of single sex multiple occupancy bathroom and changing facilities based on a persón's

biological sex, as stated on that person's birth certificate.

. Local boards of education and public agencies would be permitted to provide
accommodations upon request due to special circumstances, but such accommodations could
not include use of a single sex multiple occupancy bathroom or changing facility designated

for the opposite biological sex.

. Exceptions to the requirements include the following: custodial use, maintenance or
inspection, medical assistance, assistance in facility, and use of a facility temporarily
designated for use by that biological sex.

PART 2: STATEWIDE CONSISTENCY IN LAWS RELATED TO EMPLOYMENT AND
CONTRACTING

Section 2.1: As part of the State Wage and Hour Act, would supersede and preempt ordinances,

regulations, resolutions, or policies adopted or imposed by any unit of local government or other
political subdivision regulating or imposing any requirements on employers pertaining to compensation

Karen Cochrane-
Brown

Director

Legislative Analysis
Division

919-733-2578
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of employees. Local governments would not be prohibited from regulating or imposing employee
compensation requirements in the following areas:

. Employees of the local govemment.

' Economic development incentives awarded under the One North Carolina Fund.

' Economic development incentives awarded under the Local Development Act of 1925.

. Federal community development block grants.

' Community development programs and activities established by cities and counties under
c.S. 153A-376 orG.S. 1604-456.

Section 2.2 and 2.32 Current law authorizes counties and cities to contract for any public purpose, but
prohibits contract provisions that create restrictions the county could not impose on all employers in the
county.

Section 2.2 and 2.3 would instead prohibit counties and cities from requiring private contractors to abide
by the following, except as otherwise required by State law:

. Regulations or controls on the contractor's employment practices.

' Mandates or prohibitions on the provision of goods, services, or accommodations to any member
of the public.

PART III: PROTECTION OF RIGHTS IN EMPLOYMENT AND PUBLIC
ACCOMMODATIONS

Section 3.1: Current state law declares the public policy of the State to protect and safeguard the right
and opportunities of all persons to employment without discrimination on the basis of race, religion,
color, national origin, age, sex, or handicap by employers of l5 or more.

Sec. 3.1 would clarify the protected class of sex as "biological sex".

Sec. 3,1 would declare the regulation of discriminatory practices in employment an issue of general
statewide concern, and supersede and preempt ordinances, regulations, resolutions, or policies adopted
or imposed by any unit of local government or other political subdivision regulating or imposing any
requirements on employers relating to regulation of discriminatory practices in employment, except
regulations related to that body's own personnel that do not otherwise conflict with State law.

Section 3.2: Would state that neither statutory nor common law private rights of action are created by
the Equal Employment Practices Article, and no person may bring a civil action based on the public
policy expressed in that Article.

Section 3.3: Would establish a new Article, "Equal Access to Public Accommodations," declaring the
public policy of the State to protect and safeguard the right and opportunities of all individuals to enjoy
fully and equally places of public accommodation without discrimination on the basis of race, religion,
color, national origin, or biological sex.

An exception would allow the provision of multiple or single occupancy bathroorr,rs or changing rooms
based on biological sex.

Sec. 3.3 would also declare the regulation of discriminatory practices in a place of public
accommodation an issue of general statewide concern, and supersede and preempt ordinances. '
regulations, resolutions, or policies adopted or imposed by any unit of local government or other
political subdivision regulating or imposing any requirements on employers relating to regulation of
discriminatory practices in a place of public accommodation.
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Sec. 3.3 would authorize the Human Relations Commission in the Department of Administration to
receive, investigate, and conciliate complaints of discrimination in public accommodations and use best

efforts to affect amicable resolutions.

Sec. 3.3 would also state that neither statutory nor common law private rights of action are created by
the Equal Access to Public Accommodations Article, and no person may bring a civil action based on

the public policy expressed in that Article.

Section 4 would provide for severability of each provision of the act.

EFFECTIVE DATE: House Bill 2 would become effective when it becomes law, and would apply to

any action taken on or after that date, to any ordinance, resolution, regulation, or policy adopted or
amended on or after that date, and to any contract entered on or after that date. Sections 2.1,2.2,2.3,
3.I,3.2, and 3.3 of the act would supersede and preempt any ordinance or resolution adopted prior to the

effective date of the actthatpurports to regulate a subject matter preempted by this act or that violates or
is not consistent with the act, and such ordinances, resolutions, regulations, or policies would be null and

void as of the effective date.
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March 23,2016

A BILL TO BE ENTITLED
AN ACT TO PROVIDE FOR SINGLE-SEX MULTIPLE OCCUPANCY BATHROOM AND

CHANGING FACILITIES IN SCHOOLS AND PUBLIC AGENCIES AND TO CREATE
STATEWIDE CONSISTENCY IN REGULATION OF EMPLOYMENT AND PUBLIC
ACCOMMODATIONS.

Whereas, the North Carolina Constitution directs the General Assembly to provide for
the organization and govemment of all cities and counties and to give cities and counties such

powers and duties as the General Assembly deems advisable in Section 1 of Article VII of the
North Carolina Constitution; and

Whereas, the North Carolina Constitution reflects the importance of statewide laws
related to commerce by prohibiting the General Assembly from enacting local acts regulating
labor, trade, mining, or manufacturing in Section 24 of Article II of the North Carolina
Constitution; and

Whereas, the General Assembly finds that laws and obligations consistent statewide for
all businesses, organizationso and employers doing business in the State will improve intrastate
commerce; and

Whereas, the General Assembly finds that laws and obligations consistent statewide for
all businesses, organizations, and employers doing business in the State benefit the businesses,

organizations, and employers seeking to do business in the State and attracts new businesses,

organizations, and employers to the State; Now, therefore,
The General Assembly of North Carolina enacts:

PART I. SINGLE-SEX MULTIPLE OCCUPA}ICY BATHROOM AND CHANGING
FACILITIES

SECTION 1.1. G.S. ll5c-47 is amended by adding a new subdivision to read:

"(É3) To Establish Sinele-Sex Multiple Occupancy Bathroom and Changing
Facilities. - Local boards of shall estahlish sinsle-sex multiole
^^^rrñôñ^r/ hoflr¡nnm o-.1 ^honoi-c

i+i^. ^. ^-^.,:'t^'l llcln 11sC- {,)11il

SECTION 1.2. Article 37 of Chapter l15C of the General Statutes is amended by
adding a new section to read:
tt

llcfinifinns - The foll i+i^-o o^^l.r in flric canfinn.ôtt/1 nû

Biolosical sex. - The ohvsical
(Ð

0) of beins male or female. which is
stated on a person's birth certificate.

Iiltiltillilililtiltililttiltil*H2-V-1*
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Ø Multiple occupancy bathroom or chaneing facility. - A facilit)' designed or
designated to be used by more than one person at a time where students ma), be
in various states of undress in the presence of other persons. A multiple
occupancy bathroom or changing facility ma)¡ include. but is not limited to" a
school restroom" locker room" changing room. or shower room.

(Ð Sinsle occunâncv bathroom or chan facilitv. - A facilitv desisned or
desisnated to be used bv onlv one at a time where students mav be in
various states of undress. A single occupanc)¡ bathroom or changing facilit]¡
may include. but is not limited to. a single stall restroom designated as unisex
or for use based on biological sex.

(Ð Single-Sex Multiple Occupancy Bathroom and Chaneine Facilities. - Local boards of
education shall require every multiple occupancy bathroom or changing facility that is designated
for student use to be erated for and used onlv bv students based on their biological sex.

(q) Accommodations Permitted- - Nothins in this section shall orohibit local boards of
education from providing accommodations such as single occupanc)' bathroom or changing
facilitie$ or controlled use of faculty facilities upon a request due to special circumstances. but in
no event shall that accommodation result in the local boards of education allowing a student to use
a multiple occupancy bathroom or changing facility designated under subsection (b) of this section
for a sex other than the student's biological sex.

G) Exceotions. - This section does not annlv to persons enterins a multiole occuDancv
bathroom or chaneing facility designated for use by the opposite sex:

custodial
For maintenance or inspection purposes.
To render medical assistance.
To accompany a student needing assistance when the assisting individual is an
emnlovee or authorized volunteer of the local board of education or the
student's parent or authorized careqiver.

(Ð To receive assistance in using the facilit)¡.
(Q To accompany a person other than a student needins assistance.

Ø That has been temporarily designated for use by that person's biological sex."
SECTION 1.3. Chapter 143 of the General Statutes is amended by adding a new

Article to read:

"Article&l,.
"Single-Sex Multiple Occupancy Bathroom and Changing Facilities.

"4143:7é0- Sinsle-sex multiple occupancy bathroom and chanqins facilities.
(Ð Definitions. - The followins aoolv in this section:

Biolosical sex. - The nhvsical of beins male or female- which is

0)
(Ð
(Ð
ß)

G)

(2)

(Ð

stated on a Derson's birth certificate.
Executive branch agenc]'. - Agencies" boards" offices. departments. and
institutions of the executive branch. including The University of North Carolina
and the North Carolina Communit)¡ College System.
Multiple occupanc)¡ bathroom or changins facility. - A facility designed or
designated to be used bv more than one person at a time where persons may be
in various states of undress in the of other Dersons. A multinle
occupanc)' bathroom or changing facilit)' ma)¡ include. but is not limited to. a

locker ^L û fô^m nr chnatrpr r^^-

ø) Public agency. - Includes any of the following:
a. Executive branch agencies.
b. All aeencies. boards. officgs, and departments under the direction and

control of a member of the Council of State.

Page2

c. "ljnit" as defined in G.S. 159-7ô)(15).
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d. "Public authorit)r" as defined in G.S. 159-7(b)(10.).

e. A local board ofeducation.
i The judicial branch.

& The legislative branch.
h. Any other political subdivision of the State.

(Ð Single occupanc]¡ bathroom or changing facility. - A facilitv designed or
designated to be used bv onl)' one person at a time where persons may be in
various states of undress. A single occupancy bathroom or chaneine facilitv
mal¿ include" but is not limited to. a single stall restroom designated as unisex
or for use based on biological sex.

(Ð Sinele-Sex Multiple Occupancy Bathroom and Changing Facilities. - Public agencies

shall require everv multiple occupancy bathroom or changing facility to be designated for and only
used by persons based on their biological sex.

(g) Accommodations Permitted. - Nothing in this section shall prohibit public agencies

from providing accommodations such as single occupancv bathroom or changins facilities upon a

person's request due to special circumstances. but in no event shall that accommodation result in
the public agencly allowing a person to use a multiple occupancy bathroom or changing facility
r{acionqferl rrnr{cr srr :^- //k\ of this oanfinn f^r o ca* nflrpr fhon fho -o-.^-r. L:^l^-:^^l .^-

(!) Exceptions. - This section does not apply to persons entering a multiple occupancy
hofhrnnm nr chan -i-^ fo^ili+., rlocimafa¡l f^r rrca ll¡

(]) For custodial pumoses.

Q) For maintenance or inspection purposes.

(Ð To render medical assistance.
g) To accompanv a person needins assistance.
(Ð That has been temporaril)¡ designated for use by that person's biological sex."

PART II. STATEWIDE CONSISTENCY IN LAWS RELATED TO EMPLOYMENT AND
CONTRACTING

SECTION 2.1. G.S. 95-25.1reads as rewritten:

"$ 95-25.1. Short title and legislative
(a) This Article shall be known and may be cited as the "Wage and Hour Act."
(b) The public policy of this State is declared as follows: The wage levels of employees,

hours of labor, payment of earned wages, and the well-being of minors are subjects of concern

requiring legislation to promote the general welfare of the people of the State without jeopardizing

the competitive position of North Carolina business and industry. The General Assembly declares

that the general welfare of the State requires the enactment of this law under the police power of
the State.

(s) The orovisions of this Article supersede and oreemot anv ordinance. resulation.
resolution. or policv adopted or imposed bv a unit of local sovemment or other political

subdivision of the State that regulates or imposes an)¡ requirement upon an employer pertaining to
compensation of emplo)¡ees" such as the wage levels of employees. hours of labor. payment of
earned wages" benefrts, leave- or well-beins of minors in the workforce. This subsection shall not
apply to any of the following:

G) A local government regulating. compensating. or controlling its own
emplovees.

(à Economic development incentives awarded under Part 2H of Article l0 of
Chapter 143B of the General Statutes.

(Ð Economic develonment incentives under Article 1 of Chanter 158 of
the General Statutes.

ß) A requirement of federal community development block grants.

15) Prosrams established under G.S. l53A-376 or G.S. 1604-456."

House Bill 2-First Edition Page 3



General Assembly Of North Carolina Second Extra Session 2016

I
2
J

4
5

6

7

8

9
l0
l1
t2
l3
t4
l5
l6
l7
l8
l9
20
2t
22
23
24
25
26
27
28
29
30
31

32
ÔaJJ

34
35

36
37
38
39
40
4l
42
43
44
45
46
47
48
49
50
5l

SECTION 2.2. G.S. l53{-449(a) reads as rewritten:
"(a) Authority. - A county may contract with and appropriate money to any person,

association, or coryoration, in order to carry out any public pu{pose that the county is authorized
by law to engage in. A county may not require a private contractor under this section to abide by

ing
eeulations or controls on the

contractor's employment practices or mandate or prohibit the provision of goods. services. or
accommodations to any member of the public as a condition of bidding on a @
qualification-based selection. except as otherwise required b)¡ State law."

SECTION 2.3. G.S. 1604-20.1(a) reads as rewritren:
"(a) Authority. - A city may contract with and appropriate money to any person,

association, or corporation, in order to carry out any public purpose that the city is authorized by
law to engage in. A city may not require a private contractor under this section to abide by any

ing-minia+rrs"
w*ge+r?re+i@e its empleyees; regulations or controls on the contractor's
employment practices or mandate or prohibit the provision of goods" services. or accommodations
to any member of the public as a condition of bidding on a @
oualification- selection. exceot as otherwise ired by State law."

PART III. PROTECTION OF RIGHTS IN EMPLOYMENT AND PUBLIC
ACCOMMODATIONS

SECTION 3.1. G.S. 143-422.2 reads as rewriffen:
'S 143-422.2. Legislative declaration.

(4) It is the public policy of this State to protect and safeguard the right and opportunity of
all persons to seek, obtain and hold employment without discrimination or abridgement on
account of race, religion, color, national origin, age, biological sex or handicap by employers
which regularly employ 15 or more employees.

(Ð It is recognized that the practice of denying employment opportunity and
discriminating in the terms of employment foments domestic strife and unrest, deprives the State
of the fullest utilization of its capacities for advancement and development, and substantially and
adversely affects the interests of employees, employers, and the public in general.

(ç) The General Assembly declares that the regulation of discriminator)' practices in
emnlovment is nronerlv an issue of seneral. statewide concern- such this Article and other
applicable provisions of the General Statutes supersede and preempt an)' ordinance. regulation.
resolution. or nolicv or imoosed bv a unit of local or other oolitical
subdivision of the State that resulates or imooses anv reouirement unon emplover oertainins to
the regulation of discriminatory practices in employment" except such regulations applicable to
personnel emoloved bv that bodv that not otherwise in conflict with State law."

SECTION 3.2. G.S. 143-422.3 reads as rewritten:
" S 143-422.3. Investigations; conciliations.

The Human Relations Commission in the Department of Administration shall have the
authority to receive charges of discrimination from the Equal Employment Opportunity
Commission pursuant to an agreement under Section 709(b) of Public Law 88-352, as amended by
Public Law 92-261, and investigate and conciliate charges of discrimination. Throughout this
process, the agency shall use its good offices to effect an amicable resolution of the charges of
discrimination. This Article does not create. and shall not be construed to create or support. a
statutorv or common law private right of action. and no person rna)' brinq anv civil action basecl
upon the public policy expressed herein."

SECTION 3.3. Chapter 143 of the General Statutes is amended by adding a new
Article to read:

"Article 498.
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"Equal Access to Public Accommodations.
143-422.10. Short

Article be known and be
Act.
tt

ø) It is the public policy of this State to protect and safeguard the right and opportunit)¡ of
all individuals within the State to enjoy fully and equally the eoods. services. facilities. privileees.
advantages. and accommodations of places of public accommodation free of discrimination
because of race" relieion" color. national origin. or biological sex. provided that designating
multiple or single occupancy bathrooms or changing facilities according to biological sex. as

defined in G.S. 143-760(aX1). (3). and (5). shall not be deemed to constitute discrimination.
(Ð The General Assembly declares that the regulation of discriminatory practices in places

of oublic accommodation is oronerlv an issue of qeneral. statewide concern. such that this Article
and other applicable provisions of the General Statutes supersede and preempt an]¡ ordinance.

a unit of local
political subdivision of the State that regulates or imposes an)¡ requirement pertaining to the
regulation of discriminator)¡ practices in places of public accommodation.
"^Q 143-422.12. Places of public accommodation - defined.

For purposes of this Article. places of public accommodation has the same meaning as defined
in G.S. 1684-318)- but shall exclude anv nrivate club or other establishment not" in fact. open to
the public.
tt

The Human Relations Commission in the Department of Administration shall have the
authority to receive. investigate" and conciliate complaints of discrimination in public
accommodations. Throughout this process. the Human Relations Commission shall use its good
offices to effect an amicable resolution of the of discrimination. This Article does not
create. and shall not be construed to create or support. a statutory or common law private right of
action. and no person may bring any civil action based upon the public polic)¡ expressed herein."

PART IV. SEVERABILITY
SECTION 4. If any provision of this act or its application is held invalid, the

invalidity does not affect other provisions or applications of this act that can be given effect
without the invalid provisions or application, and to this end the provisions of this act are
severable. If any provision of this act is temporarily or perrnanently restrained or enjoined by
judicial order, this act shall be enforced as though such restrained or enjoined provisions had not
been adopted, provided that whenever such temporary or perrnanent restraining order or injunction
is stayed, dissolved, or otherwise ceases to have effect, such provisions shall have full force and
effect.

PART V. EFFECTIVE DATE
SECTION 5. This act is effective when it becomes law and applies to any action

taken on or after that date, to any ordinance, resolution, regulation, or policy adopted or amended
on or after that date, and to any contract entered into on or after that date. The provisions of
Sections 2.7,2.2,2.3,3.1,3.2, and 3.3 of this act supersede and preempt any ordinance, resolution,
regulation, or policy adoptgd prior to the effective date of this act that purports to regulate a

subject matter preempted by this act or that violates or is not consistent with this act, and such
ordinances, resolutions, regulations, or policies shall be null and void as of the effective date of
this act.
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House Committee on Judiciary IV
Wednesday, June 8,2016 at 10:00 AM

Room 1228/1327 of the Legislative Building

MINUTES

The House Committee on Judiciary IV met at l0:00 AM on June 8, 2016 in Room 122811327 of the
Legislative Building. Representatives Blackwell, Chair, Bryan, Chair, Baskerville, Vice-Chair,
Hamilton, Vice-Chair, Adams, Ager, Hager, Huntero Richardson, Torbett, Warren and 'Willingham
attended. Also present were staff members Layla Cummings, Kara McGraw, and Nick Giddings and
Committee Clerks Kevin Wilkinson and Sharon Sullivan. An attendance sheet is attached and made
part of these minutes.

Representative Hugh Blackwell presided. Chairman Blackwell called the meeting to order at l0:00.
The Chairman recognized the Sergeant-at-Arms and introduced the pages. The following bills were
considered:

HB 1060 Conform Full-payment Check Law to UCC. (Representative Bryan)

Chairman Blackwell recognized Rep. Bryan to present the bill. There was discussion between
committee members about the bill. Members of the public were given an opportunity to address the
Committee, and the Members heard from Professor James Beckman of the N.C. Central School of
Law. Representative Hager made a motion for a favorable report for the bill. The motion carried, and
the bill received a favorable report.

HB 1061 Preserve Tenancy by the Entirety. (Representative Bryan)

A motion was made by Representative Hager to bring the Proposed Committee substitute before the
committee, and the motion passed. Chairman Blackwell recognized Representative Bryan to present
the bill. There was discussion between committee members about the bill. Representative Warren
made the motion for a favorable report to the Proposed House Committee Substitute, with an
unfavorable report to the original bill. The motion carried, and the committee substitute received a
favorable report.

HB 1062 Fiduciary Access to Digital Assets. (Representative Bryan)

Chairman Blackwell recognized Rep. Bryan to present the bill. There was discussion between
committee members about the bill. Representative Hager made a motion for a favorable report for the
bill. The motion carried, and the bill received a favorable report.

The meeting adjourned at 10:45 AM.

Respectful ly submitted,

B Sharon Sullivan, Committee Clerk





NORTH CAROLINA HOUSE OF REPRESENTATIVES
COMMITTEE MEETING NOTICE

AND
BILL SPONSOR NOTIF'ICATION

20ts-2016 SESSION

You are hereby notified that the House Committee on Judiciary IV will meet as follows:

The following bills will be considered:

DAY & DATE:
TIME:
LOCATION:
COMMENTS:

BILL NO.
HB 1060

HB 106l
HB 1062

Wednesday, June 8,2016
10:00 AM
1228/1327 LB
Rep. Rob Bryan will preside.

SHORT TITLE
Conform Full-payment Check Law to
UCC.
Preserve Tenancy by the Entirety.
Fiduciary Access to Digital Assets.

SPONSOR
Representative Bryan

Representative Bryan
Representative Bryan

Respectfully,

Representative Hugh Blackwell, Co-Chair
Representative Rob Bryan, Co-Chair

I hereby certify this notice was filed by the committee assistant at the following offices at 12:02 PM on
Wednesday, June 08, 2016.

_ Principal Clerk
_ Reading Clerk - House Chamber

Sharon Sullivan (Committee Assistant)





Agenda

House Select Committee on Judiciary IV

Wednesday, June 8, 2016: l0:00am - 12:00pm

Representative Rob Bryan, Chair

. Committee Discussion and Closing Remarks

a Introductions and Welcome from Chair

O HB 1060 Conform Full-payment Check Law to UCC

o I{B 1061 Preserve Tenancy by the Entirety

lß L062 Fiduciary Access to Digital Assetsa

)





House Judiciary IV
Notes for Agenda Items
June B, 2016, l0:00 a.m
Rep. Blackwell, Chair

HB 1060 onform Full-pavment Check Law to UCC
Representative Bryan

. Nick is handling this bill.

. The bill is a lst Edition
o This bill was recommended by the GSC, and Bly Hall and Floyd Lewis, staff from

Bill Drafting who also staff the GSC, are available to explain the bill and for
questions.

o James Beckwith (Professor, NC Central School of Law) is also available to speak on
the bill.

If there ore no anrcndntents to the BILL,-
THE MOTION (IF FAVORABLE) SHOULD BE: FAVORABLE TO THE BILL.

If there ure omendments to the BILL,
THE MOTTON (rF FAVORABLE) FAVON¿BLE TO THE BILL AS AMENDED, ROLLED

VORABLE
AN UNFA T TO THE

---ì 1061 Preserve Tenan cy by the Entirety
p. Bryan
. Layla is handling this bill.
. There is a PCS.
. This bill was recommended by the GSC' and Bly Hall and Floyd Lewis, staff from

Bill Drafting who also staff the GSC, are available to explain the bill and for
questions.

. The following individuals are also available to speak on the bill:
o Amy Britt (Real Property Section, NC Bar Association)
o Dave Hohn (Real Property Section, NC Bar Association)
o Tonya Powell (Possible) (ud hoc committee, real property practice)
o Linda Johnson (Estate Planning and Fiduciary Law Section, NC Bar Association)
o Philip Isley (NC Bar Association's acting Director of Governmental Affairs)
o Andy Haile (Chairman, General Statutes Comrnission)

If tlrcre ore no amendments to lhe PCS,
THE MOTION (IF FAVORABLE) SHOULD BE: FAVORABLE TO THE PROPOSED COMMITTEE

If there
THE M BE: FAVORÁBLE.TO THE PROPOSED COMMITTEE

THE L BILL.
AN UNFA



HB 1062 Fiduciarv Access to Dieital Assets
Representative Bryan

o Kara is handling this bill.
¡ The bill is a lst Edition
. This bill was recommended by the GSC, and BIy Hall and Floyd Lewis, staff from

Bitl Drafting who also staff the GSC, are available to explain the bill and for
questions.

o The following individuals will also be available to speak on the bill:
o Linda Johnson (Estate and Fiduciary Law Section, NC Bar Association)
o Whitney Christensen (Facebook)
o Doug Miskew (Possible) (Google)

(



HOUSB BILL 1060:
Conform Full-payment Check Law to UCC.

20 I 6-201 7 Generøl Assembly

Committee: House JudiciarY IV
Introduced by: Rep. BrYan
Analysis of: First Edition

Date: June2,20t6
Prepared by: Nicholas Giddings

Committee Co-Counsel

SUMMARY: House Bíll 1060 would províd.e øn optíon for cløímants to repay moníes receíved. øs full
satísføctìon of a claím wíthín 90 days of receípt to maínta.ín theír claím øgaínst the debtor for full
payment This chønge was recommended by the General Støtutes Commíssíon and wíll øllow for
North Cørolínø to mlwor the (Iniþrm Commercíal Code ("(JCC").

CURRENT LAW: G.S. 25-3-311 allows a debtor to settle an unliquidated debt or a debt disputed in
good faith if they tender payment to the creditor with conspicuous language, either on the payment

instrument or in an accompanying statement, noting the payment is in full satisfaction of the claim. If
the creditor deposits the payment, the debt is discharged.

One exception to discharge is provided to organizations that can prove it sent a conspicuous statement to

the debtor within a reasonable time before payment asserting that any debt disputes and full satisfaction

payments must be sent to a designated person, office or place and that designated person, office or place

did not receive the payment instrument or dispute communication.

BILL ANALYSIS: House Bill 1060 would rewrite G.S. 25-3-311(c) to include an additional exception

to discharge in cases where the claimant, whether or not an organízation, can prove that within 90 days

of receipt of the satisfaction instrument, it tendered repayment of the monies back to the debtor. This

exception would not apply to organizations that sent a statement to the debtor asserting that any full
satisfaction payments or communications concerning disputed debts must be sent to a designated person,

office or place and the debtor sent the instrument or communication to that designated entity.

This change will fully conform G.S. 25-3-3ll to mirror the UCC. For additional information, see the

General Statutes Commission's memo on House Bill 1060.

EFFECTM DATE: This act becomes effective October l, 2016, and applies to negotiable

instruments tendered in fuIl satisfaction of a claim on or after that date.

BACKGROUND: The UCC is a model body of laws governing commercial transactions. As it is a

model code, states are free to adopt, reject or modify the UCC language when enacting its own statutes.

In 1995, the North Carolina General Assembly adopted the current language of G.S. 25-3-311. In
adopting the UCC language it deleted the 90-day repayment exception. The language was deleted at that

time because of some opposition from individual legislators, at least one being unsympathetic to

automated check processing; thus, as a compromise, the language was removed.

Legislative Analysis
Division

919-733-2s78

,1,", Cochrane-Brown
Director
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GeNBnan Srerurps Cotvttr¿Is sIoN
300 N. Salisbury Street, Suite 401

Raleigh, NC 27603-5925
T el. 919-733-6660 Fax 919 -7 15-5459

Floyd M. Lewis
Revisor ofStatutes

P. Bly Hall
Assistant Revisor of Statutes

To; House Committee on Judiciary IV
From: General Statutes Commission
Re: HB 1060 (Conform Full-payrnent Check Law to UCC)
Date: June 3,2016

General Comments

This bill conforms G.S. 25-3-311(c) to the corresponding provision of Section 3-311 of
the Uniform Commercial Code.

Background

Under case law, a debtor can settle an unliquidatedl debt or a debt disputed in good

faith by sending the person to whom the debt is owed a check marked "paid in full" or similar

language or accompanied by a written communication that makes it clear that the check is

being tendered in full satisfaction of the debt. The check and the notation or communication

are treated as an infornal offer to settle the dispute. If the creditor cashes the check, the

creditor is treated as having accepted the offer and the debt is discharged even ifthe check is

for less money than the amount claimed by the creditor.

This case law principle was expressly incorporated in 1990 into Revised Anicle 3

(Negotiable Instruments) of the Uniform Commercial Code in Section 3-311(a) and (b).

The Uniform Law Commission, however, provided two exceptions to the case law

principle. First, Section 3-31 1(c)(1) allows organizations to establish a person, office, or place

io r".èi.r" this type of payment. If the organization has notified the debtor about the designated

person, office, or place, the check and any accompanying document must be sent there or the

debt will not be treated as discharged. Second, Section 3-311(c)(2) allows any creditor that has

not designated a person, office, or place under subdivision (c)(1) to repay the amount of the

check within 90 days and reinstate the debt (including the dispute). As a whole, Section 3-

311(c) is designed to allow a creditor that uses a modern high-volume automated check

processing system to avoid an inadvertent accord and satisfaction.

When Revised Article 3 was introduced in this State at the recommendation of the

General Statutes Commission in 1995, the bill encountered some opposition from individual

legislators. At least one of these was unsynrpathetic to automated check processing. As a
compromise, it was agreed to remove the 90-day repayment option in subdivision (c)(2), and

that provision was not enacted as part of G.S. 25-3-311(c)'

Twenty-one years later, this State's version of Section 3-311(c) is an anomaly and a trap

for the unwary business that operates across state lines. The North Carolina Bar Association's

Business Law Section and Commercial Law Committee requested the General Statutes

Commission to recommend conforming G.S. 25-3-311(c) to Section 3-311 of the Uniform Act

in the interest of uniformity of the law in this area. The General Statutes Commission

1An unliquidated debt is one in which the existence of the debt is not disputed but the amount is uncertain or disputed.



noted the passage of time and the more wide-spread acceptance of automated processing
systems and agreed that the requested amendment should be recommended.

SpecÍfic Comments

Section l amends G.S.25-3-311(c) to designate as subdivision (1) the existing
exception, which allows the designation of a person, office, or place for a debtor to send a
check tendered in full payment of an unliquidated or disputed debt, and to incorporate as
subdivision (2) the Uniform Act's additional exception allowing a creditor 90 days to repay a
check tendered in full satisfaction of such a debt and reinstate the debt.

Section 2 provides an effective date of October 1,20L6, and provides for the act to
apply to negotiable instruments tendered in full satisfaction of a claim on or after that date.

2
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Short Title: Conform Full-payment Check Law to UCC
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Sponsors: Representative Bryan.
For a complete list of sponsors, refer to Íhe North Carolina General Assembly web site,
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Referred to: Judiciary IV

May 11,2016

A BILL TO BE ENTITLED
AN ACT TO CONFORM TO THE COMPARABLE PROVISION OF THE UNIFORM

COMMERCIAL CODE THIS STATE'S LAW ON ACCORD AND SATISFACTION OF A
DISPUTED DEBT THROUGH THE TENDERING OF A NEGOTIABLE INSTRUMENT
AS FULL PAYMENT OF THE DEBT, AS RECOMMENDED BY THE GENERAL
STATUTES COMMISSION.

The General Assembly of North Carolina enacts:
SECTION 1. G.S. 25-3-311 reads as rewritten:

"$ 25-3-311. Accord and satisfaction by use of instrument.
(a) If a person against whom a claim is asserted proves that (i) that person in good faith

tendered an instrument to the claimant as full satisfaction of the claim, (ii) the amount of the claim
was unliquidated or subject to a bona fide dispute, and (iii) the claimant obtained payment of the

instrument, the following subsections apply.
(b) Unless subsection (c) of this section applies, the claim is discharged if the person

against whom the claim is asserted proves that the instrument or an accompanying written
communication contained a conspicuous statement to the effect that the instrument was tendered
as full satisfaction of the claim.

(c) Subject to subsection (d) ofthis section, a claim is not discharged under subsection (b)

of this section when the elaimant; if an erganizatien; preves that (i) within a reasenable time
im

is esserte¿ tnat eemmu
tutl satisfaeden ef
instrument er aeeempanying eemmunieatien was net reeeived by that designated p€rsen; effiee; er

elace.if eitner of tne øtlowingapplies:
(l) The claimant. if an organization. proves that (i) within a reasonable time before

the tender- the claimant sent a consoicllous statement to the nerson asainst
whom the claim is asserted that ications concernins disnuted debts.

includins an instrument tendered as full satisfaction ofa debt- are to be sent to a
designated person. office" or place and (ii) the instrument or accompanying
communication was not received by that designated person. office. or place.
The claimant. whether or not an organization. proves that within 90 days after
payment of the instrument" the claimant tendered repayment of the amount of
the instrument to the Derson whom the claim is assefted. This
subdivision does not apply if the claimant is an organization that sent a
cfafampnf ^^-^lrri^- ttrifh olorlcc li\ ^{'.,,t ,{:.,:.:^- /
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General Assembly Of North Carolina Session 2015

I (d) A claim is discharged if the person against whom the claim is asserted proves that
2 within a reasonable time before collection of the instrument was initiated, the claimant, or an agent
3 of the claimant having direct responsibility with respect to the disputed obligation, knew that the
4 instrument was tendered in full satisfaction of the claim."
5 SECTION 2. This act becomes effective October 1,2016, and applies to negotiable ,

6 instruments tendered in full satisfaction of a claim on or after that date.

(
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HOUSE BILL 1061:
Preserve Tenancy by the Entirety.

20 I 6-20 I 7 General Assembly

Committee: House Judiciary IV
Introduced by: Rep. Bryan
Analysis of: PCS to First Edition

H1061-CSTS-18

Date: June 8,2016
Prepared by: Layla Cummings

Staff Attorney

SUMMARY: House Bíll 1061 makes conformíng changes to clørífy thøt tenancy by the entirety ís
preserved ìn this State ìn líght of Obergefell v. Hodges, as recommended by the Generøl Støtutes
Commission.

The Proposed Committee Substítute (PCS) adds Pørt II which ømends two luws regarding purchøse
money mortgøges or deeds of trust,

[As introduced, this bill was identical to 58060 as introduced by Sen. Hartsell, which is currently in
Senate Rules and Operations of the Senate.]

BILL ANALYSIS:

Part I: See the Memorandum from the General Statutes Commission to the House Committee on
Judiciary IV in your packet.

Part II:, V/ould amend two laws regarding purchase money mortgages or deeds of trust as follows:

r . G.S. 39-13. Spouse need not join in purchase-money mortgage.

o The current law states: "The purchaser of real estate who does not pay the whole of the
purchase money at the time when he or she takes a deed for title may make a mortgage or
deed of trust for securing the payment of such purchase money, or such part thereof as

may remain unpaid, which shall be good and effectual against his or her spouse as well as

the purchaser, without requiring the spouse to join in the execution of such mortgage or
deed of trust."

. þ!ig.-Z of the PCS would state: "A mortgage or deed of trust given by the purchaser of
real property to secure a loan, the proceeds of which were used to pay all or a portion of
the purchase price of the encumbered real property, regardless of whether the secured
party is the seller of the real property or a third party lender, shall be good and effectual
against his or her spouse as well as the purchaser, without requiring the spouse to join in
the execution of such mortgage or deed of trust."

. G.S. 29-30(9), Article 8 of Chapter 29,Election to Take Life Interest in Lieu of Intestate Share.

o The current law states: "(g) Neither the household furnishings in the dwelling house nor
the life estates taken by election under this section shall be subject to the payment of
debts due from the estate of the deceased spouse, except those debts secured by such
property as follows:

)n Cochrqne-Brown Legislative Analysis
Dívision

9 I 9-7 3 3-2 578
Director

H1061-SMTS-58 CSTS-1A -V-2



House PCS 1061
Page 2

(1)

(2)

(3)
(4)

By a mortgage or deed of trust in which the surviving spouse has waived the

surviving spouse's rights by joining with the other spouse in the making thereof; or
By a purchase money mortgage or deed of trust, or by a conditional sales contract of
personal property in which title is retained by the vendor, made prior to or during the
marriage; or
By a mortgage or deed of trust made prior to the marriage; or
By a mortgage or deed of trust constituting a lien on the property at the time of its
acquisition by the deceased spouse either before or during the marriage."

o Section 8 of the PCS would amend subsection (2) of G.S.29-30(9) above to state: "By a

mortgage or deed of trust given by the deceased spouse to secure a loan, the þroceeds of
which were used to pay all or a portion of the purchase price of the encumbered real
property, regardless of whether the secured party is the seller of the real property or a
third-party lender, or by a condition sales contract of personal property in which title is

retained by the vendor, made prior to or during the marriage."

EFFECTM DATE: Part I of the PCS would become effective when it becomes law and applies to
conveyances made on or after October 10, 2014. Part II of the PCS would become effective when it
becomes law and applies to purchase money morlgages entered into on or after that date.
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Floyd M. Lewis
Revisor of Statutes
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MEMORANDUM

To: House Committee on Judiciary IV
From: General Statutes Commission
Re: HB 1061 (Preserve Tenancy by the Entirety)
Date: June7,2016

General Comments

Part I of this bill, if enacted, will preserve the centuries-old traditional form of property-holding
for married couples in this State by adjusting the wording of our statutes on that subject in light of the

defrnitional changes by Obergefell v. Hodge, 135 S.Ct. 2584 (2015). It will provide stability and

certainty to the thousands of married couples in North Carolina who currently own their homes as

tenants by the entirety.

Tenancy by the entirety is a traditional form of owning real property, derived from cÒmmon

law, that is available only to married couples. Unless another form of tenancy is specified, a tenancy
by the entirety is created when real property is deeded in one deed to two people who are husband and

wife at the time they take the property. Both spouses own the entire property rather than a fractional
interest in it, and when one spouse dies, the survivor continues to own the entire property. Neither
spouse can unilaterally defeai or in any way affect the other spouse's right of survivorship.l Fór
example, one spouse cannot validly sell a share of the property without the consent of the other spouse

during the other spouse's lifetime, and property held in a tenancy by the entirety is not subject to a
partition proceeding. Although a creditor can levy on the property for debts owed jointly by the couple
(a typical ex4mple being a mortgage the couple takes out to buy the property), the creditors of only one

rpour. cannot ão so,t The result is that each spouse, and therefore the family unit as a whole, is

piotected against the individual liabilities of the other spouse.3

For many married couples, their home is their major asset. According to figures from the 2010

United States Census, North Carolina had 3,745,155 households, of which 48.4% were husband-wife
households. These households resided in 3;745,155 housing units, of which 66:70/o were owner-
occupied. Although the General Statutes Commission does not have any figures on the number of
properties held in tenancies by the entirety, it is clear from the census figures that they number in the
thousands.

The problem that has arisen, and the reason for this bill, is that the wording of this State's

statutes on tenancy by the entirety may no longer pass muster against an equal protection challenge in
light of the United States Supreme Court's decision in Obergefell. For example, G.S. 39-13.6, the
primary statute on the subject, refers to "spouses" but also begins "[a] husband and wife ...." This
wording raises the question whether a same-sex couple in a valid marriage can take real property in
this State in a tenancy by the entirety. Given that Obergefell effectively mandated recognition of

t A divorce converts a tenancy by the entirefy to a tenancy in common, with no survivorship rights or protection against the

ex-spouse's creditors.
2 The federal govemment with respect to a federal tax lien is an exception. U.S. v. Crøft,535 U.S. 274, 122 S.Ct. 1414

(2002).
3 Seel WEBSTER'SREALESTATELAWINNORTHCAROLINAS$ 7.04 and7.l5-7.19(6thed.20ll &Supp.20l5).



marriages between persons of the same sex, it is foreseeable that the question will eventually be raised
in a court unless the General Assembly acts first.

Courts that have found gender-specific provisions in the law to be unconstitutional have taken a
variety of approaches in dealing with the result. For example, the growth of married women's property
protections in state laws and state constitutions during the 1800s resulted in challenges to the existence
of tenancies by the entirety. Because the married women's property protections granted married
women the right to have and control their own property, just as though they were single, while the
common law vested control over property held in a tenancy by the entirety in the husband, some courts
saw the two as incompatible and judicially abolished tenancy by the entirety as a result. South
Carolina is one example,.and in the process it decided to recognize a suryivorship right created by deed
in a tenancy in common.a North Carolina dealt with the issué legislatively, by ãnacting G.S. 39'-13.6.s
More recently, equal protection challenges to the common law doctrine of necessaries became popular
in the 1980s. That common-law doctrine made a husband liable for debts incurred by his wife or
minor children for "necessaries," that is, things like food, medicine, etc. North Carolina's Supreme
Court dealt with the issue by extending the doctrine to apply to wives as well as husbands;6 Alabama's
Supreme Court, on the other hand, abolished the doctrine.T

Due to the uncertainty caused by Obergefel/ in this area of the law, an ad hoc group, consisting
of members of different sections of the North Carolina Bar Association, some title attorneys, and
others who practice in property and related fields, identified five sections of the North Carolina
General Statutes dealing with tenancy by the entirety that the group felt needed to be amended. The
General Statutes Commission reviewed the proposed amendments and agreed that they should be
made, with a few stylistic changes.

Accordingly, given the foreseeability of a constitutional challenge to our tenancy by the
entirety statutes absent action by the General Assembly, and given the possibility that a court may
respond by abolishing this form of property holding, and given that thousands of existing married
North Carolinians who currently own their homes as tenants by the entirety would be negatively
affected by such a result, the General Statutes Commission decided to recommend this bill to give the
General Assembly the opportunity to settle the issue rather than the courts.

Specific Comments

Section I amends G.S. 39-13.3 (Conveyances between husband and wife) to replace references
to a husband and a wife with references to a "married" grantor or grantee or individual and that
person's spouse.

Section 2 amends G.S. 39-13.6 (Control of real property held in tenancy by the entirety) to
replace some references to a husband and wife with a reference to two individuals married to each
other and to update the format of subsection (b). References to a husband or wife in subdivisions
(bxl), (2), and (3) are not changed because these are historic. Subdivision (b)(2a) is included and
subdivision (bX3) is amended to specifïcally allow a referehce to a "spouse" in a deed.

a 8.g., Davis v. Davis,75 S.E.2d 46 (S.C. 1953).
5 See Chapter 1245 of the 198I Session Laws (Reg. Sess. 1982) ("An Act To Equalize Between Married Persons the Right
to Income, Possession, and Control in Property Owned Concurrently in Tenancy by the Entirety").
6 North Carolina Baptist Hospitals, Inc. v.' Hirris, 319 N.C. 347,354 S.E.2d 4i l1i etZ¡.
7 Emanuelv. McGrffi 596 So.2d 575 (Ala. 1992).

2



Section 3 amends G.S. 39-13.7 (Tenancy by the entireties trusts in real property) to make the
terminology gender neutral.

Section 4 amends G.S.41-2 (Survivorship in joint tenancy defined; proviso as to partnership;
unequal ownership interests) to replace the reference in subsection (b) to a husband and wife with a
reference to two individuals married to each other.

Section 5 amends G.S. 4l-2.5 (Tenancy by the entirety in mobile homes) to make in subsection
(b) the same changes as described in Section 4 and to correct an obvious error in subsection (c), where
the reference to "Article" should be to "section."

Section 6(a) explains that the effective date for Part I is derived from the final order in the first
case that applied to this State the holding in Bostic v. Schaefer,760F.3d352 (4th Cir. 2014) (the
Fourth Circuit predecessor to Obergefell).

Section 6(b) sets an effective date for Part I of October I0,2014, applicable to conveyances on
or after that date.

-t
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May 11,2016

A BILL TO BE ENTITLED
AN ACT TO MAKE CONFORMING AMENDMENTS TO CLARIFY THAT TENANCY BY

THE ENTIRETY IS PRESERVED IN THIS STATE IN LIGHT OF THE UNITED STATES
SUPREME COURT DECISION IN OBERGEFELL V. HODGES, AS RECOMMEND BY
THE GENERAL STATUTES COMMISSION, AND TO MAKE OTHER CHANGES TO
MORTGAGE DEEDS OF TRUSTS LAWS.

PART I. PRESERVE TENANCY BY THE ENTIRETY

The General Assembly of North Carolina enacts:
SECTION 1. G.S. 39-13.3 reads as rewritten:

"$ 39-13.3. Conveyances between @
(a) A conveyance from a manied srantor to that individual's

spouse of real property or any interest therein owned by the grantor alone vests sueh-!þg_property
or interest in the grantee.

(b)Aconveyanceofrealproperty,oranyinteresttherein,byaffi
vests the same

propertyinthe@stenantsbytheentiretyunlessacontraryintentionis
expressed in the conveyance.

(c) A conveyance from a

individual'sSpouSeofrealproperty,oranyinteresttherein,heldby@
spouses as tenants by the entirety dissolves sueþlhç-tenancy in the property or interest conveyed
and vests $*eþIhq property or interest formerly held by the entirety in the grantee.

(d) The joinder of the spouse of the grantor in any conveyance made by a husban&-er-a
wife{gggiçdgantol_pursuant to @his section is not necessary.

(e) Any conveyance authorized by this section is subject to the provisions of G,S. 52-10 or
52-10.1, except that acknowledgment by the spouse of the grantor is not necessary."

SECTION 2. G.S. 39-13.6 reads as rewritten:
"S 39-13.6. Control of real property held in tenancy by the entirety.

(a) MTwo individuals married to each other shall have an equal right to
the control, use, possession, rents, income, and profits of real property held by them in tenancy by
the entirety. Neither spouse may bargain, sell, lease, mortgage, transfer, convey or in any manner
encumber any property so held without the written joinder of the other spouse. This section shall
not be construed to require the spouse's joinder where a different provision is made under
G.S. 39-13, G.S. 39-73.3, G.S. 39-13.4, or G.S. 52-10.
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(b) +-Unless a contrary i conveyance of real

property, or any interest therein, to
vests title in them as tenants by the entirety when the conveyance is to:

(l) A named rean-i4gliviSlua!-"and wife," or
(2) A named v*ema*individual "and husband," or

Aù A named individual "and spouse." or
(3) Two named persenq-ig_yidU¿lLwhether or not identified in the conveyance as

being (i) hpsband and wife, (ii) spousgs. or (iii) manied to each other. if at the

time of conveyance they are legally

(c) For income tax purposes, each spouse is considered to have received one'half (ll2) the
income or loss from property owned by the couple as tenants by the entirety."

SECTION 3. G.S. 39-13.7 reads as rewritten:
"$ 39-13.7. Tenancy by the entireties trusts in real property.

(a) Any real property held by as

a tenancy by the entireties and conveyed to (i) a joint trust or (ii) in equal shares to two separate

trusts;shallnolongerbeheldby@astenantsbytheentiretyandshallbe
disposed of by the terms of the trust or trusts, but, subject to the provisions of subsection (b) of
this section, the real property shall have the same immunity from the claims of the separate

creditorsofffiach as would exist if the spouses had continued to hold
the property as tenants by the entireties.

(b) The immunity from the claims of separate creditors provided by subsection (a) of this
section shall apply as long as all of the following apply:

(l) The ffio individuals remain marrie*married to eaçb other.\-/
(2) The real property continues to be held in the trust or trusts as provided in

subsection (a) ofthis section.
(3)Both@arecurrentbeneficiariesofthejointtrustifthe

real property is conveyed to that trust or of each separate trust if the real
property is conveyed in equal shares to their separate trusts.

(c)Afterthedeathofthefirstodie,allpropertyheldin
trust that was immune from the claims of their separate creditors under subsection (a) of this

section immediately prior to the individual's death shall continue to have immunity from the

claimsofthedecedent'sseparatecreditorsaswouldhaveexistedif@
spouses continued to hold the property conveyed in trust as tenants by the entirety.

(d) The trustee acting under the'express provisions of a trust instrument or with the written
consentofbothaywaivetheimmunityfromtheclaimsof
separate creditors provided under this section as to any specific creditor or any speci'fically
describedpropertyincludingallseparatecreditorsofa@orallformer
tenancy by the entirety property conveyed to the trustee.

(e) For purposes of this section:
(l) The reference to the real property conveyed to or held in the trust shall be

deemed to include the proceeds arising from the involuntary c.onversion of the
real property.

(2) The reference to a "joint trust" means a revocable or irrevocable trust of which
both are the settlors, and the reference to
"scparatc trusts" means revocable or irrevocable trusts of which the-åusband
one spouse is the settlor of one trust and the wiå'qlhelÞpAUËt is the settlor of
the other trust.

(3)Theare''beneficiaries''ofatrustiftheyare
distributees or permissible distributees of the income or principal of the trust

Page 2 House Bill 1061 H1061-CSTS-18 [v.6]
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whether or not other persons are also current or future beneficiaries of the
ttust. "

' SECTION 4. G.S. 4l-2 reads as rewritten:
"$ 4l-2. Survivorship in joint tenancy defined; proviso as to partnership; unequal

ownership interests.

(b) The interests of the grantees holding property in joint tenancy with right of
survivorship shall be deemed to be equal unless otherwise specified in the conveyance. Any joint
tenancy interest held by unless
otherwise specified, shall be deemed to be held by them as a single tenancy by the entirety, which
shall be treated as a single party when determining interests in the joint tenancy with right of
survivorship. Joint tenancy interests among two or more joint tenants holding properfy in joint
tenancy with right of survivorship are subject to the provisions of G.S. 28A-24-3 upon the death of
one or more of the joint tenants.

This subsection shall apply to any conveyance of an interest in property created at any time
that explicitly sought to create unequal ownership interests in a joint tenancy with right of
survivorship. Distributions made prior to the enactment of this subsection that were made in equal
amounts from a joint tenancy with the right of survivorship that sought to create unequal
ownership shares shall remain valid and shall not be subject to modification on the basis of this
subsection."

SECTION 5. G.S. 4l-2.5 reads as rewritten:
"$ 41-2.5. Tenancy by the entirety in mobile homes.

(a) V/hen Mwo individuals then married to each other become
co-owners of a mobile home, in the absence of anything to the contrary appearing in the
instrument of title, they become tenants by the entirety with all the incidents of an estate by the
entirety in real property, including the right of survivorship in the case of death of either.

(b) For the purpose of this section it shall be immaterial whether the property at any
particular time shall be classified for any pu{pose as either real or personal. The provisions of
subsection (a) of .this section shall not limit or prohibit any other type of ownership otherwise
authorized by law.

(c) For purposes of this section "mobile home" means a portable manufactured housing
unit designed for transportation on its own chassis and placement on a temporary or
semipermanent foundation having a measurement of over 32 feet in length and over eight feet in
width. As used in this +*igerseclion-"mobile home" also means a double-wide mobile home
which is two or more portable manufaçtured housing units designed for transportation on their
own chassis, which connect on site for placement on a temporary or semipermanent foundation
having a measurement of over 32 feet in length and over eight feet in width.

(d) This section does not repeal or modify any provisions of the law relating to estate or
inheritance taxes."

SECTION 6.(a) This Part is intended to reflect rights established by federal law that
became effective in this State on October 10,2014, by application of General Synod of the United
Church of Christ v. Resinger, 12 F.Supp .3d190 (V/.D. N.C., Oct. 10, 2014).

SECTION 6.(b) This Part is effective when it becomes law and applies to
conveyances made on or after October 10,2014.

PART II. MORTGAGE/DEED OF TRUST CHANGES

SECTION 7. G.S. 39-13 reads as rewritten:
"S 39-13. Spouse need not join in purchase-money mortgage.
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m.orteage

or deed of trust given b)¡ the purchaser of real property to secure a loan. the proceeds of which
were used to pay all or a portion of the purchase price of the encumbered real property. regardless

of whether the secured part)¡ is the seller of the real property or a third party lender. shall be good

and effectual against his or her spouse as well as the purchaser, without requiring the spouse to
join in the execution of such mortgage or deed of trust."

SECTION 8. G.S. 29-30(e) reads as rewritten:
"(g) Neither the household furnishings in the dwelling house nor the life estates taken by

election under this section shall be subject to the payment of debts due from the estate of the

deceased spouse, except those debts secured by such property as follows:
(1) By a mortgage or deed of trust in which the surviving spouse has waived the

surviving spouse's rights by joining with the other spouse in the making ther€o+
erthereof.

(2) Bv a mortsaqe or deed of trust eiven the deceased soouse to secure a loan.
the proceçds of which were used to pay all oI a portion of thg pur.ch?se price of
the encumbered real oronertv. re of whether the secured oartv is the
seller of the real property or a third-pa{ty lender.
er¿ee¿-e++usq or by a conditional sales contract of personal property in which
title is retained by the vendor, made prior to or during the mamiage;-eruqarrlg&

(3) "By a mortgage or deed of trust made prior to the mamiæp;-er¡qgdasa
(4) By a mortgage or deed of trust constituting a lien on the property at the time of

its acquisition by the deceased spouse either before or during the marriage."
SECTION 9. Except as otherwise provided, this act is effective when it becomes law

and sections 7 and 8 apply to mortgages and deeds of trust entered into on or after that date.
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1 A BILL TO BE ENTITLED
2 AN ACT TO MAKE CONFORMING AMENDMENTS TO CLARIFY THAT TENANCY BY
3 THE ENTIRETY IS PRESERVED IN THIS STATE IN LIGHT OF THE I.]NITED STATES
4 SUPREME COURT DECISION IN OBERGEFELL V. HODGES, AS RECOMMENDED BY
5 THE GENERAL STATUTES COMMISSION.
6 The General Assembly of North Carolina enacts:
7 SECTION 1. G.S. 39-13.3 reads as rewritten:
8 "S 39-13.3. Conveyances between @
9 (a) A conveyance from a

10 spouse of real property or any interest therein owned by the grantor alone vests sue'Flhe property
1 I or interest in the glantee.
l2(b)Aconveyanceofrealproperty'oranyinteresttherein,byaffi
13 ests the same
l4pI9Ært}Linthe@astenantsbytheentiretyunlessacontraryintentionis
15 expressed in the conveyance
16 (c) A conveyance from a

|7individual'sspouSeofrealproperty,oranyinteresttherein,heldby@
18 Spous_qË_as tenants by the entirety dissolves srehthe tenancy in the property or interest conveyed
19 and vests sr*eh!þq property or interest formerly held by the entirety in the grantee.
20 (d) The joinder of the spouse of the grantor in any conveyance made by a hr*sban4+r-a
2l wife-m4fdçdgfgnlAlpursuant to @is section is not necessary.
22 (e) Any conveyance authorized by this section is subject to the provisions of G.S. 52-10 or
23 52-10.1, except that acknowledgment by the spouse of the grantor is not necessary."
24 SECTION 2. G.S. 39-13.6 reads as rewritten:
25 "$ 39-13.6. Control of real property held in tenancy by the entirety.
26 (a) Mo individuals married to each other shall have an equal right to
27 the control, use, possessiono rents, income, and profits of real property held by them in tenancy by
28 the entirety. Neither spouse may bargain, sell, lease, mortgage, transfer, convey or in any manner
29 encumber any property so held without the written joinder of the other spouse. This section shall
30 not be construed to require the spouse's joinder where a different provision is made under
31 G.S. 39-13, G.S.39-13.3, G.S. 39-13.4, or G.S. 52-10.
32 (b) A-Unless a contrary in conveyance of real
33 property, or any interest therein, to
34 vests title in them as tenants by the entirety when the conveyance is to:
35 (1) A named man-insliviflUal_"and \À'ife," or
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(2) A named rvema+jgiliviilgA!_"and husband," or
Qù A named individual "and spouse." or
(3) Two named p€rs'en+itdividualLwhether or not identified in the conveyance as

being (i) husband and wife, (ii) spouses. or (iii) married to each other. if at the
time of conveyancethey are legallynaaried;marriedtoeach

(c) For income tax purposes, each spouse is considered to have received one-half (l/2) the
income or loss from property owned by the couple as tenants by the entirety."

SECTION 3. G.S. 39-13.7 reads as rewritten:
"$ 39-13.7. Tenancy by the entireties trusts in real property.

(a) Any real property held by as
a tenancy by the entireties and conveyed to (i) a joint trust or (ii) in equal shares to two separate
trusts;shallnqlongerbeheldby@astenantsbytheentiretyandshallbe
disposed of by the terms of the trust or trusts, but, subject to the provisions of subsection (b) of
this section, the real property shall have the same immunity from the claims of the separate
creditorsofaswouldexistiftheSpouseshadcontinuedtohold
the property as tenants by the entireties.

(b) The immunity from the claims of separate øeditors provided by subsection (a) of this
section shall apply as long as all of the following apply:

(l) Tht emain mar+ie+.married to each other.
(2) The real property continues to be held in the trust or trusts as provided in

subsection (a) of this section.
(3)Both@arecurrentbenefîciariesofthejointtrustifthe

real property is conveyed to that trust or of each separate trust if the real
property is conveyed in equal shares to their separate trusts.

(c)Afterthedeathofthefirstwpousetodie,allpropertyheldin
trust that was immune from the claims of their separate creditors under subseótion 1a¡ of tnis
section immediately prior to the individual's death shall continue to have immunity from the
claims of the decedent's separate creditors as would have existed if the-åusban+¿nei-¡¡¡ife--botb
spouses continued to hold the property conveyed in trust as tenants by the entirety.(d) The trustee acting under the express provisions of a trust instrument or with the writtenconsentofbothaywaivetheimmunityfromtheclaimsof
separate creditors provided under this section as to any specific creditor or any specifically
describedpropertyincludingallseparatecreditorsofa@.àllfo'-..
tenancy by the entirety property conveyed to the trustee.

(e) For purposes of this section:
(1) The reference to the real property conveyed to or held in the trust shall be

deemed to include the proceeds arising from the involuntary conversion of the
real property.

(2) The reference to a "joint trust" means a revocable or irrevocable trust of which
both re the settlors, and the reference to
"separate trusts" means revocable or irrevocable trusts of which the-husband
one spouse is the settlor of one trust and the wife<¡lher_gpouse_is the settlor of
the other trust.

(3) tht are "beneficiariesrr of a trust if they are
distributees or permissible distributees of the income or principal of the trust
whether or not other persons are also current or future benefîciaries of the
trust."

SECTION 4. G.S. 4l-2 rcads as rewritten:
"$ 41-2. Survivorship in joint tenancy defined; proviso as to partnership; unequal

ownership interests.

Page2 House Bill 1061*-First Edition
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(b) The interests of the grantees holding property in joint tenancy with right of
survivorship shall be deemed to be equal unless otherwise specified in the conveyance. Any joint
tenancy interest held by nless

otherwise speciflred, shall be deemed to be held by them as a single tenancy by the entirety, which
shall be treated as a single party when determining interests in the joint tenancy with right of
survivorship. Joint tenancy interests among two or more joint tenants holding property in joint
tenancy with right of survivorship are subject to the provisions of G.S. 28A-24-3 upon the death of
one or more of the joint tenants.

This subsection shall apply to any conveyance of an interest in property created at any time
that explicitly sought to create unequal ownership interests in a joint tenancy with right of
survivorship. Distributions made prior to the enactment of this subsection that were made in equal
amounts from a joint tenancy with the right of survivorship that sought to create unequal
ownership shares shall remain valid and shall not be subject to modification on the basis of this
subsection."

SECTION 5. G.S. 4l-2.5 reads as rewritten:
"S 41-2.5. Tenancy by the entirety in mobile homes.

(a) When ffiwo individuals then married to each other become
co-owners of a mobile home, in the absence of anything to the contrary appearing in the
instrument of title, they become tenants by the entirety with all the incidents of an estate by the
entirety in real property, including the right of survivorship in the case of death of either.

(b) For the purpose of this section it shall be immaterial whether the property at any
particular time shall be classified for any purpose as either real or personal. The provisions of
subsection (a) of this section shall not limit or prohibit any other type of ownership otherwise
authorized by law.

(c) For purposes of this section "mobile home" means a portable manufactured housing
unit designed for transportation on its own chassis and placement on a temporary or
semipermanent foundation having a measurement of over 32 feet in length and over eight feet in
width. As used in this n#ekrsecliqL"mobile home" also means a double-wide mobile home
which is two or more portable manufactured housing units designed for transportation on their
own chassis, which connect on site for placement on a temporary or semipermanent foundation
having a measurement of over 32 feet in length and over eight feet in width.

(d) This section does not repeal or modify any provisions of the law relating to estate or
inheritance taxes."

SECTION 6.(a) This act is intended to reflect rights established by federal law that
became effective in this State on October 10,2014, by application of General Synod of the United
Church of Christ v. Resinger, 12 F.Supp .3d 790 (W.D. N.C., Oct. 10,2014).

SECTION 6.(b) This act is effective when it becomes law and applies to conveyances
made on or after October 10,2014.

House Bill 1061*-First Edition Page 3
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SUMMARY: HB 1062 would enøct ø new Chapter ín the Generøl Støtutes establishíng the Revísed
Uniform Fìduciøry Access to Dígítal Assets Act, which would estøblßh ø process for dìsclosure of ø
user's dìgítal assels to øfiduciøry, personal representøtíve, guardían or trustee.

BILL ANALYSIS: See attached Memorandum from the General Statutes Commission.

EFFECTIVE DATE: HB 1062 would become effective when it becomes law.
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Floyd M. Lewis
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MEMORANDUM

To: House Committee on Judiciary IV
From: General Statutes Commission
Re: HB 1062 (Fiduciary Access to Digital Assets)
Date: June 3, 2016

General Comments

This bill contains the Revised Uniform Fiduciary Access to Digital Assets. Act
(RUFADA) that was approved in 2015 by the Uniform Law Commission, with minor changes to

conform to the court procedures, legal terminology, and statutory drafting style used in this State.

RUFADA was designed to address a growing problem caused by the increasing use of
electronic formats for documents, accounts, pictures, memorabilia, communications, etc., that
were formerly kept on paper or in some other tangible form. It is common for at least some of
these documents, etc., to be stored as data on a computer server that is accessed via the Internet.
Access is often password protected. Examples range from the trivial to things of major
importance, including e-mail and e-mail attachments, text messages, photographs and recipes on

a Facebook page, digital music, a Paypal account, business records stored "in the cloud," etc.

RUFADA uses the term "digital assets" for a person's digital property and electronic
communications and the term "custodian" for the companies that store those assets on their
servers. Access to digital assets held by a custodian is usually governed by a terms-of-service
agreement that may not address who has access if the person becomes incapacitated or dies. The

result is a problem for both the custodian and the deceased or'incapacitated person's family or
other representatives, who have on occasion had difficulty in obtaining access to digital assets,

RUFADA addresses this problem by providing procedures for disclosure of digital records to
four types of fîduciaries: a personal representative of a decedent's estate, a trustee, a guardian for
a minor or an incompetent person, and an attorney-in-fact. "Disclosure" includes obtaining full
access, partial access, or copies ofdigital records.

Generally speaking, the fiduciary must send a request for disclosure of digital assets to
the custodian, with a certified copy of the document granting fiduciary authority, for example,
letters testamentary, and other specified information if requested by the custodian. The
custodian has 60 days after receipt of all required information to comply with a request from a
fiduciary to disclose digital assets or terminate an account. If the custodian does not comply, the
fiduciary may seek a court order. A custodian is immune from liability for an act or omission
done in good faith in compliance with the bill.

The bill makes conforming amendments to various sections of the General Statutes,

authorizes the printing of official and drafterst comments, and is effective when it becomes law.

The major stakeholders, including Google and Facebook, participated in the development
of RUFADA. Google and Facebook have informed the General Statutes Commission that they
do not oppose this bill. The bill is supported by the Estate Planning and Fiduciary Law Section
of the North Carolina Bar Association.



Specific Comments

Part I establishes a new Chapter 36F of the General Statutes, consisting of $$ 36F-1
through 36F-1 8.

$ 36F-1 provides a short title (Revised Uniform Fiduciary Access to Digital Assets Act).

$ 36F-2 defines terms used in the Chapter, including the following key terms:
. User - A person that has an account with a custodian (i.e., account containing digital

assets).
o Custodian - A person that carries, maintains, processes, receives, or stores a digital asset

of a user.
. Digital asset - An electronic record in which an individual has a right or interest and does

not include an underlying asset or liability unless the asset or liability is itself an
eleotronic record.

o Designated recipient - A person named in a designation by a user to the custodian to
administer digital assets of the user.

o Electronic communication - A particular type of digital asset that is subject to the privacy
protections of the Electronic Communications Privacy Act, l8 U.S.C, $ 2510 et seq. The
term is defined in 18 U.S.C. $ 2510(12) and includes e-mails, text messages, and any
other electronic communication between private parties.

. Fiduciary - An original, additional, or successor personal representative, guardian,
attorney-in-fact, or trustee.

The terms "guardian" and "ward" are used in preference to RUFADA's "conservator" and
"protected person."

$ 36F-3 is an applicability provision. The Chapter applies to personal representatives,
attorneys-in-fact, trustees, and guardians, regardless of when their authority became effective. It
applies to custodians of digital assets of a user if the user resides in this State or resided in this
State at the time of the user's death.

$ 36f'-4 establishes the following three-tier priority system for determining the user's
intent with respect to the disclosure or nondisclosure of digital assets:

. Top priority is given to a user's designation to the custodian of a representative to whom
digital assets may be disclosed (a "designated recipient"). As long as the custodian
allows a user to change a designation, the designation will override a contrary direction
by the user in a will, trust, power of attorney, or other record.

r If a user does not make a designation with the custodian, legal effect is given to the user's
directions as provided in the user's will, trust, power of attorney, or other record.

o If a user provides no other direction, the terms-of-service agreement governing the
account will apply.

S 36F-5 provides that the Chapter does not alter the custodian's or user's rights under a
terms-of-service agreement to access and use of digital assets and does not give a fiduciary or
designated recipient any rights other than those held by the user.

2

$ 36F-6 allows a custodian to



o Grant full access to the user's account.
o Grant partial access to the user's account sufficient to perform the tasks with which the

fiduciary or designated recipient is charged'
. Provide a digital or paper copy of the digital assets.

A custodian may refuse.to comply with a direction by a user, or a request by a fiduciary

for partial disclosure if separating out only apart of the digital assets would impose an "undue"

burden on the custodian. The custodian may, but is not required to, seek a court order in this

event.

A custodian may charge a reasonable administrative fee for the cost of disclosing digital

assets and is not required to disclose a digital asset deleted by the user.

S 36F-7 addresses the disclosure of the content of electronic communications sent or

received by a decedent. If the decedent consented to disclosure or a court orders disclosure,

disclosure is required if the personal representative of the decedent's estate gives the custodian a

written request for disclosure along with specified documents and certain other specified

information if requested by the custodian.

$ 36f-8 addresses the disclosure of a decedent's other digital assets. Unless the decedent

prohibited disclosure or a court directs otherwise, disclosure is required if the personal

representative of the decedent's estate gives the custodian a written request for disclosure along

with specified documents and certain other specified information if requested by the custodian'

$$ 36F-9 and 36F-10 address the disclosure tÒ an attorney-in-fact of the content of
electronic communications sent or received by a person who has executed a power of attorney (a

"principal") and the principal's other digital assets in essentially the same manner as $$ 36F-7

and 36F-8.

$ 36F-1f requires a custodian to disclose digital assets of an account held in trust,

including content of electronic communications, when the trustee is the original user of the

account unless the trust instrument or a court order provide otherwise.

$S 36F-12 and 36F-13 address the disclosure of content of electronic communications

and other digital assets held in trust when the trustee is not an original user of an account in

essentially the same manner as $$ 36F-7136F-9 and 36F-8/36F-10.

S 36F-14 addresses the disclosure of digital assets to a guardian of a ward. A custodian

must disclose the catalogue of electronic communications (but not their content) sent or received

by a ward and any digital asset in which the ward has a right or interest, if the guardian gives the

custodian a written request for disclosure, a certified copy of a court order giving the guardian

authority over the ward's digital assets, and certain other specified information if requested by

the custodian.

In addition, a guardian with general authority to manage a ward's assets may ask the

custodian of the ward's digital assets to suspend or terminate the ward's account for good cause.

The request must be accompanied by a certified copy of the court order giving the guardian

authority over the ward's property.
aJ



$ 36F-15 addresses the duty and authority of fiduciaries. Under this section:
The legal duties imposed on a fiduciary charged with managing tangible property apply
to the management of digital assets, including the duties of care, loyalty, and
confidentiality.
A fiduciary has the right to access any digital asset that is not held by a custodian or
subject to a terms-of-service agreement.
A fiduciary acting within the scope of the fiduciary's duties is an authorized user for the
purpose of applicable computer-fraud and unauthorized-computer-access laws.
A custodian may disclose information in an account to a fîduciary of the user when the
information is required to terminate an account.
A fiduciary may request termination of a user's account.

$ 36F-16 gives a custodian 60 days after receipt of all required information to comply
with a request by a fiduciary or a designated recipient to disclose digital assets or terminate an
account. If the custodian does not comply, the f,rduciary or designated recipient may apply to the
court for an order directing compliance. An order under this section must contain a finding that
compliance would not violate the Stored Communications Act, l8 U.S.C. ç 2702.

$ 36F'.16 also allows a custodian to notify a user fhat a fiduciary has made a request for
disclosure of digital assets or account termination and to deny a request if the custodian is aware
of any lawful access to the account following receipt of the request.

This section also provides immunity to a custodian and its officers, employees, and
agents from liability for an act or omission done in good faith in compliance with Chapter 36F.

$$ 36F-f7 and 36F-18 are standard uniform act provisions relating to uniformity of
application and to the federal ESIGN act.

Part II makes conforming amendments to various sections of the General Statutes
dealing with the po\ryers of various fiduciaries. In addition, Section 2 amends G.S. 14-458
(Computer trespass; penalty) to provide that a person acting pursuant to Chapter 36F does not
violate that section.

Part III authorizes the printing of official and drafters' comments and contains a
severability and effective date provision,

o

a

a

a

a
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A BILL TO BE ENTITLED
AN ACT TO ENACT THE REVISED UNIFORM FIDUCIARY ACCESS TO DIGITAL

ASSETS ACT AND MAKE CONFORMTNG AMENDMENTS TO THE GENERAL
STATUTES, AS RECOMMENDED BY THE GENERAL STATUTES COMMISSION.

The General Assembly of North Carolina enacts:

PART I. REVISED UNIFORM FIDUCIARY ACCESS TO DIGITAL ASSETS ACT
SECTION 1. The General Statutes are amended by adding a new Chapter to read:

"@'
"Revised Uniform Fiduciarv Access to Digital Assets Act.

"@
This Chapter ma)¡ be cited as the Revised Uniform Fiduciary Access to DieitalAssets Act.

"@
The followine definitions apply in this Chapter:

0) Account. - An arrangement under a terms-of-service agreement in which a

custodian carries. maintains" processes" receives. or stores a digital asset of the

user or provides goods or services to the user.

Q) Agent. - An attorne)¡-in-fact granted authority under a durable or nondurable

power of attorney.
(3) Carries. - Engaqes in the transmission of an electronic communication.
g) Catalogue of electronic communications. - Information that identifies each

person with which a user has had an electronic communication. the time and

date of the communication. and the electronic address ofthe þerson.
Reserved.G)

(é) lc comm
crrlrcfan¡p nt meqni ^f ^^--r.-l^af i^- .rrhi^h mccfc ^f f^ll^.tri^4.the the

a.

b.
Has been sent or received b], a user.
Is in elecfronic sforase bv A custodian irlino An

ication service to the nublic or ls carried or

maintained bly a custodian providing a remote-computine service to the

public.
c. Is not readily accessible to the public.

of
court havins comnetent iurisdiction

a)
G.S. 1-7- or other fhe estate^ trust.

lffifiillilililil|lj]il] 
lilll 

ililll lll
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fiduciary" or user" as applicable" or other matters relating to the content of this
Chapter.

(g) Custodian. - A person that carries. maintains. processes" receives. or stores a
digital asset ofa user.
Desisnated reci - A þerson chosen bv a user usi an online tool to(Ð

0_0)

administer dieital assets of the user.
Disital asset. - An electronic record in which an individual has a risht or
interest. The term does not include an underl)'ing asset or liabilit)¡ unless the
asset or liabilitlt is itself an electronic record.
Electronic. Rel to technolosv havins electrical. dieital" masnetic.Llr)

TA

í1 3)

04)

(1 4a)

wireless- ontical- el . or similar canabilities
Electronic comm Has the meanins set in l8 U.S.C. 6

2st0(.12\.
Electronic-communication service. - A custodian that provides to a user the
abilit)¡ to send or receive an electronic communication.

onal or
guardian. agent. or trustee.
Guardian. - A nerson aþpointed bv a court to manase of a livins
individual. The term includes a general guardian. a guardian of the estate" an
interim suardian" and a standby guardian appointed under Chapter 354 of the
General Statutes.
Information. - Data. text. images. videos. sounds. codes. computer programs.
software" databases" or the like.
Online tool. - An electronic service ided bv a custodian that allows the
user" in an agreement distinct from the terms-of-service agreement between the
custodian and user. to provide directions for disclosure or nondisclosure of
disital assets to a third person.

Person. - An individual. estate. business or nonprofit entit)¡. public corporation"
government or governmental subdivision. agencl¡" instrumentality" business
trust. partnership. limited liabilit)¡ companly. association. joint venture. or an)¡
other legal or commercial entity.
Personal representative. - An executor. administrator. special administrator. or
person that performs substantially lhe same function under a law of this State
other than this Chapter.
Power of attorney. - A record that erants an agent authority to act in the place
of a principal.
Principal. - An individual who grants authority to an aeent in a power of
attorney.
Reserved.
Record. - Information that is insqribed on a tangible medium or that is stored in
an electronic or other medium and is retrievable in perceivable form.
Remote-comnutins service. A that provides to a user
computer-processing services or the storage of digital assets b)¡ means of an

defined in 18 U.S 2
Term s-of-service asreement^ An that controls the relationshio

GÐ

0-0)

(rz)

(-L8)

09

øq)

QJ)
Ø)

Ø)

a!)

QÐ
between a user and a custodian.
Trustee. - A fiduciarv with lesal to property under an agreement or
declaration that creates a beneficial interest in another. The term includes an
oriqinal" additional. and successor trustee" whether or not confirmed b), a court.

AO User. - A person that has an account with a custodian.
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(26a\ Ward. - An individual for whom a rarrlinn has been ânnointed. The term

includes an individual for whom an aþplication for the appointment pf ¿
euardian is pending.

Will. - Includes a codicil. a testamentarv instrument that onlv appoints an

executor. and an instrument that revokes or revises a testamentary instrument.
"@

(4) This Chapter applies to all of the followine:
(]) A fiduciar)¡ acting under a will or power of attorney executed before. on. or

after the effective date ofthis act.

Q) A personal reþresentative acting for a who died before. on- or after the

Ø)

effective date of this act.
(3)
(!)

A euardian apnointed before. on. or after the effective date of this act.
after the effecti

this act.
(þ) This Chapter applies to a custodian if the user resides in this State or resided in this

State at the time of the user's death.
(g) This Chapter does not apply to a digital asset of an employer used by an employee in

the ordinary course of the employer's business.
tt

(s) A user mav use an online tool to direct the custodian to disclose to a desisnated
recipient or not to disclose some or all of user's disital assets- includins the content of
electronic communications. If the online tool the user to modifv or delete a direction at all
times" a direction regarding disclosure using an online tool overrides a contrary direction by the
user in a will. trust, power of attorney, or other record.

ß) If a user has not used an online tool to give direction under subsection (a) of this
section or if the custodian has not provided an online tool. the user may allow or prohibit in a will.
trust" power of attorney. or other record. disclosure to a fiduciary of some or all of the user's digital
assets. including the content of electronic communications sent or received by the user.

(ç) section overrides a

that does not uire the user to
distinctly from the user's assent to the terms of service.
tt

(¿) This Chapter does not change or impair a right of a custodian or a user under a
terms-of-service agreement to access and use digital assets of the user.

(Ð This Chapter does not give a fiduciary or desienated recipient any new or expanded
riehts other than those held by the user for whom. or for whose estate. the fiduciary or designated
recioient acts or represents.

(ç) A fiduciary's or designated recipient's access to dieital assets may be modified or
eliminated by a user, by federal law, qr by a tqrms-oÊservice asreement if the user has not
provided direction under G.S. 36F-4.
tt

ø) When disclosins dieital assets of a user under this Chapter" the custodian may. at its
sole discretion" do any of the following:

(J) Grant a fiduciary or designated recipient full access to the user's account.

{2) Grant a fiduciary or designated recipient partial access to the user's acQeunt

sufflrcient to perform the tasks with which the fiduciary or designated recipient
is charged.

(Ð Provide a fiduciar), or designated recipient a copy in a record of any digital
asset that. on the date the custodian received the request for disclosure. the user
could have accessed if the user were alive and had full capacity and access to
the account.
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(þ) A custodian mav assess a reasonable adml nistrative charge for the cost of disclosing
digital assets under this Chapter.

(ç) A custodian need not disclose under this Chapter a digital asset deleted by the user.

ß) If a user directs or a fiduciary requests a custodian to disclose under this Chapter some"

but not all" of the user's digital assets. the custodian need not disclose the assets if segregation of
the assets would impose an undue burden on the custodian. If the custodian believes the direction
or request imposes an undue burden, the custodian or frduciary may seek an order from thç saurt
to disclose anv of the following:

(]) A subset limited b), date of the user's dieital assets.

A) All of the user's digital assets to the fiduciary or designated recipient.
(3) None of the user's digital assets.

ß) All of the user's digital assets to the court for review in camera.
tt

If a deceased user consented or a court directs disclosure of the contents of electronic
communications of the user" the custodian shall disclose to the personalrepresentative of the estate

of the user the content of an electronic communication sent or received by the user if the personal
representative gives the custodian all of the following:

A written request for disclosure in physical or electronic form.
A certified copv of the death certificate of the user.

A certified cop)¡ of letters of administration or letters testamentary of the
a certified copv of a small affidavit filed in

0)
Q)
(Ð

ß)

(Ð

", -l certified ofa
administration order described in G.S. 284-28-3. or a court order.
Unless the user orovided direction s an online tool- a conv of the user's

will. trust. power of attorney. or other record evidencing the user's consent to
disclosure of the content of electronic communications.
If requested by the custodian. anv of the following:

subscriber or
identifier assigned by the custodian to identify the user's account.
Evidence linkins the account to the user.

a.

b.

c. A finding by the court of any of the following:
l. That the user had a specific account with the custodian"

identifiable by the information specified in sub-subdivision a. of
this subdivision.

2. That disclosure of the content of electronic communications of
the user would not violate 18 U.S.C. $ 2701. et seq.. 47 U.S.C. Q

222^ or other applicable law.
3. That. unless the user provided direction usins an online tool. the

user consented to disclosure of the content of electronic
communications.

4. That disclosure of the content of electronic communications of
the user is reasonabl]¡ necessary for administration of the estate.

tt

Unless the user orohibited disclosure of di ital assets or the court directs otherwise. a

custodian shall disclose to the personal representative of the estate of a deceased user a catalogue
of electronic communications sent or received b]¡ the user and digital assets. other than the content

f the user if
the following

(!) A written request for disclosure in physical or electronic form.

Q) A certified copv of the de4th certificate of the user.
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(Ð A certified copy of letters of administration or letters testamentary of the
personal representative" a certified copy of a small estate affidavit filed in
accordance with G.S. 284-25-l(b). a certified copy of a summary
administration order described in G.S. 284-28-3" or a courl order.
If requested b), the custodian" an)'of the following:
a. A number. username. address. or other unique subscriber or account

identifier assigled by the custodian to identify the user's account.
b. Evidence linking the account to the user.
c. An affidavit statine that of the user's disital assets is

reasonably necessary for administration of the estate
d. Afi the court ofan of the fol

l. That the user had a specific account with the custodian.
identifiable by the information specified in sub-subdivision a. of
this subdivision.

2. That disclosure of the user's digital assets is reasonably
necessar), for administration of the estate.

tt

To the extent a power of attorney expressl)¡ grants an agent authority over the content of
electronic communications sent or received bv the principal and unless directed otherwise by the
principal or the court. a custodian shall disc lose to the asent the content of an electronic

{t)

communication if the agent gives the custodian all of the following:
A written request for disclosure in physical or electronic form.
An original or copy of the power of attorney expressly granting the agent
authority over the content of electronic communications of the principal.
A certification by the agent. under penalty of perjurv. that the power of attorney
is in effect.
If requested by the custodian" any of the following:

G)
Q)

(Ð

ø)
a.

b.

r
identifier assisned by the custodian to identify the principal's account.
Evidence linkine the account to the principal.

tt

Unless otherwise ordered b)' the court" directed b)¡ the principal. or provided b)¡ a power of
attorney" a custodian shall disclose to an agent with specific authority over digital assets or eeneral
authorit)¡ to act on behalf of a principal a catalogue of electronic communications sent or received
b)¡ the principal. and digital assets. other than the content of communications. of the principal if
the asent sives the custodian all of the followine:

Ll) A written request for disclosure in physical or electronic form.

A) An oriqinal or a copv of the power of attorney that úes the agent specifìc
authorit)¡ over digital assets or general authorit)¡ to act on behalf of the
principal.

ß) A certification by the aeent" under penalty of perjury" that the power of attorney
is in effect.

ß) If requested by the custodian. any of the following:
a. A number" username" address. or other unique subscriber or account

identiflrer assigned by the custodian to identif]¡ the principal's account.
b. Evidence linking the account to the principal.

tt

Unless otherwise ordered by the court or provided in a trust. a custodian shall disclose to a
trustee that is an orisinal user ofan account anv digital asset of the account held in trust, including
a catalogue of electronic communications of the trustee and the content of electronic
communications.
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tt

not original user.
Unless otherwise ordered b)¡ the court. directed b)¡ the user. or provided in a trust" a custodian
ll isclose to that is not an user of an account the c of an ele

communication sent or received by an original or successor user and carried. maintained,
processed" received. or stored b), the custodian in the account of the trust if the trustee gives the
custodian all of the followin$.

0) A written request for disclosure in physical or electronic form.
A verified copv of the trust or a certification of the trust under
G.S.36C-10-1013, that includes consent to disclosltrq of the content of
electronic communications to the trustee.
A certification b), the trustee. under penaltv of perjury. that the trust exists and
the trustee is a currently acting trustee ofthe trust.
If requested by the custodian. any of the following:

ue subscriber or
identifier assisned bv the custodian to identifv the trust's account.

b. Evidence linkine the account to the trust.
tt

Unless otherwise ordered by the court. directed by the user" or provided in a trust" a custodian
shall disclose" to a trustee that is not an orisin I user of an account- a catalosue of electronic

Q)

(Ð

ß)
a,

or successor user
maintained by the custodian in an account of the trust and anv digital assets. other than the content
of electronic communications. in which the trust has a right or interest if the trustee gives the

custodian all of the followinS.
A written request for disclosure in nhvsical or electronic form

1
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tll
(2)

tÐ

the trust instrument
G.S.36C-10-1013
A certification bv the trustee. under altv of nerirrrv- thaf the trust exists and

the trustee is a currently acting trustee ofthe trust.

Ø) If requested by the custodian" any of the following:

irlpntiffpn occionerl hr¡ the nrrcfnrl
subscriber or

Evidence linkins the account to fhe frr rsf.
tt

þ) After a hearins on a motion in the cause nrrrsuant to G.S- 354-1207 - the court mav
grant a guardian access to the dieital assets of a ward.

(Ð Unless otherwise ordered b)¡ the court or directed by the user. a custodian shall disclose
communications sent or

a.

b.

.l^-+:f.' the trust's

contents of electron
nr inferecf if f he or rorrl iqn oi ves the custodian oll ^f +ho f^ll^.tri-c.

0)
a)

A written request for disclosure in physical or electronic form.
A certified cop)¡ of the court order that eives the guardian authority over the

digital assets of the ward.
If rpnrrecfcr{ hr¡ fhe crrsfnrl of the followin
a, A number. username. address. or unioue subscriher or account

identifier assisned bv the custodian to identifv the account of the ward.

b. Evidence linking the account to the ward.
(q) A guardian with general authorit), to manage the assets of a ward may request a

custodian of the digital assets of the ward to suspend or terminate an account of the ward for good

must be ac
nrrler o

(Ð

Page 6
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"S 36F-15. Fiduciary duty and authoritv
(4) The leeal duties imposed on a fiduciary charged with managing tansible property apply

to the manaeement of digital assets. including all of the following:
(1) The dut)¡ of care.
(Ð The duty of loyalty.
(Ð The dut)¡ of confidentialit)¡.

(Ð All of the followins apply to a fi or desisnated recinient's authoritv with
respect to a digital asset ofa user:

0)

a)
(Ð
ø)

Except as otherwise provided in G.S. 36F-4, it is subiect to the applicablclçrms
of service.
It is subiect to other applicable law, includi¡clopruchl la\ L
In the case of a fiduciary. it is limited by the scope of the fiduciar),'s duties.
Tf shall not be lrcer{ fn irnnercnnqfe fhe rrcer

the following:

(q) A fiduciarv with authorit)' over the property of a decedent. ward. principal. or settlor
has the right to access an), digital asset in which the decedent. ward. principal. or settlor had a
right or interest and that is not held b)' a custodian or subject to a terms-of-service agreement.

ßL) A fiduciar)¡ acting within the scope of the fiduciary's duties is an authorized user of the
propert)¡ of the decedent. ward" principal" or settlor for the purpose of applicable computer fraud
and unauthorized computer access laws. including G.S. l4-458.

(s) the ofa
principal. or settlor:

0) Has the rieht to access the property and any dieital asset storçd in iU and

Q) Is an authorized user for the purpose of computer fraud and
unauthorized-computer-access laws. including G.S. l4-458.

(Ð A custodian ma)¡ disclose information in an account to a fiduciary of the user when the
information is required to terminate an account used to access digital assets licensed to the user.

(Ð A fiduciar), of a user ma)' request a custodian to terminate the user's account. A request
ln or ele form and

0)
{Ð

(Ð

If the user is deceased. a certified copv of the death certificate of the user.
A certified copv of letters of administration or letters testamentary of the
personal representative. a certified copy of a small estate affidavit frled in
accordance with G.S.28A-25.1(b). a certifìed copy of a summary
administration order described in G.S. 284-28-3. or a court order" power of
attorney. or trust giving the fiduciary authority over the account.
If requested by the custodian, any of the following:
a. A number, username, address, or pther unique subscrib

identifier assigned by the custodian to identif.v the user's account.
Evidence linking the account to the user.
A findins bv the court that the had a snecific account with the
nrrcfnrliqn irlpnfifiohle hr¡ fhe infnrm ^+i^- .^^^i{ì^,{ :- .,,L .,,1^,{:.,: slon a

of this subdivision.
"S 36F-16. Custodian compliance and immunitv.

(Ð Not later than 60 da]'s after receipt of the information required under G.S. 36F-7
through G.S.36F-15" a custodian shall comply with a request underthis Chapter from a fiduciary
or designated recipient to disclose digital assets or terminate an account. If the custodian fails to
compl)¡. the fiduciar), or desienated recipient ma)' apply to the court for an order directing
compliance.

(b) An order under subsection (a) of this section directing compliance must contain a

finding that compliance is not in violation of l8 U.S.C. $ 2702.

b.

c.
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ß) A custodian may notif)¡ the user that a request for disclosure or to terminate an account
was made under this Chapter.

ß) A custodian may deny a request under this Chapter from a fiduciar), or desiqnated
recipient for disclosure of dieital assets or to terminate an account if the custodian is aware of any

account foll the
request.

G) This Chapter does not limit a custodian's abilit)¡ to obtain or require a fiduciar)¡ or
designated recipient requesting disclosure or termination under this Chapter to obtain a court order
which does allof the following:

LD Specifies that an account belongs to the ward or principal.

Q) Specifies that there is sufficient consent from the ward or principal to support
the requested disclosure.

(Ð Contains a finding required by law other than this Chapter.
(Ð A bustodian and its officers. emplo),ees" and agents are immune from liabilit)' for an

act or omission done in sood faith in compliance with this Chapter.
tt

In applr¡ine and construine this uniform act, consideration must be given to the need to
promote uniformity of the law with respect its subiect matter amons states that enact it.
tt

This Chapter modifies. limits. or supersedes the Electronic Signatures in Global and National
Commerce Act. 15 U.S.C. $ 7001. et seq." but does not modit¡" limit" or supersede Section l0l(c)
of that Act, 15 U.S.C. I 7001(c). or authorize electronic delivery of any of the notices described in
Section 103ô) of that Act, 15 U.S.C. $ 7003(b)."

PART II. CONFORMING AMENDMENTS TO THE GENERAL STATUTES
SECTION 2. G.S. 14-458 reads as rewritten:

"$ 14-458. Computer trespass; penalty.
(a) Except as otherwise made unlawful by this Article, it shall be unlawful for any person

to use a computer or computer network without authority and with the intent to do any of the
following:

(l) Temporarily or permanently remove, halt, or otherwise disable any computer
data, computer programs, or computer software from a computer or computer
network.

(2) Cause a computer to malfunction, regardless of how long the malfunction
persists.

(3) Alter or erase any computer data, computer programs, or computer software.
(4) Cause physical injury to the property of another.
(5) Make or cause to be made an unauthorized copy, in any form, including, but not

limited to, any printed or electronic form of computer data, computer programs,
or computer software residing in, communicated by, or produced by a computer
or computer network.

(6) Falsely identify with the intent to deceive or defraud the recipient or forge
commercial electronic mail transmission information or other routing
information in any manner in connection with the transmission of unsolicited
bulk commercial electronic mail through or into the computer network of an

electronic mail service provider or its subscribers.
For purposes of this subsection, a person is "without authority" when (i) the person has no

right or permission of the owner to use a computer, or the person uses a computer in a manner
exceeding the right or permission, or (ii) the person uses a computer or computer network, or the
computer services of an electronic mail service provider to transmit unsolicited bulk commercial
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electronic mail in contravention of the authority granted by or in violation of the policies set by the

electronic mail service provider.

ß) It is not a violation of this section for a to act nursuant to Chaoter 36F of the

General Statutes."
SECTION 3. G.S. 28A-13-3(a) reads as rewritten:

"$ 284-13-3. Powers of a personal representative or fiduciary.
(a) Except as qualified by express limitations imposed in a will of the decedent or a court

order, and subject to the provisions of G.S. 28A-13-6 respecting the powers of joint personal

representatives, a personal representative has the power to perform in a reasonable and prudent

manner every act which a reasonable and prudent person would perform incident to the collection,
preservation, liquidation or distribution of a decedent's estate so as to accomplish the desired result

of settling and distributing the decedent's estate in a safe, orderly, accurate and expeditious manner

as provided by law, including the powers specified in the following subdivisions:

To obtain the decedent's dieital as nrovided in Chaoter 36F of theG¿)
General Statutes. including catalogues and content" and to request and authorize
disclosure of the digital assets.

il

SECTION 4. G.S. 32-27 reads as rewritten:

"S 32-27. Powers which may be incorporated by reference in trust instrument.
The following powers may be incorporated by reference as provided in G.S. 32-26

(Ð Obtain Disital Assets. - To obtain any disital assets to the extent oermitted bv
Chapter 36F of the General Statutes. including catalogues and content. and to

request and authorize disclosure of the digital assets."

SECTION 5. G.S. 32A-l reads as rewritten:
"$ 324-1. Statutory Short Form of General Power of Attorney.

The use of the following form in the creation of apower of attorney is lawful, ando when used,

it shall be construed in accordance with the provisions of this Chapter.

''NOTICE: THE POWERS GRANTED BY THIS DOCUMENT ARE BROAD AND
SWEEPING. THEY ARE DEFINED IN CHAPTER 324 OF THE NORTH CAROLINA
GENERAL STATUTES WHICH EXPRESSLY PERMITS THE USE OF ANY OTHER OR
DIFFERENT FORM OF POV/ER OF ATTORNEY DESIRED BY THE PARTIES
CONCERNED.

State of _.
County of _.
I appoint to be my attorney-in-fact, to act in my name in any way which

I could act for myself, with respect to the following matters as each of them is defined in Chapter

32A of the North Carolina General Statutes. (DIRECTIONS: Initial the line opposite any one or
more of the subdivisions as to which the principal desires to give the attorney-in-fact authority.)

(l) Real property transactions......................
(2) Personal property transactions ...............

Obtain. reouest. and authorize discl of disital assetsAø)
(3) Bond, share, stock, @and commodity

transactions
Banking transactions
Safe deposits
Business operating transactions
Insurance transactions ..............
Estate transactions....................

(4)
(s)
(6)
(7)
(8)

House Bill 1062*-First Edition Page 9
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(12) Tax matters

(9) Personal relationships and affairs..
(10) Social security and unemployment
(11) Benefits from military service.......

STATE OF

(13) Employment of agents
(14) Gifts to charities, and to individuals other than the

attorney-in-fact............
(15) Gifts to the named attorney-in-fact ............
(16) Renunciation of an interest in or power over property to

benefit persons other than the attorney-in-fact.......
(17) Renunciation of an interest in or power over property

to benefit persons including the attorney-in-fact ..

(lf power of substitution and revocation is to be given, add: 'I also give to such person full
power to appoint another to act as my attomey-in-fact and full porwer to revoke such
appointment.')

(lf period of power of attorney is to be limited, add: "This power terminates _, _')
(lf power of attomey is to be a durable power of attorney under the provision of Article 2 of

Chapter 32A and is to continue in effect after the incapacity or mental incompetence of the
principal, add: 'This power of attorney shall not be affected by my subsequent incapacity or mental
incompetence.')

(lf power of attorney is to take effect only after the incapacity or mental incompetence of the
principal, add: 'This power of attorney shall become effective after I become incapacitated or
mental ly incompetent.')

(lf power of attorney is to be effective to terminate or direct the administration of a custodial
trust created under the Uniform Custodial Trust Act, add: 'ln the event of my subsequent
incapacity or mental incompetence, the attorney-in-fact of this power of attorney shall have the
power to terminate or to direct the administration of any custodial trust of which I am the
beneficiary.')

(lf power of attorney is to be effective to determine whether a beneficiary under the Uniform
Custodial Trust Act is incapacitated or ceases to be incapacitated, add: 'The attomey-in-fact of this
power of attorney shall have the power to determine whether I am incapacitated or whether my
incapacity has ceased for the purposes of any custodial trust of which I am the beneficiary.')

Dated
(Seal)

Signature
COUNTY OF

On this _ day of _) personally appeared before me, the said named
to me known and known to me to be the person described in and who executed the

foregoing instrument and he (or she) acknowledged that he (or she) executed the same and being
duly sworn by me, made oath that the statements in the foregoing instrument are true.

My Commission Expires

(Signature of Notary Public)
Notary Public (Official Seal)""

SECTION 6. G.S. 32A-2 reads as rewritten:
"$ 324-2. Powers conferred by the Statutory Short Form Power of Attorney set out in

G.S.32A-1.
The Statutory Short Form Power of Attorney set out in G.S. 324-l confers the following

powers on the attorney-in-fact named therein:

Page 10 House Bill 1062*-First Edition
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(2ù Obtain" Request. and Authorize Disclosure of Digital Assets. - To obtain any
digital assets. as provided in Chaòter 36F of the General Statutes. including
catalogues and content. and to request and authorize disclosure of the digital
assets.

(3)Bond,Share,Stock,@andCommodityTransactions._To
request, ask, demand, sue for, recover, collect, receive, and hold and possess

any bond, share, instrument of similar character, commodity interest or any
instrument with respect thereto together with the interest, dividends, proceeds,

or other distributions connected therewith, as no\¡r' are, or shall hereafter
becomeo owned by, or due, owing payable, or belonging to, the principal at the
time of execution or in which the principal may thereafter acquire interest, to
have, use, and take all lawful means and equitable and legal remedies,
procedures, and writs in the name of the principal for the collection and
recovery thereof, and to adjust, sell, compromiseo and agree for the same, and to
make, execute, and deliver for the principal, all endorsements, acquittances,

,, releases, receipts, or other suffìcient discharges for the same.

SECTION 7. G.S. 35A-1251reads as rewritten:
"S 354-1251. Guardian's powers in administering incompetent ward's estate.

In the case of an incompetent ward, a general guardian or guardian of the estate has the power
to perform in a reasonable and prudent manner every act that a reasonable and prudent person

would perform incident to the collection, preservation, management, and use of the ward's estate

to accomplish the desired result of administering the ward's estate legally and in the ward's best
interest, including but not limited to the following specific powers:

Qa) To obtain the ward's dieital assets. as provided in Chapter 36F of thç General
Statutes. includine catalogues and content, and to request and ¿uthoMe
disclosure of the dieital assets.

SECTION 8. G.S. 35A-1252 reads as rewritten:
"S 354-1252. Guardian's powers in administering minor ward's estate.

In the case of a minor ward, a general guardian or guardian of the estate has the power to
perform in a reasonable and prudent manner every act that a reasonable and prudent person would
perform incident to the collection, preservation, management, and use of the ward's estate to
accomplish the desired result of administering the ward's estate legally and in the ward's best
interest, including but not limited to the following specific powers:

To obtain the ward's disital assets. as ided in Chanter 36F of the GeneralØ)
Statutes" including catalogues and content. and to request and authorize
disclosure of the digital assets.

il

SECTION 9. G.S. 36C-8-816 reads as rewritten:
"S 36C-8-816. Specific powers of trustee.

Without limiting the authority conferred by G.S. 36C-8-815, a trustee may:

(31) Distribute the assets of an inoperative trust consistent with the authority granted
under G.S. 284-22- I 1 O;-and

(32) Renounce, in accordance with Chapter 318 of the General Statutes, an interest
in or power over property, including property that is or may be burdened with
liability for violation of environmental {aw-.þyf_and

House Bill 1062*-First Edition Page I I
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(33) Obtain any digital asseÍs. as provided in Chapter 36F of the General Statutes.
including catalogues and content. and to request and authorize disclosure of the
dieital assets."

PART III. EFFECTIVE DATE AND AUTHORIZATION FOR THE PRINTING OF
OFFICIAL AND DRAFTERSI COMMENTS

SECTION 10. The Revisor of Statutes shall cause to be printed, as annotations to the
published General Statutes, all relevant portions of the Official Comments to the Revised Uniform
Fiduciary Access to Digital Assets Act (2015) and all explanatory comments of the drafters of this
act as the Revisor may deem appropriate.

SECTION 11. If any provision of this act or its application to any person or
circumstance is held invalid, the invalidity does not affect other provisions or applications of this
act that can be given effect without the invalid provision or application, and to this end, the
provisions of this act are severable.

SBCTION 12. This act is effective when it becomes law.

Page 12 House Bill 1062*-First Edition
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NORTH CAROLINA GENERAL ASSEMBLY
HOUSE OF REPRESENTATIVES

JUDICIARY IV COMMITTEE REPORT
Representative Hugh Blackrvell, Co-Chair
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Draft Number: None
Serial Referral: None
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Draft Number: None
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House Committee on Judiciary IV
Wednesday, June 22,2016 at 10:00 AM

Room 122811327 of the Legislative Building

MINUTES

The House Committee on Judiciary IV met at 10:00 AM on June22,2016 in Room 122811327 of the

Legislative Building. Representatives Blackwell, Chair, Bryan, Chair, Adams, Ager, Bishop, Hunter,

Jones, Riddell, Torbett, and Willingham attended. Also present were staff members Layla

Cummings, Kara McGraw, and Nick Giddings and Committee Clerks Kevin Wilkinson and Sharon

Sullivan. An attendance sheet is attached and made part of these minutes.

Representative Hugh Blackwell presided. Chairman Blackwell called the meeting to order at l0:00'
The Chairman recognized the Sergeant-at-Arms and introduced the pages. Chairman Blackwell

informed the Members that the bills before the Committee were companion bills, and had been voted

on by the Committee two weeks prior. The following bills were considered:

SB 805 Fiduciary Access to Digital Assets. (Senator Hartsell)

Representative Bishop made a motion for a favorable report for the bill. The motion carried, and the

bill received a favorable report.

SB 807 Conform Full-payment Check Law to UCC. (Senator Hartsell)

Representative Torbett made a motion for a favorable report for the bill. The motion carried, and the

bill received a favorable report.

The meeting adjourned at 10:05 AM.

Respectfully submitted,

Hugh Blackwell, Sharon Sullivan, Committee Clerk
Pres





NORTH CAROLINA HOUSE OF REPRESENTATIVES
COMMITTEE MEETING NOTICE

AND
BILL SPONSOR NOTIFICATION

2015-2016 SESSION

You are hereby notified that the House Committee on Judiciary IV will meet as follows:

DAY & DATE:
TIME:
LOCATION:
COMMENTS:

Wednesda!, June 22, 2076
10:00 AM
1228/1327 LB
Rep. Blackwell will preside.

The following bills will be considered

BILL NO.
SB 805
SB 807

SHORT TITLE
Fiduciary Access to Digital Assets.
Conform Full-payment Check Law to
UCC.

SPONSOR
Senator Hartsell
Senator Hartsell

Respectfully,

Representative Hugh Blackwell, Co-Chair
Representative Rob Bryan, Co-Chair ,

I hereby certify this notice was filed by the committee assistant at the following offices at 4:46 PM on

Wednesday, July 13, 2016.

_ Principal Clerk
_ Reading Clerk - House Chamber

Sharon Sullivan (Committee Assistant)





House Committee on Judiciary IV
Wednesday, June 22r20161 10:00 AM

1228/1327 LB

AGENDA

Welcome and Opening Remarks
Chaired by Rep. Blackwell

Introduction of Pages and SergeantatArms

Bills

BILL NO.
SB 805
SB 807

SHORT TITLE
Fiduciary Access to Digital Assets.
Conform Full-payment Check Law to
UCC.

SPONSOR
Senator Hartsell
Senator Hartsell

Other Business

Adjournment





House.Iudiciary IV
Notes for Agenda Items

June 22, 2016, I 0 :00 a.m.
Rep. Blackwell, Chair

SB 807 Conform Full-navment Check Law to UCC
Senator Hartsell

¡ Nick is handling this bill.
o The bill is a lst Edition
r This bill was recommended by the GSC' and Bly Hall and Floyd Lewiso staff from

Bill Drafting who also staff the GSC, are available to explain the bill and for
questions.

o The bill is identical to HB 1060, which was given a favorable report by the

Committee on 6/8/16.

If there are no amendments to lhe BILL,
THE MOTION (IF FAVORABLE) SHOULD BE: FAYORABLE TO THE BILL.

If there are ømendments to the BILL'
THE MOTION (IF FAVON.¿BLE) SHOULD BE: FAVORABLE TO THE BILL AS AMENDED, RQLLED
INTO A PROPOSED COMMITTEE SABSTITT]TE, WITH A FAVORABLE REPORT TO THE COMMITTEE
SUBSTIT(ITE AND AN UNFAVORABLE REPORT TO THE ONGINAL BILL.

I 805 Fiduciarv Access to tal Assets

-¿naÍor Hartsell
o Kara is handling this bill.
o The bill is a lst Edition
o This bill was recommended by the GSC, and Bly Hall and Floyd Lewis, staff from

Bill Drafting who also staff the GSC, are available to explain the bill and for
questions.

o The bill is identical to HB l062,which was given a favorable report by the

Committee on 618116.

If there are no amendmenß to the BILL,
THE MOTION (IF FAVORABLE) SHOULD BE: FAVORABLE TO THE BILL.

If there øre amendments to lhe BILL,
THE MOTTON (IF FAVORABLE) SHO ULD BE: FAVONABLE TO TNE BILL AS ¿*TENDED. ROLLED

SUBSTTTUTE A





SENATE BILL 805:
Fiduciary Access to Digital Assets.

2 0 1 6- 2 0 1 7 G eneral Ass embly

Committee: House Judiciary IV
Introduced by: Sen. Hartsell
Analysis of: First Edition

Date: June22,20|6
Prepared by: Kara McCraw

Committee Co-Counsel

SUMMARY: SUMMARY: SB 805 would enact a new Chapter ín the General Statutes establishíng
the Revised Uníþrm Fiducíøry Access to Dígítal Assets Act, whích would establísh a process for
dísclosure of a user's dígítøl assets to aftducíary, personül representøtíve, guardían or trusÍee

SB 805 ís ídentícal to HB 1062, as íntroduced by Rep, Bryan, whích was consídered and gíven a

føvorable report by House Judícíary IV on June 8, 2016, HB 1062 is currently ín Senøte Rules and
Operatíons of the Senate.

BILL ANALYSIS: See attached Memorandum from the General Statutes Commission.

EFFECTIYE DATE: HB 1062 would become effective when it becomes law.

Legislalive Analysis
Division

9 I 9-73 3-2578

Karen Cochrane-Brown
Director tl[ llüililillil ru[ ilil |ll[ llilil ilill|ililill] ||ruilil llil ffi ill ililll



GgNEner S rerurps Cotvrrr¡Is sIoN
300 N. Salisbury Street, Suite 401

Raleigh, NC 27603-5925
Tel. 919-733-6660 Fax 919-7 15-5459

Floyd M. Lewis
Revisor of Statutes

P. Bly Hall
Assistant Revisor of Statutes

MEMORANDUM

To: House Committee on Judiciary IV
From: General Statutes Commission
Re: SB 805 (Fiduciary Access to Digital Assets)
Date: June2l,2016

General Comments

This bill contains the Revised Uniform Fiduciary Access to Digital Assets Act
(RUFADA) that was approved in 2015 by the Uniform Law Commission, with minor changes to
conform to the court procedures, legal terminology, and statutory drafting style used in this State.

RUFADA was designed to address a growing problem caused by the increasing use of
electronic formats for documents, accounts, pictures, memorabilia, communications, etc., that
were formerly kept on paper or in some other tangible form. It is common for at least some of
these documents, etc., to be stored as data on a computer server that is accessed via the Internet.
Access is often password protected. Examples range from the trivial to things of major
importance, including e-mail and e-mail attachments, text messages, photographs and recipes on
a Facebook page, digital music, a Paypal account, business records stored "in the cloud," etc.
RUFADA uses the term "digital assets" for a person's digital property and electronic
communications and the term "custodian" for the companies that store those assets on their
servers. Access to digital assets held by a custodian is usually governed by a terms-of-service
agreement that may not address who has access if the person becomes incapacitated or dies. The
result is a problem for both the custodian and the deceased or incapacitated person's family or
other representatives, who have on occasion had diffrculty in obtaining access to digital assets.
RUFADA addresses this problem by providing procedures for disclosure of digital records to
four.types of hduciaries: a personal representative of a decedent's estate, a trustee, a guardian for
a minor or an incompetent person, and an attorney-in-fact. "Disclosure" includes obtaining full
access, partial access, or copies ofdigital records.

Generally speaking, the fiduciary must send a request for disclosure of digital assets to
the custodian, with a certified copy of the document granting fiduciary authority, for example,
letters testamentary, and other specified information if requested by the custodian. The
custodian has 60 days after receipt of all required information to comply with a request from a
fiduciary to disclose digital assets or terminate an account. If the custodian does not comply, the
fiduciary may seek a court order. A custodian is immune from liability for an act or omission
done in good faith in compliance with the bill.

The bill makes conforming amendments to various sections of the General Statutes,
authorizes the printing of official and drafters' comments, and is effective when it becomes law.

The major stakeholders, including Google and Facebook, participated in the development
of RUFADA. Google and Facebook have informed the General Statutes Commission that they
do not oppose this bill. The bill is supported by the Estate Planning and Fiduciary Law Section
of the North Carolina Bar Association.



Specifïc Comments

Part I establishes a new Chapter 36F of the General Statutes, consisting of $$ 36F-1
through 36F-18.

$ 36F-1 provides a short title (Revised Uniform Fiduciary Access to Digital Assets Act).

$ 36F-2 defines terms used in the Chapter, including the following key terms:
o User - A person that has an account with a custodian (i.e., account containing digital

assets).
. Custodian - A person that carries, maintains, processes, receives, or stores a digital asset

of a user.
o Digital asset - An electronic record in which an individual has a right or interest and does

not include an underlying asset or liability unless the asset or liability is itself an
electronic record.

o Designated recipient - A person named in a designation by a user to the custodian to
administer digital assets of the user.

o Electronic communication - A particular type of digital asset that is subject to the privacy
protections of the Electronic Communications Privacy Act, l8 U.S.C. $ 2510 et seq. The
term is defined in 18 U.S.C. $ 2510(12) and includes e-mails, text messages, and any
other electronic communication between private parties.

. Fiduciary - An original, additional, or successor personal representative, guardian,
attorney-in-fact, or trustee.

The terms "guardian" and "ward" are used in preference to RUFADA's "conservator" and
"protected person."

$ 36F-3 is an applicability provision. The Chapter applies to personal representatives,
attorneys-in-fact, trustees, and guardians, regardless of when their authority became effective. It
applies to custodians of digital assets of a user if the user resides in this State or resided in this
State at the time of the user's death.

$ 36F-4 establishes the following three-tier priority system for determining the user's
intent with respect to the disclosure or nondisclosure of digital assets:

. Top priority is given to a user's designation to the custodian of a representative to whom
digital assets may be disclosed (a "designated recipient"). As long as the custodian
allows a user to change a designation, the designation will ovenide a contrary direction
by the user in a will, trust, power of attorney, or other record.

o If a user does not make a designation with the custodian, legal effect is given to the user's
directions as provided in the user's will, trust, power of attomey, or other record.

. If a user provides no other direction, the terms-of-service agreement governing the
account will apply.

$ 36F-5 provides that the Chapter does not alter the custodian's or user's rights under a
terms-oÊservice agreement to access and use of digital assets and does not give a fiduciary or
designated recipient any rights other than those held by the user.

2

S 36F-6 allows a custodian to



o Grant full access to the user's account.
o Grant partial access to the user's account sufficient to perform the tasks with which the fiduciary

or designated recipient is charged.
o Provide a digital or paper copy of the digital assets.

A custodian may refuse to comply with a direction by a user, or a request by a fiduciary
for partial disclosure if separating out only a part of the digital assets would impose an "undue"
burden on the custodian. The custodian may, but is not required to, seek a court order in this
event.

A custodian may charge a reasonable administrative fee for the cost of disclosing digital
assets and is not required to disclose a digital asset deleted by the user.

S 36F-7 addresses the disclosure of the content of electronic communications sent or
received by a decedent. If the decedent consented to disclosure or a court orders disclosure,
disclosure is required if the personal representative of the decedent's estate gives the custodian a
written request for disclosure along with specified documents and certain other specified
information if requested by the custodian.

$ 36F-8 addresses the disclosure of a decedent's other digital assets. Unless the decedent
prohibited disclosure or a court directs otherwise, disclosure is required if the personal
representative of the decedent's estate gives the custodian a written request for disclosure along
with specified documents and certain other specified information if requested by the custodian.

$$ 36F-9 and .36F-10 address the disclosure to an attorney-in-fact of the content of
electronic communications sent or received by a person who has executed a power of attorney (a
"principal") and the principal's other digital assets in essentially the same manner as $$ 36F-7
and 36F-8.

$ 36F-11 requires a custodian to disclose digital assets of an account held in trust,
including content of electronic communications, when the trustee is the original user of the
account unless the trust instrument or a court order provide otherwise.

$$ 36F-12 and 36F-13 address the disclosure of content of electronic communications
and other digital assets held in trust when the trustee is not an original user of an account in
essentially the same manner as $$ 36F-7136F-9 and 36F-8i36F-10.

$ 36F-14 addresses the disclosure of digital assets to a guardian of a ward. A custodian
must disclose the catalogue of electronic communications (but not their content) sent or received
by a ward and any digital asset in which the ward has a right or interest, if the guardian gives the
custodian a written request for disclosure, a certified copy of a court order giving the guardian
authority over the ward's digital assetso and certain other specified information if requested by
the custodian.

In addition, a guardian with general authority to manage a ward's assets may ask the
custodian of the ward's digital assets to suspend or terminate the ward's account for good cause.
The request must be accompanied by a certified copy of the court order giving the guardian
authority over the ward's property.

aJ



$ 36F-15 addresses the duty and authority of fiduciaries. Under this section:

The legal duties imposed on a fiduciary charged with managing tangible property apply
to the management of digital assets, including the duties of care, loyalty, and

confidentiality.
A fiduciary has the right to access any digital asset that is not held by a custodian or
subject to a terms-of-service agreement.

A fiduciary acting within the scope of the fiduciary's duties is an authorized user for the
purpose of applicable computer-fraud and unauthorized-computer-access laws.

A custodian may disclose information in an account to a fiduciary of the user when the

information is required to terminate an account.

A fiduciary may request termination of a user's account

$ 36f-16 gives a custodian 60 days after receipt of all required information to comply
with a request. by a fiduciary or a designated recipient to disclose digital assets or terminate an

account. If the custodian does not comply, the fiduciary or designated recipient may apply to the

court for an order directing compliance. An order under this section must contain a finding that
compliance would not violate the Stored Communications Act, 18 U.S.C. ç 2702.

$ 36F-16 also allows a custodian to notify a user that a fiduciary has made a request for
disclosure of digital assets or account termination and to deny a request'if the custodian is aware

of any lawful access to the account following receipt of the request.

This section also provides immunity to a custodian and its off,rcers, employees, and

agents from liability for an act or omission done in good faith in compliance with Chapter 36F.

$S 36F-17 and 36F-18 are standard uniform act provisions relating to uniformity of
application and to the federal ESIGN act.

Part II makes conforming amendments to various sections of the General Statutes

dealing with the powers of various fiduciaries. In addition, Section 2 amends G.S. 14-458

(Computer trespass; penalty) to provide that a person acting pursuant to Chapter 36F does not
violate that section.

Part III authorizes the printing of official and drafters' comments and contains a
severability and effective date provision.

a

o

o

a

o
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SENATE BILL 805*

Short Title: Fiduciary Access to Digital Assets. (Public)

Sponsors: Senator Hartsell (Primary Sponsor).

Referred to: Rules and Operations of the Senate
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IN4ay 4,2016

A BILL TO BE ENTITLED
AN ACT TO ENACT THE REVISED UNIFORM FIDUCIARY ACCESS TO DIGITAL

ASSETS ACT AND MAKE CONFORMING AMENDMENTS TO THE GENERAL
STATUTES, AS RECOMMENDED BY THE GENERAL STATUTES COMMISSION.

The General Assembly of North Carolina enacts:

PART I. REVISED UNIFORM FIDUCIARY ACCESS TO DIGITAL ASSETS ACT
SECTION 1. The General Statutes are amended by adding a new Chapter to read:

"Ç-Igp!@
"Revised Uniform Fiduciarv to Disital Assets Act.

"@
This Chapter ma)' be cited as the Revised Uniform Fiduciarv Access to Digital Assets Act.

"@
The followine definitions appl)'in this Chapter:

0) Account. - An arrangement under a terms-oÊservice agreement in which a

custodian carries. maintains. processes" receives. or stores a digital asset of the
user or provides goods or services to the user.

(Ð Aeent. - An attornev-in-fact granted authority under a durable or nondurable
power of attomey.
Carries. - Ensases in the transmi of an electronic communication.
Catalosue of electronic communications. - Information that identifies each
person with which a user has had an electronic communication. the time and

date of the communication. and the electronic address of the person.

Reserved.
Content of an electronic on. Tnformation concemins the

substance or meaning of the communication which meets all of the following:
a. Has been sent or received by a user.
b. Is in electronic storage by a custodian providine an

service to the public or is carried or
maintained b)¡ a custodian providing a remote-computing service to the
public.

c. Is not readily accessible to the public.

Ø Court. - The clerk of superior court or superior court judse. as provided in
G.S. l-7. or other court having competent jurisdiction over the estate. trust"
fiduciary. or user. as applicable. or other matters relatine to the content of this
Chapter.

(Ð
(!)

(Ð
n
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p)

110)

G)

(u)

(r2)

cr)

04)

(l4a)

cÐ

G6)

QZ)

G8)

0Ð

QO

QA
(26a\

Custodian. - A person that carries. maintains. processes. receives. or stores a
digital asset ofa user.
Desienated recipient. - A person chosen by a user using an online tool to
administer digital assets of the user.
Digital asset. - An electronic record in which an individual has a riqht or
interest. The term does not include an underl),ing asset or liabilit)' unless the
asset or liabilitl'is itself an electronic record.
Electronic. - Relating to technology having electrical" digital. magnetic"
wireless. optical. electromagnetic. or similar capabilities.
Electronic communication. - Has the meaning set forth in 18 U.S.C. $
2s10il2\.
Electronic-communication service. - A custodian that provides to a user the
ability to send or receive an electronic communication.
Fiduciary. - An original. additional" or successor personal representative.
guardian" asent. or trustee.
Guardian. - A person appointed by a court to manage the estate of a living
individual. The term includes a general guardian. a guardian of the estate. an
interim guardian. and a standby guardian appointed under Chapter 354 of the
General Statutes.
Information. - Data. text. images. videos. sounds. codes. computer programs.
software. databases. or the like.
Online tool. - An electronic service provided b)' a custodian that allows the
user. in an agreement distinct from the terms-of-service aelreement between the
custodian and user. to provide directions for disclosure or nondisclosure of
digital assets to a third person.

Person. - An individual. estate. business or nonprofit entit)r. public corporation.
government or governmental subdivision. agenc)'. instrumentality. business
trust. partnership. limited liability company. association. joint venture. or any
other legal or commercial entity.
Personal representative. - An executor. administrator" special administrator" or
person that performs substantially the same function under a law of this State
other than this Chapter.
Power of attorney. - A record that grants an agent authority to act in the place
of a principal.
Principal. - An individual who authoritv to an asent in a oower of
attorney.

(21) Reserved.

Ø) Record. - Information that is inscribed on a tangible medium or that is stored in
an electronic or other medium and is retrievable in perceivable form.

QÐ Remote-computing service. - A custodian that provides to a user
comnuter-nrocessin services or the storase of disital bv means of an

(a\
electronic-communications s),stem. as defined in 18 U.S.C. $ 2510(14).
Terms-of-service agreement. - An agreement that controls the relationship
between a user and a custodian.
Trustee. - A fiduciar)' with lesal title to property under an agreement or
declaration that creates a beneficial interest in another. The term includes an
original. additional. and successor trustee. whether or not confirmed bv a court.
User. - A person that has an account with a custodian.
lvard. - An individual for whom a guardian has been appointed. The term
includes an individual for whom an application for the appointment of a
suardian is nendins.

(2s)
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(Ð Will. - Includes a codicil. a testamentarv instrument onlv aoooints an

executor" and an instrument that revokes or revises a testamentarv instrument.

"@
(ê) This Chapter applies to all of the following:

(]) A fiduciary acting under a will or power of attorney executed before. on. or
after the effecti date of this act.

Ø A personal representative actine for a decedent who died before. on. or after the
effective of this act.

(Ð
g)

A guardian appointed before. on. or after the effective date of this act.

A trustee actine a trust created before. on. or after effective date of

1
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this act.
(Ð This Chaoter anolies to a custodian if the user resides in this State or resided in this

State at the time of the user's death.
(ç) This Chapter does not appl)' to a dieital asset of an employer used by an employee in

the ordinary course of the employer's business.

"8 36F-4. User direction for disclosure of disital assets.
(a) A user¡rav use an online tool t

recipient or not to disc lose some or all of the user's disital assets" the content of
electronic communications. If the online tool allows the userto modify or delete a direction at all
times. a direction regarding disclosure using an online tool overrides a contrary direction by the

user in a will. trust. power of attorney. or other record.
(Ð If a user has not used an online tool to give direction under subsection (a) of this

section or if the custodian has not provided an online tool. the user may allow or prohibit in a will"
trust. power of attome)r" or other record. disclosure to a fiduciary of some or all of the user's digital
assets. includine the content of electronic communications sent received bv the user

(ç) A user's direction under subsection (a) lb) of this section overrides a contrarv
27 provision in a terms-of-service agreement that does not require the user to act affirmatively and

28
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distinctlv from the user's to the terms of service.
tt

(g) This Chapter does not change or impair a right of a custodian or a user under a
terms-of-service aereement to access and use digital assets of the user.

(þ) This Chapter does not give a fiduciary or designated recipient any new or expanded

rights other than those held b)¡ the user for whom. or for whose estate. the fiduciary or designated

recipient acts or represents.

G) A fiduciar)¡'s or desienated recipient's access to digital assets may be modified or
user if the user has

provided direction under G.S. 36F-4.
tt

(e) When disclosins disital assets of a user fhis Chanfer- fhe custodian mav- at its
sole discretion. do any of the following:

(Ð Grant a fiduciar)¡ or desienated recipient full access to the user's account.
(à Grant a fiduciary or designated recipient partial access to the user's account

suff,rcient to perform the tasks with which the fiduciary or designated recipient
is charged.

(f) Provide a fiduciary or designated recipient a copy in a record of any digital
asset that" on the date the custodian received the request for disclosure. the user

could have accessed if the user were alive and had full capacity and access to
the account.

(Ð A custodian ma), assess a reasonable administrative charse for the cost of disclosing
digital assets under this Chapter.

(-ç) A custodian need not disclose under this Chapter a digital asset deleted by the user.

48
49
50
5l
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(d) If a user directs or a fìduciary requests a custodian to disclose under this Chapter some.
but not all. of the user's digital assets. the custodian need not disclose the assets if segregation of
the assets would impose an undue burden on the custodian. If the custodian believes the direction
or request imposes an undue burden. the custodian or fiduciar)¡ ma)¡ seek an order from the court
to disclose any of the following:

G) A subset lim ited bv date of the user's gital assets.

Q) All of the user's digital assets to the fiduciary or designated recipient.
(f) None of the user's digital assets.
(!) All of the user's digital assets to the court for review in camera.

"Q 36F-7. Disclosure of content of electronic communications of deceased user.
If a deceased user consented or a court disclosure of the of electronic

communications of the user. the custodian shall disclose to the personal representative of the estate
of the user the content of an electronic communication sent or received b), the user if the personal
representative gives the custodian all of the following:

(l) A written request for disclosure in physical or electronic form.
Ø A certified copy of the death certificate of the user.

G) A certified copy of letters of administration or letters testamentary of the
personal representative. a certified copy of a small estate affidavit filed in

-25-1
administration described in G.S. 28A-28-3- or a court order.

ß) Unless the user provided direction using an online tool. a cop), of the user's
will. trust" power of attorney. or other record evidencins the user's consent to
disclosure of the content of electronic communications.

LÐ If requested bv the custodian. any of the followine:
a. A number" username. address. or other unique subscriber or account

identifier assiexed by the custodian to identif.v the user's account.
b. Evidence linkins the account to the user.
c. A finding by the court of any of the following:

l. That the user had a specific account with the custodian.
identifiable by the information specified in sub-subdivision a. of
this subdivision.

2. That disclosure of the content of electronic communications of
the user would violate l8 U.S.C. 6 2701. et 47 U.S.C. 6

aJ.
222. or other applicable law.
That. unless the user provided direction using an online tool. the
user consented to disclosure of the content of electronic
communications.

4. That disclosure of the content of electronic communications of
the user is reasonably necessary for administration of the estate.

"-8 36F-8. Disclosure of other diqital assets of deceased user.
Unless the user disclosure of disital assets or the directs otherwise- a

custodian shall disclose to the personal representative ofthe estate ofa deceased user a catalogue
of electronic communications sent or received by the user and digital assets. other than the content
of electronic communications. of the user. if the personal representative gives the custodian all of
the following:

C) A written request for disclosure in physical or electronic form.
Q) A certified copy of the death certificate of the user.
(Ð A certified copy of letters of ?dministration or letters testamentary of the

personal representative" a certified copy of a small estate affidavit filed in

li q te^-ra-? ^r ô ^^rr'+ order
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(4) If requested bv the custodian. anv of the following:
a. A number" username" address. or other unique subscriber or account

identifier assigned bv the custodian to identif,v the user's account.

b. Evidence linkins the account to the user.

c. An affidavit stating that disclosure of the user's digital assets is

reasonably necessary for administration of the estate.

d. A finding by the court of anv of the followine:
1. That the user had a specific account with the custodian.

identifiable by the information specified in sub-subdivision a. of
this subdivision.

1 That disclosure of the user' disital assets is reasonablv
necessary for administration of the estate.

"S 36F-9. Disclosure of content of electronic communications of principal.

electronic communications sent or received by the principal and unless directed otherwise by the
principal or the court. a custodian shall disclose to the agent the content of an electronic
communication if the agent gives the custodian all of the following:

A written request for disclosure in physical or electronic form.
An orisinal or of the nower of attornev exnresslv or¡nfino the asent

authority over the content of electronic communications of the principal.
A certification by the agent. under penaltv of perjury" that the power of attorney
is in effect.
If requested by the custodian. any of the following:
a. A number. username. address. or other unioue subscriber or account

identifier assiened by the custodian to identif.v the principal's account.
b. Evidence linking the account to the principal.

dipital assets of nrincinal.
Unless otherwise ordered b)¡ the court" directed by the principal. or provided by a power of

attorne)'" a custodian shall disclose to an agent with specific authority over digital assets or general

authorit)¡ to act on behalf of a principal a catalogue of electronic communications sent or received

b)' the principal" and disital assets. other than the content of communications. of the principal if
the agent gives the custodian all of the following:

(Ð A written request for disclosure in physical or electronic form.
(Ð An original or a cop)¡ of the power of attomey that gives the agent specific

authority over assets or seneral authority to on behalf of the
principal.

(Ð A certification b)¡ the aeent. under penalty of perjury. that the power of attornev
is in effect.

(Ð If requested by the custodian. any of the followine:
a. A number. username. address. or other uni@e subscriber or account

identifier assigned by the custodian to identifv the principal's account.
b. Evidence linkine the account to the principal.

"S 36F-11. Disclosure of digital assets held in trust when trustee is original user.

Unless otherwise ordered bv the court or in a trust. a custodian shall disclose to a
trustee that is an original user of an account an)¡ digital asset of the account held in trust" including
a catalogue of electronic communications of the trustee and the content of electronic
communications.
"8 36F-12. Disclosure of contents of electronic communications held in trust when trustee

not original user.
Unless otherwise ordered b)' the court. directed by the user. or provided in a trust. a custodian

shall disclose to a that is not an orisinal user of an account the content of an electronic

T

0)
Q)

(Ð

Ø)

"E 36F-10. Disclosure of
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communication sent or received by an original or successor user and carried. maintained.
Processed. received. or stored by the custodian in the account of the trust if the trustee gives the
custodian all of the following:

0)
{2) A verified copy of the trust instrument. or a certification of the trust under

À .trriffo- ra¡rraa+ ,{:.^t^.,,-^ in nhr¡ci¡ol nr planfrnni^ formfor

G.S. 36C-10-r 0r ? that includes consent to disclosure of the content of
electronic communications to the trustee.

(Ð A certification by the trustee. under penalty of perjury" that the trust exists and
the trustee is a currentlv actine trustee ofthe trust.

ß) If requested b), the custodian. any of the followine:
a. A number. username. address. or other unique subscriber or account

identifier assiened by the custodian to identifv the trust's account.
b. Evidence linking the account to the trust.

"A JéE:13. Disclosure of other disital assets held in trust when trustee not orisinal user.
Unless otherwise ordered by the court. directed by the user. or provided in a trust. a custodian

shall disclose. to a trustee that is not an original user of an account. a catalogue of electronic
communications sent or received by an original or successor user and stored. carried" or
maintained by the custodian in an account of the trust and anv digital assets. other than the content
of electronic communications" in which the trust has a right or interest if the trustee gives the
custodian all of the followine:

LD A written request for disclosure in ph)¡sical or electronic form.
(à A certified copy of the trust instrument oi a certification of the trust under

G.S. 36C-10-1013.
(Ð A certification by the trustee" under penalt)¡ of perjury. that the trust exists and

the trustee is a currently acting trustee of the trust.
ß) If requested by th"e custodian. an)' of the following:

a. A number^ address. or other unioue su or account
identiflrer assigned b)¡ the custodian to identify the trust's account.

b. Evidence linking the account to the trust.
"A å6F-14. Disclosure of disital assets to suardian of ward.

tÐ After a hearing on a motion in the cause pursuant to G.S.35A-1207. the court maly
grant a guardian access to the digital assets of a ward.

(Ð Unless otherwise ordered by the court or directed by the user. a custodian shall disclose
to a suardian catalosue of electronic sent or received bv a ward and anv
digital assets. other than the contents of electronic communications. in which the ward has a right
or interest if the guardian gives the custodian all of the following:

(]) A written request for disclosure in ph)¡sical or electronic form.
Ø A certified copy of the court order that gives the guardian authorit)¡ over the

digital assets of the ward.
(Ð If requested b)¡ the custodian. any of the following:

a. A number. username" address. or other unique subscriber or account
identifier assigned bv the custodian to identif), the account of the ward.

b. Evidence linkine the account to the ward.
(9) A guardian with seneral authority to manage the assets of a ward ma]' request a

custodian of the digital assets of the ward to suspend or terminate an account of the ward for good
cause. A request made under this section must be accompanied b)' a certified copy of the court
order giving the guardian authority over the ward's property.
"E 36F-15. Fiduciarv dufv and authoritv

(a) The lesal duties imposed on a fiduciary chareed with managing tangible propert), apply
to the management of digital assets. including all of the following:

0) The duty of care.
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(à The duty of loyalty.
(3) The duty of confidentiality.

(Ð All of the following appl)' to a fiduciary's or desienated recipient's authority with
respect to a digital asset ofa user:

LD Except as otherwise provided in G.S. 36F-4. it is subject to the applicable terms

of service.
It is subiect to other applicable law. including copyright law.
In the case ofa fiduciarv. it is limited bv the scope of fiduciarv's duties.

It shall not be used to impersonate the user.

(g) A fîduciarl¿ with authorit)¡ over the property of a decedent. ward. principal. or settlor

has the right to access any digital asset in which the decedent. ward" principal. or settlor had a
risht or interest and that is not held by a custodian or subject to a terms-oÊservice agreement.

G!) A fiduciar)¡ acting within the scope of the fiduciary's duties is an authorized user of the

propertv of the decedent. ward. principal. or settlor for the purpose of applicable computer fraud
and unauthorized computer access laws. including G.S. 14-458.

(Ð A fîduciary with authorit)¡ over the tangible. personal property of a decedent. ward.
principal. or settlor:

0)
Q)

Has the right to access the property and anv dieital asset stored in it: and

Is an authorized user for the numose of comouter fraud and

unauthorized-computer-access laws. including G.S. I 4-458.
(Ð A custodian ma)¡ disclose information in an account to a fiduciary of the user when the

information is required to terminate an account used to access digital assets licensed to the user.

(Ð A fiduciary of a user ma)¡ request a custodian to terminate the user's account. A request

for termination must be in writing" in either ph)rsical or electronic form. and accompanied by all of
the followine:

(]) If the user is deceased. a certified copy of the death certificate of the user.

(Ð A certified cop)¡ of letters of administration or letters testamentary of the
personal representative" a certified copy of a small estate affidavit filed in

with fa
administration order described in G.S. 284-28-3. or a court order. power of
attornev. or trust giving the fiduciary authority over the account.
If requested by the custodian. any of the following:
a. A number. username. address. or other unique subscriber or account

identifier assigned by the custodian to identif.v the user's account.

b. Evidence linkine the account to the user.

c. A findins bv the court that the user had a soecific account with the

custodian. identifîable b)'the information specified in sub-subdivision a.

of this subdivision.
tt

(a) Not later than 60 da)¡s after receipt of the information required under G.S. 36F-7

through G.S. 36F-15" a custodian shall complv with a request under this Chapter from a fiduciary
or designated recipient to disclose digital assets or terminate an account. If the custodian fails to
compl)'. the fiduciar)¡ or designated recipient may apply to the court for an order directing
compliance.

(Ð An order under subsection (a) of this section directing compliance must contain a
finding that compliance is not in violation of 18 U.S.C. I 2702.

(q) A custodian may notif]¡ the user that a request for disclosure or to terminate an account

was made under this Chapter.

ß!) A custodian ma)¡ den)' a request under this Chapter from a fiduciary or designated

recipient for disclosure of digital assets or to terminate an account if the custodian is aware of any

(A
(Ð
Ø)

27
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lawful access to the account following the receipt of the fiduciar)¡'s or desienated recipient's
request.

(Ð This Chapter does not limit a custodian's abilit)' to obtain or require a fiduciary or
designated recipient requesting disclosure or termination under this Chagler to obtain a court order
which does all of the following:

(!) Specifies that an account belongs to the ward or principal.
(Ð Specifies that there is sufficient consent from the ward or principal to support

the requested disclosure.
(Ð Contains a finding required by law other than this Chapter.

(Ð A custodian and its officers. employees. and aeents are immune from liabilitv for an
act or omission done in eood faith in compliance with this Chapter.
"[368:17'' Un ifo rmitv of application and construction.

In applying and construing this uniform act" consideration must be given to the need to
promote uniformity of the law with respect to its subject matter among states that enact it.
"8 36F-18. Relation to Electronic Sisnatures in Global and National Commerce Act.

This Chapter modifies. limits. or supersedes the Elechonic Signatures in Global and National
Commerce Act. 15 U.S.C. I 7001. et seq.. but does not modif.v. limit. or supersede Section 101(c)
of that Act" 15 U.S.C. $ 7001(c). or authorize electronic delivery of any of the notices described in
Section 103(b) of that Act. 15 U.S.C. I 7003(b)."

PART II. CONFORMING AMENDMENTS TO THE GENERAL STATUTES
SECTION 2. G.S. 14-458 reads as rewritten:

"$ 14-458. Computer trespass; penalty.
(a) Except as otherwise made unlawful by this Article, it shall be unlawful for any person

to use a computer or computer network without authority and with the intent to do any of the
following:

(l) Temporarily or pennanently remove, halt, or otherwise disable any computer
data, computer programs, or computer software from a computer or computer
network.

(2) Cause a computer to malfunction, regardless of how long the malfunction
persists.

(3) Alter or erase any computer data, computer programs, or computer software.
(4) Cause physical injury to the property of another.
(5) Make or cause to be made an unauthorized copy, in any form, including, but not

limited to, any printed or electronic form of computer data, computer programs,
or computer software residing in, communicated by, or produced by a computer
or computer network.

(6) Falsely identify with the intent to deceive or defraud the recipient or forge
commercial electronic mail transmission information or other routing
information in any manner in connection with the transmission of unsolicited
bulk commercial electronic mail through or into the computer network of an
electronic mail service provider or its subscribers.

For purposes of this subsection, a person is "without authority" when (i) the person has no
right or permission of the owner to use a computer, or the person uses a computer in a manner
exceeding the right or permission, or (ii) the person uses a computer or computer network, or the
computer services of an electronic mail service provider to transmit unsolicited bulk commercial
electronic mail in contravention of the authority granted by or in violation of the policies set by the
electronic mail service provider.

(d) It is not a violation of this section for a person to act pursuant to Chapter 36F of the
General Statutes."
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I SECTION 3. G.S. 28A-13-3(a) reads as rewritten:
2 "$ 284-13-3. Powers of a personal representative or fiduciary.
3 (a) Except as qualified by express limiøtions imposed in a will of the decedent or a court
4 order, and subject to the provisions of G.S. 28A-13-6 respecting the powers of joint personal
5 representatives, a personal representative has the power to perform in a reasonable and prudent
6 manner every act which a reasonable and prudent person would perform incident to the collection,
7 preservation, liquidation or distribution of a decedent's estate so as to accomplish the desired result
8 of settling and distributing the decedent's estate in a safe, orderly, accurate and expeditious manner
9 as provided by law, including the powers specified in the following subdivisions:

Ga) To obtain the decedent's disital assets, as provided in Chapter 36F of the
General Statutes, including catalogues and content, and to request and authorize
disclosure of the digital assets.

SECTION 4. G.S. 32-27 reads as rewritten:
"S 32-27. Powers which may be incorporated by reference in trust instrument.

The following powers may be incorporated by reference as provided in G.S. 32-26:

QA Obtain Dieital Assets. - To obtain any dieital assets to the extent permitted by
Chapter 36F of the General Statutes. including catalogues and content. and to

tt

. SECTION 5. G.S. 324-l reads as rewritten:
"S 324-1. Statutory Short Form of General Power of Afforney.

The use of the following form in the creation of a power of attorney is lawful, and, when used,
it shall be construed in accordance with the provisions of this Chapter.

''NOTICE: THE POWERS GRANTED BY THIS DOCUMENT ARE BROAD AND
STVEEPING. THEY ARE DEFINED IN CHAPTER 324 OF THE NORTH CAROLINA
GENERAL STATUTES WHICH EXPRESSLY PERMITS THE USE OF ANY OTHER OR
DIFFERENT FORM OF POWER OF ATTORNEY DESIRED BY THE PARTIES
CONCERNED.

State of _.
County of _.
I _, appoint

I could act for myself, with respect to the following matters as each of them is defined in Chapter
32A of the North Carolina General Statutes. (DIRECTIONS: Initial the line opposite any one or
more of the subdivisions as to which the principal desires to give the attorney-in-fact authority.)

(l) Realpropertytransactions...........
(2) Personal property transactions ........

Obtain. request" and authorize disclosure of dieital assets

10
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Qù
(3) Bond, share, stock, @and commodity

transactions.......................
(4)
(s)
(6)

Banking transactions ........................
Safe deposits ..............
Business operating transactions .......

(7) Insurance transactions................
(8) Estatetransactions................
(9) Personal relationships and affairs.....
(10) Social security and unemployment..
(l l) Benefits from military service...............
(12) Tax matters..................
(13) Employment of agents.
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Gifts to charities, and to individuals other than the
attorney-in-fact............
Gifts to the named attorney-in-fact ............
Renunciation of an interest in or power over property to
benefit persons other than the attorney-in-fact......

(17) Renunciation of an interest in or power over property
to benefit persons including the attorney-in-fact ........

(If power of substitution and revocation is to be given, add: 'I also give to such person full
power to appoint another to act as my attorney-in-fact and full power to revoke such
appointment.')

(If period of power of attomey is to be limited, add: "This power terminates _, _')
(If power of attomey is to be a durable power of attorney under the provision of Article 2 of

Chapter 32A and is to continue in effect after the incapacity or mental incompetence of the
principal, add: 'This power of attorney shall not be affected by my subsequent incapacity or mental
incompetence.')

(If power of attomey is to take effect only after the incapacity or mental incompetence of the
principal, add: 'This power of attomey shall become effective after I become incapacitated or
mentally incompetent.')

(If power of attomey is to be effective to terminate or direct the administration of a custodial
trust created under the Uniform Custodial Trust Act, add: 'In the event of my subsequent
incapacity or mental incompetence, the attorney-in-fact of this power of attorney shall have the
power to terminate or to direct the administration of any custodial trust of which I am the
beneficiary.')

(If power of attomey is to be effective to determine whether a beneficiary under the Uniform
Custodial Trust Act is incapacitated or ceases to be incapacitated, add: 'The attomey-in-fact of this
power of attomey shall have the power to determine whether I am incapacitated or whether my
incapacity has ceased for the purposes of any custodial trust of which I am the beneficiary.')

Dated

(14)

(1 s)
(16)

(Seal)

STATE OF
Signature

COTINTY OF
On this _ day of _, personally appeared before me, the said named

to me known and known to me to be the person described in and who executed the
foregoing instrument and he (or she) acknowledged that he (or she) executed the same and being
duly sworn by me, made oath that the statements in the foregoing instrument are true.

My Commission Expires

(Signature of Notary Public)
Notary Public (Official Seal)""

SECTION 6. G.S. 32A-2 reads as rewritten:
"$ 324-2. Powers conferred by the Statutory Short Form Power of Attorney set out in

G.S.32A-1.
The Statutory Short Form Power of Attorney set out in G.S. 32A-l confers the following

powers on the attorney-in-fact named therein:

(2ù Obtain. Request. and Authorize Disclosure of Digital Assets. - To obtain an)¡
digital assets. as provided in Chapter 36F of the General Statutes. including
catalogues and content. and to request and authorize disclosure of the digital
assets.

(3)Bond,Share,Stock,@andCommodityTransactions._To
request, ask, demand, sue for, recover, collecto receive, and hold and possess
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any bond, share, instrument of similar charactero commodity interest or any

instrument with respect thereto together with the interest, dividends, proceeds,

or other distributions connected therewith, as now are, or shall hereafter

become, owned by, or due, owing payable, or belonging to, the principal at the

time of execution or in which the principal may thereafter acquire interest, to
have, use, and take all lawful means and equitable and legal remedies,

procedures, and writs in the name of the principal for the collection and

recovery thereof, and to adjust, sell, compromise, and agree for the same, and to
make, execute, and deliver for the principal, all endorsements, acquittances,

releases, receipts, or other sufhcient discharges for the same.

SECTION 7. G.S. 35A-1251 reads as rewritten:

"S 354-1251. Guardian's powers in administering incompetent ward's estate.

In the case of an incompetent w4rd, a general guardian or guardian of the estate has the power

to perform in a reasonable and prudent manner every act that a reasonable and prudent person

would perform incident to the collection, preservation, management, and use of the ward's estate

to accomplish the desired result of administering the ward's estate legally and in the ward's best

interest, including but not limited to the following specific powers:

(2a) To obtain the ward's disital assets. as provided in Chapter 36F of the General

Statutes. includine catalogues and content" and to request and authorize

disclosure of the digital assets.

il

il

SECTION S. G.S. 35A-1252 reads as rewritten:
"$ 354-1252. Guardian's powers in administering minor ward's estate.

In the case of a minor ward, a general guardian or guardian of the estate has the power to
perform in a reasonable and prudent manner every act that a reasonable and prudent person would
perform incident to the collection, preservation, management, and use of the ward's estate to
accomplish the desired result of administering the ward's estate legally and in the ward's best

interest, including but not limited to the following specific powers:

(Ð To obtain the ward's digital assets" as provided in Chapter 36F of the General

Statutes. includins catalogues and content. and to request and authorize

disclosure of the digital assets.

SECTION 9. G.S. 36C-8-816 reads as rewritten:
"$ 36C-8-816. Specific po\ryers of trustee.

Without limiting the authority conferred by G.S. 36C-8-815, a trustee may:

(31)

(32)

Distribute the assets of an inoperative trust consistent with the authority granted

under G.S. 284-22-1 1 O;-and

Renounce, in accordance with Chapter 318 of the General Statutes, an interest

in or power over property, including property that is or may be burdened with
liability for violation of environmental la¡¡¡-.lgwd
Obtain anl¡ digital assets. as provided in Chapter 36F of the General Statutes"

including catalogues and content. and to request and authorize disclosure of the

dis!!sl@"

GÐ

PART III. EFFECTIVE DATE AI\D AUTHORIZATION FOR THE PRINTING OF
OFFICIAL AI\D DRAFTERSI COMMENTS
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1 SECTION 10. The Revisor of Statutes shall cause to be printed, as annotations to the
2 published General Statutes, all relevant portions of the Official Comments to the Revised Uniform
3 Fiduciary Access to Digital Assets Act (2015) and all explanatory comments of the drafters of this
4 act as the Revisor may deem appropriate.
5 SECTION 11. If any provision of this act or its application to any person or
6 circumstance is held invalid, the invalidity does not affect other provisions or applications of this
7 act that can be given effect without the invalid provision or application, and to this end, the
8 provisions of this act are severable.
9 SECTION 12. This act is effective when it becomes law.

Page 12 Senate Bill 805*-First Edition



SENATE BILL 807:
Conform Full-payment Check Law to UCC.

20 1 6-20 1 7 Generøl Assembly

Committee:
Introduced by:
Analysis of:

House Judiciary IV
Sen. Hartsell
First Edition

Date: June22,2016
Prepared by: Nicholas Giddings

Committee Co-Counsel

SUMMARY: Senøte Bill 807 would provide an optìon for cløímønts lo repay monies receíved øs full
satísfactíon of a cluím wíthín 90 days of receipt to maíntaín theír cløím ugøínst the debtor for full
payment. Thís change was recommended by the General Statutes Commíssíon and wíll øllow for
North Carolína to mírror the Uníform Commercíøl Code ("UCC"),

CURRENT LAW: G.S. 25-3-311 allows a debtor to settle an unliquidated debt or a debt disputed in
good faith if they tender payment to the creditor with conspicuous language, either on the payment

instrument or in an accompanying statement, noting the payment is in full satisfaction of the claim. If
the creditor deposits the payment, the debt is discharged.

One exception to discharge is provided to organizafions that can prove it sent a conspicuous statement to
the debtor within a reasonable time before payment asserting that any debt disputes and full satisfaction
payments must be sent to a designated person, office or place and that designated person, office or place

did not receive the payment instrument or dispute communication.

BILL AIIALYSIS: Senate Bill 807 would rewrite G.S. 25-3-311(c) to include an additional exception
to discharge in cases where the claimant, whether or not an organization, can prove that within 90 days

of receipt of the satisfaction instrument it tendered repayment of the monies back to the debtor. This
exception would not apply to organizations that sent a statement to the debtor asserting that any full
satisfaction payments or communications concerning disputed debts must be sent to a designated person,

office or place and the debtor sent the instrument or communication to that designated entity.

This change will fully conform G.S. 25-3-311 to mirror the UCC. For additional information, see the
General Statutes Commission's memo on Senate Bill 807.

EFFECTIVE DATE: This act becomes effective October I, 2016, and applies to negotiable
instruments tendered in full satisfaction of a claim on or after that date,

BACKGROUND: The UCC is a model body of laws governing commercial transactions. As it is a
model code, states are free to adopt, reject or modify the UCC language when enacting its own statutes.

In 1995, the North Carolina General Assembly adopted the current language of G.S. 25-3-3II. In
adopting the UCC language it deleted the 90-day repayment exception. The language was deleted atthat
time because of some opposition from individual legislators, at least one being unsympathetic to
automated check processing; thus, as a compromise, the language was removed.

Legislative Analysis
Division

9 I 9-73 3-2578
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Raleigh, NC27603-5925
Tel. 919-733-6660 Fax 919-7 15-5459

Floyd M. Lewis
Revisor ofStatutes

P. Bly Hall
Assistant Revisor of Statute

To: House Committee on Judiciary IV
From: General Statutes Commission
Re: SB 807 (Conform Full-payment Check Law to UCC)
Date: June 21,2016

General Comments

This bill conforms G.S.25-3-311(c) to the corespondingprovision of Section 3-311 of
the Uniform Commercial Code.

Background

Under case law, a debtor can settle an unliquidatedl debt or a debt disputed in good
faith by sending the person to whom the debt is owed a check marked "paid in full" o. similar
language or accompanied by a written communication that makes it Clear that the check is
being tendered in full satisfaction of the debt. The check and the notation or communication
are treated as an informal offer to settle the dispute. If the creditor cashes the check, the
creditor is treated as having accepted the offer and the debt is discharged even ifthe check is
for less money than the amount claimed by the creditor.

This case law principle was expressly incorporated in 1990 into Revised Article 3
(l'{egotiable Instruments) of the Uniform Commercial Code in Section 3-31i(a) and (b).

The Uniform Law Commission, however, provided two exceptions to the case law
principle. First, Section 3-311(c)(1) allows organizations to establish a person, office, or place
to receive,this type of payment. If the organization has notified the debtor about the designated
person, office, or place, the check and any accompanying document must be sent there or the
debt will not be treated as discharged. Second, Section 3-31 1(c)(2) allows any creditor that has
not designated a person, office, or place under subdivision (cXl) to repay the amount of the
check within 90 days and reinstate the debt (including the dispute). Ás 

-a 
whole, Section 3-

311(c) is designed to allow a creditor that uses a modern high-volume automated check
processing system to avoid an inadvertent accord and satisfaction.

.When 
Revised Article 3 was introduced in this State at the recommendation of the

General Statutes Commission in 1995, the bill encountered some opposition from individual
legislators. At least one of these was unsympathetic to automateú õheck processing. As a
compromise, it was agreed to remove the 90-day repayment option in subdivision (cj(2), and
that provision was not enacted as part of G.S. Z5-3-3l l(c).

Twenty-one years later, this State's version of Section 3-31 1(c) is an anomaly and atrap
for the unwary business that operates across state lines. The North Carolina Bar AssociationÈ
Business Law Section and Commercial Law Committee requested the General Statutes
Commission to recommend conforming G.S. 25-3-31 1(c) to Section 3-3 I I of the Uniform Act
in the interest of uniformity of the law in this area. The General Statutes Commission

1An 
unliquidated debt is one in which the existence of the debt is not disputed but the amount is uncertain or disputed.



noted the passage of time and the more wide-spread acceptance of automated processing
systems and agreed that the requested amendment should be recommended.

Specific Comments

Section l amends G.S.25-3-311(c) to designate as subdivision (1) the existing
exception, which allows the designation of a person, office, or place for a debtor to send a
check tendered in full payment of an unliquidated or disputed debt, and to incorporate as

subdivision (2) the Uniform Act's additional exception allowing a creditor 90 days to repay a
check tendered in full satisfaction of such a debt and reinstate the debt.

Section 2 provides an effective date of October l, 2016, and provides for the act to
apply to negotiable instruments tendered in full satisfaction of a claim on or after that.date.

2

I





GENERAL ASSEMBLY OF NORTH CAROLINA
SESSION 2015

1S

SENATE BILL 807*

Short Title: Conform Full-payment Check Law to UCC. (Public)

Sponsors: Senator Hartsell (Primary Sponsor)

Referred to: Judiciary I

1

2
J

4
5

6

7

I
9

10

ll
t2
l3
t4
15

t6
l7
l8
t9
20
21

22
23

24
25
26
27
28
29
30
31

32
JJ

34
35

May 4,2016

A BILL TO BE ENTITLED
AN ACT TO CONFORM TO THE COMPARABLE PROVISION OF THE I.INIFORM

COMMERCIAL CODE THIS STATE'S LAW ON ACCORD AND SATISFACTION OF A
DISPUTED DEBT THROUGH THE TENDERING OF A NEGOTIABLE INSTRUMENT
AS FULL PAYMENT OF THE DEBT, AS RECOMMENDED BY THE GENERAL
STATUTES COMMISSION.

The General Assembly of North Carolina enacts:
SECTION 1. G.S. 25-3-311 reads as rewritten:

"$ 25-3-311. Accord and satisfaction by use of instrument.
(a) If a person against whom a claim is asserted proves that (i) that person in good faith

tendered an instrument to the claimant as full satisfaction of the claim, (ii) the amount of the claim
was unliquidated or subject to a bona fide dispute, and (iii) the claimant obtained payment of the
instrument, the following subsections apply.

(b) Unless subsection (c) of this section applies, the claim is discharged if the person

against whom the claim is asserted proves that the instrument or an accompanying written
communication contained a conspicuous statement to the effect that the instrument was tendered
as full satisfaction of the claim.

(c) Subject to subsection (d) ofthis section, a claim is not discharged under subsection (b)
of this section rvhen the elaimant; if an erganizatien; preves that (i) within a reasenable time

iffft

is asserted that €emmu
full satisfaetien ef

e+aeeif eitner of the foll@
(]) The claimant" if an organization. proves that (i) within a reasonable time before

the tender. the claimant sent a conspicuous statement to the person against
whom the claim is asserted that communications concerning disputed debts"

includins an instrument tendered as full safisfaction ofa deht are fo he senf to â

designated person. office. or place and (ii) the instrument or accompanying
communication was not received by that designated person. office. or place.

The claimant. whether or not an organization" proves that within 90 days after
pa)¡ment of the instrument. the claimant tendered repayment of the amount of
the instrument to the person aeainst whom the claim is asserted. This
subdivision does not apply if the claimant is an organization that sent a

statement comnlyins with clause (i) of subdivision (1) of this subsection.

r tiltil il ilil iltil tilt ilil tilt iltil tilt til
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I (d) A claim is discharged if the person against whom the claim is asserted proves that
2 within a reasonable time before collection of the instrument was initiated, the claimant, or an agent
3 of the claimant having direct responsibility with respect to the disputed obligation, knew that the
4 instrument was tendered in full satisfaction of the claim."
5 SECTION 2. This act becomes effective October 1,2016, and applies to negotiable
6 instruments tendered in full satisfaction of a claim on or after that date.

f
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SB 807
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