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Senate Committee on Finance
Thursday, December 15, 2016 at 10:30 AM
Room 544 of the Legislative Office Building

MINUTES

The Senate Committee on Finance met at 10:30 AM on December 15, 2016 in Room 544 of the
Legislative Office Building. Twenty-nine members were present.

Senator Bill Rabon, Chair, presided.

SB 4 — Bi-Partisan Ethics, Elections & Cor ¢ Refc=—.

Senator Tucker was recognized to explain and answer questions on e creation of a Bipartisan
State Board of Elections and Ethics Enforcement. The bill would combine the functions of the
State Ethics Commission, the lobbying section of the Office of the Secretary of State, and the
State Board of Elections under a new State agency: the Bipartisan State Board of Elections and
Ethics Enforcement.

Senator Rucho was recognized to explain redistricting section of the bill. It provides that the
State Board of Elections and the county boards of elections do not have any authority to alter,
amend, correct, impose, or substitute any plan apportioning or redistricting State legislative or
congressional districts, even in emergency situations.

Senator Daniel was recognized to explain Parts 3 and 4. Part 3 would make various changes in
the General statutes to restore partisan elections for the State Supreme Court and the Court of
Appeals. Part 4 would establish new appeal procedures for the Court of Appeals, dire. ng the
future appeals from the State Supreme Court. Handouts of previous proposed legislation were
distributed and copies are attached.

Senator Rucho requested that Mr. Ettefagh explain Part 5 which involves term lengths and
vacancies in the Industrial Commission.

Erika Churchill was recognized to explain State Board of Elections filing fees and partisan
election filing fees.

Michael Byrone, an attorney, was recognized to speak in opposition and pointed out that
continuity already exists in the Appellate Court. Adding more lawyers and judges will expand
costs. Melissa Price Kromm, Director of NC Voters for Clean Elections, was recognized to speak
in opposition to the judges’ partisan labels on ballots.

Senator Brown moved for a favorable report as amended and the motion carried. Senator
Alexander seconded the motion. A copy of the bill, the handouts, and the summary is attached.






’ The meeting adjourned at 11:50 a.m.
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Senator Bill R’abon, Chair
Presiding






Principal Clerk
Reading Clerk

SENATE
NOTICE OF COMMI1 EE MEETING
AND
BILL SPONSOR [Q7"%

The Senate Committee on Finance will meet at the following time:
DAY DATE TIME ROOM

Thursday December 15,2016 10:00 AM 544 LOB

Senator Bill Rabon, Co-Chair
Senator Bob Rucho, Co-Chair
Senator Jerry W. Tillman, Co-Chair
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GENERAL ASSEMBLY OF NORTH CAROLINA
FOURTH EXTRA SESSION 2016

S 1
SENATE BILL 4

Short Title:  Bi-Partisan Ethics, Elections & Court Reform. (Public)

Sponsors: Senators Rucho, Rabon, and Tucker (Primary Sponsors).

Referred to:  Redistricting

December 14, 2016

A BILL TO BE ENTITLED

AN ACT TO CONSOLIDATE THE FUNCTIONS OF ELECTIONS, CAMPAIGN FINANCE,
LOBBYING, AND ETHICS UNDER ONE STATE AGENCY BY CREATING THE
NORTH CAROLINA BIPARTISAN STATE BOARD OF ELECTIONS AND ETHICS
ENFORCEMENT; TO CLARIFY THE GENERAL ASSEMBLY'S AUTHORITY TO
CORRECT DEFECTS IDENTIFIED BY A COURT IN APPORTIONMENT OR
DISTRICTING PLANS; TO RESTORE PARTISAN ELECTIONS FOR TF NOKiu
CAROLINA SUPREME COURT AND COURT OF APPEALS; TO MODIFY APPELLATE
REVIEW OF CERTAIN CASES; AND TO MODIFY THE TERM FOR INDUSTRIAL
COMMISSIONERS.

The General Assembly of North Carolina enacts:

PART 1. CREATION OF BIPARTISAN STATE BOARD OF ELECTIONS AN ETHICS
ENFORCEMENT
SECTION 1. Recodification; Technical and Conforming Changes. — The Revisor of
Statutes shall recodify Chapter 138A of the General Statutes, Chapter 120C of the General
Statutes, as well as Chapter 163 of the General Statutes, as amended by this act, into a new
Chapter 138B of the General Statutes to be entitled "Elections and Ethics Enforcement Act," as
enacted by Section 2 of this act. The Revisor may also recodify into the new Chapter 138B of the
General Statutes other existing statutory laws relating to elections and ethics enforcement that are
located elsewhere in the General Statutes as the Revisor deems appropriate. The new Chapter
138B of the General Statutes shall have the following structure:
SUBCHAPTER I. GENERAL PROVISIONS
Article 1. Bipartisan State Board of Elections and Ethics Enforcement.
SUBCHAPTER II. ETHICS AND LOBBYING
Atrticle 5. General Provisions.
Article 6. Public Disclosure of Economic Interests.
Article 7. Ethical Standards for Covered Persons.
Article 8. Lobbying.
Part 1. Registration
Part 2. Prohibitions and Restrictions
Part 3. Reporting
Part 4. Liaison Personnel
Part 5. Exemptions
Part 6. Miscellaneous
Article 9. Violation Consequences.
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General Assembly Of North Carolina Fourth Extra Session 2016

SUBCHAPTER III. ELECTION AND ELECTION LAWS
Article 15. Time of Primaries and Elections.
Part 1. Time of Primaries and Elections
Part 2. Time of Elections to Fill Vacancies
Article 16. Election Officers.
Part 1. State Board Powers and Duties
Part 2. County Boards of Elections
Part 3. Political Activities by Board of Elections Members and Employees
Part 4. Precinct Election Officials
Article 17. Qualifying to Vote.
Part 1. Qualifications of Voters
Part 2. Registration of Voters
Part 3. Challenges
Part 4. HAVA Administrative Complaint Procedure
Article 18. Political Parties.
Article 19. Nomination of Candidates.
Part 1. Primary Elections
Part 2. Nomination by Petition
Part 3. Challenge to Candidacy
Article 20. Conduct of Primaries and Elections.
Part 1. Precincts and Voting Places
Part 2. Precinct Boundaries
Part 3. Voting
Part 4. Counting Official Ballots, Canvassing Votes, Hearing Protests, and
Certifying Results
Part 5. Members of United States House of Representatives
Part 6. Presidential Electors
Part 7. Presidential Preference Primary Act
Part 8. Petitions for Elections and Referenda
Article 21. Absentee Voting.
Part 1. Absentee Ballot
Part 2. Uniform Military and Overseas Voters Act
Article 22. Regulation of Election Campaigns.
Part 1. Corrupt Practices and Other Offenses Against the Elective Franchise
Article 23. Regulating Contributions and Expenditures in Political Campaigns.
Part 1. In General
Part 2. Disclosure Requirements for Media Advertisements
Part 3. Municipal Campaign Reporting
Article 24. The North Carolina Public Campaign Fund.
Article 25. The Voter-Owned Elections Act.
Article 26. Legal Expense Funds.
Article 27. Municipal Elections.
Part 1. Municipal Election Procedure
Part 2. Conduct of Municipal Elections
Article 28. Nomination and Election of Appellate, Superior, and District Court Judges.
When recodifying, the Revisor is authorized to change all references to the State Ethics
Commission, to the State Board of Elections, or to the Secretary of State, to instead be references
to the Bipartisan State Board of Elections and Ethics Enforcement. The Revisor may separate
subsections of existing statutory sections into new sections and, when necessary to organize
relevant law into its proper place in the above structure, may rearrange sentences that currently
appear within subsections. The Revisor may modify statutory citations throughout the General

Page 2 Senate Bill 4-First Edition
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SECTION 3.(b) G.S. 138A-7 is repealed.

SECTION 3.(c) G.S. 138A-8 is repealed.

SECTION 3.(d) G.S. [38A-9 is repealed.

SECTION 3.(e) G.S. 138A-13 reads as rewritten:
"§ 138A-13. Request for advice.

(a2) A request for a formal advisory opinion under subsection (a) of this section shall be in
writing, electronic or otherwise. The Commission-“~*~ P¢~~- shall issue formal advisory opinions
having prospective application only. A public servant or legislative employee who relies upon the
advice provided to that public servant or legislative employee on a specific matter addressed by
the requested formal advisory opinion shall be immune from all of the following;:

(1) Investigation by the Cemmission;State Board, except for an inquiry under
G.S. 138A-12(b)(3).
(2) Any adverse action by the employing entity.

53 Ivestigation by-the-SceretarofState:

(bl) A request by a legislator for a recommended formal advisory opinion shall be in
writing, electronic or otherwise. The Commission-State Board shall issue recommended formal
advisory opinions having prospective application only. Until action is taken by the Committee
under G.S.120-104, a legislator who relies upon the advice provided to that legislator on a
specific matter addressed by the requested recommended formal advisory opinion shall be immune
from all of the following:

(1 Investigation by the Committee or Cenumission—State Board, except for an
inquiry under G.S. 138A-12(b)(3).
(2) Any adverse action by the house of which the legislator is a member.

6y Investisationby-the Seeretary-ob-State:

SECTION 4. Chapter 120C of the General Statutes reads as rewritten:
"§ 120C-101. Rules and forms.
(a) The Commission-State Board shall adopt any rules or definitions necessary to interpret
the prov1s1ons of this Chapter and adopt any rules necessary to adm1n1ster the prov1s1ons of this

aﬁéei—thirs—seeaeﬂ-Chapter

(b) With respect to the forms adopted under subsection (a) of this section, the Seeretary-of
StateState Board shall adopt rules to protect from disclosure all confidential information under
Chapter 132 of the General Statutes related to economic development initiatives or to industrial or
business recruitment activities. The information shall remain confidential until the State, a unit of
local government, or the business has announced a commitment by the business to expand or
locate a specific project in this State or a final decision not to do so, and the business has
communicated that commitment or decision to the State or local government agency involved with
the project.

() In adopting rules under this Chapter, the Cemmission-State Board is exempt from the
requirements of Article 2A of Chapter 150B of the General Statutes, except that the Commission
State Board shall comply with G.S. 150B-21.2(d). At least 30 business days prior to adopting a
rule, the CommissionState Board shall:

(1 Publish the proposed rules in the North Carolina Register.

Page 6 Senate Bill 4-First Edition
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Board or the CommissionState Board staff in connection with a request for advice are confidential.
The identity of the individual, State agency, or governmental unit making the request for advice,
the existence of the request, and any information related to the request may not be revealed
without the consent of the requestor. An individual, State agency, or governmental unit who
requests advice or receives advice, including a formal advisory opinion, may authorize the release
to any other person, the State, or any governmental unit of the request, the advice, or any
supporting documents.

For purposes of this section, "document” is as defined in G.S. 120-129. Requests for advice,
any advice, and any documents related to requests for advice are not "public records" as defined in
G.S. 132-1.

i . Gdentialand bli 1
(e) Requests for advisory opinions may be withdrawn by the requestor at any time prior to

the issuance of a formal advisory opinion.

"§ 120C-601. Powers and duties of the Commission:-Stat~ R~ard.
(a) The CommissienState Board may investigate complaints of violations of this

Chapter

State-Chapter.

(b) The CommissionState Board may petition the Superior Court of Wake County for the
approval to issue subpoenas and subpoenas duces tecum as necessary to conduct investigations of
violations of this Chapter. The court shall authorize subpoenas under this subsection when the
court determines they are necessary for the enforcement of this Chapter. Subpoenas issued under
this subsection shall be enforceable by the court through contempt powers. Venue shall be with
the Superior Court of Wake County for any nonresident person, or that person's agent, who makes
a reportable expenditure under this Chapter, and personal jurisdiction may be asserted under
G.S. 1-75.4.

(©) Complaints of violations of this Chapter and all other records accumulated in
conjunction with the investigation of these complaints shall be considered confidential records and
may be released only by order of a court of competent jurisdiction. Any information obtained by
the CemunissionState Board from any law enforcement agency, administrative agency, or
regulatory organization on a confidential or otherwise restricted basis in the course of an
investigation shall be confidential and exempt from G.S. 132-6 to the same extent that it is
confidential in the possession of the providing agency or organization.

(d) The CommissionState Board shall publish annual statistics on complaints, including
the number of complaints, the number of apparent violations of this Chapter referred to a district
attorney, the number of dismissals, and the number and age of complaints pending.

"§ 120C-602. Punishment for violation.

(a) Whoever willfully violates any provision of Article 2 or Article 3 of this Chapter shall
be guilty of a Class 1 misdemeanor, except as provided in those Articles. In addition, no lobbyist
who is convicted of a violation of the provisions of this Chapter shall in any way act as a lobbyist

Page 8 Senate Bill 4-First Edition
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General Assembly Of North Carolina Fourth Extra Session 2016

section, the CemmisstonState Board may levy civil fines for a violation of any provision of this

Chapter except-Article24-or-8-of this-Chapter-up to five thousand dollars ($5,000) per violation.
"§ 120C-603. Enforcement by district attorney and Attorney General.

(a) The Commission-orthe-Seeretary-of Stateas-appropriate-State Board may investigate
complaints of violations of this Chapter and shall report apparent violations of this Chapter to the
district attorney of the prosecutorial district as defined in G.S. 7A-60 of which Wake County is a
part, who shall prosecute any person or governmental unit who violates any provisions of this
Chapter.

(b) Complaints of violations of this Chapter involving the CemmissionS*~*~ Poard or any
member employee of the CemmissionState P~~~d shall be referred to the Attorney General for
investigation. The Attorney General shall, upon receipt of a complaint, make an propriate
investigation thereof, and the Attorney General shall forward a copy of the investigation to the
district attorney of the prosecutorial district as defined in G.S. 7A-60 of which Wake County is a
part, who shall prosecute any person or governmental unit who violates any provisions of this
Chapter.

"

SECTION 5.(a) G.S. 163-19 is repealed.
SECTION 5.(b) G.S. 163-20 reads as rewritten:
"§ 163-20. Meetings of Board; quorum; minutes.

(b) Place of Meetmg - Except as prov1ded in subsectlon (c) below the State Board of
Eleetions-shall meet in its offices in the City of Raleigh, or at another place in Raleigh to be
designated by the chairman. However, subject to the limitation imposed by subsection (c), below,
upon the prior written request of any fewr-six members, the State Board efEleetions-shall meet at
any other place in the State designated by the four-six members.

(¢) Meetings to Investigate Alleged Violations of This Chapter. — When called upon to
investigate or hear sworn alleged violations of this Chapter, the State Board efEleetions-shall
meet and hear the matter in the county in which the v1olat10ns are alleged to have occurred.

(e) Minutes. — The State Board efElections-shall keep minutes recording all proceedings
and findings at each of its meetings. The minutes shall be recorded in a book which shall be kept
in the office of the Board in Raleigh."

SECTION 5.(¢) G.S. 163-21 is repealed.

SECTION 5.(d) G.S. 163-23 is repealed.

SECTION S5.(e) G.S. 163-26 is repealed.

SECTION 5.(f) G.S. 163-27 is repealed.

SECTION 5.(g) G.S. 163-28 is repealed.

SECTION 5.(h) G.S. 163-30 reads as rewritten:

"§ 163-30. County boards of clections; appointments; terms of office; qualifications;

vacancies; oath of office; instructional meetings.

Senate Bill 4-First Edition Page 9
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(b) The Committee may make interim reports to the General Assembly on matters for
which it may report to a regular session of the General Assembly. A report to the General
Assembly may contain any legislation needed to implement a recommendation of the Committee."

SECTION 7. Any previous assignment of duties of a quasi-legislative or
quasi-judicial nature by the Governor or General Assembly to the agencies or functions ansferred
by this act shall have continued validity with the transfer under this act. Except as otherwise
specifically provided in this act, each enumerated commission, board, or other function of State
government transferred to the Bipartisan State Board of Elections and Ethics nforcement, as
created in this act, is a continuation of the former entity for purposes of succession to all the rights,
powers, duties, and obligations of the former. Where the former entities are referred to by law,
contract, or other document in their former name, the Bipartisan State Board of Elections and
Ethics Enforcement, as created in this act, is charged with exercising the functions of the former
named entity.

SECTION 8. No action or proceeding pending on January 1, 2017, brought by or
against the State Board of Elections, the State Ethics Commission, or the Secretary of State
regarding the lobbyist registration and lobbying enforcement of the Secretary of State shall be
affected by any provision of this act, but the same may be prosecuted or defended in the name of
the Bipartisan State Board of Elections and Ethics Enforcement, as created in this act. In these
actions and proceedings, the Bipartisan State Board of Elections and Ethics Enforcement or its
Executive Director, as appropriate, shall be substituted as a party upon proper application to the
courts or other administrative or quasi-judicial bodies.

Any business or other matter undertaken or commanded by any State program or office
or contract transferred by this act to the Bipartisan State Board of Elections and Ethics
Enforcement pertaining to or connected with the functions, powers, obligations, and duties set
forth herein, which is pending on January 1, 2017, may be conducted and completed by the
Bipartisan State Board of Elections and Ethics Enforcement in the same manner and under the
same terms and conditions and with the same effect as if conducted and completed by the original
program, office, or commissioners or directors thereof.

SECTION 9. The consolidation provided for under this act shall not affect any
ongoing investigation or audit. Any ongoing hearing or other proceeding before the State Ethics
Commission or State Board of Elections on January 1, 2017, shall be transferred to the Bipartisan
State Board of Elections and Ethics Enforcement, as create by this act, on January 1, 2017.
Prosecutions for offenses or violations committed before January 1, 2017, are not abated or
affected by this act, and the statutes that would be applicable but for this act remain applicable to
those prosecutions.

SECTION 10. Rules adopted by the State Ethics Commission, Secretary of State
related to lobbying, and the State Board of Elections shall remain in effect as provided in
G.S. 150B-21.7. Policies, procedures, and guidance shall remain in effect until amended or
repealed by the Bipartisan State Board of Elections and Ethics Enforcement. The list of covered
boards adopted by the State Ethics Commission under G.S. 138A-11 as of December 31, 2016,
shall continue in effect until amended or repealed by the Bipartisan State Board of Elections and
Ethics Enforcement.

SECTION 11. Any evaluation of a statement of economic interest issued by the State
Ethics Commission pursuant to Article 3 of Chapter 138A of the General Statutes in 2016 shall
remain in effect until amended or repealed by the Bipartisan State Board of Elections and Ethics
Enforcement.

SECTION 12. The authority, powers, duties and functions, records, personnel,
property, and unexpended balances of appropriations, allocations, or other funds, including the
functions of budgeting and purchasing, of the State Ethics Commission are transferred to the
Bipartisan State Board of Elections and Ethics Enforcement, as created in Part I of = s act. The
authority, powers, duties and functions, records, personnel, property, and unexpended balances of

Senate Bill 4-First Edition Page 13
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General Assembly Of North Carolina Fourth Extra Session 2016

appropriations, allocations, or other funds, including the functions of budgeting and purchasing, of
the State Board of Elections are transferred to the Bipartisan State Board of Elections and Ethics
Enforcement, as created in Part I of this act. The authority, powers, duties and functions, records,
personnel, property, and unexpended balances of appropriations, allocations, or other funds,
including the functions of budgeting and purchasing, of the lobbying registration and lobbying
enforcement functions of the Secretary of State are transferred to the Bipartisan State Board of
Elections and Ethics Enforcement, as created in Part [ of this act. The Director of the Budget shall
resolve any disputes arising out of this transfer.

SECTION 13. The members of the State Ethics Commission serving on December
31, 2016, shall constitute and serve as the Bipartisan State Board of Elections and Ethics
Enforcement, as constituted and authorized by this act until June 30, 2017. The chair and
vice-chair of the State Ethics Commission serving on December 31, 2016, shall continue to serve
as the chair and vice-chair of Bipartisan State Board of Elections and Ethics Enforcement, as
constituted and authorized by this act until June 30, 2017. Notwithstanding G.S. 138B-2, members
of the Bipartisan State Board of Elections and Ethics Enforcement appointed by the Governor and
General Assembly in 2017 shall take office July 1, 2017.

SECTION 14. Until such time as the Bipartisan State Board of Elections and Ethics
Enforcement appointed in 2017 appoints an Executive Director, the Executive Director of the
State Board of Elections under G.S. 163-26, as of December 31, 2016, shall be acting Executive
Director.

SECTION 15. The appropriations and resources of the State Ethics Commission is
transferred to the Bipartisan State Board of Elections and Ethics Enforcement, and the transfer
shall have all the elements of a Type I transfer under G.S. 143A-6.

SECTION 16. The appropriations and resources of the State Board of Elections,
including any office space of the State Board of Elections, is transferred to the Bipartisan State
Board of Elections and Ethics Enforcement, and the transfer shall have all the elements of a Type |
transfer under G.S. 143A-6, with the Budget Code for the newly established State Board being the
previous State Board of Elections budget code of 18025.

SECTION 17. The appropriations and resources of the lobbying registration and
lobbying enforcement functions of the Secretary of State are transferred to the Bipartisan State
Board of Elections and Ethics Enforcement, and the transfers shall have all the elements of a Type
[ transfer under G.S. 143A-6. Specifically, the following positions shall be transferred: Lobbying
Compliance Director (Position 60008800), Law Enforcement Agent (Position 600088006),
Administrative Assistant IT (Position 60008801), Administrative Assistant II (Position 60008802),
and Administrative Assistant II (Position 60008803).

SECTION 18. The Bipartisan State Board of Elections and Ethics Enforcement shall
report to the Joint Legislative Commission on Governmental Operations, Joint Legislative
Elections Oversight Committee, and the Legislative Ethics Committee on or before April 1, 2018,
and again on or before March 1, 2019, as to recommendations for statutory changes necessary to
further implement this consolidation.

SECTION 19. This Part becomes effective January 1, 2017.

PART II. CLARIFY LEGISLATIVE AUTHORITY TO APPORTION DISTRICTS
SECTION 20.(a) G.S. 120-2.4 reads as rewritten:
"§ 120-2.4. Opportunity for General Assembly to remedy defects.

(a) If the General Assembly enacts a plan apportioning or redistricting State legislative or
congressional districts, in no event may a court impose its own substitute plan unless the court first
gives the General Assembly a period of time to remedy any defects identified by the court in its
findings of fact and conclusions of law. That period of time shall not be less than two weeks. In
the event the General Assembly does not act to remedy any identified defects to its plan within
that period of time, the court may impose an interim districting plan for use in the next general

Page 14 Senate Bill 4-First Edition
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PART III. PARTISAN APPELLATE COURT ELECTIONS
SECTION 21.(a) G.S. 163-106 reads as rewritten:

"§ 163-106. Notices of candidacy; pledge; with whom filed; date for filing; withdrawal.

() Time for Filing Notice of Candidacy. — Candidates seeking party primary nominations

for the following offices shall file their notice of candidacy with the State Board of Elections no
earlier than 12:00 noon on the second Monday in February and no later than 12:00 noon on the
last business day in February preceding the primary:

Governor

Lieutenant Governor

All State executive officers
"-~tices of the Supreme Court
Judges of the Court of Appeals
United States Senators

Members of the House of Representatives of the United States

District attorneys

Candidates seeking party primary nominations for the following offices shall file their notice
of candidacy with the county board of elections no earlier than 12:00 noon on the second Monday
in February and no later than 12:00 noon on the last business day in February preceding the

primary:
State Senators

Members of the State House of Representatives

All county offices.

(d)  Notice of Candidacy for Certain Offices to Indicate Vacancy. — In any primary in
which there are two or more vacancies for associate justices for the Supreme Court, two or more

vacancies for the Court of Appeals, or two vacancies for United States Senator from North

Carolina, each candidate shall, at the time of filing notice of candidacy, file with the State Board

of Elections a written statement designating the vacancy to which he *+~ candidate seeks
nomination. Votes cast for a candidate shall be effective only for his-nomination to the vacancy for
which hethe candidate has given notice of candidacy as provided in this subsection.

SECTION 21.(b) G.S. 163-107(a) reads as rewritten:
"(a) Fee Schedule. — At the time of filing a notice of candidacy, each candidate shall pay to
the board of elections with which he-the candidate files under the provisions of G.S. 163-106 a
filing fee for the office he-seeks-sought in the amount specified in the following tabulation:

Office Sought
Governor

Lieutenant Governor
All State executive offices

All Justices of the Supreme Court,
Judges of the C~+t of Appeals, and

District Attorneys of the General
Court of Justice
United States Senator

Members of the United States House
of Representatives

Page 16

Amount of Filing Fee

One percent (1%) of the annual salary of the
office sought

One percent (1%) of the annual salary of the
office sought

One percent (1%) of the annual salary of the
office sought

One percent (1%) of the annual salary of
the office sought

One percent (1%) of the annual salary of the.
office sought

One percent (1%) of the annual salary of
the office sought

Senate Bill 4-First Edition
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SECTION 21.(e) Subchapter X of Chapter 163 of the General Statutes reads as

rewritten:
"SUBCHAPTER X. ELECTION OF APPELEATE SUPERIOR,-SUPERIOR AND
DISTRICT COURT JUDGES.
"Article 25.

"Nomination and Election of Appelate;Superior,-Superior and District Court Judges.
"§ 163-321. Applicability.
The nomination and election of ;
and-superior and district court judges of the General Court of Justlce shall be as provided by thls

Article.
"§ 163-323. Notice of candidacy.

(b)  Time for Filing Notice of Candidacy. — Candidates seeking election to the following
offices shall file their notice of candidacy with the State Board of Elections no earlier than 12:00
noon on the second Monday in February and no later than 12:00 noon on the last business day in
February preceding the election:

b ol Conb o D sl

Judges of the superior courts.

Judges of the district courts.

(f) Notice of Candidacy for Certain Offices to Indicate Vacancy. — In any election in
which there are two or more vacancies for the office of justiee-ofthe-Supreme-Courtjudgeof the
Court-of Appeals;-er-district court judge to be filled by nominations, each candidate shall, at the
time of filing notice of candidacy, file with the State Board of Elections a written statement
designating the vacancy to which the candidate seeks election. Votes cast for a candidate shall be
effective only for election to the vacancy for which the candidate has given notice of candidacy as
provided in this subsection.

A person seeking election for a specialized district judgeship established under G.S. 7A-147
shall, at the time of filing notice of candidacy, file with the State Board of Elections a written
statement designating the specialized judgeship to which the person seeks nomination.

"§ 163-325. Petition in lieu of payment of filing fee.

(b) Requirements of Petition; Deadline for Filing. — [f the candidate is seeking the office of

fastice-of-the-SupremeCourt—judge-of-the-Court-of-Appeals;—er-superior or district court judge,

that individual shall file a written petition with the State Board of Elections no later than 12:00
noon on Monday precedmg the ﬁlmg deadlme before the prlmary I—f—ehe—ef—ﬁee—ts—jas&ee—eﬁﬁfhe

ot S O b S >

signed by five percent (5%) of the registered voters of the election area in which the-effice-will-be
voted—for—the registered voters will vote for the office. The board of elections shall verify the
names on the petition, and if the petition and notice of candidacy are found to be sufficient, the
candidate's name shall be printed on the appropriate ballot. Petitions must be presented to the
county board of elections for verification at least 15 days before the petition is due to be filed with
the State Board of Elections. The State Board of Elections may adopt rules to implement this
section and to provide standard petition forms.

"§ 163-326. Certification of notices of candidacy.

Page 18 Senate Bill 4-First Edition
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(b) Notification of Local Boards. - No later than 10 days after the time for filing notices of
candidacy under the provisions of G.S. 163-323(b) has expired, the chairman of the State Board of
Elections shall certify to the chairman of the county board of elections in each county in the
appropriate district the names of candidates for nomination to e offices of justice-efthe-Supreme
Courbjudge-of-the Court-of Appeals,—and-superior and district court judge who have filed the
required notice and paid the required filing fee or presented the required petition to the State Board
of Elections, so that their names may be printed on the offic il judicial ballot for justice—of-the

Supreme-Courtr-judge-of-the-Courtof Appealssand-superior and district court.

"§ 163-329. Elections to fill vacancy in office created after primary filing pe: )d opens.

(a) General. — If a vacancy is created in the office of justice-of the Supreme-Cou  idge-of

the-Court-of-Appeals;er-judge of superior court after the filing period for the primary opens but
more than 60 days before the general election, and under the Constitution of North Carolina an

election is to be held for that position, such that the office shall be filled in the general election as
provided in G.S. 163-9, the election to fill the office for the remainder of the term shall be
conducted without a primary using the method provided in subsection (b1) of this section. If a
vacancy is created in the office of w&e&eﬁ%he—&ap;eme—@eaﬁ—wdge—eﬁthe—@e&%eﬂ%peals—ef
judge of superior court before the filing period for the primary opens, and under the Constitution
of North Carolina an election is to be held for that position, such that the office shall be filled in
the general election as provided in G.S. 163-9, the election to fill the office for the remainder of
the term shall be conducted in accordance with G.S. 163-322.

(b) Repealed by Session Laws 2006-192, s. 8(a), effective August 3, 2006, and applicable
to vacancies occurring on or after that date.

(bl)  Method for Vacancy Election. — If a vacancy for the office of justice-oftheSupreme
%Waeeﬁh&@ew{—eﬁ#%ppea}s—eﬂudoe of the superior court occurs more than 60 days
before the general election and after the opening of the filing period for the primary, then the State
Board of Elections shall designate a special filing period of one week for candidates for the office.
If more than two candidates file and qualify for the office in accordance with G.S. 163-323, then
the Board shall conduct the election for the office as follows:

(1) When the vacancy described in this section occurs more than 63 days before the
date of the second primary for members of the General Assembly, a special
primary shall be held on the same day as the second primary. The two
candidates with the most votes in the special primary shall have their names
placed on the ballot for the general election eld on the same day as the general
election for members of the General Assembly.

(2) When the vacancy described in this section occurs less than 64 days before the
date of the second primary, a general election for all the candidates shall be
held on the same day as the general election for members of the General
Assembly and the results shall be determined on a plurality basis as provided by
G.S. 163-292.

(3) Repealed by Session Laws 2013-381, s. 51.1, effective January 1, 2014,

(©) Applicable Provisions. — Except as provided in this section, the provisions of this
Article apply to elections conducted under this section.

(d)  Rules. — The State Board of Elections  all adopt rules for the implementation of this
section. The rules are not subject to Article 2A of Chapter 150B of the General Statutes. The rules
shall include the following:

(1) If after the first-choice candidate is eliminated, a ballot does not indicate one of
the uneliminated candidates as an alternative choice, the ballot is exhausted and
shall not be counted after the initial round.

2) The fact that the voter does not designate a second or third choice does not
invalidate the voter's higher choice or choices.

Senate Bill 4-First Edition Page 19
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(3) The fact that the voter gives more than one ranking to the same candidate shall
not invalidate the vote. The highest ranking given a particular candidate shall
count as long as the candidate is not eliminated.

(4)  In case of a tie between candidates such that two or more candidates have an
equal number of first choices and more than two candidates qualify for the
second round, instant runoff voting shall be used to determine which two
candidates shall advance to the second round.

"§ 163-332. Ballots.

(b) Ballots to Be Furnished by County Board of Elections. — It shall be the duty of the
county board of elections to print official ballots for the following offices to be voted for in the
primary:

Jphen e Smemenne Conpe

Judee-efthe Courtef-Appeals:

Superior court judge.

District court judge.

In printing ballots, the county board of elections shall be governed by instructions of the State
Board of Elections with regard to width, color, kind of paper, form, and size of type.

Three days before the election, the chairman of the county board of elections shall distribute
official ballots to the chief judge of each precinct in his county, and the chief judge shall give a
receipt for the ballots received. On the day of the primary, it shall be the chief judge's duty to have
all the ballots so delivered available for use at the precinct voting place.

SECTION 21.(f) G.S. 163-323(h) is repealed.
SECTION 21.(g) G.S. 163-165.5(a)(4) reads as rewritten:

"(4) Party designations in partisan ballot #tems—and—in-nenpartisan—ballotitems-as

required-by-G-5—163-323(hitems."
SECTION 21.(h) This Part becomes effective January 1, 2018, and applies to

primaries and elections held on or after that date.

PART IV. MODIFY APPELLATE REVIEW OF CERTAIN CASES
SECTION 22.(a) G.S. 7A-16 reads as rewritten:
"§ 7A-16. Creation and organization.

The Court of Appeals is created effective January 1, 1967. It shall consist initially of six
judges, elected by the qualified voters of the State for terms of eight years. The Chief Justice of the
Supreme Court shall designate one of the judges as Chief Judge, to serve in such capacity at the
pleasure of the Chief Justice. Before entering upon the duties of his office, a judge of the Court of
Appeals shall take the oath of office prescribed for a judge of the General Court of Justice.

The Governor on or after July 1, 1967, shall make temporary appointments to the six initial
judgeships. The appointees shall serve until January 1, 1969. Their successors shall be elected at
the general election for members of the General Assembly in November, 1968, and shall take
office on January 1, 1969, to serve for the remainder of the unexpired term which began on
January 1, 1967.

Upon the appointment of at least five judges, and the designation of a Chief Judge, the court is
authorized to convene, organize, and promulgate, subject to the approval of the Supreme Court,
such supplementary rules as it deems necessary and appropriate for the discharge of the judicial
business lawfully assigned to it.

Effective January 1, 1969, the number of judges is increased to nine, and the Governor, on or
after March 1, 1969, shall make temporary appointments to the additional judgeships thus created.
The appointees shall serve until January 1, 1971. Their successors shall be elected at the general
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delegate any duties and responsibilities as may be necessary to ensure the proper management of
the Industrial Commission. Notwithstanding the provisions of this Chapter, Chapter 143A, and
Chapter 143B of the General Statutes, the chairman may hire or fire personnel and transfer
personnel within the Industrial Commission.

The Governor may designate one vice-chairman from the remaining commissioners. The
vice-chairman shall assume the powers of the chairman upon request of the chai an or when the
chairman is absent for 24 hours or more. The authority delegated to the vice- iirman shall be
relinquished immediately upon the return of the chairman or at the request of the chairman."

SECTION 24.(b) G.S. 97-77(al), as amended by subsection (a) of this section, reads
as rewritten:

"(al) Appointments of commissioners are subject to confirmation by the General Assembly
by joint resolution. The names of commissioners to be appointed by the Governor shall be
submitted by the Governor to the General Assembly for confirmation by the General Assembly on
or before March 1 of the year of expiration of the term. If the Governor fails to timely submit
nominations, the General Assembly shall appoint to fill the succeeding ter upon the joint
recommendation of the President Pro Tempore of the Senate and the Speaker of the House of
Representatives in accordance with G.S. 120-121 not inconsistent with this section.

In case of death, incapacity, resignation, or any other vacancy in the office of any
commissioner prior to the expiration of the term of office, a nomination to fill the vacancy - the

“““““ inder ~* *he »~~xpired “~~n shall be submitted by the Governor within four weeks after the
vacancy arises to the General Assembly for confirmation by the General Assembly. A >intments
- = : ‘emainder i f the

Governor fails to timely nominate a person to fill the vacancy, the General Assembly shall appoint
a person to fill the remainder of the unexpired term upon the joint recommendation of the
President Pro Tempore of the Senate and the Speaker of the House of Representatives in
accordance with G.S. 120-121 not inconsistent with this section. If a vacancy aris. or exists
pursuant to this subsection when the General Assembly is not in session, and the appointment is
deemed urgent by the Governor, the commissioner may be appointed and serve o an interim basis
pending confirmation by the General Assembly. For the purpose of this subsection, the General
Assembly is not in session only (i) prior to convening of the Regular Session, (ii) during any
adjournment of the Regular Session for more than 10 days, and (iii) after sine die adjournment of
the Regular Session.

No person while in office as a commissioner may be nominated or appointed on an interim
basis to fill the remainder of an unexpired term, or to a full term that commences prior to the
expiration of the term that the commissioner is serving."

SECTION 24.(¢) Subsection (a) of this section is effective when it becomes law and
applies to appointments made on or after that date. Subsection (b) of this section becomes
effective December 31, 2016, and applies to appointments made on or after that date.

PART VL. EFFECTIVE DATE

SECTION 25. If any provision of this act or its application is held invalid, the
invalidity does not affect other provisions or applications of this act that can be given effect
without the invalid provisions or application, and to this end, the provisions of this act are
severable.

SECTION 26. Except as otherwise provided, this act is effective when it becomes

law.
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OVERVIEW: Senate Bill 4 would (i) combine the functions of the State Ethics Commission, the
lobbying section of the Office of the Secretary of State, and the State Board of Elections under a new
State agency: the Bipartisan State Board of Elections and Ethics Enforcement; (ii) clarify the
General Assembly's authority in apportionment and redistricting matters; (iii) restore partisan
elections for the North Carolina Supreme Court and Court of Appeals; (iv) modify appellate review of
certain cases; and (v) modify the term of Industrial Commissioners appointed to fill a vacancy.

BILL ANALYSIS: PART ONE

‘ CURRENT LAW: The State Ethics Commission (SEC) administers the State Government Ethics Act,
including providing ethics guidance to public servants and ethics education to covered persons and
legislative employees. The advisory authority of the SEC includes advising all persons affected by the
lobbying laws, Chapter 120C of the General Statutes. The SEC consists of eight members (four
appointed by the Governor and four appointed by the General Assembly, two of v om are
recommended by the Speaker of the House and two of whom are recommended by the Pre ent Pro
Tempore of the Senate), with a bi-partisan make up. The Governor appoints the chair of e SEC.
Members of the SEC serve four year terms and may be reappointed. Members 1y not: (i) hold or be a
candidate for any office of the United States, North Carolina, or political subdivision of the State, (ii)
hold office in any political party above the precinct level; (iii) participate in or contribute to political
campaigns of covered persons; or (iv) be employed by the State, community college, school system, or
serve as a member of any other State board.

The Department of the Secretary of State registers and regulates lobbying in North Carolina.

The State Board of Elections (SBE) administers elections and campaign finance and provides guidance,
advice, and training for elections and campaign finance to the county boards of elections. The SBE
consists of five members, all of whom are appointed by the Governor from a list of nominees submitted
to the Governor by the State party chairman of each of the two political parties having the highest
number of registered affiliates as reflected by the latest registration statistics published by the SBE. No
more than three members can be of the same political party. The SBE organizes itself by electing one of
its members chairman and another secretary. Members may not: (i) hold or be a candidate for any office
under the government of the United States, North Carolina, or political subdivision of the State; (ii) hold

‘aren Cochrane-Brown |I| ]H nl ‘H ||I|“”m ‘I |’ “l H|
< T -

Director
S 4 - S MS 1 E 1 - v -2
This bill analysis was prepared by the nonpartisan legislative staff for the use of legislators in their deliberations and does not constitute an official statement of legislative intent.

Legislative Analysis
Division




Senate Bill 4

Page 2

any office in a political party or organization; or (iii) be a campaign manager or treasurer of any
candidate in a primary or election.

County boards of elections consist of three registered voters of each county. No more than two
members of the county board of elections may belong to the same political party.

Section 1 would direct the Revisor of Statutes to recodify Chapter 138A of the General Statutes (State
Government Ethics Act), Chapter 120C of the General Statues (Lobbying), and Chapter 163 of the
General Statutes (Elections and Election Laws) into a new Chapter 138B of the General Statutes to be
entitled "Elections and Enforcement Enforcement Act." Within the recodification process, the Revisor
would be authorized to make other technical and conforming changes as the Revisor deems appropriate.

Section 2 would establish the new Bipartisan State Board of Elections and Ethics Enforcement (Board).
Membership of the Board:

The Board would consist of eight individuals registered to vote in North Carolina. Members would
be appointed as follows:

o Governor would appoint four members. The State party chairs of the two parties with the
highest voter registration would each submit a list of three names, and the Governor would
select two each from the respective party's list.

o St terofti 77 e would recommend two members to be appointed by the General
Assembly. Both the majority and minority leader of the House would submit a list of three
names to the Speaker, who must recommend one member from the party with the highest
voter registration, and one member from the party with the second highest voter registration
from those lists.

o Presider* "vo Tempore would recommend two members to be appointed by the General
Assembly. Both the majority and minority leader of the Senate would submit a list of three
names to the President Pro Tempore, who must recommend one member from the party with
the highest voter registration, and one member from the party with the second highest voter
registration from those lists.

Members would serve four year terms, beginning May 1 immediately following the election of the
Governor.

Members could be removed from the Board only for misfeasance, malfeasance, or nonfeasance by
the member's appointing authority. Vacancies on the Board would be filled by an individual
affiliated with the same political party as the vacating member.

At the first meeting held after new appointments are made, and annually in May thereafter, members
would organize themselves by electing one of its members chair and one of its members vice-chair,
each to serve a year term. In an odd numbered year, the chair would be a member of the political
party with the highest number of registered affiliates and the vice-chair would be a member of the
political party with the second highest number of registered affiliates. In an even numbered year, the
chair would be a member of the political party with the second highest number of registered
affiliates and the vice-chair would be a member of the political party with the highest number of
registered affiliates. The Board would also elect one of its members secretary, to serve a four year
term.
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‘ Membership eligibility:

e Members of the Board would be prohibited from:

o Holding elective or appointive office under the federal government, State government, or any
political subdivision of the State.

o Holding office in a political party or organization.

o Being a candidate for any office.

o Serving as a campaign manager or treasurer of any candidate for office.

o Making reportable contributions to candidates over which the Board would have jurisdiction.
o Registering as a lobbyist.

o Making written or oral statements for general distribution supporting or opposing clearly
identified candidates for office or clearly identified referendum or ballot issue proposals.

o Soliciting contributions for a candidate, political committee, or referendum committee.
ANAnndloann mnead contlon s
e The Board would be required to meet at least monthly.
e Six members of the Board would constitute a quorum.

e Except where required by law to act unanimously, a majority vote for action by the Board would
‘ require six of the eight members.

Powers of chair:

e The chair would have the power to administer oaths, issue subpoenas, summon witnesses, and
compel evidence. In the absence of or refusal of the chair to act, any six members could exercise
such powers, and any member may administer an oath.

Executive Dir~~~-:

e The Board would appoint an Executive Director for a term of four years, beginning May 15 after
the first meeting held after new appointments to the Board are made. The Executive Director
would be the chief State elections official.

Sections 3 and 4 would make various technical and conforming changes.

Section § would make a variety of substantive, conforming, and technical changes, including:

e County boards of elections would increase from three to four members. Two members would be
of the political party with the highest number of registered affiliates and two from t/  political
party with the second highest number of registered affiliates. Three members would constitute a
quorum, and unless required by law to act unanimously, a majority vote for action of the board
would require three of the four members.

e The Board would have to conclude all campaign finance investigations no later than one year
from the date of the start of the investigation, unless the Board has reported an apparent violation
to the proper district attorney and additional investigation of the apparent violation . deemed
necessary by the Board.

Section 6 would direct the Joint Legislative Elections Oversight Committee to study the budgets,
programs, and policies of the State Board and county boards of elections.
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Coctions 7-18 outline the transfer of authority, powers, duties and functions, records, personnel,
property, and unexpended balances of appropriations from the SEC, SBE, and the lobbying registration
and lobbying enforcement functions of the Secretary of State to the new Board. The bill requires the
Board to report initially by April 1, 2018, and again by March 1, 2019, to the Joint Legislative
Commission on Government Operations, the Joint Legislative Elections Oversight Committee, and the
Legislative Ethics Committee on any recommendations for statutory changes needed for implementation
of this consolidation.

The members of the SEC serving on December 31, 2016, would constitute and serve as members of the
new Board until June 30, 2017. The new members of the Board would take office July 1, 2017. Until
such time as the Board appointed in 2017 appoints an Executive Director, the Executive Director of the
SBE will serve as the Executive Director of the Board.

EFFECTIVE DATE: Part One of Senate Bill 4 would become effective January 1, 2017.

BILL ANALYSIS: PART TWO

Section 20 would provide the State Board of Elections and the county boards of elections do not have
any authority to alter, amend, correct, impose, or substitute any plan apportioning or redistricting State
legislative or congressional districts, even in emergency situations.

EFFECTIVE DATE: Section 20 of Senate Bill 4 would become effective when the bill becomes law.

BILL ANALYSIS: PART THREE

CURRENT LAW: Prior to 1996, elections of judges in North Carolina were conducted in a partisan

manner. In 1996, the law governing the elections of superior court judges was amended to make those

elections nonpartisan. In 2001, the law governing the elections of district court judges was amended to

make those elections nonpartisan. In 2002, the law governing the elections of appellate court judges was

amended to make those elections nonpartisan, beginning with the 2004 elections. As a result, currently,

all elections of appellate court, superior court, and district court judges in North Carolina are conducted
1 a nonpartisan manner.

Appellate Court justices are elected statewide, and serve eight year terms. In 2015, the General
Assembly changed the law to require candidates running in non-partisan races for Court of Appeals
1dge to have the candidate's party affiliation printed on the ballot (S.L. 2015-292).

In 2015, the General Assembly also established a process for the initial contested election, and potential
subsequent retention election, of justices of the North Carolina Supreme Court (S.L. 2015-66). The law
would have allowed incumbent justices seeking reelection to run for reappointment in a retention
election with no challengers. Only if voters did not support keeping the justice in office for another
eight year term would other candidates be allowed to run for the seat. The law was challenged, and a
three-judge panel overturned the law on the basis that this change could not be made without a statewide
vote on whether to change the North Carolina Constitution. In Faires v. State Board of Elections, (filed
May 6, 2016), the North Carolina Supreme Court was equally divided with three justices voting to
affirm and three justices voting to reverse the three-judge panel. Accordingly, the ruling of the three-
judge panel was left undisturbed and without precedential value.

The Superior and District Court Divisions of the General Court of Justice consist of various district
courts organized in territorial districts, with at least one district judge in each district. The General
Assembly determines the number of judges for each district. Each judge must be a resident of the
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district to which he or she is elected. Superior Court judges serve eight-year terms; district court judges
serve four-year terms. Vacancies in the offices are filled for the unexpired term by appointment of the
Governor from nominations submitted by the district bar. If elected from a district, nominees must be
residents of the district who are licensed to practice law in the district and who are members of the same
political party as the vacating judge.

The provisions for nonpartisan judicial races are set out in Article 25 of Chapter 163 of the General
Statutes. Candidates run in nonpartisan primaries, held on the same day in May as the party = maries.
The primaries reduce the field to twice the number to be elected, eliminating additional candidates.
Then, the reduced field runs in the November general election. The system is patterned al  the
nonpartisan primary and elections used by some cities to elect their mayors and city councils. The
nonpartisan primaries and elections are by district for superior and district court judges.

anei~=- 27 would make various changes in the General Statutes to restore partisan elections for the
North Carolina Supreme Court and the North Carolina Court of Appeals.

EFFECTIVE DATE: Part Three of Senate Bill 4 would become effective January 1, 2018, and would
apply to primaries and elections on or after that date.

BILL ANALYSIS: PART FOUR
Section 22.(a

Current law: G.S. 7A-16 provides that the Court of Appeals has 15 judges, the court is authorized to sit
in panels of three judges each, and three judges constitute a quorum for the transaction of the court's
business (except for issuance of certain writs).

Section 22.(a) of the bill would amend G.S. 7A-16 to permit the Court of Appeals to sit en banc to hear
or rehear any appeal upon the vote of a majority of the judges on the court, and would revise the quorum
requirement to provide that for the purpose of transacting business sitting en banc, a majority of the
judges of the court constitute a quorum.

Section 22.(b)

Current law: G.S. 7A-27(al) grants a right of direct appeal to the Supreme Court from any ial court
order holding an act of the General Assembly to be invalid on its face because it violates the North
Carolina Constitution or federal law. G.S. 7A-27(b)(3)f. authorizes appeal to the Court of Appeals from
a trial court's order granting temporary injunctive relief enjoining the enforcement of an act of the
General Assembly as applied against a party to a civil cause when the State is a party to the action. This
authority does not apply with respect to appeals in facial challenges to an act's validity heard by a three-
judge panel pursuant to G.S. 1-267.1.

Section 22.(b) of the bill would repeal G.S. 7A-27(al), thereby eliminating the right to appeal directly to
the Supreme Court from a trial court order holding an act to be facially invalid because it violates the
No Carolina Constitution or federal law, and would make conforming changes to G.S. 7A-27(b) and

(0.
Section 22.(c)

Current Law: G.S. 7A-30(2) provides a right of appeal to the Supreme Court from a decision of the
Court of Appeals rendered in a case in which there is a dissent.

Section 23.(c) of the bill would amend G.S. 7A-30(2) to provide that:
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o There is an appeal of right to the Supreme Court from a decision of the Court of Appeals sitting
as a panel of three in which there is a dissent.

e This right of appeal does not arise until after:

o The Court of Appeals sitting en banc has rendered a decision in the case, if the case was
heard en banc, or

o The time for filing a motion for rehearing of the cause by the Court of Appeals has expired or
the Court of Appeals has denied the motion for rehearing.

Section 22.(d)

Current law: G.S. 7A-31(a) permits the Supreme Court, in its discretion, to certify for its review any
appeal taken to the Court of Appeals, upon motion of any party or on its own motion, either before or
after it has been determined by the Court of Appeals, except for appeals from specified agencies to
which this provision expressly does not apply. G.S. 7A-31(b) sets forth the criteria that must be met in
order for the appeal to be certified for review by the Supreme Court before its determination in the Court
of Appeals; G.S. 7A-31(c) sets forth the criteria that must be met in order for an appeal to be certified
for Supreme Court review after its determination in the Court of Appeals.

Section 22(d) of the bill amends G.S. 7A-31(a):

¢ By adding a reference to appeals heard by the Court of Appeals sitting en banc, to conform to the
changes made in Section 22.(a) of the bill.

¢ By making appeals from the Commissioner of Insurance under G.S. 58-65-131(c) not authorized
to be certified for discretionary review before a determination by the Court of Appeals, to
conform to the changes made in Section 22.(e) of the bill.

Section 22.(e)

Current law: G.S. 58-65-131(c) provides that any party to an appeal to the Court of Appeals from certain
orders of the Commissioner of Insurance may petition the Supreme Court to certify the case for
discretionary review prior to determination by the Court of Appeals.

Section 22.(e) of the bill would amend G.S. 58-65-131(c) to eliminate language granting a party to an
appeal from certain orders of the Commissioner of Insurance the right to seek discretionary review by
the Supreme Court prior to the appeal's determination by the Court of Appeals.

Section 22.

Current Law: G.S. 120-2.5 provides an appeal of right directly to the Supreme Court from any final
order or judgment of a court declaring unconstitutional or otherwise invalid an act apportioning or
redistricting State legislative or congressional districts.

Section 22.(f) of the bill would repeal G.S. 120-2.5 in its entirety.
EFFECTIVE DATE: Section 22 of Senate Bill 4 would become effective when the bill becomes law.

Section 23.(a)

Current law: G.S. 1A-1, Rule 42(b)(4) of the Rules of Civil Procedure, provides that, in an action
making a facial challenge to an act of the General Assembly required to be transferred for hearing to a
three-judge panel in Wake County Superior Court, the court in which the action originated retains
jurisdiction over all matters other than the challenge to the act's facial validity.
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Section 23.(a) of the bill would amend Rule 42(b)(4) to provide that the original court shall rule on a
motion filed under Rule 11 or a motion to dismiss filed under Rule 12(b)(1) through (7), except that it
may decline to rule on a motion to dismiss under Rule 12(b) (6) based on a failure to state a claim upon
which relief can be granted, in which case that motion shall be decided by the three-judge panel.

EFFECTIVE DATE: Section 23 of Senate Bill 4 would become effective February 1, 2017, and
applies to motions filed on or after that date.

BILL ANALYSIS: PART FIVE
Section 24

Current law: Vacancies on the Industrial Commission are currently filled only for the remainder of the
unexpired term.

Section 24.(a) of the bill would provide that appointments to fill vacancies on the Industrial Commission
would be for a term of six years plus the remainder of the unexpired term.

Section 24.(b) of the bill would provide that appointments to fill vacancies on the Industrial Commission
would be for the remainder of the unexpired term only.

EFFECTIVE DATE: Section 24.(a) of Senate Bill 4 would become effective when becomes law,
and applies to appointments made on or after that date. Section 24.(b) of Senate Bill 4 would become
effective December 31, 2016, and applies to appointments made on or after that date.
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Description: Scope: Provide reasonable assistance to covered persons; render advisory opinions as requested.
Develop readily understandable forms, policies, and procedures to accomplish purposes of the Chapter.
Receive and evaluate statements of economic interests filed. Investigate alleged violations. Oversee
ethics educational programs. Conduct continuing study of governmental ethics in the State. Adopt
procedures and guidelines to implement Chapter. Publish lists of non-advisory boards, covered persons,
and, annually, statistics on complaints.

Reports: Report annually to the General Assembly and the Governor on the Commission’s activities and
generally on the subject of public disclosure, ethics, and conflicts of interest, including recommendations
for administrative and legislative action, as the Commission deems appropriate.

Membership: 4-year terms. Governor appoints Chair annually. Membership elects Vice-Chair.

Meetings: Commission shall meet at least quarterly.

Created/effective 08-04-2006

Authority: G.S. 138A-6; SL2006-201 sec. 1; HB 1843
Expiration Date: Subject to GS 120-121: Y
Contact: Perry Newson Contact Title: Executive Director
ContactPhone: (919) 814-3600 . Contact Email: ethics.commission
@doa.nc.gov
WebPage: www.ethicscommis Center Code: Number of Members: 8
sion.nc.gov
Member expenses paid according to G.S5.120-3.1,138-5, or 138-6: Y
Requirements: * Member (2, not of same party) - appointed by GA on recommendation of Pro Tem

* Member (2, not of same party) - appointed by GA on recommendation of Speaker
* Member (4, no more than two of same political party) - appointed by Governor

Appointee/Positions:

Hon. Robert Farmer
Requirement: Member (4, no more than two of same political party) - appointed by Governor

Appointing Officer: Patrick McCrory

Appointment Date: 12/20/2013 Term Begins: 01/01/2014 Term Ends: 12/31/2017
Contact/Business Address: Other Address:
107 Kipling Place Information not available for this Appointee

Raleigh, NC 27609

Phone: FAX: Phone: FAX:

County: Wake
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Ms. Jane Flowers Finch

Requirement: Member (4, no more than two of same political party) - appointed by Governor

Appointing Officer: Patrick McCrory

Appointment Date: 01/19/2016 Term Begins: 01/01/2016 Term Ends: 12/31/2019
Contact/Business Address: Other Address:
1810 Craig Street Information not available for this Appointee

Raleigh, NC 27608

Phone: FAX: Phone: FAX:

County: Wake

Mr. Tommy D. McKnight

Requirement: Member (2, not of same party) - appointed by GA on recommendation of Speaker

Appointing Officer:  Thomas R. Tillis

Appointment Date: 01/05/2015 Term Begins: 01/01/2015 Term Ends: 12/31/2018
Contact/Business Address: Other Address:
1104 East &th Street Information not available for this Appointee

Roanoke Rapids, NC 27870

Phone: FAX: Phone: FAX:
‘ County: Halifax

Mr. Robert L. Moseley Jr.

Requirement: Member (2, not of same party) - appointed by GA on recommendation of Speaker

Appointing Officer:  Thomas R. Tillis

Appointment Date: 12/31/2014 Term Begins: 01/01/2013 Term Ends: 12/31/2016
Contact/Business Address: Other Address:
2820 Van Dyke Avenue Information not available for this Appointee

Raleigh, NC 27607

Phone: FAX: Phone: FAX:

County: Wake
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Dr. Clarence G. Newsome

Requirement: Member (2, not of same party) - appointed by GA on recommendation of Pro Tem

Appointing Officer: Philip Edward Berger

Appointment Date: 05/28/2015 Term Begins: 01/01/2014 Term Ends: 12/31/2018
Contact/Business Address: Other Address:
Shaw University Information not available for this Appointee

118 East South Street
Raleigh, NC 27601

Phone: FAX: Phone: FAX:
County: Wake

Mr. Patrick Roberts
Requirement: Member (4, no more than two of same political party) - appointed by Governor

Appointing Officer: Patrick McCrory

Appointment Date: 01/28/2016 Term Begins: 01/01/2016 Term Ends: 12/31/2019
Contact/Business Address: Other Address:
9825 San Remo Place Information not available for this Appointee

Wake Forest, NC 27587

Phone: FAX: Phone: FAX:
County: Wake

Hon. George L. Wainwright Jr.
Requirement: Member (4, no more than two of same political party) - appointed by Governor

Appointing Officer:  Patrick McCrory

Appointment Date: 03/28/2014 Term Begins: 01/01/2014 Term Ends: 12/31/2017
Contact/Business Address: Other Address:
5206 Driftwood Lane Information not available for this Appointee

Morehead City, NC 28557

Phone: FAX: Phone: FAX:

County: Carteret
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Appointing Officer: Philip Edward Berger

Appointment Date: 05/28/2015 Term Begins: 01/01/2013 Term Ends: 12/31/2016
Contact/Business Address: Other Address:
1982 Cedar View Drive Information not available for this Appointee

Greensboro, NC 27455

Phone: FAX: Phone: FAX:

County: Guilford

te:The date 1/1/3000 is used as a default date for 'Ex Officio' and ‘At Pleasure of Appointing Officer' appointments when no other term
umiting date is available.
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GENERAL ASSEMBLY OF NORTH CAROLINA
SESSION 2005

SENATE BILL 523

Short Title: En Banc Procedure. (Public)

Sponsors:  Senators Clodfelter; and Rand.

Referred to: Judiciary I.

March 15, 2005

A BILL TO BE ENTITLED
AN ACT TO PROVIDE FOR THE NORTH CAROLINA COURT OF APPEALS TO
CONDUCT EN BANC PROCEEDINGS.
The General Assembly of North Carolina enacts:
SECTION 1. G.S. 7A-16 reads as rewritten:
"§ 7A-16. Creation and organization.

The Court of Appeals is created effective January 1, 1967. It shall consist initially of
six judges, elected by the qualified voters of the State for terms of eight years. The
Chief Justice of the Supreme Court shall designate one of the judges as Chief Judge, to
serve in such capacity at the pleasure of the Chief Justice. Before entering upon the
duties of his office, a judge of the Court of Appeals shall take the oath of office
prescribed for a judge of the General Court of Justice.

The Governor on or after July 1, 1967, shall make temporary appointments to the six
initial judgeships. The appointees shall serve until January 1, 1969. Their successors
shall be elected at the general election for members of the General Assembly in
November, 1968, and shall take office on January 1, 1969, to serve for the remainder of
the unexpired term which began on January 1, 1967.

Upon the appointment of at least five judges, and the designation of a Chief Judge,
the court is authorized to convene, organize, and promulgate, subject to the approval of
the Supreme Court, such supplementary rules as it deems necessary and appropriate for
the discharge of the judicial business lawfully assigned to it.

Effective January 1, 1969, the number of judges is increased to nine, a1 the
Governor, on or after March 1, 1969, shall make temporary appointments to the
additional judgeships thus created. The appointees shall serve until January 1, 1971.
Their successors shall be elected at the general election for members of the General
Assembly in November, 1970, and shall take office on January 1, 1971, to serve for the
remainder of the unexpired term which began on January 1, 1969.

Effective January 1, 1977, the number of judges is increased to 12; and the
Govemor, on or after July 1, 1977, shall make temporary appointments to the additional
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Court for review by the Supreme Court. If the cause is certified for transfer to the
Supreme Court before its determination in the Court of Appeals, review is not had in the
Court of Appeals but the cause is forthwith transferred for review in the first instance by
the Supreme Court. If 1 : cause is certified for transfer to the Supreme Court after its
determination by the C rt of Appeals, the Supreme Court reviews the decision of the
Court of Appeals.

Except in motions within the purview of G.S.7A-28, the State may move for
certification for review of any criminal cause, but only after determination of the cause
by the Court of Appeals."

SECTION 4. The Supreme Court, in consultation with the Court of Appeals,
is respectfully requeste to adopt rules of procedure for en banc proceedings in the
Court of Appeals.

SECTION 5. This act is effective when it becomes law.

Senate Bill 523-First Edition Page 3
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GENERAL ASSEMBLY OF NORTH CAROLINA
SESSION 2005

SENATE BILL 523

Short Title: En Banc Procedure. (Public)

Sponsors:  Senators Clodfelter; and Rand.

Referred to: Judiciary 1.

March 15, 2005

A BILL TO BE ENTITLED
AN ACT TO PROVIDE FOR THE NORTH CAROLINA COURT OF APPEALS TO
CONDUCT EN BANC PROCEEDINGS.
The General Assembly of North Carolina enacts:
SECTION 1. G.S. 7A-16 reads as rewritten:
"§ 7A-16. Creation and organization.

The Court of Appeals is created effective January 1, 1967. It shall consist initially of
six judges, elected by the qualified voters of the State for terms of eight years. The
Chief Justice of the Supreme Court shall designate one of the judges as Chief Judge, to
serve in such capacity at the pleasure of the Chief Justice. Before entering upon the
duties of his office, a judge of the Court of Appeals shall take the oath of office
prescribed for a judge of the General Court of Justice.

The Governor on or after July 1, 1967, shall make temporary appointments to the six
initial judgeships. The appointees shall serve until January 1, 1969. Their successors
shall be elected at the general election for members of the General Assembly in
November, 1968, and shall take office on January 1, 1969, to serve for the remainder of
the unexpired term which began on January 1, 1967.

Upon the appointment of at least five judges, and the designation of a Chief Judge,
the court is authorized to convene, organize, and promulgate, subject to the approval of
the Supreme Court, such supplementary rules as it deems necessary and appropriate for
the discharge of the judicial business lawfully assigned to it.

Effective January 1, 1969, the number of judges is increased to nine, and the
Governor, on or after March 1, 1969, shall make temporary appointments to the
additional judgeships thus created. The appointees shall serve until January 1, 1971.
Their successors shall be elected at the general election for members of the General
Assembly in November, 1970, and shall take office on January 1, 1971, to serve for the
remainder of the unexpired term which began on January 1, 1969.

Effective January 1, 1977, the number of judges is increased to 12; and the
Governor, on or after July 1, 1977, shall make temporary appointments to the additional
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Court for review by the Supreme Court. If the cause is certified for transfer to the
Supreme Court before its determination in the Court of Appeals, review is not had in the
Court of Appeals but the cause is forthwith transferred for review in the first instance by
the Supreme Court. If the cause is certified for transfer to the Supreme Court after its
determination by the Court of Appeals, the Supreme Court reviews the decision of the
Court of Appeals.

Except in motions within the purview of G.S.7A-28, the State may move for
certification for review of any criminal cause, but only after determination of the cause
by the Court of Appeals."

SECTION 4. The Supreme Court, in consultation with the Court of Appeals,
is respectfully requested to adopt rules of procedure for en banc proceedings in the
Court of Appeals.

SECTION 5. This act is effective when it becomes law.

Senate Bill 523-First Edition Page 3
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SESSION 1999

SENATE BILL 800

Short Title: En Banc Procedure. (Public)

Sponsors: Senators Rand; Clodfelter and Cooper.

Referred to: Judiciary I.

April 12, 1999

A BILL TO BE ENTITLED
AN ACT TO PROVIDE FOR THE NORTH CAROLINA COURT OF APPEALS TO
CONDUCT EN BANC PROCEEDINGS.
The General Assembly of North Carolina enacts:
Section 1. G.S. 7A-16 reads as rewritten:
"§ 7A-16. Creation and organization.

The Court of Appeals is created effective January 1, 1967. It shall consist initially of
six judges, elected by the qualified voters of the State for terms of eight years. The Chief
Justice of the Supreme Court shall designate one of the judges as Chief Judge, to serve in
such capacity at the pleasure of the Chief Justice. Before entering upon the duties of his
office, a judge of the Court of Appeals shall take the oath of office prescribed for a judge
of the General Court of Justice.

The Governor on or after July 1, 1967, shall make temporary appointments to the six
initial judgeships. The appointees shall serve until January 1, 1969. Their successors shall
be elected at the general election for members of the General Assembly in November,
1968, and shall take office on January 1, 1969, to serve for the remainder of the
unexpired term which began on January 1, 1967.

Upon the appointment of at least five judges, and the designation of a Chief Judge, the
court is authorized to convene, organize, and promulgate, subject to the approval of the






00 ~J N Lt b W N =

LW N NN DNDNDNDNDDNDN = e e e m e e
O O 00NN AW = O VO BRWN = OO

GENERAL ASSEMBLY OF NORTH CAF )LINA 1999

Supreme Court, such supplementary rules as it deems necessary and appropriate for the
discharge of the judicial business lawfully assigned to it.

Effective January 1, 1969, the number of judges is increased to nine, and the
Governor, on or after 41arch 1, 1969, shall make temporary appoin :nts to the
additional judgeships thus created. The appointees shall serve until January 1, 1971.
Their successors shall be elected at the general election for members of the General
Assembly in November, 1970, and shall take office on January 1, 1971, to serve for the
remainder of the unexpired term which began on January 1, 1969.

Effective January 1, 1977, the number of judges is increased to 12; and the Governor,
on or after July 1, 1977, shall make temporary appointments to the additional judgeships
thus created. The appointees shall serve until January 1, 1979. Their successors shall be
elected at the general election for members of 1e General Assembly in November, 1978,
and shall take office on January 1, 1979, to serve the remainder of the unexpired term
which began on January 1, 1977.

The Court of Appeals shall sit in panels of three judges eseh-—each, and may also sit en
banc v=~- -~ ~ate of a majori~ ~f the judges of the court. The Chief Judge insofar as
practicable shall assign the members to panels in such fashion that each member sits a
substantially equal number of times with eac other member. He shall preside over the
panel of which he is a member, and shall designate the presiding judge of the other panel
or panels.

Three judges shall constitute a quorum for the transaction of the business of the court,
except as may be provided in § 7A-32.

[n the event the Chief Judge is unable, on account of absence or temporary incapacity,
to perform the duties placed upon him as Chief Judge, the Chief Justice shall appoint an
acting Chief Judge from the other judges of the Court, to temporarily discharge the duties
of Chief Judge."

Section 2. The Supreme Court, in consultation with the Court of Appeals, is
respectfully requested to adopt rules of procedure for en banc proceedings in the C¢ 1 of
Appeals.

Section 3. This act is effective when it becomes law.

Page 2 SENATE BILL 800 version 1
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Description: Scope: Provide reasonable assistance to covered persons; render advisory opinions as requested.
Develop readily understandable forms, policies, and procedures to accomplish purposes of the Chapter.
Receive and evaluate statements of economic interests filed. Investigate alleged violations. Oversee
ethics educational programs. Conduct continuing study of governmental ethics in the State. Adopt
procedures and guidelines to implement Chapter. Publish lists of non-advisory boards, covered persons,
and, annually, statistics on complaints.

Reports: Report annually to the General Assembly and the Governor on the Commission's activities and
generally on the subject of public disclosure, ethics, and conflicts of interest, including recommendations
for administrative and legislative action, as the Commission deems appropriate.

Membership: 4-year terms. Governor appoints Chair annually. Membership elects Vice-Chair.

Meetings: Commission shall meet at least quarterly.

Created/effective 08-04-2006

Authority: G.S. 138A-6; SL2006-201 sec. 1; HB 1843
Expiration Date: Subject to GS 120-121: Y
Contact: Perry Newson Contact Title: Executive Director
ContactPhone: (919) 814-3600 . Contact Email: ethics.commission
@doa.nc.gov
age: www.ethicscommis Center Code: Number of Members: 8
sion.nc.gov
Member expenses paid according to G.5.120-3.1,138-5, or 138-6: Y
Requirements: * Member (2, not of same party) - appointed by GA on recommendation of Pro Tem

* Member (2, not of same party) - appointed by GA on recommendation of Speaker
* Member (4, no more than two of same political party) - appointed by Governor

Appointee/Positions:

Hon. Robert Farmer
Requirement: Member {4, no more than two of same political party) - appointed by Governor

Appointing Officer:  Patrick McCrory

Appoi 1ent Date: 12/20/2013 Term Begins: 01/01/2014 Term Ends: 12131/2017
Contact/Business Address: Other Address:
107 Kipling Place Information not available for this Appointee

Raleigh, NC 27609

Phone: FAX: Phone: FAX:

County: Wake
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Ms. Jane Fiowers Finch

Requirement: Member (4, no more than two of same political party) - appointed by Governor

Appointing Officer: Patrick McCrory

Appointment Date: 01/19/2016 Term Begins: 01/01/2016 Term Ends: 12/31/2019
Contact/Business Address: Other Address:
1810 Craig Street Information not available for this Appointee

Raleigh, NC 27608

Phone: FAX: Phone: FAX:

County: Wake

Mr. Tommy D. McKnight

Requirement: Member (2, not of same party) - appointed by GA on recommendation of Speaker

Appointing Officer:  Thomas R. Tillis

Appointment Date: 01/05/2015 Term Begins: 01/01/2015 Term Ends: 12/31/2018
Contact/Business Address: Other Address:
1104 East &th Street Information not available for this Appointee

Roanoke Rapids, NC 27870

Phone: FAX: Phone: FAX:

County: Halifax

Mr. Robert L. Moy Jr.
Requirement: Member (2, not of same party) - appointed by GA on recommendation of Speaker

Appointing Officer: Thomas R. Tillis

Appointment Date: 1213112014 Term Begins: 01/01/2013 Term Ends: 12/31/2016
Contact/Business Address: Other Address:
2820 Van Dyke Avenue Information not available for this Appointee

Raleigh, NC 27607

Phone: FAX: Phone: FAX:

County: Wake
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Dr. Cl ce G. Newsome
Requi ent: Member (2, not of same party) - appointed by GA on recommendation of Pro Tem

Appointing Officer: Philip Edward Berger

Appointment Date: 05/28/2015 Term Begins: 01/01/2014 Term Ends: 12/31/2018
Contact/Business Address: Other Address:
Shaw University Information not available for this Appointee

118 East South Street
Raleigh, NC 27601

Phone: FAX: Phone: FAX:
County: Wake

Mr. Pa k Roberts
Requirement: Member (4, no more than two of same political party) - appointed by Governor

Appointing Officer: Patrick McCrory

Appoi ent Date: 01/28/2016 Term Begins: 01/01/2016 Term Ends: 12/31/2019
Contact/Business Address: Other Address:
9825 San Remo Place Information not available for this Appointee

Wake Forest, NC 27587

Phone: FAX: Phone: FAX:
‘ County: Wake

Hon. George L. Wainwright Jr.
Requirement: Member (4, no more than two of same political party) - appointed by Governor

Appointing Officer: Patrick McCrory

Appointment Date: 03/28/2014 Term Begins: 01/01/2014 Term Ends: 12/31/2017
Contact/Business Address: Other Address:
5206 Driftwood Lane Information not available for this Appointee

Morehead City, NC 28557

Phone: FAX: Phone: FAX:

County: Carteret
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Mr. Daniel J. Zeller

Requirement: Member (2, not of same party) - appointed by GA on recommendation of Pro Tem

Appointing Officer: Philip Edward Berger

Appointment Date: 05/28/2015 Term Begins: 01/01/2013 Term Ends: 12/31/2016
Contact/Business Address: Other Address:
1982 Cedar View Drive Information not available for this Appointee

Greensboro, NC 27455

Phone: FAX: Phone: FAX:

County: Guilford

Note:The date 1/1/3000 is used as a default date for 'Ex Officio’ and "At Pleasure of Appointing Officer’ appointments when no other term
limiting date is available.
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WHY THE NORTH CAROLINA COURT OF
APPEALS SHOULD HAVE A PR™CEDURE FOR
SITTING EN BANC

JouNV. OrRTH'

Courts that sit in panels often have a procedure for sitting as a
group, or en banc, to resolve difficult or potentially divisive
issues, and to reconcile inconsistent rulings among panels. The
twelve-judge North Carolina Court of Appeals sits in three-judge
panels and has no rules \providing a procedure for hearing cases
en banc. In this Afticte, Professor Orth explains the historical
roots of the current North Carolina rule, provides examples of the

difficulties that arise as a result, and suggests a new rule of North
Carolina appellate procedure that would solve the problem.

The North Carolina Court of Appeals, which presently consists
of twelve judges, sits in panels of three judges each.! Each panel is
bound by precedents established by higher courts and by prior
decisions of other panels of the court of appeals. Therein lies the
problem. While it is easy to say, as the North Carolina Supreme
Court has, that “[w]here a panel of the Court of Appeals has decided
the same issue, albeit in a different case, a subsequent panel of the
¢ 1e court is bound by that precedent, unless it has been overturned
by a higher court,” the rule is sometimes hard to apply in practice.
Whether the issue involved in one case is the “same issue” as that

* William Rand Kenan, Jr. Professor of Law, University of North Carolina at Chapel Hill.
AB. 1969, Oberlin College; J.D. 1974, M.A. 1975, Ph.D. 1977, Harvard University.
Author of The North Carolina State Constitution: A Reference Guide (1993).

1. See N.C. GEN. STAT. § 7A-16 (1995) (“The Court of Appeals is created effective
January 1, 1967. . .. Effective January 1, 1977, the number of judges is increased to 12. . . .
The Court of Appeals shall sit in panels of three judges each....”).

2. Inre Appeal from Civil Penalty, 324 N.C, 373, 384, 379 S.E.2d 30, 37 (1989). Itis
worth noting that in support of this proposition the North Carolina Supreme Court cited a
case from the Eleventh Circuit of the United States Court of Appeals, Monroe County v.
United States Department of Labor, 690 F.2d 1359 (11th Cir. 1982), which, referring to the
operating procedure of the federal court of appeals, recognized “the firm rule of the Fifth
Circuit (and subsequently the Eleventh Circuit) that a three-judge panel may not disregard
precedent set by a prior panel absent an intervening Supreme Court decision or en banc
circuit deciston,” id. at 1363 (emphasis added). See Appeal from Civil Penalty, 324 N.C. at
384, 379 S.E.2d at 37 (citing Monroe County).
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proceedings in North Carolina because three judges of the court of
appeals once ruled against them* and the supreme court has not had
occasion to examine the issue. Although a later panel acknowledged
the persuasiveness of the arguments for changing the rule and
although the rule is not applied in a majority of other states, the
court of appeals is now irrevocably committed on the issue’ The
same is true concerning the rule that one hiring an independent
contractor is not liable in tort to the independent contractor’s
employee. Because a panel of the court of appeals once ruled
against such liability’ and the supreme court has not expressly
changed the rule, a later panel of the court of appeals can do nothing
but impotently note that “courts in other states have resolved this
issue contrary to the position taken by this Court”; it cannot revisit
the issue. Further examples could be adduced, but the point of them
all would be the same: not whether any particular rule is right or
wrong, but whether all the panels of the court of appeals are doomed
forevermore to follow a rule once established by a single panel,
saved, if at all, only by the intervention of the supreme court.
Disagreements with n~racedents set by a prior panel are only one
of the inconveniences caused by the absence of an en banc
procedure. Far more serious is the possibility, already realized in
one or two instances, of two inconsistent lines of cases developing on
a single issue. In Stegall v. Stegall the issue was whether the
subsequent reconciliation of a separated married couple rescinds the
executory provisions of a prior separation agreement. Holding that
it does rescind such an agreement, the particular panel of the court
of appeals refused to follow decisions to the contrary by earlier
panels because it determined that they were inconsistent with the
decision of a still earlier panel.’ Similarly, in Brooks v. Ansco &

4. See Hartsell v. Hartsell, 99 N.C. App. 380, 390, 393 S.E.2d 570, 577, aff’d per
curiam, 328 N.C, 729, 403 S.E.2d 307 (1991).

5. See Atassi v. Atassi, 122 N.C. App. 356, 360, 470 S.E.2d 59, 62 (1996) (“We
acknowledge the persuasiveness of plaintiff’s arguments for changing this rule, a rule in
which North Carolina is a minority jurisdiction .... However, this Court is without
authority to dispense with rules adopted by our Supreme Court or another panel of this
Court.”).

6. See Woodson v. Rowland, 92 N.C. App. 38, 4647, 373 S.E.2d 674, 678-79 (1988),
aff°d in part and rev'd in part, 329 N.C. 330, 407 S.E.2d 222 (1991).

7. Cook v. Morrison, 105 N.C. App. 509, 518, 413 S.E.2d 922, 927 (1992).

8. 100 N.C. App. 398,397 S.E.2d 306 (1990).

9. See id. at 402-10, 397 S.E.2d at 308-13 (disregarding Small v. Small, 93 N.C. App.
614, 621, 379 S.E.2d 273, 277 (1989), and In re Estate of Tucci, 94 N.C. App. 428, 380
S.E.2d 782 (1989), aff’d per curiam, 326 N.C. 359, 388 £ ™ 2d 768 (1990), but applying
Carlton v. Carlton, 74 N.C. App. 690, 329 S.E.2d 682 (1985)).
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II. STRUCTURE OF COURT OF APPEALS

The North Carolina Court of Appeals was established by statute
effective January 1, 1967.” The statute constituting the court was
enacted pursuant to amendments to the North Carolina Constitution
adopted in 1965." Now A cle IV, Section 7 of the 1971
Constitution, the principal provision is as follows:

Court of Appeals. The structure, organization, and

composition of the Court of Appeals shall be determined

by the General Assembly. The Court shall have not less

than five members, and may be authorized to sit in

divisions, or other than en banc. Sessions of the Court shall

be held at such times and places as the General Assembly

may prescribe.”

At present, the court of appeals consists of twelve judges, with the
statute authorizing the court to sit “in panels of three judges each.”

Although not expressly required to do so by the state
constitution, the supreme court always conducts its judicial business
en banc, that is, with all the justices sitting together. By contrast, the
state constitution expressly permits the General Assembly to
authorize the court of appeals to sit “other than en banc.”® In
context, the express constitutional permission to authorize sittings
“other than en banc” seems designed to rebut a possible inference
that the judges of the court of appeals necessarily would, like the
supreme court, always sit en banc. In other words, the constitutional
text seems to take en banc sittings of the court of appeals for
granted, while permitting sittings in smaller units if authorized by
legislation. The sentence in the constitution concerning en banc
sittings begins by providing that the court “shall have not less than
five members.”® It is, therefore, obvious that the present
arrangement of three-member panels was not contemplated at the
outset. Furthermore, the constitutional drafters’ choice to set the
minimum complement of judges for the court of appeals at five, an
odd number, indicates that the court was originally designed so that
it could function effectively en banc.

While the state constitution seems to permit the court of appeals

17. See N.C. GEN. STAT. § 7A-16 (1995).

18. See Act of June 9, 1965, ch. 877, 1965 N.C. Sess. Laws 1173. Voting returns are
available in North Carolina Manual 1967, at 328.

19. N.C. CONST. art. IV, § 7.

20. N.C. GEN. STAT. § 7A-16.

21. N.C.CoNST. art. IV, § 7.

22, Id.
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NORTH CAROLINA GENERAL ASSEMBLY

AMENDMENT
Senate Bill 4
AMENDMENT NO. l
(to be filled in by
S4-AMC-2 [v.3] Principal Clerk)
Page 1 of |
Amends Title [NO] Date ’DQC .16 An1L

First Edition
Senator Brock

moves to amend the bill on page 24, line 47, by deleting "-~~. The" and substituting the
following language to read:

"term. No member who has served less than one yer= ~= *»~ CJommission =~ =~ d~cpr=nted e
!n,w P ,\Ln.'r_r“nu '
The".

SIGNED - L
// Amendment Sponsor
SIGNED %Ci

Co}n:[gﬂtee CHairif-Semate Committee Amendment
/

/
ADOPTED Y, FAILED __ ____ TABLED

| TOARERmpAIE






























