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Preface 

Volume 1(, originally published in 1965, accumulated a supplement nearly 
 vearenc the bound volume in size and including, among other things, a new 
Chapter 18A, constituting a complete revision of the laws relating to intoxicating 
liquors, and extensive changes in the chapter relating to motor vehicles. In 
addition, a new Chapter 15A, Criminal Procedure Act, was enacted by Session 
Laws 1973, Second Session, c. 1286, effective July 1, 1975, but was not included 
in the 1974 Cumulative Supplement. This 1975 Replacement Volume is issued 
i pee the new material in the bound volume and to eliminate what is 
obsolete. 

Beginning with formal opinions issued by the North Carolina Attorney 
General on July 1, 1969, such opinions which construe a specific statute will be 
cited as an annotation to that statute. For a copy of an opinion or of its headnotes 
write the Attorney General, P.O. Box 629, Raleigh, N.C. 27602. 

The recompiled volume has been prepared and published under the supervision 
of the Department of Justice of the State of North Carolina. The members of 
the North Carolina Bar are requested to communicate any defects they may find 
in the General Statutes, and any suggestions they may have for improving them, 
to the Department. 

RuFus L. EDMISTEN 
Attorney General 

March 1, 1975 
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CH. 15. CRIMINAL PROCEDURE 

Chapter 15. 

Criminal Procedure. 
Article 1. 

General Provisions. 

Sec. 
15-1. Statute of limitations for misdemeanors. 

15-2, 15-3. [Repealed.] 

15-4. Accused entitled to counsel. 

15-4.1 to 15-5.4. [Repealed. ] 

15-6. Imprisonment to be in county jail. 

15-6.1. Changing place of confinement of 
prisoner committing offense. 

15-6.2. Concurrent sentences for offenses of 
different grades or to be served in 
different places. 

15-6.3. Credit for service of sentence while in 
another jurisdiction. 

15-7. Postmortem examinations directed. 
15-8. Stolen property returned to owner. 

15-9. [Repealed. ] 
15-10. Speedy trial or discharge on commitment 

for felony. 

15-10.1. Detainer; purpose; manner of use. 

15-10.2. Mandatory disposition of detainers — 
request for final disposition of 
charges; continuance; information to 

be furnished prisoner. 
15-10.3. Mandatory disposition of detainers — 

procedure; return of prisoner after 
trial. 

15-10.4. Mandatory disposition of detainers — 
exception as to prisoners who are 
mentally ill. 

Article 2. 

Record and Disposition of Seized, 

etc., Articles. 

15-11. Sheriffs and police departments to 
maintain register of personal 
property confiscated, seized or 
found. 

15-12. Publication of notice of unclaimed 
property; advertisement and sale of 
unclaimed bicycles. 

Public sale 30 days after publication of 
notice. 

Notice of sale. 

Disbursement of proceeds of sale. 

Nonliability of officers. 
Construction of Article. 

15-13. 

15-14. 

15-15. 
15-16. 
15-17. 

Article 3. 

Warrants. 

15-18 to 15-24. [Repealed.] 
15-24.1. Amendment of warrant to show 

ownership of property. 

Article 4. 

Search Warrants. 

Sec. 

15-25 to 15-27.1. [Repealed. ] 

Article 4A. 

Administrative Search and Inspection 

Warrants. 

15-27.2. Warrants to conduct 
authorized by law. 

inspections 

Article 5. 

Peace Warrants. 

15-28 to 15-38. [Repealed.] 

Article 6. 

Arrest. 

15-39 to 15-42. [Repealed. ] 
15-48. House broken open to prevent felony. 
15-44 to 15-47. [Repealed. ] 

Article 7. 

Fugitives from Justice. 

15-48. Outlawry for felony. 
15-49. Fugitives from another state arrested. 
15-50 to 15-52. [Repealed. ] 
15-58. Governor may employ agents, and offer 

rewards. 
15-53.1. Governor may offer rewards for 

information leading to arrest and 
conviction. 

15-54. Officer entitled to reward. 

Article 8. 

Extradition. 

15-55 to 15-84. [Transferred.] 

Article 9. 

Preliminary Examination. 

15-85 to 15-101. [Repealed. ] 

Article 10. 

Bail. 

15-102, 15-108. [Repealed.] 
15-103.1. Release prior to trial or hearing 

otherwise than on bail. 
15-103.2. Chief judges to issue policies. 
15-104. [Repealed. ] 
15-104.1. Recognizances and appearance bonds 

conditioned upon defendant’s 
appearance throughout division; 
modification of recognizances, etc. 

15-105 to 15-107. [Repealed. | 
15-107.1. Magistrate or spouse, secretary, 

stenographer or employee not to 
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Sec. 
become bail or agent for bonding 
company, ete. 

15-108, 15-109. [Repealed.] 

Article 11. 

Forfeiture of Bail. 

. In recognizance to keep the peace. 

. When recognizance deemed broken. 

. Recognizance prosecuted. 

. Notice of judgment nisi 
execution. 

. What notice must contain. 

. Service of notice. 
15-116. Judges may 

recognizances. 
. Money refunded by clerk. 
. Money refunded by treasurer. 
. Forfeiture of bond before justice. 

15-120. Judgment final, rendered and enforced. 
. Forfeiture of bond over $200.00 before 

justice. 
. Right of bail to surrender principal. 
. New bail given upon surrender; liability 

of sheriff. 
. Defenses open to bail. 

before 

remit forfeited 

Article 12. 

Commitment to Prison. 

15-125 to 15-127. [Repealed.] 

Article 13. 

Venue. 

15-128, 15-129. [Repealed. ] 
15-130. Assault in one county, death in another. 
15-131. Assault in this State, death in another. 
15-132. Person in this State injuring one in 

another. 
15-138. In county where death occurs. 
15-184 to 15-136. [Repealed.] 

Article 14. 

Presentment. 

15-137 to 15-139. [Repealed. ] 

Article 15. 

Indictment. 

15-140 to 15-143. [Repealed.] 
15-144. Essentials of bill for homicide. 
15-145. Form of bill for perjury. 
15-146. Bill for subornation of perjury. 
15-147. [Repealed. ] 
15-148. Manner of alleging joint ownership of 

property. 

Description in bill for larceny of money. 
Description in bill for embezzlement. 

15-149. 
15-150. 
15-151. 
15-152. [Repealed. | 
15-153. Bill or warrant not quashed for 

informality. 
15-154. [Repealed. ] 

Intent to defraud; larceny and receiving. ° 

Sec. 
15-155. Defects which do not vitiate. 

Article 15A. 

Investigation of Offenses Involving Aban- 
donment and Nonsupport of Children. 

15-155.1. Reports to district attorneys of aid to 
dependent children and _ illegiti- 
mate births. 

15-155.2. District attorney to take action on 
report of aid to dependent child 
or illegitimate birth. 

15-155.3. Disclosure of information by district 
attorney or agent. iM 

Article 15B. 

Pretrial Examination of 

Witnesses and Exhibits 

of the State. 

15-155.4, 15-155.5. [Repealed.] 

Article 16. 

Trial before Justice. 

15-156 to 15-161. [Repealed.] 

Article 17. 

Trial in Superior Court. 

15-162 to 15-165. [Repealed. ] 
15-166. Exclusion of bystanders in trial for rape. 
15-167. Extension of session of court by trial 

judge. 
Justification as defense to libel. 
Conviction of assault, when included in 

charge. 
Conviction for a less degree or an 

attempt. 

[Repealed. ] 
Verdict for murder in first or second 

degree. 
15-173. Demurrer to the evidence. 
15-173.1. Review of sufficiency of evidence on 

appeal. 
15-174. New trial to defendant. 
15-175. [Repealed. ] 
15-176. Prisoner not to be tried in prison 

uniform. 
15-176.1. District attorney may argue for death 

penalty. 
15-176.2 [Repealed. ] 

Article 17A. 

Informing Jury in Case 
Involving Death 

Penalty. 

15-168. 
15-169. 

15-170. 

15-171. 
15-172. 

15-176.3. Informing and questioning potential 
jurors on consequences of guilty 
verdict. 

15-176.4. Instruction to jury on consequences of 
guilty verdict. 

15-176.5. Argument to jury on consequences of 
guilty verdict. 
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Sec. 

15-176.6 to 15-176.8. [Reserved.] 

Article 17B. 

Informing Jury of Possible 

Punishment upon 

Conviction. 

15-176.9. Loss of motor vehicle driver’s license. 

Article 18. 

Appeal. 

15-177 to 15-178. [Repealed. ] 

15-17. When State may appeal. 
15-180. Appeal by defendant to appellate 

division. 
15-180.1. Defendant may appeal 

suspended sentence. 
15-180.2. Appeal after plea of guilty or nolo 

contendere. 
15-181. Defendant may appeal without security 

for costs. 
15-182. Appeal granted; bail for appearance. 
15-183. Custody of convicted persons not 

released. 
15-183.1. [Repealed. ] 

15-184. Appeal not to vacate judgment; stay of 
execution. 

15-185. Judgment for fines docketed; lien and 
execution. 

15-186. Procedure upon receipt of certificate of 
appellate division. 

15-186.1. [Repealed. ] 

Article 19. 

Execution. 

from a 

15-187. 
15-188. 
15-189. 

Death by administration of lethal gas. 
Manner and place of execution. 
Sentence of death; prisoner taken to 

penitentiary. 
Person or persons to be designated by 

warden to execute sentence; 
supervision of execution; who shall 
be present. 

Pending sentences unaffected. 
Certificate filed with clerk. 
Notice of reprieve or new trial. 
Time for execution. 
Prisoner taken to place of trial when 

new trial granted. 
Disposition of body. 

Article 19A. 

Credits against the Service of Sentences 

and for Attainment of Prison 

Privileges. 

15-196.1. Credits allowed. 

15-196.2. Allowance in 
sentences. 

15-190. 

15-191. 
15-192. 
15-193. 
15-194. 
15-195. 

15-196. 

cases of multiple 

Sec. 

15-196.3. Effect of credit. 

15-196.4. Procedures for judicial award. 

Article 20. 

Suspension of Sentence and Probation. 

15-197. Suspension of sentence and probation. 
15-198. Investigation by probation officer. 
15-199. Conditions of probation. 
15-200. Termination of probation; 

subsequent disposition. 
15-200.1. Notice of intention to pray revocation 

of probation or suspension; appeal 
from revocation. 

15-200.2. Bill of particulars as prerequisite to 
praying that suspended sentence 
be placed in effect. 

15-201, 15-202. [Repealed. | 
15-203. Duties of the Secretary of Correction; 

appointment of probation officers; 
reports; requests for extradition. 

15-203.1. [Repealed. } 
15-204. Assignment, compensation and oath of 

probation officers. 
15-205. Duties and powers of the probation 

officers. 
15-205.1. Mandatory review of probation. 
15-206. Cooperation with Department of 

Correction and officials of local 
units. 

15-207. Records treated as 
information. 

15-208. Payment of salaries and expenses. 
15-209. Accommodations for probation officers. 

Article 21. 

Segregation of Youthful Offenders. 

15-210 to 15-216. [Repealed. | 

Article 22. 

Review of Criminal Trials. 

arrest; 

privileged 

15-217. Institution of proceeding; effect on 
other remedies. 

15-217.1. Filing petition with clerk; delivery of 
copy to district attorney; review of 
petition by judge. 

15-218. Contents of petition; waiver of claims 
not alleged. 

15-219. Petitioner unable to pay costs or procure 
counsel. 

15-220. Answer of the State; amendments; costs 
of records. 

15-221. Hearing. 
15-222. Review by application for certiorari. 

Article 23. 

Expunction of Records of Youthful 
Offenders. 

15-223. Expunction of records for first 
offenders under the age of 18 at the 
time of conviction of misdemeanor. 



§ 15-1 

Editor’s Note. — Session Laws 1973, c. 1286, 
repeals, transfers and amends numerous 
sections in this Chapter and elsewhere in the 
General Statutes, largely relating to pretrial 
procedure, and enacts a new Chapter 15A, 
Criminal Procedure Act. 

Session Laws 19738, c. 1286, ss. 27, 28, and 31, 
effective July 1, 1975, provide: 

“Sec. 27. All statutes which refer to sections 
repealed or amended by this act shall be deemed, 
insofar as possible, to refer to those provisions 
of this act which accomplish the same or an 
equivalent purpose. 

“Sec. 28. None of the provisions of this act 
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providing for the repeal of certain sections of the 
General Statutes shall constitute a reenactment 
of the common law. 

“Sec. 31. This act becomes effective on July 1, 
1975, and is applicable to all criminal 
proceedings begun on and after that data and 
each provision is applicable to criminal 
proceedings pending on that date to the extent 
practicable, except $8 12 [8§ 15-176.3 through 
15-176.5] of this act which becomes effective on 
July 1, 1974.” : 

Session Laws 1973, c. 1286, s. 29, contains a 
severability clause. 

ARTICLE 1. 

General Provisions. 

§ 15-1. Statute of limitations for misdemeanors. — The crimes of deceit and 
malicious mischief, and the crime of petit larceny where the value of the property 
does not exceed five dollars ($5.00), and all misdemeanors except malicious 
misdemeanors, shall be presented or found by the grand jury within two years 
after the commission of the same, and not afterwards: Provided, that if any 
indictment found within that time shall be defective, so that no judgment can 
be given thereon, another prosecution may be instituted for the same offense, 
within one year after the first shall have been abandoned by the State. (1826, 
ce. 11; R. C., c. 35, s. 8; Code, s. 1177; Rev., s. 3147; 1907, c. 408 Caeeee: 
1948, c. 543.) 

Cross Reference. — As to what are 
misdemeanors, see §8§ 14-1 and 14-3 and 
annotations thereto. 

Editor’s Note. — For case law survey as to 
criminal law and procedure, see 44 N.C.L. Rev. 
970 (1966); 45 N.C.L. Rev. 910 (1967). For note 
on the potential defendant’s right to a speedy 
trial, see 48 N.C.L. Rev. 121 (1969). 

General Consideration. — The time between 
the commission of the offense and the bringing 
into court of the presentment should be 
estimated in determining whether the 
prosecution is barred. State v. Cooper, 104 N.C. 
890, 10 S.E. 510 (1889). The time stated in the 
indictment does not govern. State v. Newsom, 47 
N.C. 173 (1855). The State can go back two years 
prior thereto although the indictment marks the 
beginning of the prosecution. The indictment 
arrests the running of the statute of limitations 
and the statute does not begin to run from an 
entry of nol. pros. “with leave.” State v. 
Williams, 151 N.C. 660, 65 S.E. 908 (1909). 

No. statute of limitations bars the 
prosecution of a felony. State v. Johnson, 275 
N.C. 264, 167 S.E.2d 274 (1969). 

Meaning of Malicious Misdemeanors. — 
When, in the former wording of this section, the 
legislature used the words “other malicious 
misdemeanors,” which immediately followed the 
words ‘malicious mischief,” it evidently 
intended to describe offenses of which malice 
was a necessary ingredient to constitute the 
criminal act, as in the case of malicious mischief, 
and it was not the purpose to include within the 
exception from the operation of that section such 
offenses as would be misdemeanors, even in the 
absence of malice, and when malice, if present, 
would be only a circumstance of aggravation, 
which the court might consider in imposing the 
punishment. State v. Frisbee, 142 N.C. 671, 55 
S.E. 722 (1906). 
A violation of § 14-353 is not a malicious 

misdemeanor. State v. Brewer, 258 N.C. 533, 
129 S.E.2d 262 (1963). 
A conspiracy to commit a misdemeanor is a 

misdemeanor. State v. Brewer, 258 N.C. 533, 
129 S.E.2d 262 (1968). 
And Each Overt Act Tolls Statute. — A 

conspiracy is a continuing offense so that the 
statute of limitations is tolled as to the original 
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conspiracy each time an overt act is committed 
in furtherance of the purpose and design of the 
conspiracy. State v. Brewer, 258 N.C. 5338, 129 
§.E.2d 262 (1963). 
Where a count and the indictment alleged that 

a conspiracy continued from time to time with 
the commission of overt acts by the alleged 
conspirators in furtherance of conspiracy and to 
effectuate its unlawful purpose within two years 
of the finding of the indictment, the trial court 
correctly overruled defendants’ motion to quash 
the first count in the indictment on the ground 
that a prosecution on such count was barred by 
this section. State v. Brewer, 258 N.C. 533, 129 
S.E.2d 262 (1963). 

Date on Which Statute Is Tolled. — In all 
misdemeanor cases, where there has been a 
conviction in an inferior court that had final 
jurisdiction of the offense charged, upon appeal 
to the superior court the accused may be tried 
upon the original warrant and the statute of 
limitations is tolled from the date of the issuance 
of the warrant. State v. Underwood, 244 N.C. 68, 
92 S.E.2d 461 (1956); State v. Hundley, 272 N.C. 
491, 158 S.E.2d 582 (1968). 

In criminal cases where an indictment or 
presentment is required, the date on which the 
indictment or presentment has been brought or 
found by the grand jury marks the beginning of 
the criminal proceeding and arrests the statute 
of limitations. State v. Underwood, 244 N.C. 68, 
92 S.E.2d 461 (1956); State v. Hundley, 272 N.C. 
491, 158 S.E.2d 582 (1968). 

An indictment or presentment marks the 
beginning of the prosecution so as to toll the 
statute of limitations, even though defendant be 
apprehended and tried more than two years 
after the offense was committed. State v. Best, 
10 N.C. App. 62, 177 S.E.2d 772 (1970). 
Meaning of “Secret Manner”. — For 

construction of former provision, see State v. 
Crowell, 116 N.C. 1052, 21 S.E. 502 (1895). See 
for example, State v. Watts, 32 N.C. 369 (1849). 

“Deceit” as Used in Former Section. — There 
has never been such an indictable offense as 
“deceit”” but the meaning of this section has 
always been that misdemeanors, the gist of 
which was a malice or deceit, were within the 
exception of the section as formerly appearing. 
In State v. Christiansbury, 44 N.C. 46 (1852), it 
was held that there being no such offense as 
“deceit” it would apply to “cheating by false 
token” of which deceit was the gist but would 
not include “conspiracy to cheat” the gist of 
which offense is the conspiracy and the cheating 
but an aggravation. That decision did not restrict 
deceit to ‘cheating by false token” but instanced 
that as an offense coming within the general 
description of misdemeanors by deceit. State v. 
Crowell, 116 N.C. 1052, 21 S.E. 502 (1895). 
What Offenses Barred. — Slandering an 

innocent woman is not barred within two years. 
State v. Claywell, 98 N.C. 731, 3 S.E. 920 (1887). 
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No length of possession can bar an action to 
abate a public nuisance. State v. Holman, 104 
N.C. 861, 10 S.E. 758 (1889). Seduction is not 
barred. State v. Crowell, 116 N.C. 1052, 21 S.E. 
502 (1895). 
A malicious assault cannot be the basis of an 

action two years after commission. State v. 
Frisbee, 142 N.©. 671, 55 S.E. 722 (1906). 

The section has no application to conspiracy 
which is a felony. State v. Mallett, 125 N.C. 718, 
34 S.E. 651 (1899). Bastardy proceedings are not 
governed by this section. State v. Perry, 122 
N.C. 10438, 30 S.E. 139 (1898). 
What Constitutes a Presentment. — See 

State v. Morris, 104 N.C. 837, 10 S.E. 454 (1889). 
Trial on Second Bill after Two Years Barred. 

— Even an indictment within the time will not 
uphold a trial and conviction on a second bill 
found after the statutory period. State v. 
Tomlinson, 25 N.C. 32 (1842); State v. Hedden, 
187 N.C. 808, 123 S.E. 65 (1924). 
The issuance of a void warrant in a 

misdemeanor prosecution does not toll the 
running of this section, and where on appeal 
from a conviction upon such warrant in an 
inferior court defendant is tried upon an 
identical indictment returned by the grand jury 
more than two years after the commission of the 
offense, he is entitled to quashal of the 
indictment. State v. Hundley, 272 N.C. 491, 158 

S.E.2d 582 (1968). 
Where a warrant charging a misdemeanor is 

amended to charge a felony, defendant’s plea 
of the statute of limitations on the misdemeanor 
count becomes immaterial. State v. Sanderson, 
213 N.C. 381, 196 S.E. 324, (1938). 

Preliminary Warrants Not Included. — 
There is no saving clause in this section as to the 
effect of preliminary warrants before a justice 
of the peace or other committing magistrate, and 
the law must be construed and applied as 
written. There must be a presentment or 
indictment within two years from the time of the 
offense committed and not afterwards. State v. 
Hedden, 187 N.C. 803, 123 S.E. 65 (1924). 

Necessity for Pleading Statute. — For a 
person charged with the commission of a 
criminal offense to avail himself of the alleged 
running of the statute of limitations, he must 
either specifically plead it or in apt time bring it 
to the attention of the court. State v. Brinkley, 
193 N.C. 747, 138 S.E. 138 (1927). 
Whether or not the court below will allow the 

statute of limitations as a defense to the action, 
where the same has not been pleaded or 
mentioned until the argument before the jury, 
is a matter of discretion. Privett v. Calloway, 75 
N.C. 23 (1876). 
Upon a trial on indictment for the sale of 

intoxicants where there was evidence of sales at 
undisclosed times, it would not be presumed that 
such sales occurred more than two years next 
preceding the prosecution when defendant has 
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not pleaded this section, or in apt time called it 
to the court’s attention or offered evidence as to 
the dates of sale. State v. Colson, 222 N.C. 28, 
21 S.E.2d 808 (1942). 
Wrong Name in Bill of Indictment. — A bill 

of indictment against a person by a wrong name, 
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which is pleaded to in abatement, and the plea 
found, is, nevertheless, the same clause of 
action, and the elapse of two years is no bar to 
prosecution. State v. Hailey, 51 N.C. 42 (1858). 

§§ 15-2, 15-3: Repealed by Session Laws 1978, c. 1286, s. 26, effective July 
1, 1975. 

Cross References. — See Editor’s note 

following the analysis to this Chapter. For 
present provisions as to criminal process, see 8§ 
15A-301 through 15A-305. 

§ 15-4. Accused entitled to counsel. — Every person, accused of any crime 
whatsoever, shall be entitled to counsel in all matters which may be necessary 
for his defense. (1777, c. 115, s. 85, P. R.; R. C., ¢. 35, s. 18; Code, s. 1182; Rev., 
s. 3150; C. S., s. 4515.) 

Cross References. — As to court’s power to 
limit argument, see 8 84-14. As to constitutional 
provisions for counsel, see the N.C. Const., Art. 

I, § 23, and the Sixth Amendment to the U.S. 
Constitution. 

Editor’s Note. — For note on the right of 
counsel, see 32 N.C.L. Rev. 331 (1954). 

A Constitutional Right. — In all criminal 
prosecutions every man has the right to have 
counsel for his defense. N.C. Const., Art. I, § 23. 
State v. Sykes, 79 N.C. 618 (1878). See also State 
v. Hardy, 189 N.C. 799, 128 S.E. 152 (1925). 

Right Is a Mandate in Capital Felony Cases. 
— The right to have counsel as well as the right 
of confrontation is guaranteed. N.C. Const., Art. 
I, § 23. Where the crime charged is a capital 
felony this right becomes a mandate. State v. 
Farrell, 223 N.C. 321, 26 S.E.2d 322 (19438); State 
v. Hedgebeth, 228 N.C. 259, 45 S.E.2d 563 (1947); 
In re Taylor, 229 N.C. 297, 49 S.E.2d 749 (1948); 
In re Taylor, 230 N.C. 566, 53 S.E.2d 857 (1949). 

Petition for Writ of Coram Nobis Granted 
for Failure to Appoint Counsel. — Where 
verified petition for leave to apply to the 
superior court for writ of error coram nobis, the 

record in the cases in which petitioner was 
convicted, and habeas corpus. proceedings 
instituted by him, make it appear that petitioner 
was confronted with indictments for capital 
offenses and indictments for felonies less than 
capital, and that the trial court failed to appoint 
counsel to represent him notwithstanding his 
alleged inability to employ counsel and his 
request for counsel, the petition will be allowed 
in respect of the capital felonies and denied in 
respect of the felonies less than capital upon 
such prima facie showing. In re Taylor, 230 N.C. 
566, 53 S.E.2d 857 (1949). 

Defendant Held Entitled to Counsel. — 
Where defendant had waived his right to have 
assigned counsel at the preliminary hearing, but 
made a specific request for a lawyer prior to the 

selection of the jury at his trial in the superior 
court, he was entitled to be represented by 
counsel. State v. Haire, 19 N.C. App. 89, 198 
S.E.2d 31 (1978). 

Counsel Allowed Reasonable Time _ to 
Prepare Case. — The two — the right to counsel 
and the right of confrontation — are closely 
interrelated and, together, form an integral part 
of a fair trial. Hence, this requirement as 
incorporated in this section, was not intended to 
be a mere formality. It does not contemplate that 
counsel shall “be compelled to act without being 
allowed reasonable time within which to 
understand the case and prepare for the 
defense.” State v. Farrell, 223 N.C. 321, 26 
S.E.2d 322 (1943). See note to N.C. Const., Art. 
Fssi2a, 

Since the law regards substance rather than 
form, the constitutional guaranty of the right of 
counsel contemplates not only that a person 
charged with crime shall have the privilege of 
engaging counsel, but also that he and his 
counsel shall have a reasonable opportunity in 
the light of all attendant circumstances to 
investigate, prepare and present his defense. 
State v. Hill, 9 N.C. App. 279, 176 S.E.2d 41 
(1970). 

Every defendant is entitled under the 
Constitution to have a reasonable opportunity to 
prepare his defense. This includes the right to 
consult with his counsel and to have a fair and 
reasonable opportunity, in the light of all 
attendant circumstances, to investigate, to 
prepare, as well as to present his defense. This 
right must be accorded every person charged 
with a crime. State v. Hill, 9 N.C. App. 279, 176 
S.E.2d 41 (1970). 

Both the State and federal constitutions 
‘secure to every man the right to be defended in 
all criminal prosecutions by counsel whom he 
selects and retains and this right is not intended 
to be an empty formality. It would be futile to 
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give a person accused of crime a day in court if 
he is denied a chance to prepare for it, or to 
guarantee him the right of representation by 
counsel if his counsel is afforded no opportunity 
to ascertain the facts or the law of the case. 
State v. Hill, 9 N.C. App. 279, 176 S.E.2d 41 
(1970). 

This constitutional privilege would amount to 
nothing if the counsel for the accused is not 
allowed sufficient time to prepare his defense; 
it would be a poor boon indeed. This would be to 
keep the word of promise to our ear and break 
it to our hope. State v. Hill, 9 N.C. App. 279, 176 
S.E.2d 41 (1970). 

Refusal of jailer to permit defendant’s 
attorney to confer with him while he was in jail 
is a denial of a constitutional right. State v. 
Hill, 9 N.C. App. 279, 176 S.E.2d 41 (1970). 

But Such Refusal Does Not Destroy Validity 
of Prior Observations and _ Tests on 
Defendant’s Intoxication. — The refusal of the 
jailer to release a defendant on the night that 
defendant had given bail bond for the offense of 
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drunken driving, and the jailer’s refusal to 
permit defendant’s attorney to confer with 
defendant during the night in jail, did not 
destroy the validity of the police officers’ 
observations and _ tests on _  defendant’s 
intoxication, although the jailer’s conduct 
violated defendant’s rights to counsel and to 
bail, where the officers’ observations and tests 
were completed prior to the denial of these 
rights, and where the record failed to show that 
defendant was prejudiced in his defense on the 
trial. State v. Hill, 9 N.C. App. 279, 176 S.E.2d 
41 (1970). 

Applied in State v. Davis, 270 N.C. 1, 153 
S.E.2d 749 (1967), commented on in 46 N.C.L. 
Rev. 379 (1968). 

Stated in Powell v. Alabama, 287 U.S. 45, 53 
S. Ct. 55, 77 L. Ed. 158, 84 A.L.R. 527 (1932). 

Cited in Hammond v. North Carolina, 227 F. 
Supp. 1 (E.D.N.C. 1964); State v. Hill, 276 N.C. 
1, 170 S.E.2d 885 (1969); State v. Anderson, 281 
N.C. 261, 188 8.E.2d 336 (1972). 

§§ 15-4.1 to 15-5.1: Repealed by Session Laws 1969, c. 1018, s. 12. 

§ 15-5.2: Repealed by Session Laws 1969, c. 1013, s. 6. 

§§ 15-5.3, 15-5.4 : Repealed by Session Laws 1969, c. 1018, s. 12. 

§ 15-6. Imprisonment to be in county jail. — No person shall be imprisoned 
except in the common jail of the county, unless otherwise provided by law: 
Provided, that whenever the sheriff of any county shall be imprisoned, he may 
be imprisoned in the jail of any adjoining county. (1797, c. 474, s. 3, P. R.; R. C., 
“eb 3 Seiad fie Code, 8. 11'/4: Rev., s. 3151: ©. S., 8. 4517; 1973, .G 1141. 
hye bs 

Editor’s Note. — The 1973 amendment peace, or other peace officer’ preceding 
deleted “by any judge, court, justice of the “except” near the beginning of the section. 

§ 15-6.1. Changing place of confinement of prisoner committing offense. 
— In all cases where a defendant has been convicted in a court inferior to the 
superior court and sentenced to a term in the county jail or to serve in some 
county institution other than under the supervision of the State Department of 
Correction, and such defendant is subsequently brought before such court for 
an offense committed prior to the expiration of the term to be served in such 
county institution, upon conviction, plea of guilty or nolo contendere, the judge 
Shall have the power and authority to change the place of confinement of the 
Bent and commit such defendant to work under the supervision of the State 
epartment of Correction. This provision shall apply whether or not the terms 

of the new sentence are to run concurrently with or consecutive to the remainin 
portion of the old sentence. (19538, c. 778; 1957, c. 65, s. 11; 1967, c. 996, s. 16. 

§ 15-6.2. Concurrent sentences for offenses of different grades or to be 
served in different places. — When by a judgment of a court or by operation 
of law a prison sentence runs concurrently with any other sentence a prisoner 
shall not be required to serve any additional time in prison solely because the 
concurrent sentences are for different grades of offenses or that it is required 
that they be served in different places of confinement. (1955, c. 57.) 

7 
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one in the county jail. State v. Brooks, 271 N.C. 
462, 156 S.E.2d 676 (1967). 

Applied in State v. Efird, 271 N.C. 730, 157 
S.E.2d 538 (1967). 

Cited in State v. Fields, 11 N.C. App. 708, 182 
S.E.2d 213 (1971). 

§ 15-6.3 § 15-10 

Editor’s Note. — For comment on this section, 
see 35 N.C.L. Rev. 112 (1956). 

Concurrent sentences may be imposed for 
separate offenses, even though one is for a 
misdemeanor and the other a felony, so that one 
is required to be served in the State’s prison and 

§ 15-6.3. Credit for service of sentence while in another jurisdiction. — 
When a person in actual confinement under sentence of another jurisdiction is 
brought for trial before a court of this State, the court may, upon sentencing, 
specifically impose a sentence to be concurrently served and direct that such 
person receive credit against the sentence imposed for all time subsequently 
Beye in the jurisdiction possessing physical custody of such person. (1971, c.- 

§ 15-7. Postmortem examinations directed. — In all cases of homicide, any 
officer prosecuting for the State may, at any time, direct a postmortem 
examination of the deceased to be made by one or more physicians to be 
summoned for the purpose; and the physicians shall be paid a reasonable 
compensation for such examination, the amount to be determined by the court 
and taxed in the costs, and if not collected out of the defendant the same shall 
be paid by the State. (R. C., c. 35, s. 49; Code, s. 1214; Rev., s. 3152; C.S., s. 4518; 
19TSe Ce Lia ace 2.) 

Cross Reference. — See also 8 90-217. 
Editor’s Note. — The 1973 amendment 

substituted “State” for “county” at the end of 
the section. 

Section Valid. — This section is a valid 
exercise of the police power of the State. Withers 
v. Board of Comm’rs, 163 N.C. 341, 79 S.E. 615 
(1918). 

Left to Discretion of Trial Judge. — The 
board of commissioners of the county are not 
parties to a proceeding under this section, nor 
are they entitled to any notice before such orders 
are made. The matter is left to the sound 

discretion is grossly abused, the Supreme Court 
will not interfere. Withers v. Board of Comm’rs, 
163 N.C. 341, 79 S.E. 615 (1918). 
Coroner and physicians performing autopsy 

may be held liable by father of deceased for 
wrongful mutilation when the autopsy is 
ordered by the coroner on his own initiative 
solely to ascertain the cause of death without 
suspicion of foul play, since in such case the 
coroner is without authority to order the 
autopsy, and his direction therefor can confer no 
immunity upon the physicians. Gurganious v. 
Simpson, 213 N.C. 618, 197 S.E. 163 (1938). 

discretion of the trial judge, and unless such 

§ 15-8. Stolen property returned to owner. — Upon the conviction of any 
person for robbing or stealing any money, goods, chattels, or other estate of 
any description whatever, the person from whom such goods, money, chattels 
or other estate were robbed or stolen shall be entitled to restitution thereof; and 
the court may award restitution of the articles so robbed or stolen, and make 
all such orders and issue such writs of restitution or otherwise as may be 
necessary for that purpose. (21 Hen. VIII, c. 11; R. C., ¢. 35, s. 34; Code, s. 1201; 
Rev., s. 3153; C. S., s. 4519; 1943, ¢; 543.) 

§ 15-9: Repealed by Session Laws 1978, c. 1286, s. 26, effective July 1, 1975. 

Cross Reference. — See Editor’s note 
following the analysis to this Chapter. 

§ 15-10. Speedy trial or discharge on commitment for felony. — When any 
person who has been committed for treason or felony, plainly and specially 
expressed in the warrant of commitment, upon his prayer in open court to be 
brought to his trial, shall not be indicted some time in the next term of the 

8 
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superior or criminal court ensuing such commitment, the judge of the court, 
upon notice in open court on the last day of the term, ici set at liberty such 
prisoner upon bail, unless it appear upon oath that the witnesses for the State 
could not be produced at the same term; and if such prisoner, upon his prayer 
as aforesaid, shall not be indicted and tried at the second term of the court, he 
shall be discharged from his imprisonment: Provided, the judge presiding may, 
in his discretion, refuse to discharge such person if the time between the first 
and second terms of the court be less than four months. (1868-9, c. 116, s. 33; 
Gode,’s: 1658; Rev., s. 3155; 1918, c. 2; C. S., s. 4521.) 

Requirements Peremptory. — This section is 
peremptory in its requirements; and where one 
so committed has formally complied with the 
provisions of the statute, it is the duty of the 
court to discharge the prisoner. State v. Webb, 
155 N.C. 426, 70 S.E. 1064 (1911). 
Remedy Is By Certiorari. — A certiorari is 

the proper procedure to review the order of the 
lower court in refusing to discharge a prisoner 
from custody under the provisions of this 
section. State v. Webb, 155 N.C. 426, 708.E. 1064 
(1911). 

This section is for the protection of persons 
held without bail. State v. Lowry, 263 N.C. 536, 
139 S.E.2d 870 (1965); State v. Johnson, 3 N.C. 
App. 420, 165 S.E.2d 27 (1969); State v. Wilburn, 
21 N.C. App. 140, 203 S.E.2d 407 (1974). 

It requires simply that under certain 
circumstances the prisoner be discharged 
from custody. State v. Patton, 260 N.C. 359, 1382 
S.E.2d 891 (1963); State v. Lowry, 263 N.C. 536, 
139 S.E.2d 870 (1965); State v. Johnson, 3 N.C. 
App. 420, 165 S.E.2d 27 (1969); State v. 
Cavallaro, 274 N.C.- 480, 164 S.E.2d 168 (1968). 

This section merely provides that under 
certain circumstances a defendant who has not 
been speedily tried shall be released from 
custody. It does not require that the prosecution 
against him be dismissed. State v. Johnson, 275 
N.C. 264, 167 S.E.2d 274 (1969); State v. Hardin, 
20 N.C. App. 1938, 201 S.E.2d 74 (1973). 

In a case where the court has ordered that 
defendant’s trial must begin within a certain 
time period or he must be discharged, failure to 
try defendant within that time period, absent 
determination that defendant. has been deprived 
of a speedy trial, results only in release of 
defendant from custody, but not dismissal of 
charges against him. State v. Wilburn, 21 N.C. 
App. 140, 203 S.E.2d 407 (1974). 
And not that he go quit of further 

prosecution. State v. Patton, 260 N.C. 359, 182 
S.E.2d 891 (1963); State v. Lowry, 263 N.C. 536, 
139 S.E.2d 870 (1965); State v. Johnson, 3 N.C. 
App. 420, 165 S.E.2d 27 (1969); State v. 
Cavallaro, 274 N.C. 480, 164 S.E.2d 168 (1968). 

The fundamental law of this State grants to 
every accused the right to a speedy trial. State 
v. Johnson, 3 N.C. App. 420, 165 S.E.2d 27 (1969). 

Such Right Is a Shield for Accused’s 
Protection. — The right to a speedy trial on the 

merits is not designed as a sword for defendant’s 
escape, but a shield for his protection. State v. 
Johnson, 3 N.C. App. 420, 165 S.E.2d 27 (1969). 

Convict in Penitentiary for Unrelated Crime 

Is Not Excepted from Guarantee. — A convict, 
confined in the penitentiary for an unrelated 
crime, is not excepted from the constitutional 
guarantee of a speedy trial of any other charges 
pending against him. State v. O’Kelly, 285 N.C. 
368, 204 S.E.2d 672 (1974). 

Both the State and the accused should desire 
a speedy trial. Both want to preserve the means 
of proof of the case. From the standpoint of the 
State, an old case is more vulnerable to cross- 
examination and less easily persuades the jury. 
The accused is anxious to escape the public 
suspicion created by the accusation and the 
mental strain of standing accused. State v. 
Johnson, 3 N.C. App. 420, 165 S.E.2d 27 (1969). 

The right to a speedy trial is designed to 
prohibit arbitrary and oppressive delays which 
might be caused by the fault of the prosecution. 
State v. Johnson, 3 N.C. App. 420, 165 S.E.2d 27 
(1969). 

Word “speedy” cannot be defined in specific 
terms of days, months or years and the question 
of whether a defendant has been denied a speedy 
trial must be answered in light of the facts of 
each particular case. State v. Wilburn, 21 N.C. 
App. 140, 203 S.E.2d 407 (1974). 

There is no statutory formula dictating the 

time within which trial must be had. State v. 
Johnson, 3 N.C. App. 420, 165 S.E.2d 27 (1969). 

But Four Factors Are Considered in 
Determining Whether Denial of Speedy Trial 
Is Unconstitutional. — The four generally 
accepted interrelated factors to be considered 
together in reaching a determination of whether 
the denial of a speedy trial assumes due process 
proportions are the length of the delay, the 
reason for the delay, the prejudice to the 
defendant, and waiver by defendant. State v. 
Johnson, 3 N.C. App. 420, 165 S.E.2d 27 (1969); 
State v. Roberts, 18 N.C. App. 388, 197 S.E.2d 
54 (1973); State v. O’Kelly, 285 N.C. 368, 204 
S.E.2d 672 (1974); State v. Wilburn, 21 N.C. App. 
140, 203 S.E.2d 407 (1974). 

The right of a speedy trial is necessarily 
relative. It is consistent with delays and depends 
upon circumstances. It secures rights to a 
defendant. It does not preclude the rights of 
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public justice. State v. Johnson, 3 N.C. App. 420, | weighed. State v. Roberts, 18 N.C. App. 388, 197 
165 S.E.2d 27 (1969). S.E.2d 54 (1978). 

Whether Right Denied Is Determined in The burden is on an accused who asserts 
Circumstances of Each Case. — Whether denial of his right to a speedy trial to show that 
defendant has been denied the right to a speedy __ the delay was due to the neglect or willfulness 
trial is a matter to be determined by the trial of the prosecution. State v. Arnold, 21 N.C. App. 
judge in the circumstances of each case. State 92, 203 S.E.2d 395 (1974). 
v. Setzer, 21 N.C. App. 511, 204 S.E.2d 921 An accused waives his right to a speedy trial 
(1974). unless he demands it. State v. Johnson, 3 ‘N.C. 

Balancing Test. — A claim that a defendant App. 420, 165 S.E.2d 27 (1969). 
has been denied his right to a speedy trial is Cited in Pitts v. North Carolina, 267 F. Supp. 

subject to a balancing test in which the conduct 870 (M.D.N.C. 1967). 
of both the prosecutor and defendant are 

§ 15-10.1. Detainer; purpose; manner of use. — Any person confined in the 
State prison of North Carolina, subject to the authority and control of the State 
Department of Correction, or any person confined in any other prison of North 
Carolina, may be held to account for any other charge pending against him only 
upon a written order from the clerk or judge of the court in which the charge 
originated upon a case regularly docketed, directing that such person be held 
to answer the charge pending in such court; and in no event shall the prison 
authorities hold any person to answer any charge upon a warrant or notice when 
the charge has not been regularly docketed in the court in which the warrant 
or charge has been issued: Provided, that this section shall not apply to any State 
agency exercising supervision over such person or prisoner virtue of a 
judgment, order of court or statutory authority. (1949, c. 303; 1953, c. 603; 1957, 
c. 349, s. 10; 1967, c. 996, s. 13.) 

Cited in Pitts v. North Carolina, 267 F. Supp. 
870 (M.D.N.C. 1967). 

§ 15-10.2. Mandatory disposition of detainers — request for final 
disposition of charges; continuance; information to be furnished prisoner. 
— (a) Any prisoner serving a sentence or sentences within the State prison 
system abe during his term of imprisonment, shall have lodged against him 
a detainer to answer to any criminal charge pending against him in any court 
within the State, shall be brought to trial within eight months after he shall have 
caused to be sent to the district attorney of the court in which said criminal 
charge is pending, by registered mail, written notice of his place of confinement 
and request for a final disposition of the criminal charge against him; said 
request shall be accompanied by a certificate from the Secretary of Correction 
stating the term of the sentence or sentences under which the prisoner is bein 
held, the date he was received, and the time remaining to be served; provide 
that, for BOOY cause shown in open court, the prisoner or his counsel being 
present, the court may grant any necessary and reasonable continuance. 

(b) The Secretary of Correction Shall, upon request by the prisoner, inform 
the prisoner in writing of the source and contents of any charge for which a 
detainer shall have been lodged against such prisoner as shown by said detainer, 
and furnished the prisoner with the certificate referred to in subsection (a). 
(1957, c. 1067, s. 1; 1967, c. 996,°s: 15; 1973,.c. 47, s..2; c. 1262..s,105) 

Editor’s Note. — The first 1973 amendment Purpose of Section. — The primary purpose 
substituted “district attorney” for “solicitor” in of this section is to provide a prisoner with a 
subsection (a). - means by which he may require the State to try 

The second 1973 amendment substituted l/l the criminal charges against him to the end 

“Secretary of Correction” for “Commissioner of that he and the authorities may know the full 
Correction.” extent of his debt to society for his criminal 
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activities and that he may plan for his release 
when the debt has been satisfied. The presence 
of a detainer in his prison files jeopardizes his 
chances for parole, for proper good behavior 
credits, and for work release. State v. White, 270 
N.C. 78, 153 S.E.2d 774 (1967). 
What Section Requires. — This section 

requires the solicitor (now district attorney) to 
try a prisoner who has a detainer lodged against 
him and who is serving a sentence in the State 

CH. 15. CRIMINAL PROCEDURE § 15-11 

State v. Johnson, 3 N.C. App. 420, 165 S.E.2d 27 
(1969). 

Prisoner Must Follow Section’s 
Requirements. — Where defendant did not 
follow the requirements of this section by 
making his demand upon the solicitor (now 
district attorney) by registered mail, but instead 
he sent a letter to the clerk of the superior court 
and the solicitor (now district attorney) did not 
receive the notice, the defendant is not entitled 
to his release for failure of the State to bring him 
to trial within eight months. State v. White, 270 
N.C. 78, 158 S.E.2d 774 (1967). 

prison within eight months after the prisoner 
shall have requested a trial as provided therein. 

§ 15-10.3. Mandatory disposition of detainers — procedure; return of 
prisoner after trial. — The district attorney, upon receipt of the written notice 
and request for a final disposition as hereinbefore specified, shall make 
application to the court in which said charge is pending for a writ of habeas 
corpus ad prosequendum and the court upon such application shall issue such 
writ to the Secretary of Correction requiring the prisoner to be delivered to said 
court to answer the pending charge and to stand trial on said charge within the 
time hereinbefore provided; upon completion of said trial, the prisoner shall be 
returned to the State prison system to complete service of the sentence or 
sentences under which he was held at the time said writ was issued. (1957, c. 
Weta 1.1c.-996, S..15; 1973;.c. 47, s. 2;.c..1262, s..10.) 

Editor’s Note. — The first 1973 amendment 
substituted “district attorney” for “solicitor” 
near the beginning of the section. 

The second 1973 amendment substituted 

“Secretary of Correction” for “Commissioner of 
Correction.”’ 

§ 15-10.4. Mandatory disposition of detainers—exception as to prisoners 
who are mentally ill. — The provisions of G.S. 15-10.2 and 15-10.3 shall not apply 
to any prisoner who has been transferred and assigned for observation or 
treatment to any unit of the prison system which is maintained for those 
Preece rine are mentally ill or are suffering from mental disorders. (1957, c. 
1067, s. 3. 

ARTICLE 2. 

Record and Disposition of Seized, etc., Articles. 

§ 15-11. Sheriffs and police departments to maintain register of personal 
property confiscated, seized or found. — Each sheriff and police department 
in this State is hereby required to keep and maintain a book or register, and it 
shall be the duty of each sheriff and police department to keep a record therein 
of all articles of personal property which may be seized or confiscated by him 
or it, or of which he or it may have become possessed in any way in the discharge 
of his duty. Said sheriffs and police departments shall cause to be kept in said 
registers a description of such property, the name of the person from whom it 
was seized, if such name be known, the date and place of its seizure, and, where 
the article was not taken from the person of a suspect or prisoner, a brief recital 
of the place and circumstances concerning the possession thereof by such sheriff 
and police department. Such sheriff and police department shall also keep in said 
register appropriate entries showing the manner, date, and to whom said articles 
are disposed of or delivered, and, if sold as hereinafter provided, a record 
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showing the disposition of the proceeds arising from such sale. (1939, c. 195, s. 
151978, .coll4lss..3.) 

Editor’s Note. — The 1973 amendment 
substituted “sheriff and police department” for 
“sheriff, police department and constable’ in 
two places in the first sentence and in the third 

departments” for “sheriffs, police departments 
and constables” and “sheriff and _ police 
department” for “sheriff, police department, or 
constable” in the second sentence. 

sentence, and substituted “sheriffs and police 

§ 15-12. Publication of notice of unclaimed property; advertisement and 
sale of unclaimed bicycles. — Unless otherwise provided herein, whenever such 
articles in the possession of any sheriff or police department have remained 
unclaimed by the person who may be satan thereto for a period of 180 days 
after such seizure, confiscation, or receipt thereof in any other manner, by such 
sheriff or police department, the said sheriff or police department in whose 
possession said articles are may cause to be published one time in some 
newspaper published in said county a notice to the effect that such articles are 
in the custody of such officer or department, and requiring all persons who may 
have or claim any interest therein to make and establish such claim or interest 
not later than 30 days from the date of the publication of such notice or in default 
thereof, such articles will be sold and disposed of. Such notice shall contain a 
brief description of the said articles and such other information as the said 
officer or department may consider necessary or advisable to reasonably inform 
the public as to the kind and nature of the article about which the notice relates. 
Provided, however, when bicycles which are in the possession of any sheriff or 
police department, as provided for in this Article, have remained unclaimed by 
the person who may be entitled thereto for a period of 30 days after such seizure, 
confiscation or receipt thereof, the said sheriff or police department who has 
possession of any such bicycle may proceed to advertise and sell such bicycles 
as pees by this Article. (1939, c. 195, s. 2; 1965, c. 807, s. 1; 1978, c. 1141, 
s. 4. 

Editor’s Note. — The 1973 amendment Cleveland, Columbus, Gaston, Haywood, 
substituted “or police department” for ‘“‘police Henderson, Hoke, Mitchell, Moore, 
department or constable’ throughout the Northampton, Pender, Scotland, Wilson 
section. Counties.” 

Session Laws 1965, c. 807, which added the 
last sentence of this section, provides, in s. 244: 
“This act shall not apply to Alamance, Cherokee, 

Session Laws 1965, c. 807, s. 242, was amended 
by Session Laws 1973, c. 182, which deleted 
Gaston from the list of counties. 

§ 15-13. Public sale 30 days after publication of notice. — If said articles 
shall remain unclaimed or satisfactory evidence of ownership thereof not be 
presented to the sheriff or police department, as the case may be, for a period 
of 30 days after the publication of the notice provided for in G.S. 15-12, then the 
said sheriff or Poles department in whose custody such articles may be is hereby 
authorized and empowered to sell the same at public auction for cash to the 
highest bidder, either at the courthouse door of the county, or at the police 
headquarters of the municipality in which the said articles of property are 
located, and at such sale to deliver the same to the purchaser or purchasers 
thereof. (1939, c. 195, s. 3; 1973, c. 1141, s. 5.) 

Editor’s Note. — The 1973 amendment department or constable” and for “police 
substituted “or police department” for “police - department, or constable.” 
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§ 15-14. Notice of sale. — Before any sale of said property is made under | 
the provisions of this Article, however, the said sheriff or police department 
making the same shall first advertise the sale by publishing a notice thereof in 
some newspaper published in the said county at least one time not less than 10 
days prior to the date of sale, and by posting a notice of the sale at the courthouse 
door and at three other public places in the said county. Said notice shall specify 
the time and place of sale, and contain a sufficient description of the articles 
of penerly to be sold. It shall not be required that the sale lay open for increase 
bids or objections, but it may be deemed closed when the purchaser at the sale 
pays the amount of the accepted bid. (1939, c. 195, s. 4; 19738, ¢. 1141, s. 6.) 

Editor’s Note. — The 1973 amendment department, or constable’ near the beginning of 
substituted “or police department” for “police _ the first sentence. 

§ 15-15. Disbursement of proceeds of sale. — From the proceeds realized 
from the sale of said property, the sheriff, police department or other officer 
making the same shall first pay the costs and expenses of the sale, and all other 
necessary expenses incident to a compliance with this Article, and any balance 
then remaining from the proceeds of said sale shall be paid within 80 days after 
the sale to the treasurer of the county board of education of the county in which 
such sale is made, for the benefit of the fund for maintaining the free public 
schools of such county. (19389, c. 195, s. 5; 1978, ce. 1141, s. 7.) 

Editor’s Note. — The 1973 amendment “police department” near the beginning of the 
deleted a comma and “constable” following — section. 

§ 15-16. Nonliability of officers. — No sheriff, police department, or other 
officer shall be liable for any damages or claims on account of any such sale 
or disposition of such property, as provided in this Article. (1939, c. 195, s. 6; 
19T3e041141s28.) 

Editor’s Note. — The 1973 amendment 
deleted a comma and “constable” following 
“police department.” 

§ 15-17. Construction of Article. — This Article shall not be construed to 
apply to the seizure and disposition of whiskey distilleries, game birds, and other 
property or articles which have been or may be seized, where the existing law 
now provides the method, manner, and extent of the disposition of such articles 
or of the proceeds derived from the sale thereof. (19389, c. 195, s. 7.) 

Cross References. — As to the disposition of 
liquor, etc., seized, see §8 18A-21, 18A-24. As to 
disposition of seized distilleries, see § 18A-22. 

ARTICLE 8. 

Warrants. 

§§ 15-18 to 15-24: Repealed by Session Laws 1973, c. 1286, s. 26, effective 
July 1, 1975. 

Cross References. — See Editor's note present provisions as to warrants, see §§ 
following the analysis to this Chapter. For  15A-301 through 15A-305. 
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~ 

§ 15-24.1. Amendment of warrant to show ownership of property. — Any 
criminal warrant may be amended in the superior court, before or during the 
trial, when there shall appear to be any variance between the allegations in the 
warrant and the evidence in setting forth the ownership of property if, in the 
opinion of the court, such amendment will not prejudice the defendant. This 
section shall be construed as enlarging and not limiting the conditions and 
situations under which a warrant may be amended. (1965, c. 285.) 

ARTICLE 4, 

Search Warrants. h 

§ 15-25: Repealed by Session Laws 1978, c. 1286, s. 26, effective July 1, 1975. 

Cross References. — See Editor’s note present provisions as to search warrants, see 8§ 
following the analysis to this Chapter. For 15A-241 through 15A-259. 

§§ 15-25.1, 15-25.2: Repealed by Session Laws 1969, c. 869, s. 8. 

§§ 15-26 to 15-27.1: Repealed by Session Laws 1973, c. 1286, s. 26, effective 
July 1, 1975. | 

Cross References. — See Editor’s note present provisions as to search warrants, see 8§ 
following the analysis to this Chapter. For 15A-241 through 15A-259. 

ARTICLE 4A. 

Administrative Search and Inspection Warrants. 

§ 15-27.2. Warrants to conduct inspections authorized by law. — 
(a) Notwithstanding the provisions of Article 4 of this Chapter, any official or 
employee of the State or of a unit of county or local government of North 
Carolina may, under the conditions specified in this section, obtain a warrant 
authorizing him to conduct a search or inspection of property if such a search 
or inspection is one that is elsewhere authorized by law, either with or without 
the consent of the person whose privacy would be thereby invaded, and is one 
for which such a warrant is constitutionally required. 

(b) The warrant may be issued by any magistrate of the general court of 
justice, judge, clerk, or assistant or deputy clerk of any court of record whose 
territorial jurisdiction encompasses the property to be inspected. 

(c) The issuing officer shall issue the warrant when he is satisfied the 
following conditions are met: 

(1) The one seeking the warrant must establish under oath or affirmation 
that the property to be searched or inspected is to be searched or 
inspected as part of a legally authorized program of inspection which 
naturally includes that property, or that there is probable cause for 
believing that there is a condition, object, activity or circumstance which 
legally justifies such a search or inspection of that property; 

(2) An affidavit indicating the basis for the establishment of one of the 
grounds described in (1) above must be signed under oath or affirmation 
by the affiant; 

(3) The issuing official must examine the affiant under oath or affirmation 
to verify the accuracy of the matters indicated by the statement in the 
affidavit; 

(d) The warrant shall be validly issued only if it meets the following 
requirements: 

14 
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(1) It must be signed by the issuing official and must bear the date and hour 
of its issuance above his signature with a notation that the warrant is 
valid for only 24 hours following its issuance; 

(2) It must describe, either directly or by reference to the affidavit, the 
property where the search or inspection is to occur and be accurate 
enough in description so that the executor of the warrant and the owner 
or the possessor of the property can reasonably determine from it what 
person or property the warrant authorizes an inspection of; 

(3) It must indicate the conditions, objects, activities or circumstances which 
the inspection is intended to check or reveal; 

(4) It must be attached to the affidavit required to be made in order to obtain 
the warrant. 

(e) Any warrant issued under this section for a search or inspection shall be 
valid for only 24 hours after its issuance, must be personally served upon the 
owner or possessor of the property between the hours of 8:00 A.M. and 8:00 P.M. 
and must be returned within 48 Fat 

(f) No facts discovered or evidence obtained in a search or inspection 
conducted under authority of a warrant issued under this section shall be 
competent as evidence in any civil, criminal or administrative action, nor 
considered in imposing any civil, criminal, or administrative sanction against any 
person, nor as a basis for further seeking to obtain any warrant, if the warrant 
is invalid or if what is discovered or obtained is not a condition, object, activity 
or circumstance which it was the legal purpose of the search or inspection to 
discover; but this shall not prevent any such facts or evidence to be so used when 
the warrant issued is not constitutionally required in those circumstances. 

(g) The warrants authorized under this section shall not be regarded as search 
warrants for the purposes of application of Article 4 of Chapter 15 of the General 
Statutes of North Carolina. (1967, ¢. 1260.) 

Editor’s Note. — Article 4 of this Chapter, For comment as to warrants required for 
referred to in this section, has been repealed. For administrative health inspections, see 4 Wake 
present provisions as to search warrants, see 88 Forest Intra. L. Rev. 117 (1968). 
15A-241 through 15A-259. 

ARTICLE 5. 

Peace Warrants. 

§§ 15-28 to 15-38: Repealed by Session Laws 1978, c. 1286, ss. 11, 26, 
effective July 1, 1975. 

Cross Reference. — See Editor’s note 
following the analysis to this Chapter. 

ARTICLE 6. 

Arrest. 

§§ 15-39 to 15-42: Repealed by Session Laws 1973, c. 1286, s. 26, effective 
July 1, 1975. 

Cross References. — See Editor’s note present provisions as to arrest, see §§ 15A-401 
following the analysis to this Chapter. For through 15A-405. 
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§ 15-43. House broken open to prevent felony.—All persons are authorized 
to break open and enter a house to prevent a felony about to be committed 
therein. (1868-9, c. 178, subch. 1, s. 4; Code, s. 1127; Rev., s. 3179; C.S., s. 4545.) 

Cited in State v. Mobley, 240 N.C. 476, 83 
S.E.2d 100 (1954); State v. Miller, 16 N.C. App. 
1, 190 S.E.2d 888 (1972). 

8§ 15-44 to 15-47: Repealed by Session Laws 19738, c. 1286, s. 26, effective 
July 1, 1975. 

Cross References. — See Editor’s note 
following the analysis to this Chapter. For 

present provisions as to arrest, see 88 15A-401 
through 15A-405. 

ARTICLE 7. 

Fugitives from Justice. 

§ 15-48. Outlawry for felony. — In all cases where any justice or judge of 
the General Court of Justice shall, on written affidavit, filed and retained by such 
justice or judge, receive information that a felony has been committed by any 
person, and that such person flees from justice, conceals himself and evades 
arrest and service of the usual process of law, the justice or judge is hereby 
empowered and required to issue proclamation against him reciting his name, 
if known, and thereby requiring him forthwith to surrender himself; and also 
empowering and requiring the sheriff of any county in the State in which such 
fugitive shall be to take such power with him as he shall think fit and necessar 
for the going in search and pursuit of, and effectually apprehending, suc 
fugitive from justice, which proclamation shall be aublaved at the door of the 
courthouse of any county in which such fugitive is supposed to lurk or conceal 
himself, and at such other places as the justice or judge shall direct; and if any 
pereey ace whom proclamation has been thus issued continues to stay out, 
urks and conceals himself, and does not immediately surrender himselt, any 
citizen of the State may capture, arrest, and bring him to justice, and in case 
of flight or resistance by him, after being called on and warned to surrender, 
may Slay him without accusation of any crime. (1866, c. 62; 1868-9, c. 178, subch. 
i: ay odess. 1131;-Rev., s231835c. we s. 4549; 1969, c. 44, s. 30; 1973; ea 4s 
s: 9. 

Cross Reference. — As to extradition, see 88 
15A-721 through 15A-750, and Appendix V. 

Editor’s Note. — The 1973 amendment 
rewrote this section. The principal change was 
to eliminate provisions for issuance of the 
proclamation by justices of the peace. 

For note on outlawry, another “gothic 
column” in North Carolina, see 41 N.C.L. Rev. 
634 (1968). 

Fugitive from Justice. — A fugitive from 
justice is one who, having committed a crime in 

one jurisdiction, flees therefrom in order to 
evade the law and escape punishment. State v. 
Hall, 115 N.C. 811, 20 S.E. 729 (1894). 

Outlaws Must Be Warned. — “So careful is 
the law to protect those who have not been tried 
and convicted, that the ‘outlaws’ are entitled to 
be ‘called upon and warned to surrender’ before 
they are allowed to be slain.” State v. Stancill, 
128 N.C. 606, 38 S.E. 926 (1901) (dissenting 
opinion). 

§ 15-49. Fugitives from another state arrested. — Any justice, judge, or 
magistrate of the General Court of Justice, on satisfactory information laid 
before him that any fugitive or other person in the State has committed, out of 
the State and within the United States, any offense which, by law of the state 
in which the offense was committed, is punishable either capitally or by 

16 



Cayolnee 

NOU Raleigh 

§ 15-50 CH. 15. CRIMINAL PROCEDURE § 15-53 

imprisonment for one year or upwards in any state prison, has full power and 
authority, and is hereby required, to issue a warrant for such fugitive or other 
person and commit him to any jail within the State for the space of six months, 
unless sooner demanded by the public authorities of the state wherein the 
offense may have been committed, pursuant to the act of Congress in that case 
made and provided. If no demand be made within that time the fugitive or other 
erson shall be liberated, unless sufficient cause be shown to the contrary. 
1868-9, c. 178, subch. 3, s. 34; Code, s. 1165; 1895, c. 108; Rev., s. 3184; C. S., 

s. 4550; 1969, c. 44, s. 31; 1973, c. 1141, s. 10.) 

Editor’s Note. — The 1973 amendment 
deleted ‘‘or any judge of a criminal court, or any 
justice of the peace, or mayor of any city, or chief 
magistrate of any incorporated town” following 
“General Court of Justice” near the beginning 
of the first sentence. 

See Editor’s note under § 15-132. The same 
defendants who were freed in the case discussed 
in that note were rearrested and held under the 
provisions of this section, which then provided 

for the arrest of “any fugitive in the State,” etc. 
Upon a petition by the defendants for habeas 
corpus, it was decided in State v. Hall, 115 N.C. 
811, 20 S.E. 729 (1894), that they were not 
fugitives and hence could not be held for 
extradition. This section has since been amended 
by adding after the words “any fugitive” the 
words “or other person.” 

For a discussion of this and pertinent sections 
in connection with the law of arrest in this State, 
see 15 N.C.L. Rev. 101. 

In General. — This section prescribes the 
manner in which criminals escaping from other 

states may be restored to that having 
jurisdiction of the offense, and its directions 
cannot be disregarded. It provides fully a 
method by which the crime may be punished, and 
at the same time guards and preserves the 
personal security of the citizen from lawless 
invasion. State v. Shelton, 79 N.C. 605 (1878). 

Process Necessary. — No one has authority, 
without process legally issued in this State, to 
arrest a person charged with crime in another 
state and fleeing here for refuge. Such an arrest 
makes the parties engaged in it guilty of an 
assault and battery. State v. Shelton, 79 N.C. 605 
(1878). 

Departure after Crime Is Flight from 
Justice. — Departure from a jurisdiction after 
the commission of the act, in furtherance of the 
crime subsequently consummated, is a flight 
from justice within the meaning of the law. In 
re Sultan, 115 N.C. 57, 20 S.E. 375 (1894). 

Cited in In re Veasey, 196 N.C. 662, 146 S.E. 
599 (1929). 

§§ 15-50 to 15-52: Repealed by Session Laws 1973, c. 1286, s. 26, effective 
July 1, 1975. 

Cross References. — See Editor’s note 
following the analysis to this Chapter. For 

present provisions as to extradition, see 8§ 
15A-721 to 15A-750. 

§ 15-53. Governor may employ agents, and offer rewards. — The Governor, 
on information made to him of any person, whether the name of such person 
be known or unknown, having committed a felony or other infamous crime 
within the State, and of having fled out of the jurisdiction thereof, or who 
conceals himself within the State to avoid arrest, or who, having been convicted, 
has escaped and cannot otherwise be apprehended, may either employ a special 
agent, with a sufficient escort, to pursue and apprehend such fugitive, or issue 
his Raa AlOn, and therein offer a reward, not exceeding ten thousand dollars 
($10,000), according to the nature of the case, as in his opinion may be sufficient 
for the purpose, to be paid to him who shall apprehend and deliver the fugitive 
to such person and at such place as in the proclamation shall be directed. (1800, 
c. 061, P. R.; R. C., c. 35, s. 4; 1866, c. 28; 1868-9, c. 52; 1870-1, c. 15; 1871-2, e. 
av ; wen 1891, c. 421; Rev., s. 3188; C.S., s. 4554; 1925, c. 275, s. 6; 1967, 
€7165, 8. ‘1. 

Cited in Madry v. Town of Scotland Neck, 214 
N.C. 461, 199 S.E. 618 (1988). 

17 



CH. 15. CRIMINAL PROCEDURE 8 15-53.1 § 15-103 

§ 15-53.1. Governor may offer rewards for information leading to arrest 
and conviction. — When it shall appear to the Governor, upon satisfactory 
information furnished to him, that a felony or other infamous crime has been 
committed within the State, whether the name or names of the person or persons 
suspected of committing the said crime be known or unknown, the Governor may 
issue his proclamation and therein offer an award [reward] not exceeding ten 
thousand dollars ($10,000), according to the nature of the case as, in his opinion, 
may be sufficient for the purpose, to be paid to him who shall provide 
information leading to the arrest and conviction of such person or persons. The 
roclamation shall be upon such terms as the Governor may deem proper, but 

it shall identify the felony or felonies and the authority to whom the information 
is to be delivered and shall state such other terms as the Governor may require 
under which the reward is payable. (1967, c. 165, s. 2.) a 

§ 15-54. Officer entitled to reward. — Any sheriff or other officer who shall 
make an arrest of any person charged with crime for whose apprehension a 
reward has been offered is entitled to such reward, and may sue for and recover 
the same in any court in this State having jurisdiction: Provided, that no reward 
shall be paid to any sheriff or other officer for any arrest made for a crime 
committed within the county of such sheriff or officer making such arrest. (1913, 
C, 182191 e Cea aS 4000.) 

Local Modification. — Wake: C. S., s. 4555. 
Editor’s Note. — See 13 N.C.L. Rev. 15, as to 

whom an offer may be made. 
Law Giving Reward to Sheriff Valid. — In 

view of this section and § 15-53, Public Local 
Laws of 1925, c. 318, s. 2, providing that the 
board of commissioners should pay a reward to 

the sheriff or other police officers for arresting 
violators of the prohibition law, is a valid 
exercise of the police power of the State and not 
contrary to public policy. Hutchins v. Board of 
Comm’rs, 193 N.C. 659, 187 S.E. 711 (1927). 

Applied in State v. Virgil, 276 N.C. 217, 172 
S.E.2d 28 (1970). 

ARTICLE 8. 

Extradition. 

§§ 15-55 to 15-84: Transferred to G.S. 15A-721 to 15A-750 by Session Laws 
19738, c. 1286, s. 16, effective July 1, 1975. 

Cross Reference. — See Editor’s note 
following the analysis to this Chapter. 

ARTICLE 9. 

Preliminary Examination. 

§§ 15-85 to 15-101: Repealed by Session Laws 1973, c. 1286, s. 26, effective 
July 1, 1975. 

Cross References. — See Editor’s note 
following the analysis to this Chapter. For 
present provisions as to first appearance before 

a district court judge, see 88 15A-601 through 
15A-606. As to probable — cause hearing, see 88 
15A-611 through 15A-614. 

ARTICLE 10. 

Bail. 

§§ 15-102, 15-103: Repealed by Session Laws 1973, c. 1286, s. 26, effective 
July 1, 1975. 
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Cross References. — See Editor’s note present provisions as to bail, see §§ 15A-531 
following the analysis to this Chapter. For through 15A-547. 

§ 15-103.1. Release prior to trial or hearing otherwise than on bail. — (a) 
Except as otherwise provided in this section, every officer authorized to fix and 
take bail in any situation is empowered in his discretion to release from custody, 
pending trial or hearing, any person charged with a noncapital felony or a 
misdemeanor, upon such person’s own recognizance or upon the execution of 
an unsecured appearance bond in an amount specified by the officer. 

(b) Every person in custody pending trial as a defendant in a criminal case, 
other than a person charged with a capital felony, may be released other than 
upon bail if it appears likely that he will appear and surrender himself to the 
jurisdiction of the court at the proper time. The officer authorized to fix and take 
ail in any case may cause an investigation to be made into the background of 

the defendant and to require him to provide under oath a statement of his 
circumstances with respect to residence, employment, and family situation 
walppeupen the officer may make a finding upon which to base the decision as 
to whether or not to allow the defendant’s release on recognizance or unsecured 
appearance bond. The officer is further authorized to set such terms and 
conditions as reasonably appear to him to be required to insure the appearance 
of the defendant. In determining which conditions of release will reasonably 
assure appearance, the officer shall, on the basis of available information and 
without having to conform to the rules of evidence, take into account the nature 
and circumstances of the offense charged, the weight of the evidence against 
the accused, the accused’s family ties, employment, financial resources, 
character and mental condition, the length of his residence in the community, 
his record of convictions, and his record of appearance at court proceedings or 
of flight to avoid prosecution or failure to appear at court proceedings. The 
officer is further empowered to cause the arrest and recommitment of the 
accused if he has reasonable grounds to believe that the accused is about to 
depart the jurisdiction or for other reason may fail to appear or if the defendant 
has violated any condition of release. 

(c) Ney person released from custody under this section who willfully fails 
to appear for trial or hearing, or knowingly violates any condition of his release, 
shall be guilty of a misdemeanor. 

(d) For the purposes of payment of expenses of extradition under the 
provisions of the Uniform Criminal Extradition Act every person who becomes 
a fugitive from justice during a period of release under this section, other than 
on bail, shall be deemed a felon. 

The term “officer” when used herein shall mean and include any officer or 
official authorized to fix and take bail under the provisions of Article 10 of 
Chapter 15 of the General Statutes of North Carolina. 

Nothing in this section shall be construed as requiring any person accused to 
be released without bail. (1967, c. 1041.) 

Editor’s Note. — For comment on bail in’ when charged with capital offense, see 6 Wake 
North Carolina, see 5 Wake Forest Intra. L. Rev. Forest Intra. L. Rev. 327 (1970). 
300 (1969). For note on right to pretrial release 

§ 15-103.2. Chief judges to issue policies. — The chief judge of the district 
court division of the General Court of Justice of each district shall devise and 
issue recommended policies which may be followed on the use of bail and the 
amounts thereof, the use of release on a person’s own recognizance, and the use 
of unsecured appearance bonds and the amounts thereof. (1969, c. 1062, s. 2.) 

§ 15-104: Repealed by Session Laws 1973, c. 1286, s. 26, effective July 1, 1975. 
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Cross References. — See Editor’s note present provisions as to bail, see 8§ 15A-531 
following the analysis to this Chapter. For through 15A-547. 

§ 15-104.1. Recognizances and appearance bonds conditioned upon 
defendant’s appearance throughout division; modification of recognizances, 
etc. — (a) Whether or not a recognizance or appearance bond which authorizes 
the release of a defendant aRatitio a condition which obligates the defendant 
to appear for hearing or trial from day to day and session to session until final 
judgment is entered in the trial divisions of the General Court of Justice, such 
condition shall be deemed to be'included in every recognizance or appearance 
bond and shall be deemed to be a condition of the filing of every other type of 
recognizance. Within the meaning of this section, entry of judgment in the 
district court from which an appeal is taken shall not be considered a final 
judgment. 

(b) A recognizance or appearance bond or other type of recognizance 
previously set for a Aafendant may be increased or decreased, modified or 
discharged, at any time by a judge of any court of the General Court of Justice 
then having jurisdiction of the defendant. (1971, c. 344.) 

§§ 15-105 to 15-107: Repealed by Session Laws 1973, c. 1286, s. 26, effective 
July 1, 1975. 

Cross References. — See Editor’s note present provisions as to bail, see 88 15A-531 
following the analysis to this Chapter. For through 15A-547. 

§ 15-107.1. Magistrate or spouse, secretary, stenographer or employee not 
to become bail or agent for bonding company, etc. — No magistrate of this 
State, or the spouse or secretary, stenographer or employee of any magistrate, 
shall in any case become bail for any prisoner for money or angie No 
magistrate, or the spouse or secretary, stenographer or employee of any 
magistrate, shall become bail or agents for any bonding company or professional 
bondsmen. Any person violating the provisions of this section shall be guilty of 
a misdemeanor and upon conviction shall be fined or imprisoned, in the discretion 
ob tne court: (1957;'c. T82: 1968 Per 1ISe 1913". 114s cri 

Cross Reference. — For similar provisions of _ substituted ‘‘magistrate’ for “justice of the 
broader application, see 8 15A-541. peace” throughout the section. 

Editor’s Note. — The 1973 amendment 

§§ 15-108, 15-109: Repealed by Session Laws 19738, c. 1286, s. 26, effective 
July 1, 1975. 

Cross References. — See Editor’s note present provisions as to bail, see 88 15A-531 
following the analysis to this Chapter. For through 15A-547. 

ARTICLE 11. 

Forfeiture of Bail. 

§ 15-110. In recognizance to keep the peace.—Every person who shall have 
entered into a recognizance to keep the pose shall appear according to the 
obligation thereof; and if he fail to appear the court shall forfeit his recognizance 
and order it to be prosecuted, in the manner provided by law, unless reasonable 
excuse for his default be given. (1868-9, c. 178, subch. 2, s. 10; Code, s. 1225; Rev., 
s. 83214; C.S., s. 4582.) 
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Cross References. — As to forfeiture of bail, 
see also § 15A-544. As to undertakings of bail 
bondsmen and regulation of bail bondsmen and 
runners, see 88 85A-1 to 85A-34. 
Recognizance Binds to Three Things. — It 

is said by the highest authority that a 
recognizance (or bail bond) in general binds to 
three things: (1) To appear and answer either to 
a specified charge or to such matters as may be 
objected; (2) to stand and abide by the judgment 
of the court; and (3) not to depart without leave 
of the court; and that each of these particulars 
is distinct and independent. State v. Schenck, 138 
N.C. 560, 49 S.E. 917 (1905); State v. Eure, 172 
N.C. 874, 89 S.E. 788 (1916); State v. Mallory, 266 
N.C. 31, 145 S.E.2d 335 (1965). 
When Time and Place Specified. — If the 

recognizance specifies time and place, the 
defendant cannot be held to be in default for not 
appearing at some other time or place. State v. 
Houston, 74 N.C. 174 (1876). 

Thus a recognizance, conditioned that the 
defendant appear at the courthouse in C, on the 
eighth Monday after the fourth Monday in 
March, is not forfeited by the defendant’s failure 
to appear on Feb. 22. State v. Houston, 74 N.C. 
174 (1876). 
Same — Effect of Subsequent Law. — A 

recognizance conditioned for the appearance of 
a party at one day is not forfeited by his failure 
to appear at another day, to which the holding 
of the court was changed by a law passed after 
the taking of the recognizance, the law 
containing no provision that recognizances 
should be returned and parties appear on that 
day. State v. Melton, 44 N.C. 426 (1858). 
When Appearance at Next Term Specified. 

— A recognizance for the appearance of the 
defendant at the next term of the court to be 
held for a given county is valid and binds the 
defendant to appear at the next term and at the 
courthouse, although neither time nor place is 
specifically named; because every one knows, or 
is presumed to know, the time and place of 

CH. 15. CRIMINAL PROCEDURE § 15-112 

holding the court. State v. Houston, 74 N.C. 174 
(1876). 

Same — If Term Not Held. — A defendant 
bound over to answer a criminal charge at a 
regular term of the superior court, which term 
is not held in consequence of the absence of the 
judge, is required to attend at an intervening 
special term subsequently appointed and held. 
State v. Horton, 123 N.C. 695, 31 S.E. 218 (1898). 

Continuance Does Not Release. — The 
continuance of a criminal case does not release 
the recognizance given for the appearance of the 
defendant. State v. Morgan, 136 N.C. 593, 48 
S.E. 604 (1904). 

Proceedings When Recognizance Broken. — 
Where the condition of a recognizance is broken 
it is competent for the justice to declare the same 
to be forfeited and order it to be prosecuted in 
the court having jurisdiction of the penal sum. 
State v. Oates, 88 N.C. 668 (1883). 

Defendant Must Appear until Discharged. — 
An appearance bond by its terms, and under the 
uniform ruling of the court, requires that the 
defendant appear term after term until he is 
discharged on a verdict of acquittal or by order 
of the court. An appearance bond is in lieu of 
custody in jail, in which case the defendant could 
not be released until discharged by order of the 
court. State v. Eure, 172 N.C. 874, 89 S.E. 788 
(1916). 

Agreement by Solicitor (Now District 
Attorney) Will Not Relieve. — An agreement 
by a solicitor (now district attorney) for the State 
to discharge a defendant if he would become a 
State’s witness against codefendant will not 
relieve such defendant from a forfeited 
recognizance. State v. Moody, 69 N.C. 529 (1878). 

Failure to Sign Warrant. — It is immaterial 
to the validity of an appearance bond given by 
defendant before the court and in custodia legis 
that the warrant for his arrest, in due form, was, 
inadvertently, not signed by the recorder. State 
v. Mitchell, 151 N.C. 716, 66 S.E. 202 (1909). 

§ 15-111. When recognizance deemed broken. — No recognizance taken 
under this Chapter shall be deemed to be broken except in the failure of the 
principal in such recognizance to appear and answer according to the obligation 
thereof, unless such principal be convicted of some offense amounting in 
judgment of law to a breach of such recognizance. (1868-9, c. 178, subch. 2, s. 
12; Code, s. 1277; Rev., s. 3215; C. S., s. 4583.) 

Surety Not Relieved. — The liability of a 
surety upon an appearance bond is a continuing 
one until discharged by renewal of bond or 
production and surrender of principal. (See 8&8 
15-122, 15-123.) He is not released by the 
principal’s having been drunk and under arrest 

§ 15-112. Recognizance prosecuted. — 

when his case was called in court and continued, 
and by the principal’s having since become a 
fugitive from justice under charge of a different 
offense. State v. Holt, 145 N.C. 450, 59 S.E. 64 
(1907). 

Whenever evidence of such 
conviction shall be produced in the court in which the recognizance is filed, it 
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shall be the duty of such court to order the recognizance to be prosecuted, and 
the district attorney shall cause the proper proceedings to be thereupon taken. 
(1868-9, c. 178, subch. 2, s. 18; Code, s. 1228; Rev., s. 3216; C. S., s. 4584; 1973, 
Ce 29 

Editor’s Note. — The 1973 amendment 
substituted “district attorney” for “solicitor.” 
Independent Proceeding Unnecessary. — 

The judgment that the recognizance has been 
forfeited must be entered in the court, and in the 
cause, in which said recognizance was filed and 
it is not required that the prosecution for the 
forfeiture of such recognizance shall be taken by 
an independent proceeding. State v. Sanders, 153 
N.C. 624, 69 S.E. 272 (1910). 

Proceedings When Forfeiture Is Moved for. 
— When the forfeiture of a recognizance is 
moved for, if all the matters are of record, the 
judge decides without the intervention of a jury. 
But when the answer raises an issue of fact, the 
defendant is entitled to have the matter passed 

Entry of Forfeiture Not Traversed by 
Answer to Scire Facias. — The entry of the 
forfeiture of a recognition in a crimina! case 
cannot be contradicted or traversed by an 
answer or a plea to a scire facias issued to 
enforce the forfeiture. State v. Morgan, 136 N.C. 
593, 48 S.E. 604 (1904). 

Effect of Answer to Scire Facias. — Where 
the recognizance in a criminal case is entered on 
the records of the court as forfeited, and scire 
facias is issued to enforce the forfeiture, an 
answer denying the truth of the record, though 
informal, is equivalent to a motion to set aside 
the entry, when that appears to have been the 
intention of the defendants. State v. Morgan, 136 
N.C. 598, 48 S.E. 604 (1904). 

upon by a jury. State v. Sanders, 153 N.C. 624, 
69 S.E. 272 (1910). 

§ 15-113. Notice of judgment nisi before execution. — No execution shall 
issue upon a forfeited recognizance or to collect a fine imposed nisi until a notice 
has issued against the person who has forfeited his recognizance, or upon whom 
the fine has been imposed, and his sureties. The clerk shall issue a writ of scire 
facias directed to the process officer of the court and of the county of residence 
of the defendant and of his sureties or bail, under seal if out of his county, with 
copies of same for each, which writ shall be returnable, the next session of court, 
commencing 30 days after the service of same, as herein provided. The defendant 
and the sureties may file answer as in civil actions, prior to the return date, and 
same shall stand for trial at that session. Provided, where the defendant deposits 
cash in lieu of bond or recognizance, upon his failure to appear for trial in 
accordance with the requirements of such cash bond then judgment nisi on the 
cash bond shall be entered and the defendant shall be charged with legal notice 
thereof without issuance or service of a scire facias or other notice and after 
30 days or at the next session, whichever is later, judgment absolute forfeiting 
and condemning the cash bond shall be entered if the defendant then fails to 
appear or upon appearance fails to show legal excuse or other satisfacto 
explanation of his pe eas at the term when judgment nisi was entered. 
Cab, 8, 495.7: R. C., c. 35, s. 43; Code, s. 1208; Rev. sua24.g ace 
Seana oS, C. 117) tore Cenne jlo do. C.bl 4 les. te.) 

Local Modification. — Forsyth: 1935, c. 83. 

Editor’s Note. — The 1973 amendment 
substituted “session” for “term” in the second 
and fourth sentences and “that session” for 
“said term’ at the end of the third sentence. 

For comment on the 1953 amendment, see 31 
N.C.L. Rev. 404 (1953). For comment on bail in 
North Carolina, see 5 Wake Forest Intra. L. Rev. 
300 (1969). 

Notice Must Be Given. — This section has 
made it imperative that before suing out 
execution on a forfeited recognizance, a scire 
facias shall issue, and judgment be had thereon. 
State v. Mills, 19 N.C. 552 (1837). 

Object of Notice. — The object of a scire 
facias is to notify the cognizor to show cause, if 
any he have, wherefore the cognizee should not 
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have execution of the same _ thereby 
acknowledged. State v. Mills, 19 N.C. 552 (1837). 
Judgment against Surety on Appearance 

Bond. — An appearance bond is a debt of record 
conditioned to be void upon the appearance of 
defendant, and while judgment absolute may not 
be entered upon a forfeited recognizance except 
upon a scire facias, the object of the scire facias 
is merely to give notice of an opportunity to 
show cause why the cognizee should not have 
execution acknowledged, and the surety being 
a party to the recognizance and his liability being 
primary, direct and equal with that of the 
principal, judgment absolute may be had against 
the surety on the scire facias before service of 
the scire facias upon the principal. Tar Heel 
Bond Co. v. Krider, 218 N.C. 361, 11 S.E.2d 291 
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(1940), followed in State v. Brown, 218 N.C. 368, | that defendant was called and failed to appear. 
11 S.E.2d 294 (1940). State v. Hawkins, 14 N.C. App. 127, 187 S.E.2d 
Judgment against Bond on Same Day 418 (1972). 

Defendant Failed to Appear Was Error. — The Quoted in State v. Mallory, 266 N.C. 31, 145 
trial court erred in entering judgment absolute 8.E.2d 335 (1965). 
against defendant’s cash bond on the same day 

§ 15-114. What notice must contain. — When any recognizance, 
acknowledged by a principal and sureties, shall be forfeited by two or more of 
the recognizors, the notice issued thereon shall be jointly against them all, 
designating which of them are principals and which sureties, and when they are 
bound in different sums, stating the amount forfeited by each one, and the clerk 
shall have no greater fee on such notice than is due when it is issued against 
one defendant. (1812, c. 836, s. 1, P. R.; R. C., ¢. 35, s. 44; Code, s. 1209; Rev., 
s. 3218; C. S., s. 4586.) 

§ 15-115. Service of notice. — All notices issuing upon forfeited 
recognizances shall be executed by leaving a copy with each of the defendants, 
or at his present place of abode with some person of suitable age and discretion 
then residing therein. And in case he cannot be found, and has no known place 
of abode, and the matter be returned, then a notice shall issue, and on the like 
return the same shall be deemed duly served. (1812, c. 836, s. 2, P. R.; R. C., ¢. 
mee. ode, .s, 1210; Rey., s. 3219; C. S., s..4587; 1973, c. 1141, s..18)) 

Editor’s Note. — The 1973 amendment added Cited in Tar Heel Bond Co. v. Krider, 218 N.C. 
“with some person of suitable age and discretion 361, 11 S.E.2d 291 (1940). 
then residing therein” at the end of the first 
sentence. 

§ 15-116. Judges may remit forfeited recognizances. — The judges of the 
Superior and district courts may hear and determine the petition of all persons 
who shall conceive they merit relief on their recognizances forfeited; and may 
lessen, or absolutely remit, the same, and do all and anything therein as they 
shall deem just and right and consistent with the welfare of the State and the 
persons praying such relief, as well before as after final judgment entered and 
execution awarded. (1788, c. 292, 5.1, P. R.; R. C., c. 35, s. 38; Code, s. 1205; Rev., 
s. 3220; C. S., s. 4588; 1969, c. 1190, s. 51%.) 

Editor’s Note. — For comment on bail in’ set aside the entry of forfeiture of a 
North Carolina, see 5 Wake Forest Intra. L. Rev. recognizance, its refusal does not prevent the 
300 (1969). court from reducing or remitting the penalty. 

Trial Judge Has Discretion. — The power State v. Morgan, 136 N.C. 593, 48 S.E. 604 (1904). 
given by this section is a matter of judicial 
discretion in the judges below, which cannot be 
reviewed except for some error in a matter of 0” 4 bail bond may, under this section, present 
l i ._M 74.N.C,  @ petition for relief to the judge of the superior 
ee. Wore, Pry ropes 48 a court, notwithstanding that a final judgment has 

/ been rendered. State v. Bradsher, 189 N.C. 401 604 (1904); State v. Hawkins, 14 N.C. App. 129, : , , 

Whether a judgment nisi will be 1 tade 83 S.H.2d 482 (1954). 

absolute, or whether it will be stricken put, Where judgment absolute has been entered 
either upon condition or otherwise, rests in the against the surety on an appearance bond, the 

discretion of the judge of the superior court. surety is entitled, upon the later apprehension 
State v. Clarke, 222 N.C. 744, 24 S.E.2d 619 — and delivery of the defendant to the authorities 
(1943); State v. Wiggins, 228 N.C. 76, 44S.E.2d of that county for trial, to be heard under the 
471 (1947). provisions of this section upon its motion to 
Court May Remit Penalty without Setting modify or vacate the judgment absolute. State 

Aside Forfeiture. — Where a motion is made tov. Dew, 240 N.C. 595, 88 S.E.2d 482 (1954). 
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Petition after Final Judgment. — A surety 
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The superior courts have authority, under this 
section, to lessen or_ remit forfeited 
recognizances upon the petition of the party 
aggrieved, either before or after final judgment. 
State v. Moody, 74 N.C. 73 (1876); State v. 
Hawkins, 14 N.C. App. 129, 187 S.E.2d 417 
(1972). 

Solicitor (Now District Attorney) Has No 
Vested Right to Fee. — Under this section the 
solicitor (now district attorney) has no vested 

right to his fee under an absolute judgment upon 
a forfeited recognizance which was 
subsequently set aside by the court in the 
exercise of its discretionary power. State v. 
King, 143 N.C. 677, 57 S.E. 516 (1907). 

Injunction to Restrain Enforcement of 

Execution. — A motion by the surety asking 
that the forfeiture theretofore entered upon the 
appearance bond be stricken out, for that 
defendant had been subsequently arrested 
under a capias, is addressed to the sound 
discretion of the court in the exercise of its 
power to remit the forfeiture, and does not serve 
to stay execution on the judgment entered 
against the surety upon the scire facias, and 
therefore the court, while the motion is pending, 
may hear and determine the surety’s application 
for injunction to restrain enforcement of the 
execution issued on the judgment. The remedy 
for a reduction or remission of the forfeiture is 
by application under this section. Tar Heel Bond 
Co. v. Krider, 218 N.C. 361, 11 S.E.2d 291 (1940), 
followed in State v. Brown, 218 N.C. 368, 11 
S.E.2d 294 (1940). 
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Arrest Does Not Discharge Forfeiture of 
Appearance Bond. — The arrest of defendant 
in a criminal proceeding upon a capias and his 
trial and conviction does not discharge the 
original forfeiture of his appearance bond, and 
judgment absolute against the surety may be 
entered upon the scire facias after defendant has 
been arrested under the capias. Section 15-122 
has no application, since in such case the 
defendant is not arrested and surrendered by 
the surety, and further, even if the statute were 
applicable, it provides that surrender by the bail 
after recognizance is forfeited does not 
discharge the bail, but is merely addressed to the 
discretionary power of the court to reduce or 
remit the forfeiture. Tar Heel Bond Co. v. 
Krider, 218 N.C. 361, 11 S.E.2d 291 (1940), 
followed in State v. Brown, 218 N.C. 368, 11 
S.E.2d 294 (1940). 
Where the surety’s answer to a scire facias 

amounts to nothing more than a plea for 
additional time, without allegation of facts 
disclosing excusable neglect or constituting a 
legal defense or appealing to the conscience and 
sense of fair play, the surety is not entitled to 
a hearing under this section as a matter of right, 
and judgment absolute against the surety is 
proper. State v. Dew, 240 N.C. 595, 83 S.E.2d 482 
(1954). 
A superior court judge had authority to 

review an order of bond forfeiture entered by 
another superior court judge. State v. 
Hawkins, 14 N.C. App. 129, 187 S.E.2d 417 
(1972). 

§ 15-117. Money refunded by clerk. — The clerk of the superior court, on 
the remission of any forfeited recognizance which has been paid into his office, 
shall refund the same, or so much thereof as shall be remitted. (1795, c. 442, s. 
1, P. R.; R. C., c. 35, s. 39; Code, s. 1206; Rev., s. 3221; C, Syisuaaeen 

§ 15-118. Money refunded by treasurer. — If the money has been paid to 
the county treasurer, he shall refund it to the person entitled, on his producing 
an attested copy of the record from the clerk of the court, certifying that such 
recognizance has been remitted or lessened, signed with his own proper name, 
with the seal of the court affixed thereto. (1795, c. 442, s. 2, P. R.; R. C., ¢. 35, 
s. 40; Code, s. 1207; Rev., s. 3222; C. S., s. 4590.) 

§ 15-119. Forfeiture of bond before justice. — On the failure of the accused 
to appear at the time and place mentioned in any bond taken by any justice of 
the peace for a continuance of any cause pending before him, and answer the 
charge, or, having appeared, on his departing the court without leave thereof 
first had and obtained, it shall be the duty of the justice of the peace then 
presiding to enter judgment nisi against the principal and his sureties in the bond 
for the amount mentioned therein, if the sum does not exceed the sum of two 
hundred dollars ($200.00); and immediately issue notice to the principal and the 
sureties in the bond, giving 10 days’ time, specifying time and place, to appear 
and show cause, if any they have, why the judgment nisi shall not be made final. 
(1889, c. 188, s. 2; Rev., s. 3228; C. a s. 4591.) 

§ 15-120. Judgment final. rendered and enforced. — If the defendant shall 
fail to appear and show satisfactory reasons for not complying with the 
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provisions of the bond, it shall then be the duty of the justice of the peace to 
render a final judgment thereon for the amount of the same, and immediate] 
make and transmit to the clerk of the superior court a transcript thereof, whic 
shall be entered upon the judgment docket of the court, and the clerk shall issue 
execution on the final judgment against the principal and his sureties for the 
collection of the amount thereof as in other judgments in behalf of the State. 
(1889, c. 138, s. 3; Rev., s. 3224; C.S., s. 4592.) 

§ 15-121. Forfeiture of bond over $200.00 before justice. — If the bond shall 
exceed the sum of two hundred dollars ($200.00), and the accused shall fail to 
appear as therein provided to answer the charge, or, having appeared, shall 
depart the court without leave first had and obtained, it shall be the duty of the 
justice to have the accused called, and enter upon the bond that the defendant 
was called and failed to answer, and immediately return the original papers in 
the case, together with the bond, to the clerk of the court having jurisdiction 
to try such action, who shall immediately enter the case upon the criminal docket 
of his court and enter judgment nisi for the amount of the bond, and issue notice 
to the accused and his sureties to appear at the next term to show cause why 
the judgment should not be made final and proceeded in as other cases of 
forfeited bonds in behalf of the State in such court. The entry on the bond by 
the justice of the peace shall be prima facie evidence that the principal therein 
had been called and failed to answer. Nothing in this section shall be so 
construed as to prevent justices of the peace from remitting the penalty of the 
bond or the right of appeal from the justice of the peace to the superior court 
by the defendant or his surety. (1889, c. 138, s. 4; Rev., s. 83225; C. S., s. 4593.) 

§ 15-122. Right of bail to surrender principal. — The bail shall have liberty, 
at any time before execution awarded against him, to surrender to the court 
from which the process issued, or to the sheriff having such process to return, 
during the session, or in the recess of such court, the principal, in discharge of 
himself; and such bail shall, at any time before such execution awarded, have 
full power and authority to arrest the body of his principal, and secure him until 
he shall have an opportunity to surrender him to the sheriff or court as aforesaid; 
and the sheriff is hereby required to receive such surrender, and hold the body 
of the defendant in custody as if bail had never been given: Provided, that in 
criminal proceedings the surrender by the bail, after the recognizance has been 
forfeited, shall not have the effect to discharge the bail, but the forfeiture may 
be remitted in the manner provided for. Provided, further, that if the defendant 
is in legal custody or imprisoned in the State of North Carolina or in any other 
state or territory of the United States at the time such defendant is bonded to 
appear in court, then the hearing on the writ of scire facias shall be continued 
for not less than 90 days in order to give the surety an opportunity to produce 
the defendant. 

If upon conviction of the principal, the court shall continue prayer for 
ups ment, impose a sentence suspended upon condition that the principal 
perform or refrain from performing any act, suspend sentence and place the 
principal on probation, or ADPOR any other judgment or sentence which subjects 
the principal to the continued jurisdiction and supervision of the court, the surety 
may surrender the principal to the court and shall thereupon be released from 
all obligation under the recognizance. Upon surrender of the principal in such 
instance, the principal may give new bail as apreNied in Gs. 15-123 for the 
faithful performance of the conditions of the judgment or sentence. (1777, c. 115, 
s. 20, P. R.: 1848, c. 7; R. C., c. 11, s. 5; Code, s. 1230; Rev., s. 3226; C. S., s. 4594; 
1955, c. 873; 1969, c. 1005.) | 
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Editor’s Note. — For comment on bail in _ original forfeiture of his appearance bond, and 
North Carolina, see 5 Wake Forest Intra. L. Rev. judgment absolute against the surety may be 
300 (1969). entered upon the scire facias after defendant has 

In General. — The conviction does not, by _ been arrested under the capias. This section has 
virtue of its own force, put the defendant in the __ no application, since in such case the defendant 
custody of the court or of the sheriff. This is is not arrested and surrendered by the surety, 
done, in our practice at least, by an order from _and further, even if the statute were applicable, 
the court, given of its own motion or on_ it provides that surrender by the bail after 
application of the solicitor (now district recognizance is forfeited does not discharge the 
attorney), and the court, when it, passes bail, butis merely addressed to the discretionary 
judgment upon a defendant and he appeals, can. power of the court to reduce or remit the 
direct that he be not taken into custody forfeiture. Tar Heel Bond Co. v. Krider, 218 N.C. 
immediately, but be permitted to find security 361, 11 S.E.2d 291 (1940), followed in State v. 
for the costs of his appeal and for his appearance Brown, 218 N.C. 368, 11 S.E.2d 294 (1940). 
at the next term, and if he fails afterwards to Bail Not Exonerated during Defendant’s 
appear, when called during the term, and perfect Detention in Prison on Other Charges. — Upon 
his appeal and give the necessary security forhis _ the failure of defendant to appear when his case 
appearance, or in default thereof to surrender was called, judgment nisi was entered and scire 
himself in execution of the judgment, he may be __facias and capias issued. Upon the hearing of the 
called and his forfeiture entered. State v.  scire facias, the surety showed that at the time 
Schenck, 188 N.C. 560, 49 S.E. 917 (1905). of the call of the case defendant was 

Compliance with Section Protects Surety.— incarcerated in another county of this State on 
Where a defendant surrenders his principal in _ other charges, that upon the subsequent trial in 
open court in discharge of himself as bail, he is such other county defendant was sentenced to 
acting in the clear exercise of an undoubted legal imprisonment, and that the surety had secured 
right. Under this section the entry of the fact capias and filed same with the officials of the 
made upon the records of the court was. State’s prison so that defendant would be 
therefore proper, and the court could not by — surrendered to the court to stand trial upon the 
their subsequent action deprive the defendant of expiration of his sentence. It was held that 
the benefit of it. Underwood v. McLaurin, 49 notwithstanding the fact that 8 1-433 relates 
N.C. 17 (1856). only to bonds executed in arrest and bail 
When Condition of Bond Performed. — The _ proceedings, the bail will not be exonerated 

condition of a bail bond is not performed by the during defendant’s detention, since only the 
appearance, conviction and sentence of the State and not the surety can produce the body 
defendant. The conviction does not, by virtue of of defendant, and judgment absolute against the 
its own force, put the defendant in the custody surety should be stricken out and hearing on the 
of the court or of the sheriff, but to exonerate _ scire facias continued until the surety has had 
the surety the defendant must submit to such opportunity to produce defendant after his 
punishment as shall be adjudged. State v. release from prison. State v. Eller, 218 N.C. 365, 
Schenck, 138 N.C. 560, 49 S.E. 917 (1905). 11 S.E.2d 295 (1940), decided prior to 1955 

Discharge of Bail. — The arrest of defendant amendment. 
in a criminal proceeding upon a capias and his Quoted in State v. Mallory, 266 N.C. 31, 145 
trial and conviction does not discharge the S.E.2d 335 (1965). 

§ 15-123. New bail given upon surrender; liability of sheriff. — Any person 
surrendered in the manner specified in G.S. 15-122 shall have liberty, at any time 
before final judgment against him, to give bail; and in case of such surrender, 
the sheriff shall take the bail bond or recognizance to the succeeding court; and 
in case the sheriff shall release such person without bail, or the bail returned 
be held insufficient, on exception taken, the same term to which such bail bond 
shall be returned, and allowed by the court, the sheriff, having due notice thereof 
in criminal cases, shall forfeit to the State the sum of one hundred dollars 
($100.00), to be recovered on motion in like manner as forfeitures for not 
returning process, and be subject to be indicted for misdemeanor in office; and 
it shall be the duty of the pevercu ney officer to collect the forfeiture; and, in 
case of a release, the sheriff shall be liable for an escape, and may be prosecuted 
and oF nue as provided for in the Chapter entitled Criminal Law. (1827, c. 40; 
R. C., c. 11, s. 6; Code, s. 1281; Rev., 8. 3227; C. S., s. 4595.) 
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Cross References. — As to criminal liability 
for an escape, see § 14-239. As to recovery of the 
pein ges 162-14 and the note thereto. 

§ 15-124. Defenses open to bail. — Every matter which would entitle the 
principal to be discharged from arrest may be pleaded by the bail in exoneration 
of his liability. (R. C., c. 11, s. 9; Code, s. 1283; Rev., s. 83229; C. S., s. 4596.) 

ARTICLE 12. 

Commitment to Prison. 

§§ 15-125 to 15-127: Repealed by Session Laws 1973, c. 1286, s. 26, effective 
July 1, 1975. 

Cross References. — See Editor's note present provisions as to commitment to 
following the analysis to this Chapter. For detention facility pending trial, see 8 15A-521. 

ARTICLE 138. 

Venue. 

§§ 15-128, 15-129: Repealed by Session Laws 1973, c. 1286, s. 26, effective 
July 1, 1975. 

Cross References. — See Editor's note present provisions as to venue, see 88 15A-131 
following the analysis to this Chapter. For through 15A-135. 

§ 15-130. Assault in one county, death in another. — In all cases of 
felonious homicide when the assault has been made in one county within the 
State, and the person assaulted dies in any other county thereof, the offender 
shall be indicted and punished for the crime in the county wherein the assault 
an aoe meoe, sra-R.-C. ¢..35,.82-27;.Code,.s, 1196~ Rev.psa32e5ac. 
es: 

No New Offense Created by Section. — This This section and § 15-131 were part of Chapter 
section received a judicial construction in State 22 of the Public Laws 1831 and hence this 
v. Dunkley, 25 N.C. 116 (1842), and it was held construction applies equally to § 15-131. — Ed. 
that it did not create any new offense, but note. 
merely removed a difficulty which existed as to For meaning of “assault,” see note under § 
the place of the trial. State v. Hall, 114.N.C.909, 15-181. 
19 S.E. 602 (1894). 

§ 15-131. Assault in this State, death in another.—In all cases of felonious 
homicide, when the assault has been made within this State, and the person 
assaulted dies without the limits thereof, the offender shall be indicted and 
punished for the crime in the county where the assault was made, in the same 
manner, to all intents and purposes, as if the person assaulted had died within 
the limits of this State. (1831, c. 22, s. 2; R. C., ce. 35, s. 28; Code, s. 1197; Rev., 
s. 3236; C. S., s. 4603.) 

Cross Reference. — See also § 15A-134. common law. State v. Hall, 114 N.C. 909, 19 S.E. 
Section Is Valid. — The validity of sections 602 (1894). 

similar to this seems to be undisputed, and Meaning of “Assault”. — The assault 
indeed it has been held in many jurisdictions that mentioned in this section and the preceding 
such legislation is but in affirmance of the section evidently means not a mere attempt, but 

27 



§ 15-132 

such an injury inflicted in this State as results 
in death in another state. State v. Hall, 114 N.C. 
909, 19 S.E. 602 (1894). 

Acts Causing Death Must Take Place in 
State. — This section plainly contemplates that 

CH. 15. CRIMINAL PROCEDURE § 15-143 

every part of the offense, except the death, must 
have occurred in this State. State v. Hall, 114 
N.C. 909, 19 S.E. 602 (1894). 

Shooting Person in Adjoining State. — See 
§ 15-182 and note thereto. 

§ 15-132. Person in this State injuring one in another. — If any person, 
being in this State, unlawfully and willfully puts in motion a force from the 
effect of which any person is injured while in another state, the person so settin 
such force in motion shall be guilty of the same offense in this State as he woul 
be if the effect had taken place within this State. (1895, c. 169; Rev., s. 83237; C. 
S., s. 4604.) 

Cross Reference. — See also § 15A-134. 
Editor’s Note. — This section was passed in 

1895 as a result of the decision in State v. Hall, 
114 N.C. 909, 19 S.E. 602 (1894). In that case the 
defendants while in North Carolina shot across 
the State line and killed a person in Tennessee 
and being indicted for murder in North Carolina 

it was held that they were not guilty of the crime 
charged in the absence of a statute like the 
present. Section 15-131 was discussed and held 
not applicable since the stroke producing death 
was given not in North Carolina but in 
Tennessee. 

§ 15-133. In county where death occurs. — If a mortal wound is given or 
other violence or injury inflicted or poison is administered on the high seas or 
land, either within or without the limits of this State, by means whereof death 
ensues in any county thereof, the offense may be prosecuted and punished in 
the county where the death happens. (1891, c. 68; 

Cross Reference. — See also 8 15A-134. 
Section Constitutional. — This section is 

constitutional and applies to foreigners as well 

ev., S. 8238; C. S., s. 4605.) 

as to citizens of this State who have inflicted 
mortal wounds elsewhere. State v. Caldwell, 115 
N.C. 794, 20 S.E. 523 (1894). 

§§ 15-134 to 15-136: Repealed by Session Laws 1978, c. 1286, s. 26, effective 
SUV Lo to. 

Cross References. — See Editor’s note 
following the analysis to this Chapter. For 

present provisions as to venue, see 8§ 15A-131 
through 15A-135. 

ARTICLE 14. 

Presentment. 

§§ 15-137 to 15-139: Repealed by Session Laws 1978, c. 1286, s. 26, effective 
July 1, 1975. 

Cross References. — See Editor’s note 

following the analysis to this Chapter. For 
present provisions as to indictments and related 
instruments, see 8§ 15A-641 through 15A-646. 

ARTICLE 15. 

Indictment. 

§§ 15-140 to 15-143: Repealed by Session Laws 1978, c. 1286, s. 26, effective 
July 1, 1975. 
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Cross Reference. — For present provisions as 
to indictments, see §8§ 15A-641 through 15A-646. 

§ 15-144. Essentials of bill for homicide. — In indictments for murder and 
manslaughter, it is not necessary to allege matter not required to be proved on 
the trial; but in the body of the indictment, after naming the person accused, 
and the county of his residence, the date of the offense, the averment “with force 
and arms,” and the county of the alleged commission of the offense, as is now 
usual, it is sufficient in describing murder to allege that the accused person 
feloniously, willfully, and of his malice aforethought, did kill and murder 
(naming the erson Killed), and concluding as is now required by law; and it is 
sufficient in describing manslaughter to allege that the accused feloniously and 
willfully did kill and slay (naming the person killed), and concluding as aforesaid; 
and any bill of indictment containing the averments and allegations herein 
named shall be good and sufficient in law as an indictment for murder or 
manslaughter, as the case may be. (1887, c. 58; Rev., s. 3245; C. S., s. 4614.) 

Cross References. — As to homicide indictment for murder: “The jurors for the State 
generally, see §§ 14-17, 14-18 and notes thereto. 
As to verdict in prosecution for homicide, see § 
15-172 and the note thereto. 

History of Section. — See State v. Talbert, 
282 N.C. 718, 194 S.E.2d 822 (1973); State v. 
Watkins, 283 N.C. 17, 194 S.E.2d 800 (1973). 

Section Constitutional. — The power of the 
legislature to prescribe the form of indictment 
for murder is upheld in State v. Moore, 104 N.C. 
743, 10 S.E. 183 (1889); State v. Brown, 106 N.C. 
645, 10 S.E. 870 (1890); State v. Arnold, 107 N.C. 
861, 11 S.E. 990 (1890). 

An indictment must be sufficient in form to 
allege murder and support a conviction of 
murder in the first degree under this section. 
State v. Frazier, 280 N.C. 181, 185 S.E.2d 652 
(1972). 

This section is an abbreviated form for a bill 
of indictment for murder. State v. Puckett, 211 
N.C. 66, 189 S.E. 183 (1937). 

“Willfully’” Not Necessary in Indictment for 
Murder. — The word “willfully” is not essential 
to the validity of an indictment for murder, 
neither at common law nor under this section. 
State v. Kirkman, 104 N.C. 911, 10 S.E. 312 
(1889); State v. Harris, 106 N.C. 682, 11 S.E. 377 
(1890); State v. Arnold, 107 N.C. 861, 11 S.E. 990 
(1890). 

What Is Sufficient under Section. — This 
section declares an indictment containing certain 
words “sufficient,” but it does not make those 
words essential, nor by any _ reasonable 
construction can it be held to make technical and 
“sacramental” words which were not 
theretofore necessary in _ indictments for 
murder. State v. Arnold, 107 N.C. 861, 11 S.E. 
990 (1890). 

An indictment in the form prescribed by this 
section is sufficient. State v. Duncan, 282 N.C. 
412, 193 S.E.2d 65 (1972). 

Same—Form of Indictment Set Out. — The 
following is full and sufficient in the body of an 

on their oaths present that A.B., in the county 
of E., did feloniously, and of malice 
aforethought, kill and murder C.D.” And it is 
sufficient in an indictment for manslaughter to 
follow the same form, omitting the words “and 
with malice aforethought’” and substituting 
“slay” in the stead of the word “‘murder.”’ These 
forms contain, in the words of the statute, 
“every averment necessary to be proved.” State 
v. Arnold, 107 N.C. 861, 11 S.E. 990 (1890). This 
form also approved in State v. Southern Ry., 125 
N.C. 666, 34 S.E. 527 (1899). 

An indictment charging the essential facts of 
murder as required by this section is sufficient 
to sustain the court’s charge based upon the 
evidence in the case relative to murder 
committed in the perpetration of robbery or 
other felony. State v. Fogleman, 204 N.C. 401, 
168 S.E. 536 (1933). 

Statements Not Necessary. — An indictment 
is not defective for failure to allege whether the 
person killed was a man or woman, or whether 
the mortal wound was inflicted by poisoning, 
stabbing or shooting. State v. Pate, 121 N.C. 659, 
28 S.E. 354 (1897). 

It is not necessary that an indictment for 
murder committed in the attempt to perpetrate 
larceny should contain a specific allegation of 
the attempted larceny, such allegation not 
having been necessary in indictments prior to 
the adoption of the section. State v. Covington, 
117 N.C. 834, 23 S.E. 337 (1895). 

The omission of the word “wound” in an 
indictment for murder was held not fatal, long 
before the adoption of the present short form of 
indictment for murder under this section. State 
v. Rinehart, 75 N.C. 52 (1876); State v. Ratliff, 
170 N.C. 707, 86 S.E. 997 (1915). 

An indictment of murder in the first degree 
need not allege deliberation and premeditation, 
an indictment in the form prescribed by this 
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section being sufficient. State v. Kirksey, 227 
N.C. 445, 42 S.E.2d 613 (1947). 

An indictment for murder need not allege 
deliberation and premeditation. State v. Duncan, 
282 N.C. 412, 193 S.E.2d 65 (1972). 
A bill of indictment, drawn in the statutory 

form as required by this section, includes the 
charge of murder committed in the perpetration 
of a robbery, without a specific allegation or 
count to that effect. State v. Smith, 223 N.C. 457, 
27 S.E.2d 114 (1948). 

It is not required that an indictment allege 
that a murder was committed in the perpetration 
of a robbery or other felony in order that it be 
sufficient to support a verdict of murder in the 
first degree. State v. Frazier, 280 N.C. 181, 185 

S.E.2d 652 (1972). 
A murder indictment should not fail to 

charge malice, as it is a necessary allegation in 
a murder indictment. State v. Moore, 284 N.C. 
485, 202 S.E.2d 169 (1974). 

Indictment Will Support Conviction of 
First- or Second-Degree Murder’ or 

Manslaughter. — An indictment for homicide in 
the words of this section will support a verdict 
of murder in the first degree, murder in the 
second degree, or manslaughter. State v. 
Talbert, 282 N.C. 718, 194 S.E.2d 822 (1973). 

An indictment in the form declared by this 
section to be sufficient to charge the offense of 
murder is also sufficient to sustain judgment 
entered upon defendant’s plea of nolo 
contendere to the lesser included offense of 
voluntary manslaughter. State v. Young, 18 
N.C. App. 576, 197 S.E.2d 237 (1978). 

Killing with Malice, Premeditation and 
Deliberation or in Perpetration of Felony May 
Be Shown. — An indictment for murder in the 
form prescribed by this section is sufficient to 
support a verdict of guilty of murder in the first 
degree if the jury finds from the evidence 
beyond a reasonable doubt that defendant killed 
the deceased with malice and_ after 
premeditation and deliberation or in the 
perpetration or attempt to perpetrate any arson, 
rape, robbery, burglary or other felony. State v. 
Thompson, 280 N.C. 202, 185 S8.E.2d 666 (1972); 
State v. Moore, 284 N.C. 485, 202 S.E.2d 169 
(1974). 

A bill is sufficient to sustain a verdict of 
murder in the first degree if the jury should find 
from the evidence, beyond a reasonable doubt, 
that the killing was done with malice and after 
premeditation and deliberation; or in the 
perpetration or attempt to perpetrate a robbery. 
State v. Haynes, 276 N.C. 150, 171 S.E.2d 435 
(1970). 

Felony murder may be proven by State 
although bill of indictment charges murder in 
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statutory language of this section. State v. Lee, 
277 N.C. 205, 176 S.E.2d 751 (1970). 

State May Show Homicide in Perpetration 
of Rape. — Under an indictment for murder in 
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the first degree in the usual form under this 
section, the State is entitled to introduce 
evidence that defendant committed the homicide 
in the perpetration of, or attempt to perpetrate 
rape, it being incumbent upon defendant if he 
desires more definite information to request a 
bill of particulars. State v. Grayson, 239 N.C. 
453, 80 S.E.2d 387 (1954); State v. Scales, 242 
N.C. 400, 87 S.E.2d 916 (1955). 

Bill of Particulars. — If a defendant is 
charged with murder in the first degree by bill 
of indictment drawn under this section, and 
desires to know whether the State relies on proof 
the killing was done with premeditation and 
deliberation, or in the perpetration or attempt to 
perpetrate a robbery, he should apply for a bill 
of particulars. State v. Haynes, 276 N.C. 150, 171 
S.E.2d 435 (1970). As to bill of particulars, see 
§ 15A-925. 

Indictment Not Quashed Because Grand 
Jury Heard Hearsay Testimony. — Indictment 
will not be quashed on the ground that some of 
the testimony of the qualified witness heard by 
the grand jury may have been hearsay and 
incompetent. State v. Cade, 268 N.C. 438, 150 
S.E.2d 756 (1966). 

Variance between Allegata and Probata. — 
Where indictment charged capital felony of 
murder in the language of this section and 
contained every necessary averment, proof that 
murder was committed in the perpetration of 
felony constituted no variance between allegata 
and probata. State v. Mays, 225 N.C. 486, 35 
S.E.2d 494 (1945); State v. Grayson, 239 N.C. 
4538, 80 S.E.2d 387 (1954); State v. Scales, 242 
N.C. 400, 87 S.E.2d 916 (1955). 

An indictment for homicide in the language of 
this section is sufficient and proof that the 
murder was committed in the perpetration of a 
felony constitutes no variance. State v. 
Crawford, 260 N.C. 548, 133 S.E.2d 232 (1963). 

Variance in Time Not Fatal. — Where an 
indictment for murder charged the killing to 
have taken place December 5 and the evidence 
showed that, while the deceased was wounded 
on that day, he died three days thereafter, and 
before the bill of indictment was found. It was 
held that the variance was not fatal. State v. 
Pate, 121 N.C. 659, 28 S.E. 354 (1897). 

Indictment under Section Held to Give Full 
Information of Crime. — Where an indictment 
was drawn according to this section the 
defendant was given full information of the 
crime on which he was being tried. There was 
nothing indefinite or uncertain about the bill of 
indictment. [t was in the alternative, but this 
was merely two counts in one bill of indictment. 
State v. Puckett, 211 N.C. 66, 189 S.E. 183 (1937). 

Applied in State v. Kirkman, 208 N.C. 719, 182 
S.E. 498 (1935); State v. Dills, 210 N.C. 178, 185 
S.E. 677 (1936); State v. Hudson, 218 N.C. 219, 
10 S.E.2d 730 (1940); State v. Horner, 248 N.C. 
342, 103 S.E.2d 694 (1958); State v. Bailey, 254 
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N.C. 380, 119 S.E.2d 165 (1961); State v. Johnson, Castor, 285 N.C. 286, 204 S.E.2d 848 (1974); State 
256 N.C. 449, 124 S.E.2d 126 (1962); State v. v. Glenn, 22 N.C. App. 6, 205 S.E.2d 352 (1974). 
Arnold, 258 N.C. 563, 129 S.E.2d 229 (1963); Quoted in State v. Patterson, 284 N.C. 190, 
State v. McGirt, 263 N.C. 527, 189 S.E.2d 640 200 S.E.2d 16 (1978). 
(1965); State v. Davis, 266 N.C. 633, 146 S.E.2d Cited in State v. Thornton, 211 N.C. 413, 190 
646 (1966); State v. White, 271 N.C. 391, 156 S.E. 758 (1937); State v. Godwin, 211 N.C. 419, 
S.E.2d 721 (1967); State v. Godwin, 271 N.C. 571, 190S.E. 761 (1937); State v. Smith, 221 N.C. 278, 
157 S.E.2d 6 (1967); State v. Crump, 277 N.C. 20 S.E.2d 313 (1942); State v. Roman, 235 N.C. 
578, 178 S.E.2d 366 (1971); State v. Allred, 279 627, 70 S.E.2d 857 (1952); State v. Gay, 251 N.C. 
N.C. 398, 183 S.E.2d 553 (1971); State v. Fields, 78, 110S.E.2d 458 (1959); State v. Jones, 254 N.C. 
279 N.C. 460, 183 S.E.2d 666 (1971); State v. 450, 119 S.E.2d 213 (1961); State v. Foust, 258 
Roberts, 279 N.C. 500, 183 S.E.2d 647 (1971); N.C. 453, 128 S.E.2d 889 (1963); State v. Shaw, 
State v. Smith, 279 N.C. 505, 183 S.E.2d 649 263 N.C. 99, 188 S.E.2d 772 (1964); State v. Todd, 
(1971); State v. Gladden, 279 N.C. 566, 184S.E.2d 264 N.C. 524, 142 S.E.2d 154 (1965); State v. 
249 (1971); State v. Stimpson, 279 N.C. 716, 185 Swann, 272 N.C. 215, 158 S.E.2d 80 (1967); State 
S.E.2d 168 (1971); State v. Jones, 280 N.C.60,184 -v. Parker, 279 N.C. 168, 181 S.E.2d 482 (1971); 
S.E.2d 862 (1971); State v. Tart, 280 N.C.172,184 State v. Bunn, 283 N.C. 444, 196 S.E.2d 777 
S.E.2d 842 (1971); State v. Bolin, 281 N.C. 415, (1973); State v. Davis, 284 N.C. 701, 202 S.E.2d 
189 S.E.2d 235 (1972); State v. Watkins, 283 N.C. 770 (1974); State v. Luther, 285 N.C. 570, 206 
17, 194 S.E.2d 800 (1973); State v. McLamb, 20 S.E.2d 238 (1974); State v. Clark, 22 N.C. App. 
N.C. App. 164, 200 S.E.2d 838 (1973); State v. 81, 206 S.E.2d 252 (1974). 

§ 15-145. Form of bill for perjury. — In every indictment for willful and 
corrupt perjury it is sufficient to set forth the substance of the offense charged 
upon the defendant, and by what court, or before whom, the oath was taken 
(averring such court or person to have competent authority to administer the 
same), together with the proper averments to falsify the matter wherein the 
perjury is assigned, without setting forth the bill, answer, information, 
indictment, declaration, or any Ane of any record or proceedings, either in law 
or equity, other than aforesaid, and without setting forth the commission or 
authority of the court or person before whom the perjury was committed. In 
indictments for perjury the following form shall be sufficient, to wit: 

The jurors for the State, on their oath, present, that A.B., of ........... 
County, did unlawfully commit perjury upon the trial of an actionin....... 
ORES TTS 80) Ct re County;wherem si0las oc, oh was plaintiff and 
it beds cai was defendant, by falsely asserting, on oath (or solemn affirmation) 
(here set out the statement or statements alleged to be false), knowing the said 
statement, or statements, to be false, or being ignorant whether or not said 
statement was true. (1842, c. 49, s. 1; R. C., ce. 35, s. 16; Code, s. 1185; 1889, c. 
88; Rev., ss. 83246, 3247; C. S., s. 4615.) 

Cross Reference. — As to perjury generally, And thus the purpose of this section is to 
see § 14-209 et seq. render unnecessary useless details and niceties, 

In General. — A person charged with perjury in charging the offense of perjury, that one time 
must be indicted by the grand jury as the offense _ prevailed to the prejudice of the administration 
is a felony. A trial without an indictment is of criminal justice. State v. Robertson, 98 N.C. 
contrary to N.C. Const., Art. I, § 22. State vy. 751, 4 S.E. 511 (1887). 
Hyman, 164 N.C. 411, 79 S.E. 284 (1918). This section dispenses with the necessity of 

But a defendant certainly can derive no just setting forth the record of the indictment, on the 

benefit from the insertion in the charge of the _ trial of which the false oath is alleged to have 
minutiae of what would constitute perjury. The been taken, and only requires that the substance 
use of such phraseology was indeed always would be set forth, but it did not dispense with 

illogical, and the experience of ages has been _ the necessity of making all the averments in an 
that it served not so much to enlighten the indictment for perjury which were all necessary 

defendant as to the charge he was to meet, as __ to be proved, and it is necessary to prove in what 
to present a network of technicalities which Court, or before whom, the oath was taken. State 
hindered the trial of the cause upon its merits Vv. Lewis, 93 N.C. 581 (1885). 
and very often caused a miscarriage of justice. The effect of this section is not to change in 
State v. Gates, 107 N.C. 832, 12 S.E. 319 (1890). any respect the constituent elements of perjury 
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nor the nature or mode of proof. It only relieves 
the State from charging in the indictment the 
details, or rather the definition of the offense, 
and makes it sufficient to allege that the 
defendant unlawfully committed perjury, 
charging the name of the action and of the court 
in which committed, setting out the matter 
alleged to have been falsely sworn and averring 
further that the defendant knew such to be 
false, or that he was ignorant whether or not it 
was true. State v. Lucas, 244 N.C. 53, 92 S.E.2d 
401 (1956). 

Section Constitutional. — The form of 
indictment for perjury prescribed by this section 
is sufficient and legal. State v. Gates, 107 N.C. 
832, 12 S.E. 319 (1890); State v. Peters, 107 N.C. 
876, 12 S.E. 74 (1890); State v. Hawley, 186 N.C. 
433, 119 S.E. 888 (1923), overruling State v. 
Cline, 150 N.C. 854, 64 S.E. 591 (1909). 

Section Read with § 15-146. — Since the 
commission of perjury by another is the basic 
element in the crime of subornation of perjury, 
it is appropriate to read this section and § 15-146 
together. State v. Lucas, 244 N.C. 53, 92 S.E.2d 
401 (1956); State v. Lucas, 247 N.C. 208, 100 
S.E.2d 366 (1957). 
Word “Feloniously” Not Necessary. — In the 

cases of State v. Shaw, 117 N.C. 764, 23 S.E. 246 
(1895) and State v. Bunting, 118 N.C. 1200, 24 
S.E. 118 (1896), which were indictments for 
perjury, it was expressly held that the term 
“feloniously” was required to make a good bill 
of indictment for this offense. Both of them, too, 

were on indictments instituted after the 
adoption of this section which established the 
form for indictment for perjury. The court, 
however, in rendering these decisions, was 
evidently not advertent to the statute above 
referred to, for the reason probably that it does 
not appear in the general Code of 1883, and was, 
therefore, not called to its attention; the statute 
having been enacted at a subsequent session and 
being Chapter 83, Laws of 1889. State v. Harris, 
145 N.C. 456, 59 S.E. 115 (1907). 

But this section does not make the word 
“feloniously” a part of the bill, and it does not 
appear in the form set out, and the same is, 
therefore, no longer required. State v. Harris, 
145 N.C. 456, 59 S.E. 115 (1907); State v. Holder, 
153 N.C. 606, 69 S.E. 66 (1910). 

Sufficient Averment of Jurisdiction. — The 
jurisdiction of the justice of the peace of the 
complaint upon the examination whereof the 
alleged perjury was committed is sufficiently 
averred where it is averred, that the justice had 
power to administer the oath. State v. Davis, 69 
N.C. 495 (1878). 

Style of Court. — The style of the court 
before which the perjury is alleged to have been 
committed must be legally set forth. State v. 
Street, 5 N.C. 156, 3 Am. Dec. 682 (1807). 

Proceedings Not Set Out. — Where an 
indictment for perjury alleges that the false oath 
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was taken before a justice of the peace upon the 
trial of a warrant, etc., it is not necessary to set 
forth the proceedings in which the false oath 
was alleged to have been made. State v. 
Roberson, 98 N.C. 751, 4 S.E. 511 (1887). 

Indictment Need Not Charge Materiality of 
False Testimony. — Prior to the adoption of this 
section it was settled that in indictments for 
perjury the indictment must charge that the 
alleged false testimony was material to the 
issue. See State v. Mumford, 12 N.C. 519 (1828); 
State v. Davis, 69 N.C. 495 (18738). Since this 
section was passed, however, it has been 
repeatedly held that this need not appear in the 
indictment. State v. Hawley, 186 N.C. 433, 119 
S.E. 888 (1923), overruling State v. Cline, 150 
N.C. 854, 64 S.E. 591 (1909). 

But the averment in a bill that defendant 
committed perjury includes the necessity for 
proving that the false testimony was material to 
the issue. State v. Cline, 146 N.C. 640, 61 S.E. 522 
(1908). 

Variance Held Fatal. — Where an indictment 
for perjury charged that the false oath was 
taken at one term of a court in a trial between 
A and B and the records of that court showed 
that at that term there was no trial between 
these parties, but the record showed that at a 
term other than the one alleged in the indictment 
there was such a trial, and the judge allowed this 
record to be introduced, this was held error, and 
the variance was fatal. State v. Lewis, 93 N.C. 
581 (1885). 

Not Quashed for Omissions. — Although an 
indictment for perjury, which fails to allege that 
the defendant “knew the said statement to be 
false,” or that “he was ignorant whether or not 
said statement was false,” is defective, the court 
should not quash it, but the defendant should be 
held until a proper indictment is had. State v. 
Flowers, 109 N.C. 841, 13 S.E. 718 (1891). 

Surplusage. — Where perjury was alleged to 
have been committed in the trial of a “suit, 
controversy, or investigation,’ without a 
definite statement of the nature of the 
proceeding, the words, “suit, controversy, or 
investigation,” under this section, may be 
regarded as surplusage in a bill of indictment 
charging perjury, and a motion to quash upon 
the ground that there was indefiniteness of 
statement of the nature of the proceeding will 
not be sustained. State v. Hawley, 186 N.C. 433, 
119 S.E. 888 (1928). 
An indictment for perjury, alleged to have 

been committed upon a trial in the court of a 
justice of the peace, is not defective because it 
sets out the name of the justice before whom the 
case was tried. State v. Flowers, 109 N.C. 841, 
13 S.E. 718 (1891). 
No Change in Proof Required. — This section 

has merely simplified the form of the indictment 
for perjury, and the constituent elements of the 
offense remain unchanged and require the same 
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proof to establish the commission of the crime. Cited in State v. Watkins, 256 N.C. 606, 124 
State v. Peters, 107 N.C. 876, 12 S.E. 74 (1890); S.E.2d 570 (1962). 
State v. Cline, 146 N.C. 640, 61 S.E. 522 (1908). 

Applied in State v. Rhinehart, 209 N.C. 150, 
183 S.E. 388 (1936). 

§ 15-146. Bill for subornation of perjury. — In every indictment for 
subornation of perjury, or for corrupt bargaining or contracting with others to 
commit willful and corrupt perjury, it is sufficient to set forth the substance of 
the offense charged upon the defendant, without setting forth the bill, answer, 
information, indictment, declaration or any part of any record or proceedings, 
and without setting forth the commission or authority of the court or person 
before whom the perjury was committed or was agreed or promised to be 
a CwA9. 3-27. C,7.0..35,.8..17; Code,.s.cL 8b: badd s. 8248; C. 

., S. 4616. 

Form Required to Be Followed. — Since the _ perjury should charge that the defendant did 
commission of the crime of perjury is the basic unlawfully, willfully, and feloniously procure 
element in the crime of subornation of perjury, another to willfully and corruptly commit 
it is appropriate to read this section and § 15-145 perjury. State v. Watkins, 256 N.C. 606, 124 
in reference to each other. And if it be essential S.E.2d 570 (1962). 

to charge the offense of perjury in conformity An indictment under this section should 
to the form of indictment prescribed in § 15-145, designate the court and the nature of the case 
it would seem equally clear that in an indictment wherein the alleged perjury occurred, and set 
charging subornation of perjury the crime of out either the false statement or statements 
perjury constituting the basis therefor is defendant is alleged to have procured another to 
required to be set forth in conformity tothe form make, or that the defendant knew said 
of indictment so prescribed. State v. Lucas, 244 statement or statements to be false, or that he 
N.C. 58, 92 S.E.2d 401 (1956); State v. Lucas, 247 was ignorant as to whether or not such 
N.C. 208, 100 S.E.2d 366 (1957). statement or statements were true. State v. 

Allegations Required. — This section Watkins, 256 N.C. 606, 124 S.E.2d 570 (1962). 
requires that an indictment for subornation of 

§ 15-147: Repealed by Session Laws 1978, c. 1286, s. 26, effective July 1, 1975. 

Cross References. — See Editor’s note present provisions as to allegations of previous 
following the analysis to this Chapter. For convictions, see 88 15A-645 and 15A-928. 

§ 15-148. Manner of alleging joint ownership of property. — In any 
indictment wherein it is necessary to state the ownership of any property 
whatsoever, whether real or personal, which belongs to, or is in the possession 
of, more than one person, whether such persons be partners in trade, joint 
tenants or tenants in common, it is sufficient to name one of such persons, and 
to state such property to belong to the person so named, and another or others 
as the case may be; and whenever, in any such indictment, it is necessary to 
mention, for any purpose whatsoever, any partners, joint tenants or tenants in 
common, it is sufficent to describe them in the manner aforesaid; and this 
provision shall extend to all joint-stock companies and trustees. (R. C., c. 35, s. 
19; Code, s. 1188; Rev., s. 3250; C. S., s. 4618.) 

Apparent Variance Cured. — Where Where A makes a crop of cotton on the 
property is charged in an indictment for larceny _ plantation of B, under a verbal agreement that 
as belonging to A and another, and it is proved __B is to have half of it, it was held that in an 
on the trial to be the property of Aand B,afirm indictment for larceny the cotton was properly 
well known in the community, the apparent charged to be the property of A and another. 
variance is cured by this section. State v. Capps, State v. Patterson, 68 N.C. 292 (1873). 
71 N.C. 93 (1874). 
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Variance Not Cured. — Upon the trial of an 
indictment for injury to livestock, it was held to 
be a variance where the property was laid in 
“LS. and others,” and the proof was that L.S. 
was the exclusive owner. State v. Hill, 79 N.C. 
657 (1878). 
Words “and Another or Others” Invalidates. 

— An indictment for larceny, which charges the 

CH. 15. CRIMINAL PROCEDURE § 15-150 

thing taken to be the property of J.R.D. “and 
another or others” is fatally defective under this 
section. State v. Harper, 64 N.C. 129 (1870). 
Quoted in State v. Gallimore, 272 N.C. 528, 

158 S.E.2d 505 (1968). 
Cited in State v. Haigler, 14 N.C. App. 501, 188 

S.E.2d 586 (1972). 

§ 15-149. Description in bill for larceny of money. — In every indictment 
in which it is necessary to make any averment as to the larceny of any money, 
or United States treasury note, or any note of any bank whatsoever, it is 
sufficient to describe such money, or treasury note, or bank note, simply as 
money, without specifying any particular coin, or treasury note, or bank note; 
and such allegation, so far as regards the description of the property, shall be 
sustained by proof of any amount of coin, or treasury note, or bank note, 
although the particular species of coin, of which such amount was composed, 
or the particular nature of the treasury note, or bank note, shall not be proven. 
(1876-7, c. 68; Code, s. 1190; Rev., s. 3251; C. S., s. 4619.) 

Purpose of Section. — An indictment, before 
1877, for stealing “money” without further 
description could not have been sustained, and 

the legislature, to remedy the difficulty of 
describing and identifying bank bills, treasury 
notes, etc., which may be stolen, passed this 
section. State v. Reese, 83 N.C. 637 (1880). 

Amount Should Be Charged. — The term 
“money,” without anything added to make it 
more definite, is too loose in indictments, and it 
should be described at least by the amount, as 
to how many dollars and cents. State v. Reese, 
83 N.C. 687 (1880). 

Charge Sufficient. — The charge of the theft 
of “five dollars in money of the value of five 
dollars” is good under this section and is 
sustained by the proof of the theft of any kind 

of coin or treasury or bank notes without proof 
of the particular kind of coin or treasury or bank 
notes. State v. Carter, 113 N.C. 639, 18 S.E. 517 
(1893). 

Inasmuch as money is the measure of values 
a charge in an indictment of taking “ten dollars 
in money” is an allegation of taking “the value 
of ten dollars.” State v. Brown, 118 N.C. 645, 18 
S.E. 51 (1898). 

Variance Allowed. — Where an indictment 
charged the larceny of “thirty dollars in money,” 
and the proof was that defendant stole “three 
ten-dollar bills’ it was held, no variance. State 
v. Freeman, 89 N.C. 469 (1883). 

Cited in State v. Haigler, 14 N.C. App. 501, 188 
S.E.2d 586 (1972). 

§ 15-150. Description in bill for embezzlement. — In indictments for 
embezzlement, except when the offense relates to a chattel, it is sufficient to 
allege the embezzlement to be of money, without specifying any particular coin 
or valuable security; and such allegation, so far as regards the description of 
the property, shall be sustained if the offender shall be proved to have embezzled 
any amount, although the particular species of coin or valuable security of which 
such amount was composed shall not be proved. (1871-2, c. 145, s. 2; Code, s. 1020; 
Rev., s. 8252; C. 8., s. 4620.) 

Cross Reference. — As to embezzlement in 
general, see § 14-90 et seq. and § 53-129. 

Sufficient Description of Property. — The 
description of the property embezzled, as ‘‘one 
note for five dollars in money of the value of five 
dollars,” is sufficiently specific. State v. Fain, 
106 N.C. 760, 11 S.E. 593 (1890). 

Surplusage Which Does Not Vitiate. — An 

allegation in an indictment for embezzlement 
that the defendant “did steal, take, carry away” 
the property alleged to have been embezzied, is 
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surplusage, and will not vitiate an indictment 
otherwise sufficient. State v. Fain, 106 N.C. 760, 
11 S.E. 593 (1890). 

Variance. — In a_ prosecution for 
embezzlement the failure of proof of 
embezzlement of the whole sum charged in the 
bill of indictment does not constitute a fatal 
variance between allegation and proof where 
there is proof of embezzlement of a sum less 
than that charged in the indictment. State v. 
Dula, 206 N.C. 745, 175 S.E. 80 (1934). 
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Cited in State v. Haigler, 14 N.C. App. 501, 188 
S.E.2d 586 (1972). 

§ 15-151. Intent to defraud; larceny and receiving. — In any case where an 
intent to defraud is required to constitute the offense of forgery, or any other 
offense whatever, it is sufficient to allege in the indictment an intent to defraud, 
without naming therein the particular person or body corporate intended to be 
defrauded; and on the trial of such indictment, it shall be sufficient, and shall 
not be deemed a variance, if there appear to be an intent to defraud the United 
States, or any state, county, city, town, or parish, or body corporate, or an 
public officer in his official capacity, or any copartnership or member thereof, 
or any particular person. The defendant may be charged in the same indictment 
in several counts with the separate offenses of receiving stolen goods, knowing 
them to be stolen, and larceny. (1852, c. 87, s. 2; R. C., c. 35, ss. 21, 28; 1874-5, 
c. 62; Code, s. 1191; Rev., s. 3253; C. S., s. 4621.) 

Cross Reference. — As to larceny and foundation for the prosecution. State v. Bissette, 
receiving stolen goods generally, see § 14-70 et 250 N.C. 514, 108 S.E.2d 858 (1959). 
seq. Solicitor (Now District Attorney) Need Not 

In General. — An indictment charging the Elect Count. — On trial of an indictment for 
employee with the indictable offense of making larceny and receiving, etc., the two counts 
a false entry on the books of a bank in which he relating to the same transaction and varied 
was employed need not necessarily specify all to meet the probable proofs, the court will 
those whom he has thereby intended to defraud; not order the solicitor (now district attorney) 
and where it has named the officers of the bank to elect upon which count he will proceed. 
and a depositor, “and other persons to the jurors State v. Morrison, 85 N.C. 561 (1881). 
unknown,” it is sufficient to show that the false General Verdict Correct. — A general verdict 
entry was entered to deceive the bank examiners of guilty upon an indictment of two counts — 

in concealing nis defalcation, who were present one for stealing and the other for receiving 
making an examination of his books, both under __ stolen goods of a value less than five dollars — 

the common law and the statute. State v. is correct and if one count is defective the verdict 
Hedgecock, 185 N.C. 714, 117 S.E. 47 (1928). will be taken upon the good count, and there may 

This section modifies the common law. It is _ be judgment. State v. Bailey, 73 N.C. 70 (1875); 
not now necessary to name the injured party State v. Leak, 80 N.C. 403 (1879). 
where prosecution is based on forgery or other Cited in State v. Haigler, 14 N.C. App. 501, 188 
fraud. It is, however, necessary to allege and §_E.2d 586 (1972). 
prove the evil intent when fraud is the 

§ 15-152: Repealed by Session Laws 1973, c. 1286, s. 26, effective July 1, 1975. 

Cross References. — See Editor’s note present provisions as to joinder of offenses and 
following the analysis to this Chapter. For consolidation of indictments, see 8 15A-643. 

§ 15-153. Bill or warrant not quashed for informality. — Every criminal 
proceeding by warrant, indictment, information, or impeachment is sufficient 
in form for all intents and purposes if it express the charge against the 
defendant in a plain, intelligible, and explicit manner; and the same shall not be 
quashed, nor the judgment thereon stayed, by reason of any informality or 
refinement, if in the bill or proceeding, sufficient matter appears to enable the 
court to proceed tc judgment. (37 Hen. VIII, c. 8; 1784, c. 210, s. 2, P. R.; 1811, 
feo Lr, lh. R..©,, c. 30, 8. 14; Code, s. 11838; Rev., s..3254:.C..S., 's. 4623.) 
I. Nature and Purpose. 
II. General Effect. 

III. Defects Cured. 

A. In General. 

B. Omissions and Mistakes. 

C. Allegations Differing from Proof. 
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Cross References. ~ 

As to particular defects which do not vitiate, see § 15-155. For examples of sufficient indictments, 
see the notes under the various sections dealing with particular crimes. 

I. NATURE AND PURPOSE. 

Editor’s Note. — For note on the sufficiency 
of indictments in statutory language, see 35 
N.C.L. Rev. 118 (1956). 

Purpose of Section. — As far back as State 
v. Moses, 18 N.C. 452 (1830), the court, spéaking 
of this section, says: “This law was certainly 
designed to uphold the execution of public 
justice, by freeing the courts from those fetters 
of form, technicality, and refinement, which do 
not concern the substance of the charge, and the 
proof to support it. Many of the stages of the law 
had before called nice objections of this sort a 
disease of the law, and a reproach to the bench, 
and lamented that they were bound down to 
strict and precise precedents. ... We think the 
legislature meant to disallow the whole of them, 
and only require the substance, that is a direct 
averment of those facts and circumstances 
which constitute the crime, to be set forth. It is 
to be remarked that the act directs the court to 
proceed to judgment, without regard to two 
things — one of the form, the other refinement.” 
State v. Hester, 122 N.C. 1047, 29S.E. 380 (1898). 
See State v. Barnes, 122 N.C. 1031, 29 S.E. 381 
(1898), which uses the same language. See also 
State v. Hedgecock, 185 N.C. 714, 117 S.E. 47 
(1923); State v. Switzer, 187 N.C. 88, 121 S.E. 43 
(1924); Ryals v. Carolina Contracting Co., 219 
N.C. 479, 14 S.E.2d 5381 (1941) (dissenting 
opinion). 

This section and § 15-155 were passed to forbid 
refinements and technicalities which, without 
being any aid to the innocent, brought the 
administration of justice into disrepute. State v. 
Leeper, 146 N.C. 655, 61 S.E. 585 (1908). 

The whole purpose of the law is to administer 
justice and that law and order and orderly 
government may at all times be maintained. 
State v. Walls, 211 N.C. 487, 191 S.E. 232 (1937). 

The purpose of the warrant or indictment is 
(1) to give the defendant notice of the charge 
against him to the end that he may prepare his 
defense and to be in a position to plead former 
acquittal or former conviction in the event he is 
again brought to trial for the same offense; (2) 
to enable the court to know what judgment to 
pronounce in case of conviction. State v. Dorsett, 
272 N.C. 227, 158 S.E.2d 15 (1967). 

This section was designed to free the courts 
from the fetters of form, technicality and 
refinement not concerned with the substance of 
the charge. State v. Taylor, 280 N.C. 273, 185 
S.E.2d 677 (1972). 

This section was enacted to simplify forms of 
indictment. State v. Russell, 282 N.C. 240, 192 
S.E.2d 294 (1972). 
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The verdict and judgment were vacated 

because the warrant was fatally defective. 
State v. Powell, 10 N.C. App. 448, 179 S.E.2d 153 
(1971). 

But this did not bar further prosecution of 
the defendant if the solicitor (now district 
attorney) deemed it advisable. State v. Powell, 
10 N.C. App. 448, 179 S.E.2d 153 (1971). 
Quashing Indictments Not Favored. -— 

Quashing indictments is not favored. It releases 
recognizances and sets the defendant at large 
where, it may be, he ought to be held to answer 
upon a better indictment, though allowable, 
where it will put an end to the prosecution 
altogether, and advisable where it appears that 
the court has not jurisdiction, or where the 
matter charged is not indictable in any form... . 
It is, therefore, a general rule that no indictment 
which charges the higher offenses, as treason or 
felony or those crimes which immediately affect 
the public at large, as perjury, forgery, etc., will 
be thus summarily dealt with. The example is a 
bad one, and the effect upon the public injurious, 
to allow the defendant to escape upon matters 
of form. State v. Colbert, 75 N.C. 368 (1876); 
State v. Russell, 282 N.C. 240, 192 S.E.2d 294 
(1972). See State v. Flowers, 109 N.C. 841, 13 
S.E. 718 (1891). 

Quashing of indictments and warrants is not 
favored. State v. Abernathy, 265 N.C. 724, 145 
S.E.2d 2 (1965). 

A motion to quash is a proper method of 
testing the sufficiency of the warrant to charge 
a criminal offense; it is not a means of testing 
the guilt or innocence of the defendant with 
respect to a crime properly charged. State v. 
Tenore, 280 N.C. 238, 185 S.E.2d 644 (1972). 

But It Lies Only for Defect Appearing on 
Face. — While a motion to quash is an 
appropriate method of testing the sufficiency of 
the bill of indictment to charge a criminal 
offense, it lies only for a defect appearing on the 
face of the warrant or indictment. State v. 
Springer, 283 N.C. 627, 197 S.E.2d 530 (1973). 

Defect Cannot Be Established by Evidence 
Outside the Record. — The court, in ruling on 
a motion to quash an indictment is not permitted 
to consider extraneous evidence; therefore, 
when the defect must be established by evidence 
outside the record, the motion must be denied. 
State v. Springer, 283 N.C. 627, 197 S.E.2d 530 
(1973). 

A motion to quash for redundancy in the 
affadavit portion of a warrant upon which the 
order of arrest portion is based is addressed to 
the sound discretion of the trial judge. State v. 
Powell, 10 N.C. App. 443, 179 S.E.2d 153 (1971). 
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Approved Forms Should Be Followed. — 
This section was enacted to prevent miscarriage 
of justice, but not to encourage prosecuting 
officers to try experiments with new forms, or 
to excuse them from the duty of ascertaining 
and following those which have been approved 
by long use or by statute. The object of the 
statute in disregarding refinements and 
informalities is to secure trials upon the merits, 
and solicitors (now district attorneys) will best 
serve that end by observing approved forms so 
as not to raise unnecessary questions as to what 
are refinements and informalities and what are 
indispensable allegations. State v. Barnes, 122 
N.C. 1031, 29 S.E. 381 (1898); State v. Marsh, 182 
N.C. 1000, 48 S.E. 828 (1903); State v. 
Hammonds, 241 N.C. 226, 85 S.E.2d 183 (1954); 
State v. Russell, 282 N.C. 240, 192 S.E.2d 294 
(1972). 

Prosecuting officers should ordinarily follow 
approved forms in drafting bills of indictment so 
as to avoid raising questions unnecessarily as to 
what are refinements and what are essential 
allegations. State v. Taylor, 280 N.C. 273, 185 
S.E.2d 677 (1972). 

Applied in State v. Teeter, 264 N.C. 162, 141 
S.E.2d 253 (1965); State v. Bowden, 272 N.C. 481, 
158 S.E.2d 493 (1968); State v. Shipman, 14 N.C. 
App. 577, 188 S.E.2d 741 (1972); State v. 
Locklear, 21 N.C. App. 48, 203 S.E.2d 63 (1974). 

Quoted in State v. Crutchfield, 5 N.C. App. 
586, 169 S.E.2d 43 (1969). 

Stated in State v. Teasley, 9 N.C. App. 477, 176 
S.E.2d 838 (1970); State v. Frinks, 19 N.C. App. 
271, 198 S.E.2d 570 (1973). 

Cited in State v. Greenlee, 272 N.C. 651, 159 
S.E.2d 22 (1968). 

Il. GENERAL EFFECT. 

Liberal Construction. — This section has 
received a very liberal construction, and its 
efficacy has reached and healed numerous 
defects in the substance as well as in form of 
indictment. State v. Smith, 63 N.C. 234 (1869); 
State v. Carpenter, 173 N.C. 767, 92 S.E. 373 
(1917). 

Under this section bills and warrants are no 
longer subject to quashal ‘“‘by reason of any 
informality or refinement.” State v. Anderson, 
208 N.C. 771, 182 S.E. 648 (1935); State v. Dale, 
218 N.C. 625, 12 S.E.2d 556 (1940). 

This section provides against quashal for mere 
informality or refinement, and judgments are no 
longer stayed or reversed for nonessential or 
minor defects. State v. Davenport, 227 N.C. 475, 
42 S.E.2d 686 (1947). 

This section has received a very liberal 
construction. State v. Greer, 238 N.C. 325, 77 
S.E.2d 917 (1953); State v. Russell, 282 N.C. 240, 
192 S.E.2d 294 (1972); State v. Beach, 283 N.C. 
261, 196 S.E.2d 214 (1973). 
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Since the enactment of this section it has been 
liberally construed. State v. Sparrow, 276 N.C. 
499, 173 8.E.2d 897 (1970). 

This section does not dispense with 
requirement that essential elements of offense 
must be charged. State v. Gibbs, 234 N.C. 259, 
66 S.E.2d 8838 (1951); State v. Nugent, 243 N.C. 
100, 89 S.E.2d 781 (1955); State v. Sossamon, 259 
N.C. 374, 130 S.E.2d 638 (1963); State v. Guffey, 
265 N.C. 331, 144 S.E.2d 14 (1965); State v. 
McBane, 276 N.C. 60, 170 S.E.2d 913 (1969); 
State v. Beach, 283 N.C. 261, 196 S.E.2d 214 
(1973); State v. Cannady, 18 N.C. App. 213, 196 
S.E.2d 617 (1973); State v. King, 285 N.C. 305, 
204 S.E.2d 667 (1974). 

It is an essential of jurisdiction that a criminal 
offense shall be sufficiently charged in the 
indictment. State v. Guffey, 265 N.C. 331, 144 
S.E.2d 14 (1965). 
A charge in a bill of indictment must be 

complete in itself, and contain all of the material 
allegations which constitute the offense 
charged. State v. Guffey, 265 N.C. 331, 144 
S.E.2d 14 (1965). 

In order to constitute a valid charge under a 
statute, the essential elements of the offense 
must be set forth in the warrant. State v. 
Williams, 1 N.C. App. 312, 161 S.E.2d 198 (1968). 
Where a warrant does not charge that 

defendant operated a motor vehicle on a public 
highway, such warrant fails to allege an 
essential element of the offense as defined in § 
20-28(a). State v. Cook, 272 N.C. 728, 158 S.E.2d 
820 (1968). 

A warrant charging that defendant did 
“unlawfully and willfully appear off of his 
premises in a drunken condition”’ is insufficient 
to charge the offense of public drunkenness 
proscribed by § 14-335, since it fails to charge 
that defendant was in a public place. State v. 
Williams, 1 N.C. App. 312, 161 S.E.2d 198 (1968). 

Plain, Intelligible and Explicit Charge 
Sufficient. — The current is all one way, 
sweeping away by degrees “informalities and 
refinements,” until a plain, intelligible and 
explicit charge is all that is now required in any 
criminal proceeding. State v. Smith, 63 N.C. 234 
(1869); State v. Caylor, 178 N.C. 807, 101 S.E. 627 
(1919). See also State v. Everhardt, 203 N.C. 610, 
166 S.E. 738 (1932); State v. Howley, 220 N.C. 
113, 16 S.E.2d 705 (1941). 

If a warrant is sufficiently intelligible and 
explicit to (1) inform the defendant of the charge 
he must answer, (2) enable him to prepare his 

defense, and (3) sustain the judgment, it meets 
the requirements of this section. State v. 
Sumner, 232 N.C. 386, 61 S.E.2d 84 (1950). 

All that is required in a warrant or bill of 
indictment, since the adoption of this section, is 
that it be sufficient in form to express the charge 
against the defendant in a plain, intelligible, and 
explicit manner, and to contain sufficient matter 
to enable the court to proceed to judgment and 
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thus bar another prosecution for the same 
offense. State v. Hammonds, 241 N.C. 226, 85 
S.E.2d 133 (1954); State v. Anderson, 259 N.C. 
499, 130 S.E.2d 857 (1963); State v. Hunt, 265 
N.C. 714, 144 S.E.24 890 (1965); Godlock v. Ross, 
259 F. Supp. 659 (2.D.N.C. 1966); State v. 
Pinyatello, 272 N.C. 312, 158 S.E.2d 596 (1968); 
State v. Clontz, 4 N.C. App. 667, 167 S.E.2d 520 
(1969); State v. Hawkins, 19 N.C. App. 674, 199 

S.E.2d 746 (1978). 
An indictment following substantially the 

language of the statute is sufficient only when 
it thereby charges the essential elements of the 
offense in a plain, intelligible and explicit 
manner, and if the statutory words fail to do 
this, they must be supplemented in the 
indictment by other allegations which explicitly 
and accurately set forth every essential element 
of the offense with such exactitude as to leave 
no doubt in the minds of the accused and the 
court as to the specific offense intended to be 
charged. State v. Eason, 242 N.C. 59, 86 S.E.2d 
774 (1955); State v. Jordan, 247 N.C. 258, 100 

S.E.2d 497 (1957); State v. Sossamon, 259 N.C. 
374, 1380 S.E.2d 638 (1963); State v. Lackey, 271 
N.C. 171, 155 S.E.2d 465 (1967); State v. Cook, 
272 N.C. 728, 158 S.E.2d 820 (1968). 
A bill of indictment that charges “in a plain, 

intelligible and explicit manner,” under this 
section, the criminal offense the accused is “put 
to answer,” affords the protection guaranteed 
by N.C. Const., Art. I, 88 22, 23. State v. Helms, 
247 N.C. 740, 102 S8.E.2d 241 (1958). 

A warrant sufficient te inform a person of the 
offense with which he is charged and adequate 
to protect him against further prosecution for 
that offense is sufficient. State v. Daniel, 255 
N.C. 717, 122 S.E.2d 704 (1961). 
A joint indictment of two defendants for 

murder charged that defendants “of his malice 
aforethought” committed the act. It was held 
that the use of the word “his” instead of “their” 
is insufficient ground for arresting the 
judgment, informalities and refinements being 
disregarded if the indictment is sufficient to 
inform defendants of the charge against them 
and to enable them to prepare their defense, and 
to protect them from another prosecution. State 
v. Linney, 212 N.C. 739, 194 S.E. 470 (1938). 
A charge of the receipt by defendant of 

official ballots, knowing that he had no legal 
right to them, amounts to a charge of 

interference with the duty of the county board 
of elections to safely keep the ballots until time 
for delivery to the registrars, within the 
provisions of this section, and the bill of 
indictment should not have been quashed 
because it failed to charge the manner in which 
the election officials were interfered with. State 
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substantially the language of the statute is 
sufficient if and when it thereby charges the 
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essentials of the offense in a plain, intelligible, 
and explicit manner. If the statutory words fail 
to do this they must be supplemented by other 
allegations which so plainly, intelligibly and 
explicitly set forth every essential element of the 
offense as to leave no doubt in the mind of the 
accused and the court as to the offense intended 
to be charged. State v. McBane, 276 N.C. 60, 170 
S.E.2d 913 (1969); State v. Kelly, 138 N.C. App. 
588, 186 S.E.2d 631 (1972). 
A bill is sufficient if it charges the offense in 

a plain, intelligible and explicit manner, with 
averments sufficient to enable the court to 
proceed to judgment and to bar a subsequent 
prosecution for the same offense. State v. 
Taylor, 280 N.C. 278, 185 S.E.2d 677 (1972). 

This section provides against quashal for 
informality if the charge be plain, intelligible, 
and explicit, and sufficient matter appear in the 
bill to enable the court to proceed to judgment. 
State v. Russell, 282 N.C. 240, 192 S.E.2d 294 
(1972). 

The general rule in this State and elsewhere 
is that an indictment for a statutory offense is 
sufficient, if the offense is charged in the words 
of the statute, either literally or substantially, or 
in equivalent words. This rule does not apply 
where the words of the statute do not, without 
uncertainty or ambiguity, set forth all the 
essential elements necessary to constitute the 
offense sought to be charged in the indictment. 
In such a situation the statutory words must be 
supplemented in the indictment by other 
allegations which explicitly and accurately set 
forth every essential element of the offense with 
such exactitude as to leave no doubt in the minds 
of the accused and the court as to the specific 
offense intended to be charged. State v. Beach, 
283 N.C. 261, 196 S.E.2d 214 (1973). 

It is not necessary to charge in the precise 
words of a statute. Under this section, every 
criminal proceeding by warrant is sufficient for 
all intents and purposes if it expresses the 
charge in a plain, intelligible and explicit 
manner. State v. Bigelow, 19 N.C. App. 570, 199 
S.E.2d 494 (1973). 

Same Describing Property. The 
description in an indictment must be in the 
common and ordinary acceptation of property 
and with certainty sufficient to enable the jury 
to say that the article proved to be stolen is the 
same, and to enable the court to see that it is the 
subject of larceny and also to protect the 
defendant in any subsequent prosecution for the 
same offense. State v. Campbell, 76 N.C. 261 
(1877); State v. Martin, 82 N.C. 672 (1880); State 
v. Caylor, 178 N.C. 807, 101 S.E. 627 (1919). 

The Supreme Court on its own motion directed 
an arrest in judgment where indictments for 
larceny and receiving stolen property merely 
used the word “meat” in describing property 
taken, since the description was fatally 
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defective. State v. Nugent, 243 N.C. 100, 89 
S.E.2d 781 (1955). 

The description of the property alleged to have 
been stolen must be of sufficient certainty to 
enable the jury to say that the article proved to 
be stolen is the same. State v. Haigler, 14 N.C. 
App. 501, 188 S.E.2d 586 (1972). 

The description in a warrant or bill of 
indictment of the goods alleged to have been 
stolen is sufficient if from it defendant can have 
a fair and reasonable opportunity to prepare his 
defense, can avail himself of his conviction or 
acquittal as a bar to subsequent prosecution for 
the same offense, and the court is enabled, on 
conviction, to pronounce sentence according to 
law. State v. Fuller, 13 N.C. App. 193, 185 8.E.2d 
312 (1971). 

The description of property alleged to have 
been stolen must be plain and intelligible, and 
must correspond to the different forms of 
existence in which the same article is found. In 
its raw or unmanufactured state it may be 
described by its ordinary name, but if it be 
worked up into some other forms, etc., when 
stolen, it must be described by the name by 
which it is generally known. State v. Haigler, 14 
N.C. App. 501, 188 S.E.2d 586 (1972). 

The object of describing property stolen by its 
quality and quantity, is that it may appear to the 

~ court to be of value. State v. Haigler, 14 N.C. 
App. 501, 188 S.E.2d 586 (1972). 

The object of describing property stolen by its 
usual name, ownership, etc., is to enable the 
defendant to make his defense, and to protect 
himself against a second conviction. State v. 
Haigler, 14 N.C. App. 501, 188 S.E.2d 586 (1972). 

Trend Is Not to Consider Objections 
Founded on Mere Matter of Form. — The trend 
of judicial decision and the tendency of 
legislation is towards the practical view that 
objections founded upon mere matter of form 
should not be considered by the courts unless 
there is reason to believe that a defendant has 
been misled by the form of the charge, or was 
not apprised by its terms of the nature of the 
offense which he was held to answer. State v. 
Russell, 282 N.C. 240, 192 S.E.2d 294 (1972). 

The requirements for a valid indictment are 
(1) such certainty in the statement of the 
accusation as will identify the offense with 
which the accused is sought to be charged; (2) 
to protect the accused from being twice put in 
jeopardy for the same offense; (3) to enable the 
accused to prepare for trial, and (4) to enable the 
court, on conviction or plea of nolo contendere 
or guilty to pronounce sentence according to the 
rights of the case. State v. Sparrow, 276 N.C. 
499, 173 S.E.2d 897 (1970); State v. Hinson, 17 
N.C. App. 25, 193 S.E.2d 415 (1972); State v. 
Beach, 283 N.C. 261, 196 S.E.2d 214 (1973); State 
v. Reavis, 19 N.C. App. 497, 199 S.E.2d 139 
(1973). 
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Order of Arrest and Affidavit Constitute 
Warrant. — The order of arrest and the 
attached affidavit on which it is based are to be 
read and considered as a single document and 
together constitute a warrant. State v. Powell, 
10 N.C. App. 448, 179 S.E.2d 153 (1971). 
Requirements for Valid Warrant. — A 

warrant meets minimum standards for validity 
if it (1) informed the defendant of the charge 
against him, (2) enabled him to prepare his 
defense, and (3) enabled the court to proceed to 
judgment and _ thereby barred another 
prosecution for the same offense. State v. 
Letterlough, 6 N.C. App. 36, 169 S.E.2d 269 
(1969). 

A valid warrant must charge the offense with 
sufficient certainty to apprise the defendant of 
the specific accusation against him so as to 
enable him to prepare his defense and to protect 
him from a subsequent prosecution for the same 
offense, and to enable the court to proceed to 
judgment. State v. Powell, 10 N.C. App. 448, 179 
S.E.2d 153 (1971). 
A valid warrant of arrest must be based on an 

examination of the complainant under oath; it 
must identify the person charged; it must 
contain directly or by proper reference at least 
a defective statement of the crime charged; and 
it must be directed to a lawful officer or to a 
class of officers commanding the arrest of the 
accused. State v. Powell, 10 N.C. App. 443, 179 
S.E.2d 153 (1971). 

The prerequisites of the affidavit portion of 

a warrant properly charging the offense of 
resisting arrest are set forth in State v. Wiggs, 
269 N.C. 507, 153 S.E.2d 84 (1967) and State v. 
Fenner, 263 N.C. 694, 140 8.E.2d 349 (1965). 
State v. Powell, 10 N.C. App. 448, 179 S.E.2d 153 
(1971). 

One of the prerequisites of the affidavit 
portion of a warrant properly charging the 
offense of resisting arrest is that the affidavit 
upon which the order of arrest is based shall 
identify by name the person alleged to have been 
resisted, delayed or obstructed, and describe his 
official character with sufficient certainty to 
show that he was a public officer within the 
purview of the statute. State v. Powell, 10 N.C. 
App. 448, 179 S.E.2d 153 (1971). 

Defects, if any, in the warrant affect its 
validity as a basis fer a criminal prosecution on 
the charge set forth in the affidavit as well as 
its validity as a basis for a legal arrest. State v. 
Powell, 10 N.C. App. 443, 179 S.E.2d 153 (1971). 

The warrant in the instant case was fatally 
defective and void because of the combination of 
failing to identify the assaulted officer by name 
in the affidavit and failing to order the 
defendant arrested in the order of arrest. State 
v. Powell, 10 N.C. App. 448, 179 S.E.2d 153 
(1971). 

Where, in the order of arrest portion of the 
purported warrant, the person ordered arrested 
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was “Dempsey Roy Smith” and not the 
defendant, “Dempsey Roy Powell,” the 
instrument did not meet the requirement that it 
be directed to a lawful officer commanding the 
arrest of the accused. State v. Powell, 10 N.C. 
App. 448, 179 S.E.2d 153 (1971). 

Merely charging in general terms a breach 
of the statute and referring to it in the 

indictment is not sufficient. State v. Sossamon, 
259 N.C. 374, 180 S.E.2d 638 (1963); State v. 
Cook, 272 N.C. 728, 158 S.E.2d 820 (1968). 
A warrant or indictment merely charging in 

general terms a breach of the statute and 
referring to it in the indictment is not sufficient. 
State v. McBane, 276 N.C. 60, 170 S.E.2d 913 
(1969). 

Following Words of Statute. — Where an 
indictment follows the words of a statute it is 
sufficient under this section. State v. Harrison, 
145 N.C. 408, 59 S.E. 867 (1907); State v. Leeper, 
146 N.C. 655, 61 S.E. 585 (1908). See also State 
v. Davis, 203 N.C. 47, 164 S.E. 732 (1932). 

If a warrant avers facts which constitute 
every element of an offense, it is not necessary 
that it be couched in the language of the statute. 
State v. Anderson, 259 N.C. 499, 180 S.E.2d 857 
(1968). 

Ordinarily, an indictment for a statutory 
offense is sufficient if the offense is charged in 
the words of the statute. State v. Sparrow, 276 
N.C. 499, 173 S.E.2d 897 (1970). 

Rule Also Applied in Defendant’s Favor. — 
Although the rule prohibiting reliance upon 
technicalities applies only against defendants, it 
is in accordance with the spirit of the section that 
it should be invoked in their favor also, for 
example as to the form of defendant’s objection 
to the indictment. State v. Wood, 175 N.C. 809, 
95 S.E. 1050 (1918). 

The use of abbreviations in warrants and 
indictments is not to be encouraged. State v. 
Letterlough, 6 N.C. App. 36, 169 S.E.2d 269 
(1969). 

A warrant and the affidavit upon which it is 
based will be construed together and will be 
tested by rules less strict than those applicable 
to indictments, but, nevertheless, the warrant 
and the affidavit together must charge facts 
sufficient to constitute an offense. State v. 
Williams, 1 N.C. App. 312, 161 S.E.2d 198 (1968). 

A warrant must contain directly or by 
proper reference at least a defective statement 
of the crime charged. State v. Williams, 1 N.C. 
App. 312, 161 S.E.2d 198 (1968). 

Fatal Defect Cannot Be Cured _ by 
Amendment. — Where a warrant or indictment 
is fatally defective in failing to charge an 
essential element of the offense, the defect 
cannot be cured by amendment. State yv. 
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Amended After Returned as True Bill. — The 
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may not be amended by the court or the solicitor 
(now district attorney) after it has been returned 
by the grand jury as a true bill. State v. Haigler, 
14 N.C. App. 501, 186 S.E.2d 586 (1972). 
An indictment for an offense created by 

statute must be framed upon the statute, and 
this fact must distinctly appear upon the face of 
the indictment itself; and in order that it shall so 
appear, the bill must either charge the offense 
in the language of the act, or specifically set 
forth the facts constituting the same. State v. 
Gibbs, 234 N.C. 259, 66 S.E.2d 883 (1951). 

In a criminal prosecution for a statutory 
offense, including the violation of a municipal 
ordinance, the warrant or indictment is 
sufficient if and when it follows the language of 
the statute or ordinance and thereby charges the 
essentials of the offense “‘in a plain, intelligible, 
and explicit manner.” If the words of the statute 
fail to do this they must be supplemented by 
other allegations which so plainly, intelligibly 
and explicitly set forth every essential element 
of the offense as to leave no doubt in the mind 
of the accused and the court as to the offense 
intended to be charged. State v. Dorsett, 272 
N.C. 227, 158 S8.E.2d 15 (1967). 

The indictment should not charge a party 
disjunctively or alternatively, in such a manner 
as to leave it uncertain what is relied on as the 
accusation against him. State v. Kelly, 13 N.C. 
App. 588, 186 S.E.2d 631 (1972). 
Two or more offenses cannot, in the absence 

of statutory permission, be alleged alternatively 
in the same count. State v. Kelly, 13 N.C. App. 
588, 186 S.E.2d 631 (1972). 
Where a statute specifies several means or 

ways in which an offense may be committed in 
the alternative, it is bad pleading to allege such 
means or ways in the alternative; the proper way 
is to connect the various allegations in the 
accusing pleading with the conjunctive term 
“and” not with the word “or.” State v. Kelly, 13 
N.C. App. 588, 186 S.E.2d 631 (1972). 

In an indictment it is always the better 
practice to use the conjunctive “and” rather than 
the disjunctive “or” where a statute sets forth 
disjunctively several means or ways by which an 
offense may be committed. State v. Kelly, 13 
N.C. App. 588, 186 S.E.2d 631 (1972). 
Determination Whether Improper Use of 

Disjunctive Constitutes Fatal Defect. 
Whether the improper use of the disjunctive 
constitutes a fatal defect in an indictment, or 
simply poor pleading, depends upon whether 
such use renders the indictment uncertain. State 
v. Kelly, 18 N.C. App. 588, 186 S.E.2d 631 (1972). 

Offense Not Charged in Alternative. — An 
indictment charging that defendant did 
unlawfully and willfully build or install a septic 
tank, without procuring a permit and having the 
tank inspected as required by law, should not be 
quashed on the ground that the offense charged 
is alleged in the alternative, since the words 
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“build” and “install” in the sense in which they 
were used in the ordinance, the violation of 
which is alleged in the indictment, are 
synonymous. State v. Jones, 242 N.C. 563, 89 
S.E.2d 129 (1955). ; 

It is not necessary that the indictment refer 

to a particular statute. Godlock v. Ross, 259 F. 
Supp. 659 (E.D.N.C. 1966). 

Reference to a specific statute, upon which the 
charge in a warrant or bill of indictment is laid, 
is not necessary to its validity. State v. Hunt, 265 
N.C. 714, 144 8.E.2d 890 (1965). 
An indictment need not set forth the specific 

facts or means by which an accused aided and 
abetted in the commission of a crime. State v. 
Beach, 283 N.C. 261, 196 S.E.2d 214 (1978). 
The uniform traffic ticket’s use as a warrant 

should not be encouraged. This form lacks that 
degree of clarity desirable in a warrant which 
should “express the charge against the 
defendant in a plain, intelligible, and explicit 
manner.” State v. Letterlough, 6 N.C. App. 36, 
169 S.E.2d 269 (1969). 
Motion in Arrest of Judgment. — A motion 

in arrest of judgment after conviction, on the 
ground that the bill of indictment is defective, 
will not be granted unless it appears that the bill 
is so defective that judgment cannot be 
pronounced upon it. State v. Francis, 157 N.C. 
612, 72S.E. 1041 (1911); State v. Ratliff, 170 N.C. 
707, 86 S.E. 997 (1915); State v. Sauls, 190 N.C. 
810, 130 S.E. 848 (1925). 
And where sufficient matter appears on the 

face of a bill of indictment to enable the court 
to proceed to judgment, an arrest of judgment 
is forbidden by this section. State v. Darden, 117 
N.C. 697, 23 S.E. 106 (1895). 
A judgment may be arrested only for some 

error or defect appearing on the face of the 
record. State v. Eason, 242 N.C. 59, 86 S.E.2d 774 
(1955). 
A motion in arrest of judgment should have 

been granted where indictment for resisting a 
public officer failed to identify the public officer 
and did not point out even in a general way the 
manner in which the defendant resisted. State v. 
Eason, 242 N.C. 59, 86 S.E.2d 774 (1955). 
A motion in arrest of judgment was properly 

denied where the _ indictment charged 
substantially in the language of the statute that 
the defendant drove a motor vehicle without 
lights during the period from a half hour after 
sunset to a half hour before sunrise, and further 
charged the essential elements of the offense in 
a plain, intelligible, and explicit manner. State v. 
Eason, 242 N.C. 59, 86 S.E.2d 774 (1955). 
Where the defendant thinks an indictment 

fails to impart information sufficiently specific 
as to the nature of the charge he may, before 
trial, move the court to order that a bill of 
particulars be filed, and the court will not arrest 
the judgment after verdict where he attempts to 
reserve his fire until he takes first the chance of 
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acquittal. State v. Tessnear, 254 N.C. 211, 118 
S.E.2d 393 (1961). 

Indictment Not Quashed for Mere 

Informality or Minor Defects. — In light of the 
provisions of this section, it is the practice of the 
Supreme Court not to sustain motions to quash 
bills of indictment for mere informality or minor 
defects which do not affect the merits of the 
case. State v. Brady, 273 N.C. 675, 75 S.E.2d 791 
(1958). 

Indictment under Private Law. — Upon an 
indictment under a private statute, it is 
sufficient if the same is set forth by chapter and 
date and its material provisions incorporated in 
the indictment. State v. Heaton, 77 N.C. 505 
(1877). 

Does Not Supply Essential Averments. — By 
the many adjudications construing this section 
it has been definitely settled that the section 
neither supplies nor remedies the omission of 
any distinct averment of any fact or 
circumstance which is an essential constituent of 
the offense charged. State v. Cole, 202 N.C. 592, 
163 S.E. 594 (1932). See State v. Tarlton, 208 N.C. 
734, 182 S.E. 481 (1935); State v. Johnson, 220 
N.C. 778, 18 S.E.2d 358 (1942) (dissenting 
opinion). 
Where the indictment contains sufficient 

matter to enable the court to proceed to 
judgment a motion to quash for duplicity or 
indefiniteness is properly refused, and a motion 
to quash for redundancy or inartificiality is 
addressed to the sound discretion of the trial 
court. State v. Davis, 203 N.C. 13, 164 S.E. 737 
(1932); State v. Davenport, 227 N.C. 475, 42 
S.E.2d 686 (1947). 

Prisoner Is Held Although Indictment Is 
Defective. — Where the indictment should have 
been quashed because it was defective in form, 
the prisoner could still be held for a proper bill 
under this section. State v. Callett, 211 N.C. 563, 
191 S.E. 27 (1987). 

Applied in State v. Blanton, 227 N.C. 517, 42 
S.E.2d 663 (1947); State v. Avery, 236 N.C. 276, 
72 S.E.2d 670 (1952); State v. Smith, 240 N.C. 99, 
81 S.E.2d 263 (1954); State v. Cruse, 253 N.C. 
456, 117 S.E.2d 49 (1960). 
Quoted in State v. Wilson, 218 N.C. 769, 12 

S.E.2d 654 (1941). 
Cited in State v. Beal, 199 N.C. 278, 154 S.E. 

604 (1930); State v. Puckett, 211 N.C. 66, 189 S.E. 
183 (1937); State v. Miller, 231 N.C. 419, 57 
S.E.2d 392 (1950); State v. Felton, 239 N.C. 575, 
80 S.E.2d 625 (1954); State v. Bissette, 250 N.C. 
514, 108 S.E.2d 858 (1959); State v. Brewer, 258 
N.C. 538, 129 S.E.2d 262 (1963); Klopfer v. North 
Carolina, 368 U.S. 2138, 87 S. Ct. 226, 17 L. Ed. 
2d 141 (1967). 

Ill. DEFECTS CURED. 

A. In General. 

Sufficiency of Warrant as to Definiteness. — 
A charge must be sufficiently definite to enable 
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the defendant to prepare his defense, to enable 
the court to proceed to judgment and to bar a 
subsequent prosecution for the same offense. 
This is the test of the sufficiency of a warrant 
as to the definiteness of its allegations. State v. 
Tenore, 280 N.C. 238, 185 S.E.2d 644 (1972). 

Superfluous Words Disregarded. — The use 
of superfluous words in a bill of indictment will 
be disregarded. State v. Guest, 100 N.C. 410, 6 
S.E. 2538 (1888); State v. Arnold, 107 N.C. 8461, 11 
S.E. 990 (1890); State v. Darden, 117 N.C. 697, 
23 S.E. 106 (1895); State v. Piner, 141 N.C. 760, 
53 S.E. 305 (1906); State v. Wynne, 151 N.C. 644, 
65 S.E. 459 (1909); State v. Taylor, 280 N.C. 278, 
185 S.E.2d 677 (1972). 

Nonessential Allegations May Be Treated as 
Surplusage. — Allegations beyond the essential 
elements of the crime sought to be charged are 
irrelevant and may be treated as surplusage. 
State v. Taylor, 280 N.C. 278, 185 S.E.2d 677 
(1972). 

Waiver of Duplicity in Indictment. — By 
going to trial without making a motion to quash, 
defendant waived any duplicity that might have 
existed in the bill of indictment. State v. Kelly, 
13 N.C. App. 588, 186 S.E.2d 631 (1972). 

Variance Must Be Material to Vitiate. — A 

variance now, since this section was passed, to 
be fatal must be substantial and material. State 
v. Ridge, 125 N.C. 655, 34 S.E. 489 (1899). 

Immaterial Words May Be Omitted. — The 
inadvertent omission of words not affecting the 
substances of the charge or prejudicing the 
defendant is not fatal. State v. Burke, 108 N.C. 
750, 12 S.E. 1000 (1891), and cases there cited; 
State v. Ratliff, 170 N.C. 707, 86 S.E. 997 (1915). 

Stripping Nonessential Words from 
Warrant. — A warrant which, stripped of 
nonessential words, charges defendant with 
unlawful possession of a quantity of nontaxpaid 
whiskey, is sufficient to survive a motion to 
quash. State v. Camel, 230 N.C. 426, 53 S.E.2d 
313 (1949). 

Incorporation of Essential Information by 
Reference. — Reference in the second count of 
an indictment for forgery and for uttering a bad 
check to the first count, wherein the check was 
fully described, was sufficient to incorporate by 
reference essential information necessary to 
sustain the second count. State v. Russell, 282 
N.C. 240, 192 S.E.2d 294 (1972). 

Endorsement by Grand Jury Unnecessary. 
— No endorsement on a bill of indictment by the 
grand jury is necessary. The record that it was 
presented by the grand jury is sufficient in the 
absence of evidence to impeach it. State v. 
McBroom, 127 N.C. 528, 37 S.E. 1938 (1900), is 
overruled. State v. Sultan, 142 N.C. 569, 54 S.E. 
841 (1906); State v. Long, 143 N.C. 670, 57 S.E. 
349 (1907). 
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B. Omissions and Mistakes. 

In the Complaint. — The omission of the 
name of the party in the complaint, against 
whom a criminal offense is charged, will not of 
itself invalidate the indictment, when the 
warrant of arrest thereto attached and referred 
to contains his name and clearly indicates him as 
the person charged, the complaint and warrant 
being read together, and in this way they are 
sufficient in form to proceed to judgment upon 
conviction. State v. Poythress, 174 N.C. 809, 93 
S.E. 919 (1917). 

In Describing a Lease. — In describing a 
lease the omission of the word “year” after the 
word “one,” is one of the informalities cured by 
this section. State v. Walker, 87 N.C. 541 (1882). 

Incorrect Spelling. — Charging that one 
committed a crime in the “count aforesaid” 
instead of ‘county aforesaid” is an informality 
which is cured by this section. State v. Smith, 63 
N.C. 234 (1869); State v. Evans, 69 N.C. 40 (1873). 

Wrong County in Caption. — A misrecital of 
the proper county in the caption of an indictment 
furnishes no ground for arrest of judgment, and 
it seems that such an indictment would have 
been sufficient even before this section was 
adopted. State v. Sprinkle, 65 N.C. 463 (1871); 
State v. Davis, 225 N.C. 117, 33 S.E.2d 623 
(1945). 

Omission of Caption. — The omission of the 
caption of a bill of indictment does not constitute 
ground for arrest of judgment. State v. Davis, 
225 N.C. 117, 33 S.E.2d 623 (1945). 

Name of Court Incorrect. — Describing the 
court in which the false oath is alleged to have 
been taken as “before Joseph Z. Pratt, a justice 
of the peace, in and for said county,” instead of 
as “‘a court of a justice of the peace for township 
A, of Chowan County,” is not a substantial 
variance from the true description and is cured 
by this section. State v. Davis, 69 N.C. 495 (1873). 

Failure to Repeat Names in Charging 
Scienter. — Where defendants contended that 
a count in the indictment charging receiving 
stolen goods was fatally defective in that the 
names of defendants were not repeated in 
charging scienter, it was held that the defect 
was merely an informality or refinement not 
sufficient to support a quashal of the indictment, 
the charge being plain, explicit and sufficient to 
enable the court to proceed to judgment. State 
v. Whitley, 208 N.C. 661, 182 S.E. 338 (1935). 

Ownership of Property in Arson. — In a 
prosecution under 8§ 14-5, 14-65, an indictment 
stating that the defendant procured another to 
burn a certain house owned by the defendant 
and another as tenants in common is sufficient, 

- and the fact that the same parties owned other 
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houses in like capacity is not ground for 
demurrer or quashal. State v. McKeithan, 203 
N.C. 494, 166 S.E. 336 (1982). 
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Omission of Defendant’s Name from _ this is an informality cured by the section. State 
Affidavit. — Where defendant’s name appears _ v. Hester, 122 N.C. 1047, 29 S.E. 380 (1898). 
in the warrant which refers to the affidavit, Where, in an indictment for murder, the 
forming a part thereof, the omission of assault is charged to have been made on one 
defendant’s name from the affidavit is not a “N.S. Jarrett,” and in subsequent parts of the 
fatal defect. However, an affidavit form which indictment he is described as “Nimrod S. 
fails to name the person charged is disapproved. Jarrett,” there is no variance. State v. 
State v. St. Clair, 246 N.C. 188, 97 S.E.2d 840 Henderson, 68 N.C. 348 (1878). 
(1957). Where the bill of indictment alleges a sale of 

Reference to a specific statute upon which narcotics to one person and the proof tends to 
the charge in a warrant is laid is not necessary show only a sale to a different person, the 
to its validity. State v. Anderson, 259 N.C. 499, variance is fatal. State v. Ingram, 20 N.C. App. 
130 S.E.2d 857 (1963). 464, 201 S.E.2d 532 (1974). 
Or to Statute That Is Not Pertinent. — Name of Article Stolen. — In an indictment 

Where a warrant charges a criminal offense but for larceny, when the article stolen is described 
refers to a statute that is not pertinent, such asa “calf” skin and is proven on the trial to be 
reference does not invalidate the warrant. State a “kip” skin, there is no variance between the 
v. Anderson, 259 N.C. 499, 130 S.E.2d 857 (1963). allegation and the proof. State v. Campbell, 76 

N.C. 261 (1877). 
Object Used in Commission of Assault. — 

Names of Parties. — Where the indictment Evidence that defendant committed the assault 

charged an assault, etc., upon “Lila” Hatcher, with a “brick or a rock or what” was not fatal 
and the evidence tended to show that it was variance with a warrant charging that the 
made upon “Liza” Hatcher, the variance is assault was committed with a brick, the evidence 

immaterial. State v. Drakeford, 162 N.C. 667,78 being sufficient to justify the jury in inferring 
S.E. 308 (1918). that the assault was committed with a brick as 

Where indictment alleged that Thomas R. charged, and there being no element of surprise 
Robertson was defendant, and the proof was’ in the evidence, especially since defendant’s 
that “Thomas Robertson” was the defendant in defense was that of an alibi. State v. Hobbs, 216 

said action and there was evidence of the identity N.C. 14, 3 S.E.2d 431 (1939). 
of Thomas Robertson and Thomas R. Robertson, 

C. Allegations Differing from Proof. 

§ 15-154: Repealed by Session Laws 19738, c. 1286, s. 26, effective July 1, 1975. 

Cross Reference. — See Editor’s note 
following the analysis to this Chapter. 

§ 15-155. Defects which do not vitiate. — No judgment upon any indictment 
for felony or misdemeanor, whether after verdict, or by confession, or otherwise, 
shall be stayed or reversed for the want of the averment of any matter 
unnecessary to be proved, nor for omission of the words “as appears by the 
record,” or of the words ‘“‘with force and arms,” nor for the insertion of the words 
“against the form of the statutes” instead of the words “against the form of 
the statute,” or vice versa; nor for omission of the words “against the form of 
the statute” or “against the form of the statutes,” nor for omitting to state the 
time at which the offense was committed in any case where time is not of the 
essence of the offense, nor for stating the time imperfectly, nor for stating the 
offense to have been committed on a day subsequent to the finding of the 
indictment, or on an impossible day, or on a day that never happened; nor for 
want of a proper and perfect venue, when the court shall appear by the 
indictment to have had jurisdiction of the offense. (7 Hen. VIII, ¢c. 8; R. C., ¢. 
35, s. 20; Code, s. 1189; Rev., s. 3255; C. S., s. 4625.) 

Cross Reference. — As to other defects which the procedure at common law, in both civil and 
do not vitiate an indictment, see the notes under _ criminal cases, have almost entirely, if not quite, 
§ 15-153 and under the various sections dealing been abolished by the statute. State v. 
with the particular crimes. Hedgecock, 185 N.C. 714, 117 S.E. 47 (1928). 
In General. — The refined technicalities of 
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The modern tendency is against technical 
objections which do not affect the merits of the 
case. Hence judgments are not to be stayed or 
reversed for nonessential or minor defects. State 
v. Anderson, 208 N.C. 771, 182 S.E. 643 (1935). 

Section Cures Formal Defects. — This 
section is intended to cure only formal defects 
in the indictment after judgment, and not 
omissions of averments necessary to enable the 
court to give judgment intelligently. State v. 
Wise, 66 N.C. 120 (1872). 

Nothing in § 15-153 or in this section 
dispenses with the requirement that the 
essential elements of the offense must be 
charged. State v. Sossamon, 259 N.C. 374, 130 
S.E.2d 638 (1963); State v. McBane, 276 N.C. 60, 
170 S.E.2d 913 (1969); State v. King, 285 N.C. 
305, 204 S.E.2d 667 (1974). 

The words “with force and arms” constitute 
a formal phrase traditionally included in bills of 
indictment, but have no significance as an 
element of the specific crime charged in the bill 
of indictment. State v. Acrey, 262 N.C. 90, 186 

S.E.2d 201 (1964). 

Locality May Be Omitted. — Formerly 
failure to allege and prove the locality, 
appropriate to the forum, was fatal, because 
essential to the jurisdiction, both in civil and 
criminal actions, but this has been wisely 
reversed by this section. State v. Long, 143 N.C. 
670, 57 S.E. 349 (1907). 

Other Expressions Omitted. — Omitting the 
statement, that the “prisoner, not having the 
fear of God before his eyes, but being moved and 
seduced by the instigations of the devil,” and the 
further omission of an averment that the 
“deceased was in the peace of God and the 
State,” are not fatal defects. State v. Howard, 
92 N.C. 772 (1885). 

When Time Need Not Be Charged. — Where 
time is not of the essence of a crime, “the 
omission to charge any date” is immaterial by 
this section, though the allegation of time can do 
no harm. State v. Taylor, 83 N.C. 602 (1880); 
State v. Arnold, 107 N.C. 861, 11 S.E. 990 (1890); 
State v. Peters, 107 N.C. 876, 12 S.E. 74 (1890); 
State v. Williams, 117 N.C. 758, 23 S.E. 250 
(1895). 

Where time is not of the essence of the offense 
and the statute of limitations is not involved, a 
discrepancy between the date alleged in the 
indictment and the date shown by the State’s 
evidence is ordinarily not fatal; this rule, 
however, cannot be used to ensnare a defendant 
and thereby deprive him of an opportunity to 
present his defense adequately, as where he 
relies upon alibi. State v. Lemmond, 12 N.C. App. 
128, 182 S.E.2d 636 (1971). 

Thus time is not of the essence of carrying a . 
concealed weapon, and it may be shown at a 
previous time to that alleged in the bill. State v. 
Spencer, 185 N.C. 765, 117 S.E. 803 (1923). 
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When time is not of the essence of the offense, 
leaving out the date does not make the bill of 
indictment defective, and the crime of receiving 
stolen goods is not one of the offenses in which 
time is of the essence. State v. Tessnear, 254 
N.C. 211, 118 §.E.2d 393 (1961). 

The time named in a bill of indictment is not 
usually an essential ingredient of the crime 
charged, and the State may prove that it was in 
fact committed on some other date. State v. 
Whittemore, 255 N.C. 583, 122 S.E.2d 396 (1961); 
State v. Wilson, 264 N.C. 378, 141 S.E.2d 801 
(1965). 

But this salutary rule, preventing a defendant 
who does not rely on time as a defense from 
using a discrepancy between the time named in 
the bill and the time shown by the evidence for 
the State, cannot be used to ensnare a defendant 
and thereby deprive him of an opportunity to 
adequately present his defense. State v. 
Whittemore, 255 N.C. 583, 122 S.E.2d 396 (1961); 
State v. Wilson, 264 N.C. 373, 141 S.E.2d 801 
(1965). 

Indictment alleging violation of § 14-54 “on or 
about the ... day of June, A.D. 1956” was not 
fatally defective. Time not being of the essence 
of the offense charged, it was not necessary that 
the exact date be specified. State v. Andrews, 
246 N.C. 561, 99 S.E.2d 745 (1957). 

While an appeal from conviction in a 
recorder’s court upon a warrant, charging 
unlawful possession on a certain date of 
intoxicating liquors for the purpose of sale, was 
pending in the superior court, that court had 
jurisdiction to try defendant on a bill of 
indictment of a later date charging the same 
offense, where the record contains nothing to 
show that the offenses are identical. Time is not 
of the essence and need not be specified in the 
indictment. State v. Suddreth, 223 N.C. 610, 27 
S.E.2d 6238 (1948). 
Where the warrant upen which defendant was 

tried placed the time of the offense as “on or 
about the 19 day of June, 19 ...,” the failure to 
insert the year being defendant’s only 
assignment of error, the warrant was not fatally 
defective. State v. Hawkins, 19 N.C. App. 674, 
199 S.E.2d 746 (1973). 
The date upon which an allegedly stolen credit 

card was issued is not necessary to describe the 
card, is not an essential element of the offense 
charged, and therefore is not a material fact 
which the State must allege and prove. State v. 
Springer, 283 N.C. 627, 197 S.E.2d 530 (1973). 

Failure to specify a particular day in an 
indictment for abandonment is not fatal 
especially in view of an instruction that the jury 
should consider only such evidence as tends to 
show that the defendant violated the statute 
after a particular date. State v. Jones, 201 N.C. 
424, 160 S.E. 468 (1931). 
Time of Birth in Bastardy Proceeding. — 

Indictment, in a bastardy proceeding, which 
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states that the child was born on August 18, 
1941, whereas the evidence was that the birth 
occurred on November 138, 1940, is not fatally 
defective. State v. Moore, 222 N.C. 356, 23 S.E.2d 
31 (1942). 

Conclusion Simplified. — The formal 
conclusion, “against the peace and dignity of the 
State,” and “against the form of the statute,” 
etc., are not necessary in an indictment for any 
offense whatever, but are mere surplusage. 
State v. Kirkman, 104 N.C. 911, 10 S.E. 312 
(1889), overruling State v. Joyner, 81 N.C. 534 
(1879); State v. Sykes, 104 N.C. 694, 10 S.E. 191 
(1889); State v. Peters, 107 N.C. 876, 12 S.E. 74 
(1890); State v. Dudley, 182 N.C. 822, 109 S.E. 
63 (1921). 

That an indictment concludes against the form 
of the statute instead of statute, is no ground for 
an arrest of judgment. State v. Smith, 63 N.C. 
234 (1869). 
An indictment concluding against the “force” 

instead of the “form” of the statute is sufficient 
under this section. State v. Davis, 80 N.C. 385 
(1879). 

Variance. — In a prosecution of defendant for 
being an accessory before the fact of murder, 
variance of a few days between the indictment 
and proof as to the day the murder was 
committed is not fatal under this section. State 
v. Gore, 207 N.C. 618, 178 S.E. 209 (1935). 

It is to the girl’s first act of intercourse with 
a man when she is under 16 years of age, that 
the law attaches criminality on the part of the 
man, and a variance between allegation and 
proof as to time is not material where no statute 
of limitations is involved. State v. Trippe, 222 
N.C. 600, 24 S.E.2d 340 (1948). 

Variance between allegation and proof as to 
time is not material where no statute of 
limitations is involved. State v. Davis, 282 N.C. 
107, 191 S.E.2d 664 (1972). 

Variance between indictments which charged 
the defendant with purchasing heroin on July 8 
and marijuana on July 11 and evidence which 
showed that the dates of purchase were 
reversed was not such a fatal variance as to 
require a new trial. State v. Knight, 9 N.C. App. 
62, 175 S.E.2d 232 (1970). 
Where the bill of indictment alleges a sale of 

narcotics to one person and the proof tends to 
show only a sale to a different person, the 
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variance is fatal. State v. Ingram, 20 N.C. App. 
464, 201 S.E.2d 532 (1974). 

Jurisdiction. — Where the jurisdiction of the 
court is not ousted on the face of the indictment 
the position that the court does not have 
jurisdiction is not available on a plea in 
abatement. State v. Davis, 203 N.C. 13, 164 S.E. 
737 (1932). 
A charge in a murder prosecution in the 

alternative was not a vitiating defect, and the 
motion in arrest after verdict was properly 
denied, such motion being available only for 
vitiating defects upon the record proper. State 
v. Puckett, 211 N.C. 66, 189 S.E. 183 (1987). 

Variance Raised by Motion for Judgment of 
Nonsuit. — A fatal variance between the 
indictment and the proof is properly raised by 
motion for judgment of nonsuit. State v. 
Springer, 283 N.C. 627, 197 S.E.2d 530 (1973). 

Substance of Indictment May Not Be 
Amended After Returned as True Bill. — The 
substance of a bill of indictment used in a trial 
may not be amended by the court or the solicitor 
(now district attorney) after it has been returned 

by the grand jury as a true bill. State v. Haigler, 
14 N.C. App. 501, 186 S.E.2d 586 (1972). 
Amendment of Description of Stolen 

Property Did Not Invalidate Breaking and 
Entering Court. — An amendment by the 
solicitor (now district attorney) of the 
description of the stolen property in felonious 
larceny and receiving counts of an indictment, 
if error, did not invalidate a count charging 
felonious breaking and entering, and was not 
prejudicial where the only sentence imposed was 
for breaking and entering. State v. Haigler, 14 
N.C. App. 501, 188 S.E.2d 586 (1972). 

Applied in State v. Foster, 282 N.C. 189, 192 
S.E.2d 320 (1972). 

Quoted in State v. Lilley, 3 N.C. App. 276, 164 
S.E.2d 498 (1968); State v. Raynor, 19 N.C. App. 
191, 198 S.E.2d 198 (1973). 

Cited in State v. Dale, 218 N.C. 625, 12 S.E.2d 
5596 (1940); State v. Wilson, 218 N.C. 769, 12 
S.E.2d 654 (1941); State v. Hall, 251 N.C. 211, 110 
S.E.2d 868 (1959); State v. Whitley, 264 N.C. 742, 
142 S.E.2d 600 (1965); Klopfer v. North Carolina, 
368 U.S. 213, 87 S. Ct. 226, 17 L. Ed. 2d 141 
(1967); State v. Greenlee, 272 N.C. 651, 159 
S.E.2d 22 (1968). 

ARTICLE 15A. 

Investigation of Offenses Involving Abandonment and 

Nonsupport of Children. 

§ 15-155.1. Reports to district attorneys of aid to dependent children and 
illegitimate births. — The Department of Human Resources, by and through 
the Secretary of Human Resources, shall promptly after June 19, 1959, make 
a report to each district attorney of superior court, setting out the names and 
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addresses of all mothers who reside in his judicial district and are recipients of 
aid to dependent children under the provisions of Part 2, Article 3, Chapter 108 
of the General Statutes. Such report shall in some manner show the identity of 
the unwed mothers and shall set forth the number of children born to each said 
mother. Such a report shall also be made monthly thereafter setting out the 
names and addresses of all such mothers who reside in the district and who may 
have become recipients of aid to dependent children since the date of the last 
report. (1959%¢@) 12107 s"1* 19iaee 47, 8:29 c:-476"s:-158)) 

Editor’s Note. — The first 1973 amendment Board of Public Welfare” and “Secretary of 
substituted “district attorney” for ‘solicitor’ Human Resources” for “Director of Public 
and “‘judicial district” for “solicitorial district” Assistance.” ) 
in the first sentence. Section 5 of the act inserting this Article 

The second 1973 amendment substituted provides that its provisions shall not apply to the 
“Department of Human Resources” for “State Counties of Gaston and Mecklenburg. 

§ 15-155.2. District attorney to take action on report of aid to dependent 
child or illegitimate birth. — (a) Upon receipt of such reports as are provided 
for in G.S. 15-155.1, the district attorney of superior court may make an 
investigation to determine whether the mother of an illegitimate child or who 
is a recipient of aid to a dependent child or children, has abandoned, is willfully 
neglecting or is refusing to support and maintain the child within the meaning 
of G.S. 14-326 or 49-2 or is diverting any part of the funds received as aid to a 
dependent child to any purpose other than for the support and maintenance of 
such dependent child in violation of G.S. 108-76.1. In making this investigation 
the district attorney is authorized to call upon: 

(1) Any county board of social services or the Department of Human 
Resources for personal, clerical or investigative assistance and for 
access to any records kept by either such board and relating to the 
matter under investigation and such boards are hereby directed to 
assist in all investigations hereunder and to furnish all records relating 
thereto when so requested by the district attorney; 

(2) The board of county commissioners of any county within his district for 
legal or clerical assistance in making any investigation or investigations 
in such county and such boards are hereby authorized to furnish such 
assistance in their discretion; and 

(3) The district attorney of any inferior court in his district for personal 
assistance in making any investigation or investigations in the county 
in which the court is located and any district attorney so called upon 
is hereby authorized to furnish such assistance by and with the consent 
of the board of county commissioners of the county in which the court 
is located, which board shall provide and fix his compensation for 
assistance furnished. 

(b) If following the investigation the district attorney has reasonable grounds 
to believe that a violation of G.S. 49-2, 14-826, 108-76.1 or any other criminal 
offense is being or has been committed, he shall send to the grand jury of the 
county in which he believes the offense is being or has been committed a bill 
of indictment charging the commission of the offense. Sole and exclusive 
jurisdiction of offenses discovered as a result of investigations under this section 
shall be vested in the superior court notwithstanding any other provisions of law, 
whether general, special or local. Provided nothing in this Article shall be 
construed to take from the inferior courts any authority or responsibility now 
vested in them by existing law or to compel the district attorney to again 
prosecute a crime that has been disposed of in the inferior courts. 

(c) If, however, as a result of the investigation provided for in subsection (a) 
of this section the district attorney has reason to believe that the mother of the 
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illegitimate child or who is recipient of aid to a dependent child, is a mental 
defective or suffers from a mental disease, mental disorder or mental illness 
within the meaning of G.S. 122-35.1, he shall make the affidavit provided for in 
G.S. 122-42 looking to the commitment of such person to the State hospital 
pursuant to Article 3, Chapter 122 of the General Statutes. (1959, c. 1210, s. 1; 
feseeeuog:, 1913, c. 47, s. 2; c. 476, s. 138.) 

Editor’s Note. — The first 1973 amendment 
substituted “district attorney” for “solicitor” 
throughout the section. 

Former § 122-35.1, referred to in this section, 
was redesignated § 122-36 by Session Laws 1963, 

The second 1973 amendment substituted 
“Department of Human Resources” for “State 
Board of Public Welfare” in subdivision (a)(1). 

G.S. 108-76.1, cited in the introductory 
language of subsection (a), was not retained in 

c. 1166, s. 2. The subject matter of former § 
122-42 is now covered by § 122-58.3, and the 
subject matter of former Article 3 of Chapter 
122 is now covered by Article 5A of Chapter 122. 

the 1969 revision of Chapter 108. 

§ 15-155.3. Disclosure of information by district attorney or agent. — No 
such district attorney, assistant district attorney, or any attorney-at-law 
especially appointed to assist said district attorney, or any agent or employee 
of such district attorney’s office shall disclose any information, record, report, 
case history or any memorandum or document or any information contained 
therein, which may relate to or be connected with the mother or father of any 
illegitimate child, or any illegitimate child, unless in the opinion of such district 
attorney it is necessary or is required in the prosecution and performance of such 
district attorney’s duties as set forth in the provisions of this Article. (1959, c. 
Pedal O15,1C, 47,8. 2.) 

Editor’s Note. — The 1973 amendment 
substituted “district attorney” for ‘solicitor’ 

and “district attorney’s” for “solicitor’s”’ 
throughout the section. 

ARTICLE 15B. 

Pretrial Examination of Witnesses and Exhibits of the State. 

§§ 15-155.4, 15-155.5: Repealed by Session Laws 1978, c. 1286, s. 26, effective 
July 1, 1975. 

Cross References. — See Editor’s note present provisions as to discovery in criminal 
following the analysis to this Chapter. For cases, see §§ 15A-901 through 15A-910. 

ARTICLE 16. 

Trial before Justice. 

§§ 15-156 to 15-161: Repealed by Session Laws 1978, c. 1286, s. 26, effective 
July 1, 1975. 

Cross Reference. — See FEditor’s note 
following the analysis to this Chapter. 

ARTICLE 17. 

Trial in Superior Court. 

§ 15-162: Repealed by Session Laws 1973, c. 1286, s. 26, effective July 1, 1975. 

AT 
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Cross Reference. — See Editor’s note 
following the analysis to this Chapter. 

§ 15-162.1: Repealed by Session Laws 1971, c. 1225. 

Editor’s Note. — Former § 15-162.1 was _ reenacted, by Session Laws 1971, c. 562, which 
enacted by Session Laws 1958, c. 616, and was in turn repealed by Session Laws 1971, c. 
repealed by Session Laws 1969, c. 117. The 1225. 
repealing act was itself repealed, and the section 

§§ 15-163 to 15-165: Repealed by Session Laws 1967, c. 218, s. 4. 

Cross References. — For present provisions _ see § 9-21. As to challenge to special venire, see 
as to peremptory challenges in criminal cases, § 9-11. 

§ 15-166. Exclusion of bystanders in trial for rape. — In the trial of cases 
for rape and of assault with the intent to commit rape, the trial judge may, 
during the taking of the testimony of the prosecutrix, exclude from the 
courtroom all persons except the officers of the court, the defendant and those 
engaged in the trial of the case. (1907, c. 21; C.S., s. 4686; 1978, c. 1141, s. 14.) 

Editor’s Note. — The 1973 amendment the contention of the defendants that the 
deleted, at the end of the section, ‘“‘and upon the _ exclusion of bystanders during the testimony of 
preliminary hearing before a justice of the peace __ the prosecutrix in a prosecution for rape denied 
of the offenses above named, that officer may _ them the right to a public trial. State v. Yoes, 271 
adopt a like course.” N.C. 616, 157 S.E.2d 386 (1967). 

Exclusion of Bystanders Does Not Deny 
Right to Public Trial. — There was no merit in 

§ 15-167. Extension of session of court by trial judge. — Whenever a trial 
for a felony is in progress on the last Friday of any session of court and it 
appears to the trial judge that it is unlikely that such trial can be completed 
before 5:00 P.M. on such Friday, the trial judge may extend the session as long 
as in his opinion it shall be necessary for the purposes of the case, but he may 
recess court on Friday or Saturday of such week to such time on the succeeding 
Sunday or Monday as, in his discretion, he deems wise. The trial judge, in his 
discretion, may exercise the same power in the trial of any other cause under 
the same circumstances, except civil actions begun after Thursday of the last 
week. The length of time Raat court shall remain in session each day shall be 
in the discretion of the trial judge. Whenever a trial judge continues a session 
pursuant to this section, he shall cause an order to such effect to be entered in 
the minutes, which order may be entered at such time as the ae: directs, either 
before or after he has extended the session. (1830, c. 22; R. C., c. 31, s. 16; C. 
C. P., s. 897; Code, s. 1229; 1893, c. 226; Rev., s. 3266; C. 8., s. 4687; 1961, c. 181; 
1978, c. 1141, s. 15.) 

Editor’s Note. — The 1973 amendment Ground for Discharging Jury. — The 
substituted “session” for “term” throughout the — expiration of a term (now session) of court is no 
section. ground for discharging a jury before verdict, for 

Section Constitutional. — This section is the term (now session) may be continued for the 
constitutional. State v. Adair, 66 N.C. 298 (1872); _ purposes of the trial. State v. McGimsey, 80 N.C. 
State v. Jefferson, 66 N.C. 309 (1872); State v. 377 (1879). 
Taylor, 76 N.C. 64 (1877); State v. Monroe, 80 Special Term Extended. — Where a trial 
N.C. 373 (1879). See also National Bank v. began on Wednesday of the last week of a 
Gilmer, 116 N.C. 684, 22 S.E. 2 (1895). special term and the jury had not agreed upon 

Expiration of Term (Now Session) No 
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a verdict on Saturday night, it was not improper Daily entries on the journal during the trial 
for the trial judge to open and conduct the ofa felony, stating the name of the case and that 
regular term on Monday following and to the court takes a recess “until 9:30 A.M. 

continue the special term into that week for the tomorrow,” and the entry next day “court 
purpose of receiving the verdict of the jury, since | convened at 9:30 A.M. pursuant to recess,” etc., 
the rights of the parties were not prejudiced in regular form, constitute a_ sufficient 
thereby. National Bank v. Gilmer, 116 N.C. 684, | compliance with this section. State v. Harris, 181 
22 S.E. 2 (1895). . N.C. 600, 107 S.E. 466 (1921). 

§ 15-168. Justification as defense to libel. — Every defendant who is 
charged by indictment with the publication of a libel may prove on the trial for 
the same the truth of the facts alleged in the indictment; and if it shall appear 
to the satisfaction of the jury that the facts are true, the defendant shall be 
acquitted of the charge. R é. 0.1385 's26% Code, 5°1195" Revi 88267; Crs, 
s. 4638.) 

Cross Reference. — As to effect of and long had been, a general report in the 
publication in good faith and retraction by a neighborhood, of the truth of his charge. State 
newspaper, see § 99-2. v. White, 29 N.C. 180 (1847). 

Truth of Entire Charge Must Be Proved. — Proof of Specific Charge Necessary. — Proof 
Where the matter set out in the indictment is of the general bad character of an officer in 
libelous, in order for the defendant to justify he other matters of which he had taken cognizance 
must show that the entire charge imputed to the _ will not be received to establish the truth of 
prosecutor is true. State v. Lyon, 89 N.C. 568 libelous charge in reference to a particular 
(1883). matter. State v. Lyon, 89 N.C. &68 (1888). 

General Report Insufficient. — In an Cited in Garrison v. Louisiana, 379 U.S. 64, 85 
indictment for a libel, it is not competent forthe SS. Ct. 209, 18 L. Ed. 2d 125 (1964). 
defendant to justify by proving that there was, 

§ 15-169. Conviction of assault, when included in charge. — On the trial 
of any person for rape, or any felony whatsoever, when the crime charged 
includes an assault against the person, it is lawful for the jury to acquit of the 
felony and to find a verdict of guilty of assault against the person indicted, if 
the evidence warrants such rants hep and when such verdict is found the court 
shall have power to imprison the person so found guilty of an assault, for any 
term now allowed by law in cases of conviction when the indictment was 
ona) for the assault of a like character. (1885, c. 68; Rev., s. 3268; C. S., 
S. : 

Cross Reference. — As to arbitrary right of (1969); State v. Murry, 277 N.C. 197, 176 8.E.2d 
jury to convict defendant of lesser degree of the 738 (1970); State v. Thompson, 280 N.C. 202, 185 
crime charged, see § 15-170 and note thereto. S.E.2d 666 (1972). 

Section Refers to Assault Generally. — This This section and § 15-170 are applicable only 
section does not describe the kind of assault, but when there is evidence tending to show that the 
refers to an assault generally and without defendant may be guilty of a lesser offense. 
regard to its degree of punishment under the State v. Carnes, 279 N.C. 549, 184 8.E.2d 235 
law. State v. Smith, 157 N.C. 578, 72 S.E. 853 (1971); State v. Noell, 284 N.C. 670, 202 S.E.2d 
(1911). 750 (1974). 
When Section Applicable. — This section and This section is not applicable where all the 

§ 15-170 are applicable only where there is evidence for the State, uncontradicted by any 
evidence tending to show that defendant is evidence for the defendant, if believed by the 
guilty of a crime of lesser degree than that jury, shows that the crime charged in the 
charged in the indictment. State v. Jackson, 199 indictment was committed as alleged therein, 
N.C. 321, 154 S.E. 402 (1980); State v. Sawyer, and there is no evidence tending to support a 
224 N.C. 61, 29 S.E.2d 34 (1944); State v. Jones, contention that the defendants, if not guilty of 
249 N.C. 134, 105 S.E.2d 513 (1958); State v. _ the crime charged in the indictment, were guilty 
Stalnaker, 1 N.C. App. 524, 152 S.E.2d 76 (1968); of a crime of less degree. State v. Cox, 201 N.C. 
State v. Williams, 275 N.C. 77, 165 S.E.2d 481 
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357, 160 S.E. 358 (1931); State v. Smith, 268 N.C. 
167, 150 S.E.2d 194 (1966). 

This section is not applicable, where all the 
evidence for the State, uncontradicted by any 
evidence for the defendant, if believed by the 
jury, shows that the crime charged in the 
indictment was committed as alleged therein. 
State v. LeGrande, 1 N.C. App. 25, 159 S.E.2d 
265 (1968). 
What Indictment Includes. — An indictment 

for any offense against the criminal law includes 
all lesser degrees of the same crime known to 
the law; and conviction may be had of the lesser 
offense when the charge is inclusive of both. 
State v. Williams, 185 N.C. 685, 116 S.E. 736 
(19283). 
Same—Murder. — Under an indictment for 

murder, the defendant may be convicted either 
of murder in the first degree, murder in the 
second degree, or manslaughter, and even of 
assault with a deadly weapon, or simple assault, 
‘if the evidence shall warrant such finding” 
when he is not acquitted entirely. State v. 
Williams, 185 N.C. 685, 116 S.E. 736 (1923). 

Notwithstanding the provisions of this 
section, when it is sought to fall back on the 

lesser offense of assault and battery or assault 
with a deadly weapon in case the greater offense 
of murder or manslaughter is not made out, the 
indictment for murder should be so drawn as 
necessarily to include an assault and battery or 
assault with a deadly weapon, or it should 
contain a separate count to that effect. State v. 
Rorie, 252 N.C. 579, 114 S.E.2d 233 (1960). 
Same—Rape. — An indictment for rape, as 

this section declares, includes an assault against 
the person; and where there is_ evidence 
sufficient to warrant such finding, the jury may 
acquit of the felony of rape and return a verdict 
of guilty of a lesser criminal assault. State v. 
Jones, 249 N.C. 134, 105 S.E.2d 513 (1958). 

An assault with intent to commit rape is a 
lesser degree of the crime of rape. Therefore, a 
conviction or acquittal of the former bars a 
subsequent prosecution of the latter based on 
the same act or transaction. State v. Birckhead, 
256 N.C. 494, 124 S.E.2d 838 (1962). 
Same—Assault with Intent to Rape. — 

Under a bill of indictment charging an assault 
with an intent to commit rape, the lesser offense 
of assault and battery may be found to have 
been committed, and in such instance a special 
issue may be submitted to the jury, if necessary, 
so that, in accordance with the jury’s finding, the 
court may determine the grade of the 
punishment. State v. Smith, 157 N.C. 578, 728.E. 
853 (1911). 

Upon an indictment charging an assault with 
intent to commit rape, defendant may be 
convicted of an assault upon a female as though 
separately charged, and motion to dismiss under 
§ 15-173 was properly refused where there was 
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sufficient evidence to convict of an assault. State 
v. Jones, 222 N.C. 37, 21 S.E.2d 812 (1942). 

Upon an indictment for an assault with intent 
to commit rape, even though the evidence is 
insufficient to support a verdict, motion for 
judgment of dismissal or nonsuit cannot be 
granted, as defendant may be convicted of an 
assault. State v. Gay, 224 N.C. 141, 29 8.E.2d 458 
(1944). 

Where in a prosecution under a bill of 
indictment charging assault with intent to 
commit rape the evidence discloses an assault 
but is insufficient to prove the intent necessary 
for a conviction of this offense, defendant is 
entitled to nonsuit on the offense charged, but 
is not entitled to his discharge, since he may be 
convicted under the bill of indictment for assault 
upon a female as though this offense had been 
separately charged in the bill. State v. Moore, 
227 N.C. 326, 42 S.E.2d 84 (1947). 

In a prosecution of a defendant for assault 
with intent to-commit rape, nonsuit of the felony 
does not entitle the defendant to his discharge, 
but the State may put defendant on trial under 
the same indictment for assault on a female, 
defendant being a male over the age of 18. State 
v. Gammons, 260 N.C. 753, 183 S.E.2d 649 (1963). 

Assault is not a less degree of the crime of 
larceny from the person, and therefore, in a 
prosecution for larceny, the court is not required 
to submit the question of defendant’s guilt of 
assault, even though there be evidence thereof. 
State v. Acrey, 262 N.C. 90, 1386 S.E.2d 201 
(1964). 

Duty of Judge. — Upon the trial under an 
indictment for murder it is the duty of the trial 
judge, under supporting evidence, to declare and 
explain the law upon the less offense of 
manslaughter, with the burden of proof on 
defendant, and a statement of the contentions of 
the parties, etc., with a mere announcement of 
the principle is insufficient. State v. Hardee, 192 
N.C. 533, 135 S.E. 345 (1926). 

In a prosecution for armed robbery, where the 
evidence tends to show that the defendant had 
committed the armed robbery as alleged in the 
indictment or that the defendant was innocent, 
the trial court is not required to instruct the jury 
on the lesser included offenses of assault with 
a deadly weapon and simple assault. State v. 
Martin, 6 N.C. App. 616, 170 S.E.2d 539 (1969). 
Where the evidence tended to show that 

defendant was apprehended by the owner of a 
filling station after defendant had broken into 
the station, and that defendant, by the use of a 
pistol, disarmed such owner and took his rifle, 
even conceding that defendant took the rifle “for 
a temporary use” and that he intended 
thereafter to abandon the rifle at the first 
opportunity, the evidence conclusively showed 
that defendant intended to deprive the owner 
permanently of the rifle or to leave the recovery 



§ 15-169 

of the rifle by the owner to mere chance; 
therefore the evidence disclosed the animus 
furandi, and did not require the court to submit 
the question of defendant’s guilt of assault as 
a less degree of the offense of robbery with 
firearms. State v. Smith, 268 N.C. 167, 150 
S.E.2d 194 (1966). 
The trial court in a rape prosecution did not err 

in failing to submit to the jury the lesser 
included offenses of assault with intent to 
commit rape and of assault on a female, where 
the State’s evidence was positive as to each and 
every element of the crime of rape and there was 
no conflict in the evidence relating to any 
element thereof. State v. Flippin, 280 N.C. 682, 
186 S.E.2d 917 (1972). 
Same—Prosecution for Robbery. — The 

crime of robbery ex vi termini includes an 
assault on the person, and in a prosecution for 
robbery, the court must submit the question of 
defendant’s guilt of assault in those instances 
where the evidence warrants such finding, even 
in the absence of a request, and even though the 
State contends solely for conviction of robbery 
and the defendant contends solely for complete 
acquittal. State v. Hicks, 241 N.C. 156, 84 S.E.2d 
545 (1954). 

If the State’s evidence tends to show a 
completed robbery and there is no conflicting 
evidence relating to the elements of this offense, 
the court is not required to submit the question 
of defendant’s guilt of assault, notwithstanding 
the jury’s right to accept the State’s evidence in 
part and reject it in part. State v. Hicks, 241 N.C. 
156, 84 S.E.2d 545 (1954). 
Same—Failure to Charge upon Lesser 

Degree. — The error of the judge in failing to 
charge on the supporting evidence, upon the 
lesser degree of the crime of rape, under a 
charge thereof in the indictment, is not cured by 
the verdict finding that the defendant was guilty 
of the greater degree of the crime charged in the 
indictment. State v. Williams, 185 N.C. 685, 116 
S.E. 736 (1923). 
Where the indictment is sufficient and the 

evidence is conflicting as to whether the 
defendant committed highway robbery or an 
assault with a deadly weapon, the jury may find 
for the lesser offense, and it is the duty of the 
trial judge to so instruct the jury, though a 
special request therefor has not been aptly 
tendered in writing. State v. Holt, 192 N.C. 490, 
135 S.E. 324 (1926); State v. Davis, 242 N.C. 476, 
87 S.E.2d 906 (1955). 

Where the State’s evidence in a prosecution 
under an indictment for rape, if believed to its 
fullest extent, established the crime of rape but 
the defendant testified the intercourse was with 
the girl’s consent and the evidence was 
conflicting in other respects, it would have been 
error for the court not to have charged the jury 
on the lesser offenses. State v. Green, 246 N.C. 
717, 100 S.E.2d 52 (1957). 
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It is a well recognized principle that where one 
is indicted for a crime, and under the same bill 
he may be convicted of a lesser degree of the 
same crime, and there is evidence tending to 
support the milder verdict, the prisoner is 
entitled to have this view presented to the jury 
under a correct charge, and an error in this 
respect is not cured by a verdict convicting the 
prisoner of a higher offense, for in such case it 
cannot be determined that the jury would not 
have convicted of the lesser crime if the view had 
been correctly presented by the judge, upon 
evidence. State v. Bass, 249 N.C. 209, 105 S.E.2d 
645 (1958). 
The necessity for instructing the jury as to 

an included crime of lesser degree than that 
charged arises when and only when there is 
evidence from which the jury could find that 
such included crime of lesser degree was 
committed. The presence of such evidence is the 
determinative factor. State v. Williams, 275 N.C. 
77, 165 S.E.2d 481 (1969); State v. Murry, 277 
N.C. 197, 176 S.E.2d 738 (1970); State v. Carnes, 
279 N.C. 549, 184 S.E.2d 235 (1971). 

The necessity for instructing the jury as to an 
included crime of lesser degree than that 
charged arises when and only when there is 
evidence from which the jury could find that 
such included crime of lesser degree was 
committed. The presence of such evidence is the 
determinative factor. Hence, there is no such 
necessity if the State’s evidence tends to show 
a completed robbery and there is no conflicting 
evidence relating to elements of the crime 
charged. Mere contention that the jury might 
accept the State’s evidence in part and might 
reject it in part will not suffice. State v. 
LeGrande, 1 N.C. App. 25, 159 S.E.2d 265 (1968); 
State v. Norman, 14 N.C. App. 394, 188 S.E.2d 
667 (1972). 

The court is not required to submit to the jury 
a lesser included offense when there is no 
evidence of such lesser included offense. State 
v. LeGrande, 1 N.C. App. 25, 159 S.E.2d 265 
(1968). 

The trial judge is not required to submit to the 
jury a lesser included offense unless there is 
evidence thereof. State v. Alexander, 13 N.C. 
App. 216, 185 8.E.2d 302 (1971). 
Where all the evidence points to a graver 

crime and the jury’s verdict is for an offense of 
a lesser degree, although illogical and 
incongruous, it will not be disturbed, since it is 
favorable to accused. State v. Bentley, 223 N.C. 
563, 27 S.E.2d 738 (1943); State v. Roy, 233 N.C. 
598, 64 S.E.2d 840 (1951). 

Effect of Simple Verdict of Guilty. — While 
this section permits a verdict for an assault 
when it is embraced in the charge of a greater 
offense, as rape or other felony, a verdict simply 
of “guilty,” and not specifying a lower offense, 
is a verdict of guilty of the offense charged in 
the indictment. State v. Barnes, 122 N.C. 1031, 
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29 S.E. 381 (1898); State v. Lee, 192 N.C. 225, 134 
S.E. 458 (1926). 

Applied in State v. Johnson, 227 N.C. 587, 42 
S.E.2d 685 (1947); State v. Lunsford, 229 N.C. 
229, 49 S.E.2d 410 (1948), treated in note under 
§ 15-170; State v. Matthews, 231 N.C. 617, 58 
S.E.2d 625 (1950); State v. Fletcher, 268 N.C. 140, 
150 S.E.2d 54 (1966); State v. Hamm, 1 N.C. App. 
444, 161 S.E.2d 758 (1968). 
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Cited in State v. Hairston, 222 N.C. 455, 23 
S.E.2d 885 (1943); State v. Gregory, 223 N.C. 415, 
27 S.E.2d 140 (1943); State v. Farrell, 223 N.C. 
804, 28 S.E.2d 560 (1944); State v. Bell, 228 N.C. 
659, 46 S.E.2d 834 (1948), treated under § 15-170; 
State v. Werst, 232 N.C. 330, 59 S.E.2d 835 
(1950); State v. Weaver, 264 N.C. 681, 142 S.E.2d 
633 (1965); Bumper v. North Carolina, 391 U.S. 
543, 88 S. Ct. 1788, 20 L. Ed. 2d 797 (1968). 

§ 15-170. Conviction for a less degree or an attempt. — Upon the trial of 
any indictment the prisoner may be convicted of the crime charged therein or 
of a less degree of the same crime, or of an attempt to commit the crime so 
charged, or of an attempt to commit a less degree of the same crime. (1891, c. 
205, s. 2; Rev., s. 3269; C. S., s. 4640.) 

Editor’s Note. — Session Laws 1973, c. 47 
authorized the terms “solicitor” and “district 
attorney” to be used interchangeably. 

Application of Section. — Where there are 
several counts in a bill, if the jury find the 
defendant guilty on one count and say nothing 
in their verdict concerning the other counts, it 
will be equivalent to a verdict of not guilty as to 
them. This principle should not be confused with 
the practice, authorized by this section, which 
permits the conviction of a “less degree of the 
same crime” when included in a single count. 
State v. Hampton, 210 N.C. 288, 186 S.E. 251 

(1936). 
The State’s evidence tended to show that 

defendant broke and entered the dwelling house 
in question at night while same was occupied as 
a sleeping apartment, stole some money and ran 
when the female occupant discovered him and 
screamed. Defendant contended, upon 
supporting evidence, that at the time he was too 
drunk to know where he was or what he was 
doing. The court instructed the jury that 
defendant might be convicted of burglary in the 
first degree, or of burglary in the second degree, 
if they found that the room was unoccupied, but 
if they found defendant was too drunk to form 
felonious intent they should return a verdict of 
not guilty. It was held that the instruction 
required the jury to find the defendant guilty of 
burglary in the first degree or not guilty, since 
there was no evidence that the room was 
unoccupied, and defendant was entitled to a new 
trial for error of the court in failing to instruct 
that defendant might be found guilty of 
breaking and entering otherwise than 
burglariously, or of an attempt to commit the 
offense. State v. Feyd, 213 N.C. 617, 197S.E. 171 
(1938). 

This section and § 15-169 are applicable only 
when there is evidence tending to show that the 
defendant may be guilty of a lesser offense: 
State v. Jones, 249 N.C. 134, 105 S.E.2d 513 
(1958), commented on in 41 N.C.L. Rev. 118 
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(1962); State v. Stalnaker, 1 N.C. App. 524, 162 
S.E.2d 76 (1968); State v. Williams, 275 N.C. 77, 
165 S.E.2d 481 (1969); State v. Murry, 277 N.C. 
197, 176 S.E.2d 738 (1970); State v. Carnes, 279 
N.C. 549, 184 S.E.2d 235 (1971); State v. Noell, 
284 N.C. 670, 202 S.E.2d 750 (1974). 

When a defendant is indicted for a criminal 
offense he may be convicted of the charged 
offense or of a lesser included offense when the 
greater offense charged in the bill contains all 
the essential elements of the lesser offense, all 
of which could be proved by proof of the 
allegations of fact contained in the indictment. 
State v. Riera, 276 N.C. 361, 172 S.E.2d 535 
(1970). 

Section 15-169 and this section are applicable 
only when there is evidence tending to show the 
defendant may be guilty of an included crime of 
lesser degree. State v. Thompson, 280 N.C. 202, 
185 S.E.2d 666. (1972). 

Election by Solicitor. — Upon the return of 
an indictment sufficient in form to support a 
conviction of the defendant of either the 
maximum degree of the offense charged, a 
lesser degree thereof or a lesser offense, all of 
the elements of which are included in the crime 
charged, the solicitor has the authority to elect 
not to try the defendant on the maximum degree 
of the offense charged but to put him on trial for 
the lesser degree thereof and lesser offenses 
included therein. The effect of such election by 
the solicitor, announced in open court, is that of 
a verdict of not guilty upon the maximum degree 
of the offense charged, leaving for trial the 
lesser degree and the lesser included offenses. 
State v. Allen, 279 N.C. 115, 181 S.E.2d 453 
(1971). 

Crime of Accessory Included. — The crime 
of accessory before the fact is included in the 
charge of the principal crime within the meaning 
of this section. State v. Bryson, 173 N.C. 803, 92 
S.E. 698 (1917), discussing and, it seems, 
overruling State v. Green, 119 N.C. 899, 26 S.E. 
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112 (1896); State v. Simons, 179 N.C. 700, 103 
S.E. 5 (1920). 

The crime of accessory before the fact is 
included in the charge of the principal crime. Not 
so, accessory after the fact. State v. Jones, 254 
N.C. 450, 119 S.E.2d 213 (1961), commented on 
in 41 N.C.L. Rev. 118 (1962). 

The crime of accessory before the fact to the 
crime charged in an original indictment is, in 
North Carolina, a lesser includable offense. 
Richardson v. Ross, 310 F. Supp. 134 (E.D.N.C. 
1970). 

Joinder Mere Surplusage. — Since this 
section was adopted the joinder in an indictment 
of a count for a lesser offense, or for an attempt 
to commit the same, is mere surplusage. State 
v. Brown, 118 N.C. 645, 18 S.E. 51 (1893). 

Equivalent of Verdict of Not Guilty. — 
When, upon arraignment, or thereafter in open 
court, and in the presence of the defendant, the 
solicitor announces the State will not ask for a 
verdict of guilty of the maximum crime charged 

| but will ask for a verdict of guilty on a 
designated and included lesser offense 
embraced in the bill, and the announcement is 
entered in the minutes of the court, the 
announcement is the equivalent of a verdict of 
not guilty on the charge or charges the solicitor 
has elected to abandon. State v. Gaston, 4 N.C. 
App. 575, 167 S.E.2d 510 (1969). 

A defendant may plead guilty to less degrees 
of the same crimes charged in the indictments 
against him, and the State may accept such 
pleas. State v. Woody, 271 N.C. 544, 157 S.E.2d 
108 (1967). 

Sufficiency of Indictment or Information. 
— An indictment or information is insufficient 
to charge the accused with the commission of a 
minor offense, or one of less degree, unless, in 
charging the major offense, it necessarily 
includes within itself all of the essential 
elements of the minor offense. State v. Chavis, 
9 N.C. App. 430, 176 S.E.2d 388 (1970). 

An indictment or information is insufficient to 
charge the accused with the commission of a 
minor offense or one of less degree unless, in 
charging the major offense, it necessarily 
includes within itself all of the essential 
elements of the minor offense, or sufficiently 
sets them forth by separate allegations in an 
added count; but when the indictment or 
information contains all the essential 
constituents of the minor offense, it sufficiently 
alleges that offense. State v. Rorie, 252 N.C. 579, 
114 S.E.2d 233 (1960). 

Indictment for Attempt or Complete 
Offense. — An attempt to commit a crime is an 
indictable offense, and on proper evidence, a 
conviction may be sustained on a bill of 
indictment making a specific and sufficient 
charge thereof, or one which charges a complete 
offense. State v. Addor, 183 N.C. 687, 110 S.E. 
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650 (1922); State v. Parker, 224 N.C. 524, 31 
S.E.2d 531 (1944). 

Intent Alone Not Sufficient. — The intent, 
though connected with preparations to commit 
a criminal offense, is not alone sufficient for a 
conviction of the attempt, unless connected with 
some overt act or acts toward the end in view 
that will, in the judgment of the one charged, 
and as matters appeared to him, result in the 
consummation of the contemplated purpose. 
State v. Addor, 183 N.C. 687, 110 8.E. 650 (1922). 

Defendant Entitled to Complete Charge. — 
Under the provisions of this section when the bill 
of indictment is sufficient with the supporting 
evidence upon the trial, the defendant may be 
convicted of the criminal offense charged or of 
a lesser degree thereof, and he is entitled to a 
charge from the court on all degrees of the crime 
thus encompassed by the indictment; and an 
error in failing to charge upon the lesser degrees 
of the crime is not cured by a verdict of 
conviction upon one of a greater degree. State 
v. Robinson, 188 N.C. 784, 125 S.E. 617 (1924). 
See also State v. Keaton, 206 N.C. 682, 175 S.E. 
296 (1934). 
When there is evidence tending to support a 

milder verdict than the one charged in the bill of 
indictment the defendant is entitled to have the 
different views presented to the jury under a 
proper charge, and an error in this respect is not 
cured by a verdict convicting him of the crime 
as charged in the bill of indictment, for in such 
case it cannot be known whether the jury would 
have convicted of a less degree if the different 
views, arising on the evidence, had been 
correctly presented by the trial court. State v. 
Burnette, 213 N.C. 153, 195 S.E. 356 (1938); State 
v. DeGraffenreid, 223 N.C. 461, 27 S.E.2d 130 
(1943). See also State v. Chambers, 218 N.C. 442, 
11 S.E.2d 280 (1940). 
And Conviction of Offense Charged Does 

Not Cure Error. — A verdict of guilty of the 
offense charged in the indictment does not cure 
error of the court in failing to submit to the jury 
the question of defendant’s guilt of less degrees 
of the crime. State v. McNeill, 229 N.C. 377, 49 
S.E.2d 733 (1948); State v. Davis, 242 N.C. 476, 
87 S.E.2d 906 (1955). 

The general rule of practice is, that when it is 
permissible under the indictment to convict the 
defendant of “a less degree of the same crime,” 
and there is evidence to support the milder 
verdict, the defendant is entitled to have the 
different views arising on the evidence 
presented to the jury under proper instructions, 
and an error in this respect is not cured by a 
verdict finding the defendant guilty of a higher 
degree of the same crime, for in such case, it 
cannot be known whether the jury would have 
convicted of the lesser degree if the different 
views, arising on the evidence, had been 
correctly presented in the court’s charge. State 
v. Childress, 228 N.C. 208, 45 S.E.2d 42 (1947). 
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Evidence Must Justify Conviction in Lesser 
Degree. — The principle upon which a defendant 
may be convicted upon a less degree of the same 
crime charged in the bill of indictment applies 
only where there is evidence of guilt of the less 
degree, and where burglary in the first and 
second degree is charged in the indictment, and 
the question as to guilt on the first count is 
withdrawn, and the evidence does not support 
the charge of second degree burglary, the 
defendant cannot be convicted of the’ lesser 
offense. State v. Spain, 201 N.C. 571, 160 S.E. 
825 (1931). 

The provisions of this section in regard to 
conviction of a less degree of the crime charged 
in a bill of indictment applies only where there 
is some evidence that a less degree of the crime 
had been committed, and where the State’s 
uncontradicted evidence is to the effect that the 
crime of rape had been committed and the 
defendant relies solely upon an alibi, the refusal 
of the court to charge upon the lesser degrees 
of the crime or of an attempt is not error. State 
v. Smith, 201 N.C. 494, 160 S.E. 577 (1981). 

This section does not make mandatory the 
submission to the jury of a lesser included 
offense where the indictment does not charge 
such offense and where there is no evidence of 
such offense. State v. McLean, 2 N.C. App. 460, 
163 S.E.2d 125 (1968); State v. Stevenson, 3 N.C. 
App. 46, 164 S.E.2d 24 (1968). 
Where all the evidence at the trial of a criminal 

action, if believed by the jury, tends to show that 
the crime charged in the indictment was 
committed as alleged therein, and there is no 
evidence tending to show the commission of a 
crime of less degree, it is not error for the court 
to fail to instruct the jury that they may acquit 
the defendant of the crime charged in the 
indictment and convict him of a crime of less 
degree. State v. Cox, 201 N.C. 357, 160 S.E, 358 
(1931); State v. Manning, 221 N.C. 70, 18 S.E.2d 
821 (1942); State v. Sawyer, 224 N.C. 61, 29 
S.E.2d 34 (1944). 
A defendant may be convicted of a less degree 

of the crime charged, or for which he is being 
tried, when there is evidence to support the 
milder verdict. State v. Jordan, 226 N.C. 155, 37 
S.E.2d 111 (1946); State v. Locklear, 226 N.C. 
410, 38 S.E.2d 162 (1946). 

Where the evidence was sufficient to carry the 
case to the jury upon the charge of assault with 
intent to commit rape but the jury returned a 
verdict of guilty of an assault upon a female, the 
defendant being a male person over 18 years of 
age, such verdict was authorized by this section. 
State v. Morgan, 225 N.C. 549, 35 S.E.2d 621 
(1945). 

Where the evidence justified such action, the 
court properly charged the jury that defendant 
might be acquitted of felonious assault and 
battery with intent to kill charged in the 
indictment, and convicted of an assault of lower 
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degree, namely, an assault with a deadly 
weapon. State v. Anderson, 230 N.C. 54, 51 
S.E.2d 895 (1949). 

Measuring Sufficiency of Evidence to 
Support Conviction of Lesser Degree. — When 
the solicitor announces that he will not seek a 
conviction upon the maximum degree of the 
crime charged in the bill of indictment, and the 
defendant interposes no objection to being tried 
upon the lesser degree of the offense, the 
sufficiency of the evidence to support a 
conviction of the lesser degree must be 
measured by the same standards which would 
be applied had the bill of indictment charged-only 
the lesser degree of the offense. State v. Allen, 
279 N.C. 115, 181 8.E.2d 453 (1971). 
A conviction of the maximum degree of the 

offense, for which the defendant was indicted 
and tried, will not be disturbed because of his 
contention that the trial court failed to instruct 
the jury as to a lesser degree of the offense, or 
failed to instruct them that they might return a 
verdict of guilty of such lesser degree, or 
expressly withheld from their consideration a 
verdict of guilty of such lesser degree. State v. 
Allen, 279 N.C. 115, 181 S.E.2d 453 (1971). 

Uncontradicted Evidence Showing 
Defendant Guilty of More Serious Offense. — 
This section and § 15-169 were not intended to 
give to the jury the arbitrary right or discretion 
to convict a defendant of a lesser degree of the 
crime charged or of a less serious offense than 
that charged, if the uncontradicted evidence 
shows beyond a reasonable doubt that the 
defendant is guilty of the more serious offense 
charged in the bill of indictment. State v. Brown, 
227 N.C. 383, 42 8.E.2d 402 (1947). 
Where all the evidence tends to show that 

defendants feloniously took money from the 
person of prosecuting witness by violence and 
against his will through the use or threatened 
use of firearms, the court properly limits the 
jury to a verdict of guilty of robbery with 
firearms or a verdict of not guilty, there being 
no evidence warranting court in submitting the 
question of defendants’ guilt of less degrees of 
the crime. State v. Bell, 228 N.C. 659, 46 S.E.2d 
834 (1948). 
When the State, either through a bill of 

indictment as returned by the grand jury or 
through the election of its solicitor to seek a 
lesser verdict, brings the defendant to trial on 
a lesser degree of the offense charged, the case 
can be submitted to the jury if the 
uncontradicted evidence, as _ thereafter 
developed, shows the defendant is guilty of the 
more serious degree of the crime. State v. Allen, 
279 N.C. 115, 181 S.E.2d 453 (1971). 
Where the uncontradicted evidence is that the 

deceased was murdered by poison, there is no 
basis for a verdict of second-degree murder or 
manslaughter. State v. Allen, 279 N.C. 115, 181 
S.E.2d 453 (1971). 
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It would be without precedent to try 
defendant for one offense and to convict him 
of another and greater offense, even though the 
conviction be of a higher degree of the same 
offense for which he is being tried. State v. 
Jordan, 226 N.C. 155, 37 S8.E.2d 111 (1946). 

Error Not Prejudicial. — Error committed by 
the court in submitting the question of 
defendant’s guilt of a lesser degree of the 
offense charged cannot be prejudicial to 
defendant. State v. Chase, 231 N.C. 589, 58 
S.E.2d 364 (1950). 

Instruction Limiting Verdict to Less Degree. 
— Where, in an indictment charging an assault 
with intent to commit rape, the evidence shows 
an assault but fails to show an intent to commit 
rape, at all events and notwithstanding any 
resistance on the part of the intended victim, the 
court would err in refusing to give an instruction 
to limit the verdict to a less degree of the same 
crime. State v. Jones, 222 N.C. 37, 21 S.E.2d 812 
(1942); State v. Gay, 224 N.C. 141, 29 8.E.2d 458 
(1944). 

Simple assault is a lesser degree of the crime 

of aggravated assault. State v. Jeffries, 3 N.C. 
App. 218, 164 S.E.2d 398 (1968). 

An indictment for rape includes an assault 
with intent to commit rape. State v. Green, 246 
N.C. 717, 100 S.E.2d 52 (1957); State v. 
Birckhead, 256 N.C. 494, 124 S.E.2d 838 (1962). 

An assault upon a woman is not a less degree 
of the crime of sodomy. State v. Jernigan, 255 
N.C. 732, 122 S.E.2d 711 (1961). 

Nor is assault a less degree of the crime of 
larceny from the person. State v. Acrey, 262 
N.C. 90, 1386 S.E.2d 201 (1964). 

The misdemeanor of larceny is a less degree 
of the felony of larceny within the meaning of 
this section. State v. Cooper, 256 N.C. 372, 124 
S.E.2d 91 (1962); State v. Summers, 263 N.C. 517, 
139 S.E.2d 627 (1965). 

In a prosecution for murder, where the 
evidence raises a question as to whether or not 
the killing was intentional, this section requires 
that the question of the defendant’s guilt of 
manslaughter be submitted to the jury with 
proper instructions. State v. McNeill, 229 N.C. 
377, 49 S.E.2d 733 (1948). 
Where there is evidence to support a charge 

of murder and evidence to support the 
defendant’s plea of homicide by misadventure, 
and also evidence of manslaughter, this section 
requires that the “less degree of the same 
crime” be submitted to the jury with proper 
instructions. State v. Childress, 228 N.C. 208, 45 
S.E.2d 42 (1947). 
Where the evidence in a first-degree murder 

prosecution is susceptible to the interpretation 
that defendant killed in self-defense, the court 
must submit the question of defendant’s guilt of 
manslaughter. State v. Holloway, 7 N.C. App. 
147, 171 S.E.2d 475 (1970). 
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An original indictment of murder in the first 
degree, handed down by a grand jury, is 
sufficient to support a plea of guilty to the lesser 
includable offense of accessory before the fact. 
Richardson v. Ross, 310 F. Supp. 184 (E.D.N.C. 
1970). 
Charge as to Assault Unnecessary Where 

Homicide Admitted. While under the 
provisions of this section the trial judge is 
required to charge upon evidence on the less 
degrees of the same crime concerning which the 
prisoner was being tried, it is not required that 
he charge upon the principles of an assault with 
a deadly weapon, where the prisoner is charged 
with murder, and the killing of the deceased by 
him has been admitted, and the judge has 
correctly charged upon the crime of 
manslaughter, the lowest degree of an unlawful 
killmg of a human being. State v. Lutterloh, 188 
N.C. 412, 124 S.E. 752 (1924). 

Instructions as to Second Degree Murder 
Where Evidence Shows First Degree. — Where 
upon the trial for murder all the evidence tends 
to show that if the defendant is guilty, he is 
guilty of the crime of murder in the first degree, 
the failure of the trial court to charge upon the 
law of murder in the second degree or 
manslaughter is not error under this section. 
State v. Ferrell, 205 N.C. 640, 172S.E. 186 (1934). 
Same—Assault. Where the evidence 

tended to show a simple assault by defendant on 
prosecuting witness and a later encounter 
between the parties in which defendant was 
armed with a deadly weapon, it was error, under 
this section, for the court to charge the jury that 
they could convict defendant of assault with the 
intent to kill, or assault with a deadly weapon or 
not guilty, and refuse to charge the jury that 
they might convict defendant of simple assault. 
State v. Lee, 206 N.C. 472, 174 S.E. 288 (1934). 

In prosecution for assault with a deadly 
weapon with intent to kill, the court’s 
instruction that the jury might find defendant 
guilty of a less degree of the crime, including 
assault with a deadly weapon, if they so found 
beyond a reasonable doubt, is held without error. 
State v. Elmore, 212 N.C. 531, 193 S.E. 713 
(1937). 
Where a warrant charges a criminal assault 

with a deadly weapon, specifying the weapon, 
and the jury convicts of simple assault, a less 
degree of the same crime and the evidence 
warrants the verdict, the jury is empowered by 
this section to return such verdict. State v. 
Gooding, 251 N.C. 175, 110 S.E.2d 865 (1959). 

Assault with a deadly weapon is an essential 
element of the felony created and defined by 8 
14-32, being an included “‘less degree of the same 
crime.” State v. Weaver, 264 N.C. 681, 142 
S.E.2d 633 (1965). 

An indictment sufficiently charging 
defendant with assault with a deadly weapon, to 
wit, a pistol, with intent to kill and inflicting 
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serious injury not resulting in death, includes 
the offense of assault with a deadly weapon. 
State v. Caldwell, 269 N.C. 521, 153 S.E.2d 34 
(1967). 

In a prosecution for burglary in the first 
degree, it is permissible for the jury to convict 
the defendant of an attempt to commit burglary 
in the second degree. State v. Surles, 230 N.C. 
272, 52 S.E.2d 880 (1949). 
A felonious entering into a house otherwise 

than burglariously with intent to commit 
larceny, a violation of § 14-54, is a less degree 
of the felony of burglary in the first degree. 
State v. Fikes, 270 N.C. 780, 155 S.E.2d 277 
(1967). 

The defendant was charged with burglary in 
the first degree in the bill of indictment. And 
when the solicitor stated that he would not ask 
for a verdict of first degree burglary, but would 
only ask for a verdict of second degree burglary 
on the indictment, it was tantamount to taking 
a nolle prosequi with leave on the capital charge. 
State v. Gaston, 4 N.C. App. 575, 167 S.E.2d 510 
(1969). 

Where the bill of indictment returned by the 
grand jury charged all elements of burglary in 
the first degree, the bill of indictment would 
have supported a verdict of guilty of either first- 
degree burglary or second-degree burglary as 
the evidence might warrant. State v. Allen, 279 
N.C. 115, 181 S.E.2d 453 (1971). 

Upon a trial under an _ indictment for 
first-degree burglary, there’ being no 
announcement by the solicitor of his intent to 
seek a milder verdict, the prosecuting witness 
testified that the defendant broke and entered 
her dwelling house in the nighttime and 
assaulted and raped her therein and the defense 
is alibi, to instruct the jury that it might return 
a verdict of second-degree burglary is simply to 
invite a compromise verdict. State v. Allen, 279 
N.C. 115, 181 S.E.2d 453 (1971). 
Where the solicitor’s announcement precluded 

a verdict of guilty of burglary in the first degree, 
it was, in effect, a stipulation by the State that 
the house was not actually occupied at the time 
of the breaking and entering. The defendant, not 
having objected thereto at the time of the 
announcement, may not await the outcome of 
the trial and then attack the validity of the 
verdict that he was guilty of second-degree 
burglary on the ground that the house was 
occupied and so he was guilty of the more 
serious crime. State v. Allen, 279 N.C. 115, 181 
S.E.2d 453 (1971). 

If the bill of indictment, by omitting any 
allegation as to occupancy of the building, 
charged second-degree burglary only, and if the 
evidence is sufficient to show all of the elements 
thereof, proof of actual occupancy of thé 
dwelling at the time of the breaking and 
entering is not a defense to the charge. State v. 
Allen, 279 N.C. 115, 181 S.E.2d 453 (1971). 
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In Prosecution for Robbery. — Testimony of 
defendants in a prosecution for robbery that 
they took the pistol from prosecuting witness to 
prevent him from harming them or some other 
person, requires the court to submit the question 
of each defendant’s guilt of simple assault to the 
jury as a lesser offense included in the crime 
charged, since such verdict would be justified in 
the event the jury should find that defendants 
took the pistol without intent to steal it, but were 
not warranted in doing so on the principle of 
self-protection. State v. Lunsford, 229 N.C. 229, 
49 §.E.2d 410 (1948). 

An instruction by the trial judge that he was 
submitting the case to the jury “as to the charge 
of common-law robbery, that is the attempt to 
rob,” was clearly understandable, though 
“attempt to commit robbery” was not defined in 
detail. State v. McNeely, 244 N.C. 787, 94 S.E.2d 
853 (1956). 

It is true that in a prosecution for robbery with 
firearms, an accused may be acquitted of the 
major charge and convicted of an included or 
lesser offense, such as common-law robbery, or 
assault, or larceny from the person, or simple 
larceny, if a verdict for the included or lesser 
offense is supported by allegations of the 
indictment and by evidence on the trial. State v. 
McLean, 2 N.C. App. 460, 163 S.E.2d 125 (1968). 

An indictment for armed robbery under § 
14-87 will support a verdict of guilty of common- 
law robbery. State v. Jackson, 6 N.C. App. 406, 
170 8.E.2d 187 (1969). 

Where the evidence was not sufficient to make 
out a case of common-law robbery, the court 
properly submitted the case on larceny from the 
person. State v. Kirk, 17 N.C. App. 68, 193 S.E.2d 
377 (1972). 

A violation of § 14-54 is a less degree of the 
felony of burglary in the first degree. State v. 
Gaston, 4 N.C. App. 575, 167 S.E.2d 510 (1969). 

Breaking and Entering. — Any person who 
breaks or enters any building described in § 
14-54, with intent to commit any felony or 
larceny therein, is guilty of a felony. A wrongful 
breaking or entering into such building, without 
the intent to commit any felony therein, is a 
misdemeanor, a lesser included offense within 
the meaning of this section. State v. Dozier, 19 
N.C. App. 740, 200 S.E.2d 348 (1978). 

In a prosecution for the crime against 
nature, the accused may be convicted of the 
offense charged therein or the attempt to 
commit the offense. State v. Harward, 264 N.C. 
746, 142 S.E.2d 691 (1965). 

In Prosecution for Rape. — The trial court 
in a rape prosecution did not err in failing to 
submit to the jury the lesser included offenses 
of assault with intent to commit rape and of 
assault on a female, where the State’s evidence 
was positive as to each and every element of the 
crime of rape and there was no conflict in the 
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evidence relating to any element thereof. State 
v. Flippin, 280 N.C. 682, 186 S.E.2d 917 (1972). 

Rape and carnally knowing a_ female 
between the ages of 12 and 16 years are of such 
a nature as to come within the provisions of this 
section, permitting the jury to find the 
defendants guilty of the lesser crime, if they do 
not deem the evidence sufficient to warrant a 
conviction on the first. State v. Hall, 214 N.C. 
639, 200 S.E. 375 (1939). 
A motion for judgment as of nonsuit 

addressed to the entire bill is properly overruled 
if there is evidence sufficient to support a 
conviction of the crime charged or of an included 
crime. State v. Virgil, 263 N.C. 73, 188 S.E.2d 777 
(1964). 

Necessity for instructing jury as to included 
crime of lesser degree than that charged arises 
when and only when there is evidence from 
which the jury could find that such included 
crime of lesser degree was committed. The 
presence of such evidence is the determinative 
factor. State v. Jones, 264 N.C. 134, 141 S.E.2d 
27 (1965); State v. Williams, 2 N.C. App. 194, 162 
S.E.2d 688 (1968); State v. Stevenson, 3 N.C. 
App. 46, 164 S.E.2d 24 (1968); State v. Lilley, 3 
N.C. App. 276, 164 S.E.2d 498 (1968); State v. 
Williams, 275 N.C. 77, 165 S.E.2d 481 (1969); 
State v. Bailey, 4 N.C. App. 407, 167 S.E.2d 24 
(1969); State v. Jones, 6 N.C. App. 712, 171 
S.E.2d 17 (1970); State v. Parker, 7 N.C. App. 
191, 171 S.E.2d 665 (1970); State v. Murry, 277 
N.C. 197, 176 S.E.2d 738 (1970); State v. Carnes, 
279 N.C. 549, 184 S.E.2d 235 (1971). 
When there is evidence to support a milder 

verdict, the court must charge upon it even when 
there is no specific prayer for the instruction. 
State v. Riera, 276 N.C. 361, 172 S.E.2d 535 
(1970). 
When a lesser included offense is supported 

by some evidence, a defendant is entitled to have 
the different views arising on the evidence 
presented to the jury upon proper instructions, 
and an error in this respect is not cured by a 
verdict finding the defendant guilty of a higher 
degree of the same crime, for in such case, it 
cannot be known whether the jury would have 
convicted of the lesser degree if the different 
views, arising on the evidence, had been 
correctly presented in the court’s charge. State 
v. Riera, 276 N.C. 361, 172 S.E.2d 535 (1970). 
Where there is evidence of defendant’s guilt 

of a lesser degree of the crime charged in the 
indictment, the court must submit to the jury the 
issue of defendant’s guilt of such lesser included 
offense, and the error of failure to submit such 
issue to the jury is not cured by a verdict 
convicting defendant of the offense as charged. 
State v. Jones, 6 N.C. App. 712, 171 S.E.2d 17 
(1969). 
Where there is evidence that would support a 

lesser degree of the crime charged in the bill of 
indictment, a defendant is entitled to have the 
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question of his guilt of the lesser crime 
submitted to the jury. If the court fails to do so, 
the érror is not cured by a verdict of guilty of 
a higher offense. State v. Holloway, 7 N.C. App. 
147, 171 S.E.2d 475 (1970). 
The necessity for instructing the jury as to an 

included crime of lesser degree than that 
charged arises when and only when there is 
evidence from which the jury could find that 
such included crime of lesser degree was 
committed. The presence of such evidence is the 
determinative factor. Hence, there is no such 
necessity if the State’s evidence tends to show 
a completed robbery and there is no conflicting 
evidence relating to elements of the crime 
charged. Mere contention that the jury might 
accept the State’s evidence in part and might 
reject it in part will not suffice. State v. McLean, 
2 N.C. App. 460, 163 S.E.2d 125 (1968). 

This section does not compel the trial court to 
charge on the lesser included offense where the 
evidence is such that the jury could not find that 
such lesser crime was committed. State v. 
Stevenson, 3 N.C. App. 46, 164 S.F.2d 24 (1968). 

Where one is indicted for a crime and under 
the same bill it is permissible to convict the 
defendant of a less degree of the same crime and 
there is evidence tending to support a milder 
verdict the prisoner is entitled to have the 
different views presented to the jury under a 
proper charge, but where there is no evidence to 
support such milder verdict the court is not 
required to submit the question of such verdict 
to the jury. State v. Thacker, 13 N.C. App. 299, 
185 S.E.2d 455 (1971). 
An attempt to commit barratry is an offense 

in this State and a defendant may be convicted 
of an attempt to commit the offense upon an 
indictment charging the common-law offense of 
barratry. State v. Batson, 220 N.C. 411, 17 

S.E.2d 511, 139 A.L.R. 614 (1941). 

New Trial Must Be on Full Charge. — Upon 
an appeal from a conviction for a lesser offense 
than that charged in the indictment, a new trial, 
if granted, must be upon the full charge in the 
bill. State v. Matthews, 142 N.C. 621, 55 S.E. 342 
(1906). 

Applied in State v. Jones, 227 N.C. 402, 42 
S.E.2d 465 (1947); State v. Jones, 229 N.C. 276, 

49 S.E.2d 463 (1948); State v. Matthews, 231 N.C. 
617, 58 S.E.2d 625 (1950); State v. Lambe, 232 
N.C. 570, 61 S.E.2d 608 (1950); State v. Fletcher, 
268 N.C. 140, 150 S.E.2d 54 (1966); State v. 
Worthey, 270 N.C. 444, 154 S.E.2d 515 (1967); 
State v. Jones, 275 N.C. 432, 168 S.E.2d 380 
(1969); State v. Martin, 6 N.C. App. 616, 170 
S.E.2d 539 (1969); State v. Accor, 281 N.C. 287, 
188 S.E.2d 332 (1972). 
Quoted in State v. Hairston, 222 N.C. 455, 23 

S.E.2d 885 (1943); State v. Willis, 255 N.C. 473, 
121 S.B.2d 854 (1961); State v. Perry, 265 N.C. 
517, 144 S.E.2d 591 (1965); State v. Barksdale, 
16 N.C. App. 559, 192 S.E.2d 659 (1972). 
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Cited in State v. Colson, 194 N.C. 206, 139 S.E. 
230 (1927); State v. Ratcliff, 199 N.C. 9, 153 S.E. 
605 (1930); State v. Palmer, 212 N.C. 10, 192 S.E. 
896 (1937); State v. Hobbs, 216 N.C. 14, 3 S.E.2d 
431 (1939); State v. Johnson, 218 N.C. 604, 12 
S.E.2d 278 (1940); State v. Gregory, 223 N.C. 415, 
27 S.E.2d 140 (1943); State v. Farrell, 223 N.C. 
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804, 28 S.E.2d 560 (1944); State v. Grimes, 226 
N.C. 523, 39 S.E.2d 394 (1946); State v. Fowler, 
230 N.C. 470, 53 S.E.2d 853 (1949); State v. Stone, 
245 N.C. 42, 95 S.E.2d 77 (1956); Bumper v. 
North Carolina, 391 U.S. 548, 88 S. Ct. 1788, 20 
L. Ed. 2d 797 (1968); State v. Dickens, 272 N.C. 
515, 158 S.E.2d 614 (1968). 

§ 15-171: Repealed by Session Laws 1958, c. 100. 

§ 15-172. Verdict for murder in first or second degree. — Nothing contained 
in the statute law dividing murder into degrees shall be construed to require 
any alteration or modification of the existing form of indictment for murder,-but 
the jury before whom the offender is tried shall determine in their verdict 
whether the crime is murder in the first or second degree. (1898, c. 85, s. 3; Rev., 
syoeli: GS) 84642.) 

History of Section. — See State v. Talbert, 
282 N.C. 718, 194 S.E.2d 822 (1973); State v. 
Watkins, 283 N.C. 17, 194 S.E.2d 800 (1978). 

Object of Section. — The object of this section 
is, of course, to place it beyond doubt in what 
degree of murder the prisoner was convicted. 
State v. Wiggins, 171 N.C. 818, 89 S.E. 58 (1916). 

Purpose of Requirement That Jury 
Determine Degree. — The purpose of the 
requirement that the jury determine whether 
one charged under the statutory form is guilty 
of murder in the first or second degree was 
merely to eliminate that uncertainty when the 
defendant’s plea was not guilty. State v. 
Watkins, 283 N.C. 17, 194 8.E.2d 800 (1978). 

In requiring the jury to determine the degree 
of homicide of which defendant is guilty, this 
section merely codified the well established rule 
that a verdict which leaves the matter in 
conjecture will not support a judgment. State v. 
Talbert, 282 N.C. 718, 194 S.E.2d 822 (1973). 

Such Requirement Is Only Incidentally 
Related to Death Penalty. — The statutory 
requirement that the jury determine the degree 
of murder of which a defendant is guilty is only 
incidentally related to the death penalty. State 
v. Watkins, 283 N.C. 17, 194 S.E.2d 800 (1973). 

Section Applies to All Indictments for 
Murder. This section applies to all 
indictments for murder, whether perpetrated by 
means of poisoning, lying in wait, imprisonment, 
starving, torture, or otherwise. State v. 

Matthews, 142 N.C. 621, 55 S.E. 342 (1906); State 
v. Simmons, 236 N.C. 340, 72 S.E.2d 743 (1952). 

Sufficiency of Indictment. — For a brief 
history of this section in connection with 
sufficiency of indictment for first degree 
murder, see State v. Kirksey, 227 N.C. 445, 42 
S.E.2d 613 (1947). 

Jury Must Determine Degree. — For a 
conviction of murder in the first degree under 
this section and § 14-17, the jury must find 
specially under the evidence that this degree of 
crime has been committed by the defendant, and 
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the verdict must be received in open court in the 
presence of the presiding judge under 
constitutional mandate, Const., Art. I, 88 13, 17, 
which right may not be waived. State v. 
Bazemore, 193 N.C. 336, 137 S.E. 172 (1927). 

By this section it is made the duty of the jury 
alone to determine in their verdict whether the 
crime is murder in the first or second degree. 
State v. Gadberry, 117 N.C. 811, 23 S.E. 477 
(1895); State v. Murphy, 157 N.C. 614, 72 S.E. 
1075 (1911); State v. Bagley, 158 N.C. 608, 73 
S.E. 995 (1912). And the record must show that 
they have so done, in order that there may be a 
proper judgment. State v. Lucas, 124 N.C. 825, 
32 S.E. 962 (1899); State v. Truesdale, 125 N.C. 
696, 34 S.E. 646 (1899). 

Failure to Determine Degree. — Where the 
degree of murder is not expressed in the verdict, 
the judge should tell the jury to reconsider their 
finding, for the purpose of specifying the crime, 
and upon response being made by them of 
murder in the first degree, the verdict is 
properly recorded accordingly. State v. Bagley, 
158 N.C. 608, 73 S.E. 995 (1912). 

A defendant will not be permitted to plead 
guilty to murder in the first degree. State v. 
Blue, 219 N.C. 612, 14 S.E.2d 635 (1941). For it 
is provided by this section that the “jury before 
whom the offender is tried shall determine in 
their verdict whether the crime is murder in the 
first or second degree.” State v. Simmons, 236 
N.C. 340, 72 S.E.2d 743 (1952); State v. Watkins, 
283 N.C. 17, 194 S.E.2d 800 (1978). 

Though there is no statute in this State 
specifically prohibiting a court from accepting a 
plea of guilty to a capital crime, the judiciary has 
observed that prohibition and it has become the 
public policy of the State. State v. Watkins, 283 
N.C. 17, 194 S.E.2d 800 (1978). 

But He May Plead Guilty Where Maximum 
Punishment Is Life Imprisonment. — There is 
no rule which precludes a plea of guilty to a 
crime for which the maximum punishment is life 
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imprisonment. State v. Watkins, 283 N.C. 17, 194 
S.E.2d 800 (19783). 

The basis of the rule that a defendant cannot 
plead guilty to a capital crime is the fixed belief 
that a person should not sign his own death 
warrant and hang himself. State v. Watkins, 283 
N.C. 17, 194 S.E.2d 800 (1973). 

Judge May Exclude Second Degree in 
Charge. — When the entire evidence shows, and 
no other reasonable inference can be fairly 
drawn therefrom, that the murder was 
committed either by lying in wait or in an 
attempt to perpetrate a felony, and the 
controverted question is the identity of prisoner 
as the murderer, the trial judge does not commit 
error in charging the jury to render a verdict of 
guilty of murder in the first degree or not guilty. 
State v. Spevey, 151 N.C. 676, 65 S.E. 995 (1909); 
State v. Wiggins, 171 N.C. 813, 89 S.E. 58 (1916). 

In prosecution for murder, defendant’s 
premeditation and deliberation are questions 
of fact, to be determined by jury under this 
section and § 14-17, and not questions of law for 
judge, and must be proved beyond a reasonable 
doubt. State v. Newsome, 195 N.C. 552, 143 S.E. 
187 (1928). 

Verdict Construed According to Charge. — 
The verdict must be construed according to the 
charge and the evidence and when these make 
it certain beyond question, the law has been 
complied with. State v. Gilchrist, 113 N.C. 673, 
18 S.E. 319 (1893); State v. Wiggins, 171 N.C. 
813, 89 S.E. 58 (1916). 

Verdicts of “guilty as charged” in 
prosecutions under § 15-144 have been held 
sufficient to support the judgment when the 
judge has instructed the jury to return a verdict 
of murder in the first degree or not guilty and 
there was no evidence to warrant a verdict of 
guilty of murder in the second degree or 
manslaughter. In such a situation the verdict 
will be taken with reference to the charge and 
the evidence in the case and interpreted as a 
verdict of guilty of the only charge submitted. 
This holding is an application of the general rule 
that a verdict apparently ambiguous may be 
given significance and correctly interpreted by 
reference to the allegations, the facts in 
evidence, and the instructions of the court. State 
v. Talbert, 282 N.C. 718, 194 S.E.2d 822 (1973). 

When, in a prosecution for homicide upon an 
indictment drawn under § 15-144, the judge 
accepts a verdict of “guilty as charged” after 
having instructed the jury that it might return 
a verdict of guilty of murder in the first or 
second degree, or guilty of murder in either 
degree or manslaughter, such a verdict on such 
an indictment cannot be sustained. In such case 
the verdict is a general one without a response 
as to what grade of homicide the defendant was 
guilty, and a new trial must be ordered. State v. 
Talbert, 282 N.C. 718, 194 S.E.2d 822 (1973). 
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Mere Killing Presumes Second Degree 
Murder. — Since the act of 1893, the killing 
being proved, and nothing else appearing, the 
law presumes malice, but not premeditation and 
deliberation, and the killing is murder in the 
second degree. State v. Hicks, 125 N.C. 636, 43 
S.E. 247 (1899). 

In all indictments for homicide, when the 
intentional killing is established or admitted, the 
law presumes malice from the use of a deadly 
weapon, and the defendant is guilty of murder 
(now in the second degree) unless he can satisfy 
the jury of the truth of facts which justify or 
excuse his act, or mitigate it to manslaughter. 
State v. Lane, 166 N.C. 333, 81 S.E. 620 (1914). 

But a conviction of murder in the first degree 
may be had upon sufficient circumstantial 
evidence. State v. Matthews, 66 N.C. 106 (1872); 
State v. Melton, 187 N.C. 481, 122 S.E. 17 (1924); 
State v. Bazemore, 193 N.C. 336, 137 S.E. 172 
(1927). 
When First Degree Presumed. — A homicide 

committed in the perpetration of, or in an 
attempt to perpetrate, a robbery will be deemed 
murder in the first degree, the jury being 
governed by the evidence under _ proper 
instructions in finding that or a less offense. 
State v. Lane, 166 N.C. 333, 81 S.E. 620 (1914). 

In an indictment for murder, when the 
homicide is shown or admitted to have been 
intentionally committed by lying in wait, 
poisoning, starvation, imprisonment, or torture, 

the law raises the presumption of murder in the 
first degree, but nonetheless if the jury convict 
of a less offense, it is within their power so to 
do under the statute, and the prisoner has no 
cause to complain that he was not convicted of 
the higher offense. State v. Matthews, 142 N.C. 
621, 55 S.E. 342 (1906). 
A defendant will not be permitted to plead 

guilty to murder in the first degree under this 
section, and this rule applies to all indictments 
for murder, including murder perpetrated by 
means of poison, lying in wait, imprisonment, 
starving, torture or otherwise. State v. Blue, 219 
N.C. 612, 14 S.E.2d 635 (1941). 

Evidence. — Where all the evidence at a trial 
for murder tends to show murder in the first 
degree in that the murder was committed by 
poisoning, starvation, lying in wait, 
imprisonment, torture, or in the perpetration or 
attempt to perpetrate a felony, the trial court 
may instruct the jury that they may render only 
one of two verdicts, murder in the first degree, 
or not guilty. But where the evidence tends to 
show that the killing was with a deadly weapon, 
and the State in one phase of its case relies on 
premeditation and deliberation, the presumption 
is that the murder was in the second degree, with 
the burden of proving premeditation beyond a 
reasonable doubt on the State, in order to 
constitute it murder in the first degree, and 
under these circumstances it is error for the trial 
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court to fail to charge the jury that they might 
find the prisoner guilty of murder in the second 
degree. State v. Newsome, 195 N.C. 552, 143 S.E. 
187 (1928); State v. Gause, 227 N.C. 26, 40 S.E.2d 
463 (1946). 

Instruction Held Error. — An instruction to 
the effect that defendant’s counsel had argued 
that the jury should return a verdict of guilty of 
murder in the first degree with recommendation 
for life imprisonment must be held for 
prejudicial error as tantamount to stating that 
counsel had tendered a plea of guilty to this 
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statement that if he was wrong he desired to be 
corrected, since a defendant will not be 
permitted to plead guilty to murder in the first 
degree, and tender of such plea would not be 
binding on him. State v. Simmons, 236 N.C. 340, 
72 S.E.2d 743 (1952). 

Quoted in State v. Puckett, 211 N.C. 66, 189 
S.E. 183 (1937). : 

Cited in State v. Gooding, 196 N.C. 710, 146 
S.E. 806 (1929); State v. Thornton, 211 N.C. 413, 
190 S.E. 758 (1937); State v. Goodwin, 211 N.C. 
419, 190 S.E. 761 (19387). 

offense. The error is not cured by the court’s 

§ 15-173. Demurrer to the evidence. — When on the trial of any criminal 
action in the superior or district court, the State has introduced its evidence and 
rested its case, the defendant may move to dismiss the action, or for judgment 
as in case of nonsuit. If the motion is allowed, judgment shall be entered 
accordingly; and such judgment shall have the force and effect of a verdict of 
“not guilty” as to such defendant. If the motion is refused and the defendant 
does not choose to introduce evidence, the case shall be submitted to the ju 
as in other cases, and the defendant may on appeal urge as ground for reversal, 
the trial court’s denial of his motion without the necessity of the defendant’s 
having taken exception to such denial. 

If the defendant introduces evidence, he thereby waives any motion for 
dismissal or judgment as in case of nonsuit which he may have made prior to 
the introduction of his evidence and cannot urge such prior motion as ground 
for appeal. The defendant, however, may make such motion at the conclusion 
of all the evidence in the case, irrespective of whether or not he made a motion 
for dismissal or judgment as in case of nonsuit theretofore. If the motion is 
allowed, or shall be sustained on appeal, it shall in all cases have the force and 
effect of a verdict of ‘not guilty.” If the motion is refused, the defendant may 
on appeal, after the jury has rendered its verdict, urge as ground for reversal 
the trial court’s denial of his motion made at the close of all the evidence without 
the necessity of the defendant’s having taken exception to such denial. (1918, 
c. 73; Ex. Sess. 1913, c. 32; C.S., s. 4643; 1951, ¢: 1086/s" 1197S ae 

Editor’s Note. — The 1973 amendment 
substituted “superior or district court” for 
“superior court or in any criminal court” in the 
first sentence of the first paragraph. 

For brief comment on 1951 amendment, see 29 
N.C.L. Rev. 374. 

Civil and Criminal Actions Compared. — 
This section serves, and was intended to serve, 
the same purpose in criminal prosecutions as 
was accomplished by former § 1-188, in civil 
actions. State v. Fulcher, 184 N.C. 663, 113 S.E. 

769 (1922); State v. Sigmon, 190 N.C. 684, 130 
S.E. 854 (1925); State v. Norris, 206 N.C. 191, 173 
S.E. 14 (1934); State v. Ormond, 211 N.C. 487, 
191 S.E. 22 (1937); State v. Hill, 225 N.C. 74, 33 
S.E.2d 470 (1945); State v. Bryant, 235 N.C. 420, 
70 S.E.2d 186 (1952); State v. Sears, 235 N.C. 623, 
70 S.E.2d 907 (1952); State v. Nall, 239 N.C. 60, | 
79 S.E.2d 354 (1958). 

Former § 1-183 was the statute setting forth 
the procedure to make a motion for judgment of 
compulsory nonsuit in civil actions and this 
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section is the statute setting forth the procedure 
to make a motion for judgment of compulsory 
nonsuit in criminal actions. Jenkins v. 
Hawthorne, 269 N.C. 672, 153 S.E.2d 339 (1967). 

No Difference in Motion to Dismiss and 
Motion for Judgment as in Case of Nonsuit. — 
As used in this section, there is no difference in 
legal significance between a motion “to dismiss 
the action” and a motion “for judgment as in 
case of nonsuit.” State v. Cooper, 275 N.C. 283, 
167 S.E.2d 266 (1969). 

Motion for a directed verdict of not guilty 
will be treated as a motion for judgment of 
nonsuit under this section. State v. Holton, 284 
N.C. 391, 200 S.E.2d 612 (1978). 

A motion for judgment as in case of nonsuit 
challenges the sufficiency of the State’s 
evidence to warrant its submission to the jury 
and to support a verdict of guilty of the criminal 
offense charged in the warrant or indictment on 
which the prosecution is based. State v. 
Vaughan, 268 N.C. 105, 150 S.E.2d 31 (1966). 



§ 15-173 

Means of Raising Objection That Evidence 
Insufficient for Jury. — Objection that the 
evidence is not sufficient to carry the case to the 
jury must be raised by motion to nonsuit under 
this section, or by prayer for instructions to the 
jury, and may not be raised after verdict by 
motion for new trial or motion in arrest of 
judgment. State v. Gaston, 236 N.C. 499, 73 
S.E.2d 311 (1952); State v. Wiggs, 269 N.C. 507, 
153 S.E.2d 84 (1967). 
The objection that the evidence is not 

sufficient to carry the case to the jury must be 
raised during the trial by a motion for a 
compulsory nonsuit under this section or by a 
prayer for instruction to the jury. State v. 
Glover, 270 N.C. 319, 154 S.E.2d 305 (1967); State 
v. Spencer, 281 N.C. 121, 187 S.E.2d 779 (1972). 

In a criminal case the proper motion to test the 
sufficiency of the State’s evidence to carry the 
case to the jury is a motion to dismiss the action 
or a motion for judgment as in case of nonsuit. 
State v. Dickens, 278 N.C. 537, 180 S.E.2d 845 
(1971); State v. Everette, 284 N.C. 81, 199 S.E.2d 
409 (1973); State v. Holton, 284 N.C. 391, 200 
S.E.2d 612 (1973). 
On motion to nonsuit, the court is required 

merely to ascertain whether there is any 
competent evidence to sustain the allegations of 
the indictment. State v. Landin, 209 N.C. 20, 182 
S.E. 689 (1935). See also State v. Lefevers, 216 
N.C. 494, 5S.E.2d 552 (1939); State v. Alston, 233 
N.C. 341, 64 S.E.2d 3 (1951). 
When the court is to rule upon a demurrer to 

the evidence in a criminal case, it is required 
merely to ascertain whether there is any 
competent evidence to sustain the allegations of 
the indictment, the evidence being construed in 
the light most favorable to the State. State v. 
Murdock, 225 N.C. 224, 34 S.E.2d 69 (1945). 
A trial judge, in passing upon a motion for a 

judgment as of nonsuit, under the provisions of 
this section is not bound by the measure or 
quantum of proof by which the State must prove 
a defendant’s guilt before the jury can convict 
him. State v. Davenport, 227 N.C. 475, 42 S.E.2d 
686 (1947). 
A motion for judgment as of nonsuit should 

be denied if there is any evidence tending to 
prove the fact in issue, or which reasonably 
conduces the conclusion of guilt as a fairly 
logical and legitimate deduction, but evidence 
which merely raises a suspicion or conjecture of 
the fact of guilt is insufficient to be submitted 
to the jury. State v. Stephenson, 218 N.C. 258, 
10 S.E.2d 819 (1940); State v. Simmons, 240 N.C. 
780, 83 S.E.2d 904 (1954). 

On motion for nonsuit, it is a question of law 
for the court to determine, in the first instance, 
whether the evidence adduced, when considered 
in its light most favorable to the State, is of 
sufficient probative force to justify the jury in 
drawing the affirmative inference of guilt. State 
v. Needham, 235 N.C. 555, 71 S.E.2d 29 (1952). 
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On demurrer to the evidence and motion to 
nonsuit, the evidence must be considered in the 
light most favorable to the State, and 
contradictions and _ discrepancies in the 
testimony of the State’s witnesses are to be 
resolved by the jury. State v. Simpson, 244 N.C. 
325, 93 S.E.2d 425 (1956); State v. Walker, 251 
N.C. 465, 112 S.E.2d 61 (1960). 

The only question presented by a motion 
under this section for judgment as in case of 
nonsuit is whether the evidence is sufficient to 
require submission to the jury. State v. 
Thompson, 256 N.C. 598, 124 S.E.2d 728 (1962). 

The court is required, in a motion for 
judgment of nonsuit, to consider all the State’s 
voluminous and interlocking evidence in the 
light most favorable to it. State v. Goldberg, 261 
N.C. 181, 134 8.E.2d 334 (1964). 

The question for the court in considering a 
motion for judgment of nonsuit is whether there 
is reasonable basis upon which the jury might 
find that an offense charged in the indictment 
has been committed and the defendant is the 
perpetrator, or one of the perpetrators, of it. 
State v. Price, 280 N.C. 154, 184 S.E.2d 866 
(1971). 

On a motion for nonsuit the sole question for 
decision is whether upon a consideration of all 
the evidence admitted — whether competent or 
incompetent — in the light most favorable to the 
State, there is substantial evidence to support 
the finding that the offenses charged in the bills 
of indictment were committed by defendant. 
State v. Allen, 279 N.C. 406, 183 S.E.2d 680 
(1971). 

To withstand defendant’s motion for 
judgment as of nonsuit, there must be 
substantial evidence against the accused of 
every essential element that goes to make up the 
crime charged and whether the State has offered 
such substantial evidence presents a question of 
law for the court. State v. Allred, 279 N.C. 398, 
183 S.E.2d 553 (1971). 
Whether Competent or Incompetent. — 

Admitted evidence, whether competent or 
incompetent, must be considered in passing on 
defendant’s motions for judgment as of nonsuit. 
State v. Virgil, 263 N.C. 78, 188 S.E.2d 777 
(1964); State v. Walker, 266 N.C. 269, 145 S.E.2d 
833 (1966); State v. Holton, 284 N.C. 391, 200 
S.E.2d 612 (1978). 

All of the evidence actually admitted, whether 
competent or incompetent, including that 
offered by defendant, if any, which is favorable 
to the State, must be taken into account and so 
considered by the court in ruling upon a motion 
for nonsuit. State v. Jones, 6 N.C. App. 712, 171 
S.E.2d 17 (1969). 

Admitted evidence, whether competent or 
incompetent must be considered in passing on 
defendant’s motion under this section for 
judgment as in case of nonsuit. State v. Accor, 
277 N.C. 65, 175 S.E.2d 583 (1970). 
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Effect of Defendant Introducing Testimony 
at Trial. — By introducing testimony at the trial, 
a defendant waives his right to except on appeal 
to the denial of his motion for nonsuit at the 
close of the State’s evidence. His later exception 
to the denial of his motion for nonsuit made at 
the close of all the evidence, however, draws into 
question the sufficiency of all the evidence to go 
to the jury. State v. McWilliams, 277 N.C. 680, 
178 S.E.2d 476 (1971). ’ 

Sufficiency of Evidence May Be Challenged 
if Motion Timely Made. — Before the 1951 
amendment to this section, if the defendant, on 

trial for murder, wished to challenge the 
sufficiency of the evidence to show 
premeditation and deliberation beyond a 
reasonable doubt, motion to nonsuit under this 
section, on the capital charge should be lodged 
at the close of the State’s case, exception noted, 
if overruled, and the motion renewed at the close 
of all the evidence, and exception again noted, 
if overruled. State v. Bittings, 206 N.C. 798, 175 
S.E. 299 (1934). 

A motion for judgment of nonsuit, under this 
section as it stood before the 1951 amendment, 

must be made at the close of the State’s evidence 
in order for a motion thereunder made at the 
close of all the evidence to be considered. State 
v. Ormond, 211 N.C. 437, 191 S.E. 22 (1937). 

A motion for judgment as of nonsuit, in a 
criminal case under this section before the 1951 
amendment must be made at the close of the 
State’s evidence and, if denied, renewed at the 
close of all the evidence, otherwise the benefit 
of the exception to the court’s refusal to grant 
the motion would be lost. State v. Hill, 225 N.C. 
74, 33 S.E.2d 470 (1945). 

To present the question of the sufficiency of 
the evidence upon appeal, under this section 
before the 1951 amendment, a motion to nonsuit 
had to be made at the close of the State’s 
evidence, and exception noted upon its denial, 
and if defendant introduced evidence the motion 
must be renewed at the close of all the evidence, 
and if again overruled another exception must 
be noted, in which event the assignment of error 
must be based upon the second exception. State 
v. Perry, 226 N.C. 530, 39 S.E.2d 460 (1946); 
State v. Weaver, 228 N.C. 39, 44 S.E.2d 360 
(1947). 

Motion Must Be Renewed. — A motion as of 
nonsuit upon the evidence will not be considered 
when it is not renewed after the conclusion of 
all the evidence as this section requires. State v. 
Helms, 181 N.C. 566, 107 S.E. 228 (1921). See 
also State v. Kiziah, 217 N.C. 399, 8 S.E.2d 474 
(1940). 

Same—Waiver. — Where the defendant in a 
criminal action moves for the dismissal or for 
judgment as of nonsuit after the close of the 
State’s evidence, and thereafter elects to 
introduce his own evidence, his failure to renew 
his motion after the whole evidence has been 
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introduced is a waiver of his right to insist upon 
his first motion, and it is not subject to review 
in the Supreme Court on appeal. State v. Hayes, 
187 N.C. 490, 122 S.E. 13 (1924). See also State 
v. Hargett, 196 N.C. 692, 146 S.E. 801 (1929); 
State v. Chapman, 221 N.C. 157, 19 S.E.2d 250 
(1942); State v. Epps, 223 N.C. 740, 28 S.E.2d 219 
(1943); State v. Jackson, 226 N.C. 760, 40 S.8.2d 
417 (1946). 

The failure of a defendant to renew his motion 
for nonsuit at the close of all the evidence 
constitutes a waiver of his right to insist upon 
his first motion for nonsuit, and it is not subject 
to review in the Supreme Court. State v. Howell, 
261 N.C. 657, 185 S.E.2d 625 (1964); State v. 
Fikes, 270 N.C. 780, 155 S.E.2d 277 (1967). 

By introducing evidence after the denial of his 
motion for judgment of nonsuit, made when the 
State had rested its case, defendant waived the 
motion for dismissal which he made prior to the 
introduction of his evidence. State v. Prince, 270 
N.C. 769, 154 S.E.2d 897 (1967). 

When a defendant offers evidence after his 
motion for judgment as of nonsuit is overruled, 
he thereby waives all right to urge that denial 
as error upon appeal. State v. McLamb, 13 N.C. 
App. 705, 187 S.E.2d 458 (1972). 

When the defendant offers evidence, he 
waives a motion for nonsuit lodged, either 
actually or by statute, at the close of the State’s 
evidence and only the motion lodged at the close 
of all the evidence is considered. State v. 
Paschall, 14 N.C. App. 591, 188 S.E.2d 521 (1972). 

Defendant’s motions for nonsuit must be 
considered in light of all the evidence since he 
introduced evidence and thereby waived the 
motions made at the close of the State’s 
evidence. State v. Allen, 279 N.C. 406, 183 S.E.2d 
680 (1971). 

Where the motion is not limited to a single 
count or any one degree of the crimes charged, 
but is addressed to the entire bill or to both 
counts as a whole, it cannot be allowed in the 
face of testimony to support either count or any 
degree of either count. State v. Marsh, 234 N.C. 
101, 66 S.E.2d 684 (1951). 

Only incriminating evidence need be 
considered upon defendant’s motion as of 
nonsuit under this section, and contradictions in 
the inculpatory testimony and equivocations of 
some of the State’s witnesses, which affects the 
weight or credibility of the evidence but not its - 
competency, need not be taken into account in 
determining whether there is any competent 
evidence to sustain the allegations of the 
indictment. State v. Satterfield, 207 N.C. 118, 
176 S.E. 466 (1934). See also State v. Moses, 207 

.N.C. 139, 176 S.E. 267 (1934). 
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On a demurrer to the evidence only the State’s 
evidence is to be considered, and the defendant’s 
evidence is not to be taken into account, unless 
it tends to explain or make clear that offered by 
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the State. State v. Oldham, 224 N.C. 415, 30 
S.E.2d 318 (1944). 

In considering a motion under this section, the 
defendant’s evidence, unless favorable to the 
State, is not to be taken into consideration, 
except when not in conflict with the State’s 
evidence, it may be used to explain or make clear 
that which has been offered by the State. State 
v. Bryant, 235 N.C. 420, 70 S.E.2d 186 (1952); 
State v. Sears, 235 N.C. 623, 70 S.E.2d 907 (1952). 

Later Testimony of Codefendant Not 

Considered. — Where the defendant had not 
offered evidence, he was entitled to have his 
motion for nonsuit passed upon based on the 
facts in evidence when the State rested its case, 
and the Court of Appeals did not consider the 
later testimony of the codefendant. State v. 
Berryman, 10 N.C. App. 649, 179 S.E.2d 875 
(1971). 
When Motion Allowed. — When all the 

evidence, that of the State and that of the 
defendant, is to the same effect and tends only 
to exculpate the defendant, his motion for 
judgment as of nonsuit should be allowed. State 
v. McWilliams, 277 N.C. 680, 178 S.E.2d 476 
(1971). 
When the evidence most favorable to the State 

is sufficient only to raise a suspicion or 
conjecture that the accused was the perpetrator 
of the crime charged in the indictment, the 
motion for judgment as in case of nonsuit should 
be allowed. State v. Poole, 285 N.C. 108, 203 
S.E.2d 786 (1974). 
When Motion Denied. — A motion to dismiss 

or as of nonsuit upon the evidence in a criminal 
case, will be denied if the evidence is sufficient, 
considered in the light most favorable to the 
State, to prove guilt of the defendant beyond a 
reasonable doubt. State v. Sigmon, 190 N.C. 684, 
130 S.E. 854 (1925). 
Where evidence is conflicting in a criminal 

case and where, considering the evidence in the 
light most favorable to the State, the jury might 
find the defendant guilty, a motion as of nonsuit 
is properly denied. State v. Carr, 195 N.C. 129, 
144 S.E. 698 (1928). 
Where the evidence for the prosecution is 

sufficient to make out a case, nonsuit on the 
ground that the defendant’s evidence tended to 
establish a defense is properly denied. State v. 
Werst, 282 N.C. 330, 59 S.E.2d 835 (1950). 
A motion for judgment of nonsuit must be 

denied, if there be any substantial evidence — 
more than a scintilla — to prove the allegations 
of the indictment. State v. Weinstein, 224 N.C. 
645, 31 S.E.2d 920 (1944). 
A motion for judgment as of nonsuit 

addressed to the entire bill is properly overruled 
if there is evidence sufficient to support a 
conviction of the crime charged or of an included 
crime. State v. Virgil, 263 N.C. 73, 188 8.E.2d 777 
(1964); State v. Rowland, 263 N.C. 353, 189 
S.E.2d 661 (1965). 
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If there is any evidence which reasonably 
tends to show guilt of the offense charged and 
from which a jury might legitimately convict, a 
nonsuit motion should be denied. State v. 
MeWilliams, 277 N.C. 680, 178 S8.E.2d 476 (1971). 

If there be substantial evidence from which a 
jury could find that the offense charged has 
been committed and that defendant committed 
it, regardless of whether that evidence be direct 
or circumstantial or some combination of both, 

the motion to nonsuit should be overruled. State 
v. Reynolds, 18 N.C. App. 10, 195 S.E.2d 581 
(1978). 

Contradictions and discrepancies in the State’s 
evidence are for the jury to resolve and do not 
warrant the granting of the motion. State v. 
Holton, 284 N.C. 391, 200 S.E.2d 612 (19738). 

Defendant’s evidence relating to matters in 

defense should not be considered on motion to 
nonsuit. State v. Avery, 236 N.C. 276, 72 S.E.2d 
670 (1952); State v. Moseley, 251 N.C. 285, 111 
S.E.2d 308 (1959). 

Consideration of Entire Evidence on 
Appeal. — Where a defendant in a criminal 
action desires to except to the sufficiency of the 
evidence to convict him, his excepting, under this 

section, at the close of the State’s evidence, and 
upon the overruling of his motion to nonsuit, 
excepting at the close of all the evidence, brings 
his exception to the Supreme Court on appeal 
upon the sufficiency of the entire evidence to 
convict, and is the proper procedure for that 
purpose. State v. Kelly, 186 N.C. 365, 119 S.E. 
755 (1923). 

In State v. Pasour, 183 N.C. 798, 111 S.E. 799 

(1922), the court said: ‘‘Both before and after he 
had introduced evidence, the defendant moved 
to dismiss the prosecution as in case of nonsuit, 

and duly excepted to the court’s denial of his 
motion. The exceptions, therefore, require a 
consideration of the entire evidence.” 

An exception to a motion to dismiss in a 
criminal action taken after the close of the 
State’s evidence, and renewed by defendant 
after the introduction of his own evidence, does 
not confine the appeal to the State’s evidence 
alone, and a conviction will be sustained under 
the second exception if there is any sufficient 
evidence on the whole record of the defendant’s 
guilt. State v. Brinkley, 183 N.C. 720, 110 S.E. 
783 (1922). 

Upon appeal from the denial of a motion as of 
nonsuit in a criminal action, review of the 
evidence is not confined to the State’s evidence 
alone, but all the evidence in the State’s favor, 
taken in the light most favorable to the State and 
giving it every reasonable  intendment 
therefrom, will be considered, and where there 
is sufficient evidence of the defendant’s guilt 
upon the whole record, the action of the trial 
judge in denying the motion of nonsuit will be 
upheld. State v. Lawrence, 196 N.C. 562, 146S.E. 
395 (1929). 
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A motion as of nonsuit in a criminal case at the 
close of the State’s evidence, renewed after all 
the evidence has been introduced, does not 
confine its sufficiency to the time of the first 
motion, and will be denied if there is sufficient 
evidence in the State’s behalf viewing all the 
evidence in its entirety. State v. Earp, 196 N.C. 
164, 145 S.E. 23 (1928). 

When upon the trial of a criminal action, the 

State produces its evidence and rests, and,the 
defendant preserves his exception to the refusal 
of his motion for judgment as of nonsuit, and, 
after offering evidence and the case closed, 
defendant renews his motion for judgment as of 
nonsuit, the court must act, not only in the light 
of the evidence of the State, but of all the 
evidence; and, in such case, the defendant is 
entitled to the benefit only of his exception to the 
refusal of the latter motion. State v. Norton, 222 

N.C. 418, 23 8.E.2d 301 (1942). 

Where defendant offers evidence, the only 
question on appeal is whether the court erred in 
the denial of the motion made by defendant at 
the close of all the evidence. State v. Leggett, 
255 N.C. 358, 121 S.E.2d 533 (1961). 

Same — Supreme Court Not to Weigh 
Evidence. — This section provides that if on the 
motion the judgment of nonsuit is allowed on 
appeal, ‘‘it shall, in all cases, have the force and 
effect of a verdict of not guilty.” This is not, 
therefore, the case of a new trial for some error 
of the judge, but is a verdict by the court of not 
guilty, which theretofore was _ without 
precedent. But the statute certainly did not 
intend that the Supreme Court should weigh the 
evidence and render a verdict. State v. Cooke, 
176 N.C. 731, 97 S.E. 171 (1918). 

Where the evidence was substantially 
similar to that introduced at a former trial, 
decision of the Supreme Court on the former 
appeal that evidence was sufficient to be 
submitted to the jury is res judicata on question 
of nonsuit or sufficiency of evidence. State v. 
Stone, 226 N.C. 97, 36 S.E.2d 704 (1946). 

Where the indictments contain two separate 
charges and the State takes a voluntary 
nonsuit upon the first count, defendant’s 
contention that the nonsuit established his 
innocence of acts charged under that count 
which also constituted essential elements of the 
offense charged in the second count, must be 
presented by a plea of former jeopardy or 
former acquittal, and not by motion for 

judgment as of nonsuit, under this section, and 
the failure of a plea of former jeopardy amounts 
to a waiver of his rights in the premises. State 
v. Baldwin, 226 N.C. 295, 37 S.E.2d 898 (1946). 

Where a complete defense is established by 
the State’s case, on a criminal indictment, the 
defendant should be allowed to avail himself of 
a motion for nonsuit under this section. State v. 
Boyd, 223 N.C. 79, 25 S.E.2d 456 (1943); State v. 
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Watts, 224 N.C. 771, 32 S.E.2d 348 (1944); State 
v. Jarrell, 233 N.C. 741, 65 S.E.2d 304 (1951). 

Sufficiency of Evidence. — Upon a motion 
for judgment as of nonsuit, the evidence must 
be considered in the light most favorable to the 
State and the court will not pass upon its weight 
or the credibility of the witnesses. State v. 
Rountree, 181 N.C. 535, 106 S.E. 669 (1921); 
State v. Atlantic Ice & Coal Co., 210 N.C 742, 
188 S.E. 412 (1936); State v. Johnson, 226 N.C. 
671, 40 S.E.2d 118 (1946). See State v. Eubanks, 
209 N.C. 758, 184 S.E. 839 (1936). See also State 
v. Mann, 219 N.C. 212, 138 S.E.2d 247 (1941); State 
v. Webb, 233 N.C. 382, 64 S.E.2d 268 (1954); 
State v. McLamb, 235 N.C. 251, 69 S.E.2d 537 
(1952); State v. Robbins, 243 N.C. 161, 90 S.E.2d 
322 (1955); State v. Edmundson, 244 N.C. 693, 94 
S.E.2d 844 (1956); State v. Gay, 251 N.C. 78, 110 
S.E.2d 458 (1959). 
A demurrer to the evidence presents only the 

question of the sufficiency of the evidence to 
carry the case to the jury, the weight and 
credibility of the evidence being for the jury and 
not the court. State v. Johnson, 220 N.C. 773, 18 
S.E.2d 358 (1942); State v. Smith, 221 N.C. 400, 
20 S.E.2d 360 (1942). 

Nonsuit may not be granted on the ground 
that the testimony of the State’s witnesses was 
incredible and unworthy of belief, the credibility 
of the witnesses being for the jury and not the 
court. State v. Bowman, 282 N.C. 374, 61 S.E.2d 
107 (1950); State v. Wood, 235 N.C. 636, 70 
S.E.2d 665 (1952). 

On appeal in criminal cases the Supreme Court 
cannot pass upon the weight of evidence but only 
whether there is sufficient evidence to support 
conviction. State v. Shoup, 226 N.C. 69, 36 S.E.2d 
697 (1946). 

The requirement that the evidence must be 
sufficient to convict beyond a reasonable doubt 
in criminal actions, is for the benefit of the 
defendant; and it requires the State to satisfy a 
jury to a moral certainty of the truth of the 
charge. State v. Sigmon, 190 N.C. 684, 130 S.E. 
854 (1925). 

On a motion for nonsuit in a criminal action, 
the evidence is to be taken in the light most 
favorable to the State, and it is entitled to the 
benefit of every reasonable intendment upon the 
evidence, and every reasonable inference to be 
drawn therefrom. State v. Fleming, 194 N.C. 42, 
138 S.E. 342 (1927). See also State v. Lawrence, 
196 N.C. 562, 146 S.E. 395 (1929); State v. 
Durham, 201 N.C. 724, 161 S.E. 398 (1931); State 
v. Smoak, 213 N.C. 79, 195 S.E. 72 (1988); State 
v. Adams, 213 N.C. 248, 195 S.E. 822 (1938); 
State v. Hammonds, 216 N.C. 67, 3 S.E.2d 439 
(1939); State v. Brown, 218 N.C. 415, 11 S.E.2d 
321 (1940); State v. Block, 245 N.C. 661, 97 S.E.2d 
243 (1957); State v. Avent, 253 N.C. 580, 118 
S.E.2d 47 (1961); State v. Walker, 266 N.C. 269, 
145 S.E.2d 833 (1966); State v. Murphy, 280 N.C. 
1, 184 S.E.2d 845 (1971). 
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On a motion for judgment as of nonsuit in a 
criminal case the evidence must be considered in 
the light most favorable to the State. State v. 
Herndon, 223 N.C. 208, 25 8.E.2d 611 (1943). See 
State v. McMahan, 224 N.C. 476, 31 S.E.2d 357 
(1944); State v. Fulk, 232 N.C. 118, 59 S.E.2d 617 
(1950); State v. Hendric, 232 N.C. 447, 61 S.E.2d 
349 (1950); State v. Jarrell, 233 N.C. 741, 65 
S.E.2d 304 (1951); State v. Holland, 234 N.C. 354, 
67 S.E.2d 272 (1951); State v. Simmons, 240 N.C. 
780, 83 S.E.2d 904 (1954); State v. Neal, 248 N.C. 
544, 108 S.E.2d 722 (1958); State v. Glenn, 251 
N.C. 156, 110 S.E.2d 791 (1959); State v. Downey, 
253 N.C. 348, 117 S.E.2d 39 (1960); State v. 
Bogan, 266 N.C. 99, 145 S.E.2d 374 (1965); State 
v. Allred, 279 N.C. 398, 183 S.E.2d 553 (1971); 
State v. Bolin, 281 N.C. 415, 189 S.E.2d 235 
(1972); State v. White, 18 N.C. App. 31, 195 
S.E.2d 576 (1973). 

On a motion for judgment of nonsuit the 
evidence must be considered in the light most 
favorable for the State, and if there be any 
competent evidence to support the charge 
contained in the bill of indictment the case is one 
for the jury. State v. Scoggins, 225 N.C. 71, 33 
S.E.2d 473 (1945); State v. Block, 245 N.C. 661, 
97 S.E.2d 243 (1957). 

“Tn considering a motion to dismiss the action 
under the statute, we are merely to ascertain 
whether there is any evidence to sustain the 
indictment; and in deciding the question we must 
not forget that the State is entitled to the most 
favorable interpretation of the circumstances 
and all inferences that may fairly be drawn from 
them. State v. Carlson, 171 N.C. 818, 89 S.E. 30 
(1916); State v. Rountree, 181 N.C. 535, 106 S.E. 
669 (1921).” State v. Carr, 195 N.C. 129, 144S.E. 
698 (1928). 
Upon motion to dismiss under this section, it 

is required that the court ascertain merely 
whether there is any sufficient evidence to 
sustain the allegations of the indictment and not 
whether it be true nor whether the jury should 
believe it. State v. McLeod, 196 N.C. 542, 146 
S.E. 409 (1929). 
Where the evidence for the State where the 

defendants are charged with fornication and 
adultery, shows no more than that the 
defendants had opportunities to commit the 
crime, on motion of the defendants, the action 
should be dismissed, and a verdict of not guilty, 
entered under this section. State v. Woodell, 211 
N.C. 635, 191 S.E. 334 (1937). 

Evidence that the defendants had assisted a 
prisoner to escape is held insufficient in State v. 
Pace, 192 N.C. 780, 186 S.E. 11 (1926) and the 
motion for judgment of nonsuit as provided in 
this section should have been granted. 

The court said in State v. Woodell, 211 N.C. 
635, 191 S.E. 334 (19387), citing State v. Prince, 
182 N.C. 788, 108 S.E. 330 (1921), that when it 
is said that there is no evidence to go to the jury, 
it does not mean that there is literally and 

CH. 15. CRIMINAL PROCEDURE 

65 

§ 15-173 

absolutely none, for as to this there could be no 
room for any controversy, but there is none 
which ought reasonably to satisfy the jury that 
the fact sought to be proved is established. 

On a trial for the destruction of certain pages 
of a book in the office of the register of deeds, 
wherein the defendant’s interest in so doing has 
been shown, it is required of the State to show 
that the offense was committed on the day the 
defendant had an opportunity to commit the 
offense, and a margin of several weeks, in which 
the offense might have been committed, during 
which time the books were open to the public 
generally, is insufficient evidence to be 
submitted to the jury, and defendant’s motion as 
of nonsuit should have been allowed. State v. 
Swinson, 196 N.C. 100, 144 S.E. 555 (1928). 

Upon a motion as of nonsuit in a criminal 
action, made at the close of the State’s evidence 
and renewed at the close of all of the evidence, 
all the evidence, whether offered by the State or 
elicited from defendant’s witnesses, will be 
considered in the light most favorable to the 
State, and it is entitled to every reasonable 
intendment thereon and every reasonable 
inference therefrom, and only’ evidence 
favorable to the State will be considered, the 
weight and credibility of the evidence being for 
the jury. State v. Shipman, 202 N.C. 518, 163S.E. 
657 (1932); State v. Ammons, 204 N.C. 753, 169 
S.E. 631 (1933); State v. Mann, 219 N.C. 212, 13 
S.E.2d 247, 132 A.L.R. 1309 (1941). 

Upon motion as of nonsuit in a criminal action, 
under this section, the evidence is to be 
considered in the light most favorable to the 
State, and if there is any evidence tending to 
prove the fact of guilt or which reasonably 
conduces to its conclusion as a fairly logical and 
legitimate deduction, and not such as merely 
raises a suspicion or conjecture of guilt, it is for 
the jury to say whether they are convinced 
beyond a reasonable doubt of the fact of guilt. 
State v. Marion, 200 N.C. 715, 158 S.E. 406 
(1931); State v. Rhodes, 252 N.C. 438, 113 S.E.2d 
917 (1960); State v. Rogers, 252 N.C. 499, 114 
S.E.2d 355 (1960). 
A motion for nonsuit presents only the 

question of the sufficiency of the evidence to 
carry the case to the jury. State v. Green, 251 
N.C. 40, 110 S.E.2d 609 (1959). 

There must be legal evidence of the fact in 
issue and not merely such as raises a suspicion 
or conjecture in regard to it. State v. Bass, 258 
N.C. 318, 116 S.E.2d 772 (1960). 

Evidence which merely shows it possible for 
the fact in issue to be as alleged, or which raises 
a mere conjecture that it was so, is an 
insufficient foundation for a verdict and should 
not be left to a jury. State v. Glenn, 251 N.C. 156, 
110 S.E.2d 791 (1959). 
Upon a motion for judgment of nonsuit the 

evidence is to be considered in the light most 
favorable for the State, but evidence which 
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merely suggests the possibility of guilt or which 
raises only a conjecture is insufficient to require 
submission to the jury. State v. Guffey, 252 N.C. 
60, 112 S.E.2d 734 (1960). 

On motion for nonsuit the State is entitled to 
have the evidence considered in its most 
favorable light. The reconciliation of any 
apparent discrepancy in the testimony, the 
weight of the evidence, and the credibility of the 
witnesses are all matters for the jury and not the 
court. State v. Reeves, 235 N.C. 427, 70 S.E.2d 
9 (1952). 

In ruling on a motion for nonsuit the court 
does not pass upon the credibility of the 
witnesses for the prosecution, or take into 
account any evidence contradicting them offered 
by the defense. The court merely considers the 
testimony favorable to the State, assumes it to 
be true, and determines its legal sufficiency to 
sustain the allegations of the indictment. 
Whether the testimony is true or false, and what 
it proves if it be true, are matters for the jury. 
State v. Wood, 235 N.C. 636, 70 S.E.2d 665 
(1952). 

On a motion for judgment of nonsuit, the State 
is entitled to have the evidence considered in its 
most favorable light, and defendant’s evidence, 
unless favorable to the State, is not to be 
considered, except, when not in conflict with the 
State’s evidence, it may be used to explain or 
make clear the State’s evidence. State v. Roop, 
255 N.C. 607, 122 S.E.2d 363 (1961); State v. 
Colson, 262 N.C. 506, 138 S.E.2d 121 (1964). 

Upon a motion for judgment of nonsuit the 
evidence offered by the State must be taken in 
the light most favorable to the State and 
conflicts therein must be resolved in the State’s 
favor, the credibility and effect of such evidence 
being a question for the jury. State v. Church, 
265 N.C. 534, 144 S8.E.2d 624 (1965). 
Upon a motion for judgment of nonsuit, the 

evidence is taken in the light most favorable to 
the State, and it is entitled to the benefit of every 
reasonable inference to be drawn therefrom. 
State v. Beaver, 266 N.C. 115, 145 S.E.2d 330 
(1965). 

On motion for judgment of nonsuit the 
evidence must be considered in the light most 
favorable to the State and contradictions and 
discrepancies therein do not warrant the 
granting of the motion. State v. Jackson, 265 
N.C. 558, 144 8.E.2d 584 (1965). 

On a motion to nonsuit, the evidence is to be 
considered in its most favorable light for the 
State, and the State is entitled to every inference 
of fact which may reasonably be deduced from 
the evidence, and_ contradictions and 
discrepancies in the State’s evidence are for the 
jury to resolve and do not warrant the granting 
of the motion of nonsuit. State v. Carter, 265 
N.C. 626, 144 S.E.2d 826 (1965). 

If there be any evidence tending to prove the 
fact in issue, or which reasonably conduces to its 
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conclusion as a fairly logical and legitimate 
deduction, and not merely such as raises a 
suspicion or conjecture in regard to it, the case 
should be submitted to the jury. State v. Bogan, 
266 N.C. 99, 145 S.E.2d 374 (1965). 

There must be substantial evidence of all 
material elements of the offense to withstand 
the motion to dismiss. State v. Bogan, 266 N.C. 
99, 145 S.E.2d 374 (1965). , 

On motion to nonsuit, the evidence must be 
considered in the light most favorable to the 
State, and the State is entitled to every 
reasonable intendment thereon and every 
reasonable inference therefrom. Contradictions 
and discrepancies, even in the State’s evidence, 
are for the jury to resolve, and do not warrant 
nonsuit. Only the evidence favorable to the State 
will be considered, and defendant’s evidence 
relating to matters of defense, or defendant’s 
evidence in conflict with that of the State, will 
not be considered. State v. Henderson, 276 N.C. 
430, 173 8.E.2d 291 (1970). 

In passing upon a motion for nonsuit in a 
criminal case, the evidence must be considered 
by the court in the light most favorable to the 
State and the State must be given the benefit of 
every reasonable inference to be drawn 
therefrom. State v. Berryman, 10 N.C. App. 649, 
179 S.E.2d 875 (1971). 

On motion for judgment as of nonsuit, the 
evidence must be considered in the light most 
favorable to the State, and the State is entitled 
to every reasonable inference therefrom. State 
v. Moore, 279 N.C. 455, 188 S.E.2d 456 (1971). 

On motion for nonsuit in a criminal case the 
evidence must be considered in the light most 
favorable to the State, the State is entitled to 
every reasonable inference which may 
legitimately be drawn from the evidence. State 
v. Sallie, 18 N.C. App. 499, 186 S.E.2d 667 (1972). 

Motion to nonsuit requires the trial judge to 
consider the evidence in the light most favorable 
to the State, take it as true, and give the State 
the benefit of every reasonable inference to be 
drawn therefrom. State v. McNeil, 280 N.C. 159, 
185 S.E.2d 156 (1971). 

In considering a motion for nonsuit in a 
criminal case, the evidence must be considered 
in the aspect most favorable to the State. State 
v. Jones, 280 N.C. 60, 184 S.E.2d 862 (1971). 

Upon motion for nonsuit in a criminal case the 
evidence must be viewed in the light most 
favorable to the State. State v. Reynolds, 18 N.C. 
App. 10, 195 S.E.2d 581 (1978). 

On motion for nonsuit, all the evidence will be 
taken in the light most favorable to the State. 
State v. Ferguson, 17 N.C. App. 367, 194 8.E.2d 
217 (1978). 

In considering a trial court’s denial of a motion 
for judgment of nonsuit, the evidence for the 
State, considered in the light most favorable to 
it, is deemed to be true and inconsistencies or 
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contradictions therein are disregarded. State v. 
Price, 280 N.C. 154, 184 8.E.2d 866 (1971). 
Upon a motion for judgment of nonsuit, only 

the evidence favorable to the State is considered, 
and contradictions and discrepancies, even in the 
State’s evidence, are matters for the jury and do 
not warrant nonsuit. State v. Murphy, 280 N.C. 
1, 184 §.E.2d 845 (1971). 

Contradictions and discrepancies, even in the 
State’s evidence, are for the jury to resolve, and 
do not warrant nonsuit. State v. Allred, 279 N.C. 
398, 183 S.E.2d 553 (1971); State v. Bolin, 281 
N.C. 415, 189 S.E.2d 235 (1972); State v. Sallie, 
13 N.C. App. 499, 186 S.E.2d 667 (1972). 

Ordinarily contradictions and discrepancies 
bear solely upon the weight to be given the 
testimony of a witness, a matter within the 
province of the jury. State v. Allred, 279 N.C. 
398, 183 S.E.2d 5538 (1971). 

Motion for nonsuit brings in question the 
sufficiency of all the evidence to take the case 
to the jury. State v. Sallie, 13 N.C. App. 499, 186 
S.E.2d 667 (1972). 
When considering a motion for nonsuit the 

court is not concerned with the weight of the 
testimony but only with its sufficiency to carry 
the case to the jury and sustain the indictment. 
State v. McNeil, 280 N.C. 159, 185 S.E.2d 156 
(1971). 

On a motion for judgment as of nonsuit the 
defendant’s evidence, unless favorable to the 
State, is not to be taken into consideration; 
however, when not in conflict with the State’s 
evidence, it may be used to explain or clarify that 
offered by the State. State v. Jones, 280 N.C. 60, 
184 §.E.2d 862 (1971); State v. Sallie, 13 N.C. 
App. 499, 186 S.E.2d 667 (1972). 

On a motion to nonsuit, the defendant’s 
evidence which explains or makes clear the 
evidence of the State may be considered. State 
v. Blizzard, 280 N.C. 11, 184 S.E.2d 851 (1971). 

On a motion for nonsuit, defendant’s evidence 
which rebuts the inference of guilt may be 
considered when it is not inconsistent with the 
State’s evidence. State v. Blizzard, 280 N.C. 11, 
184 8.E.2d 851 (1971). 

In considering a motion for judgment of 
nonsuit, evidence of the defendant which is 
favorable to the State is considered, but his 
evidence in conflict with that of the State is not 
considered. State v. Price, 280 N.C. 154, 184 
S.E.2d 866 (1971). 

In considering a motion for nonsuit lodged at 
the close of all the evidence, any portion of 
defendant’s evidence which is favorable to the 
State and any portion of defendant’s evidence 
which explains or clarifies the State’s evidence 
is to be considered; thus by omitting defendant’s 
evidence from the record on appeal, defendant 
would deprive the State of the benefit of such 
portions of defendant’s evidence, which are 
entitled to consideration. State v. Paschall, 14 
N.C. App. 591, 188 S.E.2d 521 (1972). 
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Evidence given by a qualified expert that 
fingerprints found at the scene of a crime 
correspond with those of an accused, when 
accompanied by _ substantial evidence of 
circumstances from which the jury can find that 
such fingerprints could have been impressed 
only at the time the offense was committed, is 
sufficient to withstand a motion for nonsuit. 
State v. Reynolds, 18 N.C. App. 10, 195 S.E.2d 
581 (1978). 

In considering a motion under this section, the 
evidence most favorable to the State must be 
considered as true. State v. Poole, 285 N.C. 108, 
203 S.E.2d 786 (1974). 
Same — Circumstantial Evidence. — Upon 

demurrer to the evidence, when the State relies 
upon circumstantial evidence for a conviction of 
a criminal offense, the rule is that the facts 
established or advanced on the hearing must be 
of such nature and so connected or related as to 
point unerringly to the defendant’s guilt and 
exclude any other reasonable hypothesis. State 
v. Simmons, 240 N.C. 780, 83 S.E.2d 904 (1954); 
State v. Rhodes, 252 N.C. 488, 113 S.E.2d 917 
(1960); State v. Rogers, 252 N.C. 499, 114 S.E.2d 
355 (1960). 
When the motion for nonsuit calls into 

question the sufficiency of circumstantial 
evidence, the question for the court is whether 
a reasonable inference of defendant’s guilt may 
be drawn from the circumstances. If so, it is for 
the jury to decide whether the facts, taken singly 
or in combination, satisfy them beyond a 
reasonable doubt that the defendant is actually 
guilty. State v. Rowland, 263 N.C. 353, 139 
S.E.2d 661 (1965). 

Motion to nonsuit should be denied if there is 
substantial evidence tending to prove each 
essential element of the offense charged. This 
rule applies whether the evidence is direct or 
circumstantial, or a combination of both. State 
v. Stephens, 244 N.C. 380, 93 S.E.2d 431 (1956). 

The rule for determining the sufficiency of 
circumstantial evidence to withstand a motion 
for judgment as in case of nonsuit as set forth 
in State v. Stephens, 244 N.C. 380, 93 S.E.2d 431 
(1956), is established law in this jurisdiction. 
State v. Chavis, 270 N.C. 306, 154 S.E.2d 340 
(1967). 
When the motion questions the sufficiency of 

circumstantial evidence, the question for the 
court is whether a reasonable inference of 
defendant’s guilt may be drawn from the 
circumstances. State v. Spencer, 281 N.C. 121, 
187 S.E.2d 779 (1972). 
To warrant a conviction on circumstantial 

evidence, the facts and circumstances must be 
sufficient to constitute substantial evidence of 
every essential element of the crime charged. 
State v. Blizzard, 280 N.C. 11, 184 S.E.2d 851 
(1971). 
When the facts and circumstances warranted 

by the evidence do no more than raise a suspicion 
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of guilt, they are insufficient to make out a case 
and a motion to dismiss should be allowed. State 
v. Blizzard, 280 N.C. 11, 184 S.E.2d 851 (1971). 

Regardless of whether the evidence is direct, 

circumstantial, or both, if there is evidence from 
which a jury could find that the offense charged 
has been committed and that defendant 
committed it, the motion to nonsuit should be 
overruled. State v. McNeil, 280 N.C. 159, 185 
S.E.2d 156 (1971). 
When a motion is made for a judgment of 

nonsuit or for a directed verdict of not guilty, the 
trial judge must determine whether there is 
substantial evidence of every essential element 
of the offense, and it is immaterial whether the 

substantial evidence is circumstantial, or direct, 
or both. State v. Jones, 280 N.C. 60, 184 S.E.2d 
862 (1971). 
Where all of the evidence introduced by the 

State is circumstantial in nature, it is not 

necessary that such evidence must establish 
facts so connected and related as to point 
unerringly to defendant’s guilt and exclude any 
other reasonable hypothesis, but only that there 
be substantial evidence of all elements of the 
crime sufficient to submit the case to the jury. 
State v. Griffin, 18 N.C. App. 14, 195 8.E.2d 569 
(1978). 

There must be substantial evidence of all 
material elements of the offense to withstand 
the motion to dismiss, and it is immaterial 
whether the _ substantial evidence is 
circumstantial or direct, or both. State v. Poole, 
285 N.C. 108, 203 S.E.2d 786 (1974). 
Same — When State’s Evidence Is 

Conflicting. — When the substantive evidence 
offered by the State is conflicting — some 
tending to inculpate and some tending to 
exculpate the defendant — it is sufficient to 
repel a demurrer thereto. State v. Tolbert, 240 
N.C. 445, 82 S.E.2d 201 (1954); State v. Green, 
251 N.C. 40, 110 S.E.2d 609 (1959); State v. Gay, 

251 N.C. 78, 110 S.E.2d 458 (1959); State v. 
Rogers, 252 N.C. 499, 114 8.E.2d 355 (1960). 

Discrepancies in the State’s evidence will not 
justify the granting of a motion for nonsuit. 
State v. Moseley, 251 N.C. 285, 111 S.E.2d 308 
(1959). 

The introduction in evidence by the State of a 
statement made by defendant which may tend 
to exculpate him does not prevent the State from 
showing that the facts concerning the homicide 
were different from what the defendant said 
about them. State v. Bolin, 281 N.C. 415, 189 
S.E.2d 235 (1972). 
Same — When Complete Defense Is Made 

Out by State’s Evidence. — It is axiomatic that 
when a complete defense is made out by the 
State’s evidence, a defendant should be allowed 
to avail himself of such defense on a demurrer’ 

to the evidence under this section. This is true 
even when the exculpating evidence is in the 
form of statements of defendant offered in 
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evidence by the State. State v. Tolbert, 240 N.C. 
445, 82 S.E.2d 201 (1954). 
Same — When State’s Case Must Rest 

Entirely on Declarations of Defendant. — 
When the State’s case must rest entirely on 
declarations made by defendant, and there is no 
evidence contra which does more than suggest 
a possibility of guilt or raise a conjecture, 
demurrer thereto should be sustained. In such 
case, the declarations of the defendant are 
presented by the State as worthy of belief, and 
when they are wholly exculpatory, the 
defendant is entitled to his acquittal. State v. 
Tolbert, 240 N.C. 445, 82 S.E.2d 201 (1954). - 
Same — When State Is Bound by 

Defendant’s Extrajudicial Statement. — When 
the State introduced the defendant’s 
extrajudicial statement, it was bound by what he 
said except insofar as it was contradicted and 
shown to be false. State v. Bolin, 281 N.C. 415, 
189 S.E.2d 235 (1972). 
When the State introduces in evidence 

exculpatory statements of the defendant which 
are not contradicted or shown to be false by any 
other facts or circumstances in evidence, the 
State is bound by these statements. State v. 
Bolin, 281 N.C. 415, 189 S.E.2d 235 (1972). 
Same — Prosecution for Homicide. — When 

an intentional killing with a deadly weapon has 
been established, the law implies malice, and the 
State cannot be nonsuited. State v. Brooks, 228 
N.C. 68, 44 S.E.2d 482 (1947). 

Defendant’s motion to nonsuit is properly 
denied when the evidence tends to show an 
intentional killing with a deadly weapon, since 
the credibility and sufficiency of the defendant’s 
evidence in mitigation or excuse is for the jury 
to consider and decide. State v. Robinson, 226 
N.C. 95, 36 8.E.2d 655 (1946). 
Where defendant, in a prosecution for murder, 

admitted that he intentionally and without 
provocation fired the gun which resulted in the 
death of deceased, a police officer, to prevent 
deceased from arresting him, and offered no 
excuse or explanation in mitigation for his act 
except that he did not make up his mind and 
determine to kill deceased, there is evidence of 
premeditation and deliberation and evidence 
sufficient to sustain a verdict of murder in the 
first degree, and motion for nonsuit was 
properly overruled. State v. Matheson, 225 N.C. 
109, 33 S.E.2d 590 (1945). 

In a prosecution of two persons for murder, 
where the State’s evidence tended to show that 
deceased was standing near another person on 
a city sidewalk, when the first defendant called 
upon deceased to stop bothering his cousin and 
the deceased said he was not bothering anyone, 
whereupon the first defendant shot a pistol at 
deceased twice, and then the second defendant 
took the gun from the first defendant and shot 
at deceased twice, deceased falling to the ground 
at the second shot and dying on the way to the 
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hospital, there being only one wound on 
deceased, a shot through the heart, there is 
ample evidence for the jury and the first 
defendant’s motion for judgment as of nonsuit 
was properly denied. State v. Williams, 225 N.C. 
182, 33 S.E.2d 880 (1945). 

In a prosecution for felonious slaying evidence 
held sufficient to go to the jury. State v. Stone, 
224 N.C. 848, 32 S.E.2d 651 (1945). 

In a prosecution of defendant for murder of 
her husband, where the evidence for the State 
disclosed that deceased was shot twice, the first 
bullet being fired by codefendant, and the 
second bullet being fired by the defendant and 
that neither acted in concert, and the medical 
expert could not determine in the absence of 
autopsy which of the two wounds caused death, 
the defendant’s demurrer to the evidence should 
have been sustained and the case dismissed. 
State v. Simpson, 244 N.C. 325, 93 S.E.2d 425 
(1956). 
When the evidence taken in the light most 

favorable to the State is sufficient to require 
submission of the case to the jury on the charge 
of second-degree murder and the lesser-included 
offense of voluntary manslaughter, the judge 
does not commit error in denying defendant’s 
motion for nonsuit made at the close of all the 
evidence. State v. Barr, 15 N.C. App. 116, 189 
S.E.2d 638 (1972). 

The evidence was sufficient to be submitted 
to the jury on the issue of defendant’s guilt of 
second-degree murder of a three-year-old child 
where it tended to show that the child died as a 
result of receiving a severe blow on her 
abdomen, that the blow was received at a time 
when defendant and the child were alone 
together in a house trailer, that the blow causing 
death left a bruise mark on the child’s abdomen 
which closely approximated the size and shape 
of the heel of a man’s boot, that defendant was 
wearing boots, that there were other bruises and 
cuts on the head and body which occurred close 
to or at the time of death, that the child had been 
horribly abused over a period of time prior to her 
death and that such abuse did not commence 
until defendant started living in the trailer with 
the child’s mother. State v. Sallie, 138 N.C. App. 
499, 186 S.E.2d 667 (1972). 
Where the State’s evidence established a 

brutal murder, showed that defendant had the 
opportunity to commit it and raised suspicion in 
imaginative minds, it did not suffice to sustain 
a conviction. State v. Jones, 280 N.C. 60, 184 
S.E.2d 862 (1971). 

Although the evidence raises suspicions as to 
defendant’s involvement and possible guilt in 
respect of the death of the deceased, the State 
failed to offer substantial evidence that the 
bullet which caused death was from a pistol fired 
by defendant. On account of the inadequacy of 
the evidence in respect of this essential element 
of the crime charged, the circumstantial 
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evidence was held insufficient for submission to 

the jury. State v. Allred, 279 N.C. 398, 183 S.E.2d 
553 (1971). 

Evidence was sufficient in a murder case to 
withstand nonsuit where it tended to show that 
defendant and her deceased husband were 
driving along a rural road at the time of the 
homicide, that five gunshots sounded in rapid 
succession as the car came to a halt, that five 
bullet holes were observed on the right side of 
deceased’s head, that a .22-caliber six-shot 
revolver was on the seat beside deceased when 
an officer arrived, that a search of defendant’s 
purse revealed five spent .22-caliber cartridge 
casings, that deceased had changed his 
life-insurance beneficiary to his wife’s name two 
months before his death, and that defendant had 
previously threatened to kill her husband. State 
v. Griffin, 18 N.C. App. 14, 195 S.E.2d 569 (1973). 

Same — Accident Rather than Homicide. — 
Evidence tending only to show, upon a trial for 
wife murder, that the prisoner unintentionally in 
his sleep, as a result of a bad dream, inflicted 
upon his wife a wound too slight to have caused 
her death, except that from its neglect of 
treatment it may have been possible for blood 
poisoning to have set in therefrom that caused 
her death, is insufficient in law to sustain a 
conviction of manslaughter, and defendant’s 
motion as of nonsuit should have been sustained, 
under this section. State v. Everett, 194 N.C. 442, 
140 S.E. 22 (1927). See also State v. Tankersley, 
172 N.C. 955, 90 S.E. 781 (1916). 

Same — Murder in Perpetration of Robbery. 
— Where two witnesses saw two of defendants 
enter a store, hold up the proprietor with pistols, 
shoot and kill him and flee, and two other 
witnesses saw both of these defendants run out 
of the store and drive away in a car with third 
defendant, all four of these witnesses picking 
out defendants from a number of prisoners in a 
city jail about 30 days after the homicide and 
positively identifying them and their car, 
without denial on the part of the prisoners, and 
other persons identifying same defendants as 
the perpetrators of another hold-up just before 
their arrest, there was sufficient identification, 
and evidence of murder for the jury and motion 
for nonsuit was properly denied. State v. Biggs, 
224 N.C. 722, 32 S.E.2d 352 (1944). 

Same — Rape. — Evidence tending to show 
that the deceased was ravished by a person 
suffering from gonorrhea, and that she died 
from the assault and choking, with further 
evidence that the defendant had the disease and 
that his shoes fitted the tracks made at the time 
of the crime around the house of the deceased 
and at the place of the crime, is sufficient, taken 
with other evidence of guilt, to be submitted to 
the jury and to sustain their verdict thereon of 
murder in the first degree. State v. McLeod, 196 
N.C. 542, 146 S.E. 409 (1929). 
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Positive testimony of rape by prosecutrix is 
sufficient to carry the case to the jury, even 
when her evidence is denied by defendant and 
nonsuit under this section was held properly 
denied. State v. Vicks, 223 N.C. 384, 26 S.E.2d 
873 (1948). 

Evidence of defendant’s guilt of rape held 
sufficient to overrule his motion to nonsuit. 
State v. Speller, 230 N.C. 345, 53 S.E.2d 294 
(1949). 
Same — Tending Only to Exculpate. — 

Where the State’s evidence and that of the 
defendant are substantially to the same effect 
in an action for an assault, and tend only to 
exculpate the defendant, his motion as of 
nonsuit after all the evidence has _ been 
introduced, considering it as a whole, should be 
sustained. State v. Fulcher, 184 N.C. 663, 113 
S.E. 769 (1922). 
Same — Father Shielding Child. — The 

father may shield his child from assault of 
another to the extent necessary for the purpose 
without himself being guilty of an assault; and 
where he has done so, without the use of 
excessive force, as appears from all the evidence 
in the case, his motion as of nonsuit at the close 
of his evidence should be granted. State v. 
Fulcher, 184 N.C. 663, 118 S.E. 769 (1922). 
Same — Personal Presence of Defendant. — 

In a criminal prosecution for felonious breaking 
and entering, larceny and receiving against 
several defendants, resulting in conviction of 
one of them of larceny only, a motion for nonsuit 
under this section was properly denied where the 
State’s evidence tended to show that this 
defendant and one of the other defendants 
planned the theft and this defendant advised, 
aided and abetted his codefendant therein, 

though not personally present when the theft 
occurred. State v. King, 222 N.C. 239, 22 S.E.2d 
445 (1942). 
When two or more persons aid and abet each 

other in the commission of a crime, all being 
present, all are principals and equally guilty 
without regard to which one actually commits 
the offense. State v. Wright, 18 N.C. App. 76, 195 
S.E.2d 801 (1978). 

In a prosecution charging defendant with 
larceny of $15 from the victim, evidence was 
sufficient to be submitted to the jury where it 
tended to show that defendant was present 
when the purse snatcher snatched the victim’s 
purse, that he immediately ran away with the 
purse snatcher, that he accompanied the purse 
snatcher on foot down the street some several 
minutes later, that he entered a department 

store with the purse snatcher for the purpose of 
making a purchase, and that he fled when 

- 
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refreshment area of a manufacturing company 
matched those of defendant, that the 
fingerprints could have been impressed only at 
the time the offenses charged were committed, 
that the refreshment area was not open to the 
public in general or to defendant in particular 
and that defendant had never lawfully been in 
or around the place of business before, evidence 
was sufficient to withstand nonsuit in a 
felonious breaking and entering and felonious 
larceny case. State v. Reynolds, 18 N.C. App. 10, 
195 S.E.2d 581 (1978). 

Same — Flight of Defendant from Scene of 
Crime. — In a prosecution for breaking and 
entering an industrial plant with intent to steal, 
evidence tended to show that upon the arrival of 
police officers at the scene of a break-in in 
response to a telephone call, they saw the three 
defendants running up the street, that 
defendants got into a car and drove quickly 
away and were not stopped by the officers until 
after a 10-mile chase, and that appealing 
defendant denied any knowledge of the break-in. 
It was held that the evidence was insufficient to 
be submitted to the jury, and judgment of 
nonsuit was allowed in the Supreme Court on 
appeal. State v. Cranford, 231 N.C. 211, 56 
S.E.2d 423 (1949). 
Same — Recent Possession of Stolen Goods. 

— Evidence that a cotton mill had been broken 
into and that goods taken therefrom had been 
found in defendant’s possession within an hour 
or two thereafter, with further evidence of his 
unlawful possession, was sufficient for 
conviction, under the provisions of § 14-54, and 
defendant’s demurrer to the State’s evidence, or 
motion for dismissal, was properly overruled. 
State v. Williams, 187 N.C. 492, 122 S.E. 13 
(1924). 

Evidence from which the jury might infer that 
stolen goods were thereafter in the constructive 
possession of defendant will not justify an 
inference that at such time defendant knew the 
goods to have been stolen, and where the 
evidence is sufficient to support only the first 
inference, the defendant’s motion as of nonsuit 
should be allowed under this section. State v. 
Anthony, 206 N.C. 120, 173 S.E. 47 (1984). 

In a criminal prosecution for larceny and 
receiving a bicycle, where the evidence tended 
to show that the bicycle was taken in the night 
from a parked truck and was found near the 
same place about eight months thereafter in the 
possession of defendants, who made 
contradictory and false statements about how 
they came by it, there is not sufficient evidence 
to convict and a motion for nonsuit should have 
been granted. State v. Cameron, 223 N.C. 449, 
27 S.E.2d 81 (1948). 
Same — Knowledge That Goods Were 

Stolen. — In a prosecution for larceny and 
receiving, where the State’s evidence tended to 
show that strangers to defendants stole a barrel 
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of molasses, hid it among some trees in a 
pasture, offered to sell it to defendants, who 
agreed to buy at a price considerably below the 
market price and went in the nighttime to 
inspect and remove their purchase and were in 
the act of having it rolled out to their truck when 
the officer arrived, there is sufficient evidence 
to convict of an attempt to feloniously receive 
stolen property, knowing it to have been stolen, 
and motion of nonsuit was properly refused. 
State v. Parker, 224 N.C. 524, 31 S.E.2d 531 
(1944). 

Where three defendants bought goods, paying 
full value, at about 2:00 A.M. from two 
strangers who represented that they must 
dispose promptly of the merchandise from their 
business because both had been called to the 
armed forces, and one defendant promptly 
admitted all the facts to the officers while the 
other two first denied and then admitted the 
purchase, the State’s witness who accompanied 
the thieves saying on cross-examination that the 
accused persons had no knowledge of the theft, 
the element of scienter is wanting and demurrer 
should have been sustained. State v. Oxendine, 
223 N.C. 659, 27 S.E.2d 814 (1943). 

Same — Evidence Raising Suspicion Only. 
— Evidence that does no more than raise a 
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suspicion, somewhat strong perhaps, of a 
homicide and the defendant’s guilt, is not 
enough on a prosecution for murder, and 
demurrer to the evidence will be sustained. State 
v. Carter, 204 N.C. 304, 168 S.E. 204 (19383). 

Upon a motion for nonsuit under this section, 
if there be any evidence tending to prove the fact 
in issue or which reasonably conduces to its 
conclusion as a fairly logical and legitimate 
deduction, the case should be submitted to the 
jury. But where there is merely a suspicion or 
conjecture in regard to the charge in the bill of 
indictment, the motion should be allowed. State 
v. Boyd, 223 N.C. 79, 25 S.E.2d 456 (1943); State 
v. Kirkman, 224 N.C. 778, 32 S.E.2d 328 (1944); 
State v. Murphy, 225 N.C. 115, 33 S.E.2d 588 
(1945). 

Where the evidence, taken in the light most 
favorable to the State, on motion by defendants 
for judgment as of nonsuit in a criminal 
prosecution, raises no more than a suspicion as 
to the guilt of defendants, the same is 
insufficient to support a verdict of guilty and the 
motion must be allowed. State v. Heglar, 225 
N.C. 220, 34 S.E.2d 76 (1945). 

On the trial of several defendants, upon an 
indictment for robbery, where the evidence 
against one of the defendants raises no more 
than a suspicion of his guilt, a motion to dismiss 
as to such defendant should be allowed. State v. 
Ham, 224 N.C. 128, 29 S.E.2d 449 (1944). 

Same — Evidence of Accomplice. — The 
evidence of accomplices is sufficient to carry the 
case to the jury and to justify a refusal of motion 
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to nonsuit. State v. Rising, 223 N.C. 747, 28 
S.E.2d 221 (1948). 
Same — Malicious Castration. — The direct 

evidence of the guilt of one of the defendants in 
a prosecution for malicious castration, and the 
circumstantial evidence as to the other’s 
participation and guilt, is held sufficient to 
overrule their motions as of nonsuit. State v. 
Ammons, 204 N.C. 753, 169 S.E. 631 (1938). 
Same — Identity. — In a prosecution for 

homicide the evidence of the defendant’s identity 
as the perpetrator of the crime is sufficient to 
be submitted to the jury, the weight and 
credibility of the wife’s identification of the 
defendant being for their determination, and 
defendant’s motion as of nonsuit on the ground 
that her testimony was based upon imagination 
and auto-suggestion was properly refused. State 
v. Fogleman, 204 N.C. 401, 168 S.E. 536 (1938). 
Same — Conspiracy. — Where the direct 

circumstantial evidence in this case tends to 
show that defendant had quarreled with 
deceased and had entered into a conspiracy to 
kill him, that deceased was murdered and that 
all the conspirators, including the appealing 
defendant, were present, aiding and abetting in 
the commission of the crime, the evidence is 
sufficient to be submitted to the jury and motion 
for nonsuit was properly overruled. State v. 
Brown, 204 N.C. 392, 168 S.E. 532 (1933). 

For evidence held sufficient to overrule 
nonsuit as to each of several defendants in a 
prosecution for conspiracy, see State v. Walker, 
251 N.C. 465, 112 S.E.2d 61 (1960). 
Same — Manslaughter. — In a prosecution 

for manslaughter, defendant’s motion for 
nonsuit was properly denied where there was 
ample evidence that defendant operated his 
vehicle at the time in question at a speed in 
excess of the posted speed limit in a careless and 
reckless manner while under the influence of 
intoxicating beverages and that the death of the 
victim was proximately caused by the culpable 
negligence of defendant. State v. Alexander, 16 
N.C. App. 95, 191 S.E.2d 395 (1972). 
Same — Assault with Intent to Kill. — Ina 

prosecution for a secret assault and battery with 
a deadly weapon with malice and intent to kill, 
evidence that there had been ill-feeling between 
the prosecuting witness and the defendant, that 
the prosecuting witness had seen and recognized 
the defendant standing outside a window in the 
witness’s home, that the defendant appeared 
there suddenly at night and shot the prosecuting 
witness before he could do anything, and 
seriously wounded hin, is sufficient to overrule 
defendant’s motion as of nonsuit, and to show 
that the assault was done in a secret manner. 
State v. McLamb, 203 N.C. 442, 166 S.E. 507 
(1932). 

In a prosecution for assault with a deadly 
weapon with intent to kill, resulting in injury, it 
was held that there was ample evidence to 
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sustain conviction and motion to dismiss under 
this section was properly denied. State v. Cody, 
225 N.C. 28, 33 S.E.2d 71 (1945). 

In a criminal prosecution for a felonious 
assault with intent to kill, where the State’s 
evidence tended to show that defendant, while 
the prosecuting witness was having a row in her 
place of business with one of her servants, left 
the room and returned almost immediately with 
a shotgun and shot the prosecuting witness at 
close range, inflicting serious injury, there was 
sufficient evidence for the jury, and motion for 
judgment as of nonsuit was properly denied. 
State v. Murdock, 225 N.C. 224, 34 S.E.2d 69 
(1945). 

On trial upon an indictment for assault with 
a deadly weapon with intent to kill, motion for 
judgment of nonsuit was properly denied. State 
v. Oxendine, 224 N.C. 825, 32 S.E.2d 648 (1945). 

Same — Assault with Intent to Rape. — 
Upon an indictment charging an assault with 
intent to commit rape, defendant may be 
convicted of an assault upon a female as though 
separately charged, and motion to dismiss under 
this section was properly refused where there 
was sufficient evidence to convict of an assault. 
State v. Jones, 222 N.C. 37, 21 S.E.2d 812 (1942); 
State v. Gay, 224 N.C. 141, 29 8.E.2d 458 (1944); 
State v. Johnson, 227 N.C. 587, 42 S.E.2d 685 

(1947). 

Same — Operation of Prohibited 
Mechanical Device. — Evidence tending to 
show that defendant was the owner of an 
automobile, and had been seen in same prior to 
its capture, and that when the automobile was 
subsequently captured it was being driven by 
others and had attached thereto a mechanical 
device for the emission of excessive smoke or 
gas, is insufficient to resist defendant’s motion 
as of nonsuit under this section, in a prosecution 
under § 4506(b) [now G.S. § 20-186]. State v. 
Yates, 208 N.C. 194, 179 S.E. 756 (1935). 

Same — Gaming. — In a criminal prosecution, 
under 8§ 14-290, 14-291, and 14-291.1, the court 
erred in the refusal of defendants’ motion of 
nonsuit. State v. Heglar, 225 N.C. 220, 34 S.E.2d 
76 (1945). 

Same — Seduction. — In a prosecution for 
seduction it was held that where facts and 
circumstances tended to support prosecutrix’s 
statements, a motion for nonsuit should be 
denied. State v. Smith, 223 N.C. 199, 25 S.E.2d 
619 (1948). 

Same — Refusal to Support Child. — In 
proceeding on indictment instituted more than 
13 years after the birth of an illegitimate child, 
charging defendant with willful neglect and 
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refusal to support the child, whose paternity had. 
been established in bastardy proceeding, the 
action was held barred under § 49-4 and motion 
for judgment of nonsuit was sustained. State v. 
Dill, 224 N.C. 57, 29 S.E.2d 145 (1944). 
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Same — Unlawful Sale of Intoxicating 
Liquors. — In a criminal prosecution for the 
unlawful possession of intoxicating liquors for 
the purpose of sale, where all the evidence 
tended to show that accused had concealed in the 
apartment occupied as a residence by himself 
and family, above a store operated by him, five 
pints of tax-paid liquor the seals on which had 
not been broken, and a sixth pint was found by 
officers at the back door of the store, where an 
unknown person was seen to “set something 
down,” and some empty bottles, apparently wine 
bottles, were also found in the store, motion of 
defendant for judgment of nonsuit should have 
been sustained. State v. Suddreth, 223 N.C. 610, 
27 S.E.2d 623 (1948). 

In a prosecution for possession of intoxicating 
liquor for purpose of sale, where the evidence 
tended to show only that there was found in the 
yard of defendant’s house an automobile 
containing 42 gallons of liquor upon which no tax 
had been paid, defendant testifying that the car 
was not his, but was driven by a stranger, got 
out of order and defendant helped push it onto 
his premises, where it remained several days 
while he was away from home, and was 
subsequently driven away by someone unknown 
to him, the refusal of defendant’s motion for 
judgment of nonsuit was error. State v. 
Kirkman, 224 N.C. 778, 32 S.E.2d 328 (1944). 
Where defendant at time of arrest said illicit 

whiskey belonged to him but at trial denied any 
knowledge of the liquor or its ownership, an 
issue of fact was presented for jury and motion 
to dismiss under this section was properly 
overruled. State v. Stutts, 225 N.C. 647, 35 
S.E.2d 881 (1945). 

Evidence tending to show that nontaxpaid 
liquor was found near a hog pen which was 
maintained by the defendant, with further 
evidence that the hog pen was near a public alley 
as well as several public footpaths, is 
insufficient to be submitted to the jury on the 
question of defendant’s constructive possession 
of the liquor, and motion for nonsuit should be 
sustained. State v. Glenn, 251 N.C. 156, 110 
S.E.2d 791 (1959). 
Same — Public Drunkenness and Resisting 

Arrest. In a_ prosecution for public 
drunkenness and resisting arrest, evidence was 
sufficient to withstand nonsuit where it tended 
to show that defendant was a passenger in a car 
whose driver was arrested for drunken driving, 
that defendant, who appeared to be drunk 
himself, got out of the car and cursed at police, 
that defendant was then arrested for public 
drunkenness but refused to get into the police 
car, and that he could not be controlled and spat 
in policeman’s face. State v. Foust, 18 N.C. App. 
133, 196 S.E.2d 375 (1978). 
Same — Operation of Motor Vehicle After 

License Suspended. — In a criminal prosecution 
for the operation of a motor vehicle after the 
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operator’s license had been revoked, where the 
State’s evidence tended to show that defendant 
was tried and convicted in recorder’s court for 
operating a motor vehicle while under the 
influence of intoxicants, as James Stewart had 
his license revoked for one year, that the records 
show no license issued to James Stewart but 
show one to James Tyree Stewart of the same 
county as defendant, who admitted that his 
name was James Tyree Stewart when the 
highway patrolman went to take up his license, 
and that defendant was seen operating a motor 
vehicle upon the public highway within one year 
of such conviction and there had been no 
reinstatement of the revocation, there is 
sufficient evidence to sustain a conviction, and 

motion for nonsuit was properly refused. State 
v. Stewart, 224 N.C. 528, 31 S.E.2d 534 (1944). 
Same — Violation of Hit and Run Drivers’ 

Law. — In a prosecution under § 20-166, the 
State introduced testimony of a statement by 
defendant that he had just driven on the road in 
question but that he had no knowledge or notice 
that he had struck any vehicle or injured any 
person during the trip. This statement was not 
contradicted or shown to be false by any other 
fact or circumstance in evidence. The statement 
was held binding upon the State, and 
defendant’s motion for judgment of nonsuit was 
sustained in the Supreme Court for want of 
evidence that defendant knew he had been 
involved in an accident resulting in injury to a 
person. State v. Ray, 229 N.C. 40, 47 S.E.2d 494 
(1948). 

Conflicting Evidence. Where __ the 
prosecutor’s goods have been stolen two days 
before and they are found in the defendant’s 
possession, with conflicting evidence upon the 
question of his having stolen them, the case can 
only be determined by the jury, and the 
defendant’s motion under this section to dismiss 
must be denied. State v. Jenkins, 182 N.C. 818, 
108 S.E. 767 (1921). 
When the defendant is on trial under a 

criminal indictment for recklessly driving his car 
and colliding with another car in which deceased 
was riding, on a public highway, causing her 
death, and there is both direct and circumstantial 
evidence that the defendant was driving the car 
at the time, which his own testimony and 
evidence of his witnesses contradicts, his motion 
for judgment as in case of nonsuit, made at the 
close of the State’s evidence and renewed after 
all the evidence, is properly denied. State v. 
Leonard, 195 N.C. 242, 141 S.E. 736 (1928). 
Testimony by State witness that defendant 

made a declaration of innocence does not 
entitle defendant to judgment as of nonsuit, 
since such self-serving declaration does not 
rebut any proof by the State. State v. Baldwin, 
226 N.C. 295, 37 S.E.2d 898 (1946). 

Section 15-173.1 Does Not Change Waiver 
Rule in This Section. — The provisions of 8 
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15-173.1, allowing review on appeal of the 
sufficiency of the State’s evidence in a criminal 
case without regard to whether motion for 
nonsuit has been made or not, does not change 
the rule in this section which provides that if the 
defendant introduces evidence, he thereby 
waives any motion for dismissal or judgment as 
in case of nonsuit which he may have made prior 
to the introduction of his evidence and cannot 
urge such prior motion as ground for appeal. 
State v. Paschall, 14 N.C. App. 591, 188 S.E.2d 
521 (1972). 

Variance. — The defendant in a criminal 
action may raise the question of a variance 
between the indictment and the proof by a 
motion to dismiss the prosecution as in case of 
nonsuit. This is clearly set forth in State v. 
Gibson, 170 N.C. 697, 86 S.E. 774 (1915); State 
v. Harbert, 185 N.C. 760, 118 S.E. 6 (1923); State 
v. Harris, 195 N.C. 306, 141 S.E. 883 (1928); State 
v. Grace, 196 N.C. 280, 145 S.E. 399 (1928). 
Where there is a fatal variance between the 

indictment and the proof, it is proper to sustain 
the demurrer to the evidence, or to dismiss the 
action as in case of nonsuit. State v. Franklin, 
204 N.C. 157, 167 S.E. 569 (1933). See also State 
v. Martin, 199 N.C. 636, 155 S.E. 447 (1930). 

Where it was alleged that defendant 
committed larceny of money and valuable 
papers, and the evidence tended to show, at 
most, an attempt to commit larceny of two 
suitcases or baggage, it was held that there was 
a fatal variance between the allegata and the 
probata, of which defect defendant could take 
advantage under his exception to. the 
disallowance of his motion for judgment as of 
nonsuit. State v. Nunley, 224 N.C. 96, 29 S.E.2d 
17 (1944). 
The question of variance in a criminal action 

may be raised by motion for judgment as of 
nonsuit, or by demurrer to the evidence. State 
v. Hicks, 233 N.C. 511, 64 S.E.2d 871, cert. 
denied, Hicks v. North Carolina, 342 U.S. 831, 72 
S. Ct. 56, 96 L. Ed. 629 (1951). 

The defendant in a criminal action may raise 
the question of variance between the indictment 
and proof by a motion for nonsuit. State v. Bell, 
270 N.C. 25, 158 S.E.2d 741 (1967); State v. 
Overman, 257 N.C. 464, 125 S.E.2d 920 (1962). 
A fatal variance results in larceny cases where 

title to the property is laid in one person by the 
indictment and proof shows it in another. State 
v. Spillars, 280 N.C. 341, 185 S.E.2d 881 (1972). 

In a prosecution on indictment charging the 
larceny of personal property of a named person, 
where evidence tended to show that the only 
property missing was that belonging to another 
person, the motion for judgment as of nonsuit 
on the ground of fatal variance should have been 
granted. State v. Thompson, 280 N.C. 202, 185 
S.E.2d 666 (1972). 

Effect of Reversal of Judgment of Guilty. — 
Under the provisions of this section the reversal 
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of a judgment of guilty has the force and effect 
of a verdict of “not guilty.” State v. Corey, 199 
N.C. 209, 153 S.E. 923 (1930). 

Motion will not lie for failure of the State to 
offer evidence of a nonessential averment in 
the indictment, when each essential element of 
the offense is supported by competent evidence. 
State v. Atkinson, 210 N.C. 661, 188 S.E. 73 
(1936). 

Demurrer to the Evidence Properly 

Sustained. — See State v. Sims, 208 N.C. 459, 
181 S.E. 269 (1935), and State v. White, 208 N.C. 
537, 181 S.E. 558 (1935) (wherein defendant’s 
indentity was not established); State v. Landin, 
209 N.C. 20, 182 S.E. 689 (1935) (wherein 
defendant’s negligence was held harmless); 
State v. Creech, 210 N.C. 700, 188 S.E. 316 (1936) 
(wherein owner of car did not know driver was 

intoxicated); State v. Harvey, 228 N.C. 62, 44 
S.E.2d 472 (1947) (wherein the identity of the 
accused was not established); State v. Coffey, 
228 N.C. 119, 44 S.E.2d 886 (1947) (wherein it 
was held that taking all the State’s evidence to 
be true did not exclude a reasonable hypothesis 
of defendant’s innocence). 

Demurrer to the Evidence Properly Denied. 

— See State v. Webber, 210 N.C. 187, 185 S.E. 
659 (1936) (wherein evidence showed defendant 
was driving at 50 miles an hour before collision); 

State v. Smith, 211 N.C. 98, 189 S.E. 175 (1937) 
(wherein evidence showed felonious intent to 
commit rape); State v. Vincent, 222 N.C. 543, 23 
S.E.2d 832 (1943) (evidence showing identity in 
rape); State v. Reynolds, 222 N.C. 40, 21 S.E.2d 
813 (1942) (evidence showing felonious breaking 

and entry and showing identity); State v. 
Dilliard, 223 N.C. 446, 27 S.E.2d 85 (1948) 
(evidence showing guilt in abortion); State v. 
Gordon, 224 N.C. 304, 30 S.E.2d 48 (1944) 
(wherein evidence showed possession of liquor 
with intent to sell same unlawfully); State v. 
King, 224 N.C. 329, 30 S.E.2d 230 (1944) (wherein 
evidence sustained conviction of operating a 
lottery); State v. Rivers, 224 N.C. 419, 30 S.E.2d 
322 (1944) (wherein evidence tended to show that 

prisoner killed deceased while the two were 
quarreling over some trivial matters, defendant 
admitting the killing but alleging that he shot 
deceased to repel an assault); State v. Peterson, 

225 N.C. 540, 35 S.E.2d 645 (1945) (wherein 
evidence offered held sufficient to repel the 
motion to dismiss under this section); State v. 
Goins, 233 N.C. 460, 64 S.E.2d 289 (1951) 
(prosecution for involuntary manslaughter); 
State v. Hicks, 233 N.C. 511, 64 S.E.2d 871, cert. 
denied, Hicks v. North Carolina, 342 U.S. 831, 72 
S. Ct. 56, 96 L. Ed. 629 (1951) (prosecution for 
conspiracy); State v. Fuqua, 234 N.C. 168, 66 

S.E.2d 667 (1951) (prosecution for illegal 
possession of intoxicating liquor); State v. 
Holland, 234 N.C. 354, 67 S.E.2d 272 (1951) 
(charge of felonious assault); State v. Minton, 

234 N.C. 716, 68 S.E.2d 844 (1951) (prosecution 
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for murder); State v. McLamb, 235 N.C. 251, 69 
S.E.2d 537 (1952) (prosecution for possession of 
articles for use in manufacturing intoxicating 
liquor); State v. Birchfield, 235 N.C. 410, 70 
S.E.2d 5 (1952) (prosecution for felonious assault 
with a deadly weapon with intent to kill); State 
v. Bryant, 235 N.C. 420, 70 S.E.2d 186 (1952) 
(prosecution for larceny of chickens); State v. 
Reeves, 235 N.C. 427, 70 S.E.2d 9 (1952) 
(prosecution for rape); State v. Murphy, 235 N.C. 
503, 70 S.E.2d 498 (1952) (prosecution for 
possession and sale of intoxicating liquor); State 
v. Sears, 235 N.C. 623, 70 S.E.2d 907 (1952) 
(prosecution for rape); State v. Wood, 235 N.C. 
636, 70 S.E.2d 665 (1952) (prosecution for incest); 
State v. Griffin, 286 N.C. 219, 72 S.E.2d 427 
(1952) (prosecution for second degree murder); 
State v. Bryant, 236 N.C. 745, 73 S.E.2d 791 
(1953) (prosecution for breaking and entering 
with felonious intent and larceny); State v. 
Myers, 240 N.C. 462, 82 S.E.2d 213 (1954) 
(prosecution for receiving stolen goods); State v. 
Hill, 266 N.C. 103, 145 S.E.2d 3846 (1965) 

(prosecution for assault with a brick); State v. 
Burgess, 266 N.C. 363, 145 S.E.2d 905 (1966) 
(prosecution for larceny). 

Assignment of Error Where Defendant Has 
Offered Evidence in His Own Behalf. — Where 
defendant offers evidence in his own behalf, his 
assignment of error must be directed to the 
court’s refusal to grant his motion for 
compulsory nonsuit at the close of all the 
evidence. State v. Jones, 6 N.C. App. 712, 171 
S.E.2d 17 (1969). 

Supreme Court Will Consider Only Denial 
of Motion Made at Close of All the Evidence. 
— Where defendant offered evidence after his 
motion for judgment as of nonsuit at the close 
of the State’s evidence, the Supreme Court on 
appeal will consider only the denial of the motion 
made at the close of al! the evidence, and the 
court must act in light of all the evidence. State 
v. Robbins, 275 N.C. 587, 169 S.E.2d 858 (1969). 

Denial of Motion for Nonsuit Held Error. — 
See State v. Holland, 234 N.C. 354, 67 S.E.2d 272 
(1951) (charge of robbery); State v. Needham, 
235 N.C. 555, 71 S.E.2d 29 (1952) (prosecution for 
arson and murder). 

Judgment of Nonsuit Has Effect of Verdict 
of “Not Guilty”. Whether correct or 
erroneous, a judgment of nonsuit has the force 
and effect of a verdict of ‘not guilty.” State v. 
Ballard, 280 N.C. 479, 186 S.E.2d 372 (1972). 

Effect of Judgment of Nonsuit on 
Subsequent Prosecution. — The granting of a 
motion under this section for judgment of 
nonsuit, or verdict of not guilty in a criminal 
prosecution charging defendant with willful 
neglect or refusal to support and maintain his 
illegitimate child, does not constitute an 
adjudication on the issue of paternity, and will 
not support a plea of former acquittal in a 
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subsequent prosecution under § 49-2. State v. 
Robinson, 236 N.C. 408, 72 S.E.2d 857 (1952). 

Tantamount to Verdict of Not Guilty. — 
Where defendant’s motion to nonsuit was 
allowed in the Supreme Court, this ruling was 
tantamount to a verdict of not guilty. State v. 
Smith, 236 N.C. 748, 73 S.E.2d 901 (1953); State 
v. Wooten, 239 N.C. 117, 79 S.E.2d 254 (1953). 

A judgment of nonsuit has the force and effect 
of a verdict of not guilty of the charge contained 
in the indictment. State v. Stinson, 263 N.C. 288, 
139 S.E.2d 558 (1965). 

An instruction that the court grants a 
nonsuit on the offense charged in_ the 
indictment, followed by submission of the case 
on the question of defendants’ guilt of a lesser 
degree of the offense charged, does not amount 
to a nonsuit on the indictment. State v. 
Matthews, 231 N.C. 617, 58 S.E.2d 625 (1950). 

Applied in State v. Callett, 211 N.C. 563, 191 
S.E. 27 (1937); State v. McDonald, 211 N.C. 672, 
191 S.E. 733 (1937); State v. Brewington, 212 
N.C. 244, 193 S.E. 24 (1987); State v. Delk, 212 
N.C. 631, 194 S.E. 94 (1937); State v. Lockey, 214 
N.C. 525, 199 S.E. 715 (1938); State v. Myers, 214 
N.C. 652, 200 S.E. 443 (1939); State v. Goodman, 
220 N.C. 250, 17 S.E.2d 8 (1941); State v. 
Johnson, 220 N.C. 252, 17 S.E.2d 7 (1941); State 
v. Todd, 222 N.C. 346, 23 S.E.2d 47 (1942); State 
v. Forte, 222 N.C. 537, 23 S.E.2d 842 (1943); State 
vy. Edwards, 224 N.C. 577, 31 S.E.2d 762 (1944); 

State v. Peterson, 226 N.C. 255, 37 S.E.2d 591 
(1946); State v. Malpass, 226 N.C. 403, 38 S.E.2d 
156 (1946); State v. Little, 228 N.C. 417, 45S.E.2d 
542 (1947); State v. Minton, 228 N.C. 518, 46 
S.E.2d 296 (1948); State v. Wooten, 228 N.C. 628, 
46 S.E.2d 868 (1948); State v. Palmer, 230 N.C. 
205, 52 S.E.2d 908 (1949); State v. Baker, 231 
N.C. 136, 56 S.E.2d 424 (1949); State v. Hill, 233 
N.C. 61, 62 S.E.2d 532 (1950); State v. Ham, 238 
N.C. 94, 76 S.E.2d 346 (1953); State v. Cranfield, 
238 N.C. 110, 76 S.E.2d 353 (1953); State v. Bass, 
249 N.C. 209, 105 S.E.2d 645 (1958); State v. 
Peeden, 253 N.C. 795, 189 S.E. 601 (1927); State 
v. Bailey, 261 N.C. 783, 186 S.E.2d 37 (1964); 
State v. Duncan, 264 N.C. 123, 141 S.E.2d 23 
(1965); State v. Frazier, 268 N.C. 249, 150 S.E.2d 
431 (1966); State v. Canady, 8 N.C. App. 320, 174 
S.E.2d 140 (1970); State v. Stevens, 9 N.C. App. 
665, 177 S.E.2d 339 (1970); State v. Pitts, 10 N.C. 
App. 355, 178 S.E.2d 632 (1971); State v. Harvey, 
281 N.C. 1, 187 S.E.2d 706 (1972); State v. 
Fountain, 282 N.C. 58, 191 S.E.2d 674 (1972); 
State v. Davis, 282 N.C. 107, 191 S.E.2d 664 
(1972). 

Cited in State v. Eubanks, 194 N.C. 319, 139 
S.E. 451 (1927); State v. Pridgen, 194 N.C. 795, 
139 S.E. 601 (1927); State v. Mickle, 194 N.C. 808, 
140 S.E. 150 (1927); State v. Dowell, 195 N.C. 
523, 143 S.E. 13 (1928); State v. Golden, 196 N.C. 
246, 145 S.E. 236 (1928); State v. Weston, 197 
N.C. 25, 147 S.E. 618 (1929); State v. McKinnon, 
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197 N.C. 576, 150 S.E. 25 (1929); State v. Hickey, 
198 N.C. 45, 150 S.E. 615 (1929); State v. 
Burleson, 198 N.C. 61, 150 S.E. 628 (1929); State 
v. Wrenn, 198 N.C. 260, 151 S.E. 261 (1930); State 
v. McLeod, 198 N.C. 649, 152 S.E. 895 (1930); 
State v. Spivey, 198 N.C. 655, 153 S.E. 255 (1930); 
State v. Ritter, 199 N.C. 116, 154 S.E. 62 (1930); 
State v. Beal, 199 N.C. 278, 154 S.E. 604 (1930); 
State v. Johnson, 199 N.C. 429, 154 S.E. 730 
(1930); State v. Baker, 199 N.C. 578, 155 S.E. 249 
(1930); State v. Sizemore, 199 N.C. 687, 155 S.E. 
724 (1930); State v. Fletcher, 199 N.C. 815, 155 
S.E. 927 (1930); State v. Wilson, 205 N.C. 376, 171 
S.E. 338 (1933); State v. Davidson, 205 N.C. 735, 
172 S.E. 489 (1934); State v. Mansfield, 207 N.C. 
233, 176 S.E. 761 (1934); State v. Mozingo, 207 
N.C. 247, 176 S.E. 582 (1934); State v. Newton, 
207 N.C. 323, 177 S.E. 184 (1934); State v. 
Anderson, 208 N.C. 771, 182 S.E. 6438 (1935); 
State v. Jones, 209 N.C. 49, 182 S.E. 699 (1935); 
State v. Camby, 209 N.C. 50, 182 S.E. 715 (1935); 

State v. Langley, 209 N.C. 178, 183 S.E. 526 
(1936); State v. Hinson, 209 N.C. 187, 183 S.E. 
397 (1936); State v. Lewis, 209 N.C. 191, 183 S.E. 
357 (1936); State v. Oakley, 210 N.C. 206, 186 
S.E. 244 (1936); State v. Gallman, 210 N.C. 288, 
186 S.E. 236 (1936); State v. Evans, 211 N.C. 458, 
190 S.E. 724 (1937); State v. Caldwell, 212 N.C. 
484, 193 S.E. 716 (1937); State v. Perry, 212 N.C. 
533, 193 S.E. 727 (1937); State v. Hanford, 212 
N.C. 746, 194 S.E. 481 (1938); State v. Libby, 213 
N.C. 662, 197 S.E. 154 (1938); State v. Epps, 213 
N.C. 709, 197 S.E. 580 (1938); State v. Stiers, 214 
N.C. 126, 198 S.E. 601 (1938); State v. Bowser, 

214 N.C. 249, 199 S.E. 31 (1938); State v. 
Hawkins, 214 N.C. 326, 199 S.E. 284 (1938); State 
v. Jones, 215 N.C. 660, 2 S.E.2d 867 (1939); State 
v. Hudson, 218 N.C. 219, 10 S.E.2d 730 (1940); 
State v. Wilson, 218 N.C. 769, 12 S.E.2d 654 
(1941); State v. Hunt, 223 N.C. 178, 25 S.E.2d 598 
(1943); State v. Graham, 224 N.C. 351, 30 S.E.2d 
154 (1944); State v. Ogle, 224 N.C. 468, 31 S.E.2d 
444 (1944); State v. Curling, 225 N.C. 769, 35 
S.E.2d 179 (1945); State v. Williams, 229 N.C. 
348, 49 S.E.2d 617 (1948); State v. Tilley, 231 N.C. 
734, 58 S.E.2d 720 (1950); State v. Lamm, 232 
N.C. 402, 61 S.E.2d 188 (1950); State v. Lambe, 
232 N.C. 570, 61 S.E.2d 608 (1950); State v. 
Buchanan, 233 N.C. 477, 64 S.E.2d 549 (1951); 
State v. Wilson, 234 N.C. 552, 67 S.E.2d 748 
(1951); State v. Dunn, 245 N.C. 102, 95 S.E.2d 274 
(1956); State v. Revis, 253 N.C. 50, 116 S.E.2d 171 
(1960); State v. Faust, 254 N.C. 101, 118 S.E.2d 
769 (1961); State v. Aldridge, 254 N.C. 297, 118 
S.E.2d 766 (1961); State v. Carter, 254 N.C. 475, 
119 S.E.2d 461 (1961); State v. Gough, 257 N.C. 
348, 126 S.E.2d 118 (1962); State v. Thompson, 
257 N.C. 452, 126 S.E.2d 58 (1962); State v. Jones, 
264 N.C. 184, 141 S.E.2d 27 (1965); State v. 
Meadows, 272 N.C. 327, 158 S.E.2d 638 (1968); 
State v. Howard, 274 N.C. 186, 162 S.E.2d 495 
(1968); State v. Conrad, 275 N.C. 342, 168 S.E.2d 
39 (1969); State v. Collins, 5 N.C. App. 516, 168 
S.E.2d 514 (1969); State v. Parker, 279 N.C. 168, 
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181 S.E.2d 432 (1971); State v. Williams, 13 N.C. 
App. 238, 185 S.E.2d 27 (1971); State v. Black, 14 
N.C. App. 378, 188 S.E.2d 634 (1972); State v. 
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Wiggins, 16 N.C. App. 527, 192 S.E.2d 680 (1972); 
State v. Luther, 285 N.C. 570, 206 S.E.2d 238 
(1974). 

§ 15-173.1. Review of sufficiency of evidence on appeal. — The sufficiency 
of the evidence of the State in a criminal case is reviewable upon appeal without 
regard to whether a motion has been made pursuant to G.S. 15-173 in the trial 
court. (1967, c. 762.) 

This Section Does Not Change Waiver Rule 
in § 15-173. — The provisions of this section, 
allowing review on appeal of the sufficiency of 
the State’s evidence in a criminal case without 
regard to whether motion for nonsuit has been 
made or not, does not change the rule in § 15-173 
which provides that if the defendant introduces 
evidence, he thereby waives any motion for 
dismissal or judgment as in case of nonsuit 
which he may have made prior to the 
introduction of his evidence and cannot urge 
such prior motion as ground for appeal. State v. 
Paschall, 14 N.C. App. 591, 188 S.E.2d 521 (1972). 

Review by Court of Appeals. — Pursuant to 
this section the Court of Appeals reviews the 
sufficiency of the evidence to sustain the verdict 
in a criminal case, notwithstanding the 
defendant failed to make motions for nonsuit or 
directed verdict at the close of the State’s 

§ 15-174. New trial to defendant. 

evidence and at the conclusion of all the 
evidence. State v. Robinson, 13 N.C. App. 200, 
184 S.E.2d 888 (1971). 

Applied in State v. Conrad, 275 N.C. 342, 168 
S.E.2d 39 (1969); State v. Canady, 8 N.C. App. 
320, 174 S.E.2d 140 (1970); State v. Pitts, 10 N.C. 
App. 355, 178 S.E.2d 632 (1971); State v. 
Williams, 13 N.C. App. 238, 185 S.E.2d 27 (1971); 
State v. Black, 14 N.C. App. 378, 188 S.E.2d 634 
(1972); State v. Hamlin, 15 N.C. App. 561, 190 
S.E.2d 394 (1972); State v. Wiggins, 16 N.C. App. 
527, 192 S.E.2d 680 (1972); State v. Hines, 19 
N.C. App. 87, 197 S.E.2d 893 (1978). 

Quoted in State v. Davis, 273 N.C. 349, 160 
S.E.2d 75 (1968). 

Cited in State v. Broadnax, 13 N.C. App. 319, 
185 S.E.2d 442 (1971); State v. Gurkins, 19 N.C. 
App. 226, 198 S.E.2d 448 (1973); State v. Luther, 
285 N.C. 570, 206 S.E.2d 238 (1974). 

trials in 
criminal cases when the defendant is found guilty, under the same rules and 
regulations as in civil cases. (1815, c. 895, P. R.; R. C., ¢. 35, s. 35; Code, s. 1202; 
Rev., s. 3272; C. S., s. 4644.) 

Cross Reference. — As to new trial in eivil 
cases, see Rule 59 of the Rules of Civil 
Procedure (§ 1A-1). 

Rule Similar at Common Law. — 
Independent of this section, the rule of the 
common law was the same and in Wharton’s 
Criminal Law, 8 3391, it is laid down that “at 

common law the court trying the case, is the sole 
tribunal by whom a new trial can be granted, and 
its refusal so to do being matter of discretion is 
no ground for a writ of error.” State v. Bennett, 
93 N.C. 503 (1885). 

Granting of New Trial Is in Discretion of 
Trial Court. — The granting of a new trial in a 
criminal case on the ground of newly discovered 
evidence rests in the sound discretion of the trial 
court. State v. Blalock, 18 N.C. App. 711, 187 
S.E.2d 404 (1972); State v. Shelton, 21 N.C. App. 
662, 205 S.E.2d 316 (1974). 

And is not subject to review absent a 
showing of an abuse of discretion. State vy. - 
Shelton, 21 N.C. App. 662, 205 S.E.2d 316 (1974). 
New Trial Not Granted after Acquittal. — 

After a verdict of acquittal on a State 
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prosecution, a new trial is not allowed by this 
section. State v. Taylor, 8 N.C. 462 (1821). 

Newly Discovered Evidence. — A motion for 
new trial for newly discovered evidence will not 
be granted even in a civil case, where the 
evidence is merely cumulative or where it was 
withheld by the party moving. State v. Lilliston, 
141 N.C. 857, 54 S.E. 427 (1906). 

Motions for new trials for newly discovered 
evidence cannot be entertained in the Supreme 
Court in criminal cases. State v. Lilliston, 141 
N.C. 857, 54 S.E. 427 (1906). 
A new trial will not be awarded in a criminal 

case in the Supreme Court for newly discovered 
evidence. State v. Morrow, 262 N.C. 592, 138 
S.E.2d 245 (1964). 

Disqualification of Jurors and Newly 
Discovered Evidence. — Where a judgment of 
the Supreme Court in a criminal case has been 
certified to the clerk of the superior court, the 
case is in the latter court for execution of the 
sentence, and a motion for a new trial may be 
there entertained for disqualification of jurors 
and for newly discovered evidence. State v. 
Casey, 201 N.C. 620, 161 S.E. 81 (1931). 
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When Judgment Set Aside. — A judgment Applied in State v. Britt, 285 N.C. 256, 204 
regularly entered at one term of the court §.E.2d 817 (1974). 
cannot be set aside at a subsequent term, except 
in cases of surprise, mistake or excusable 
neglect. State v. Bennett, 93 N.C. 503 (1885). 

§ 15-175: Repealed by Session Laws 1973, c. 1286, s. 26, effective July 1, 1975. 

Cross References. — See Editor’s note For present provisions as to speedy trial, 
following the analysis to this Chapter. see §§ 15A-701 through 15A-706. 

§ 15-176. Prisoner not to be tried in prison uniform. — It shall be unlawful 
for any sheriff, jailer or other officer to require any person imprisoned in jail 
to appear in any court for trial dressed in the uniform or dress of a prisoner or 
convict, or in any uniform or apparel other than ordinary civilian’s dress, or with 
shaven or clipped head. And no person charged with a criminal offense shall be 
tried in any court while dressed in the uniform or dress of a prisoner or convict, 
or in any uniform or apparel other than ordinary civilian’s dress, or with head 
shaven or clipped by or under the direction and requirement of any sheriff, jailer 
or other officer, unless the head was shaven or clipped while such person was 
serving a term of imprisonment for the commission of a crime. 
Any sheriff, jailer or other officer who violates the provisions of this section 

shall be guilty of a misdemeanor. (1915, c. 124; C. S., s. 4646.) 

This section does not explicitly make it tried in a gray shirt and gray trousers entirely 
unlawful for a defendant to be tried in prison as the result of their own refusal to wear the 
clothes. State v. Westry, 15 N.C. App. 1, 189 other clothing offered or to obtain other attire 
S.E.2d 618 (1972). suffer prejudice, if any, entirely as a result of 
Where Defendants Refuse to Wear Other _ their own making. State v. Westry, 15 N.C. App. 

than Prison Clothing. — Defendants who are 1, 189 S,E.2d 618 (1972). 

§ 15-176.1. District attorney may argue for death penalty. — In the trial of 
capital cases, the district attorney or other counsel appearing for the State may 
argue to the jury that a sentence of death should be imposed and that the jury 
should not recommend life imprisonment. (1961, c. 890; 1978, c. 47, s. 2.) 

Editor’s Note. — The 1973 amendment The argument of counsel must be left largely 
substituted “district attorney” for “solicitor.” to the control and discretion of the presiding 

Policy of State. — It is the policy of this State, Judge. State v. Westbrook, 279 N.C. 18, 181 
as declared in N.C. Const., Art. XI, § 1, and by S.E.2d 572 (1971). 
the General Assembly in § 14-17, that one And counsel must be allowed wide latitude 
convicted of murder in the first degree, after a in the argument of hotly contested cases. State 

fair trial in accordance with the law, shall be put v. Westbrook, 279 N.C. 18, 181 S.E.2d 572 (1971). 
to death if the jury does not, in its discretion, Scope of Proper Argument. — The 
recommend punishment by imprisonment for prosecuting attorney may not, by argument, 
life. State v. Westbrook, 279 N.C. 18, 181 S.E.2d insinuating questions, or other means, place 

572 (1971). before the jury incompetent and _ prejudicial 
The State is entitled to ask the jury not only matters not legally admissible in evidence, and 

to find the defendant guilty of murder in the may not travel outside of the record or inject into 

first degree, but also to impose the death his argument facts of his own knowledge or 
penalty, and it follows, necessarily, that it may other facts not included in the evidence. State v. 

introduce evidence, otherwise competent, to Westbrook, 279 N.C. 18, 181 S.E.2d 572 (1971). 
support such a verdict. State v. Westbrook, 279 The prosecuting attorney may _ use 
N.C. 18, 181 S.E.2d 572 (1971). appropriate epithets which are warranted by 

Prosecuting Attorney Need Not Be Neutral. the evidence. State v. Westbrook, 279 N.C. 18, 

— In the discharge of his duties the prosecuting 181 S.E.2d 572 (1971). 
attorney is not required to be, and should not be, And he may vigorously urge the jury to 
neutral. He is not the judge, but the advocate of convict and to impose the death penalty in the 
the State’s interest in the matter at hand. State light of the evidence. State v. Westbrook, 279 
v. Westbrook, 279 N.C. 18, 181 S.E.2d 572 (1971). N.C. 18, 181 S.E.2d 572 (1971). 

tefl 
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The grand jury, an agency of the State, after 
investigation according to law, indicted the 
defendant for murder in the first degree, and the 
solicitor (now district attorney), an officer of the 
State, after investigation, determined, on behalf 
of the State, that the defendant should be tried 
for this offense and that the death penalty 
should be sought. These determinations having 
been made on behalf of the State, it was the right 
and duty of the prosecuting attorney, vigorously 
but fairly and in accordance with law, both in the 
presentation of evidence and in his argument, to 
seek that result. State v. Westbrook, 279 N.C. 
18, 181 S.E.2d 572 (1971). 
Vigorous Denunciation of Defendant. — If 

the prosecuting attorney passed over the 
boundary of his right and duty in his argument 
to the jury by his vigorous denunciation of the 
defendant and thereby denied him a fair trial, 
the defendant is entitled to a new trial. State v. 
Westbrook, 279 N.C. 18, 181 S.E.2d 572 (1971). 

Characterization of Defendant in 
Uncomplimentary Terms. — When _ the 
prosecuting attorney does not go outside of the 
record and his characterizations of the 
defendant are supported by evidence, the 
defendant is not entitled to a new trial by reason 
of being characterized in uncomplimentary 
terms in the argument. State v. Westbrook, 279 
N.C. 18, 181 S.E.2d 572 (1971). 

The Supreme Court must determine whether 

the solicitor (now district attorney) violated 

the right of the defendant to a fair trial by the 
nature of his argument to the jury, from the 
record, irrespective of its view as to the policy 
of the State with regard to the punishment of the 
offense in question and without regard to the 
sufficiency of the evidence to support the verdict 
and sentence. State v. Westbrook, 279 N.C. 18, 
181 S.E.2d 572 (1971). 
Arguments by Solicitor (Now District 

Attorney) Held Proper in Light of This 
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Section. — See State v. Christopher, 258 N.C. 
249, 128 S.E.2d 667 (1962); State v. Spence, 271 
N.C. 23, 155 S.E.2d 802 (1967). 

In a first-degree murder prosecution, it was 
permissible for the solicitor (now district 
attorney) to argue that in view of the brutality 
of defendant’s conduct in the killing of his 
victim, the jury should find the defendant guilty 
of murder in the first degree without any 
recommendation that punishment be life 
imprisonment. State v. Williams, 276 N.C. 703, 
174 S.E.2d 503 (1970). 
Where the prosecuting attorney, while 

making a vigorous plea for the imposition of the 
death penalty, did not depart from or distort the 
record, and there was nothing in his argument 
which would tend to mislead the jury or deprive 
the defendant of a fair trial, the argument was 

proper. State v: Westbrook, 279 N.C. 18, 181 
S.E.2d 572 (1971). 
A judgment imposing the death penalty was 

affirmed, although the solicitor (now district 

attorney), reviewed the evidence and argued 
with great zeal and fervor that in the light of the 
defendant’s conduct in connection with the 
killing of the victim, the punishment therefor 
should be death and the jury should bring a 
verdict of guilty of murder in the first degree 
without a recommendation that the punishment 
should be life imprisonment. State v. Westbrook, 
279 N.C. 18, 181 S.E.2d 572 (1971). 
Arguments Held Improper. — Where the 

prosecuting attorney, in his argument, traveled 
outside the record, used language offensive in 
its nature, and, in support of his plea for the 
death penalty, injected into his argument his 
own account of his record as a solicitor (now 
district attorney) in other cases for the purpose 
of persuading the jury that he did not ask the 
death penalty where it was not deserved, the 
argument was improper. State v. Westbrook, 
279 N.C. 18, 181 S.E.2d 572 (1971). 

§ 15-176.2: Repealed by Session Laws 1973, c. 44, s. 1. 

Cross Reference. — As to credits against the 
service of sentences and for attainment of prison 
privileges, see 8§ 15-196.1 through 15-196.4. 

ARTICLE 17A. 

Informing Jury in Case Involving Death Penalty. 

§ 15-176.3. Informing and questioning potential jurors on consequences 
of guilty verdict. — When a jury is being selected for a case in which the 
defendant is indicted for a crime for which the penalty is a sentence of death, 
the court, the defense, or the State may inform any person called to serve as 
a potential juror that the death penalty will be imposed upon the return of a 
verdict of guilty of that crime and may inquire of any person called to serve as 
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a Nm Ee whether that person understands the consequences of a verdict 
of guilty of that crime. (1973, c. 1286, s. 12.) 

§ 15-176.4. Instruction to jury on consequences of guilty verdict. — When 
a defendant is indicted for a crime for which the penalty is a sentence of death, 
the court, upon request by either party, shall instruct the jury that the death 
penalty will 5 imposed upon the return of a verdict of guilty of that crime. (19738, 
c. 1286, s. 12. 

§ 15-176.5. Argument to jury on consequences of guilty verdict. — When 
a case will be submitted to a jury on a charge for which the penalty is a sentence 
of death, either party in its argument to the jury may indicate the consequences 
of a verdict of guilty of that charge. (1973, c. 1286, s. 12.) 

§§ 15-176.6 to 15-176.8: Reserved for future codification purposes. 

ARTICLE 17B. 

Informing Jury of Possible Punishment upon Conviction. 

§ 15-176.9. Loss of motor vehicle driver’s license. — When a case will be 
submitted to a jury on a charge for which the penalty involves the possibility 
of the loss of a motor vehicle driver’s license, either party in its argument to 
the jury may indicate the consequences of a verdict of guilty of that charge. 
(1978, c. 1286, s. 25.) 

Editor’s Note. — Session Laws 1973, c. 1286, each provision is applicable to criminal 
s. 31, provides: proceedings pending on that date to the extent 

“Sec. 31. This act becomes effective on July 1, practicable, except § 12 [88 15-176.3 through 
1975, and is applicable to all criminal . 15-176.5] of this act which becomes effective on 
proceedings begun on and after that date and July 1, 1974.” 

ARTICLE 18. 

Appeal. 

§§ 15-177 to 15-178: Repealed by Session Laws 1978, c. 1141, s. 17. 

Editor’s Note. — Repealed 8 15-177 was again 
repealed by Session Laws 1973, ¢. 1286, s. 26, 
effective July 1, 1975. 

§ 15-179. When State may appeal. — Except as provided in G.S. 15A-979(c), 
an appeal to the appellate division or superior court may be taken by the State 
in the following cases, and no other. ere judgment has been given for the 
defendant— 

(1) Upon a special verdict. 
3) Upon a demurrer. 
3) Upon a motion to quash. 
(4) Upon arrest of judgment. 
(5) Upon a motion for a new trial on the ground of newly discovered 

evidence, but only on questions of law. 
(6) Upon declaring a statute unconstitutional. 
(7) als a motion to bar prosecution based on the prohibition against 

ouble jeopardy. (Code, s. 1237; Rev., s. 8276; C.S., s. 4649; 1945, c. 701; 
Ppa 14. 8 ot 21 015. 6, ADL (50,1 8.4 1a.) 
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Cross Reference. — As to distinction between 
general and special verdicts, see Rule 49 of the 
Rules of Civil Procedure (§1A-1). 

Editor’s Note. — The first 1973 amendment 
added subdivision (7). 

The second 1973 amendment, effective July 1, 
1975, added “Except as provided in GS. 
15A-979(c)” at the beginning of the section. 

See the Editor’s note following the analysis to 
this Chapter. 

For note on special verdicts, see 13 N.C.L. 
Rev. 321. As to appeals by the State, see 23 
N.C.L. Rev. 338. 

For note on the right of the State to appeal in 
criminal cases, see 42 N.C.L. Rev. 887 (1964). 

Right Is Statutory. — As a general rule the 
prosecution cannot appeal or bring error 
proceedings from a judgment in favor of the 
defendant in a criminal case, in the absence of 
a statute clearly conferring that right. State v. 
Horton, 7 N.C. App. 497, 172 S.E.2d 887 (1970); 

State v. Harrell, 279 N.C. 464, 183 S.E.2d 638 
(1971). 
And May Not Be Enlarged by Court. — The 

right of the State to appeal is statutory, which 
right may not be enlarged by the superior court, 
and when the superior court remands a cause 
with provision that the State may appeal from 
any judgment thereafter rendered by the lower 
court, the provision giving the State the right to 
appeal is void. State v. Cox, 216 N.C. 424, 5 
S.E.2d 125 (1939). See State v. Ferguson, 243 
N.C. 766, 92 S.E.2d 197 (1956). 

Strict Construction. — Statutes authorizing 
an appeal by the prosecution will be strictly 
construed. State v. Horton, 7 N.C. App. 497, 172 
S.E.2d 887 (1970); State v. Harrell, 279 N.C. 464, 
183 S.E.2d 638 (1971). 

Proper Court for Appeal. — If the State’s 
right to appeal arises in the district court, the 
appeal is to the superior court; if it arises in the 
superior court, the appeal is to the appellate 
division. State v. Greenwood, 12 N.C. App. 584, 
184 S.E.2d 386 (1971). 

Bond Not Essential. — A bond, in the case of 
an appeal on the part of the State, is not 
necessary, a recognizance being sufficient. State 
v. M’Lelland, 1 N.C. 632 (1804). As to necessity 
of bond on appeal by defendant, see State v. 
Patrick, 72 N.C. 217 (1875). 

Section Does Not Specify Trial to Be De 
Novo. — This section permits the State to appeal 
under the limited circumstances enumerated but 
does not specify that the trial must be de novo. 
State v. Greenwood, 12 N.C. App. 584, 184 S.E.2d 
386 (1971). 

The State may appeal from acquittal of 
defendant upon a special verdict, although the 

CH. 15. CRIMINAL PROCEDURE 

verdict is fatally defective in that it fails to find ° 
facts essential to an adjudication of defendant’s 
guilt or innocence. State v. Gulledge, 207 N.C. 
374, 177 S.E. 128 (1934). 
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But Not from a General Verdict of Not 
Guilty. — In a criminal prosecution where there 
is a plea and general verdict of not guilty, the 
State has no right of appeal; such verdict ends 
the case, State v. Savery, 126 N.C. 1083, 36 S.E. 
22 (1900) and cases cited; but under this section 
the State may appeal from a judgment for 
defendant on a special verdict. State v. Lane, 78 
N.C. 547 (1878); State v. Monger, 107 N.C. 771, 
12 S.E. 250 (1890); State v. Winston, 194 N.C. 
243, 189 S.E. 240 (1927). 

The word “demurrer” is used in this section 
in its usual and ordinary significance, as 
understood and defined in criminal pleading. In 
criminal law a demurrer is a pleading by which 
the legality of the last preceding pleading is 
denied and put in issue, and the issue is then 
determined by the court. A demurrer is pleaded 
either to the indictment or to a special plea. State 
v. Horton, 7 N.C. App. 497, 172 S.E.2d 887 (1970). 

The word “demurrer” is used in this section 
in its usual and ordinary significance, as 
understood and defined in criminal pleading. 
State v. Moody, 150 N.C. 847, 64 S.E. 431 (1909). 

Does Not Embrace Demurrer to Evidence. — 
The word “demurrer” is not used in this section 
in the sense of a “demurrer to evidence.” State 
v. Moody, 150 N.C. 847, 64 S.E. 431 (1909). 
Upon a demurrer to an indictment the State 

is allowed to appeal because it has the effect, 
in criminal cases, of opening the whole record to 
the court and, under it, the jurisdiction of the 
court may be challenged, as well as the 
sufficiency of the subject matter of the 
indictment itself. State v. McDowell, 84 N.C. 799 
(1881); State v. Moody, 150 N.C. 847, 64 S.E. 431 
(1909). 
A “motion to quash” is designed to test the 

validity of a warrant or bill of indictment. State 
v. Horton, 7 N.C. App. 497, 172 S.E.2d 887 (1970). 

Arrest of Judgment as to One of Two 
Defendants. — Where in a prosecution for 
murder two defendants were convicted of 
manslaughter, the State under subdivision (4) of 
this section has a right to appeal from an arrest 
of judgment as to one of them. State v. Hall, 183 
N.C. 806, 112 S.E. 481 (1922). 

Order Held Not “Arrest of Judgment”. — In 
a prosecution for manslaughter, judgment was 
entered providing that prayer for judgment and 
sentence be continued and that the defendant be 
placed on probation for a period of five years, 
with further order that as a special condition of 
probation the defendant should pay a designated 
sum weekly into the office of the clerk for a 
period of five years for the use of the mother of 
the deceased. Upon defendant’s petition filed 
after the death of the mother within the five- 
year period, the court adjudged that the 
requirement for the payment of the sum had 
terminated and abated on her death. It was held 
that the State might not appeal from the order, 
as the ruling was not equivalent to the allowance 
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of a motion in arrest of judgment. State v. 
McCollum, 216 N.C. 737, 6 S.E.2d 503 (1940). 
When Subdivision (6) of Section Gives Right 

to Appeal. — Subdivision (6) of this section gives 
the State the right to appeal when a criminal 
action is dismissed on the ground that the 
statute purporting to create and to define the 
purported criminal offense on which the 
prosecution is based is unconstitutional and 
therefore affords no.basis for such prosecution. 
State v. Harrell, 279 N.C. 464, 183 S.E.2d 638 
(1971). 

Subdivision (6) of this section does not give the 
State the right to appeal from a judgment of 
“not guilty,” notwithstanding that the judgment 
is based in part on a finding that the statute 
under which defendant is charged is 
unconstitutional. State v. Harrell, 279 N.C. 464, 
183 S.E.2d 638 (1971). 

The General Assembly, by the 1945 
amendment to this section, intended to give the 
State the right to appeal when a criminal action 
is dismissed on the ground the statute 
purporting to create and to define the purported 
criminal offense on which the prosecution is 
based is unconstitutional and therefore affords 
no basis for such prosecution. State v. Vaughan, 
268 N.C. 105, 150 S.E.2d 31 (1966). 
No Appeal from Judgment as in Case of 

Nonsuit. — This section contains no provision 
authorizing an appeal by the State from a 
judgment as in case of nonsuit. State v. 
Vaughan, 268 N.C. 105, 150 S.E.2d 31 (1966). 
Although Based in Part on Ruling That 

Statute Is Unconstitutional. — Subsection (6) 
of this section does not authorize an appeal by 
the State from a judgment as in case of nonsuit, 
notwithstanding the fact that such judgment is 
based in part upon a ruling that a statute 
purporting to create a rule of evidence is 
unconstitutional. State v. Vaughan, 268 N.C. 
105, 150 S.E.2d 31 (1966). 

Gratuitous Declaration as to 
Constitutionality Not “Judgment for 
Defendant”. — In a prosecution for possession 
of marijuana for the purpose of distribution, 
where the trial judge entered an order denying 
defendant’s motion to quash on the ground that 
§ 90-95(f) was unconstitutional but declaring 
former 8 90-95(f)(3) unconstitutional, the trial 
judge’s gratuitous declaration that “the State is 
prohibited from using the presumptive rule of 
evidence and only in that limited light is the 
statute declared unconstitutional” is not a 
“judgment for the defendant” from which the 
State can appeal. The order does not in any way 
prevent the State from proceeding against 
defendant on the charge set out in the bill of 
indictment. State v. Maggio, 19 N.C. App. 519, 
199 S.E.2d 138 (1973). 
Order Sustaining Plea of Former Acquittal. 

— The right of the State to appeal to the 
Supreme Court from adverse rulings of the 
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superior court or to the superior court from 
adverse rulings of an inferior court is governed 
by this section. And the State has no right, under 
this section, to appeal from an order of the 
superior court sustaining a defendant’s plea of 
former acquittal. State v. Wilson, 234 N.C. 552, 
67 S.E.2d 748 (1951); State v. Ferguson, 243 N.C. 
766, 92 S.E.2d 197 (1956). 

The State has no right to appeal from a 
judgment allowing a plea of former jeopardy or 
acquittal. State v. Reid, 263 N.C. 825, 140 S.E.2d 
547 (1965); State v. Peguise, 2 N.C. App. 526, 163 
S.E.2d 294 (1968). 
Judgment Non Obstante Veredicto. 

Where there is a verdict convicting a defendant 
of a misdemeanor under the provisions of a 
statute prohibiting the drawing of a worthless 
check on a bank under certain conditions, and a 
judgment has been rendered in favor of the 
defendant non obstante veredicto, the State may 
appeal under the provisions of this section. State 
v. Yarboro, 194 N.C. 498, 140 S.E. 216 (1927). 
Taxing Prosecutor with Costs. — An appeal 

lies from the judgment of a justice of the peace 
taxing the prosecutor with costs, such taxing 
being in the nature of a civil judgment. State v. 
Morgan, 120 N.C. 564, 26 S.E. 634 (1897). 

The State has no right of appeal from an 
order of mistrial. State v. Helms, 16 N.C. App. 
162, 191 S.E.2d 375 (1972). 

The judgments from which the State can 
appeal are listed in this section, and an order of 
mistrial is not included therein. State v. Allen, 
279 N.C. 492, 183 S.E.2d 659 (1971). 

Or from Action of Trial Judge in Errone- 

ously Entering Plea of Not Guilty. — The State 
has no right of appeal from the action of the trial 
judge in striking out a plea of guilty and 
entering erroneously a plea of not guilty and 
discharging the prisoner, upon a trial for an 
indictable offense. State v. Branner, 149 N.C. 
559, 63 S.E. 169 (1908). 

Or upon Motion to Dismiss. — This section 
does not list ‘upon a motion to dismiss” as one 
of the instances in which the State can appeal 
from an adverse judgment. State v. Horton, 7 
N.C. App. 497, 172 S.E.2d 887 (1970). 

Defendant’s motion to dismiss a prosecution 
on the ground that he had been denied his 
constitutional right to a speedy trial is neither 
a demurrer nor a motion to quash within the 
meaning of this section. State v. Horton, 7 N.C. 
App. 497, 172 8.E.2d 887 (1970). 

Or from Order Overruling Motion to Amend 
Record. — No appeal lies by the State from an 
order overruling a motion to amend the record. 
State v. Swepson, 82 N.C. 541 (1880). 

The refusal of the court to mark one as 
prosecutor of record is not one of the cases 

enumerated in this section in which the State 
may appeal. State v. Moore, 84 N.C. 724 (1881). 

Nor Is Ruling Remanding Case for Lighter 
Sentence. — This section does not include a 
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ruling of the superior court remanding acasefor N.C. 168, 141 S.E.2d 252 (1965); State v. 
the imposition of a lesser sentence. State v. Matthews, 270 N.C. 35, 153 S.E.2d 791 (1967); 
Davidson, 124 N.C. 839, 32 S.E. 957 (1899). State v. McBane, 276 N.C. 60, 170 S.E.2d 913 

Or Acquittal in Consequence of Erroneous (1969); State v. Lassiter, 9 N.C. App. 255, 175 
Charge. — When a defendant has once been _S.E.2d 689 (1970); State v. Cox, 13 N.C. App. 221, 
tried and acquitted upon an indictment good in 185 S.E.2d 31 (1971); State v. Williams, 283 N.C. 
form, no appeal lies even though the acquittal is 550, 196 S.E.2d 756 (1973); State v. Coats, 17 N.C. 
in consequence of the erroneous charge of the App. 407, 194 S.E.2d 366 (1973); State v. 
presiding judge. State v. West, 71 N.C. 263 ane 19 N.C. App. 753, 200 S.E.2d 202 
1874). . 
; ioe in State v. Lancaster, 169 N.C. 284, Stated in State v. Hinson, 123 N.C. 765, 31S.E. 

indictment); State v. Parker, 209 N.C. 32, 182 s Pak State v. Morris, 208 N.C. 44, 179 S.E. 

yb deni earch gator a an Cited in State v. Lawrence, 213 N.C. 674, 197 

N.C. 664, 46'S.E.2d 860 (1948); State v. Wilkes, 5-E..586, 116 A.L.R..1366 (1988), Stataiyatanon, 
288 N.C. 645, 65 S.E.2d 129 (1951) (order | 215 N.C...161, 1 S.E.2d 52), aaa 
quashing indictment); State v. Furmage, 250 Thomas, 215 N.C. 181, 1 S.E.2d 533 (1939); State 

N.C. 616, 109 S.E.2d 563 (1959); State v. V. Everett, 244 N.C. 596, 94 S.E.2d 576 (1956); 

Fesperman, 264 N.C. 160, 141 §.E.2d 255 (1965); State v. Hales, 256 N.C. 27, 122 S.E.2d 768 
State v. Hucks, 264 N.C. 160, 141 S.E.2d 299 (1961); State -v. Hundley, 272 N.C. 491, 168 
(1965); State v. Teeter, 264 N.C. 162, 141S.E.2d 8-H.2d 582 (1968); State v. Dorsett, 3 N.C. App. 
253 (1965); State v. Stogner, 264 N.C. 163, 141 331, 164 S.E.2d 607 (1968); State v. Martin, 7 N.C. 

S,E.2d 248 (1965); State v. McCall, 264.N.C. 165, APP. 582, 173 S.E.2d 47 (1970); In re Newsome, 
141 S.E.2d 250 (1965); State v. Fesperman, 264 21 N.C. App. 345, 204 S.E.2d 220 (1974). 

§ 15-180. Appeal by defendant to appellate division. — In all cases of 
conviction in the superior court for any criminal offense, the defendant shall 
have the right to appeal, on giving adequate security to abide the sentence, 
judgment or decree of the appellate division; and the appeal shall be perfected 
and the case for the appellate division settled, as arated in civil actions. (1818, 
Cxyos sae ee Re c. c. 4, s. 21; Code, s. 1284; Rev., s. 3277; C. S., s. 4650; 
1969, c. 44, s. 36.) 

Cross References. — As to when appeal In criminal cases the right of appeal by a 
taken, see § 1-279. As to perfection of appeal, see convicted defendant from a final judgment is 
§ 1-282 and note. As to essentials of transcript, unlimited in the courts of North Carolina. State 
see § 1-284 and note. As to undertaking on _ v. Rhinehart, 267 N.C. 470, 148 S.E.2d 651 (1966); 
appeal in civil cases, see § 1-285 and note. State v. May, 8 N.C. App. 423, 174 S.E.2d 633 

Editor’s Note. — Session Laws 1973, c. 47, (1970); State v. Lowry, 10 N.C. App. 717, 179 
authorized the terms “solicitor” and “district 5S-E.2d 888 (1971). 
attorney” to be used interchangeably. In the same statute wherein provision was 

Appeals in criminal cases are controlled by made for the organization of the Supreme Court 
this section. State v. Rooks, 207 N.C. 275,176 in 1818, it was declared that appeals might be 
S.E. 752 (1934). taken from the sentence or judgment of the 

The right t iceha g superior court “in any cause of action, civil or 
5 Bla Mag 305 <i cgreere ae Tid Clas} tate criminal,” thus establishing the policy, ever 

since adhered to, of unlimited right of appeal to 
Appeal as Substitute for Common-Law _ the Supreme Court (now the appellate division) 

Writs. — At common law there was no appeal by any party aggrieved. This right ought not to 
from the decision of any of the courts, high or _ be denied or abridged, nor should the attempt to 
low, and these decisions could only be reviewed exercise this right impose upon the defendant an 

by writ of error or writ of false judgment. In additional penalty or the enlargement of his 
North Carolina appeals are used as a substitute sentence. State v. May, 8 N.C. App. 423, 174 
for those writs. State v. Bailey, 65 N.C. 426 §.E.2d 633 (1970). 
(1871); State v. Webb, 155 N.C. 426, 70 S.E. 1064 And Is Easily Abused. — The unlimited right 

(1911). ‘of a defendant to appeal is easily abused by an 
The right of appeal is unlimited in the courts indigent defendant who may appeal without cost 

of North Carolina. State v. Darnell, 266 N.C.640, to himself. State v. Darnell, 266 N.C. 640, 146 
146 S.E.2d 800 (1966). S.E.2d 800 (1966). 
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Review after Plea of Guilty. — A defendant 
has the right to appeal even if he pleads guilty. 
State v. May, 8 N.C. App. 423, 174 S.E.2d 633 
(1970). For present provisions as to review after 
plea of guilty or nolo contendere, see 8 15-180.2. 

This right of appeal is a substantial right. 
State v. Rhinehart, 267 N.C. 470, 148 S.E.2d 651 
(1966); State v. May, 8 N.C. App. 428, 174 S.E.2d 
633 (1970); State v. Lowry, 10 N.C. App. 717, 179 

S.E.2d 888 (1971). 
Exercise of Right Should Not Prejudice 

Defendant. — While the trial judge has the 
discretionary power to change the sentence 
during the term, where it appears of record that 
after prayer for judgment was continued, with 
defendant’s consent, upon specified terms, the 
court, upon learning of defendant’s intention to 
appeal, struck that judgment out and imposed a 
jail sentence, the cause will be remanded for 
resentence, since defendant’s exercise of his 
right to appeal under this section should not 
prejudice him in any manner. State v. Patton, 221 
N.C. 117, 19 S.E.2d 142 (1942); State v. 
Rhinehart, 267 N.C. 470, 148 8.E.2d 651 (1966). 

The trial judge may not impose a penalty on 
the exercise of the right to appeal. State v. 
Lowry, 10 N.C. App. 717, 179 S.E.2d 888 (1971). 

If an appeal is allowed, it is not to be supposed 
that any penalty is attached thereto or imposed 
as a result thereof. State v. May, 8 N.C. App. 
423, 174 S.E.2d 633 (1970). 
And Sentence May Not Be Suspended on 

Conditions Conflicting with Such Right. — 
The execution of a sentence in a criminal action 
may not be suspended on conditions that conflict 
with the defendant’s right of appeal. State v. 
Rhinehart, 267 N.C. 470, 148 S.E.2d 651 (1966); 
State v. May, 8 N.C. App. 423, 174 S.E.2d 633 
(1970). 
Where defendant could not meet the 

conditions upon which execution of the 
judgment was suspended if he exercised his 
right to appeal, under this section, the judgment 
on this count is erroneous, and the cause 
remanded for proper judgment thereon. State v. 
Calcutt, 219 N.C. 545, 15 S.E.2d 9 (1941). 

It is an unwarranted interference with 
defendant’s right of appeal where the trial court, 
upon learning of defendant’s intention to appeal, 
strikes defendant’s suspended sentences and 
imposes active sentences. State v. May, 8 N.C. 
App. 4238, 174 S.E.2d 633 (1970). 

Increase in Sentence. — A trial judge may 
increase the sentence given a defendant only 
where the record does not sustain the 
suggestion that the defendant was being 
penalized for announcing his intention to appeal. 
State v. Lowry, 10 N.C. App. 717, 179 S.E.2d 888 
(1971). 

It is incumbent upon the trial judge to correct 
a sentence which is less than the statutory 
minimum in such a manner as to preclude any 
inference that the greater sentence was given as 
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a penalty for exercising the right of appeal. Such 
an inference has a chilling effect on the exercise 
of the right to appeal and cannot be tolerated. 
State v. Lowry, 10 N.C. App. 717, 179 S.E.2d 888 
(1971). 

Defendant Entitled to Lesser Sentence. — 
Where a defendant was convicted and sentenced 
to 45 days in jail, and the minimum statutory 
sentence was six months, and the sentence was 
increased to six months only after the defendant 
had notified the court of his intention to appeal, 
the trial judge was held to have allowed the 
inference that the greater sentence was imposed 
as a penalty for exercising the right of appeal, 
and the defendant was entitled to the lesser 
sentence. State v. Lowry, 10 N.C. App. 717, 179 
S.E.2d 888 (1971). 

The rules governing appeals are mandatory, 
not directory. State v. Lewis, 9 N.C. App. 328, 
176 8.E.2d 1 (1970). 

Authority of Court from Which Appeal 
Taken. — After an appeal is taken, the court 
from which it is taken has no authority with 
reference to the appellate procedure except that 
specifically conferred upon it by the statute. 
State v. Atkinson, 275 N.C. 288, 167 S.E.2d 241 
(1969). 

Appeal Lies Only from Final Judgment. — 
The right to appeal is wholly statutory, and a 
defendant may appeal only from a conviction or 
from some judgment that is final in its nature. 
Thus an appeal from the denial of defendant’s 
plea in abatement will be dismissed as being an 
appeal from an interlocutory judgment. State v. 
Blades, 209 N.C. 56, 182 S.E. 714 (1935). 
A defendant is entitled to appeal only from 

conviction in the superior court or some final 
judgment thereof, and an appeal from an order 
of the superior court remanding the case to the 
recorder’s court will be dismissed. State v. 
Rooks, 207 N.C. 275, 176 S.E. 752 (1934). 

The statute does not provide for an appeal in 
criminal cases except from a final judgment. 
Hence, upon the indictment of members of the 
armed forces of the United States by State 
authorities, an appeal from an adverse ruling on 
objection to jurisdiction is premature. State v. 
Inman, 224 N.C. 531, 31 S.E.2d 641 (1944). 

No Appeal from Order Overruling Motion to 
Quash Indictment. — Where an appeal was 
sought from an order overruling a motion to 
quash an indictment, the appeal was dismissed, 
since the order was interlocutory and did not 
determine the cause. State v. Baker, 240 N.C. 
140, 81 S.E.2d 199 (1954). 
Or from Denial of Motion to Suppress 

Evidence. — A denial of a motion to suppress 
evidence is not a final judgment, and therefore 
appeal from such an order is premature. State 
v. Bryant, 12 N.C. App. 530, 183 S.E.2d 824 
(1971). 

Or Where Defendant Was Acquitted. — 
Defendant was not convicted, but was acquitted. 
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There was no judgment on conviction, or 
judgment prejudicial to the defendant final in its 
nature. The defendant therefore had no right to 
appeal to the Supreme Court and the Supreme 
Court is without jurisdiction to entertain the 
appeal, or to decide the questions presented by 
defendant’s assignment of error. State v. Hiatt, 
211 N.C. 116, 189 S.E. 124 (1937). 

Period in Which Appeal to Be Taken. — 
Under this section and § 1-279 an appeai ‘must 
be taken by a defendant in a criminal action 
within 10 days after rendition of judgment, 
unless the record shows an appeal taken at the 
trial. Van Mitchell v. North Carolina, 247 F. 

Supp. 139 (E.D.N.C. 1964). 
This section, by incorporating the provisions 

of § 1-279, provides that notice of appeal must 
be filed within 10 days after rendition of 
judgment. The constitutionality of this 
requirement was upheld by the Supreme Court 
of the United States in Brown v. Allen, 344 U.S. 
443, 73 S. Ct. 397, 97 L. Ed. 469 (1953). Fox v. 
North Carolina, 266 F. Supp. 19 (E.D.N.C. 1967). 

Extension of Time for Serving Statement of 
Case on Appeal. — Under this section and § 
1-282, only the judge who tried a case can extend 
the time for serving the statement of the case 
on appeal. State v. Lewis, 9 N.C. App. 323, 176 
S.E.2d 1 (1970). 

This section and § 1-282 do not authorize a trial 
judge to grant an appellant another extension of 
time to serve statement of case on appeal after 
the expiration of the session at which the 
judgment was entered. However, the trial judge 
is given authority to do this under Rule 50 of the 
Rules of Practice in the Court of Appeals. State 
v. Lewis, 9 N.C. App. 328, 176 S.E.2d 1 (1970). 

Review Where Case on Appeal Not Served 
within Time Fixed. — In the absence of a case 
on appeal served within the time fixed by the 
statute, or by valid enlargement, the appellate 
court will review only the record proper and 
determine whether errors of law are disclosed on 
the face thereof. State v. Lewis, 9 N.C. App. 328, 
176 S.E.2d 1 (1970). 

Failure of Prison Authorities to Mail 
Prisoner’s Notice of Appeal. Where 
petitioner was convicted on April 18, 1962, and, 
on April 21, 1962, wrote trial judge a letter 
expressing his desire to appeal and delivered the 
letter to prison authorities on April 21 to be 
mailed to the trial judge, and it was so mailed on 
April 27, and thereafter, the trial judge informed 
petitioner that he had failed to give notice of 
appeal in apt time, the petitioner, being an 
indigent prisoner without counsel at the time of 
his attempted appeal, was denied the statutory 
right to appellate review and his constitutional 
right of equal protection of the law. Van Mitchell 
v. North Carolina, 247 F. Supp. 139 (E.D.N.C. 
1964). 
Bond Necessary. — An appeal by the 

defendant to the Supreme Court will be 
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dismissed where no appeal bond is filed, if there 
is no order allowing the appeal without such 
bond. State v. Patrick, 72 N.C. 217 (1875); State 
v. Spurtin, 80 N.C. 362 (1879). 

Where the defendant appealed in three cases 
without giving appeal bond, and it appeared that 
he had obtained leave to appeal without bond in 
one case only, it was held that the other, cases 
would be dismissed. State v. Hamby, 126 N.C. 
1066, 35 S.E. 614 (1900). 

As to when defendant may appeal without 
bond, see § 15-181. 

Appeal without Bond “by Consent”. — 
Where an appeal without bond or affidavit was 
allowed by consent it was held not to be in 
compliance with the section. State v. Kerns, 90 
N.C. 650 (1884). 

It is the duty of appellant to see that the 
record is properly made up and transmitted. 

State v. Jenkins, 234 N.C. 112, 66 S.E.2d 819 
(1951); State v. Roux, 263 N.C. 149, 189 S.E.2d 
189 (1964), commented on in 43 N.C.L. Rev. 596 
(1965); State v. Childs, 269 N.C. 307, 152 S.E.2d 
453 (1967). 

Although the primary duty of preparing and 
docketing a true and adequate transcript of the 
record and case on appeal in a criminal case rests 
upon defense counsel, it is the duty of the 
solicitor to scrutinize the copy which appellant 
serves upon him. If it contains omissions, errors, 
or misleading juxtapositions, it is the solicitor’s 
responsibility to file exceptions or a countercase 
within his allotted time. State v. Fox, 277 N.C. 
1, 175 S.E.2d 561 (1970); State v. Fields, 279 N.C. 
460, 183 S.E.2d 666 (1971); State v. Fowler, 285 
N.C. 90, 203 S.E.2d 803 (1974). 

It is the duty of the defendant to see that the 
record is properly made up and transmitted, and 
when the matter complained of does not appear 
of record, defendant has failed to show 
prejudicial error. State v. Kirby, 15 N.C. App. 
480, 190 S.E.2d 320 (1972). 

Defense counsel, as officers of the court, 
have a duty to see that reporting errors are 
corrected; their duty to a client does not 
embrace the right to perpetuate and take 
advantage of such mistakes. State v. Fields, 279 
N.C. 460, 183 S.E.2d 666 (1971). 

Decision to Appeal Belongs to Client. — 
Every lawyer, retained or appointed, has a 
primary obligation to give his client sound 
professional advice and a candid opinion of the 
merits and probable result of an appeal, and to 
attempt to dissuade his client from appealing on 
frivolous grounds, but in the final analysis the 
decision to appeal belongs to the client. Virgil v. 
Harris, 299 F. Supp. 509 (E.D.N.C. 1969). 

And Views of Counsel Are Not Permitted to 
Thwart Exercise of Right. — The views of 
counsel concerning the trial and probable 
outcome of an appeal are not permitted to 
thwart an indigent’s exercise of his right to 
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appeal. Virgil v. Harris, 299 F. Supp. 509 
(E.D.N.C. 1969). 
A layman is not required to act as co-counsel 

on appeal and to comb the record for errors in 
the trial for the benefit of court-assigned 
counsel. Virgil v. Harris, 299 F. Supp. 509 
(E.D.N.C. 1969). 
Withdrawal of Court-Appointed Counsel. — 

If a court-appointed counsel finds his case to be 
wholly frivolous, after a conscientious 
examination of it, he should so advise the court 
and request permission to withdraw. That 
request must, however, be accompanied by a 
brief referring to anything in the record that 
might arguably support the appeal. A copy of 
counsel’s brief should be furnished the indigent 
and time allowed him to raise any points that he 
chooses; the court — not counsel — then 
proceeds, after a full examination of all the 
proceedings, to decide whether the case is 
wholly frivolous. If it so finds, it may grant 
counsel’s request to withdraw and dismiss the 
appeal insofar as federal requirements are 
concerned, or proceed to a decision on the merits, 
if state law so requires. On the other hand, if it 
finds any of the legal points arguable on their 
merits (and therefore not frivolous) it must, 
prior to decision, afford the indigent the 
assistance of counsel to argue the appeal. Virgil 
v. Harris, 299 F. Supp. 509 (E.D.N.C. 1969). 

Appeal Not Waived by Consent to Terms of 
Judgment. — Defendant’s consent to the terms 
of a judgment does not constitute a waiver of his 
right of appeal for errors to be assigned. State 
v. Rhinehart, 267 N.C. 470, 148 S.E.2d 651 (1966); 
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State v. May, 8 N.C. App. 4238, 174 S.E.2d 633 
(1970). 

Defendant Held Not to Have Knowingly and 
Intelligently Waived His Right of Appeal. — 
See Fox v. North Carolina, 266 F. Supp. 19 
(E.D.N.C. 1967). 

Appeal Held Not Intelligently Waived by 
Indigent. — See State v. Roux, 263 N.C. 149, 139 
S.E.2d 189 (1964), commented on in 43 N.C.L. 
Rev. 596 (1965). 

Indigent did not knowingly and intentionally 
waive his right to an appellate review and did not 
instruct his counsel to abandon the appeal. Virgil 
v. Harris, 299 F. Supp. 509 (E.D.N.C. 1969). 

Applied in State v. Cannon, 227 N.C. 336, 42 
S.E.2d 343 (1947); State v. Gaskins, 237 N.C. 438, 
75 S.E.2d 107 (1953); State v. Grundler, 249 N.C. 
399, 106 S.E.2d 488 (1959); State v. Staten, 271 
N.C. 600, 157 S.E.2d 225 (1967). 

Quoted in Veazey v. City of Durham, 231 N.C. 
357, 57 S.E.2d 377 (1950); Pitts v. North Carolina, 
267 F. Supp. 870 (M.D.N.C. 1967). 

Stated in State v. Cruse, 238 N.C. 53, 76S.E.2d 
320 (1958). 

Cited in Current v. Church, 207 N.C. 658, 178 
S.E. 82 (1935); State v. Stephenson, 247 N.C. 232, 

100 S.E.2d 326 (1957); State v. Grundler, 251 
N.C. 177, 111 S.E.2d 1 (1959); State v. Graves, 
251 N.C. 550, 112 S.E.2d 85 (1960); Anders v. 
Turner, 379 F.2d 46 (4th Cir. 1967); State v. 
White, 274 N.C. 220, 162 S.E.2d 473 (1968); State 
v. Hickman, 2 N.C. App. 627, 163 S.E.2d 632 
(1968); State v. Weiderman, 19 N.C. App. 758, 
200 S.E.2d 202 (1978). 

§ 15-180.1. Defendant may appeal from a suspended sentence. — In all 
criminal cases in the inferior courts and in the superior courts of this State a 
defendant may appeal from a suspended sentence under the same rules as from 
any other judgment in a criminal case. The purpose of this section is to provide 
that by giving notice of app pe) the defendant does not waive his acceptance of 
the terms of suspension of sentence. Instead, by giving notice of appeal, the 
Bory takes the position that there is error of law in his conviction. (1959, 
ea017, 

Applied in State v. Green, 251 N.C. 141, 110 
S.E.2d 805 (1959); State v. Foye, 254 N.C. 704, 
120 S.E.2d 169 (1961); State v. Beach, 283 N.C. 
261, 196 S.E.2d 214 (1973). 

S.E.2d 660 (1960); State v. Baynard, 4 N.C. App. 
645, 167 S.E.2d 514 (1969). 

Stated in State v. Gallamore, 6 N.C. App. 608, 
170 S.E.2d 573 (1969). 

Quoted in State v. Warren, 252 N.C. 690, 114 

§ 15-180.2. Appeal after plea of guilty or nolo contendere. — 
Notwithstanding any other provision of law, when a defendant pleads guilty or 
nolo contendere to a charge pete in the superior court division of the General 
Court of Justice, there shall be no right of appeal to the ps division of 
such plea of guilty or nolo contendere but such defendant shall have the right 
to petition the appellate division for the issuance of a writ of certiorari to review 
the proceedings in the superior court division of the General Court of Justice. 
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In the event the sentence imposed is life imprisonment the petition shall be 
Ee to the Supreme Court; in all other cases it shall be directed to the Court 
of Appeals. 

Petitions for writ of certiorari made under the provisions of this section shall 
be - provided in the Rules of Practice in the appellate division. (19738, c. 122, 
Sil. 

Applied in State v. Hunnicutt, 19 N.C. App. 
581, 199 S.E.2d 504 (1978). 

§ 15-181. Defendant may appeal without security for costs. — Whenever 
an indigent entitled to counsel under the provisions of Chapter 7A, Subchapter 
IX, has been convicted in the superior court, he shall have the right to appeal 
without giving security for costs. (1869-70, c. 196, s. 1; Code, s. 1235; Rev., s. 
3278; C. ’ s. 4651; 1933, c. 197; 1937, c. 330; 1951; ¢°81; 1963 PerSaee Boo ore. 
T013050"1: 

Cross Reference. — As to appeals in forma N.C. 601, 166 S.E. 734 (1932); Powell v. Moore, 
pauperis in civil cases, see § 1-288 and note 204 N.C. 654, 169 S.E. 281 (1933); State v. 
thereto. Holland, 211 N.C. 284, 189 S.E. 761 (19387); State 

Editor’s Note. — For comment on 1933 and _ v. Robinson, 214 N.C. 365, 199 S.E. 270 (1938); 
1937 amendments, see 15 N.C.L. Rev. 347. State v. Mitchell, 221 N.C. 460, 20 S.E.2d 292 
Former Law. — For cases construing this (1942). 

section as it stood before the 1969 amendment, Applied in State v. Starnes, 92 N.C. 973 (1886); 
see State v. Divine, 69 N.C. 390 (1873); State v. State v. Wylde, 110 N.C. 500, 15 S.E. 5 (1892); 

Dixon, 71 N.C. 204 (1874); State v. Patrick, 72 State v. Atkinson, 141 N.C. 734, 538 S.E. 228 
N.C. 217 (1875); State v. Moore, 938 N.C. 500 (1906); State v. Lampkin, 227 N.C. 620, 44 S.E.2d 
(1885); State v. Low, 103 N.C. 350, 9 S.E. 411 30 (1947); State v. Parrott, 228 N.C. 752, 46 
(1889); State v. Duncan, 107 N.C. 818, 12S.E.382 $.E.2d 851 (1948); Virgil v. Harris, 299 F. Supp. 
(1890); State v. Perkins, 117 N.C. 697, 23S.E.274 509 (E.D.N.C. 1969). 
(1895); State v. Gatewood, 125 N.C. 694, 34 S.E. Cited in State v. Brumfield, 198 N.C. 613, 152 
543 (1899); Honeycutt v. Watkins, 151 N.C. 652, S.E. 926 (1930); State v. Brooks, 224 N.C. 627, 31 
65 S.E. 762 (1909); State v. Parish, 151 N.C. 659, S.E.2d 754 (1944); State v. Grundler, 251 N.C. 
65 S.E. 762 (1909); State v. Martin, 172 N.C.977, 177, 111 S.E.2d 1 (1959); State v. White, 274 N.C. 
90 S.E. 502 (1916); State v. Bynum, 199 N.C. 376, 220, 162 S.E.2d 473 (1968); Turner v. North 
154 S.E. 918 (1930); State v. Marion, 200 N.C. Carolina, 412 F.2d 486 (4th Cir. 1969). 
715, 158 S.E. 406 (1931); State v. Stafford, 203 

§ 15-182. Appeal granted; bail for appearance. — The affidavit required in 
the preceding section eee 15-181] may be filed at any time during the term or 
within 10 days from the adjournment of the term either with the judge or the 
clerk, and it shall be the duty of the judge or the clerk on filing the affidavit 
to grant the ppee without security for costs. (1869-70, c. 196, s. 2; Code, s. 1236; 
Rev., s. 3279; C. S., s. 4652; 1929, c. 236, s. 1; 1978, c. 1286, s. 14.) 

Editor’s Note. — The 1973 amendment, Correction of Errors Allowed by § 1-288 
effective July 1, 1975, deleted ‘and for any Applies to Civil Cases Only. — The amendment 
bailable offense the judge shall require the to § 1-288 permitting correction of errors or 
defendant to enter into recognizance in a omissions in the affidavit or certificate of 
reasonable sum to make his appearance at the counsel in pauper appeals at any time prior to 
first term of the superior court to be held in the _ the hearing of the argument of the case, applies 
county and to further answer the charge only to appeals in civil actions and not to appeals 
preferred” at the end of the section. in criminal prosecutions under this section and 

See the Editor’s note following the analysis to at Wi Vv. Mitchell, 221 N.C. 260520 es 
this Chapter. : 

The affidavit for appeal in forma pauperis 
Section 15-181, as amended in 1969, no longer must be made during the trial term or within 10 

contains provisions as to an affidavit. days after the adjournment thereof in order for 

86 



§ 15-183 CH. 15. CRIMINAL PROCEDURE § 15-184 

the Supreme Court to acquire jurisdiction of the exceptions defendant undertakes to have 
appeal, but in a capital case the Supreme Court considered on the appeal. State v. Harrell, 226 
will nevertheless examine the exception or N.C. 748, 40 S.E.2d 205 (1946). 

§ 15-183. Custody of convicted persons not released. — Any person who 
shall appeal to the appellate division of the General Court of Justice, having been 
sentenced to a term of imprisonment for longer than 30 days, and is not released 
pending appeal, such person may be placed in the custody of the Secretary of 
Correction until such time as he may be released upon bail or by other lawful 
means and pending the action of the appellate division. (1850-1, c. 2; R. C., ¢. 35, 
s. 12; Code, s. 1181; Rev., s. 3280; C. 8., s. 4653; 1953, c. 56; 1969, c. 542, s. 1; 
Paoceizoz.s. 10; c. 1286,.s..15.) 

Cross References. — As to right of bail to deleted “pursuant to this section” following 
surrender principal, see § 15-122. As to release ‘and is not released.” 
pending appeal, see § 15A-536. For comment on the 1953 amendment, see 31 

Editor’s Note. — The first 1973 amendment N.C.L. Rev. 405 (1958). 
substituted “Secretary of Correction” for Opinions of Attorney General. — Mr. Martin 
“Commissioner of Correction.” R. Peterson, N.C. Department of Correction, 40 

The second 1973 amendment, effective July 1, N.C.A.G. 163 (1969). 
1975, deleted the former first paragraph of the Cited in In re Ferguson, 235 N.C. 121, 68 
section, relating to bail pending appeal, and  S.E.2d 792 (1952). 

§ 15-183.1: Repealed by Session Laws 1971, c. 377, s. 32. 

§ 15-184. Appeal not to vacate judgment; stay of execution. — In criminal 
cases an appeal to the appellate division shall not have the effect of vacating 
the judgment appealed from, but upon perfecting the appeal as now required 
by law, either by giving bond or obtaining an order allowing appeal in forma 
auperis, there shall be a stay of execution during the pendency of the appeal. 
he clerk of the superior court shall, after execution is stayed, as provided in 

this section, notify the Attorney General thereof. Said notice shall give the name 
of defendant, the crime of which he was convicted and if the statutory time for 
perfecting the appeal has been extended by agreement or otherwise, the time 
of such extension. If for any reason the defendant should wish to withdraw his 
appee before the same is docketed in the appellate division, he may appear 
before the clerk of the superior court in which he was convicted and request in 
writing withdrawal of the appeal. The said clerk shall file and make an entry 
of such withdrawal and shale if a sentence be called for, issue a commitment 
and deliver same to the sheriff. The sentence shall begin as of the date of the 
issuance of the commitment. (1887, c. 191, s. 1; c. 192, s. 4; Rev., s. 3281; 1919, 
c. 5; C. S., s. 4654; 1955, c. 882; 1969, c. 44, s. 38.) 

Cross Reference. — As to credit against new trial for newly discovered evidence, the 
sentence on second conviction for time spent in motions are coram non judice. State v. Casey, 
prison under first conviction, see §§ 15-196.1 201 N.C. 185, 159 S.K. 337 (1931). 

through 15-196.4. Clerk to Notify Attorney General of Appeal. 
Editor’s Note. — Session Laws 1969, c. 266, _— Where an appeal is taken in a criminal case 

which amended this section, was repealed by and the execution of the judgment stayed under 
Session Laws 1969, c. 888, which enacted § this section, the clerk of the superior court is 
15-186.1 (now repealed) in its place. required to notify the Attorney General of the 
The effect of an appeal is to stay all appeal, and, if the statutory time for perfecting 

proceedings in the lower court pending the the appeal is extended, he should notify him of 
disposition of the appeal, and where, after such extension. State v. Etheridge, 207 N.C. 801, 
appeal bond has been given, the defendant 178 S.E. 556 (1935); State v. Watson, 208 N.C. 70, 
makes motions before the superior court judge 179 S.E. 455 (1935). 
for a mistrial for prejudice of jurors and for a 
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Effect of Failure to Serve Statement of Case Essence of Section Obliterated by Former § 
within Time Fixed. — Where defendants fail to 15-186.1. — See Brooks v. Blackledge, 353 F. 
make out and serve their statement of case on Supp. 955 (W.D.N.C. 1978). 
appeal within the time fixed, they lose their right Withdrawal of Appeal by Indigent. — If an 
to prosecute the appeal, and the motion of the _indigent’s court-appointed counsel was under 
Attorney General to docket and dismiss will be the impression that the indigent desired to 
allowed, but where defendants have been withdraw his appeal, he should have followed 
convicted of a capital felony, this will be done the statutory procedure under this section 
only after an inspection of the record for errors rather than abandoning the appeal simply 
appearing upon its face. State v. Allen, 208. N.C. because the indigent failed affirmatively to 
672, 182 S.E. 140 (1935). See also State v. instruct him to proceed. Virgil v. Harris, 299 F. 
McLeod, 209 N.C. 54, 182 S.E. 713 (1935). Supp. 509 (E.D.N.C. 1969). 

Conditions on Suspension of Execution. — Applied in State v. Casey, 201 N.C. 620, 161 
Suspension of execution of judgment must not  S.E. 81 (1931); Current v. Church, 207 N.C. 658, 
be so conditioned as to interfere with right of 178 S.E. 82 (1935). 

appeal. State v. Calcutt, 219 N.C. 545, 15 S.E.2d 
9 (1941). 

§ 15-185. Judgment for fines docketed; lien and execution. — When the 
sentence in whole or in part directs the payment of a fine, the judgment shall 
be docketed by the clerk and be a lien on the real estate of the defendant in the 
Same manner as judgments in civil actions, and executions thereon shall only 
be stayed, upon an appeal taken, by security being given in like manner as is 
required in civil cases. Should the judgment be affirmed upon appeal to the 
appellate division, the clerk of the superior court, on receipt of the certificate 
from the appellate division, shall issue execution on such judgment. (1887, c. 191, 
S. 6; Rey., 8. 252, C..S., 8. 4655; 1969, c. 44, s. 39.) 

Cross Reference. — As to stay of execution the judgment. Osborne v. Board of Educ., 207 
upon appeal in civil cases, see § 1-289 et seq. N.C. 508, 177 S.E. 642 (1935). 
Time Lien Attaches. — A judgment for a fine, Cited in Current v. Church, 207 N.C. 658, 178 

duly docketed, constitutes a lien on the real  S.E. 82 (1935); State v. Ferebee, 266 N.C. 606, 
estate of defendant, under this section, which 146 S.E.2d 666 (1966). 
lien attaches immediately upon the docketing of 

§ 15-186. Procedure upon receipt of certificate of appellate division. — The 
clerk of the superior court in all cases where the judgment has been affirmed 
(except where the conviction is a capital felony), shall forthwith on receipt of 
the certificate of the opinion of the appellate division notify the sheriff, who shall 
proceed to execute the sentence which was appealed from. In criminal cases 
where the judgment is not affirmed the cases shall be placed upon the docket 
for trial at the first ensuing criminal session of the court after the receipt of 
such certificate. (1887, c. 192, s. 3; Rev., s. 3283; C. S., s. 4656; 1969, c. 44, s. 40; 
1978, c. 1141, s. 18.) 

Editor’s Note. — The 1973 amendment authority to issue a mittimus upon receipt of 
substituted “criminal session” for “term” inthe certificate of opinion of the Supreme Court 
second sentence. affirming the judgment. State v. Bowser, 232 

This section applies to final judgments N.C. 414, 61 S.E.2d 98 (1950). 
where nothing further is required to be done oe I 
by the courtsand not:to orders suspending the The fact that petitioner made a motion for 

Stead Mia tancnel coll Arnriarich®s with a new trial on the ground of newly discovered 
— Soha: di ntectd T P 930 N ¢. evidence, upon receipt by the superior court of 
rr 61. E24 08 (19 50) Te LOWSES ‘“: certification of the Supreme Court’s affirmance, 

, po _ did not suspend or otherwise affect the express 
Where defendant appealed from a conviction provisions of this section or entitle petitioner to 

of willful failure to support his illegitimate child bond as a matter of right pending hearing 
notwithstanding the suspension of execution of _ thereon. State v. Renfrow, 247 N.C. 55, 100 
judgment, neither the clerk nor his deputy had —_S.E.2d 315 (1957). 
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Cited in State v. Lewis, 7 N.C. App. 178, 171 
S.E.2d 793 (1970). 

§ 15-186.1: Repealed by Session Laws 1973, c. 44, s. 1. 

Cross Reference. — As to credits against the 
service of sentences and for attainment of prison 
privileges, see §§ 15-196.1 through 15-196.4. 

ARTICLE 19. 

Execution. 

§ 15-187. Death by administration of lethal gas. — Death by electrocution 
under sentence of law is hereby abolished and death by the administration of 
ye gas substituted therefor. (1909, c. 443, s. 1; C.S., s. 4657; 1935, c. 294, s. 
1 

Cross Reference. — As to punishment for date of the statute although defendant was tried 
capital crimes committed before July 1,1935,see and convicted after the effective date thereof. 
§ 15-191. State v. Hester, 209 N.C. 99, 182 S.E. 738 (1935). 

Discretionary Death Penalty Held 
Unconstitutional. — The imposition and 

See also State v. Dingle, 209 N.C. 293, 183 S.E. 
376 (1936); State v. McNeill, 211 N.C. 286, 189 

carrying out of the death penalty, under statutes 
making the penalty discretionary with the judge 
or jury, was found to constitute cruel and 
unusual punishment in violation of the Eighth 
and Fourteenth Amendments. Furman vy. 
Georgia, 408 U.S. 238, 92 S. Ct. 2726, 33 L. Ed. 
2d 346 (1972). 

This section applies only to crimes 

committed after the effective date of the 
statute, July 1, 1935, and it will not support a 
sentence of death by lethal gas imposed for a 

S.E. 872 (1937). 
Cited in State v. Jackson, 199 N.C. 321, 154 

S.E. 402 (1930); State v. Ferrell, 205 N.C. 640, 172 
S.E. 186 (1934); State v. Wall, 205 N.C. 657, 172 
S.E. 216 (1934); State v. Baxter, 208 N.C. 90, 179 
S.E. 450 (1935); State v. Horne, 209 N.C. 725, 184 
S.E. 470 (1936); State v. Brice, 214 N.C. 34, 197 
S.E. 690 (1938); State v. Hawley, 229 N.C. 167, 
48 §.E.2d 35 (1948); State v. Gibson, 229 N.C. 
497, 50 S.E.2d 520 (1948); State v. Hall, 233 N.C. 
310, 63 S.E.2d 636 (1951). 

capital crime committed prior to the effective 

§ 15-188. Manner and place of execution. — The mode of executing a death 
sentence must in every case be by causing the convict or felon to inhale lethal 
gas of sufficient quantity to cause death, and the administration of such lethal 
gas must be continued until such convict or felon is dead; and when any person, 
convict or felon shall be sentenced by any court of the State having competent 
jurisdiction to be so executed, such punishment shall only be inflicted within a 
ermanent death chamber which the superintendent of the State penitentia 

is hereby authorized and directed to provide within the walls of the North 
Carolina penitentiary at Raleigh, North Carolina. The superintendent of the 
State penitentiary shall also cause to be provided, in conformity with this Article 
and approved by the Governor and Council of State, the necessary appliances 
for the infliction of the punishment of death in accordance with the requirements 
of this Article. (1909, c. 4438, s. 2; C. S., s. 4658; 1935, ¢. 294, s. 2.) 

Cited in State v. Brooks, 206 N.C. 113, 172S.E. 
879 (1934); State v. Exum, 213 N.C. 16, 195 S.E. 

7 (1938); State v. Montgomery, 227 N.C. 100, 40 
S.E.2d 614 (1946). 

§ 15-189. Sentence of death; prisoner taken to penitentiary. — Upon the 
sentence of death being pronounced against any person in the State of North 
Carolina convicted of a crime punishable by death, it shall be the duty of the 
judge pronouncing such death sentence to make the same in writing, which shall 
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be filed in the papers in the case against such convicted person. The clerk of the 
superior court in which such death sentence is eae shall prepare a 
certified copy of said judgment or sentence of death, including therewith a copy 
of any notice or entries of appeal made in such case; if no entries or notice of 
appeal have been made or given in such case, a statement to the effect shall be 
included in the certificate of the clerk; it shall also be the duty of the district 
attorney, assistant district attorney, or attorney prosecuting in behalf of the 
State in the absence of the district attorney, to prepare and sign a certificate 
stating in substance that he prosecuted said case in behalf of the State and that 
notice or entries of appeal have or have not been made or given in said case, 
and further that he has examined a copy of said judgment or sentence of death 
certified by the clerk, including the copy of the notice or entries of appeal or 
statement to the effect that no appeal has been given, and to the best of his 
knowledge the same is correct; the certificate of said district attorney, or other 
prosecuting officer above named, shall be attached to the certified copy of said 
sentence of death, as prepared and certified by the clerk, and both certificates 
shall be transmitted by 1 clerk of the superior court in which said sentence 
of death is pronounced to the warden of the State penitentiary at Raleigh, North 
Carolina; at the same time and in the same manner, a duplicate original of said 
certificates shall be prepared by the clerk of the superior court and the district 
attorney, or other prosecuting officer above named, and the said duplicate 
original or said certificates shall be transmitted to the Attorney General of 
North Carolina. If notice of appeal is given or entries of appeal are made after 
the expiration of the term of superior court in which said sentence of death is 
pronounced, said certificates shall be prepared by the clerk of the superior court 
in which said sentence is pronounced and by the district attorney, or other 
prosecuting officer above named, prosecuting in behalf of the State, in the same 
manner and shall be transmitted as soon as possible to the warden of the State 
penitentiary at Raleigh, North Carolina, and to the Attorney General of North 
Carolina. The above certificates so prepared by the clerk of the superior court 
in which such sentence of death is pronounced and by the district attorney, or 
other prosecuting officer above named, shall be transmitted by the clerk of the 
superior court in which such sentence is pronounced to the warden of the State 
penitentiary at Raleigh, North Carolina, and to the Attorney General of North 
Carolina, not more than 20 or less than 10 days before the time fixed in the 
judgment of the court for the execution of the sentence; and in all cases where 
there is no appeal, said sentence of death shall not be carried out by the warden 
of the State penitentiary or by any of his deputies or agents until said certificates 
so prepared and transmitted by the clerk of the superior court in which said 
sentence of death is pronounced, and by the district attorney, or the prosecuting 
officer above named, have been received in the office of the warden of the State 
penitentiary at Raleigh, North Carolina. In all cases where there is no appeal 
from the sentence of death and in all cases where the sentence is pronounced 
against a prisoner convicted of the crime of rape it shall be the aa of the 
sheriff, together with at least one deputy, to convey to the penitentiary, at 
Raleigh, North Carolina, such condemned felon or convict forthwith upon the 
adjournment of the court in which the felon was tried, and deliver the convict 
or felon to the warden of the penitentiary. (1909, c. 443, s. 3; C.S., s. 4659; 1951, 
¢.\899.282 1+ 19738, "c. 47.8.2.) 

Editor’s Note. — The 1973 amendment legislative attempt to distinguish between 
substituted “district attorney” for “solicitor” conviction by plea and by verdict. State v. 
throughout this section. Watkins, 283 N.C. 17, 194 S.E.2d 800 (1973). 

No Distinction between Conviction by Plea Judgment Must Be Written and Signed by 
or by Verdict. — Since an accused may be Trial Judge. — The entry of judgment of the 
convicted by his plea as well as by a verdict, court on the verdict of guilty of a capital felony 
there is no reason to read into this section a___ by the clerk of the court on its minutes and 
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signed by the judge is not a_ sufficient 
compliance with the provisions of this section, its 
mandatory provisions requiring the judgment to 
be written and signed by the judge, and where 
it appears of record that he has failed so to do 
the case will be remanded. State v. Jackson, 199 
N.C. 321, 154 S.E. 402 (1930). 

Death Sentence without Reference to Crime. 
— A judgment sentencing defendant to death 
for the commission of a capital felony, though 
making no reference to the trial or the crime of 
which the defendant was convicted, while not 
commended is held sufficient. State v. Taylor, 
194 N.C. 738, 140 S.E. 728 (1927). 
Judgment Must Show Degree of Murder. — 

Where the judgment upon a verdict of guilty of 
murder in the first degree states that the 
defendant had been convicted of murder, the 
cause must be remanded in order that it appear 
on the face of the judgment that the conviction 
was for murder in the first degree, since the 
judgment alone is certified to the warden of the 

CH. 15. CRIMINAL PROCEDURE § 15-192 

State penitentiary. State v. Montgomery, 227 
N.C. 100, 40 S.E.2d 614 (1946). 
Where in a prosecution for murder the jury 

returns a verdict of guilty of murder in the first 
degree, the judgment of the court, which alone 
is certified to the warden of the State prison, 
under this section and 8§ 15-188, 15-190, must 
recite that the defendant had been convicted of 
murder in the first degree, and where it recites 
that the prisoner had been convicted of murder, 
and sentences the prisoner to death by 
electrocution, the case will be remanded. State 
v. Langley, 204 N.C. 687, 169 S.E. 705 (1938). 
When No Reference to Trial or Crime Is 

Made. — A judgment, while somewhat informal, 
because it made no reference to the trial or the 
crime of which the prisoner was convicted, is, 
nevertheless, sufficient to meet the 
requirements of this section. State v. Edney, 202 
N.C. 706, 164 S.E. 23 (1932). 
Applied in State v. Talbert, 282 N.C. 718, 

194 S.E.2d 822 (1973). 

§ 15-190. Person or persons to be designated by warden to execute 
sentence; supervision of execution; who shall be present. — Some guard or 
guards or other reliable person or persons to be named and designated by the 
warden from time to time shall cause the person, convict or felon against whom 
the death sentence has been so pronounced to be asphyxiated as provided by 
this Article and all amendments thereto. The asphyxiation shall be under the 
eneral supervision and control of the warden of the penitentiary, who shall 
rom time to time, in writing, name and designate the guard or guards or other 

reliable person or persons who shall cause ine erson, convict or felon against 
whom the death sentence has been pean tcats to be asphyxiated as provided 
by this Article and all amendments thereto. At such execution there shall be 
present the warden or deputy warden or.some person designated by the warden 
in his stead; the surgeon or physician of the penitentiary and six respectable 
citizens, the counsel and any relatives of such person, convict or felon and a 
minister or ministers of the gospel may be present if they so desire, and the 
board of directors of the penitentiary may provide for and pay the fee for each 
execution not to exceed thirty-five dollars ($35.00). (1909, c. 448, s. 4; C.S., s. 
4660; 1925, c. 123; 1935, c. 294, s. 3.) 

Cited in State v. Montgomery, 227 N.C. 100, 
40 S.E.2d 614 (1946). 

§ 15-191. Pending sentences unaffected. — Nothing in G.S. 15-187, 15-188, 
and 15-190 shall be construed to alter in any manner the execution of the 
sentence of death imposed on account of any crime or crimes committed before 
July 1, 1935. (1935, c. 294, s. 4.) 

Editor’s Note. — The act from which this 
section was codified changed the mode of 

executing a death sentence from electrocution to 
the administration of lethal gas. 

§ 15-192. Certificate filed with clerk. — The warden, together with the 
surgeon or physician of the Renin Ue shall certify the fact of the execution 
of the condemned person, convict or felon to the clerk of the superior court in 
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which such sentence was pronounced, and the clerk shall file such certificate 
with the papers of the case and enter the same upon the records thereof. (1909, 
c. 448, s. 5; C. S., s. 4661.) 

§ 15-193. Notice of reprieve or new trial. — Should the condemned person, 
convict or felon be granted a reprieve by the Governor or obtain a writ of error, 
or a new trial be granted by the Supreme Court of the State of North Carolina, 
or should the execution of the sentence be stayed by any competent judicial 
tribunal or proceeding, notice of such reprieve, new trial, appeal, writ of error 
or stay of execution shall be served upon the warden or deputy warden of the 
penitentiary by the sheriff of Wake County, in case such condemned person is 
confined in the penitentiary, or upon any sheriff having the custody of any such 
eer Si also upon the condemned person himself. (1909, c. 4438, s. 6; 

.»., S. 4662. 

§ 15-194. Time for execution. — In case of an appeal, should the Supreme 
Court find no error in the trial, or should the stay of execution granted by any 
competent judicial tribunal or proceeding, or reprieve by the Governor, have 
expired or terminated, or in case the certificates of the clerk of the superior court 
and of the district attorney, or other prosecuting officer as set forth in G.S. 
15-189, showing that no appeal has been entered, have not been transmitted to 
the warden of the State penitentiary at Raleigh, North Carolina, in time to carry 
out the sentence of death on Paeiiete fixed by the court in said judgment or 
sentence of death, such condemned person, convict or felon shall be executed, 
in the manner heretofore provided in this Article, upon the third Friday after 
the filing of the opinion or order of the Supreme Court or other competent 
judicial tribunal as aforesaid, or, in case of a reprieve by the Governor, such 
condemned person, convict or felon shall be executed in the manner heretofore 
provided in this Article upon the third Friday after the expiration or termination 
of such reprieve; or in case certificates of the clerk of the superior court and 
of the district attorney, or other prosecuting officer provided for in G.S. 15-189, 
showing that no notice of appeal has been given, are not received in the office 
of the warden of the State penitentiary at Raleigh, North Carolina, in time to 
carry out sentence of death upon the date provided for in said judgment or 
sentence of death, then said convict or felon shall be executed in the manner 
heretofore provided in this Article upon the third Friday after the date of the 
receipt of said certificates of the clerk and district attorney, or other prosecutin 
officer, showing that no notice of appeal has been given or entered; and it shall 
be the duty of the clerk of the Supreme Court, and of any other competent 
tribunal, as aforesaid, or the clerk thereof, to notify the warden of the 
penitentiary of the date of the filing of the opinion or order of such court or other 
judicial tribunal, and in case of a reprieve by the Governor, it shall be the duty 
of the Governor to ie notice to the warden of the State penitentiary of the date 
of the expiration of such reprieve. (1909, c. 443, s. 6; C. S., s. 4663; 1925, c. 55; 
1951702244, 8s. 1,2; 1973, \c. 47, s. 2.) 

Editor’s Note. — The 1973 amendment _ sentence can be carried out. State v. Hawley, 229 
substituted “district attorney” for “solicitor” in 
three places. 
Upon appeal from sentence of death, it is 

necessary that the Supreme Court find that 
there was no error in the trial before the 

N.C. 167, 48 S.E.2d 35 (1948). 
Applied in Miller v. State, 237 N.C. 29, 74 

S.E.2d 513 (1953). 
Cited in State v. Calcutt, 219 N.C. 545, 15 

S.E.2d 9 (1941). 

§ 15-195. Prisoner taken to place of trial when new trial granted. — Should 
a new trial be granted the condemned person, convict or felon against whom 
sentence of death has been pronounced, after he has been conveyed to the 
penitentiary, he shall be conveyed back to the place of trial by such guard or 
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guards as the warden of the penitentiary shall direct, their expenses to be paid 
as is now provided by law for the conveyance of convicts to the penitentiary. 
(1909, c. 443, s. 7; C. S., s. 4664.) 

§ 15-196. Disposition of body. — Upon application, written or verbal, of any 
relative as near as the degree of fourth cousin of the person executed, made at 
any time prior to the execution or on the morning thereof, the body, after 
execution, shall be Eero for burial under the supervision of the warden or 
deputy warden and shall be returned to the nearest railroad station of the 
relative or relatives asking for such body. In the event that no relative asks for 
the body of such executed person, convict or felon, the same shall be disposed 
of as other bodies of convicts dying in the penitentiary. (1909, c. 448, s. 9; C.S., 
s. 4665; 1925, c. 275, s. 6.) 

Cross Reference. — As to disposition of other 
bodies of convicts, see § 90-212. 

ARTICLE 19A. 

Credits against the Service of Sentences and for Attainment 
of Prison Privileges. 

§ 15-196.1. Credits allowed. — The term of a determinate sentence or the 
minimum and maximum term of an indeterminate sentence shall be credited with 
and diminished by the total amount of time a defendant has spent, committed 
to or in confinement in any State or local correctional, mental or other institution 
as a result of the charge that culminated in the sentence. The credit provided 
shall be calculated from the date custody under the charge commenced and shall 
include credit for all time spent in custody pending trial, trial de novo, appeal, 
retrial, or pending parole and probation revocation hearing: Provided, however, 
the credit available herein shall not include any time that is credited on the term 
of eile imposed sentence to which a defendant is subject. (19738, c. 44, 
Sat. 

Editor’s Note. — Session Laws 1973, c. 44,s. credited insofar as possible as “punishment 
2, provides: “This act shall become effective already exacted.”’ Although it cannot be credited 
upon ratification. This act is applicable to all against his life sentence, which by its very 
prisoners, including those convicted prior to its _ nature is indefinite, it can be credited toward the 
enactment who are entitled to, but who have not 10 years he must wait to be considered for 
heretofore received all such allowable credit.” parole. Wilson v. North Carolina, 438 F.2d 284 
The act was ratified March 1, 1973. (4th Cir. 1971), decided under § 15-184 before the 

This section repealed former §§ 15-176.2 and enactment of this Article. 
15-186.1 and was made applicable to all Life Sentence Not Reduced by Credits. — 

prisoners, including those convicted prior to its Because a life sentence lasts for the prisoner’s 
enactment, who are entitled to, but who have not natural life, no reduction in sentence by credits 

heretofore received all such allowable credit. nian bind: ‘ble. Wil N : 
: y kind is possible. Wilson v. North Carolina, 

State v. Lewis, 18 N.C. App. 681, 198 S.E.2d 57 438 od 284 (4th Cir. 1971), decided under § 
(1973). 15-184 before the enactment of this Article. 

The constitutional guarantee against double f : t 

jeopardy absolutely requires that punishment Time spent on parole is not to be credited on 
already exacted must be fully credited in 2" active sentence. State v. Davis, 19 N.C. App. 

imposing sentence upon a new conviction for the 459, 199 S.E.2d 37 (1973). 
same offense. Wilson v. North Carolina, 438 Credit withheld for inability to make bail 

F.2d 284 (4th Cir. 1971), decided under § 15-184 discriminatory. — Denial of credit for pretrial 

before the enactment of this Article. custody necessitated by financial inability to 
Denial of credit to a prisoner for the time he make bail is discrimination based on financial 

spent in jail from the date of his first conviction status. Steele v. North Carolina, 348 F. Supp. 
until the affirmance of his second appeal is 1023 (W.D.N.C. 1972), decided under former § 
multiple punishment. Such time must be fully 15-176.2. 
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The trial court committed no error in failing imposed sentence for secret assault. State v. 
to credit time already credited to the previously Lewis, 18 N.C. App. 681, 198 S.E.2d 57 (1978). 

§ 15-196.2. Allowance in cases of multiple sentences. — In the event time 
creditable under this section shall have been spent in custody as the result of 
more than one pending charge, resulting in imprisonment for more than one 
offense, credit shall be allowed as herein provided. Consecutive sentences shall 
be considered as one sentence for the purpose of providing credit, and the 
creditable time shall not be multiplied by the number of consecutive offenses 
for which a defendant is imprisoned. Each concurrent sentence shall be credited 
with so much of the time as was spent in custody due to the offense resuane 
in the sentence. When both concurrent and consecutive sentences are imposed, 
both of the above rules shall obtain to the applicable extent. (1973, c. 44, s. 1.) 

§ 15-196.3. Effect of credit. — Time creditable under this section shall reduce 
the determinate term or the minimum and maximum term of an indeterminate 
sentence; and, irrespective of sentence, shall reduce the time required to attain 
privileges made available to inmates in the custody of the State Department of 
Correction which are dependent, in whole or in pare upon the passage of a 
specific length of time in custody, including parole consideration by the State 
Board of Paroles. However, nothing in this section shall be construed as 
requiring an automatic award of privileges by virtue of the passage of time. 
G97aec44ser) 

§ 15-196.4. Procedures for judicial award. — Upon sentencing or activating 
a sentence, the judge presiding shall determine the credits to which the 
defendant is entitled te shall cause the clerk to transmit to the custodian of 
the defendant a statement of allowable credits. Upon committing a defendant 
upon the conclusion of an appeal, or a parole or probation revocation, the 
committing authority shall determine any credits allowable on account of these 
proceedings and shall cause to be transmitted, as in all other cases, a statement 
of the allowable credit to the custodian of the defendant. Upon reviewing a 
petition seeking credit not previously allowed, the court shall determine the 
credits due and forward an order setting forth the allowable credit to the 
custodian of the petitioner. (1978, c. 44, s. 1.) 

ARTICLE 20. 

Suspension of Sentence and Probation. 

§ 15-197. Suspension of sentence and probation. — After conviction or plea 
of guilty or nolo contendere for any offense, except a crime punishable by death 
or life imprisonment, the judge of any court of record with criminal jurisdiction 
may suspend the imposition or the execution of a sentence and place the 
defendant on probation or may impose a fine and also place the defendant on 
probation. All conditional releases by way of suspension of rendition of sentence, 
suspension of execution of sentence, or otherwise may be modified as is provided 
by the terms of this Article. (1937, c. 132, s. 1; 1968, ce. 632, s. 1.) 

Cross References. — As to restoration of crime in North Carolina, see 17 N.C.L. Rev. 205. 
citizenship in case of discharge or pardon, see 8 For comment on the 1939 amendatory act, see 
13-1 et seq. As to probation in cases of 17 N.C.L. Rev. 350. For note on suspension of 
prostitution, see § 14-208. As to suspension of | sentence, see 31 N.C.L. Rev. 195 (1953). For a 
sentence in bastardy proceedings, see 8 49-8. ~ brief comparison of criminal law sanctions in 

Editor’s Note. — For a discussion of the act _ two civil rights cases, see 43 N.C.L. Rev. 667 
from which this Article was codified, see 15 (1965). 
N.C.L. Rev. 345. For article on punishment for 
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History. — For nearly half a century prior to 
1937, the trial judges in North Carolina operated 
a system of probation on their own initiative, 
permitted convicted criminals to go at large on 
specified conditions, and arrested them upon 
bench warrants if the terms of probation were 
violated. Either the sentence of imprisonment 
would be formally entered and execution 
suspended on conditions, or prayer for judgment 
would be continued in like manner. Since 1937 
this power has been expressly continued by this 
Article as a part of the State’s probation system. 
Pelley v. Colpoys, 122 F.2d 12 (D.C. Cir. 1941). 

Section Read with § 15-200. — The general 
authority recognized in this section is to be read 
in connection with the limitation fixed by § 
15-200. State v. Gibson, 233 N.C. 691, 65 S.E.2d 
508 (1951). 

Inherent Power of Court. — A court has the 
inherent power to suspend a judgment or stay 
of execution of a sentence in a criminal case. This 
Article did not withdraw this authority from the 
courts. It provides a procedure which is 
cumulative and concurrent rather than 
exclusive. State v. Simmington, 235 N.C. 612, 70 
S.E.2d 842 (1952). 

Courts having jurisdiction may pronounce 
judgment as by law provided; and then, with the 
defendant’s consent, express or implied, suspend 
execution thereof upon prescribed conditions. 
Long recognized as an inherent power of the 
court, such authority is now recognized 
expressly by statute. State v. Cole, 241 N.C. 576, 
86 S.E.2d 203 (1955). 

The inherent power of a court having 
jurisdiction to suspend judgment or stay 
execution of sentence on conviction in a criminal 
case for a determinate period and for a 
reasonable length of time has been recognized 
and upheld in this jurisdiction. State v. Miller, 
225 N.C. 218, 34 S.E.2d 148 (1945); State v. 
Griffin, 246 N.C. 680, 100 S.E.2d 49 (1957). 

Probation and Parole Distinguished. — 
Probation relates to judicial action taken before 
the prison door is closed, whereas parole relates 
to executive action taken after the door has 
closed on a convict. State v. Hewett, 270 N.C. 
348, 154 S.E.2d 476 (1967). 

Probation or suspension of sentence is not 
a right granted by either the Constitution of the 
United States or the Constitution of this State, 
but is an act of grace to one convicted of crime. 
State v. Hewett, 270 N.C. 348, 154 S.E.2d 476 
(1967). 

Probation Must Be Consistent with Right of 
Appeal. -— Where the privilege of probation, 
granted by this Article, is so conditioned as to 
be inconsistent with a defendant’s right of 
appeal, the judgment is erroneous. State v. 
Caleutt, 219 N.C. 545, 15 S.E.2d 9 (1941). 
An order suspending the imposition or 

execution of sentence on condition is favorable 
to the defendant, and when he sits by as the 

CH. 15. CRIMINAL PROCEDURE 
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order is entered and does not appeal, he 
impliedly consents and thereby waives or 
abandons his right to appeal on the principal 
issue of his guilt or innocence and commits 
himself to abide by the stipulated conditions. He 
may not thereafter complain that his conviction 
was not in accord with due process of law. He 
is relegated to his right to contest imposition of 
judgment or execution of sentence for want of 
evidence to support a finding that conditions 
imposed have been breached, or that the 
conditions are unreasonable or unenforceable, 
or are for an unreasonable length of time. And 
the court may not pronounce judgment or invoke 
execution, after adjournment of the term, so 
long as defendant observes the conditions 
imposed. State v. Miller, 225 N.C. 218, 34 S.E.2d 
143 (1945). 
When a sentence of imprisonment in a criminal 

case is suspended upon certain valid conditions 
expressed in a probation judgment, defendant 
has a right to rely upon such conditions, and as 
long as he complies therewith the suspension 
must stand. In such a case, defendant carries the 
keys to his freedom in his willingness to comply 
with the court’s sentence. State v. Hewett, 270 
N.C. 348, 154 8.E.2d 476 (1967). 
Where on conviction of defendant in a criminal 

case and judgment and execution are suspended 
on condition, without appeal taken, the court 
moves to impose sentence on the grounds of 
conditions broken, the defenses available to 
defendant involve questions of fact for the judge 
and not issues of fact for the jury, and no appeal 
is provided by statute from an adverse ruling, 
so that defendant’s remedy is by certiorari or 
recordari. State v. Miller, 225 N.C. 218, 34S.E.2d 
143 (1945). 
Where there is a conviction and a sentence 

imposed, the fact that the court may suspend the 
judgment or its execution upon payment of costs 
or other conditions, and no appeal is taken, the 
judgment will be considered final when the time 
for appealing the case has expired, and the 
defendant may not be heard thereafter to 
complain on the ground that his conviction was 
not in accord with due process of law. Barbour 
v. Scheidt, 246 N.C. 169, 97 S.E.2d 855 (1957). 

Suspension of Sentence on Condition 
Defendant Not Operate Motor Vehicle during 
Period of Suspension. — Upon defendant’s 
conviction of operating a motor vehicle while 
under the influence of intoxicating beverage, the 
court may not suspend judgment upon condition 
that the defendant not operate a motor vehicle 
upon the public roads during the period of 
suspension unless defendant consents thereto, 
expressly or by implication. State v. Cole, 241 
N.C. 576, 86 S.E.2d 203 (1955); State v. Green, 
251 N.C. 141, 110 S.E.2d 805 (1959). 

Discretion of Trial Judge. — The propriety of 
suspending the sentence, ordinarily, is a matter 
resting in the sound discretion of the trial judge. 
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The General Assembly has endeavored to 
implement the power of the court in this respect 
by making further provisions for probation and 
supervision in this and the following sections. 
State v. Stallings, 234 N.C. 265, 66 S.E.2d 822 
(1951). 

Applied in State v. Boggs, 16 N.C. App. 403, 

CH. 15. CRIMINAL PROCEDURE § 15-199 
~ 

Cited in State v. Ward, 222 N.C. 316, 22 S.E.2d 
922 (1942); State v. Graham, 225 N.C. 217, 34 
S.E.2d 146 (1945); State v. Jackson, 226 N.C. 66, 
36 S.E.2d 706 (1946); State v. Baynard, 4 N.C. 
App. 645, 167 S.E.2d 514 (1969); Hewett v. North 
Carolina, 415 F.2d 1316 (4th Cir. 1969); In re 
Walker, 282 N.C. 28, 191 S.E.2d 702 (1972). 

192 S.E.2d 29 (1972). ; 
Stated in State v. Beach, 283 N.C. 261, 

196 S.E.2d 214 (1978). / 

§ 15-198. Investigation by probation officer. — When directed by the court 
the probation officer shall fully investigate and report to the court in writin 
the circumstances of the offense and the criminal record, social history, an 
present condition of the defendant, including, whenever practicable, the findings 
of a physical and mental examination of the defendant. When the services of 
a probation officer are available to the court, no defendant charged with a 
felony, and, unless the court shall direct otherwise in individual cases, no other 
defendant shall be placed on probation or released under suspension of sentence 
until the report of such investigation shall have been presented to and considered 
by the court. (1987, c. 132, s. 2.) 

Editor’s Note. — For note on right of 
confrontation at presentence investigation, see 
41 N.C.L. Rev. 260 (1963). 

This section establishes the policy that full 
investigation may be made before sentencing. 
State v. Pope, 257 N.C. 326, 126 S.E.2d 126 
(1962), commented on in 41 N.C.L. Rev. 260 
(1968). 

Presentence investigations are favored and 

encouraged. State v. Pope, 257 N.C. 362, 126 
S.E.2d 126 (1962), commented on in 41 N.C.L. 
Rey. 260 (1963). 

Investigation May Be Made by Judge or 
Probation Officer. — The presentence 
investigation may be made by a probation officer 
or by the trial judge himself. State v. Pope, 257 

N.C. 326, 126 S.E.2d 126 (1962), commented on 
in 41 N.C.L. Rev. 260 (1968). 

Information to Be Adduced by 
Investigation. — The investigation may adduce 
information concerning defendant’s criminal 
record, if any, his moral character, standing in 
the community, habits, occupation, social life, 
responsibilities, education, mental and physical 
health, the specific charge against him, and 
other matters pertinent to a proper judgment. 
State v. Pope, 257 N.C. 326, 126 S.E.2d 126 
(1962), commented on in 41 N.C.L. Rev. 260 
(1968). 

Applied in State v. Pigg, 18 N.C. App. 345, 185 
S.E.2d 488 (1971). 

Cited in Hewett v. North Carolina, 415 F.2d 
1316 (4th Cir. 1969). 

_ § 15-199. Conditions of probation. — The court shall determine and may 
impose, by order duly entered, and may at any time modify the conditions of 
probation and may include among them the following, or any other: that the 
probationer shall: 

(1) Avoid injurious or vicious habits; 
(2) Avoid persons or places of disreputable or harmful character; 
(3) Report to the probation officer as directed; 
(4) Permit the probation officer to visit at his home or elsewhere; 
(5) Work faithfully at suitable, gainful employment as far as possible and 

save his earnings above his reasonably necessary expenses; 
(6) Remain within a specified area; 
(7) Deposit with the clerk of the court a bond for his appearance at such 

tume or times as the court may direct. In the event the probationer is 
unable to provide the bond otherwise, the court may require the bond 
to be paid in cash from his earnings in such installments and at such 
intervals as the court ma direct; 

(8) Deposit with the clerk of the court from his earnings a savings account 
in such installments and at such intervals as the court may direct; and 
the clerk shall thereupon deposit such funds in the savings account in 
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an institution whose accounts are insured by an agency of the federal 
government and the principal plus interest earned shall be paid to the 
robationer upon his discharge or earlier upon order of the court; 

(9) Pay a fine in one or several sums as directed by the court; 
(10) Make reparation or restitution to the aggrieved party for the damage 

or loss caused by his offense, in an amount to be determined by the 
court; 

(11) Support his dependents; 
(12) Waive extradition to the State of North Carolina from any jurisdiction 

in or outside the United States; 
(18) Violate no penal law of any state or the federal government and be of 

eneral good behavior; 
(14) With the defendant’s consent and with a statement of the availability 

of jail accommodations, he may be required to report to the sheriff of 
the county or to the chief of police of any municipality or other law- 
enforcement officer and submit himself to be incarcerated in the county 
or municipal jail or other designated place of confinement during 
weekends or at such other times or intervals as the court may direct. 
The court may, with the consent of the defendant, require the surrender 
of his pangs less standard payroll deductions required by law, to the 
county board of social services or other responsible agency. After 
deducting from the earnings the amount determined to be the cost of 
the defendant’s keep while incarcerated, the balance shall be applied 
as may be needed for the support and maintenance of the defendant’s 
dependents, and any sum remaining shall be released to the defendant 
upon the expiration of his suspension or at other times as the court may 
direct. Upon revocation of probation or suspension of sentence, the 
court shall certify in the judgment of revocation the time or number 
of days the probationer was incarcerated and such time shall be 
deducted from the term of the sentence suspended, and so stipulated 
in the commitment. Provided, that in no event shall the number of days 
of incarceration prior to revocation exceed the length of the original 
suspended sentence. (1937, c. 132, s. 3; 1957, c. 1851; 1968, c. 54; c. 682, 
SZ: 1909, c;. 982.) 

Condition that Defendant Remain Law- 
Abiding. — Upon conviction of a misdemeanor, 
judgment was entered that defendant be 
imprisoned in the county jail for a term of eight 
months, with further provision that execution of 
the judgment should be suspended upon the 
payment of a fine and upon further condition 
that defendant remain law-abiding for a period 
of five years. It was held that the condition upon 
which execution was suspended was twofold; 
first, the payment of the fine and, second, that 
defendant remain law-abiding for a term of five 
years; and upon conviction of defendant of a 
subsequent violation of the criminal law within 
the period of five years, the order of the court 
putting into effect the suspended execution is 
proper, notwithstanding defendant had paid the 
fine, defendant’s contention that judgment 
suspending execution did not contemplate 
imprisonment if the fine should be paid, being 
untenable. State v. Wilson, 216 N.C. 1380, 4 
S.E.2d 440 (1939). 
The condition that a probationer avoid 

injurious or vicious habits is a valid condition 
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of probation. State v. Hewett, 270 N.C. 348, 154 
S.E.2d 476 (1967). 

The condition that probationer shall avoid 
persons or places of disreputable or harmful 
character, is within the power of the court to 
impose. State v. Boggs, 16 N.C. App. 403, 192 
S.E.2d 29 (1972). 

Interpretation of Disreputable or Harmful 
Character. — In the exercise of common 
reasoning in_~ the _ interpretation and 
understanding of the meaning of the English 
language, persons who use heroin and 
marijuana and who have been convicted of a 
conspiracy to bomb an occupied building are 
“persons of a disreputable or harmful 
character.” State v. Boggs, 16 N.C. App. 408, 192 
S.E.2d 29 (1972). 

Condition That Defendant Reimburse State 
for Cost of Court-Appointed Counsel. — A 
condition of probation requiring the defendant 
to reimburse the State for the cost of 
court-appointed counsel, while not among those 
specifically listed, is permissible under this 
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section. State v. Foust, 138 N.C. App. 382, 185 
S.E.2d 718 (1972). 

Reparation of injuries to a party aggrieved 
as a result of or incident to an offense committed 
by a criminal defendant as a condition to 
suspension of sentence has long been recognized 
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v. Gallamore, 6 N.C. App. 608, 170 S.E.2d 573 
(1969). 

Applied in Hewett v. North Carolina, 415 F.2d 
1316 (4th Cir. 1969). 
Quoted in State v. Seagraves, 266 N.C. 112, 

145 S.E.2d 327 (1965). 
in North Carolina judicially and by statute. State 

§ 15-200. Termination of probation; arrest; subsequent disposition. — The 
period of probation or suspension of sentence shall not exceed a period of five 
years and shall be determined by the judge of the court and may be continued 
or extended, terminated or suspended by the court at any time, within the above 
limit. Upon the satisfactory fulfillment of the conditions of probation or 
suspension of sentence the court shall by order duly entered discharge the 
defendant. At any time during the period of probation or suspension of sentence, 
the court may issue a warrant and cause the defendant to be arrested for 
violating any of the conditions of probation or suspension of sentence. Any police 
officer, or other officer with power of arrest, upon the request of the probation 
officer, may arrest a probationer without a warrant. In case of an arrest without 
a warrant the arresting officer shall have a written statement signed by said 
probation officer setting forth that the probationer has, in his judgment, violated 
the conditions of probation; and said statement shall be sufficient warrant for 
the detention of said probationer in the county jail, or other Yaa HEM place 
of detention, until said probationer shall be brought before the Judge of the 
court. Such probation officer shall forthwith report such arrest and detention 
to the judge of the court, or in superior court cases to the judge holding the 
courts of the district, or the resident judge, or any judge commissioned at the 
time to hold court in said district, and submit in writing a report showing in what 
manner the probationer has violated probation. Upon such arrest, with or 
without warrant, the court shall cause the defendant to be brought before it in 
or out of session and may revoke the probation or suspension of sentence, and 
shall proceed to deal with the case as if there had been no probation or 
suspension of sentence. If at any time during the period of probation or 
suspension of sentence a warrant is issued and the defendant is arrested for a 
violation of any of the conditions of probation or suspension of sentence, or in 
the event any person is arrested at the instance of a probation officer, the 
defendant shall be allowed to give bond pending a hearing before the judge of 
the court, and the court issuing the order of arrest shall in said order, fix the 
amount of the appearance bond, or if appearance bond should not be fixed by 
the court, the officer having the defendant in charge shall take sufficient 
justified bail for the defendant’s appearance at said hearing and the bond shall 
Pe at such time and place as shall be designated by the probation 

officer. 
Where a probationer resides in, or violates the terms of his probation in, a 

county and judicial district other than that in which said probationer was placed 
on probation, concurrent jurisdiction is hereby vested in the resident judge of 
superior court of the district in which said probationer resides or in which he 
violates the terms of his probation, or the judge of superior court holding the 
courts of such district, or a judge of the superior court commissioned to hold 
court in such district, to issue warrants for the arrest of such probationer, to 
discharge such probationer from probation, to continue, extend, suspend or 
terminate the period of probation of such probationer, and to revoke probation 
and enter Phe gment or put into effect suspended sentences of probation 
judgment, for breach of the conditions of probation, as fully as same might be 
done by the courts of the county and district in which such probationer was 
placed on probation, when such probationer was originally placed on probation 
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by a superior court judge; provided, that the court may, in its discretion, for good 
cause shown, and shall on request of the probationer, return such probationer 
for hearing and disposition to the county or judicial district in which such 
probationer was originally placed on probation; provided, that in cases where 
the probation is revoked in a county other than the county of original conviction, 
the clerk in such county revoking probation may record the order of revocation 
in the judge’s minute docket,. which shall constitute sufficient permanent record 
of the proceedings in that court, and shall send one copy of the order revoking 
probation to the North Carolina Department of Correction to serve as a 
temporary commitment, and shall send the original order revoking probation and 
all other papers pertaining thereto, to the county of original conviction to be filed 
with the original records; the clerk of the county of original conviction shall then 
issue a formal commitment to the North Carolina Department of Correction. The 
provisions of this section apply also to the district court division. When a 
probationer resides in, or violates the terms of his probation in, a county and 
a district other than that in which the probationer was placed on probation 
y a district court, concurrent jurisdiction is hereby vested in the judges of the 

district court of the district in which the probationer resides or in which he 
violates the terms of his probation. (19387, c. 132, s. 4; 1939, c. 373; 1958, ¢. 43; 
ipower 2081959,.c.. 424: 1961, c. 1185; 1967, c. 996, s. 138; 1971, c¢ 377, 's. 31: 
15sec 1141; s; 19.) 

Editor’s Note. — The 1973 amendment 
substituted “session” for “‘term”’ in the seventh 
sentence of the first paragraph. 

For comment on the 1953 amendment, see 31 
N.C.L. Rev. 405 (1958). 

Common-Law System. — Under the North 
Carolina law the trial court had authority to 
issue its capias for petitioner’s arrest on the 
suspended sentence either under the common- 
law system which prevailed in 1935 or under the 
provisions of this Article. Pelley v. Colpoys, 122 
F.2d 12 (D.C. Cir. 1941). 

The primary purpose of a_ suspended 
sentence or parole is to further the reform of 
the defendant. State v. Baynard, 4 N.C. App. 
645, 167 S.E.2d 514 (1969). 

This Section Limits Authority Recognized 
by § 15-197. — See note to § 15-197. 

Compliance with § 15-205.1 does not restrict 
the court’s power under this section. State v. 

Benfield, 22 N.C. App. 330, 206 S.E.2d 350 (1974). 

Suspension May Be for Five Years Although 
Maximum Imprisonment Is Two Years. — The 
superior court has the power to suspend 
execution of a sentence in a criminal prosecution 
for a period of five years, notwithstanding that 
the maximum imprisonment authorized for the 
offense of which defendant is convicted is two 
years. State v. Wilson, 216 N.C. 130, 48.E.2d 440 
(1939); State v. McMilliam, 243 N.C. 775, 92 
S.E.2d 205 (1956). 

The period during which the execution of a 

sentence in a criminal case may be suspended 
on conditions has been fixed as five years, 
regardless of the term of imprisonment 
authorized by the law. State v. Gibson, 233 N.C. 
691, 65 S.E.2d 508 (1951). 
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The provision of this section wherein it is 
stated “the period of probation or suspension of 
sentence shall not exceed a period of five years” 
has nothing to do with the length of a sentence 
that may be suspended but limits the period of 
time for which it may be suspended. State v. 
Ray, 12 N.C. App. 646, 184 8.E.2d 391 (1971). 

Suspension of sentence for a period of five 
years is within the limits provided by law. State 
v. Baynard, 4 N.C. App. 645, 167 S.E.2d 514 
(1969). 

The maximum period during which the 
execution of a sentence in a criminal case may 
be suspended on conditions is five years. A 
suspension of sentence for a period in excess of 
that authorized by this section is not void in toto. 
Ordinarily it is valid to the extent the court had 
power to suspend or stay execution and void 
merely as to the excess. State v. McBride, 240 
N.C. 619, 83 S.E.2d 488 (1954). 

Assumption of Obligations with Acceptance 
of Probation. — Defendant is not required to 
accept a suspended sentence or probationary 
judgment, but if he does, he voluntarily assumes 
the obligations imposed. State v. Young, 21 N.C. 
App. 316, 204 S.E.2d 185 (1974). 

Prisoner Has Right to Rely on Conditions of 
Suspension. — Where a sentence in a criminal 
case is suspended upon certain valid conditions 
expressed in the sentence imposed, the prisoner 
has a right to rely upon such conditions. State 
v. Seagraves, 266 N.C. 112, 145 S.E.2d 327 
(1965); State v. Young, 21 N.C. App. 316, 204 
S.E.2d 185 (1974). 

And so long as he complies with such 

conditions, the suspension should stand. State 
v. Seagraves, 266 N.C. 112, 145 S.E.2d 327 
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(1965); State v. Young, 21 N.C. App. 316, 204 
S.E.2d 185 (1974). 

Requirements for Tolling Period of 
Probation. — It is mandatory that a probation 
violation report be presented to the court and a 
capias be issued by the court in order to toll the 
period of probation. Opinion of Attorney General 
to Mr. A.F. Sigmon, Jr., Probation Training 
Supervisor, Department of Social Rehabilitation 
and Control, 43 N.C.A.G. 353 (1974). 

This section authorizes issuance of a 
probation violation warrant at any time 
during the period of probation. State v. Best, 
10 N.C. App. 62, 177 S.E.2d 772 (1970). 

But it does not require that the defendant be 
apprehended and brought into court for 
hearing within that time. State v. Best, 10 N.C. 
App. 62, 177 S.E.2d 772 (1970). 

To argue that the language of this section 
must be interpreted to require that the warrant 
not only be issued but that it also be actually 
served on the defendant and he be taken into 
custody during the probationary period, else the 
court lacks power to hear the matter, obviously 
rewards the defaulting probationer for his skill 
in eluding the officers, and is required neither 
by reason nor authority. State v. Best, 10 N.C. 
App. 62, 177 S.E.2d 772 (1970). 

Absence from State after Service of Capias. 
— Defendant was convicted upon an indictment 
containing two counts. Execution of sentence on 
one count was suspended upon specified 
conditions for a period of five years and prayer 
for judgment was continued on the other count 
for a like period. Thereafter, upon alleged 
violation of conditions of probation, capias was 
issued under this section, and alias capias 

subsequently served upon defendant out of the 
State before the expiration of the period of 
probation. Defendant refused to appear, and by 
habeas corpus and numerous appeals in his fight 
against extradition, delayed his appearance in 
court for hearing upon the alleged violation of 
conditions of probation beyond the period of 
probation. It was held that upon issuance of 
notice or service of capias the defendant was 
under duty to respond and appear and time 
ceased to run against the period of probation 
during the period defendant absented himself 
from the State and was a fugitive from justice. 
State v. Pelley, 221 N.C. 487, 20 S.E.2d 850 
(1942). 

Jurisdiction of Judge to Conduct Revocation 
Hearing. — The resident judge of a judicial 
district, the judge holding the courts of a judicial 
district, or any judge commissioned at the time 
to hold court in a judicial district, is clothed with 
jurisdiction to conduct a revocation hearing with. 
respect to all probationers who reside in the 
district or who were placed on probation in any 
county in the district or who violated the 
conditions of probation in any county in the 
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district. State v. Braswell, 283 N.C. 332, 196 
S.E.2d 185 (1973). 

Motion to Be Returned to County in Which 
Defendant Was Originally Placed on 
Probation. — Where a defendant charged with 
a violation of probation makes a motion to be 
returned to the county in which he was originally 
placed on probation, the superior court judge is 
required by statute to grant the motion; and it 
is error for the judge himself to conduct a 
hearing on the violation and to extend the period 
of probation. State v. Triplett, 9 N.C. App. 443, 
176 S.E.2d 399 (1970). 

A “Probation Violation Warrant and Order for 
Capias”’ directing that defendant be returned for 
hearing to the county where he was originally 
placed on probation was entered in response to 
defendant’s request to be returned to that 
county and was required by this section. State 
v. Triplett, 10 N.C. App. 165, 178 S.E.2d 38 
(1970). 

Hearing May Be Held after Period of 
Probation Has Expired. — If a probation 
violation warrant and order of arrest is issued 
during the probationary period, a valid probation 
revocation hearing may be held and order 
entered after the period of probation has 
expired, at least in situations where the delay is 
not due to any lack of diligence on the part of 
the probation authorities or the court. State v. 
Best, 10 N.C. App. 62, 177 S.E.2d 772 (1970). 

Written Notice of Hearing. — The courts of 
this State recognize the principle that a 
defendant on probation or a defendant under a 
suspended sentence, before any sentence of 
imprisonment is put into effect and activated, 
shall be given notice in writing of the hearing in 
apt time and an opportunity to be heard. State 
v. Butcher, 10 N.C. App. 93, 177 S.E.2d 730 
(1970); State v. Pratt, 21 N.C. App. 538, 204 
S.E.2d 906 (1974). 

A proceeding to revoke probation is not a 
criminal prosecution. State v. Butcher, 10 N.C. 
App. 93, 177 S.E.2d 924 (1970); State v. Young, 
21 N.C. App. 316, 204 S.E.2d 185 (1974); State v. 
Pratt, 21 N.C. App. 538, 204 S.E.2d 906 (1974). 

But is a_ proceeding solely for the 
determination whether there has been a 
violation of a valid condition of probation so 
as to warrant putting into effect a sentence 
theretofore entered. State v. Pratt, 21 N.C. App. 
538, 204 S.E.2d 906 (1974). 

And there is no statute in this State 
requiring a formal trial in such a proceeding. 
State v. Butcher, 10 N.C. App. 93, 177 S.E.2d 924 
(1970); State v. Young, 21 N.C. App. 316, 204 
S.E.2d 185 (1974). 

Proceedings to revoke probation are often 
regarded as informal or summary. State v. 
Butcher, 10 N.C. App. 93, 177 S.E.2d 924 (1970); 
State v. Young, 21 N.C. App. 316, 204 S.E.2d 185 
(1974). 
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But substantial rights are litigated in every 
revocation of probation proceeding, irrespective 
of the preciseness of the claimed violation or the 
complexity of the factual inquiry. Hewett v. 
North Carolina, 415 F.2d 1316 (4th Cir. 1969). 

At stake in a revocation of probation 
proceeding is individual liberty, and the 
substantiality of this right may not be disputed. 
Hewett v. North Carolina, 415 F.2d 1316 (4th Cir. 
1969). 
And appointment of counsel is 

constitutionally required when proceedings to 
revoke probation are conducted. Hewett v. 
North Carolina, 415 F.2d 1316 (4th Cir. 1969). 
A defendant charged with the violation of 

conditions of a probation sentence is entitled to 
representation by an attorney. State v. 
Atkinson, 7 N.C. App. 355, 172 S.E.2d 249 (1970). 

While the right to counsel applies to “criminal 
proceedings,” there is little doubt that the 
revocation of probation is a stage of criminal 
proceedings. Even if a new sentence is not 
imposed, it is the event which makes operative 
the loss of liberty. Hewett v. North Carolina, 415 
F.2d 1316 (4th Cir. 1969). 
The judge has discretion whether to revoke 

a probation upon his finding that a condition of 
probation has been violated. Thus, liberty hangs 
in the balance. Hewett v. North Carolina, 415 
F.2d 1316 (4th Cir. 1969). 

The inquiry of the court at such a hearing 
is not directed to the probationer’s guilt or 
innocence, but to the truth of the accusation of 
a violation of probation. The crucial question is: 
“Has the probationer abused the privilege of 
grace extended to him by the court?” State v. 
Young, 21 N.C. App. 316, 204 S.E.2d 185 (1974). 

This section does not involve defendant’s 
Sixth Amendment rights since a hearing to 
determine whether the terms of a suspended 
sentence have been violated is not a criminal 
prosecution and is not a jury matter. State v. 
Braswell, 283 N.C. 332, 196 S.E.2d 185 (1978). 
The question of whether a condition of 

probation has been violated is always for the 
court and not for a jury. State v. Butcher, 10 
N.C. App. 93, 177 S.E.2d 924 (1970). 

Violation of Terms of Sentence Is Not a Jury 
Matter. — A hearing to determine whether or 
not the terms of a suspended sentence have been 
violated is not a jury matter, but is to be 
determined in the sound discretion of the judge. 
State v. Coffey, 255 N.C. 293, 121 S.E.2d 736 
(1961). 

In a probation hearing, the court is not 
bound by strict rules of evidence. State v. 
Butcher, 10 N.C. App. 93, 177 S.E.2d 924 (1970); 
State v. Young, 21 N.C. App. 316, 204 S.E.2d 185 
(1974); State v. Pratt, 21 N.C. App. 538, 204 
§.E.2d 906 (1974). 

Violation Need Not Be Proved beyond 
Reasonable Doubt. — The alleged violation of 
the terms of a suspended sentence need not be 
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proven beyond a reasonable doubt. All that is 
required is that the evidence be such as to 
reasonably satisfy the judge in the exercise of 
his sound discretion that the defendant has 
violated a valid condition upon which the 
sentence was suspended. State v. Coffey, 255 
N.C. 298, 121 S.E.2d 736 (1961). 

Upon a hearing to determine whether or not 
probation should be revoked, and a sentence 
previously suspended should be activated, all 
that is required is that the evidence be such as 
reasonably to satisfy the judge, in the exercise 
of his sound discretion, that the defendant has 
violated a valid condition upon which the 
sentence was so suspended. State v. Seagraves, 
266 N.C. 112, 145 S.E.2d 327 (1965). 

And the alleged violation of a valid condition 
of probation need not be proven beyond a 
reasonable doubt. State v. Butcher, 10 N.C. App. 
93, 177 S.E.2d 924 (1970). 

Burden of proof is upon the State to show 
that the defendant has violated one of the 
conditions of his probation. State v. Seagraves, 
266 N.C. 112, 145 S.E.2d 327 (1965). 

Breach of Condition Need Not Be “Willful”. 
— It is not necessary for a court to find that a 
defendant’s breach of a condition of his 
probation was “willful” in order to activate 
defendant’s suspended sentence where the court 
found that such breach was without lawful 
excuse. State v. Butcher, 10 N.C. App. 93, 177 
S.E.2d 924 (1970). 

But Must Be without Lawful Excuse. — If 
a court concludes that a breach of a probationary 
condition by a defendant is without lawful 
excuse, this is sufficient to support the 
activation of a suspended sentence. State v. 
Butcher, 10 N.C. App. 93, 177 S.E.2d 924 (1970). 

All that is required in a probation hearing is 
that the evidence be such as to reasonably 
satisfy the judge in the exercise of his sound 
discretion that the defendant has willfully 
violated a valid condition of probation or that the 
defendant has violated, without lawful excuse, 
a valid condition upon which the sentence was 
suspended. State v. Butcher, 10 N.C. App. 98, 
177 S.E.2d 924 (1970); State v. Pratt, 21 N.C. 
App. 538, 204 S.E.2d 906 (1974). 

It is not incumbent upon a court in a probation 
revocation proceeding to find that a defendant’s 
voluntary payment of certain expenses was a 
“lawful excuse” for his failure to make periodic 
payments into the office of the clerk of court as 
required by a condition of his probation. State v. 
Butcher, 10 N.C. App. 98, 177 S.E.2d 924 (1970). 

Conduct Violating Condition of Suspension 
on Good Behavior. — Behavior such as will 
warrant a finding that a defendant has breached 
the condition of suspension on good behavior 
must be conduct which constitutes a violation of 
some criminal law of the State. State v. 
Seagraves, 266 N.C. 112, 145 S.E.2d 327 (1965). 
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Effect of Conviction in Another State. — 
Order suspending a sentence on condition “that 
the defendant be of good behavior and violate 
none of the laws of the State’’ was not violated 
by proof that defendant was convicted of a 
criminal law in another state. State v. McBride, 
240 N.C. 619, 83 S.E.2d 488 (1954). See State v. 
Millner, 240 N.C. 602, 83 S.E.2d 546 (1954). 

Sentence upon Revocation of Probation Is 
Punishment for Original Crime. — Although 
revocation of probation results in_ the 
deprivation of a probationer’s liberty, the 
sentence he may be required to serve is the 
punishment for the crime of which he had 
previously been found guilty. State v. Young, 21 
N.C. App. 316, 204 8.E.2d 185 (1974). 

The provision that the judge “shall proceed 
to deal with the case as if there had been no 
probation or suspension of sentence” is not 
statutory authority for the judge, at a probation 
revocation hearing, to order the sentence 
imposed by the trial judge to run consecutively 
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with some other sentence unless the trial judge 
ordered it at the time the sentence was imposed. 
State v. Fields, 11 N.C. App. 708, 182 S.E.2d 213 
(1971). 

Question Not Moot. — The fact that whether 
or not a person was actually incarcerated will 
have an effect upon the time at which he may, 
under state law, petition the courts, for 
restoration of his civil rights is a sufficiently 
important legal distinction to preserve his case, 
as to the constitutionality of his probation 
revocation, from being moot, although he had 
served his prison term. Hewett v. North 
Carolina, 415 F.2d 1316 (4th Cir. 1969). 

Applied in State v. Brown, 253 N.C. 195, 116 
S.E.2d 349 (1960). 

Stated in State v. Griffin, 246 N.C. 680, 100 
S.E.2d 49 (1957). 

Cited in State v. Stallings, 234 N.C. 265, 66 
S.E.2d 822 (1951); State v. Langley, 3 N.C. App. 
189, 164 S.E.2d 529 (1968); State v. Currie, 284 
N.C. 562, 202 S.E.2d 1538 (1974). 

§ 15-200.1. Notice of intention to pray revocation of probation or 
suspension; appeal from revocation. — In all cases of probation or suspension 
of sentence in the superior and district court[s], before a probation or suspension 
of sentence may be revoked, the probation officer, district attorney or other 
officer shall inform the probationer in writing of his intention to pray the court 
to revoke probation or suspension and to put the suspended sentence into effect, 
and shall set forth in writing the grounds upon which revocation is prayed. The 
probationer shall be entitled to representation by counsel, including 
court-appointed counsel if he is indigent and confinement is possible. He is also 
entitled to a reasonable time to prepare his defense. In all cases where probation 
or suspension of sentence entered in a court inferior to the superior court is 
revoked and sentence is pia into effect, the defendant shall ave the right 
of appeal therefrom to t e superior court, and, upon such appeal, the matter 
shall be determined by the judge without a jury, but only upon the issue of 
whether or not there has been a violation of the terms of probation or of the 
suspended sentence. Upon its finding that the conditions were violated, the 
superior court shall enforce the judgment of the lower court unless the judge 
finds as a fact that circumstances and conditions surrounding the terms of the 
probation’ and the violation thereof have substantially changed, so that 
enforcement of the judgment of the lower court would not accord justice to the 
defendant, in which case the judge may modify or revoke the terms of the 
robationary or suspended sentence in the court’s discretion. Appeals from 
ower courts to the superior courts from judgments revoking probation or 
invoking suspended sentences may be heard in session or out of session, in the 
county or out of the county by the resident superior court judge of the district 
or the superior court judge assigned to hold the courts of the district, or a judge 
of the superior court commissioned to hold court in the district, or a special 
superior court judge residing in the district. (1951, c. 1038; 1968, c. 632, s. 3; 1969, 
Claro. tin. Cc, 41, &.2° Cr 1 ta). 8.0.) 

Cross Reference. — See note to § 15-200. 

Editor’s Note. — The first 1973 amendment’ 
substituted “district attorney” for “solicitor” in 
the first sentence. 

The second 1973 amendment substituted, in 
the first sentence, “superior and district court” 
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for “superior courts and in courts inferior to the 
superior courts,” substituted, in the second 
sentence, “confinement is possible” for “had 
counsel at the trial or if more than six months’ 
confinement is possible as a result of revocation 
of probation,” and substituted “session” for 
“term” in two places in the sixth sentence. 
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Defendant Must Be Given Notice and 
Opportunity to Be Heard. — A defendant on 
probation or a defendant under suspended 
sentence, before any sentence of imprisonment 
is put into effect and activated, shall be given 
notice in writing of the hearing in apt time and 
an opportunity to be heard. State v. Duncan, 270 
N.C. 241, 154 S.E.2d 58 (1967); State v. Hewett, 
270 N.C. 348, 154 S.E.2d 476 (1967); State v. 
Young, 21 N.C. App. 316, 204 S.E.2d 185 (1974). 

But a proceeding to revoke probation is not 
a criminal prosecution. State v. Duncan, 270 
N.C. 241, 154 S.E.2d 53 (1967); State v. Hewett, 
270 N.C. 348, 154 S.E.2d 476 (1967). 

The rights of an offender in a proceeding to 
revoke his conditional liberty under probation 
are not coextensive with the federal 
constitutional rights of one on trial in a criminal 
prosecution. State v. Hewett, 270 N.C. 348, 154 
S.E.2d 476 (1967). 

The difference between hearings as_ to 
whether probation shall be revoked and criminal 
trials is so great that procedural requirements 
in criminal trials ought not to be imposed in 
absolute terms in hearings to revoke probation. 
State v. Hewett, 270 N.C. 348, 154 S.E.2d 476 
(1967). 

And Formal Trial Is Not Required. — There 
is no statute in this State requiring a formal trial 
in a proceeding to revoke probation. State v. 
Duncan, 270 N.C. 241, 154 S.E.2d 53 (1967); State 
v. Hewett, 270 N.C. 348, 154 S.E.2d 476 (1967); 
State v. Young, 21 N.C. App. 316, 204 S.E.2d 185 
(1974). 

Proceedings to revoke probation are often 
regarded as informal or summary. State v. 
Duncan, 270 N.C. 241, 154 S.E.2d 53 (1967); State 
v. Hewett, 270 N.C. 348, 154 S.E.2d 476 (1967); 
State v. Young, 21 N.C. App. 316, 204 S.E.2d 185 
(1974). 

A capias issued to defendant constitutes 
substantial compliance with the _ notice 
requirement of this section. State v. Noles, 12 
N.C. App. 676, 184 S.E.2d 409 (1971). 

A capias directing defendant to answer a 
charge of “failure to comply — $80 in arrears 
in alimony” is sufficient to constitute a 
substantial compliance with this section in 
proceedings to revoke a suspended sentence 
entered in a prosecution of defendant for willful 
failure to support his minor children. State v. 
Dawkins, 262 N.C. 298, 136 S.E.2d 632 (1964). 

Court Is Not Bound by Strict Rules of 
Evidence. — Upon a hearing to revoke 
probation, the court is not bound by strict rules 
of evidence, and the alleged violation of a valid 
condition of probation need not be proven 
beyond a reasonable doubt. State v. Duncan, 270 
N.C. 241, 154 S.E.2d 53 (1967); State v. Hewett, 
270 N.C. 348, 154 S.E.2d 476 (1967); State v. 
Young, 21 N.C. App. 316, 204 S.E.2d 185 (1974). 
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Sufficiency of Evidence. — All that is 
required in a hearing to revoke probation is that 
the evidence be such as to reasonably satisfy the 
judge in the exercise of his sound discretion that 
the defendant has willfully violated a valid 
condition of probation or that the defendant has 
violated without lawful excuse a valid condition 
upon which the sentenee was suspended. State 
v. Duncan, 270 N.C. 241, 154 S.E.2d 53 (1967); 
State v. Hewett, 270 N.C. 348, 154 S.E.2d 476 
(1967). 

Whether defendant has violated valid 

conditions of probation is not an issue of fact 
for a jury, but is a question of fact for the judge 
to be determined in the exercise of his sound 
discretion. State v. Hewett, 270 N.C. 348, 154 
S.E.2d 476 (1967). 

Findings of Court as to Willfulness of 
Violation and Absence of Lawful Excuse. — In 
order for the court to put into effect a suspended 
sentence, it need not find that defendant’s 
violation of a condition or suspension of 
execution was willful. All that is required is that 
the court find that defendant had violated a valid 
condition of suspension and that such violation 
was without lawful excuse, but when the court 

fails to find specific facts supporting the 
conclusion that the violation was without lawful 
excuse, there is insufficient predicate for the 
order putting the suspended sentence into 
effect. State v. Robinson, 248 N.C. 282, 103 
S.E.2d 376 (1958). 

When Probationer May Appeal to Superior 
Court. — When the district court revokes a 
defendant’s probation and sentences him to 
prison, the defendant may then appeal to 
superior court for a de novo hearing upon the 
revocation of his probation. State v. Cordon, 21 
N.C. App. 394, 204 S.E.2d 715 (1974). 

Hearing in Superior Court Must Be De 
Novo. — On appeal from an order of an inferior 
court putting into effect a suspended sentence, 
the hearing in superior court must be de novo, 
and when the superior court merely finds that 
there was evidence to support the findings and 
order of the inferior court, and affirms the order, 
the cause must be remanded. State v. Coffey, 
255 N.C. 293, 121 S.E.2d 736 (1961). 

Superior Court Is Not Limited to Evidence 
Heard in Inferior Court. — Since the hearing 
on appeal must be de novo in superior court, that 
court is not limited to the evidence heard in the 
inferior court, and may hear and consider any 
competent evidence so long as it bears on the 
issue of whether or not there has been a violation 
of the terms of the suspended sentence. State v. 
Coffey, 255 N.C. 298, 121 S.E.2d 736 (1961). 

Where matter was not heard de novo by the 
superior court, on appeal thereto, as required by 
this section, the judgment putting the sentence 
into execution was set aside, and the cause 
remanded to the superior court for further 
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hearing in accordance with law. State v. 
Thompson, 244 N.C. 282, 93 S.E.2d 158 (1956). 

The only issue before the superior court on 
appeal from revocation of probation is ‘“whether 
or not there has been a violation of the terms of 
probation.” State v. Cordon, 21 N.C. App. 394, 
204 S.E.2d 715 (1974). 

Collateral Attack on Original Judgment Is 
Impermissible. — Questioning the validity of 
the original judgment where sentence was 
suspended, on appeal from an order activating 
the sentence, is an impermissible collateral 

attack. State v. Noles, 12 N.C. App. 676, 184 

S.E.2d 409 (1971). 
A defendant on appeal from an order revoking 

probation may not challenge his adjudication of 
guilt. State v. Cordon, 21 N.C. App. 394, 204 
S.E.2d 715 (1974). 

Court Is without Authority to Try Defendant 
Anew. — The jurisdiction of the superior court 
under this section is derivative and that court is 
without authority to try defendant anew. State 
v. Riddle, 18 N.C. App. 490, 197 S.E.2d 8 (1973). 
Where there was no factual basis for any 

change in the sentence imposed by the trial 
judge, it was error for the judge at the probation 
revocation hearing, after finding that the 
conditions were violated, to do anything other 
than enforce the judgment of the lower court. 
State v. Fields, 11 N.C. App. 708, 182 S.E.2d 213 
(1971). 

Provision for Payment of Fine within 48 
Hours as Alternative to Going to Jail. — Where 
the superior court undertook to modify the 30- 
day sentence to provide for the payment of a fine 
within 48 hours as an alternative to going to jail, 
defendant was not in a position to argue that the 
requirement of the judgment that he pay the fine 
within 48 hours deprived him of the right to 
appeal from the imposition of the excessive fine, 
and that therefore the judgment should be re- 
versed, because his appeal stayed the execution 
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of the entire judgment and he suffered no loss 
of rights. State v. Stafford, 11 N.C. App. 520, 181 
S.E.2d 741 (1971). 

Permissible Inquiries on Appeal to Court of 
Appeals. — When appealing to the Court of 
Appeals from an order of the superior court 
activating a suspended sentence, inquiries are 
permissible only to determine whether there is 
evidence to support a finding of a breach of the 
conditions of the suspension, or whether the 
condition which has been broken is invalid 
because it is unreasonable or is imposed for an 
unreasonable length of time. State v. Noles, 12 
N.C. App. 676, 184 S.E.2d 409 (1971). 
Where finding of court does not state 

wherein defendant violated the conditions of 
a suspended sentence, and there is a question 
as to the validity of one or more of the conditions 
imposed, the defendant is entitled to have the 
cause remanded for a specific finding as to 
wherein he has violated the conditions upon 
which the sentence was suspended. State v. 
Davis, 243 N.C. 754, 92 S.E.2d 177 (1956). 

Applied in State v. McKinney, 251 N.C. 346, 
111 S.E.2d 189 (1959); State v. Lance, 261 N.C. 
368, 134 S.E.2d 685 (1964); State v. White, 264 
N.C. 600, 142 S.E.2d 153 (1965); State v. 
Atkinson, 7 N.C. App. 355, 172 S.E.2d 249 (1970); 
State v. Young, 7 N.C. App. 393, 172 S.E.2d 74 
(1970); State v. Case, 12 N.C. App. 11, 182 S.E.2d 
19 (1971). 
Quoted in State v. Langley, 3 N.C. App. 189, 

164 S.E.2d 529 (1968). 
Stated in State v. Stallings, 234 N.C. 265, 66 

S.E.2d 822 (1951). 
Cited in State v. Simmington, 235 N.C. 612, 70 

S.E.2d 842 (1952); State v. Lynn, 251 N.C. 703, 
111 S.E.2d 866 (1960); State v. Hill, 266 N.C. 107, 
145 S.E.2d 346 (1965); State v. Hicks, 9 N.C. App. 
61, 175 S.E.2d 365 (1970); State v. Braswell, 283 
N.C. 332, 196 S.E.2d 185 (1978). 

§ 15-200.2. Bill of particulars as prerequisite to praying that suspended 
sentence be placed in effect. — In any case in the superior court in which the 
district attorney for the State Td that a suspended sentence be placed into 
effect, the district attorney shall, by the day prior to the time he intends to pray 
judgment placing such suspended sentence into effect, cause to be served upon 
the defendant a bill of particulars setting forth the time, the place and the 
manner in which the terms and conditions of such suspended sentence are 
alleged to have been violated by the defendant. No form of bill of particulars 
must be followed and the informality or defectiveness of same is not a ground 
for Upset Provided, that such notice may be waived in writing by the defendant. 
Provided nothing herein shall apply to a person under the supervision of the 
he ali of Correction. (1961, c. 1000; 19638, c. 20; 1973, c. 47, s. 2; c. 1262, 
s. 10. 

Cross Reference. — For subsequent provision 
as to notice of intention to pray revocation of 

suspension or probation, see § 15-200.1 as 
amended by Session Laws 1968, c. 632. 
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Editor’s Note. — The first 1973 amendment 
substituted “district attorney” for “solicitor” in 
two places in the first sentence. 

The second 1973 amendment substituted 
“Department of Correction” for ‘Probation 
Commission” in the last sentence. 

This section applies only to revocation of 
suspensions in cases which originate in the 

superior court. State v. Dawkins, 262 N.C. 298, 
136 S.E.2d 632 (1964). 

Thus, while a hearing in the superior court on 
appeal from an order of the inferior court 
revoking suspension of sentence is de novo, it is 
solely on the question whether defendant had 
violated the terms upon which the sentence was 
suspended; the jurisdiction of the superior court 
is derivative and limited to that question, and 
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this section is not applicable. State v. Dawkins, 
262 N.C. 298, 1386 §.E.2d 632 (1964). 
And Only to Sentences Suspended on 

Specified Terms and Conditions. — This 
section applies only to sentences which have 
been suspended upon specified terms and 
conditions. State v. Thompson, 267 N.C. 653, 148 
S.E.2d 613 (1966). 
When prayer for judgment has_ been 

continued, this section does not require that the 
solicitor (now district attorney), before praying 
judgment, shall serve defendant with a bill of 
particulars setting forth his reasons for doing 
so. State v. Thompson, 267 N.C. 653, 148 S.E.2d 
613 (1966). 

Cited in State v. Hill, 266 N.C. 107, 145 S.E.2d 
346 (1965); State v. Braswell, 283 N.C. 332, 196 
S.E.2d 185 (1973). 

§§ 15-201, 15-202: Repealed by Session Laws 1978, c. 1262, s. 10. 

Cross Reference. — As to transfer of the 
functions of the State Probation Commission to 
the Department of Correction, see § 143B-262. 

State Government Reorganization. — The 

Probation Commission was transferred to the 
Department of Social Rehabilitation and Control 
by § 143A-167 (now repealed), enacted by 
Session Laws 1971, c. 864. 

§ 15-203. Duties of the Secretary of Correction; appointment of probation 
officers; reports; requests for extradition. — The Secretary of Correction shall 
direct the work of the probation officers appointed under this Article. He shall 
consult and cooperate with the courts an institutions in the development of 
methods and propedure in the administration of probation, and shall arrange 
conferences 0 probation officers and judges. He shall make an annual written 
report with statistical and other information to the Department of Correction 
and the Governor. He is authorized to 
applications for requisitions for the return o 

Rerncot to the Governor written 
probationers who have broken the 

terms of their probation, and are believed to be in another state, and he shall 
follow the procedure outlined for requests for extradition as set forth in G.S. 
Dost tigot, Cola, 8:11; 1959,\¢.) 127;-19638, « 914,'s. 2::1973,c. 1262;783/10.) 

Editor’s Note. — The 1973 amendment 
deleted the former first paragraph of the 
section, relating to the responsibilities of the 
former Director of Probation for’ the 
appointment, promotion, etc., compensation and 
duties of probation system personnel, 
substituted “Secretary of Correction’ for 
“Director of Probation’ in the first sentence of 

the section as it now stands and substituted 
“Department of Correction” for “Probation 
Commission” in the third sentence of the section 
as it now stands. 

Section 15-77, referred to in this section, was 
transferred to § 15A-743 by Session Laws 1973, 
c. 1286, s. 16, effective July 1, 1975. 

§ 15-203.1: Repealed by Session Laws 1968, c. 914, s. 6. 

Editor’s Note. — See now § 15-203. 

§ 15-204. Assignment, compensation and oath of probation officers. — 
Probation officers appointed under this Article shall be assigned to serve in such 
courts or districts or otherwise as the Secretary of Correction may determine. 
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They shall be paid annual salaries to be fixed by the Department of Correction, 
and shall also be paid traveling and other necessary expenses incurred in the 
performance of their official duties as probation officers when such expense 
accounts have been authorized and approved by the Secretary of Correction. 

Each person appointed as a probation officer shall take an oath of office before 
the judge of the court or courts in which he is to serve, which oath shall be as 
follows: 

SAL bs Bibiteeisess 2c de-> , do solemnly and sincerely swear that I will be faithful 
and bear true allegiance to the State of North Carolina, and to the constitutional 
powers and authorities which are or may be established for the government 
thereof; and that I will endeavor to support, maintain, and defend the 
Constitution of said State, not inconsistent with the Constitution of the United- 
States, to the best of my knowledge and ability; so help me God,” 
and shall be noted of record by the clerk of the court. (19387, c. 132, s. 8; 1978, 
c. 1262, s. 10.) 

Editor’s Note. — The 1973 amendment “Director of Probation” and “Department of 
substituted “Secretary of Correction” for Correction” for “Probation Commission.” 

§ 15-205. Duties and powers of the probation officers. — A probation offi- 
cer shall investigate all cases referred to him for investigation by the judges 
of the courts or by the Secretary of Correction, and shall report in writing 
thereon. He shall furnish to each person released on probation under his 
supervision a written statement of the conditions of probation and shall instruct 
him regarding the same. Such officer shall keep informed concerning the 
conduct and condition of each person on probation under his supervision by 
visiting, requiring reports, and in other ways, and shall report thereon in writing 
as often as the court or the Secretary of Correction may require. Such officer 
shall use all practicable and suitable methods, not inconsistent with the 
conditions imposed by the court, or the Secretary of Correction, to aid and 
encourage persons on probation to bring about improvement in their conduct 
and condition. Such officer shall keep detailed records of his work; shall make 
such reports in writing to the Secretary of Correction as he may require; and 
shall perform such other duties as the Secretary of Correction may require. A 
probation officer shall have, in the execution of fie duties, the powers of arrest 
and, to the extent necessary for the performance of his duties, the same right 
to execute process as is now given, or that may hereafter be given by law, to 
the sheriffs of this State. (1987, c. 132, s. 9; 1973, c. 1262, s. 10.) 

Editor’s Note. — The 1973 amendment 
substituted “Secretary of Correction” for 
“Director of Probation.” 

§ 15-205.1. Mandatory review of probation. — It shall be the duty of the 
probation officer in all cases referred to him to bring the probationer before the 
appropriate court having jurisdiction for review by the judge to determine 
whether the probationer should be released from probation after the probationer 
has actually been on probation for three years if the period of probation was 
for more than three years. The court shall review the probationer’s case file and 
determine whether he should be released from probation. This section shall not 
restrict the court’s power to continue, extend, suspend or terminate the period 
of probation at any time as provided in G.S. 15-200. (1969, c. 615; 1973, ¢. 1353.) 

Editor’s Note. — The 1973 amendment ‘probation for one year, if the period of 
substituted “probation for three years” for probation was three years or less, or he has been 
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on probation for three years” near the end of the 
first sentence. 
Compliance with this section does not 

restrict court’s power under § 15-200. State v. 
Benfield, 22 N.C. App. 330, 206 S.E.2d 350 (1974). 
Whether Probationer Need Be Present upon 

Review Is Unclear. — This section leaves it 
unclear whether the probationer need be present 
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when the appropriate court reviews the 
probationer’s case file for possible early release 
from probation. State v. Benfield, 22 N.C. App. 
330, 206 S.E.2d 350 (1974). 

Better practice would be to bring the 
probationer before the court. State v. Benfield, 
22 N.C. App. 330, 206 S.E.2d 350 (1974). 

§ 15-206. Cooperation with Department of Correction and officials of local 
units. — It shall be the duty of the Secretary of Correction and the Department 
of Correction to cooperate with each other to the end that the purposes of 
probation and parole may be more effectively carried out. When requested, each 
shall make available to the other case records in his possession, and in cases of 
emergency, where time and expense can be saved, shall provide investigation 
service. 

It is hereby made the duty of every city, county, or State official or department 
to render all assistance and cooperation within his or its fundamental power 
which may further the objects of this Article. The State Department of 
Correction, the Secretary of Correction, and the probation officers are 
authorized to seek the cooperation of such officials and departments, and 
especially of the county superintendents of social services and of the 
Department of Human Resources. (1987, c. 132, s. 10; 1961, c. 189, s. 2; 1969, 
598271973, c: 476, s. 138; c. 1262, s. 10.) 

Editor’s Note. — The first 1973 amendment 
substituted “Department of Human Resources” 
for “State Board of Public Welfare.” 

The second 1973 amendment substituted 
“Secretary of Correction” for “Director of 

Probation” and substituted ‘Department of 
Correction” for ““Commissioner of Parole’ in the 
first sentence of the first paragraph and for 
“Probation Commission” in the second sentence 
of the second paragraph. 

§ 15-207. Records treated as privileged information. — All information and 
data obtained in the discharge of official duty by any probation officer shall be 
privileged information, shall not be receivable as evidence in any court, and shall 
not be disclosed directly or indirectly to any other than the judge or to others 
entitled under this Article to receive reports, unless and until otherwise ordered 
by o judge “ oe court or the Secretary of Correction. (1987, c. 132, s. 11; 1978, 
ofa S.. 1, 

Editor’s Note. — The 1973 amendment 
substituted “Secretary of Correction” for 
“Director of Probation.” 

§ 15-208. Payment of salaries and expenses. — All salaries and expenses 
necessary for carrying out the provisions of this Article shall be fixed in 
accordance with the Executive Budget Act and the Personnel Act, and shall be 
paid by the Board of Transportation out of the State highway funds, under 
direction of the Director of the Budget. (1987, c. 132, s. 12; 1973, c. 507, s. 5.) 

Editor’s Note. — The 1973 amendment ‘State Highway and _ Public Works 
substituted “Board of Transportation’ for Commission.” 

§ 15-209. Accommodations for probation officers. — The county 
commissioners in each county in which a probation officer serves shall provide, 
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in ue ag the courthouse, suitable office space for such officer. (1937, c. 132, 
s. 13. 

ARTICLE 21. 

Segregation of Youthful Offenders. 

§§ 15-210 to 15-216: Repealed by Session Laws 1967, c. 996, s. 17. 

ARTICLE 22. 

Review of Criminal Trials. 

§ 15-217. Institution of proceeding; effect on other remedies. — Any person 
imprisoned in the penitentiary, Central Prison, common jail of any county or 
imprisoned in the common jail of any county and assigned to work under the 
supervision of the State Department of Correction, who asserts that in the 
eat i which resulted in his conviction there was a substantial denial of 
is rights under the Constitution of the United States or of the State of North 

Carolina or both, or that the court was without jurisdiction to impose the 
sentence, or that the sentence exceeds the maximum authorized by law, or that 
the sentence is otherwise subject to collateral attack upon any ground of alleged 
error heretofore available under a writ of habeas corpus, writ of coram nobis, 
or other common-law or statutory remedy, as to which there has been no prior 
adjudication by any court of competent jurisdiction, may institute a proceeding 
under this Article. 

The remedy herein provided is not a substitute for nor does it affect any 
remedies which are incident to the proceedings in the trial court, or any remedy 
of direct review of the sentence or conviction, but, except as otherwise provided 
in this Article it comprehends and takes the place of all other common-law and 
statutory remedies which have heretofore been available for challenging the 
validity of incarceration under sentence of death or imprisonment, and shall be 
used exclusively in lieu thereof. (1951, c. 1088, s. 1; 1957, c. 3849, s. 10; 1959, ec. 
21; 1960; Gi S02, Ss. 1; 1967; c. 996; 's. 13°) 

Editor’s Note. — Prior to the 1965 amendment 
this section was limited to the review of 
constitutional defects in criminal trials. Those 
cases cited in the note below which were decided 
prior to the amendment should be read in the 
light of the former limitation. 

For comment on this Article, see 29 N.C.L. 

Rev. 390; 44 N.C.L. Rev. 153 (1965). For article 
on the North Carolina Post-Conviction Hearing 
Act, see 5 Wake Forest Intra. L. Rev. 287 (1969). 

Purpose of Article. — This Article was 
enacted to provide an adequate and available 
post-trial remedy for persons imprisoned under 
judicial decrees who suffered substantial and 
unadjudicated deprivations of their 
constitutional rights in the original criminal 
actions resulting in their convictions because 
they were prevented from claiming such 
constitutional rights in the original criminal 
actions by factors beyond their control. Miller v. 
State, 237 N.C. 29, 74 S.E.2d 513 (1953); State v. — 
Graves, 251 N.C. 550, 112 S.E.2d 85 (1960). See 
State v. Cruse, 238 N.C. 53, 76 S.E.2d 320 (1953); 
Brown v. North Carolina, 341 F.2d 87 (4th Cir. 

1965); State v. White, 274 N.C. 220, 162 S.E.2d 
473 (1968). 

The Post-Conviction Hearing Act is not 
designed to add to the law’s delays by giving an 
accused two days in court where one is sufficient 
for the doing of substantial justice under 
fundamental law. Miller v. State, 237 N.C. 29, 74 
S.E.2d 513 (1953); Brown v. North Carolina, 341 
F.2d 87 (4th Cir. 1965); State v. White, 274 N.C. 
220, 162 S.E.2d 473 (1968). 

The purpose of the proceeding under the Post- 
Conviction Hearing Act is not to determine 
petitioner’s guilt or innocence. That matter has 
already been determined in the trial and 
judgment which is the subject of post-conviction 
review. The purpose of post-conviction review is 
to determine whether in the proceedings leading 
to the conviction there occurred any substantial 
denial of petitioner’s constitutional rights. 
Parker v. State, 2 N.C. App. 27, 162 S.E.2d 526 
(1968). 

This Article is not devised to confer upon an 
accused, who is defended by counsel of his own 
selection or competent counsel appointed by the 
court, a legal privilege, at his own election, to 
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have his rights arising under the common law 
and the statutes adjudicated at a time of the 
State’s choosing in the original criminal action, 
and his rights arising under the constitutions of 
his state and nation adjudicated at a subsequent 
time of his own choosing in another proceeding. 
Miller v. State, 237 N.C. 29, 74 S.E.2d 513 (1953); 
State v. White, 274 N.C. 220, 162 S.E.2d 473 
(1968). 

This Article, known as the North Carolina 
Post-Conviction Hearing Act, establishes a 
new judicial proceeding by which the superior 
court may probe beneath the adjudication in the 
original criminal action in which an imprisoned 
petitioner was convicted and sentenced, and 
grant him appropriate relief in respect to his 
conviction and sentence in case it determines 
that two specified conditions concur. These 
conditions are as follows: (1) that there was a 
substantial denial of the constitutional rights of 
the petitioner in the original criminal action in 
which he was convicted, and (2) that there has 
been no prior adjudication as to such 
constitutional rights by any court of competent 
jurisdiction. Miller v. State, 273 N.C. 29, 74 
S.E.2d 513 (1953). 

Article Provides Adequate and Enlightened 
Procedure. — Under this Article North Carolina 
has a wholly adequate and_ enlightened 
procedure under which State prisoners may 
obtain from State courts a review of the 
constitutionality of their trial and imprisonment. 
Patton v. North Carolina, 256 F. Supp. 225 
(W.D.N.C. 1966), commented on in 5 Wake 
Forest Intra. L. Rev. 202 (1969). 

The Post-Conviction Hearing Act provides 
every defendant adequate opportunity for the 
adjudication of claimed deprivations of 
constitutional rights which prevented him from 
obtaining a fair trial, provided factors beyond 
his control prevented him from claiming them 
earlier. State v. White, 274 N.C. 220, 162 S.E.2d 
473 (1968). 

The State of North Carolina has provided an 
adequate, available avenue of collateral attack 
to correct a denial of federal constitutional 
rights. Having thus assumed the responsibility 
of reviewing its trial court proceeding and 
correcting any deprivation of constitutional 
rights, it is incumbent upon the State to 
administer its own laws with an even hand. Tyler 
v. Croom, 288 F. Supp. 870 (E.D.N.C. 1968). 

This Article provides a procedure by which a 
person convicted of crime may thereafter obtain 
a hearing upon the question whether he was 
denied due process of law. It affords an 
opportunity to inquire into the constitutional 
integrity of his conviction. State v. White, 274 
N.C. 220, 162 S.E.2d 473 (1968). 
Which Replaces All Other Common-Law 

and Statutory Remedies. — Prior to the 1965 
amendment to this Article, a plethora of 
remedies confronted a defendant attacking his 
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conviction, the appropriate one depending upon 
the grounds of his challenge. Occasionally, a 
defendant would pursue an inappropriate State 
remedy, be denied relief, come into the federal 
district court on habeas, and be returned to the 
State courts to seek the proper writ. The 1965 
amendments, however, abolished ‘all other 
common-law and statutory remedies’ and 
substituted a unitary proceeding in which all 
challenges to a conviction may be raised. Anders 
v. Turner, 379 F.2d 46 (4th Cir. 1967). 

It Resembles Common-Law Writ of Coram 
Nobis. — The remedy afforded by the North 
Carolina Post-Conviction Hearing Act closely 
resembles that available under the common-law 
writ of coram nobis. State v. Merritt, 264 N.C. 
716, 142 S.E.2d 687 (1965). 

The procedure and function of the writ of 
error coram nobis are substantially the same as 
provided by petition under this Article. Dantzic 
v. State, 279 N.C. 212, 182 S.E.2d 563 (1971). 

The writ of error coram nobis is an 

established common-law writ available under 
this State’s procedure to challenge the validity 
of a conviction by reason of matters extraneous 
to the record. State v. Green, 277 N.C. 188, 176 
S.E.2d 756 (1970); State v. Toms, 20 N.C. App. 
56, 200 S.E.2d 439 (1978). 

It has been supplanted by this Article with 

reference to “any person imprisoned.” State v. 
Green, 277 N.C. 188, 176 S.E.2d 756 (1970); State 
v. Toms, 20 N.C. App. 56, 200 S.E.2d 439 (1973). 

The North Carolina Post-Conviction Hearing 
Act (88 15-217 through 15-222) was passed to 
replace the writ of error coram nobis insofar as 
the constitutionality of criminal trials is 
concerned, and, as now written, it incorporates 
habeas corpus, coram nobis and any other 
common-law or statutory remedy under which a 
person may collaterally attack his sentence. 
Dantzic v. State, 10 N.C. App. 369, 178 S.E.2d 
790 (1971). 

Like the Illinois act on which it was modeled, 
the North Carolina Post-Conviction Hearing Act 
was passed to replace the ancient and little 
known or understood writ of error coram nobis, 
insofar as the review of the constitutionality of 
criminal trials is concerned. State v. Merritt, 264 
N.C. 716, 142 S.E.2d 687 (1965). 

The procedure under this Article is available 
when an imprisoned person seeks relief by 
petition for writ of error coram nobis. Dantzic 
v. State, 279 N.C. 212, 182 S.E.2d 563 (1971). 

If petitioner is presently imprisoned, he may 
proceed under this Article. Dantzic v. State, 279 
N.C. 212, 182 S.E.2d 563 (1971). 

Otherwise, the writ remains as at common 

law and is available under this State’s 
procedure. State v. Green, 277 N.C. 188, 176 
S.E.2d 756 (1970). 

The writ of error coram nobis is still available 
to defendants who have been convicted but not 
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imprisoned. State v. Toms, 20 N.C. App. 56, 200 
S.E.2d 489 (1978). 

Permission from Appellate Court to Petition 

for Writ of Error Coram Nobis Is Not 
Required. — There is no requirement that an 
imprisoned person seeking relief by petition for 
writ of error coram nobis obtain leave from an 
appellate court even though on direct appeal the 
appellate court has affirmed the judgment the 
petitioner seeks to attack. This is because the 
collateral attack is based on facts not disclosed 
by the record on appeal. Dantzic v. State, 279 
N.C. 212, 182 §.E.2d 563 (1971), overruling In re 
Taylor, 230 N.C. 566, 53 S.E.2d 857 (1949); State 
v. Daniels, 231 N.C. 509, 57 S.E.2d 653 (1950); 
and State v. Green, 277 N.C. 188, 176 S.E.2d 756 
(1970). 

The Supreme Court has concluded that a 
requirement upon the ancient common-law writ 
of error coram nobis, namely, a requirement that 
permission be first obtained from the Supreme 
Court, such permission to be granted under the 
supervisory power presently conferred upon the 
Supreme Court by N.C. Const., Art. IV, 8 12(1), 
is neither necessary nor desirable under present 
conditions with reference to a final judgment of 
a trial court from which there was no appeal. 
Dantzic v. State, 279 N.C. 212, 182 S.E.2d 563 
(1971). 

A writ of error coram nobis will not lie in the 
superior court after an appeal to the Supreme 

Court and an affirmation of the judgment in that 
court. Dantzic v. State, 10 N.C. App. 369, 178 
S.E.2d 790 (1971). 

A similar restriction does not apply when a 

defendant is proceeding under this Article. 
Dantzic v. State, 10 N.C. App. 369, 178 S.E.2d 
790 (1971). 

This Article seems to require that a 
complainant be in custody under the sentence 
which he attacks, or otherwise prejudiced by it. 
Norkett v. Stallings, 251 F. Supp. 662 (E.D.N.C. 
1966). 

It Is Not Available to One Whose Sentence 
Was Suspended. — This Article is not available 
to a petitioner whose sentence was suspended 
and who is not a person imprisoned in the 
penitentiary, Central Prison, common jail of any 
county assigned to work under the 
supervision of the State Department of 
Correction. Thus, such a defendant properly 
selects the relatively quiescent remedy of coram 
nobis as a means of seeking redress. Dantzic v. 
State, 10 N.C. App. 369, 178 S.E.2d 790 (1971). 

Or to Prisoner Currently Serving Valid 
Sentence. — A prisoner who is currently serving 
a valid sentence for a crime committed during 
his parole may not use the Post-Conviction 
Hearing Act to challenge an order of the Board . 
of Paroles (now Parole Commission) providing 
that the remainder of the sentence upon which 
the parole was revoked shall be served at the 
completion of the sentence for the crime 
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committed during the parole, the question not 
arising out of the proceeding which resulted in 
his conviction. Jernigan v. State, 279 N.C. 556, 
184 S.E.2d 259 (1971). 
The procedure established by this Article is 

not a substitute for an appeal from the 
judgment entered at the trial of the criminal 
charge. Branch v. State, 269 N.C. 642, 153 S.E.2d 
343 (1967). 

This Article was not intended to operate as a 
substitute for an appeal. It was not designed 
merely to afford to a person heretofore 
convicted of crime the right to present to the 
Supreme Court assignments of error in the trial 
in which he was convicted and from which he did 
not appeal. State v. Cruse, 238 N.C. 53, 76 S.E.2d 
320 (1953); State v. Graves, 251 N.C. 550, 112 
S.E.2d 85 (1960). 

Proceedings under this Article are not a 
substitute or an alternative to direct appeal. 
State v. White, 274 N.C. 220, 162 S.E.2d 473 
(1968). 

Post-conviction proceedings, whether 
instituted under the authority of the statute or 
the common law, cannot be used as a substitute 

for, or as an alternative to, direct appeal. Dantzic 
v. State, 10 N.C. App. 369, 178 S.E.2d 790 (1971). 

The Post-Conviction Hearing Act is not a 
substitute for appeal. It cannot be used to raise 
the question whether errors were committed in 
the course of the trial. The inquiry is limited to 
a determination whether the petitioners were 
denied the right to be represented by counsel, to 
have witnesses, and a fair opportunity to 
prepare and to present their defense. The 
question whether these rights have been denied, 
is one of law. State v. Wheeler, 249 N.C. 187, 105 
S.E.2d 615 (1958). 

And Errors Which Could Have Been 
Reviewed on Appeal May Not Be Asserted. — 
Errors in a petitioner’s trial which could have 
been reviewed on appeal may not be asserted for 
the first time, or reasserted, in post-conviction 
proceedings. State v. White, 274 N.C. 220, 162 
S.E.2d 473 (1968). 

This Article cannot be used to raise the 
question whether errors were committed in the 
course of the trial. State v. White, 274 N.C. 220, 
162 S.E.2d 473 (1968). 

This Article does not license a collateral attack 
upon any ruling which could have properly been 
presented by a direct appeal from the judgment 
pronounced in the original trial. State v. White, 
274 N.C. 220, 162 S.E.2d 473 (1968). 

This Article does not afford to a person 
heretofore convicted of crime the right to 
present to the Supreme Court assignments of 
error in the trial in which he was convicted and 
from which he did not appeal. State v. White, 274 
N.C. 220, 162 S.E.2d 473 (1968). 

The inquiry under this Article is limited to 
a determination whether the petitioners were 
denied the right to be represented by counsel, to 
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have witnesses, and a fair opportunity to 
prepare and to present their defense. State v. 
White, 274 N.C. 220, 162 S.E.2d 473 (1968). 

Article Affords Review Only in Case of 
Substantial Denial of Constitutional Right. — 
It was not the intention of the legislature to 
afford under this Article a general review of 
every error a prisoner who is dissatisfied with 
his conviction and sentence may assert, but only 
in those instances in which a substantial denial 
of a constitutional right has been made to 
appear. State v. Cruse, 238 N.C. 53, 76 8.E.2d 320 
(1958). 

The inquiry in a post-conviction proceeding is 
whether there was a substantial denial of the 
constitutional rights of petitioners in the original 
criminal action in which they were convicted and 
whether a different result would likely have 
ensued had petitioners not been denied such 
rights. Branch v. State, 269 N.C. 642, 153 S.E.2d 
343 (1967). 
And Hearing Is Precluded Where There Has 

Been Prior Adjudication of Constitutional 
Question. — Defendant is precluded from 
seeking a post-conviction hearing when there 
has been a prior adjudication of the 
constitutional question by any court of 
competent jurisdiction. In re McCoy, 283 F. 
Supp. 409 (E.D.N.C. 1964). 

Only claims as to which there has been no 
prior adjudication are justiciable under this 
Article. State v. White, 274 N.C. 220, 162 S.E.2d 
473 (1968). 

Article May Not Be Used Where Only Attack 
Is on Administrative Order. — Where 
petitioner concedes the validity of his trial and 
the sentences under which he is now being held 
and his only attack is upon the subsequent order 
of the Board of Paroles (now Parole 
Commission) under § 148-62 relating to the 
administration or order in which the sentences 
are to be served, this Article may not be used for 
this ourpose. Jernigan v. State, 279 N.C. 556, 184 
S.E.2d 259 (1971). 

Burden Is on Petitioner to Show Denial of 
Constitutional Right. — In a proceeding under 
this Article, the burden is upon the petitioner to 
show a denial of some right guaranteed to him 
by the Constitution of North Carolina or by the 
Constitution of the United States in the trial or 
investigatory procedures resulting in his 
conviction. Branch v. State, 269 N.C. 642, 153 
S.E.2d 343 (1967). 

Voluntary Relinquishment of Rights. — A 
litigant does not suffer a ‘denial of his rights,” 
within the meaning of this section, when he 
intentionally and voluntarily relinquishes them. 
Miller v. State, 237 N.C. 29, 74 S.E.2d 513 (1958). 
Want of Formal and Sufficient Accusation. 

— When the court sentenced petitioner, who had 
been indicted for a violation of § 14-26 (carnal 
knowledge of female virgins between 12 and 16 
years of age), to imprisonment for a term of not 
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less than 12 nor more than 15 years upon his plea 
of guilty to a violation of § 14-22 (assault with 
intent to commit rape) when there was no formal 
and sufficient accusation against him for the 
offense to which he pleaded guilty, it would 
seem to be without precedent, and the sentence 
of imprisonment was a nullity, and violates 
petitioner’s rights as guaranteed by N.C. Const., 
Art. I, § 19, and by § 1 of the 14th Amendment 
to the United States Constitution and must be 
vacated in post-conviction proceedings. McClure 
v. State, 267 N.C. 212, 148 S.E.2d 15 (1966). 

Failure to Observe Statutes Relating to 
Arrests. — While there are circumstances under 
which a failure to observe the provisions of 8§ 
15-46 and 15-47 (now repealed), relating to 
arrests, may not affect constitutional rights, yet 
where an offense as serious as robbery with 
firearms is charged, such failure must be given 
great weight in a hearing under this Article. 
State v. Graves; 251 N.C. 550, 112 S.E.2d 85 
(1960). For present provisions covering the 
subject matter of former 8§ 15-46 and 15-47, see 
§ 15A-501. 

The necessity for the enforcement of rules 

governing appeals in North Carolina in no way 
constitutes an encroachment on the rights of a 
defendant which come within the purview of this 
and the following sections. State v. Davis, 248 
N.C. 318, 103 S.E.2d 289 (1958). 

Delay in Filing Petition Held Not Due to 
Laches. — Where petitioner was tried in 1948 
without the benefit of counsel, and subsequently 
escaped and was confined to a _ federal 
penitentiary from 1951 to 1962, and the decision 
in Gideon v. Wainwright, 372 U.S. 335, 83 S. Ct. 

792, 9 L. Ed. 2d 799 (1963), did not give him 
grounds for relief until 1963, such 15-year delay 
in filing his petition was held not to be due to 
laches or negligence on his part. State v. 
Johnson, 263 N.C. 479, 189 S.E.2d 692 (1965). 

Petition Insufficient to Show Violation of 
Rights. — See State v. Hackney, 240 N.C. 230, 
81 S.E.2d 778 (1954). 

Review of Judgment Entered under Article. 
— No appeal lies from a final judgment entered 
upon a_ petition and_ proceeding for 
post-conviction review under the 
Post-Conviction Hearing Act, review being 
available only upon application by the petitioner 
or by the State for a writ of certiorari. Nolan v. 
State, 1 N.C. App. 618, 162 S.E.2d 88 (1968). 

Effect of Declaring Trial a Nullity. — Once 
a trial has been declared a nullity in a 
post-conviction proceeding, this nullity cannot be 
resuscitated and made to serve as the basis for 
a sentence. When a trial is annulled, so is the 
sentence, and it cannot be reimposed without a 
new trial. State v. Hollars, 266 N.C. 45, 145 
S.E.2d 309 (1965). 

Consent to Be Tried Again. — Before a new 
trial may be ordered as a _ result of 
post-conviction review of a criminal case, the 
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record must clearly show defendant’s consent to 
be tried again. Williams v. State, 3 N.C. App. 212, 
164 S.E.2d 501 (1968). 
Where a petitioner for post-conviction review 

under this Article alleges facts which, if true, 
entitle him to nothing else but a new trial, he 
thereby gives consent to be tried again, which 
consent continues unless the court permits him 
to withdraw the petition. Williams v. State, 3 
N.C. App. 212, 164 S.E.2d 501 (1968). 

Prisoner May Not Be Punished for 
Obtaining New Trial. — The North Carolina 
Supreme Court adheres to the basic 
constitutional principles that a prisoner may not 
be denied credit for time served, nor punished 
for obtaining a new trial. Patton v. North 
Carolina, 256 F. Supp. 225 (W.D.N.C. 1966). 
The constitutional protection against double 

jeopardy would be violated if an increased 
sentence or a denial of credit is permitted on 
retrial. Patton v. North Carolina, 381 F.2d 636 
(4th Cir. 1967), commented on in 46 N.C.L. Rev. 
407 (1968). 
A prisoner’s exercise of his right to seek a new 

trial will not be predicated on the fiction that he 
has “waived” the benefits of his initial sentence, 
because of the restrictive effect this has on 
access to post-conviction remedies. In seeking 
correction of an erroneous sentence, a defendant 
does not waive his double jeopardy right not to 
be subjected to multiple punishment. Patton v. 
North Carolina, 381 F.2d 636 (4th Cir. 1967), 
commented on in 46 N.C.L. Rev. 407 (1968). 
Punishment May Not Be Increased upon 

Retrial. — Increasing a defendant’s punishment 
upon retrial after the reversal of his initial 
conviction at a_ post-conviction hearing 
constitutes a violation of his Fourteenth 
Amendment rights in that it exacts an 
unconstitutional condition to the exercise of his 
right to a fair trial, arbitrarily denies him the 
equal protection of the law, and places him twice 
in jeopardy of punishment for the same offense. 
Patton v. North Carolina, 381 F.2d 636 (4th Cir. 
1967), commented on in 46 N.C.L. Rev. 407 
(1968). 

The equal protection clause of the Fourteenth 
Amendment compels a rule barring a sentence 
upon retrial in excess of the one invalidated, and 
this protection extends even to one seeking to 
avail himself of a State’s post-conviction 
remedies because of nonconstitutional errors in 
the original trial. Patton v. North Carolina, 381 
F.2d 636 (4th Cir. 1967), commented on in 46 
N.C.L. Rev. 407 (1968). 
A defendant’s rights are not adequately 

protected even if a second sentencing judge is 
restricted to increasing sentence only on the 
basis of new evidence. A sentence may not be. 
increased following a successful appeal, even 
where additional testimony has been introduced 
at the second trial. In order to prevent abuses, 
the fixed policy must necessarily be that the new 
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sentence shall not exceed the old. Patton v. 
North Carolina, 381 F.2d 636 (4th Cir. 1967), 
commented on in 46 N.C.L. Rev. 407 (1968). 

The frequency of harsher punishment 
(whether by the device of refusing credit for 
time served, or by a longer sentence, or both) 
upon retrial doubtless intimidates persons held 
in prison under unconstitutional convictions 
from attempting to secure their right to a new 
trial. Patton v. North Carolina, 256 F. Supp. 225 
(W.D.N.C. 1966), commented on in 5 Wake 
Forest Intra. L. Rev. 202 (1969). 

For a State case holding that a defendant 
could not complain if the sentence imposed upon 
conviction in the second trial exceeded that 
imposed at the first, see State v. White, 262 N.C. 
52, 186 S.E.2d 205 (1964). 
And Credit Must Be Allowed for Time 

Served under Vacated Sentence. — Where 
there is a new trial, in which the defendant’s 
guilt is predicated upon the same conduct from 
which a previous invalid judgment and sentence 
arose, time served under the vacated sentence 
must be fully credited against the time 
defendant is required to serve under the 
sentence imposed at the new trial. Kelly v. North 
Carolina, 276 F. Supp. 200 (E.D.N.C. 1967). 

Denial of credit at a second trial for time 
served while in the de facto status of state 
prisoner is so fundamentally unfair as to 
constitute a violation of the due process and 
equal protection clauses of the Fourteenth 
Amendment of the federal Constitution. Patton 
v. North Carolina, 256 F.Supp. 225 (W.D.N.C. 
1966), commented on in 5 Wake Forest Intra. L. 
Rev. 202 (1969). 

For a State case holding that a defendant 
convicted a second time upon a new trial 
obtained under this Article should not be given 
credit for the time he had served on the sentence 
imposed at the first trial, see State v. White, 262 
N.C. 52, 186 S.E.2d 205 (1964). 

The federal district court properly issued a 
writ of habeas corpus and ordered the release 
of petitioner for the reason that he had served 
the maximum term imposed on him at his 
original trial, notwithstanding that on retrial, 
after successful post-conviction attack, he was 
sentenced to a longer term. Pearce v. North 
Carolina, 397 F.2d 2538 (4th Cir. 1968). 

Review on Habeas Corpus in Federal Court 
Requires Exhaustion of State Remedies. — 
Writs of habeas corpus will be refused in a 
federal court when presented directly upon 
conviction in a North Carolina county court, as 
it is abundantly clear that until the petitioners 
have exhausted their State remedies, a federal 
court may not consider the constitutional 
questions presented. In re Clayton, 181 F. Supp. 
834 (M.D.N.C. 1960). 

Under this Article a prisoner has the right to 
petition the court which sentenced him for relief 
upon allegation that in the proceedings which 
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resulted in his conviction there was substantial 
denial of his rights under the Constitution of the 
United States. The Article gives the court full 
power to afford relief if it finds merit in the 
petition. Where a prisoner has not attempted to 
avail himself of this remedy, he has not 
exhausted remedies available in the courts of the 
State, which is a prerequisite to the right to 
apply to a federal court for a writ of habeas 
corpus. Quick v. Anderson, 194 F.2d 183 (4th Cir. 
1952). 

The federal habeas judge may in his discretion 
deny relief to an applicant who has deliberately 
bypassed the orderly procedure of State courts 
and in so doing has forfeited his State court 
remedies. State v. White, 274 N.C. 220; 162 
S.E.2d 473 (1968). 

Federal and state courts have concurrent 
jurisdiction in collateral proceedings seeking 
vindication of federal constitutional rights. 
Although federal courts are not required to 
abstain or decline to exercise jurisdiction simply 
because the rights asserted may be adjudicated 
in some other forum, nevertheless, comity 
requires that the federal courts recognize the 
primary responsibility of the state courts to 
correct their own errors of constitutional 
magnitude. Tyler v. Croom, 288 F. Supp. 870 
(E.D.N.C. 1968). 

State May Waive Failure to Exhaust 
Remedies. — In habeas corpus proceedings in 
a federal court, the State may waive petitioner’s 
failure to exhaust available State court remedies 
under this Article. Kelly v. North Carolina, 276 
F. Supp. 200 (E.D.N.C. 1967). 

When State Remedies Exhausted. — One 
who has proceeded under this Article and been 
denied certiorari by the North Carolina Supreme 
Court has exhausted all presently available 
State remedies. Anders v. Turner, 379 F.2d 46 
(4th Cir. 1967). 

North Carolina’s failure to conduct a post- 
conviction hearing within a reasonable time in 

accordance with an order of the federal district 
court deprived petitioner of equal protection or 
due process of law, entitling him to federal 
habeas corpus relief. Tyler v. Croom, 288 F. 
Supp. 870 (E.D.N.C. 1968). 

A delay of some two years in the hearing of 
a petition for a post-conviction review would 
seem inexcusable. State v. Hayes, 261 N.C. 648, 
135 S.E.2d 653 (1964). 

Exhaustion of a state procedure to a 
foregone conclusion is not a prerequisite to 
federal habeas corpus jurisdiction. It is well 
established that under such circumstances 
jurisdiction exists in the federal district court to 
entertain the petition for habeas corpus and to 
review the constitutionality of the trial and 
imprisonment. Patton v. North Carolina, 256 F. 
Supp. 225 (W.D.N.C. 1966), commented on in 5 
Wake Forest Intra. L. Rev. 202 (1969). 
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Thus Question Already Decided Need Not Be 

Urged on State Supreme Court a Second Time. 
— Where the State Supreme Court reviewed 
State court convictions and squarely decided the 
questions raised, the State’s opposition to 
federal relief on the ground that State remedies 
were not exhausted because the prisoners did 
not proceed under this Article was without 
merit, since if the question is presented and 
adjudicated by the State’s highest court once, it 
is not necessary to urge it upon them a second 
time under an alternate procedure. Grundler v. 
North Carolina, 283 F.2d 798 (4th Cir. 1960). 

Forcing a petitioner for habeas corpus in the 
federal court to present again to the state 
courts, in a proceeding under this section, claims 
which had already been considered and denied 
by those courts in habeas corpus proceedings 
would be an unwarranted, hypertechnical 
application of the exhaustion doctrine. The 
doctrine of exhaustion does not require that the 
petitioner himself be exhausted in repetitious 
litigation. Whitley v. North Carolina, 357 F.2d 75 
(4th Cir. 1966). 

Where petitioner for habeas corpus in a 
federal court maintained that he was detained 
pursuant to an unconstitutional judgment based 
upon unconstitutional statutes, and he had 
raised this issue at his trial, and again on direct 
appeal, and the Supreme Court of North 
Carolina had passed upon his constitutional 
objections, it was not necessary for him to raise 
them again in State collateral proceedings, i.e., 
via the Post-Conviction Hearing Act. Walker v. 
North Carolina, 262 F. Supp. 102 (W.D.N.C. 
1966). 

Where petitioner has not sought review of his 
second trial and sentence pursuant to the North 
Carolina Post-Conviction Hearing Act, federal 
habeas corpus jurisdiction, if it exists, depends 
upon the existence of circumstances rendering 
such process ineffective. Such circumstances 
exist where prior decisions of the Supreme Court 
of North Carolina foreclosing in the State courts 
accused’s contentions that (a) he is entitled to 
credit for time served, and (b) that he cannot be 
more harshly punished at a second trial. Patton 
v. North Carolina, 256 F. Supp. 225 (W.D.N.C. 
1966), commented on in 5 Wake Forest Intra. L. 
Rev. 202 (1969). 

The burden is upon the petitioner seeking a 
federal habeas corpus to prove, by a 
preponderance of the evidence, the alleged 
violations of his constitutional rights. A 
petitioner does not bear that burden when he has 
had substantially identical issues previously 
determined adversely to him in a State 
post-conviction hearing, this hearing having 
been held in accordance with the standards 
required and enunciated in Townsend v. Sain, 
372 U.S. 298, 83 S. Ct. 745, 9 L. Ed. 2d 770 (1963). 
Paige v. Ross, 257 F. Supp. 27 (E.D.N.C. 1966), 
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rev d on other grounds, 372 F.2d 426 (4th Cir. 
1967). 

Federal Court May Accept Findings of Fact 
Made by State Court in Post-Conviction 
Hearing. — In a federal habeas corpus 
proceeding, the federal court is free to accept the 
findings of fact made by the State court after it 
offered petitioner a full day of hearings in a 
State post-conviction hearing. Paige v. Ross, 257 
F. Supp. 27 (E.D.N.C. 1966), rev’d on other 
grounds, 372 F.2d 426 (4th Cir. 1967). 
A federal district judge may, and ordinarily 

should, accept the facts found in the hearing in 
the State court. But he need not. In every case 
he has the power, constrained only by his sound 
discretion, to receive evidence bearing upon the 
applicant’s constitutional claim. State v. White, 
274 N.C. 220, 162 S.E.2d 473 (1968). 

Or May Try Facts Anew. — The federal 
district judge may try the facts anew whenever 
he supposes that the State court judge has not 
reliably found the relevant facts. State v. White, 

274 N.C. 220, 162 S.E.2d 473 (1968). 
Were a prisoner to have both direct and 

collateral review in the State court of his claim 
that he was deprived of constitutional rights in 
his trial, he might still have a de novo evidentiary 
hearing in federal habeas corpus proceedings if 
the district judge concludes that the facts found 
by the State court were not reliable findings. 
State v. White, 274 N.C. 220, 162 S.E.2d 473 
(1968). 

Conclusory finding by post-conviction court 

that plea of guilty was voluntarily made was 
unacceptable in federal habeas corpus 
proceeding, where state court records contain no 
resolution of the historic facts, either explicitly 
or implicitly, as required by Townsend v. Sain, 
372 U.S. 293, 83 S. Ct. 745, 9 L. Ed. 2d 770 (1963). 
Neal v. Taylor, 264 F. Supp. 418 (E.D.N.C. 1967). 

Applied in Hudson v. North Carolina, 363 U.S. 
697, 80S. Ct. 1314, 4 L. Ed. 2d 1500 (1960); State 
v. Burell, 254 N.C. 317, 119 S.E.2d 3 (1961); State 
v. Broadway, 259 N.C. 248, 180 S.E.2d 337 (1963); 

Ritchie v. North Carolina, 220 F. Supp. 374 
(W.D.N.C. 1963); Bottoms v. State, 262 N.C. 483, 
137 S.E.2d 817 (1964); Potter v. State, 263 N.C. 
114, 139 S.E.2d 4 (1964); State v. Chamberlain, 
263 N.C. 406, 139 S.E.2d 620 (1965); State v. 
Slade, 264 N.C. 70, 140 S.E.2d 723 (1965); State 
v. Benfield, 264 N.C. 75, 140 S.E.2d 706 (1965); 
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State v. Lawrence, 264 N.C. 220, 141 S.E.2d 264 
(1965); Petway v. Stallings, 248 F. Supp. 991 
(E.D.N.C. 1965); State v. Stafford, 267 N.C. 201, 
147 S.E.2d 925 (1966); McNeil v. North Carolina, 
368 F.2d 313 (4th Cir. 1966); State v. Wilson, 269 
N.C. 297, 152 S.E.2d 223 (1967); Tyler v. Croom, 
264 F. Supp. 415 (E.D.N.C. 1967); Patton v. Ross, 
267 F. Supp. 387 (E.D.N.C. 1967); State v. 
Stafford, 274 N.C. 519, 164 S.E.2d 371 (1968); 
State v. Swann, 275 N.C. 644, 170 S.E.2d 611 
(1969). 

Cited in State v. Burell, 256 N.C. 288, 123 
S.E.2d 795 (1962); Anderson v. North Carolina, 
221 F. Supp. 930 (W.D.N.C. 1963); State v. 
Williams, 261 N.C. 172, 184 S.E.2d 163 (1964); 
Sligh v. North Carolina, 246 F. Supp. 865 
(E.D.N.C. 1965); McNeil v. North Carolina, 248 
F. Supp. 867 (E.D.N.C. 1965); State v. Rhinehart, 
267 N.C. 470, 148 S.E.2d 651 (1966); State v. 

Conyers, 267 N.C. 618, 148 S.E.2d 569 (1966); 
State v. Sutton, 268 N.C. 165, 150 S.E.2d 50 
(1966); Stem v. Turner, 370 F.2d 895 (4th Cir. 
1966); Wells v. Stallings, 253 F. Supp. 748 
(E.D.N.C. 1966); Creighton v. North Carolina, 
257 F. Supp. 806 (E.D.N.C. 1966); Newsome v. 
Ross, 258 F. Supp. 671 (E.D.N.C. 1966); Fox v. 
North Carolina, 266 F. Supp. 19 (E.D.N.C. 1967); 
Gainey v. Turner, 266 F. Supp. 95 (E.D.N.C. 
1967); Davis v. State, 273 N.C. 533, 160 S.E.2d 
697 (1968); State v. Hamrick, 2 N.C. App. 227, 
162 S.E.2d 567 (1968); Glover v. State, 3 N.C. 
App. 210, 164 S.E.2d 400 (1968); Lassiter v. 
Turner, 279 F. Supp. 231 (E.D.N.C. 1968); 
Aldridge v. State, 4 N.C. App. 297, 166 S.E.2d 
485 (1969); Parker v. North Carolina, 397 U.S. 
790, 90 S. Ct. 1458, 25 L. Ed. 2d 785 (1970); 
Garner v. State, 8 N.C. App. 109, 174 S.E.2d 92 
(1970); Battle v. State, 8 N.C. App. 192, 174 
S.E.2d 299 (1970); State v. Smith, 8 N.C. App. 
348, 174 S.E.2d 651 (1970); Dixon v. State, 8 N.C. 
App. 408, 174 S.E.2d 683 (1970); State v. Swann, 
9 N.C. App. 18, 175 S.E.2d 382 (1970); McCabe 
v. North Carolina, 314 F. Supp. 917 (M.D.N.C. 
1970); Bennett v. Hurley, 315 F. Supp. 1131 
(E.D.N.C. 1970); Harris v. North Carolina, 320 
F. Supp. 770 (M.D.N.C. 1970); State v. Noles, 12 
N.C. App. 676, 184 S.E.2d 409 (1971); Garrett v. 
Bounds, 328 F. Supp. 1175 (W.D.N.C. 1971); 
State v. Thompson, 15 N.C. App. 416, 190 S.E.2d 
355 (1972); State v. Teat, 22 N.C. App. 484, 206 
S.E.2d 732 (1974). 

§ 15-217.1. Filing petition with clerk; delivery of copy to district attorney; 
review of petition by judge. — The proceeding shall be commenced Ee filing 
with the clerk of superior court of the county in which the conviction too lace 
a petition, with two copies thereof, verified by affidavit. One copy shall be 
delivered by the clerk to the district attorney of the judicial istrict who 
prosecutes the criminal docket of the superior court of the county in which said 
petition is filed, either in person or by ordinary mail, and the clerk shall enter 
upon his docket the date and manner of delivery of such copy. 
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The clerk shall place the petition upon the criminal docket upon his receipt 
thereof. The clerk shall promptly after delivery of copy to the district attorney 
bring the petition, or a copy thereof, to the attention of the resident judge or 
any judge holding the courts of the district or any judge holding court in the 
county. Such judge shall review the petition and make such order as he deems 
appropriate with respect to permitting the petitioner to prosecute such action 
without providing for the payment of costs, with respect to the appointment of 
counsel, and with respect to the time and place of hearing upon the petition. If 
it appears to the judge that substantial injustice may be done by any delay in 
hearing upon the matters alleged in the petition, he may issue such order as may 
be appropriate to bring the petitioner before the court without delay, and may 
direct the district attorney to answer the petition at a time specified in the order, 
and the court shall thereupon inquire into the matters alleged as directed by the 
reviewing Judge, as in the case of a writ of habeas corpus. If upon review of 
the petition it does not appear to the judge that an order advancing the hearing 
or other order is appropriate, he shall return the petition to the clerk with a 
notation to that effect. (1965, c. 352, s. 1; 1973, c. 47, s. 2.) 

Cross Reference. — See note to § 15-217. 

Editor’s Note. — The 1973 amendment 
substituted “district attorney” for “solicitor” in ~ 
three places and ‘judicial district” for 
“solicitorial district” in one place. 

In the county of conviction are to be found 
the records of the trial which the prisoner 
attacks, as well as the court officials and other 

persons likely to have any knowledge of the 
truth or falsity of the prisoner’s allegations that 
he suffered a_ substantial denial of his 
constitutional rights. If entries in the minutes 
are to be corrected or judgments vacated, 
manifestly this should be done in the county 
where they are required to be kept. State v. 
Merritt, 264 N.C. 716, 142 S.E.2d 687 (1965). 

§ 15-218. Contents of petition; waiver of claims not alleged. — The petition 
shall identify the proceeding or trial in which the petitioner was convicted, give 
the date of the rendition of the final judgment complained of, and shall clearly 
set forth the respects in which petitioner’s constitutional rights were violated 
or in which he is illegally detained, and shall state that the questions raised have 
not heretofore been raised or passed upon by any court of competent jurisdiction. 
The petition shall have attached thereto affidavits, records or other evidence 
supporting its allegations or shall state why the same are not attached. The 
petition shall also identify any previous proceedings that the petitioner may have 
taken to secure relief from his conviction. Argument and citations and discussion 
of authorities shall be omitted from the petition. Any claims of substantial denial 
of constitutional rights or of other error remediable under this Article not raised 
or set forth in the original or any amended petition shall be deemed waived, 
unless the court, upon consideration of a subsequent petition, finds a ground 
for relief asserted which for sufficient reason was not asserted or was 
inadequately asserted in the original or amended petition. (1951, c. 1088, s. 1; 
ines iy8, 3 1965, c. 352, 5. 1; 1969, c. 877, s. 1.) 

A petitioner for habeas corpus in a federal 
court no longer had available a State remedy 
to vindicate the claimed denials of constitutional 
rights which could have been, but were not, 
raised in his application for post-conviction 
relief, made before his application for a writ of 
habeas corpus, since the North Carolina statute 
on post-conviction relief clearly prohibits raising 
a ground in a successive petition which could 

have been raised earlier. Stem v. Turner, 370 
F.2d 895 (4th Cir. 1966), commented on in 45 
N.C.L. Rev. 1056 (1967). 

Applied in State v. Cruse, 238 N.C. 53, 76 
S.E.2d 320 (1953). 

Stated in State v. Green, 2 N.C. App. 391, 163 
S.E.2d 14 (1968). 

Cited in State v. Case, 268 N.C. 330, 150 S.E.2d 
509 (1966). 
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§ 15-219. Petitioner unable to pay costs or procure counsel. — If the 
petition alleges that the petitioner is without funds to pay the costs of the 
proceeding, and is unable to give a costs bond with sureties for the payment of 
the costs for the proceeding and is unable to furnish security for costs by means 
of a mortgage or lien upon property to secure the costs, the court may order 
that the petitioner be permitted to proceed te prosecute such proceeding without 
providing for the payment of costs. If the petitioner is an indigent person, the 
provisions of Chapter 7A, Subchapter IX are applicable. (1951, c. 1083, s. 1; 1963, 
6.)11803,1965,\c) 352,'8..1;,1969, ¢/:1013)'s29:) 

Petitioner was entitled to counsel at his post- _ provision of this section. Perkins v. State, 234 F. 
conviction hearing. State v. Goff, 263 N.C. 515, Supp. 333 (W.D.N.C. 1964). : 
139 S.E.2d 695 (1965). Applied in State v. Roux, 263 N.C. 149, 139 
And doubt as to technical sufficiency of S.E.2d 189 (1964); State v. Fowler, 266 N.C. 528, 

petition should be resolved in defendant’s 1465S.E.2d 418 (1966); McClure v. State, 267 N.C. 
favor where he was not afforded counsel in post- 212, 148 S.E.2d 15 (1966). 
conviction proceeding, despite the plain 

§ 15-220. Answer of the State; amendments; costs of records. — Unless the 
reviewing judge shall have ordered an earlier date, within 30 days after the date 
of delivery of the petition to the district attorney of the district, or within such 
further time as the court may fix, the district attorney shall answer or move 
to dismiss on behalf of the State. No other or further pleaiiey shall be filed 
except as the court may order on its own motion or on that of either party. The 
court may, in its discretion, grant leave at any stage of the proceeding prior to 
entry of judgment to withdraw the petition. The court may, in its discretion make 
such orders as to amendment of the petition or any other pleading, or as to 
pleading over, or filing further pleadings, or extending the time for filing any 
pleading other than the original petition, as shall seem to the court appropriate, 
just and reasonable. 

If it shall appear to the court that records, including a transcript of testimony, 
of the proceedings which resulted in the conviction of petitioner are necessary 
for a proper determination of the proceedings, the judge shall, upon finding that 
the petitioner is indigent or upon motion of the State, order the State of North 
Carolina in counties which do not yet have district court to pay the necessary 
cost of obtaining the records specified by the judge. In counties in which a 
district court is established the State is liable for payment of the costs assessed 
in this paragraph. (1951, c. 1083, s. 1; 1965, ¢. 352, s. 1; 1969, c. 877, s. 2; c. 1018, 
cp di AT a By Ree Vie 

Editor’s Note. — The 1973 amendment Quoted in Aldridge v. State, 4 N.C. App. 297, 
substituted “district attorney” for “solicitor” in 166 S.E.2d 485 (1969). 
two places. Cited in State v. Hayes, 261 N.C. 648, 135 

Applied in State v. Hollars, 266 N.C. 45,145 S.E.2d 653 (1964); State v. Case, 268 N.C. 330, 
S.E.2d 309 (1965). 150 S.E.2d 509 (1966). 

§ 15-221. Hearing. — The court may receive proof by affidavits, depositions, 
oral testimony, or other evidence, hl the court shall pass upon all issues or 
tats sor of fact arising in the proceeding without the aid of a jury. In its 
iscretion, the court may order the petitioner brought before the court for the 

hearing. When said hearing is completed, the court shall make appropriate 
findings of fact, conclusions of law thereon and shall enter judgment upon said 
hearing. If the court finds in favor of the petitioner, it shall enter an appropriate 
order with respect to the judgment or sentence in the former proceedings under 
which the petitioner was convicted, and such supplementary orders as to 
rearraignment, retrial, custody, bail or discharge as may be necessary and 
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roper. Such proceeding may be heard by any resident judge of the district or 
by any judge holding the courts of the district, or any judge holding court in 
the county, and such proceeding may be heard, in chambers or in vacation, or 
at any regular or special session of court. Unless the judge reviewing the petition 
has set another time, or unless a judge shall thereafter set another time, the 
clerk and the district attorney en calendar the matter for hearing at the next 
session for the trial of criminal cases in the county after the time for pleading 
by the district attorney has expired. If said proceeding is set for hearing at any 
time other than a session of court for the trial of criminal cases in the county, 
then notice of the time and place of hearing shall be given to the district attorney 
of the district. (1951, c. 1083, s. 1; 1965, c. 352, s. 1; 1973, c. 47, s. 2; c. 1141, s. 
21.) 

Editor’s Note. — The first 1973 amendment 
substituted “district attorney” for “solicitor” in 
three places. 

The second 1973 amendment deleted “at 
term” preceding ‘in chambers” in the fifth 
sentence. 

Nature of Hearing. — A _ post-conviction 
hearing is a post-conviction remedy to determine 
whether a defendant was deprived of any 
constitutional right in his original trial. This is 
a question of law for the court. State v. Gainey, 
265 N.C. 437, 144 S.E.2d 249 (1965). 
A post-conviction hearing is not a trial. State 

v. Gainey, 265 N.C. 487, 144 S.E.2d 249 (1965). 
It is not designed to be a second day in court. 

State v. Gainey, 265 N.C. 487, 144 S.E.2d 249 
(1965). 

Nor is it a substitute for appeal. State v. 
Gainey, 265 N.C. 487, 144 S.E.2d 249 (1965). 

There is no requirement that a defendant be 
present at a post-conviction hearing. State v. 
Gainey, 265 N.C. 4387, 144 S.E.2d 249 (1965). 

There Is No Trial by Jury. — In a 
‘ post-conviction proceeding, there is no trial by 
jury but that the judge holding the hearing shall 
hear the evidence and make appropriate factual 
findings as to all material issues or questions of 
fact raised by the petition and supported by the 
evidence. Battle v. State, 8 N.C. App. 192, 174 
S.E.2d 299 (1970). 
Burden Is on Petitioner to Show Denial of 

Constitutional Right. — When a petitioner in a 
post-conviction proceeding alleges error in the 
investigatory procedures or trial, resulting in his 
sentence and imprisonment, the burden of proof 
is on him to show a denial of some right 

guaranteed to him by the Constitution of North 
Carolina or by the Constitution of the United 
States. Battle v. State, 8 N.C. App. 192, 174 
S.E.2d 299 (1970). 

Necessity for Finding of Fact by Court. — 
The trial court in a post-conviction hearing 
committed error in failing to make a factual 
finding with respect to a material issue raised by 
the petitioner, that is, whether petitioner’s plea 
of guilty at his trial on a charge of kidnapping 
was freely, understandingly and voluntarily 
entered. Battle v. State, 8 N.C. App. 192, 174 
S.E.2d 299 (1970). 

Order Appointing Counsel to Perfect 
Appeal. — In a_ hearing under _ the 
Post-Conviction Hearing Act, a finding by the 
court that an indigent defendant had been 
denied right of appeal to the Supreme Court 
fully supports an order appointing counsel to 
perfect an appeal and directing the county to 
furnish a transcript of the trial. State v. Staten, 
271 N.C. 600, 157 S.E.2d 225 (1967). 
When Case Remanded to Superior Court. — 

In the absence of sufficient and definite findings 
of fact by the court, as required by this section, 
the case should be remanded to the superior 
court to the end that the facts may be 
sufficiently and definitely found, that the 
reviewing court can move accurately and safely 
pass upon the conclusion of law. State v. Burell, 

254 N.C. 317, 119 S.E.2d 3 (1961). 
Applied in Miller v. State, 237 N.C. 29, 74 

S.E.2d 513 (1953); State v. Hackney, 240 N.C. 
230, 81 S.E.2d 778 (1954). 

Cited in State v. Hayes, 261 N.C. 648, 135 
S.E.2d 653 (1964). 

§ 15-222. Review by application for certiorari. — Any final judgment 
entered upon such a petition and proceeding may be reviewed by the Court of 
Appeals of North Carolina upon application by the petitioner or by the State for 
a writ of certiorari brought within 60 days from the entry of the judgment in 
such proceeding. 

f the judge is satisfied that a petitioner is unable to procure the records 
required for an adequate and effective consideration by the Court of Appeals 
of an application for writ of certiorari, he shall order the State of North Carolina 
to make available such records, including the transcript. 
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The law of this State governing the application, granting and disposition of 
writs of certiorari shall be applicable to any application for writ of certiorari 
brought under the provisions of this Article for the purpose of seeking a review 
of such judgment or proceeding. (1951, c. 1083, s. 1; 1965, c. 352, s. 1; 1967, c. 

§ 15-223 8 15-223 

103, 8.0), .C ed seSial ee 00s Cal Os. c8e 1730.4 Loe 

Judgments under this Article may be 
reviewed by the Court of Appeals under this 
section. Dantzic v. State, 10 N.C. App. 369, 178 
S.E.2d 790 (1971); State v. Johnson, 20 N.C. App. 

141, 201 S.E.2d 92 (1978). 

No appeal lies from an order entered in a post- 
conviction hearing denying defendant a new 
trial, but such an order may be reviewed only 
upon allowance of a writ of certiorari. In re 
McBride, 267 N.C. 98, 147 S.E.2d 597 (1966). 

No appeal lies from a final judgment entered 
upon a_ petition and _ proceeding for 
post-conviction review under the North Carolina 
Post-Conviction Hearing Act, review being 
available only upon application by the petitioner 
or by the State for a writ of certiorari. Nolan v. 
State, 1 N.C. App. 618, 162 S.E.2d 88 (1968); 
State v. Green, 2 N.C. App. 391, 163 S.E.2d 14 
(1968); Aldridge v. State, 4 N.C. App. 297, 166 
S.E.2d 485 (1969). 

And its decisions rendered thereon are not 

subject to further review in the courts of this 
State. Dantzic v. State, 10 N.C. App. 369, 178 
S.E.2d 790 (1971). 

The State, as well as a prisoner, may petition 

for certiorari to review a final judgment in 
proceedings under the Post-Conviction Hearing 
Act. State v. White, 274 N.C. 220, 162 S.E.2d 473 
(1968). 

That Defendant Is on Parole Does Not 
Affect Right to Review. — The fact that a 
defendant is on parole at the time of his 
application for certiorari does not affect his right 
to review by the Supreme Court (now Court of 
Appeals), since conditions of parole are a 
restraint upon his liberty not shared by-the 
public generally. State v. Rhinehart, 267 N.C. 
470, 148 S.E.2d 651 (1966). 

Nature of Writ of Certiorari. — A writ of 
certiorari is an extraordinary remedial writ, and 
it issues from a superior to an inferior court, 
officer, or commission acting judicially, and it 
lies only to review judicial or quasi-judicial 
action, to ascertain its validity and to correct 
errors therein. State v. Roux, 263 N.C. 149, 139 
S.E.2d 189 (1964). 

Applied in State v. Hackney, 240 N.C. 230, 81 
S.E.2d 778 (1954); Bottoms v. State, 262 N.C. 
483, 137 S.E.2d 817 (1964); Patton v. Ross, 267 
F. Supp. 387 (E.D.N.C. 1967); State v. Childs, 280 
N.C. 576, 187 S.E.2d 78 (1972). 

Cited in State v. Burell, 256 N.C. 288, 123 
S.E.2d 795 (1962); State v. Hayes, 261 N.C. 648, 
135 S.E.2d 653 (1964); State v. Case, 268 N.C. 
330, 150 S.E.2d 509 (1966); Kelly v. North 
Carolina, 276 F. Supp. 200 (E.D.N.C. 1967); 
Lassiter v. Turner, 279 F. Supp. 231 (E.D.N.C. 
1968); State v. Toms, 20 N.C. App. 56, 200 S.E.2d 
439 (1978). 

ARTICLE 28. 

Expunction of Records of Youthful Offenders. 

§ 15-223. Expunction of records for first offenders under the age of 18 at 
the time of conviction of misdemeanor. — (a) Whenever any person who has 
not yet attained the age of 18 years and has not previously eae convicted of 
any felony, or misdemeanor other than a traffic violation, under the laws of the 
United States, the laws of this State or any other state, pleads guilty to or is 
guilty of a misdemeanor, he may file a petition in the court where he was 
convicted for expunction of the misdemeanor from his criminal record. The 
petition cannot be filed earlier than two years after the date of the conviction 
or any period of probation, whichever occurs later, and the petition shall contain, 
but not be limited to, the following: 

(1) An affidavit by the petitioner that he has been of good behavior for the 
two-year period since the date of conviction of the misdemeanor in 
question and has not been convicted of any felony, or misdemeanor 
other than a traffic violation, under the laws of the United States or 
the laws of this State or any other state. 

(2) Verified affidavits of two a who are not related to the petitioner 
or to each other by blood or marriage, that they know the character 
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and reputation of the artes in the community in which he lives and 
that his character and reputation are good. 

(3) A statement that the petition is a motion in the cause in the case wherein 
the petitioner was convicted. 

(4) Affidavits of the clerk of superior court, chief of police, where 
appropriate, sheriff of the county wherein the petitioner was convicted, 
and official records of the Federal Bureau of Investigation and the 
State Bureau of Investigation, all showing that the petitioner has not 
been convicted of a felony or misdemeanor under the laws of the United 
States or the laws of this State or any other state at any time prior to 
the conviction for the misdemeanor in question or during the two-year 
period following the conviction for the misdemeanor in question. 

The petition shall be served upon the district attorney of the court wherein 
the case was tried resulting in conviction. The district attorney shall have 10 days 
thereafter in which to file any objection thereto and shall be duly notified as to 
the date of the hearing of the petition. 

(b) If the court, after hearing, finds that the petitioner had remained of good 
behavior and been free of conviction of any felony or misdemeanor, other than 
a traffic violation, for two years from the date of conviction of the misdemeanor 
in question, and petitioner was not 18 years old at the time of the conviction in 
question, it shall order that such person be restored, in the contemplation of the 
law, to the status he occupied before such arrest or indictment or information. 
No person as to whom such order has been entered shall be held thereafter under 
any provision of any laws to be guilty of perjury or otherwise giving a false 
statement by reason of his failure to recite or acknowledge such arrest, or 
indictment, information, or trial, or response to any inquiry made of him for any 
purpose. 

(c) The court shall also order that said misdemeanor conviction be expunged 
from the records of the court, and direct all law-enforcement agencies bearing 
record of the same to expunge their records of the conviction aha the clerk shall 
forward a certified copy of the order to all law-enforcement agencies concerned 
and to the F.B.I. and S.B.I. with the cost thereof to be taxed against the 
petitioner. 

(d) The clerk of superior court in each county in North Carolina shall, as soon 
as practicable after each term of court in his county, file with the North Carolina 
Department of Justice, the names of those persons granted a discharge under 
the provisions of this section, and the North Carolina Department of Justice shall 
maintain a confidential file containing the names of persons granted conditional 
discharges. The information contained in such file shall be disclosed only to 
judges of the General Court of Justice of North Carolina for the purpose of 
ascertaining whether any person charged with an offense has been previously 
granted a discharge. (1978, c. 47, s. 2; c. 748.) 

Editor’s Note. — Pursuant to Session Laws Occurred at Any Time and Were Committed by 
19738, c. 47, s. 2, “district attorney” has been Individual under 18 Years of Age. — See 
substituted for “solicitor” in the second opinion of Attorney General to Mr. Ray H. 
paragraph of subsection (a). Garland, Deputy Director, State Bureau of 

Section Applicable to Offenses Which Investigation, 43 N.C.A.G. 1 (1978). 
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Chapter 15A. 

Criminal Procedure Act. 

SUBCHAPTER I. GENERAL. 

Article 1. 

Definitions and General! Provisions. 

Sec. 

15A-1 to 15A-100. [Reserved. | 

15A-101. Definitions. 

Article 2. 

Jurisdiction. 

15A-102 to 15A-130. [Reserved.] 

Article 3. 

Venue. 

15A-131. Venue generally. 

15A-132. Concurrent venue. 

154-133. Waiver of venue; motion for change 
of venue; indictment may be 
returned in other county. 

15A-134. Offense occurring in part outside 
North Carolina. 

15A-135. Allegation of venue conclusive in 
absence of timely motion. 

15A-136 to 15A-140. [Reserved.] 

Article 4. 

Entry and Withdrawal of Attorney 

in Criminal Case. 

15A-141. When entry of attorney in criminal 
proceeding occurs. 

15A-142. Requirement that clerk record entry. 

15A-143. Attorney making general entry 
obligated to represent defendant 
at all subsequent stages. 

15A-144. Withdrawal of attorney’ with 
permission of court. 

Article 5. 

15A-145 to 15A-172. [Reserved.] 

Article 6. 

15A-173 to 15A-200. [Reserved.] 

SUBCHAPTER II. LAW-ENFORCEMENT 

AND INVESTIGATIVE PROCEDURES. 

Article 7. 

15A-201 to 15A-210. [Reserved.] 

Article 8. 

15A-211 to 15A-220. [Reserved.] 

Sec 
15A-221. 

15A-222. 

15A-223. 

15A-224 

15A-231. 
15A-232 

15A-241. 
15A-242. 

15A-243. 
15A-244. 

15A-245. 

15A-246. 

15A-247. 
15A-248. 

15A-249. 

15A-250. 
15A-251. 
15A-252. 
15A-253. 

15A-254. 
15A-255. 

15A-256. 

15A-257. 
15A-258. 
15A-259. 

15A-260 
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Article 9. 

Search and Seizure by 

Consent. . 

General authorization; definition of 
“consent.” 

Person from whom effective consent 
may be obtained. + 

Permissible scope of consent search 
and seizure. 

to 15A-230. [Reserved.] 

Article 10. 

Other Searches and 

Seizures. 

Other searches and seizures. 
to 15A-240. [Reserved.] 

Article 11. 

Search Warrants. 

Definition of search warrant. 
Items subject to seizure under a 

search warrant. 
Who may issue a search warrant. 
Contents of the application for a 

search warrant. 
Basis for issuance of a_ search 

warrant; duty of the issuing 
official. 

Form and content of the search 
warrant. 

Who may execute a search warrant. 
Time of execution of a _ search 

warrant. 

Officer to give notice of identity and 
purpose. 

[Reserved. ] 
Entry by force. 
Service of a search warrant. 
Scope of the search; seizure of items 

not named in the warrant. 
List of items seized. 
Frisk of persons present in premises 

or vehicle to be searched. 
Detention and search of persons 

present in private premises or 
vehicle to be searched. 

Return of the executed warrant. 
Disposition of seized property. 
Application of Article to all warrants; 

exception as to inspection 
warrants and_ special riot 
situations. 

Article 12. 

to 15A-265. [Reserved.] 



Sec. 

CH. 15A. CRIMINAL PROCEDURE ACT 

Article 13. 

15A-266 to 15A-270. [Reserved.] 

Article 14. 

Nontestimonial Identification. 

15A-271. 
15A-272. 

15A-273. 
15A-274. 
15A-275. 
15A-276. 
15A-277. 
15A-278. 
15A-279. 
15A-280. 
15A-281. 

15A-282. 

Authority to issue order. 
Time of. application; additional 

investigative procedures not 
precluded. 

Basis for order. 
Issuance of order. 
Modification of order. 
Failure to appear. 
Service of order. 
Contents of order. 
Implementation of order. 
Return. 
Nontestimonial identification order 

at request of defendant. 
Copy of results to person involved. 

15A-288, 15A-284. [Reserved.] 

15A-285. 

Article 15. 

Urgent Necessity. 

Non-law-enforcement actions when 
urgently necessary. 

Article 16. 

15A-286 to 15A-300. [Reserved. ] 

SUBCHAPTER III. CRIMINAL PROCESS. 

15A-301. 
15A-302. 
15A-303. 
15A-304. 
15A-305. 

Article 17. 

Criminal Process. 

Criminal process generally. 
Citation. 
Criminal summons. 
Warrant for arrest. 

Order for arrest. 

Article 18. 

15A-306 to 15A-353. [Reserved.] 

Article 19. 

15A-354 to 15A-400. [Reserved.] 

15A-401. 
15A-402. 

15A-403. 
15A-404. 

15A-405. 

SUBCHAPTER IV. ARREST. 

Article 20. 

Arrest. 

Arrest by law-enforcement officer. 
Territorial jurisdiction of officers to 

make arrests. 
Arrest by officers from other states. 
Detention of offenders by private 

persons. 
Assistance to law-enforcement 

officers by private persons to 
effect arrest or prevent escape; 
benefits for private persons. 

Sec. 
Article 21. 

15A-406 to 15A-453. [Reserved. } 

Article 22. 

15A-454 to 15A-500. [Reserved. ] 

15A-501. 

15A-502. 
15A-503 

15A-511. 
15A-512 

15A-521. 

15A-522 

15A-531. 
15A-532. 

15A-533. 

15A-534. 

15A-535. 

15A-536. 

15A-537. 
15A-538. 

15A-539. 
15A-540. 

15A-541. 

15A-542. 
15A-543. 
15A-544. 
15A-545. 
15A-546. 
15A-547. 

SUBCHAPTER V. CUSTODY. 

Article 23. 

Police Processing and Duties 
upon Arrest. 

Police processing and duties upon 
arrest generally. 

Photographs and fingerprints. 
to 15A-510. [Reserved.] 

Article 24. 

Initial Appearance. 

Initial appearance. 
to 15A-520. [Reserved.] 

Article 25. 

Commitment. 

Commitment to detention facility 
pending trial. 

to 15A-530. [Reserved. ] 

Article 26. 

Bail. 

Definitions. 
Persons authorized to determine 

conditions for release. 
Right to pretrial release in capital and 

noncapital cases. 
Procedure for determining conditions 

of pretrial release. 
Issuance of policies on _ pretrial 

release. 
Release after conviction 

superior court. 
Persons authorized to effect release. 
Modification of order on motion of 

person detained; substitution of 
surety. 

Modification upon motion of solicitor. 
Surrender of a principal by a surety; 

in the 

setting new conditions of 
release. 

Persons prohibited from becoming 
surety. 

False qualification by surety. 
Penalties for failure to appear. 
Forfeiture. 
[ Reserved. ] 
Contempt. 
Right to habeas corpus. 

Article 27. 

15A-548 to 15A-574. [Reserved.] 
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Article 28. 
Sec. 
15A-575 to 15A-600. [Reserved.] 

SUBCHAPTER VI. PRELIMINARY 
PROCEEDINGS. 

Article 29. 

First Appearance before District 

15A-601. 

15A-602. 

15A-603. 

15A-604. 

15A-605. 

15A-606. 

15A-607 

15A-611. 
15A-612. 

15A-613. 

15A-614. 

15A-615 

15A-621. 
15A-622. 

15A-623. 

15A-624. 

15A-625. 
15A-626. 

15A-627. 

15A-628. 

15A-629. 

Court Judge. 

First appearance before a district 
court judge; right in felony and 
other cases’ in _ original 
jurisdiction of superior court; 
consolidation of first appearance 
before magistrate and before 
district court judge. 

Warning of right against 
self-incrimination. 

Assuring defendant’s right to 
counsel. 

Determination of sufficiency of 
charge. 

Additional proceedings at first 
appearance before judge. 

Demand or waiver of probable-cause 
hearing. 

to 15A-610. [Reserved. ] 

Article 30. 

Probable-Cause Hearing. 

Probable-cause hearing procedure. 
Disposition of charge on 

probable-cause hearing. 
Setting offense for trial in district 

court. 

Review of eligibility for pretrial 
release. 

to 15A-620. [Reserved.] 

Article 31. 

The Grand Jury and Its 

Proceedings. 

“Grand jury” defined. 
Formation and organization of grand 

jury; other preliminary matters. 
Grand jury proceedings and 

operation in general. 

Grand jury the judge of facts; judge 
the source of legal advice. 

[Reserved. ] 
Who may call witnesses before grand 

jury; no right to appear without 
consent of solicitor or judge. 

Submission of bill of indictment to 
grand jury by solicitor. 

Functions of grand jury; record to be 
kept by clerk. 

Procedure upon finding of not a true 
bill; release of defendant, etc.; 
institution of new charge. 

Sec. 
15A-630. 

15A-631 to 15A-640. 

15A-641. 

15A-642. 

15A-643. 

15A-644. 

15A-645. 
15A-646. 

~ 

Service of notice upon defendant 
required when grand jury 
returns true bill of indictment. 

[Reserved. ] 

Article 32. 

Indictment and Related 

Instruments. 

Indictment and related instruments; 
definitions of indictment, 
information, and presentment. 

Prosecutions originating in superior 
court to be upon indictment or 
information; waiver of 
indictment. 

Joinder of offenses and defendants 
and consolidation of indictments 
and informations. 

Form and content of indictment, 
information or presentment. 

Allegations of previous convictions. 
Superseding indictments and 

informations. 

Article 33. 

15A-647 to 15A-673. [Reserved. ] 

Article 34. 

15A-674 to 15A-700. [Reserved. ] 

SUBCHAPTER VII. SPEEDY TRIAL; 
ATTENDANCE OF WITNESSES. 

15A-701. 
15A-702. 
15A-703. 
15A-704. 

15A-705. 

15A-706 
15A-707 t 

15A-711. 

Article 35. 

Speedy Trial. 

Policy of appropriate promptness. 
Speedy trial for defendants. 
Petition for speedy trial. 
Consequences to defendant of 

petition for speedy trial. 
When period of awaiting trial or 

confinement begins. 
Excluded periods. 

o 15A-710. [Reserved. ] 

Article 36. 

Special Criminal Process for 

Attendance of Defendants. 

Securing attendance of criminal 
defendants confined in 
institutions within the State; 
requiring solicitor to proceed. 

15A-712 to 15A-720. [Reserved. } 

15A-721. 
15A-722. 

15A-723. 
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Article 37. 

Uniform Criminal 

Extradition Act. 

Definitions. 
Duty of Governor as to fugitives 

from justice of other states. 
Form of demand for extradition. 



Sec. 
15A-724. 

15A-725. 

15A-726. 

15A-727. 

15A-728. 

15A-729. 
15A-730. 

15A-731. 

15A-732. 
15A-733. 
15A-734. 
15A-735. 

15A-736. 

15A-737. 

15A-738. 
15A-739. 

15A-740. 

15A-741. 

15A-742. 

15A-743. 

15A-744. 
15A-745. 

15A-746. 

15A-747. 
15A-748. 

15A-749. 
15A-750. 
15A-751 

15A-761. 

15A-762. 
15A-763. 
15A-764. 

CH. 15A. CRIMINAL PROCEDURE ACT 

Governor may cause investigation to 
be made. 

Extradition of persons imprisoned or 
awaiting trial in another state or 
who have left the demanding 
state under compulsion. 

Extradition of persons not present in 
demanding state at time of 
commission of crime. 

Issue of Governor’s warrant of 
arrest; its recitals. 

Manner and place of execution of 
warrant. 

Authority of arresting officer. 
Rights of accused person; application 

for writ of habeas corpus. 
Penalty for noncompliance with 8 

15A-730. 
Confinement in jail when necessary. 
Arrest prior to requisition. 
Arrest without a warrant. 
Commitment to await requisition; 

bail. 
Bail in certain cases; conditions of 

bond. 
Extension of time of commitment; 

adjournment. 
Forfeiture of bail. 
Persons under criminal prosecution 

in this State at time of 
requisition. 

Guilt or innocence of accused, when 
inquired into. 

Governor may recall warrant or issue 
alias. 

Fugitives from this State; duty of 
governors. 

Application for issuance’ of 
requisition; by whom made; 
contents. 

Costs and expenses. 
Immunity from service of process in 

certain civil actions. 
Written waiver of 

proceedings. 
Nonwaiver by this State. 
No right of asylum; no immunity 

from other criminal prosecution 
while in this State. 

Interpretation. 
Short title. 

extradition 

to 15A-760. [Reserved. ] 

Article 38. 

Interstate Agreement on 

Detainers. 

Agreement on Detainers entered 
into; form and contents. 

Meaning of “appropriate court.” 
Cooperation in enforcement. 
Escape from temporary custody. 

Sec. 
15A-765. 

15A-766. 

15A-767. 

Authority and duty of official in 
charge of institution. 

Designation of central administrator 
of and information agent for 
agreement. 

Distribution of copies of Article. 

15A-768 to 15A-770. [Reserved. ] 

Article 39. 

Other Special Process for Attendance 

15A-771. 

15A-772. 

15A-773. 

of Defendants. 

Securing attendance of defendants 
confined in federal prisons. 

Securing attendance of defendants 
who are outside the United 
States. 

Corporate defendants; securing 
attendance; appearance. 

Article 40. 

15A-774 to 15A-786. [Reserved. ] 

Article 41. 

15A-787 to 15A-800. [Reserved.] 

SUBCHAPTER VIII. ATTENDANCE OF 

WITNESSES; DEPOSITIONS. 

Article 42. 

Attendance of Witnesses Generally. 

15A-801. 

15A-802. 

15A-803. 

15A-804. 

15A-805. 

Subpoena for witness. 

Subpoena for the production of 
, documentary evidence. 

Attendance of witnesses. 

Voluntary protective custody. 

Securing attendance of witnesses 
confined in institutions within 
the State. 

15A-806 to 15A-810. [Reserved. ] 

Article 43. 

Uniform Act to Secure Attendance of 

Witnesses from without a State 

15A-811. 

15A-812. 

15A-813. 

15A-814. 

15A-815. 

15A-816. 

in Criminal Proceedings. 

Definitions. 

Summoning witness in this State to 
testify in another state. 

Witness from another _ state 
summoned to testify in this 
State. | 

Exemption from arrest and service of 
process. 

Uniformity of interpretation. 

Title of Article. 
15A-817 to 15A-820. [Reserved.] 
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Article 44. 

Securing Attendance of Prisoners 

Sec. 

15A-821. 

15A-822. 

15A-823. 

as Witnesses. 

Securing attendance of prisoner in 
this State as witness in 
proceeding outside the State. 

Securing attendance of prisoner 
outside the State as witness in 
proceeding in the State. 

Securing attendance of prisoner in 
federal institution as witness in 
proceeding in the State. 

Article 45. 

Depositions. 

15A-824 to 154-849. [Reserved.] 

Article 46. 

15A-850 to 15A-875. [Reserved. | 

Article 47. 

15A-876 to 15A-900. [Reserved. ] 

SUBCHAPTER IX. PRETRIAL 
PROCEDURE. 

Article 48. 

Discovery in the Superior Court. 

15A-901. 
15A-902. 
15A-903. 

15A-904. 

15A-905. 

15A-906. 

15A-907. 
15A-908. 

15A-909. 

15A-910. 

15A-911 

15A-921. 
15A-922. 

Application of Article. 
Discovery procedure. 
Disclosure of evidence by the State— 

information subject to 
disclosure. 

Disclosure of evidence by the State — 
certain reports not subject te 
disclosure. 

Disclosure of evidence by the 
defendant—information subject 
to disclosure. 

Disclosure of evidence by the 
defendant—certain evidence not 
subject to disclosure. 

Continuing duty to disclose. 
Regulation of discovery—protective 

orders. 
Regulation of discovery—time, place, 

and manner of discovery and 
inspection. 

Regulation of discovery — failure to 
comply. 

to 15A-920. [Reserved.] 

Article 49. 

Pleadings and Joinder. 

Pleadings in criminal cases. 
Use of pleadings in misdemeanor 

cases generally. 

Sec. 
15A-923. 

15A-924. 

15A-925. 
15A-926. 
15A-927. 

15A-928. 

Use of pleadings in felony cases and 
misdemeanor cases initiated in 
the superior court division. 

Contents of pleadings; duplicity; 
alleging and proving previous 
convictions; failure to charge 
crime; surplusage. 

Bill of particulars. ; 
Joinder of offenses and defendants. 
Severance of offenses; objection to 

joinder of defendants for trial. 
Allegation and proof of previous 

convictions in superior court. - 
15A-929, 15A-930. [Reserved.] 

15A-931. 

Article 50. 

Voluntary Dismissal. 

Voluntary dismissal of criminal 
charges by the State. 

15A-932 to 15A-940. [Reserved. } 

15A-941. 
15A-942. 
15A-943. 

15A-944. 

15A-945. 

Article 51. 

Arraignment. 

Arraignment before judge. 
Right to counsel. 
Arraignment in superior 

court—required calendaring. 
Arraignment in superior 

court—optional calendaring. 
Waiver of arraignment. 

15A-946 to 15A-950. [Reserved. } 

15A-951. 

15A-952. 

15A-953. 
15A-954. 

15A-955. 

15A-956. 

15A-957. 
15A-958. 

15A-959. 

Article 52. 

Motions Practice. 

Motions in general; definition, 
service, and filing. 

Pretrial motions; time for filing; 
sanction for failure to file; 
motion hearing date. 

Motions practice in district court. 
Motion to dismiss—grounds 

applicable to all criminal 
pleadings; dismissal of 
proceedings upon death of 
defendant. 

Motion to dismiss—grounds 
applicable to indictments. 

Deferral of ruling on motion to 
dismiss when charge to be 
reinstituted. 

Motion for change of venue. 
Motion for a special venire from 

another county. 
Notice of defense of insanity. 

15A-960 to 15A-970. [Reserved.] 

15A-971. 
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Motion to Suppress 

Evidence. 

Definitions. 



CH. 15A. CRIMINAL PROCEDURE ACT 

Sec. 
15A-972. Motion to suppress evidence before 

trial in superior court in general. 
15A-973. Motion to suppress evidence in 

district court. 
15A-974. Exclusion or suppression of 

unlawfully obtained evidence. 
15A-975. Motion to suppress evidence in 

superior court prior to trial and 
during trial. 

15A-976. Timing of pretrial suppression 
motion and hearing. 

15A-977. Motion to suppress evidence in 
superior court; procedure. 

15A-978. Motion to suppress evidence in 
superior court or district court; 
challenge of probable cause 
supporting search on grounds of 
truthfulness; when identity of 
informant must be disclosed. 

15A-979. Motion to suppress evidence in 
superior and district court; 
orders of suppression; effects of 
orders and of failure to make 
motion. 

Article 54. 

15A-980 to 15A-990. [Reserved. ] 

Article 55. 

15A-991 to 15A-1000. [Reserved. ] 

Article 57. 

Pleas. 

Sec. 
15A-1011. Pleas in district and superior courts; 

waiver of appearance. 
15A-1012. Aid of counsel; time for deliberation. 
15A-1013 to 15A-1020. [Reserved. | 

Article 58. 

Procedures Relating to Guilty Pleas 
in Superior Court. 

15A-1021. Plea conference; improper pressure 
prohibited; submission _ of 
arrangement to judge. 

Advising defendant of consequences 
of guilty plea; informed choice; 
factual basis for plea; admission 
of guilt not required. 

Action by judge in plea arrangements 
relating to sentence; no approval 
required when arrangement 
does not relate to sentence. 

Withdrawal of guilty plea when 
sentence not in accord with plea 
arrangement. 

Plea discussion and arrangement 
inadmissible. 

Record of proceedings. 

15A-1022. 

15A-1023. 

15A-1024. 

15A-1025. 

15A-1026. 

SUBCHAPTER X. TRIAL. 

Article 56. 

Incapacity to Proceed. 

15A-1027. 

15A-1028 

Limitation on collateral attack on 

conviction. 

Article 59. 

to 15A-1039. [Reserved. ] 

15A-1001. 

15A-1002. 

15A-1003. 

15A-1004. 

15A-1005. 

15A-1006. 

15A-1007. 
15A-1008. 
15A-1009, 

This commentary is 

No proceedings when defendant 
mentally incapacitated; excep- 
tion. 

Determination of incapacity to 
proceed; evidence; temporary 
commitment; temporary orders. 

Referral of incapable defendant for 
civil commitment proceedings. 

Orders for safeguarding of 
defendant and return for trial. 

Reporting to court with regard to 
defendants incapable of 
proceeding. 

Return of defendant for trial upon 
gaining capacity. 

Supplemental hearings. 
Dismissal of charges. 
15A-1010. [Reserved. | 

Article 60. 

15A-1040 to 15A-1050. [Reserved. ] 

Article 61. 

Granting of Immunity to Witnesses. 

15A-1051. Immunity; general provisions. 
15A-1052. Grant of immunity in court 

proceedings. 
15A-1053. Grant of immunity before grand jury. 
15A-1054. Charge reductions or _ sentence 

concessions in consideration of 
truthful testimony. 

Evidence of grant of immunity or 
testimonial arrangement may be 
fully developed; impact may be 
argued to the jury. 

15A-1055. 

OFFICIAL COMMENTARY 

based upon the 
commentary included in the January 1973 report 
of the Criminal Code Commission with its 
proposed code of pretrial procedure. The 

consultant-draftsmen of the Commission have 
revised the commentary to reflect changes that 
were made by the General Assembly in the 
course of passage. 
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The Commission’s commentary was drafted 
by the consultant-draftsmen in an effort to 
explain the rationale behind policy decisions, to 
enlighten practitioners as to the aims and intent 
of the Commission, and in some cases to draw 
attention to pertinent cases or factual situations 
which either made the inclusion of a provision 
desirable or necessary. 

Editor’s Note. — Session Laws 1978, c. 1286, 
repealed many, but not all, of the sections of 
Chapter 15, Criminal Procedure, and a number 
of sections elsewhere in the General Statutes, 
and enacted in their place a new Chapter 15A, 
Criminal Procedure Act, effective July 1, 1975. 
Certain sections in Chapter 15 and in other 
Chapters of the General Statutes were 
transferred and renumbered as sections in new 
Chapter 15A. Where appropriate, the historical 
citations to the repealed sections have been 
added to corresponding sections in the new 
Chapter 15A. 

Session Laws 1973, c. 1286, ss. 27, 28 and 31, 
provide: 

“Sec. 27. All statutes which refer to sections 
repealed or amended by this act shall be deemed, 
insofar as possible, to refer to those provisions 
of this act which accomplish the same or an 
equivalent purpose. 

CH. 15A. CRIMINAL PROCEDURE ACT § 15A-101 

The Commission’s debates and debates in 
committees of the legislature and on the floor 
are the source of much of this commentary but 
neither the Commission nor any legislative 
official has reviewed and approved this 
commentary on a line-by-line basis. 

“Sec. 28. None of the provisions of this act 
providing for the repeal of certain sections of the 
General Statutes shall constitute a reenactment 
of the common law. 

“Sec. 31. This act becomes effective on July 
1, 1975, and is applicable to all criminal 
proceedings begun on and after that date and 
each provision is applicable to criminal 
proceedings pending on that date to the extent 
practicable, except § 12 [88 15-176.3 through 
15-176.5] of this act which becomes effective on 
July 1, 1974.” 

Session Laws 19738, c. 1286, s. 29, contains a 
severability clause. 

The cases cited in the annotations under the 
various sections of this Chapter were decided 
under similar provisions of Chapter 15 and 
earlier statutes. 

SUBCHAPTER I. GENERAL. 

ARTICLE 1. 

Definitions and General Provisions. 

OFFICIAL COMMENTARY 

This Article includes definitions of those 
words or terms which are used in more than one 

Article of Chapter 15A and which have attached 

to them a significance beyond or different from 
that which one would ordinarily associate with 
the word or phrase defined. 

§§ 15A-1 to 15A-100: Reserved for future codification purposes. 

§ 15A-101. Definitions. — Unless the context clearly requires otherwise, the 
following words have the listed meanings: 

(1) Attorney of Record. — An attorney who, under Article 4 of this Chapter, 
Entry and Withdrawal of Attorney in Criminal Case, has entered a 
criminal proceeding and has not withdrawn. 

(2) Clerk. — Any person authorized to perform the functions of the clerk 
of superior court in a county. 

(3) District Court. — The District Court Division of the General Court of 
Justice. 

(4) District Solicitor. — The person elected and currently serving as solicitor 
in his solicitorial district. 

(5) Judicial Official. — A magistrate, clerk, judge, or justice of the General 
Court of Justice. 
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(6) Officer. — Law-enforcement officer. 
(7) Solicitor. — The district solicitor, any assistant solicitor, or any other 

attorney designated by the district solicitor to act for the State or on 
behalf of the district solicitor. 

(8) State. — The State of North Carolina, all land or water in respect to 
which the State of North Carolina has either exclusive or concurrent 
jurisdiction, and the air space above that land or water. “Other state” 
means. any state or territory of the United States, the District of 
Columbia or the Commonwealth of Puerto Rico. 

(9) Superior Court. — The Superior Court Division of the General Court of 
Justice. 

(10) Superior Court Judge. — Any j og assigned to preside over a session 
of superior court in the judicial istrict, any resident superior court 
judge of the judicial district, or any special judge of superior court 
residing in the judicial district. 

(11) Vehicle. — Aircraft, watercraft, or landcraft or other conveyance. 
(1973, c. 1286, s. 1.) 

OFFICIAL COMMENTARY 

(1) Attorney of record is defined to draw 
attention to the new provisions of Article 4 of 
this Chapter, Entry and Withdrawal of Attorney 
in Criminal Case, and the obligations which that 
designation carries with it. 

(2) Clerk, (3) district court, (6) officer, and (9) 
superior court are defined here because these 
“shorthand” terms are used throughout the 
Chapter for convenience and ease of expression 
and consistently are intended to carry the 
definition listed here. 

(4) District solicitor and (7) solicitor are 
defined to distinguish the general but less 
controversial authority given the persons 
representing the ‘State including assistant 
solicitors and even temporary “per diem” 
prosecutors acting for the district solicitor from 
the authority granted only to the elected district 
solicitor to whose personal attention certain 
critical decisions in prosecution of cases and 
selecting extraordinary investigative techniques 
are reserved. For example, only the elected 
district solicitor (and not an assistant solicitor) 
may make decisions in the area of granting 
immunity. 

(5) Judicial official is defined to distinguish 
the broader group, i.e., judges, clerks and 
magistrates (without having to enumerate the 
categories on each occasion), from any one 

Editor’s Note. — Session Laws 1973, c. 47, s. 
2, authorizes the terms “solicitor” and ‘district 
attorney” to be used interchangeably. 

classification of persons exercising judicial 
functions, i.e., district court judge. 

(10) Superior court judge is intended to 
encompass all those superior court judges, 
regular or special, resident or presiding in a 
district, without having to recite the extended 
definition. Where a more restricted classification 
such as the senior resident superior court judge 
is intended, the less broad term is spelled out in 
the statute. 

(8) State is patterned after the Illinois 
statute’s definition. (Ill. Rev. Stat. Ch. 38, § 2-21.) 

(11) Vehicle is intended to be more broad than 
the Chapter 20 of the General Statutes (Motor 
Vehicles Law) definition for purposes of the 
search sections. Because of the wide acceptance 
of the Chapter 20 definition of a vehicle, the 
more broad definition was inserted. 

The Commission resisted the tendency to 
define words or terms unnecessarily. Only when 
the Commission intended a distinction which it 
found might not be recognized in the text of the 
statute or where a “shorthand” term was 
employed for ease of drafting and economy of 
words were definitions included here. Terms 
which have a special meaning in one Article only 
are defined in the text of the Article without 
needless repetition here. 
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ARTICLE 2. 

Jurisdiction. 

§§ 15A-102 to 15A-130: Reserved for future codification purposes. 

ARTICLE 3. ' 

Venue. 

OFFICIAL COMMENTARY 

The Criminal Code Commission in its 1973 
proposal has left an Article vacant for later 
dealing with the question of jurisdiction. For 
now, jurisdiction of courts is still primarily 
covered in Chapter 7A of the General Statutes. 
See, e.g., 8 7A-271 and § 7A-273. 

With respect to venue, this Article gathers 
together various provisions concerning venue. 
The Article contains or refers to most of the 
provisions on venue set out in proposed Chapter 

15A, though it is not fully inclusive. For 
example, the special waiver of venue described 
in § 15A-1011(c) is neither covered nor 
cross-referenced in this Article. 

In general, venue in a criminal case remains 
in the county in which the crime was committed. 
A new provision is the placing of venue in the 
judicial district rather than the county for 
certain pretrial proceedings in cases in the 
original jurisdiction of the superior court. 

§ 15A-131. Venue generally. — (a) Venue for pretrial and trial proceedings 
in district court of cases within the original jurisdiction of the district court lies 
in the county where the charged offense occurred. 

(b) Except for the probable cause hearing, venue for pretrial proceedings in 
cases within the original jurisdiction of the superior court lies in the judicial 
district embracing the county where venue for trial proceedings lies. 

(c) Venue for probable cause hearings and trial proceedings in cases within 
the original jurisdiction of the superior court lies in the county where the 
charged offense occurred. 

(d) Venue for misdemeanors appealed for trial de novo in superior court lies 
in the county where the misdemeanor was first tried. 

(e) An offense occurs in a county if any act or omission constituting part of 
the offense occurs within the territorial limits of the county. 

(f) For the purposes of this Article, pretrial roceedings include all 
proceedings prior to arraignment. (1978, c. 1286, s. 1. 

OFFICIAL COMMENTARY 

Subsection (a) states the rule of venue 
applicable in district court. This subsection is not 
intended to effect any change of existing law, 
but does by implication clarify that trial in one 
county rather than the other in district court is 
a matter of venue rather than jurisdiction. 

Subsections (b), (c), and (d) state the rules of 
venue applicable in superior court or to cases in 
the original jurisdiction of the superior court. 
The purpose of placing pretrial venue of 
superior court cases in the judicial district is to 

Cross References. — As to venue in trial of 
an accessory, see 8§ 14-5 and 14-7. As to venue 
in indictment for receiving stolen goods, see § 

facilitate discovery procedures and pretrial 
motions practice, including the motion to 
suppress. This will be particularly important in 
rural areas with infrequent sessions of court. 
The venue for the probable cause hearing 
remains the county in which the crime occurred. 
The Commission thought that witnesses should 
not be ordinarily required to leave the county to 
testify, and this district court proceeding should 
be easier to schedule than motions and hearings 
in the superior court. 

14-71. As to venue in cases of bigamy, see § 
14-183. As to venue in case of bribery of players 
in athletic contests, see § 14-378. As to assault 
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in one county, death in another, see § 15-130. As 
to assault in this State, death in another, see § 
15-131. As to person in this State injuring one in 
another, see § 15-132. As to offenses that may 
be prosecuted in county where death occurs, see 
§ 15-133. As to sale and delivery of intoxicating 
liquors, see § 18A-11. As to venue in cases of 
bastardy, see § 49-5. As to offenses by officers 
of State institutions, see § 143-116. 

Power of Legislature. — Venue is under the 
control of the legislature. State v. Woodard, 123 
N.C. 710, 31 S.E. 219 (1898). 
Averment of Venue in Indictment. — In an 

indictment for murder, the offense must be 
charged in the body of the bill, to have been 
committed within the district over which the 

ART. 3. VENUE 8 15A-133 

court has jurisdiction; it is not sufficient that the 
caption names the district. State v. Adams, 1 
N.C. 21 (1798). 

But the want of an averment of a proper and 
perfect venue is not fatal to a bill of indictment. 
State v. Williamson, 81 N.C. 540 (1879). 

The crime of offering a bribe to a juror is 
committed in the county where the offer is 
communicated to the juror, and the proper venue 
is the county in which the juror was serving and 
in which the _ defendant’s offer was 
communicated to him by his wife, although 
defendant communicated with the juror’s 
kinsmen and wife in the county of their 
residence. State v. Noland, 204 N.C. 329, 168S.E. 
412 (1933). 

§ 15A-132. Concurrent venue. — (a) If acts or omissions constituting part 
of the commission of the charged offense occurred in more than one county, each 
county has concurrent venue. 

(b) If charged offenses which may be joined in a single criminal pleading 
under G.S. 15A-926 occurred in more than one county, each county has 
concurrent venue as to all charged offenses. 

(c) When counties have concurrent venue, the first county in which a criminal 
process is issued in the case becomes the county with exclusive venue. (1973, 
C-1260,, 8.1.) 

OFFICIAL COMMENTARY 

This section on concurrent venue essentially 
states the prior practice. With its cross reference 
to the joinder provisions in § 15A-926, it clarifies 
the rules of venue in multi-county situations. In 

conjunction with § 15A-134, should solve many 
of the problems treated in § 15-130 through § 
15-1383, but as a matter of caution the 
Commission recommends leaving these statutes 

this connection it is also important to note the unrepealed until after the jurisdictional 
rule as to when an offense occurs ina county set _ provisions in Article 2 of Chapter 15A have been 
out in § 15A-18l(e). This subsection, in drafted. 

§ 15A-133. Waiver of venue; motion for change of venue; indictment may 
be returned in other county. — (a) Except for a waiver of venue made as 
required in Article 35 of this Chapter, Speedy Trial, a waiver of venue must be 
in writing and signed by the defendant and the solicitor indicating the consent 
of all parties to the waiver. The waiver must specify what stages of the 
proceedings are affected by the waiver, and the county to which venue is 
changed. If the venue is to be laid in a county in another judicial district, the 
consent in writing of the solicitor in that district must be filed with the clerks 
of both counties. 

) If a waiver of venue is made by the defendant as provided in Article 35 
of this Chapter, Speedy Trial, the solicitor in his discretion may elect the county 
in the district in which to proceed. He may also elect not to proceed in another 
county, but the State is subject to the sanctions provided in Article 35. 

(c) Motions for change of venue by the defendant are made under G.S. 
15A-957. If venue is laid in a county in another judicial district by order of the 
Judge ruling on the motion, no consent of any solicitor is required. 

(d) If venue is changed to a county in another judicial district, whether upon 
waiver of venue or by order of a judge, the solicitor of the district where the 
case originated must prosecute the case unless the solicitor of the district to 
which venue has been changed consents to conduct the prosecution. 
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(e) If venue is changed, whether upon waiver of venue or by order of a judge, 
the grand jury in the county to which venue has been transferred has the power 
to return an indictment in the case. If an indictment has already been returned 
before the change of venue, no new indictment is rnoneee and prosecution ma 

1 be had in the new county under the original indictment. 921°C. 12 See eee 
S., ss. 4606(a), 4606(b); 1973, c. 1286, s. 1.) 

OFFICIAL COMMENTARY 

Subsection (a) sets out the procedure to be 
followed when there is a voluntary change of 
venue with the consent of all parties. The 
subsection makes clear that the waiver may be 
as to only a particular proceeding or stage of the 
proceedings rather than the more usual change 
of venue for all subsequent stages of a 
proceeding. 

Subsection (b) ties in with the speedy trial 
provisions of Article 35. 

Subsection (c) refers to the situation in which 
the defendant makes a motion for a change of 
venue because he cannot obtain a fair trial in the 
county in which venue is laid. If the judge orders 

. 

the change of venue in accordance with § 
15A-957, the judge may shift venue to another 
county in the judicial district or to another 
county in an adjoining judicial district. i. 

In the past it has not always been clear, upon 
a change of venue to another district, which 
solicitor was responsible for prosecution of the 
case. Subsection (d) states the Commission’s 
opinion that the solicitor who first had the case 
should remain primarily responsible for 
prosecuting it. 

Subsection (e) is intended to carry forward the 
provisions of § 15-135 and § 15-136. 

§ 15A-134. Offense occurring in part outside North Carolina. — If a 
charged offense occurred in part in North Carolina and in part outside North 
Carolina, a person charged with that offense may be tried in this State if he has 
not een baees in jeopardy for the identical offense in another state. (19738, c. 
1286, s. 1. 

OFFICIAL COMMENTARY 

This section is new. It states the constitutional 

rule. Cf. Ashe v. Swenson, 397 U.S. 486, 90S. Ct. 
1189, 25 L. Ed. 2d 469 (1970); Waller v. Florida, 

397 U.S. 387, 90 S. Ct. 1184, 25 L. Ed. 2d 435 
(1970). 

Cross Reference. — See also 8§ 15-131 
through 15-133. 

§ 15A-135. Allegation of venue conclusive in absence of timely motion. — 
Allegations of venue in any criminal pleading become conclusive in the absence 
of a timely motion to dismiss for improper venue under G.S. 15A-952. A 
defendant may move to dismiss for improper venue upon trial de novo in superior 
court, provided he did not in the district court with benefit of counsel stipulate 
venue or expressly waive his right to contest venue. (1973, c. 1286, s. 1. 

OFFICIAL COMMENTARY 

This section carries forward the provisions allegation of venue conclusive in misdemeanor 
contained in § 15-134 in modified form. The plea cases tried in the district court absent timely 
in abatement is replaced by the motion to dismiss 
for improper venue, and the requirement that 
the defendant allege the county in which venue 
should properly be laid is omitted. 

The Commission’s proposal would have made 

motion to contest venue in that court. The 
_ purpose was to prevent use of the venue 
objection in superior court upon trial de novo, 
and accounts in part for the wording in 8§ 
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§ 15A-136 

15A-952(e) and 15A-9538. This provision was in 
line with the thrust of § 15-184, and was 
sufficiently strong to cause the Commission to 
recommend repeal of § 15-129, which is being 
repealed upon the effective date of the new code. 
In the General Assembly, however, this section 

Former Statute. — Former § 15-134 was 
intended to provide relief in difficulties 
originating in doubt entertained in good faith as 
to the county in which the offense was 
committed, and would not be construed to 
modify the common law beyond the reasonable 
scope of its manifest purpose. State v. Mitchell, 
202 N.C. 439, 163 S.E. 581 (1932). 

The mischief intended to be remedied by 
former § 15-134 was the difficulty encountered 
by the court in effecting the conviction of 
persons who had violated the criminal law of the 
state where the offense was committed near the 
boundaries of counties which were 
undetermined or unknown. And it often 
happened that, where the boundaries were 
established and known, it was uncertain from 
the proof whether the offense was committed on 
the one or the other side of the line, and, in 
consequence of the uncertainty and the doubt 
arising from it, offenders went “unwhipped of 
justice.” This was the evil intended to be 
remedied. State v. Overman, 269 N.C. 453, 153 

S.E.2d 44 (1967). 

Objection to Venue Waived. — Objection to 
venue is waived unless objection is taken in apt 
time by plea in abatement (now motion to 
dismiss). State v. Lytle, 117 N.C. 799, 23 S.E. 476 
(1895); State v. Woodard, 123 N.C. 710, 31 S.E. 
219 (1898); State v. Holder, 133 N.C. 709, 45 S.E. 
862 (1903). 

Thus where a prisoner is charged with killing 
the deceased in the county in which the 
indictment is found, the State need not prove 
that the offense was committed in that county. 
Such allegation is to be taken as true unless the 
prisoner denies the same by plea in abatement 
(now motion to dismiss). State v. Outerbridge, 82 
N.C. 617 (1880). 

ART. 3. VENUE § 15A-140 

was rewritten to preserve the right to raise 
venue objections for the first time in superior 
court upon trial de novo; if the motion is not 
timely made there, of course, the allegation as 
to venue would become conclusive. 

Crime Deemed to Have Taken Place Where 
Alleged. — A criminal offense is deemed to have 
taken place in the county in which the indictment 
charges it occurred, unless the defendant deny 
the same by the plea in abatement (now motion 
to dismiss). State v. Allen, 107 N.C. 805, 11 S.E. 
1016 (1890); State v. Oliver, 186 N.C. 329, 119 
S.E. 370 (1928). 

Where there is no challenge to the indictment 
prior to a plea of guilty, the offense is deemed 
to have been committed in the county alleged in 
the indictment. State v. McKeon, 223 N.C. 404, 
26 S.E.2d 914 (1943). 

An offense is deemed to have been committed 
in the county in which it is laid in the indictment 
unless the defendant shall deny the same by plea 
in abatement (now motion to dismiss). State v. 
Dozier, 277 N.C. 615, 178 8.E.2d 412 (1971). 

Offenses Committed outside State. — The 
offenses referred to in former § 15-184 were 
those committed within the borders of the State, 
in violation of the laws of the State, for courts 
cannot take cognizance of the violation of the 
criminal laws of other states, and would have no 
right to recognize offenders to appear before 
their judicial tribunals. State v. Mitchell, 83 N.C. 
674 (1880). 
Demurrer to Evidence Improper Remedy. — 

An objection to venue must be taken by plea in 
abatement (now motion to dismiss), and a 
demurrer to the evidence on this ground was 
properly overruled. State v. Burton, 138 N.C. 
575, 50 S.E. 214 (1905). 

Burden of Proof. — Former § 15-134 did not 
state which party had the burden of proof if a 
plea in abatement was filed. At common law, the 
burden of proof was upon the State to prove that 
the offense occurred in the county named in the 
bill of indictment. State v. Overman, 269 N.C. 
458, 153 S.E.2d 44 (1967). 

§§ 15A-136 to 15A-140: Reserved for future codification purposes. 
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8 15A-141 CH. 15A. CRIMINAL PROCEDURE ACT § 15A-141 
— 

ARTICLE 4. 

Entry and Withdrawal of Attorney in Criminal Case. 

OFFICIAL COMMENTARY 

Several provisions of Chapter 15A add 
requirements that notice be given a defendant’s 
attorney during pretrial stages of criminal 
proceedings. It became obvious from discussions 
within the Commission that in many instances 
the State will not know who is representing a 
defendant. The Commission therefore requested 
that a draft be prepared requiring counsel 
entering a case to file a notice of entry in the 
case. 

Another problem reported by a number of 
members of the Commission was that caused by 
the defendant who said he would employ his own 
attorney but who shows up at a subsequent 
stage of the proceedings without counsel. 
Getting counsel, or continuing the case until he 
can retain counsel, causes a number of delays. 
The defendant in some instances has conferred 
with an attorney but has not yet been able to 
obtain the money for the fee and actually retain 
the attorney; in other cases, the defendant has 
never gotten around to employing a lawyer. In 
a few situations an attorney may have appeared 
for the defendant in a limited capacity, for 
example at a bail hearing or at a preliminary 
hearing, but has declined to accept the case — 
either unconditionally or without the payment of 

additional remuneration. The Commission asked 
one of its committees to investigate this 
problem, and that committee studied a draft 
which would have placed fairly stringent 
conditions upon attorneys taking any part in a 
criminal case. The draft required filing with the 
clerk whenever entry in the case was made; it 
defined entry as acting on the defendant’s behalf 
in any manner or accepting any compensation, 
including part payment or installment pay- 
ments; and it required leave of the court for an 
attorney to withdraw from the case. 

After reviewing a toned-down version of the 
original draft, the Commission made additional 
modifications. It realized the problems which 
uncounseled defendants cause the courts, but it 
felt that defense lawyers earning their livelihood 
from the practice of criminal law should not be 
boxed in with restrictions which might 
drastically affect their relations with clients and 
their modes of arranging for payment of fees. 
The resulting proposal is contained in this 
Article, as further liberalized by the General 
Assembly in the course of passage. Though 
relatively mild, it should still lead to substantial 
improvement over the former situation. 

§ 15A-141. When entry of attorney in criminal proceeding occurs. — An 
attorney enters a criminal proceeding when he: 

(1) Files a written notice of entry with the clerk indicating an intent to 
represent a defendant in a specified criminal proceeding; or 

(2) Appears in a criminal proceeding without limiting the extent of his 
representation; or 

(3) Appears in a criminal proceeding for a limited purpose and indicates the 
extent of his representation by ae written notice thereof with the 
clerk, or entering oral notice thereo 
initial appearance; or 

in open court at the time of his 

(4) Accepts assignment to represent an indigent defendant under the terms 
of Article 36 of Chapter 7A of the General Statutes; or 

(5) Files a written waiver of arraignment, except that representation in this 
instance may not be limited pursuant to subdivision (8). (1978, c. 1286, 
Bi 4k) 

OFFICIAL COMMENTARY 

This section lists the ways in which an 
attorney enters a criminal case. Two of them 
involve filing written documents with the clerk. 
Filing is not required in two instances, but they 
are situations in which the clerk would either be 
involved in the entry (assignment of counsel) or 
would be able to observe the entry (appearance 
in a proceeding). The fifth situation concerns the 
attorney who limits the scope of his 
representation; he may either state the 
limitation orally in open court at his initial 

appearance or file a written notice as to what the 
limits are. It seems implicit that the written 
notice would be filed prior to or at the time of 
the initial appearance, for otherwise there would 
be a general appearance under subdivision (2). 

There is no restriction on the attorney’s right 
to enter the case for a limited purpose, if he files 
written notice of the limitation or orally notes it 
in open court, except as provided in subdivision 
(5). 

132 



§ 15A-142 ART. 4. ENTRY AND WITHDRAWAL OF ATTORNEY § 15A-172 

§ 15A-142. Requirement that clerk record entry. — The clerk must note 
each entry by an attorney in the records of the proceeding. (1973, c. 1286, s. 1.) 

OFFICIAL COMMENTARY 

As indicated in the commentary to the 
preceding section, the clerk should be able to 
determine when an entry is made under the 
terms of this Article in order to perform his duty 
of noting this in the records. In district court the 
only effective record of the proceedings is the 
case record, and entry should be made there. In 
superior court, if entry is made for the first time, 
entry would have to be noted in the minutes of 
the proceeding, but the clerk should also note 
entry in the case records. 

It may be of interest to compare the provisions 

of Rule 303(a) of the Pennsylvania Rules of 
Criminal Procedure: 

“(a) Counsel for defendant shall enter his 
appearance in writing with the clerk of courts 
promptly after being retained or appointed and 
serve a copy thereof on the attorney for the 
Commonwealth. If a firm name is entered, the 
name of an individual lawyer shall be designated 
as being responsible for the conduct of the case. 

“Counsel shall not be permitted to represent 
a defendant following a preliminary hearing 
unless his appearance is entered.” 

§ 15A-143. Attorney making general entry obligated to represent 
defendant at all subsequent stages. — An attorney who enters a criminal 
proceeding without limiting the extent of his representation pursuant to G.S. 
15A-141(3) undertakes to represent the defendant for whom the entry is made 
at all stages of the case in that division of the court — district, superior or 
a cachet An attorney who appears for a limited purpose under the provisions 
of G.S. 15A-141(3) undertakes to represent the defendant only for that purpose 
and is deemed to have withdrawn from the proceedings, without the need for 
permission of the court, when that purpose 1s fulfilled. (1973, c. 1286, s. 1.) 

OFFICIAL COMMENTARY 

The purpose of this section is self-evident in 
the light of the general commentary for this 
Article. This section was modified after 
introduction to bind the lawyer’s freedom to 
withdraw only in the particular division of the 
court in which he is appearing. Also added after 
introduction was the clarifying sentence 
concerning automatic withdrawal in the case of 
a limited appearance. 

If circumstances do arise which make it 
necessary or desirable for an attorney to 

withdraw from a case, there should be no 
difficulty in obtaining permission from the 
court. Compare Rule 303(b) of the Pennsylvania 
Rules of Criminal Procedure: 

“(b) Counsel for a defendant may not 
withdraw his appearance except by leave of 
court. Such leave shall be granted only upon 
application made and served on the attorney for 
the Commonwealth and the client, unless the 
interests of justice otherwise require.” 

§ 15A-144. Withdrawal of attorney with permission of court. — The court 
may allow an attorney to withdraw from a criminal proceeding upon a showing 
of good cause. (1978, c. 1286, s. 1.) 

OFFICIAL COMMENTARY 

The court in this instance would be the judge 
presiding over the court having jurisdiction of 
the case. The statute does not specifically direct 

it, but it is assumed the clerk would note 
withdrawals of attorneys in the records of the 
case. 

ARTICLE 5. 

§§ 15A-145 to 15A-172: Reserved for future codification purposes. 
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§ 15A-173 CH. 15A. CRIMINAL PROCEDURE ACT § 15A-222 
~ 

ARTICLE 6. 

§§ 15A-173 to 15A-200: Reserved for future codification purposes. 

SUBCHAPTER IJ. LAW-ENFORCEMENT AND 
INVESTIGATIVE PROCEDURES. 

ARTICLE 7. 

§§ 15A-201 to 15A-210: Reserved for future codification purposes. 

ARTICLE 8. 

§§ 15A-211 to 15A-220: Reserved for future codification purposes. 

ARTICLE 9. 

Search and Seizure by Consent. 

OFFICIAL COMMENTARY 

This Article expresses the common-law 
authority to make searches upon consent. It 
requires no warnings to the person from whom 
consent is sought, thus making it necessary only 

that the consent be voluntary, under the decision 
in Schneckloth v. Bustamonte, 412 U.S. 218, 93 
S. Ct. 2041, 36 L. Ed. 2d 854 (1973). 

§ 15A-221. General authorization; definition of ‘‘consent’’.—(a) Authority 
to Search and Seize Pursuant to Consent. — Subject to the limitations in the 
other provisions of this Article, a law-enforcement officer may conduct a search 
and make seizures, without a search warrant or other authorization, if consent 
to the search is given. 

(b) Definition of ‘Consent’. — As used in this Article, “consent” means a 
statement to the officer, made voluntarily and in accordance with the 
requirements of G.S. 15A-222, giving the officer permission to make a search. 
(1973, c. 1286, s. 1:) 

The owner of premises may consent to a 
search thereof and thus waive the necessity of 
a valid search warrant so as to render the 
evidence obtained in the search competent, but 
to have such effect, the consent of the owner 

must be freely and intelligently given, without 
coercion, duress or fraud, and the burden is upon 
the State to prove that it was so, the 
presumption being against the waiver of 
fundamental constitutional rights. State vy. 
Vestal, 278 N.C. 561, 180 S.E.2d 755 (1971); State 
v. Lindquist, 14 N.C. App. 361, 188 S.E.2d 686 
(1972). 

§ 15A-222. Person from whom effective consent may be obtained. 

One may submit or consent to a warrantless 
search or seizure. State v. Allen, 282 N.C. 508, 
194 8.E.2d 9 (1978). 
And Miranda Warnings Are Not Required. 

— The warnings required by Miranda v. 
Arizona, 384 U.S. 436, 86 S. Ct. 1602, 16 L. Ed. 
2d 694, 10 A.L.R.3d 974 (1966), in order to make 
competent a confession made in custody, need 
not be given by officers before obtaining the 
consent of the owner to a search of his premises. 
State v. Vestal, 278 N.C. 561, 180 S.E.2d 755 
(1971); State v. Lindquist, 14 N.C. App. 361, 188 
S.E.2d 686 (1972). 

The 
consent needed to justify a search and seizure under G.S. 15A-221 must be given: 

(1) By the person to be searched; 
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§ 15A-223 ART. 10. OTHER SEARCHES AND SEIZURES § 15A-231 

(2) By the registered owner of a vehicle to be searched or by the person 
in apparent control of its operation and contents at the time the consent 
is given; 

(3) By a person who by ownership or otherwise is reasonably apparently 
entitled 8 give or withhold consent to a search of premises. (1973, c. 
P2303 S21, 

Standing of Person “in Charge” of Premises. 
— Defendant, as agent of the lessee of the 
premises, and as a joint venturer with him in 
operating a gambling establishment thereon, 
was the person in charge of the premises at the 
time the search was made, and had sufficient 
standing to invoke protection against an 
unlawful search of the premises. State v. Miller, 

16 N.C. App. 1, 190 $.E.2d 888 (1972), modified, 
282 N.C. 633, 194 S.E.2d 358 (1978). 

Consent by Person in Possession of 
Automobile. — Evidence obtained pursuant to 
the search of an automobile with the permission 
of the one in possession is competent against him 
and the occupants. State v. Faison, 17 N.C. App. 
200, 193 S.E.2d 334 (1972). 

§ 15A-223. Permissible scope of consent search and seizure. — (a) Search 
Limited by Scope of Consent. — A search conducted pursuant to the provisions 
of this Article may not exceed, in duration or physical scope, the limits of the 
consent given. 

(b) Items Seizable as Result of Consent Search. — The things subject to 
seizure in the course of a search pursuant to this Article are the same as those 
specified in G.S. 15A-242. Upon completion of the search, the officer must make 
a list of the things seized, and must deliver a receipt embodying the list to the 
person who consented to the search and, if known, to the owner of the vehicle 
or premises searched. (1978, c. 1286, s. 1.) 

§§ 15A-224 to 15A-230: Reserved for future codification purposes. 

ARTICLE 10. 

Other Searches and Seizures. 

§ 15A-231. Other searches and seizures. — Constitutionally permissible 
searches and seizures which are not regulated by the General Statutes of North 
Carolina are not prohibited. (1973, ¢c. 1286, s. 1. 

OFFICIAL COMMENTARY 

This Article makes clear that common-law 
search powers not regulated by the General 
Statutes are not thereby prohibited. Among the 

Whether a search is unreasonable is 
determined by the court upon the facts of each 
individual case. State v. Reams, 277 N.C. 391, 
178 S.E.2d 65 (1970). 

The reasonableness of a _ search is a 
substantive determination to be made by the 
trial court from the facts and circumstances of 
the case and in the light of the criteria laid down 
by the Fourth Amendment and opinions which 
apply that amendment. State v. Turnbull, 16 
N.C. App. 542, 192 S.E.2d 689 (1972). 

search powers not regulated are searches 
incident to arrest, frisks incident to lawful 
confrontation, and emergency searches. 

Burden of Justifying Search without 
Warrant. — One who seeks to justify a 
warrantless search has the burden of showing 
that the exigencies of the situation made search 
without a warrant imperative. State v. McCloud, 
276 N.C. 518, 173 S.E.2d 753 (1970). 

Exclusionary Rule Applies Only Where 
Evidence Is Obtained in Course of Illegal 
Search. — Evidence is not rendered incompetent 
under the exclusionary rule unless it is obtained 
in the course of an illegal search. State v. Powell, 
11 N.C. App. 465, 181 S.E.2d 754 (1971). 
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Seizure and Introduction of Evidence Not 
Prohibited Where No Search Is Required. — 
The constitutional and statutory guaranty 
against unreasonable search and seizure does 
not prohibit seizure of evidence and _ its 
introduction into evidence on a subsequent 
prosecution where no search is required. State 
v. Simmons, 278 N.C. 468, 180 S.E.2d 97 (1971). 

The constitutional guaranty against 
unreasonable searches and seizures does not 
prohibit a seizure of evidence without a warrant 
where no search is required. State v. Reams, 277 
N.C. 391, 178 S.E.2d 65 (1970). 

Before the reasonableness or legality of an 
alleged search may be questioned it is necessary 
to first determine whether there has actually 
been a search. State v. Reams, 277 N.C. 391, 178 
S.E.2d 65 (1970). 
Where a petitioner’s privacy was not invaded, 

and where there was no _ inspection or 
examination of his household, there was no 

search either in an actual or legal sense. State 
v. Reams, 277 N.C. 391, 178 S.E.2d 65 (1970). 
When the evidence is delivered to a police 

officer upon request and without compulsion or 
coercion, there is no search within the 

constitutional prohibition against unreasonable 
searches and seizures. State v. Reams, 277 N.C. 
391, 178 S.E.2d 65 (1970). 

As to what constitutes a “search,” see also 
note to § 15A-241. 
Warrant Not Required Where Article Seized 

Is in Plain View. — The law does not prohibit 
a seizure without a warrant by an officer in the 
discharge of his official duties where the article 
seized is in plain view. State v. Robbins, 275 N.C. 
537, 169 S.E.2d 858 (1969); State v. Parks, 14 
N.C. App. 97, 187 S.E.2d 462 (1972). 

Seizure of contraband, such as burglary tools, 
does not require a warrant when its presence is 
fully disclosed without necessity of search. State 
v. Simmons, 278 N.C. 468, 180 S8.E.2d 97 (1971). 

The incriminating heroin in this case was not 
obtained in the course of an illegal search, since 
it was obtained when the defendant, in an 
apparent attempt to voluntarily dispose of it, 
unintentionally exposed it to the view of the 
officers. State v. Powell, 11 N.C. App. 465, 181 
S.E.2d 754 (1971). 

It is lawful and proper for an officer to seize 
an article in the discharge of his official duties 
without a warrant where the article is in plain 
view. State v. Powell, 11 N.C. App. 465, 181 
S.E.2d 754 (1971). 

The constitutional guaranty against 
unreasonable searches and seizures does not 
apply where a search is not necessary, and 
where the contraband subject matter is fully 
disclosed and open to the eye and the hand. State 
v. Harvey, 281 N.C. 1, 187 S.E.2d 706 (1972). 
A search ordinarily involves prying into 

hidden places, and a seizure contemplates 
forcible dispossession. However, a police officer 

CH. 15A. CRIMINAL PROCEDURE ACT § 15A-231 

may seize and use what he sees in plain sight if 
he is at a place where he is lawfully entitled to 
be. State v. Fry, 138 N.C. App. 39, 185 S.E.2d 256 
(1971). 

The failure of an officer to actually arrest a 
defendant for a traffic violation did not render 
inadmissible the evidence of possession of 
marijuana which was in plain view while the 
officer was investigating, before arrest, a crime 
that he had probable cause to believe had been 
committed in his presence. State v. Fry, 13 N.C. 
App. 39, 185 S.E.2d 256 (1971). 

Evidence obtained by officers without a 
search warrant is admissible in evidence where 
the articles are seized in plain view without 
necessity of search. State v. Allen, 282 N.C. 503, 
194 S.E.2d 9 (1973). 

Seizure Invalid Where Officers Acted under 
Invalid Search Warrant. — Fact that officers 
could observe gambling after passing through 
two doors of a house and opening a third door 
did not give them authority to enter and seize the 
gambling apparatus in use where they arrived 
at the position to observe the gambling while 
purporting to act under an invalid search 
warrant and under circumstances in which a 
valid warrant was required. State v. Miller, 16 
N.C. App. 1, 190 8.E.2d 888 (1972), modified, 282 
N.C. 633, 194 S8.E.2d 353 (1978). 

Reasonable Cause for Seizure’ of 
Contraband without Warrant. — When officers 
saw liquid in containers generally used to 
contain and transport nontaxpaid liquor, under 
the circumstances then existing, they had 
sufficient reasonable cause to believe that the 
jars contained nontaxpaid liquor to justify the 
seizure of the contraband without a search 
warrant. State v. Simmons, 278 N.C. 468, 180 
S.E.2d 97 (1971). 

The existence of “probable cause,” justifying 
a search without a warrant is determined by 
factual and practical considerations of everyday 
life on which reasonable and prudent men, not 
legal technicians, act. State v. Allen, 282 N.C. 
5038, 194 S.E.2d 9 (1973). 

To establish probable cause the evidence need 
not amount to proof of guilt, or even to prima 
facie evidence of guilt, but it must be such as 
would actuate a reasonable man acting in good 
faith. State v. Allen, 282 N.C. 508, 194 8.E.2d 9 
(1978). 

One does not have probable cause unless he 
has information of facts which, if submitted to 
a magistrate, would require the issuance of an 
arrest warrant. State v. Allen, 282 N.C. 503, 194 
S.E.2d 9 (1978). 

Constitutional Guaranties Do Not Apply to 
Open Fields. — There was no merit in 

- defendant’s contention that a search warrant 
was invalid on the ground that the affidavit for 
the warrant revealed that the affiant had 
illegally searched a cornfield in which marijuana 
was growing some distance behind defendant’s 
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residence prior to issuance of the warrant, since 
the —_ constitutional guaranties against 
unreasonable search and seizure do not apply to 
open fields or other lands not an immediate part 
of the dwelling site. State v. Spencer, 281 N.C. 
121, 187 S.E.2d 779 (1972). 
Automobiles and other conveyances may be 

searched without a warrant under 
circumstances that would not justify the search 
of a house, and a police officer in the exercise 
of his duties may search an automobile or other 
conveyance without a search warrant when the 
existing facts and circumstances are sufficient 
to support a reasonable belief that the 
automobile or other conveyance carries 
contraband materials. State v. Simmons, 278 
N.C. 468, 180 S.E.2d 97 (1971); State v. Faison, 
17 N.C. App. 200, 193 S.E.2d 334 (1972). 

Automobiles, because of their mobility, may 
be searched without a warrant upon facts not 
justifying a warrantless search of a residence or 
office; however, the officers conducting the 
search must have reasonable or probable cause 
to believe that they will find the instrumentality 
of a crime or evidence pertaining to a crime 
before they begin their warrantless search. 
State v. Ratliff, 281 N.C. 397, 189 S.E.2d 179 
(1972). 

In recognition of the mobility of automobiles, 
a search of an automobile without a warrant is 
constitutionally permissible if there is probable 
cause to make the search. State v. Ratliff, 281 
N.C. 397, 189 S.E.2d 179 (1972). 

If there is probable cause to search an 
automobile, the officer may either seize and hold 
the vehicle before presenting the probable-cause 
issue to a magistrate, or he may carry out an 
immediate search without a warrant. State v. 
Ratliff, 281 N.C. 397, 189 S.E.2d 179 (1972). 

The search of an automobile on probable 
cause proceeds on a theory entirely different 

from that justifying the search incident to an 
arrest. State v. Ratliff, 281 N.C. 397, 189 S.E.2d 
179 (1972). 
The right to search an automobile cn probable 

cause and the validity of the seizure are not 
dependent on the right to arrest. They are 
dependent on the reasonable cause the seizing 
officer has for belief that the contents of the 
automobile offend against the law. State v. 
Ratliff, 281 N.C. 397, 189 S.E.2d 179 (1972). 
A warrantless search of a vehicle capable of 

movement may be made by officers when they 
have probable cause to search, and exigent 
circumstances make it impracticable to secure a 
search warrant. State v. Allen, 282 N.C. 508, 194 
S.E.2d 9 (1973). 

But persons stopped pursuant to § 20-183 
may not be indiscriminately searched or 
arrested without probable cause in 
contravention of recognized constitutional 
principles. State v. Allen, 282 N.C. 5038, 194 
S.E.2d 9 (1978). 

ART. 10. OTHER SEARCHES AND SEIZURES § 15A-231 

The absence of a stop-and-frisk statute is not 
fatal to the authority of law-enforcement 
officers in North Carolina to stop suspicious 
persons for questioning and to search those 
persons for dangerous weapons, since those 
practices are valid under the common law. State 
v. Streeter, 283 N.C. 203, 195 S.E.2d 502 (1973). 

Officers May Conduct Limited Protective 
Search. — When law officers stopped to learn 
defendant’s identity and his reason for being on 
deserted street near business establishments at 
2:45 A.M., and the officers saw a bulge 
protruding from beneath defendant’s shirt 
which appeared to be a gun, it was reasonable 
for the officers to conduct a limited protective 
search for weapons immediately, even if the 
officers had no probable cause to arrest 
defendant, and burglary tools necessarily 
exposed by the limited weapons search were 
lawfully obtained and not excluded by either the 
Fourth Amendment or the State statute. State 
v. Streeter, 283 N.C. 203, 195 S.E.2d 502 (1978). 
When an officer temporarily detains a person 

because of suspicious circumstances and has 
reason to believe that the suspect is armed, he 
may conduct a weapons search which is limited 
to the protective purpose. State v. Streeter, 17 
N.C. App. 48, 193 S.E.2d 347 (1972). 

Exposure of Evidence through Limited 
Weapons Search. — If, in the conduct of the 
limited weapons search, contraband or evidence 
of a crime is of necessity exposed, the officer is 
not required by the Fourth Amendment to 
disregard such contraband or evidence of crime. 
State v. Streeter, 17 N.C. App. 48, 193 S.E.2d 347 
(1972). 

A police officer may search the person of 
one whom he has lawfully arrested as an 
incident of such arrest. State v. Parker, 11 N.C. 
App. 648, 182 S.E.2d 264 (1971); State v. Jackson, 
11 N.C. App. 682, 182 S.E.2d 271, aff’d, 280 N.C. 
122, 185 S.E.2d 202 (1971); State v. Harris, 279 
N.C. 307, 182 S.E.2d 364 (1971); State v. Gibson, 
15 N.C. App. 445, 190 8.E.2d 315 (1972). 
A warrantless search and seizure may be 

made when it is incident to a valid arrest. State 
v. Allen, 282 N.C. 508, 194 S.E.2d 9 (1978). 

Once prison escapees are apprehended, it is 
entirely reasonable for the police to search them, 
and the fruits of that search are admissible in 
evidence in the case. State v. White, 21 N.C. App. 
178, 203 S.E.2d 644 (1974). 

Property Which May Be Taken in Course of 
Search Incident to Lawful Arrest. — In the 
course of a search incident to an arrest, an 
officer may lawfully take from the person 
arrested any property which such person has 
about him and which is connected with the crime 
charged or which may be required as evidence 
thereof; if such article is otherwise competent, 
it may properly be introduced in evidence by the 
State. State v. Parker, 11 N.C. App. 648, 182 
S.E.2d 264 (1971); State v. Harris, 279 N.C. 307, 
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182 S.E.2d 364 (1971); State v. Jackson, 280 N.C. 
122, 185 S.E.2d 202 (1971). 
When a person is lawfully arrested, the police 

have the right, without a search warrant, to 
make a contemporaneous search of the person 
of the accused for weapons or for the fruits of 
or implements used to commit the crime. State 
v. Harris, 279 N.C. 307, 182 S.E.2d 364 (1971); 
State v. Jackson, 280 N.C. 122, 185 S.E.2d 202 
(1971); State v. Streeter, 283 N.C. 203, 195 S.E.2d 
502 (1978). 
A police officer may lawfully take from a 

prisoner lawfully arrested any property which 
he has about him which is connected with the 
crime charged or which may be required as 
evidence, and, if otherwise competent, such 
property may be introduced as evidence by the 
State. State v. Jackson, 11 N.C. App. 682, 182 
S.E.2d 271, aff'd, 280 N.C. 122, 185 S.E.2d 202 
(1971). 

An arresting officer has the authority to seize 
and hold articles which he sees the accused 
trying to hide. State v. Fry, 18 N.C. App. 39, 185 
S.E.2d 356 (1971). 
Where a police officer lawfully entered 

defendant’s home to serve a valid arrest 
warrant, the officer did not need a search 
warrant to seize marijuana seeds lying in plain 
view on the top of a freezer some three or four 
feet from the officer or to seize marijuana which 
the officer saw inside a plastic jar that he picked 
up to use as a container for the seized marijuana 
seeds, no warrant being necessary for the 
seizure of articles in plain view, and the 

marijuana in the plastic jar not being discovered 
by a general exploratory search or an 
unreasonable search. State v. Harvey, 281 N.C. 
1, 187 S.E.2d 706 (1972). 
Having every reason to believe that a 

defendant was an armed robber, fleeing from 
the scene of a crime just perpetrated, it is lawful 
for the officer, as an incident of the arrest, to 
search a defendant then and there for weapons 
and for the fruits of the robbery. State v. Woody, 
277 N.C. 646, 178 S.E.2d 407 (1971). 

The search of the defendant’s person was 
incidental to arrest and, consequently, the four 
shotgun shells found tucked in the tops of his 
boots were properly admitted in evidence. State 
v. Dobbins, 277 N.C. 484, 178 S.E.2d 449 (1971). 

Arrest Held Complete for Purposes of 
Search Incident Thereto. — Where it was not 
clear whether the arresting officers stated to the 
defendant that he was under arrest when they 
took him into custody, but where it was clear 
that defendant was deprived of his liberty when 
he was detained and later taken to jail, then his 
arrest was complete for purposes of making a 
search incident to the arrest. State v. Jackson, . 
280 N.C. 122, 185 S.E.2d 202 (1971). 

Search and Seizure Must Be Substantially 
Contemporaneous with Arrest. — For a search 
and seizure incident to a lawful arrest to be 

CH. 15A. CRIMINAL PROCEDURE ACT § 15A-231 

constitutionally permissible, it must be 
substantially contemporaneous with the arrest. 
State v. Jackson, 280 N.C. 122, 185 S.E.2d 202 
(1971). 

Officer May Continue Search after 
Interruption by Hostile Crowd. — Where the 
officers cut short that initial search because of 
a growing and hostile crowd, and the danger 
from possible concealed weapons was not 
entirely eliminated by the initial quick search, it 
was reasonable to continue the search at the 
police station. State v. Gibson, 15 N.C. App. 445, 
190 S.E.2d 315 (1972). c 

Search Held Not Remote in Time or Place. 
— Neither the removal of a female defendant to 
the jail nor the delay of 30 to 45 minutes waiting 
for the matron to search her made a search too 
remote in time or place to be invalid as a search 
incident to a lawful arrest. State v. Jackson, 280 
N.C. 122, 185 S.E.2d 202 (1971). 

Where the arresting officers had information 
that defendant had narcotic drugs concealed 
inside her brassiere when they took her into 
custody, this was probable cause for her arrest 
and the officers could have searched her 
immediately but instead, the officers took her to 
jail where she could be searched in privacy by 
a police matron, police officers acted lawfully 
and the search was valid as an incident to a 
lawful arrest, and the heroin found on the 
defendant’s person was properly introduced in 
evidence. State v. Jackson, 280 N.C. 122, 185 
S.E.2d 202 (1971). 

Search Made after Defendant in Custody 

Not Justified as Search Incident to Arrest. — 
A search yielding burglary tools cannot be 
justified as a search incident to defendant’s 
arrest where the search was made after 
defendant was under arrest and in custody at the 
police station. State v. Allen, 282 N.C. 503, 194 
S.E.2d 9 (1978). 

Search Incident to Warrantless Arrest Held 
Proper. — Where facts fully support the 
conclusion that the arresting officers had 
reasonable grounds to believe that defendant 
had committed a felony and unless defendant 
was apprehended, he might escape and destroy 
any narcotic drugs he had on his person, the 
arrest without a warrant was justified, and a 
search incident to the arrest was proper. State 
v. Jackson, 280 N.C. 122, 185 S.E.2d 202 (1971). 

Arrest without Warrant Must Be Made with 
Probable Cause. — Although a search without 
a warrant is, within limits, permissible if incident 
to a lawful arrest, if an arrest without a warrant 
is to support an incidental search, the arrest 
must be made with probable cause. State v. 
Harris, 9 N.C. App. 649, 177 S.E.2d 445 (1970). 

Evidence Obtained Following Illegal 
Warrantless Arrest. — Nothing in State law 
requires the exclusion of evidence obtained 
following an arrest which is constitutionally 
valid but illegal for failure to first obtain an 
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arrest warrant. Defendant may, if so advised, 
redress his grievance for the warrantless arrest 

ART. 11. SEARCH WARRANTS § 15A-240 

by a civil action for damages. State v. Eubanks, 
283 N.C. 556, 196 S8.E.2d 706 (1973). 

§§ 15A-232 to 15A-240: Reserved for future codification purposes. 

ARTICLE 11. 

Search Warrants. 

OFFICIAL COMMENTARY 

The goal of the Commission in drafting the 
search warrant Article was to provide a set of 
search warrant application and _ execution 
procedures that would make the search warrant 
an effective and efficient investigative device 
while insuring that the Fourth Amendment 
“right of the people to be secure in their persons, 
houses, papers and effects, against 
unreasonable searches and seizures,” would 
continue to be respected in North Carolina. 

Section 15A-242 replaces and expands upon 
the list of items subject to seizure under former 
§ 15-25(a). The old North Carolina statute 
provided that a warrant may be issued “‘to 
search for any contraband, evidence, or 

instrumentality of crime... .” (Emphasis added.) 
The new provision expands upon “contraband” 
by making subject to seizure items which are 
contraband or unlawfully possessed, stolen or 
embezzled. The word “instrumentality” is 
expanded to encompass any item which “has 
been used or is possessed for the purpose of 
being used to commit or conceal the commission 
of a crime.”’ The new proposed statute makes it 
clear that items may be seized if they constitute 
evidence either of an offense or of the identity 
of a person participating in an offense. 

Section 15A-244, setting forth contents of a 
search warrant, is essentially a codification of 
present law and practice. Section 15A-245 
provides that the official who issued the search 
warrant may consider information other than 
that contained in the warrant in determining the 
existence of probable cause. Information other 
than that contained in the affidavit, however, 
may not be considered unless it is either 
“recorded or contemporaneously summarized in 
the record or on the face of the warrant by the 
issuing official.” This last provision is necessary 
in order to comply with one of the central 
functions of the warrant process: the 
maintaining of a factual record of the basis for 
the search recorded before the search occurs. 
Section 15A-245 also introduces a new provision 
requiring the issuing official to make a copy of 
the warrant and application and file it with the 
clerk soon after issuance of the warrant. 

Section 15A-246 and § 15A-247, dealing with 
the form and content of the search warrant and 

identifying who may execute search warrants, 
codify existing law and practice. 

Section 15A-248 provides that search warrants 
must be executed within 48 hours after issuance 
and that warrants not executed within this time 
must be returned to the issuing court. Formerly, 
North Carolina law provided no time limit for the 
execution of search warrants and did not require 
that unexecuted warrants be returned to the 
court. The Commission was informed that as a 
result of the absence of such provisions, there 
were a number of “stale” but facially valid 
warrants “floating around.” If a search warrant 
is not promptly executed, there is a serious 
question whether the probable cause that 
existed at the time of issuance is still present. If 
a search warrant is not executed within 48 hours 
as this section provides, it does not mean that the 
search may not take place; the only effect of the 
provision is that the invalid warrant must be 
returned. A new warrant may then be obtained 
if the grounds for it can be demonstrated. 

Section 15A-249 and § 15A-251 deal with an 
issue to which the most serious and close 
attention was given: whether search warrants 
may be executed without giving notice of the 
officer’s identity and purpose. Section 15A-249 
simply states the general rule: An officer 
executing a search warrant must, before 
entering the premises, give notice of his identity 
and purpose. The only exception is contained in 
§ 15A-251(2). There was general agreement that 
an officer should have the authority to execute 
a warrant without notice and with the use of 
force whenever he had probable cause, either at 
the time of applying for or at the time of 
executing the warrant, to believe that notice 
would endanger the life or safety of any person. 
Under the terms of § 15A-251(1) the officer can 
also use force to enter, if after announcing his 
identity and purpose, he reasonably believes 
admittance is being denied or delayed. 

Section 15A-253 deals with the question of 
whether an officer executing a search warrant 
may seize items not named in the warrant. In 
Marron v. United States, 275 U.S. 192, 48 S. Ct. 
74, 72 L. Ed. 281 (1927), the Supreme Court 
indicated that only items named in the warrant 
could be seized. The weight of recent court 
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decisions, however, appears to permit such 
seizures. The Commission provided that both 
contraband and noncontraband items not named 
in the warrant may be seized if inadvertently 
discovered in the course of a lawful search. The 
word “inadvertently” is incorporated to comply 
with the requirements of Coolidge v. New 
Hampshire, 403 U.S. 443, 918. Ct. 2022, 29 L. Ed. 
2d 564 (1971). This is the same rule as that which 
obtains when a search is incident to an arrest: 
“When an article subject to lawful seizure 
properly comes into an officer’s possession in 
the course of a lawful search it would be entirely 
unreasonable to say that he must return it 
because it was not one of the things it was his 
business to look for.’”’ Abel v. United States, 362 
U.S. 217, 80S. Ct. 683, 4 L. Ed. 2d 668 (1960). Of 
course, as the first sentence of § 15A-253 states, 
the scope of any search under a warrant must 
be limited to that which is reasonably necessary 
to discover the items specified in the warrant. 
Under a_ search warrant describing a 
refrigerator as the sole item sought, it would not 
be reasonable to look in small boxes and 
drawers. Any items discovered while searching 
outside the reasonable scope of the warrant 
could not be lawfully seized under this provision. 

Section 15A-255 and § 15A-256 deal with the 
officer’s authority with respect to persons 
present in the place to be searched. Under § 
15A-255, a police officer may frisk any person 
present in the place designated in the warrant 
if he reasonably believes that his safety or that 
of others requires the frisk. And, of course, the 
officer may fully search any person who is 
designated in the warrant as an object of the 
search. But should persons not named in the 
warrant be subject to a full personal search if 
they happen to be present in a place that is the 
object of a search warrant? To forbid such 
searches would allow the search to be frustrated 
by quick transferring of small objects to persons 
present. To allow such searches, however, is 
arguably an undue infringement on the privacy 

CH. 15A. CRIMINAL PROCEDURE ACT 8 15A-241 

of a person who happens to be in a particular 
place. The Commission sought to resolve these 
conflicting concerns by allowing searches of 
persons not named in the warrant only when two 
conditions are satisfied. First, the officers must 
have unsuccessfully searched the premises and 
persons designated in the warrant before 
searching those present who were not named in 
the warrant. And second, the authority to detain 
and search persons present who were not named 
in the warrant applies only to those present in 
private premises or vehicles. This second 
limitation is based upon the Commission’s 
conclusion that it would be unreasonable to 
subject all those present in a public department 
store or on a common carrier to detention and 
searching. This concern is not sufficient, 
however, to immunize those who are present in 
a nonpublic place, such as a friend’s residence 
where there is probable cause to believe that 
items subject to seizure are located. Section 
15A-256 also denies the admissibility of evidence 
found in such a search of bystanders if the 
evidence is not of the “type” described in the 
warrant (but permitting its use of evidence the 
same type even though not specifically referred 
to in the warrant). Controlled substances (in 
Chapter 90, Article 5) are singled out as a class 
of things all of which are of the same type. 

The search warrant Article also contains 
several miscellaneous’ provisions. Section 
15A-252 provides that a copy of the warrant 
must be given to the person in control of the 
premises searched, or a copy left affixed to the 
premises. Section 15A-254 provides that the 
officers must leave a signed receipt of items 
taken with the person in control or leave one 
affixed to the premises. Section 15A-258 
provides for the disposition of seized property. 
Section 15A-259 provides that the Article applies 
to all search warrants except those issued under 
the previously enacted statutes dealing with 
inspection warrants and warrants to inspect 
vehicles in certain riots or emergencies. 

§ 15A-241. Definition of search warrant. — A search warrant is a court 
order and process directing a law-enforcement officer to search designated 
premises, vehicles, or persons for the purpose of seizing designated items and 
accounting for any items so obtained to the court which issued the warrant. 
(1868-9, c. 178 subch. 3, s. 38; Code, s. 1171; Rev., s. 3163; C. S., s. 4529; 1941, 
c. 53; 1949, c. 1179; 1955, c. 7; 1965, c. 377; 1969, c. 869, s. 8; 19738, c. 1286, s. 
1.) 

Editor’s Note. — For article discussing limits 
to search and seizure, see 15 N.C.L. Rey. 229. 
See also 15 N.C.L. Rev. 101. For note on 
requisites for a valid warrant to search for 
unlawfully possessed liquor, see 35 N.C.L. Rev. 
424 (1957). For case law survey as to searches 
and seizures, see 45 N.C.L. Rev. 931 (1967). For 
article on “An Inquiry into Mapp v. Ohio in 
North Carolina,” see 45 N.C.L. Rev. 119 (1966). 

No Variance between State Law and Fourth 
Amendment Requirements. — With regard to 
search warrants, there is no variance between 
the law of this State as declared by the decisions 
of the Supreme Court, and the requirements of 
the Fourth Amendment as interpreted by the 
Supreme Court of the United States. State v. 
Vestal, 278 N.C. 561, 180 S.E.2d 755 (1971); State 
v. Miller, 282 N.C. 638, 194 S.E.2d 3538 (1978). 
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The same probable-cause standards under the 
Fourth and Fourteenth Amendments apply to 
both federal and State warrants. State v. 
Harvey, 281 N.C. 1, 187 S.E.2d 706 (1972). 
Evidence unconstitutionally obtained is 

excluded in State courts as an essential of due 
process under the Fourteenth Amendment of 
the United States Constitution. State v. Miller, 
282 N.C. 633, 194 S.E.2d 353 (1973). 

It is well settled, in both federal and State 
courts, that evidence obtained by unreasonable 
search and seizure is inadmissible. State v. 
Reams, 277 N.C. 391, 178 S.E.2d 65 (1970); State 
v. Allen, 282 N.C. 503, 194 S.E.2d 9 (1973); State 
v. Wooten, 18 N.C. App. 269, 196 S.E.2d 603 
(1978). 

Evidence obtained by an illegal search without 
a search warrant is inadmissible. State v. 
Robbins, 275 N.C. 537, 169 S.E.2d 858 (1969). 
However, this constitutional protection does 

not extend to all searches and seizures. State 
v. Reams, 277 N.C. 391, 178 S.E.2d 65 (1970); 
State v. Turnbull, 16 N.C. App. 542, 192 S.E.2d 
689 (1972). 

But extends only to those which are 
unreasonable. State v. Reams, 277 N.C. 391, 178 
S.E.2d 65 (1970); State v. Turnbull, 16 N.C. App. 
542, 192 S.E.2d 689 (1972). 

The constitutional rights of a defendant are 
not violated by a warrantless search unless the 
search is unreasonable and the reasonableness 
of the search must be determined by the court 
from the facts and circumstances of each 
individual case. State v. Robbins, 275 N.C. 537, 
169 S.E.2d 858 (1969). 
The Constitution does not prohibit all searches 

and seizures but only those which are 
unreasonable. State v. Ratliff, 281 N.C. 397, 189 
S.E.2d 179 (1972). 

Constitutional rights of a defendant are not 
violated by a warrantless search unless the 
search is unreasonable. State v. Faison, 17 N.C. 
App. 200, 193 S.E.2d 334 (1972). 

“Search”. — The term “search,” as applied to 
searches and seizures, is an examination of a 
man’s house or other buildings or premises, or 
of his person, with a view to the discovery of 
contraband or illicit or stolen property, or some 
evidence of guilt to be used in the prosecution 
of a criminal action for some crime or offense 
with which he is charged. State v. Reams, 277 
N.C. 391, 178 S.E.2d 65 (1970); State v. Wooten, 
18 N.C. App. 269, 196 S.E.2d 603 (1973). 
The term “search” implies some exploratory 

investigation, or an invasion and quest, a looking 
for or seeking out. The quest may be secret, 
intrusive, or accomplished by force. State v. 
Reams, 277 N.C. 391, 178 S.E.2d 65 (1970). 

It has been held that a search implies some 
sort of force, either actual or constructive, much 
or little. State v. Reams, 277 N.C. 391, 178 S.E.2d 
65 (1970). 
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A “search” implies a prying into hidden places 
for that which is concealed and that the object 
searched for has been hidden or intentionally put 
out of the way. State v. Reams, 277 N.C. 391, 178 
S.E.2d 65 (1970). 

While it has been said that ordinarily 
searching is a function of sight, it is generally 
held that the mere looking at that which is open 
to view is not a “search.” State v. Reams, 277 
N.C. 391, 178 S.E.2d 65 (1970). 
A “search” ordinarily implies a quest by an 

officer of the law, a prying into hidden places for 
that which is concealed. State v. Reams, 277 N.C. 
391, 178 S.E.2d 65 (1970). 
A “search” implies an examination of one’s 

premises or person with a view to the discovery 
of contraband or evidence of guilt to be used in 
prosecution of a criminal action and implies 
exploratory investigation or quest. State v. 
Reams, 277 N.C. 391, 178 S.E.2d 65 (1970). 

It is not a “search” when a police officer, 
investigating a violation of the traffic laws, 
opens the door of the vehicle involved when 
necessary to see the occupants thereof. State v. 
Fry, 13 N.C. App. 39, 185 S.E.2d 256 (1971). 

There was no “search” of defendant within 
the purview of constitutional provisions 
forbidding unreasonable searches when a nurse 
undressed the unconscious defendant at a 
physician’s direction in a hospital emergency 
room and discovered heroin on defendant’s 
person. State v. Wooten, 18 N.C. App. 269, 196 
S.E.2d 603 (19738). 

“Illegal Search”. — An illegal search is one 
made without a proper search warrant under 
conditions which require a search warrant. State 
v. Powell, 11 N.C. App. 465, 181 S.E.2d 754 
(1971). 
“Unreasonable Search”. — An unreasonable 

search has been defined as an examination or 
inspection without authority of law of one’s 
premises or person, with a view to the discovery 
of some evidence of guilt, to be used in the 
prosecution of a criminal action. State v. Ratliff, 
281 N.C. 397, 189 S.E.2d 179 (1972). 

The limits of reasonableness which are 
placed upon searches are equally applicable to 
seizures, and whether a search or seizure is 
reasonable is to be determined on the facts of the 
individual case. State v. Parks, 14 N.C. App. 97, 
187 S.E.2d 462 (1972). 

“Seizure”. — A seizure contemplates forcible 
dispossession of the owner. State v. Reams, 277 
N.C. 391, 178 S.E.2d 65 (1970). 

Evidence of Crimes Directed against 
Officers Making Illegal Entry Not Excluded. 
— The exclusionary rule does not require the 
exclusion of evidence obtained after an illegal 
entry when that evidence is offered to prove the 
murder of one of the officers making the entry. 
State v. Miller, 282 N.C. 633, 194 S.E.2d 353 
(1973). 
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§ 15A-242. Items subject to seizure under a search warrant. — An item is 
subject to seizure pursuant to a search warrant if there is probable cause to 
believe that it: 

(1) Is stolen or embezzled; or 
(2) Is contraband or otherwise unlawfully possessed; or 
(3) Has been used or is possessed for the purpose of being used to commit 

or conceal the commission of a crime; or 
(4) Constitutes evidence of an offense or the identity of a person 

articipating in an offense. (1868-9, c. 178, subch. 3, s. 38; Code, s. 1171; 
Raye s. 163; C.S., s. 4529; 1941) ¢. 53; 1949) c. L179; 1955 se eee 
ce. 377; 1969, c.. 869, s. 8; 1973, c. 1286, s. 1.) 

§ 15A-243. Who may issue a search warrant. — (a) A search warrant valid 
throughout the State may be issued by: 

(1) A Justice of the Supreme Court. 
(2) A judge of the Court of Appeals. 
(3) A judge of the superior court. 

(b) Other search warrants may be issued by: 
(1) A judge of the district court as provided in G.S. 7A-291. 
(2) A clerk as provided in G.S. 7A-180 and 7A-181. 
(3) A magistrate as provided in G.S. 7A-273. (1868-9, c. 178, subch. 3, s. 38; 

Code, s. 1171; Rev., s. 3163; C.S., s. 4529; 1941, c. 53; 1949, c. 1179; 1955, 
c..7;.1965,.c..377; 19695.c. 869, s..8:,1973 cml Z56ssaue 

§ 15A-244. Contents of the application for a search warrant. — Each 
application for a search warrant must be made in writing upon oath or 
affirmation. All applications must contain: 

(1) The name and title of the applicant; and 
(2) A statement that there is probable cause to believe that items subject 

to seizure under G.S. 15A-242 may be found in or upon a designated 
or described place, vehicle, or person; and 

(3) Allegations of: fact supporting the statement. The statements must be 
supported by one or more affidavits particularly setting forth the facts 
and circumstances establishing probable cause to believe that the items 
abe in the places or in the possession of the individuals to be searched; 
an 

(4) A request that the court issue a search warrant directing a search for 
and the seizure of the items in question. (1978, c. 1286, s. 1.) 

invalidates the warrant issued thereon. State v. 
Campbell, 282 N.C. 125, 191 S.E.2d 752 (1972). 

“Probable Cause”. — Probable cause for a 
search can be defined to be a reasonable ground 
of suspicion, supported by circumstances 

Cross Reference. — See also note to § 
15A-245. 

Sufficiency of Affidavit Generally. — The 
affidavit is sufficient if it supplies reasonable 
cause to believe that the proposed search for 
evidence of the commission of the designated 
criminal offense will reveal the presence upon 
the described premises of the objects sought and 
that they will aid in the apprehension or 
conviction of the offender. State v. Vestal, 278 
N.C. 561, 180 S.E.2d 755 (1971); State v. 
Campbell, 282 N.C. 125, 191 S.E.2d 752 (1972). 

Insufficient Affidavit Invalidates Warrant. 
— The failure of the affidavit to establish 
reasonable grounds to believe that the crime was 
occurring on the premises to be searched 

sufficiently strong in themselves to warrant a 
cautious man in believing the accused to be 
guilty. State v. Allen, 282 N.C. 508, 194 S.E.2d 
9 (1973). 

“Probable cause” and “reasonable ground to 
believe” are substantially equivalent terms. 
State v. Allen, 282 N.C. 508, 194 S.E.2d 9 (1973). 

Probable cause is a pragmatic question to be 
' determined in each case in the light of the 
particular circumstances and the particular 
offense involved. State v. Allen, 282 N.C. 503, 
194 $.E.2d 9 (1978). 
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Probable cause means a reasonable ground to 
believe that the proposed search will reveal the 
presence upon the premises to be searched of the 
objects sought and that those objects will aid in 
the apprehension or conviction of the offender. 
State v. Campbell, 282 N.C. 125, 191 S.E.2d 752 
(1972). 

It is not necessary that the affidavit contain 
all the evidence properly presented to the 
issuing official. State v. Spillars, 280 N.C. 341, 
185 8.E.2d 881 (1972); State v. Bandy, 15 N.C. 
App. 175, 189 S.E.2d 771 (1972). 

But It Should Contain Material and 
Essential Facts. — Better practice would be for 
the issuing official to require that the affidavit 
contain the material and essential facts (but not 
all the evidentiary details) necessary to support 
the finding of probable cause before issuing a 
search warrant. State v. Flowers, 12 N.C. App. 
487, 183 S.E.2d 820 (1971). 

Probable cause cannot be shown by 
affidavits which are purely conclusory, stating 
only the affiant’s or an informer’s belief that 
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probable cause exists without detailing any of 
the “underlying circumstances” upon which that 
belief is based. Recital of some of the underlying 
circumstances in the affidavit is essential if the 
magistrate is to perform his detached function 
and not serve merely as a rubber stamp for the 
police. State v. Campbell, 282 N.C. 125, 191 
S.E.2d 752 (1972). 

Police Officer May Rely on Information 
Reported by Other Officers. — The police 
officer making the affidavit may do so in 
reliance upon information reported to him by 
other officers in the performance of their duties. 
State v. Vestal, 278 N.C. 561, 180 S.E.2d 755 
(1971). 

The police officer may state in his affidavit 
reports made to him by competent experts, such 
as the personnel of the FBI laboratories, 
concerning their examinations of materials 
forwarded by him to them for such examination 
and report. State v. Vestal, 278 N.C. 561, 180 
S.E.2d 755 (1971). 

§ 15A-245. Basis for issuance of a search warrant; duty of the issuing 
official. — (a) Before acting on the application, the issuing official may examine 
on oath the applicant or any other person who may possess _ pertinent 
information, but information other than that contained in the affidavit may not 
be considered by the issuing official in determining whether probable cause 
exists for the issuance of the warrant unless the information is either recorded 
or contemporaneously summarized in the record or on the face of the warrant 
by the issuing official. 

(b) If the issuing official finds that the application meets the requirements 
of this Article and finds there is probable cause to believe that the search will 
discover items specified in the application which are subject to seizure under G.S. 
15A-242, he must issue a search warrant in accordance with the requirements 
of this Article. The issuing official must retain a copy of the warrant and warrant 
application and must promptly file them with the clerk. If he does not so find, 
the official must deny the application. (1973, c. 1286, s. 1.) 

Cross Reference. — See also note to § 
15A-244. 
Independent Determination by Issuing 

Official Required. — A magistrate, by simply 
signing without reading the paper which a police 
officer places before him, utterly fails to 
perform the important judicial function which it 
is his duty to perform as a neutral and detached 
magistrate of making his own independent 
determination from the affidavit submitted to 
him whether probable cause exists for issuance 
of the search warrant. State v. Miller, 16 N.C. 
App. 1, 190 S.E.2d 888 (1972), modified, 282 N.C. 

633, 194 S.E.2d 353 (1973). 
Sufficiency of Affidavit Determined by 

Issuing Official Rather than by Affiant. — 
Whether the affidavit is sufficient to show 
probable cause must be determined by the 
issuing magistrate rather than the affiant. State 
v. Campbell, 282 N.C. 125, 191 S.E.2d 752 (1972). 

When Probable Cause Exists. — Probable 
cause under the Fourth Amendment exists 
where the facts and circumstances within the 
affiant’s knowledge, and of which he has 
reasonably trustworthy information, are 
sufficient unto themselves to warrant a man of 
reasonable caution to believe that an offense has 
been or is being committed. State v. Flowers, 12 
N.C. App. 487, 183 S.E.2d 820 (1971). 

If the apparent facts set out in an affidavit for 
a search warrant are such that a reasonable 
discreet and prudent man would be led to believe 
that there was a commission of the offense 
charged, there is probable cause justifying the 
issuance of a search warrant. State v. Campbell, 
282 N.C. 125, 191 S.E.2d 752 (1972). 

The determination of the existence of probable 
cause is not concerned with the question of 
whether the offense charged has _ been 
committed in fact, or whether the accused is 
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guilty or innocent, but only with whether the 
affiant has reasonable grounds for his belief. 
State v. Campbell, 282 N.C. 125, 191 S.E.2d 752 
(1972). 

In dealing with probable cause, as the very 
name implies, the Supreme Court deals with 
probabilities. These are not technical; they are 
the factual and practical considerations of 
everyday life on which reasonable and prudent 
men, not legal technicians, act. State v. Vestal, 

278 N.C. 561, 180 S.E.2d 755 (1971). 
Probable cause deals with probabilities which 

are factual and practical considerations of 
everyday life upon which reasonable and 
prudent men may act. State v. Spillars, 280 N.C. 
341, 185 S.E.2d 881 (1972); State v. Spencer, 281 

N.C. 121, 187 S.E.2d 779 (1972). 
Probable cause does not mean actual and 

positive cause, nor does it import absolute 
certainty. State v. Campbell, 282 N.C. 125, 191 
S.E.2d 752 (1972). 
Common-sense Interpretation of Affidavits. 

— Affidavits for search warrants must be tested 
and interpreted by magistrates and courts in a 
common-sense and realistic fashion. State v. 
Flowers, 12 N.C. App. 487, 183 S.E.2d 820 (1971); 

State v. Foye, 14 N.C. App. 200, 188 S.E.2d 67 
(1972). 

Affidavits are normally drafted by 
nonlawyers in the midst and haste of a criminal 
investigation, and technical requirements of 
elaborate specificity once exacted under 
common-law pleadings have no proper place in 
this area. State v. Flowers, 12 N.C. App. 487, 183 
S.E.2d 820 (1971); State v. Foye, 14 N.C. App. 
200, 188 S.E.2d 67 (1972). 
When Facts Furnish Sufficient Basis for 

Issuance of Warrant. —- If the facts before the 
magistrate supply reasonable cause to believe 
that the proposed search for evidence of the 
commission of the designated criminal offense 
will reveal the presence upon the described 
premises of the objects sought and that they will 
aid in the apprehension or conviction of the 
offender, it is sufficient basis for the issuance 
of the search warrant. State v. Spillars, 280 N.C. 
341, 185 S.E.2d 881 (1972); State v. Spencer, 281 
N.C. 121, 187 S.E.2d 779 (1972). 

Issuing Official May Rely on Sworn 

Statement of Affiant Appearing in Person. — 
A judicial official is entitled to rely upon the 
sworn statement of affiant, an A.B.C. officer, 
who appears before him in person, in concluding 
that the affiant is correctly reciting what has 
been told him by an informer. State v. Foye, 14 
N.C. App. 200, 188 S.E.2d 67 (1972). 
A magistrate is entitled to rely upon the sworn 

statement of an affiant police officer who 
appears before the magistrate in person, in 
concluding that the affiant is correctly reciting 
what has been told him by his informant. State 
v. Shirley, 12 N.C. App. 440, 183 S.E.2d 880 
(1971). 
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Facts outside Written Affidavit May Be 
Considered. — The judicial officer’s attention is 
not limited to those facts recited in a written 
affidavit taken under oath. State v. Howell, 18 
N.C. App. 610, 197 S.E.2d 616 (1978). 
When Affidavit Is Sufficient in Itself. — If 

the facts set out in the affidavit are sufficient 
within themselves to justify the finding of 
probable cause, the affidavit is sufficient. State 
v. Wooten, 20 N.C. App. 139, 201 S.E.2d 89 
(1973). 
When Testimony of Witnesses Necessary. — 

If the affidavit indicates the basis for the finding 
of probable cause, but is not in itself sufficient - 
to establish probable cause, testimony of 
witnesses will be necessary to establish whether 
there was in fact sufficient evidence before the 
magistrate to justify his finding of probable 
cause to issue the search warrant. State v. 
Logan, 18 N.C. App. 557, 197 S.E.2d 238 (1973). 

Finding May Be Based on Evidence Not 
Competent in Trial. — A finding of probable 
cause for the issuance of search warrants may 
rest upon evidence which is not competent in a 
criminal trial. State v. Flowers, 12 N.C. App. 487, 
183 S.E.2d 820 (1971). 
A valid search warrant may be issued upon the 

basis of an affidavit setting forth information 
which may not be competent as evidence. State 
v. Vestal, 278 N.C. 561, 180 S.E.2d 755 (1971); 
State v. Spillars, 280 N.C. 341, 185 S.E.2d 881 
(1972); State v. Spencer, 281 N.C. 121, 187 S.E.2d 
U9: (19T2). 
An affidavit may be based on hearsay 

information if the magistrate is informed of 
underlying circumstances upon which the 
informant bases his conclusion as to the 
whereabouts of the articles and the underlying 
circumstances upon which the officer concluded 
that the informant was credible. State v. 
Spillars, 280 N.C. 341, 185 S.E.2d 881 (1972); 
State v. Spencer, 281 N.C. 121, 187 S.E.2d 779 
(1972). 

The affidavit may be based on hearsay from 
an undisclosed informant and need not reflect 
the personal observations of affiant, but the 
magistrate must be informed of some of the 
underlying circumstances from which the 
informant concluded that the narcotics were 
present and some of the _ underlying 
circumstances from which the affiant concluded 
that the informant was credible and reliable. 
State v. Campbell, 282 N.C. 125, 191 S.E.2d 752 
(1972); State v. Altman, 15 N.C. App. 257, 189 
S.E.2d 793 (1972). 

Although an affidavit may be based on 
hearsay information and need not reflect the 
direct personal observations of the affiant, the 
magistrate must be informed of some of the 
‘underlying circumstances from which the 
informant concluded that the articles to be 
searched for were where he claimed they were, 
and some of the underlying circumstances from 
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which the officer concluded that the informant, 
whose identity need not be disclosed, was 
“credible” or his information “reliable.” State v. 
Vestal, 278 N.C. 561, 180 S.E.2d 755 (1971). 

While an affidavit does not have to reflect the 
personal observations of the affiant, a 
two-pronged test is required to sustain a search 
warrant. The first requirement is that the 
magistrate be informed of some of the 
underlying circumstances from which the 
informant drew his conclusions. The second 
standard is that the magistrate be informed of 
the underlying circumstances from which 
affiant concluded that the informant was 
credible and reliable. State v. McKoy, 16 N.C. 
App. 349, 191 S.E.2d 897 (1972). 
An affidavit for a search warrant met the 

constitutional standard of reasonableness and 
probable cause, where the affiant stated that he 
had received information from a reliable 
informant that defendant had marijuana in his 
residence and was growing marijuana some 
distance from his residence, that the informant 
was credible because he had given information 
in the past which led to arrests and convictions, 
that affiant confirmed the information as to 
growing marijuana by personal observation, and 
that affiant, by personal surveillance, observed 
large amounts of traffic to and from defendant’s 
residence. State v. Spencer, 281 N.C. 121, 187 
S.E.2d 779 (1972). 

Personal and recent observations by an 

unidentified informer of criminal activity 
show that the information was gained in a 
reliable manner and are more than a bald and 
unilluminating assertion of suspicion. State v. 
Foye, 14 N.C. App. 200, 188 S.E.2d 67 (1972). 

Information contained in affidavits was 
sufficient for the magistrate to find probable 
cause for issuance of search warrants for 
defendants’ premises where such information 
included a statement that a reliable informer had 
seen part of the stolen property in defendants’ 
premises. State v. Shanklin, 16 N.C. App. 712, 
193 S.E.2d 341 (1972). 
The mere characterization of the informant 

as being reliable might not, in itself, provide 
a sufficient factual basis for the magistrate to 
credit the report of the informer; there must be 
facts, recited and sworn to in the affidavit as 
being within the personal knowledge of the 
affiant, which furnish a sufficiently substantial 
basis to support the magistrate’s independent 
finding crediting the report of the unidentified 
informer. State v. Shirley, 12 N.C. App. 440, 183 
S.E.2d 880 (1971). 

But the statement that the informant has 
proven reliable in the past is a statement of 
fact and not a mere conclusion. State v. Altman, 
15 N.C. App. 257, 189 S.E.2d 793 (1972). 
And Tends to Show That Informer Is 

Credible. — Where the affidavit stated that the 
informer had furnished information in the past 
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which had resulted in the seizure of narcotic 
drugs and subsequent conviction, that tended to 
show that the informer was credible and his 
information reliable. State v. Foye, 14 N.C. App. 
200, 188 S.E.2d 67 (1972). 

And Does Meet Minimum Standards. — The 
statement that the informant has proven reliable 
in the past does meet the minimum standards. 
State v. Altman, 15 N.C. App. 257, 189 S.E.2d 793 
(1972); State v. McKoy, 16 N.C. App. 349, 191 
S.E.2d 897 (1972). 
Where the circumstances set forth in support 

of the informant’s reliability were that he “has 
proven reliable and credible in the past,” those 
circumstances were the irreducible minimum on 
which a warrant could be sustained. State v. 
Altman, 15 N.C. App. 257, 189 S.E.2d 793 (1972); 
State v. McKoy, 17 N.C. App. 349, 191 S.E.2d 897 
(1972). 

An affiant’s statement that a confidential 
informant had given this agent good and reliable 
information in the past that had been checked by 
the affiant and found to be true meets the 
minimum standard to sustain a warrant. State 
v. McKoy, 16 N.C. App. 349, 191 S.E.2d 897 
(1972). 
An affidavit indicating the reliability of its 

information by naming an informant, indicating 
the value of his past assistance and 
corroborating that information with statements 
from other officers was sufficient to support the 
issuance of a search warrant for defendant’s 
premises. State v. McCuien, 17 N.C. App. 109, 
193 S.E.2d 349 (1972). 
Admission into Evidence of Warrant and 

Affidavit Containing Hearsay Held 
Erroneous. — Where the affidavit contained 
hearsay statements indicating defendant’s 
complicity in another crime without showing 
that he had been convicted of that crime, the 
admission into evidence of the search warrant 
and the accompanying affidavit was erroneous 
and resulted in error prejudicial to defendant. 
State v. Spillars, 280 N.C. 341, 185 S.E.2d 881 
(1972). 

Review of Search Based on Magistrate’s 
Determination of Probable Cause. — When a 
search is based upon a magistrate’s, rather than 
a police officer’s, determination of probable 
cause, the reviewing court will accept evidence 
of a less ‘judicially competent or persuasive 
character than would have justified an officer in 
acting on his own without a warrant,” and will 
sustain the judicial determination so long as 
“there was substantial basis for the magistrate 
to conclude that the articles searched for were 
probably present.” State v. Vestal, 278 N.C. 561, 
180 S.E.2d 755 (1971). 
The magistrate’s determination of probable 

cause should be paid great deference by the 
reviewing court. State v. Spillars, 280 N.C. 341, 
185 S.E.2d 881 (1972); State v. Spencer, 281 N.C. 
121, 187 S.E.2d 779 (1972). 
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Resolution of Doubtful Cases. — Although 
in a particular case it may not be easy to 
determine when an affidavit demonstrates the 
existence of probable cause, the resolution of 
doubtful or marginal cases in this area should 
be largely determined by the preference to be 
accorded to warrants. State v. Altman, 15 N.C. 
App. 257, 189 S8.E.2d 793 (1972). 
Where Sole Witness Had No Independent 

Recollection of Speaking with Judge about 
Warrant. — Where the sole witness who 
appeared before the district judge at the time the 
search warrant was issued had no independent 
recollection of speaking with the judge about 
this warrant, a finding of probable cause had to 
be based solely upon the allegations in the 
affidavit. State v. Campbell, 14 N.C. App. 498, 
188 S.E.2d 560 (1972). 

Affidavit Held Sufficient to Establish 
Probable Cause. — Affidavit describing the 
property to be seized, giving defendant’s name 
and address, making reference to a confidential 
informer and his reliability, and stating the 
information given affiant by the informer was 
sufficient to establish probable cause to issue a 
search warrant as required by subsection (b). 
State v. Davis, 20 N.C. App. 789, 203 S.E.2d 91 
(1974). 

Affidavit Held Sufficient Notwithstanding 
Erroneous Statement. — Statement in an 
affidavit given to obtain a search warrant 
concerning defendant’s’ prior narcotics 
conviction was error because it was based on 
erroneous information, though the error was not 
known to the officer making the affidavit; 
however, the error was immaterial because the 
trial court found that the affidavit was 
nevertheless sufficient on its face to support a 
finding of probable cause for the issuance of the 
search warrant for narcotics, and evidence 

obtained as a result of the search under the 
warrant was properly admitted. State v. Steele, 
18 N.C. App. 126, 196 S.E.2d 379 (1973). 

§ 15A-246. Form and content of the search warrant. 
must contain: 
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Affidavits Held Not to Furnish Adequate 
Basis for Finding Probable Cause. — Affidavit 
failed to furnish an adequate basis for the 
finding of probable cause since nothing in the 
affidavit supported the conclusion that any of 
the events referred to occurred on or in 
connection with the premises to be searched. 
State v. Campbell, 14 N.C. App. 493, 188 S.H.2d 
560 (1972). 

Statements in the affidavit that affiant “is 
holding” arrest warrants charging defendant 
with possession or sale of narcotics on various 
dates in April, 1971, furnished no rational basis 
for finding probable cause to believe that on May 
19, 1971, narcotic drugs would be found in the 
house. State v. Campbell, 14 N.C. App. 493, 188 
S.E.2d 560 (1972). 

Statement that persons “‘have sold” narcotics 
to the special State Bureau of Investigation 
agent furnished no additional support for the 
finding of probable cause where the time and 
place such sales were made is not stated. State 
v. Campbell, 14 N.C. App. 498, 188 S.E.2d 560 
(1972). 

Affidavit was held insufficient to support a 
finding of probable cause for issuance of a 
warrant to search defendant’s premises for 
LSD, as the affidavit contained no allegation 
that either the affiant or the confidential 
informant had personal knowledge that LSD 
was on detfendant’s premises. State v. Graves, 16 
N.C. App. 389, 192 S.E.2d 122 (1972). 
A search warrant which authorized officers to 

search for and_ seize intoxicating liquor 
possessed for the purpose of sale, while the 
affidavit upon which the warrant was issued 
alleged that the occupants had “cards, money, 
dice and gambling paraphernalia” on the 
premises to be searched was wholly invalid 
because it was issued without any showing of 
the existence of probable cause to search for 
illicit liquor. State v. Miller, 282 N.C. 633, 194 
S.E.2d 353 (1978). 

A search warrant 

(1) The name and signature of the issuing official with the time and date 
of issuance above his signature; and 

(2) The name of a specific officer or the classification of officers to whom | 
the warrant is addressed; and 

(3) The names of the applicant and of all persons whose affidavits or 
testimony were given in support of the application; and 

(4) A designation sufficient to establish with reasonable certainty the 
jp pape vehicles, or persons to be searched; and 

(5) A description or a designation of the items constituting the object of the 
search and authorized to be seized. (1868-9, c. 178, subch. 3, s. 39; Code, 
s. 1172; Rev., s. 3164; C.S., s. 4530; 1961, ¢. 1069; 1969, c. 869, s. 8; 1978, 
c. 1286, s. 1.) 
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Constitutional Requirements. — A search 

warrant and affidavit meet the requirements of 
this section, as well as the requirements of the 
Fourth Amendment to the U.S. Constitution, 
where (1) the warrant describes with reasonable 
certainty the premises to be searched and the 
contraband for which the search was to be made, 
(2) the affidavit indicates the basis for a finding 
of probable cause, and (3) the warrant is signed 
by the magistrate and bears the date and hour 
of its issuance. State v. Bush, 10 N.C. App. 247, 
178 S.E.2d 313 (1970). 
A search warrant will be presumed regular 

if irregularity does not appear on the face of 
the record. State v. Spillars, 280 N.C. 341, 185 
S.E.2d 881 (1972). 

Purpose of Particularity Requirement. — 
The requirement that warrants _ shall 
particularly describe the things to be seized is to 
prevent the seizure of one thing under a warrant 
describing another and to leave nothing to the 
discretion of the officer executing the warrant 
in determining what is to be taken. State v. Foye, 
14 N.C. App. 200, 188 S8.E.2d 67 (1972); State v. 
Shanklin, 16 N.C. App. 712, 193 S.E.2d 341 
(1972). 

The particularity requirement is to be 
accorded the most scrupulous exactitude when 
the things are books, and the basis for the 
seizure is the ideas which they contain. But when 
First Amendment rights are not involved, the 
specificity requirement is more flexible. State v. 
Foye, 14 N.C. App. 200, 188 S.E.2d 67 (1972). 
Warrant Authorizing Seizure of Limited 

Class of Things Is Not Prohibited. — A warrant 
empowering officers to seize a limited class of 
things, i.e., unlawfully possessed narcotic drugs, 
is not prohibited. State v. Foye, 14 N.C. App. 200, 
188 S.E.2d 67 (1972). 

Description in Warrant Held Sufficiently 
Particular. — The description in the search 
warrant was particular enough to prevent the 
warrant from being a general search warrant 
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within the prohibition of the Fourth Amendment 
to the Constitution of the United States and of 
N.C. Const., Art. I, § 20, where the affidavit 
upon which it was based referred only to 
“narcotic drugs, the possession of which is a 
crime” and did not describe the things to be 
seized with more particularity. State v. Foye, 14 
N.C. App. 200, 188 S.E.2d 67 (1972). 
A description of the premises to be searched 

was not rendered uncertain by the fact that the 
affidavit incorrectly described the premises as 
“a brick structure” when in fact it was made of 
stone. State v. Shirley, 12 N.C. App. 440, 183 
S.E.2d 880 (1971). 

The words “illegally held narcotic drugs” 
described the things to be seized with sufficient 
particularity to prevent the warrant from being 
a general search warrant within the prohibition 
of the Fourth Amendment to the Constitution of 
the United States and of N.C. Const., Art. I, 8 
20. State v. Shirley, 12 N.C. App. 440, 183 S.E.2d 
880 (1971). 

Search Warrant Held to Comply with 
Former Section by Reference to Affidavit. — 
Where an affidavit complied with the provisions 
of former § 15-26 and met the constitutional 
standard of reasonableness and probable cause 
requisite to the issuance of a search warrant, the 
search warrant, by reference to the affidavit, 
which was made a part of the warrant, described 
with reasonable certainty the premises to be 
searched, sufficiently indicated the basis for the 
finding of probable cause, and sufficiently 
described the contraband for which the search 
was to be conducted. State v. Murphy, 15 N.C. 
App. 420, 190 S.E.2d 361 (1972). 

Under former § 15-26, it was permissible to 
incorporate the description of the items to be 
searched for and the place to be searched in the 
warrant by reference to the affidavit. State v. 
Flowers, 12 N.C. App. 487, 183 S.E.2d 820 (1971); 
State v. Shanklin, 16 N.C. App. 712, 193 S.E.2d 
341 (1972). 

§ 15A-247. Who may execute a search warrant. — A search warrant may 
be executed by any law-enforcement officer acting within his territorial 
jurisdiction, whose investigative authority encompasses the crime or crimes 
involved. (1868-9, c. 178, subch. 3, s. 38; Code, s. 1171; Rev., s. 3163; C.S., s. 4529; 
a c. 53; 1949, c. 1179; 1955, c. 7; 1965, c. 877; 1969, c. 869, s. 8; 1973, c. 1286, 
sid: . 

§ 15A-248. Time of execution of a search warrant. — A search warrant 
must be executed within 48 hours from the time of issuance. Any warrant not 
executed within that time limit is void and must be marked “not executed” and 
ade unnecessary delay to the clerk of the issuing court. (1978, c. 

mo). 

§ 15A-249. Officer to give notice of identity and purpose. The officer 
executing a search warrant must, before entering the premises, give appropriate 
notice of his identity and purpose to the person to be searched, or the person 
in apparent control of the premises to be searched. If it is unclear whether 
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anyone is present at the Hirst to be searched, he must give the notice in a 
manner likely to be heard by anyone who is present. (1978, c. 1286, s. 1.) 

Officers to Give Notice and Demand Entry. _ their authority and purpose and make a demand 
— Even though police officers have a valid for entry. State v. Miller, 16 N.C. App. 1, 190 
search or arrest warrant, absent invitation or S.E.2d 888 (1972), modified, 282 N.C. 633, 194 
permission, ordinarily they may not enter a_ S.E.2d 353 (1973). 
private home unless they first give notice of 

§ 15A-250: Reserved for future codification purposes. 

§ 15A-251. Entry by force. — An officer may break and enter any premises 
or vehicle when necessary to the execution of the warrant if: 

(1) The officer has previously announced his identity and purpose as 
required by G.S. 15A-249 and ete) believes either that 
admittance is being denied or unreasonably delayed or that the 
premises or vehicle is unoccupied; or 

(2) The officer has probable cause to believe that the giving of notice would 
endanger the life or safety of any person. (1973, c. 1286, s. 1.) 

§ 15A-252. Service of a search warrant. — Before undertaking any search 
or seizure pursuant to the warrant, the officer must read the warrant and give 
a copy of the warrant application and affidavit to the person to be searched, or 
the person in apparent control of the premises or vehicle to be searched. If no 
one in apparent and responsible control is occupying the premises or vehicle, the 
ie must ama a copy of the warrant affixed to the premises or vehicle. (1973, 
cll286""sa3 

§ 15A-253. Scope of the search; seizure of items not named in the warrant. 
— The scope of the search may be only such as is authorized by the warrant 
and is reasonably necessary to discover the items specified therein. Upon 
discovery of the items specified, the officer must take possession or custody of 
them. If in the course of the search the officer inadvertently discovers items not 
specified in the warrant which are subject to seizure under G.S. 15A-242, he may 
also take possession of the items so discovered. (1973, c. 1286, s. 1.) 

§ 15A-254. List of items seized. — Upon seizing items pursuant to a search 
warrant, an officer must write and sign a receipt itemizing the items taken and 
containing the name of the court by which the warrant was issued. If the items 
were taken from a person, the receipt must be given to the person. If items are 
taken from a place or vehicle, the receipt must be given to the owner, or person 
in apparent control of the premises or vehicle if the person is present; or if he 
is not, the officer must leave the receipt in the premises or vehicle from which 
the items were taken. (1978, c. 1286, s. 1.) 

§ 15A-255. Frisk of persons present in premises or vehicle to be searched. 
— An officer executing a warrant directing a search of premises or of a vehicle 
may, if the officer reasonably believes that his safety or the safety of others 
then present so requires, search for any dangerous weapons by an external 
patting of the clothing of those present. If in the course of such a frisk he feels 
an object which he reasonably believes to be a dangerous weapon, he may take 
possession of the object. (1978, c. 1286, s. 1.) 

§ 15A-256. Detention and search of persons present in private premises or 
vehicle to be searched. — An officer executing a warrant directing a search 
of premises not generally open to the public or of a vehicle other than a common 
carrier may detain any person present for such time as is reasonably necessary 
to execute the warrant. If the search of such premises or vehicle and of any 
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persons designated as objects of the search in the warrant fails to produce the 
items named in the warrant, the officer may then search any person present at 
the time of the officer’s entry to the extent reasonably necessary to find 
property particularly described in the warrant which may be concealed upon the 
person, but no property of a different type from that particularly described in 
the warrant may be seized or may be the basis for prosecution of any person 
so searched. For the purpose of this section, all controlled substances are the 
same type of property. (1978, c. 1286, s. 1.) 

§ 15A-257. Return of the executed warrant. — An officer who has executed 
a search warrant must, without unnecessary delay, return to the clerk of the 
issuing court the warrant together with a written inventory of items seized. The 
inventory, if any, and return must be signed and sworn to by the officer who 
executed the warrant. (1978, c. 1286, s. 1.) 

§ 15A-258. Disposition of seized property. — Property seized shall be held 
in the custody of the person who applied for the warrant, or of the officer who 
executed it, or of the agency or department by which the officer is employed, 
or of any other law-enforcement agency or person for purposes of evaluation 
or analysis, upon condition that upon order of the court the items may be 
mere | by the court or delivered to another court. (1973, c. 1286, s. 1.) 

§ 15A-259. Application of Article to all warrants; exception as to 
inspection warrants and special riot situations. — The requirements of this 
Article apply to search warrants issued for any purpose, except that the contents 
of and procedure relating to inspection warrants are to be governed by the 
provisions of Article 4A of Chapter 15 and warrants to inspect vehicles in riot 
areas or approaching municipalities during emergencies are subject to the 
special procedures set out in CS, 14-288.11. Nothing in this Article is intended 
to alter or affect the emergency search doctrine. (1957, c. 496; 1969, c. 869, s. 
ead ius) 2y68. 4; 1910,, C..1286,-s. 1.) 

ARTICLE 12. 

§§ 15A-260 to 15A-265: Reserved for future codification purposes. 

ARTICLE 13. 

§§ 15A-266 to 15A-270: Reserved for future codification purposes. 

ARTICLE 14. 

Nontestimonial Identification. 

OFFICIAL COMMENTARY 

This Article provides an_ important 
investigative procedure not presently available 
under North Carolina statutes. Under this 
Article, a solicitor may make application to a 
judge for an order requiring suspects to submit 
to certain  nontestimonial identification 
procedures such as fingerprints, measurements, 
blood and urine specimens, saliva, hair and voice 
samples, handwriting exemplars, photographs 
and lineups. To obtain such an order the solicitor 
must show that there is probable cause to 

believe that a crime punishable by more than one 
year’s imprisonment has been committed and 
that there are reasonable grounds to suspect 
that one or more persons committed the offense. 
If a _ specific nontestimonial identification 
procedure will be of material aid in determining 
if the suspect committed the offense, the judge 
may issue an order requiring the person named 
to appear and submit to designated procedures. 
If the person named in the order either fails to 
appear or refuses to submit to the designated 
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procedures, he may be punished for contempt of 
the court which issued the order. 

The Commission inserted a number of 
significant safeguards to accompany this 
procedure, including the following: 

(1) The order must be served at least 72 hours 
in advance of the time designated for the 
procedures (unless the judge finds that the 
nature of the evidence makes it likely that the 
delay will adversely affect its probative value). 
§ 15A-274. 

(2) The person named may seek modification 
of the time and place designated in the order. 8 
15A-275. 

(3) No one may be detained longer than is 
necessary to accomplish the procedures. § 
15A-279(c). 

(4) Extraction of any bodily fluid must be 
conducted by a qualified member of the health 
professions; the judge may order medical 
supervision for any of the other procedures. § 
15A-279(a). 

(5) No unreasonable or unnecessary force 
may be used in conducting the procedures. § 
15A-279(b). 

(6) The person named has the right to have 
counsel present during any procedures 
conducted under this section and to have counsel 
appointed if he cannot afford to retain one. § 

CH. 15A. CRIMINAL PROCEDURE ACT § 15A-274 

15A-279(d). The order must inform the named 
person of these rights. § 15A-278(5). 

(7) No statement made by the named person 
while the procedures are being conducted may 
be used in evidence against him unless his 
attorney was actually present at the time the 
statement was made. § 15A-279(d). 

(8) The subject of the procedures must be 
given a copy of the results as soon as they are 
available. § 15A-282. 

In two recent decisions, the Supreme Court of 
the United States held that the compellec 
production of handwriting specimens and voice 
samples under orders of a grand jury do not 
infringe any legitimate Fourth or Fifth 
Amendment interests. United States v. Dionisio, 
410 US. 1, 93 S. Ct. 764, 35 L. Ed. 2d 67 (1973), 
and United States v. Mara, 410 U.S. 19, 93 S. Ct. 
774, 35 L. Ed. 2d 99 (1973). These decisions 
contain substantial indications that procedures 
such as those recommended by the Commission 
in the nontestimonial identification Article are 
constitutionally sound, and Davis v. Mississippi, 
394 U.S. 721, 89 S. Ct. 1894, 22 L. Ed. 2d 676 
(1969) contains a dictum inviting use of a 
procedure similar to this. The Article also 
permits defendants charged with serious crimes 
to initiate such procedures by the State. 

§ 15A-271. Authority to issue order.—A nontestimonial identification order 
authorized by this Article may be issued by any judge upon request of a solicitor. 
As used in this Article, “nontestimonial Mentiticanon means identification by 
fingerprints, palm prints, footprints, measurements, blood specimens, urine 
specimens, saliva samples, hair samples, or other reasonable physical 
examination, handwriting exemplars, voice samples, photographs, ant lineups 
or poe Pao procedures requiring the presence of a suspect. (1978, 
Cad 286457 le 

§ 15A-272. Time of application; additional investigative procedures not 
precluded. — A request for a nontestimonial identification order may be made 
prior to the arrest of a suspect or after arrest and prior to trial. Nothing in this 
Article shall preclude such additional investigative procedures as are otherwise 
permitted by law. (1978, c. 1286, s. 1.) 

§ 15A-273. Basis for order. — An order may issue only on an affidavit or 
crate sworn to before the judge and establishing the following grounds for 
the order: 

(1) That there is probable cause to believe that an offense punishable by 
imprisonment for more than one year has been committed; 

(2) That there are reasonable grounds to suspect that the person named or 
described in the affidavit committed the offense; an 

(3) That the results of specific nontestimonial identification procedures will 
be of material aid in determining whether the person named in the 
affidavit committed the offense. (1973, c. 1286, s. 1.) 

_ § 15A-274. Issuance of order. — Upon a showing that the grounds specified 
in G.S. 15A-273 exist, the judge may issue an order requiring the person named 
or described with reasonable certainty in the affidavit to appear at a designated 
time and place and to submit to designated nontestimonial identification 
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procedures. Unless the nature of the evidence sought makes it likely that delay 
will adversely affect its probative value, the order must be served at least 72 
hours before the time designated for the nontestimonial identification 
procedures. (1973, c. 1286, s. 15 

§ 15A-275. Modification of order. — At the request of a person ordered to 
appear, the judge may modify the order with respect to time and place of 
appearance whenever it appears reasonable under the circumstances to do so. 
(1978, c. 1286, s. 1.) 

§ 15A-276. Failure to appear. — Any person who fails without adequate 
excuse to obey an order to appear served upon him pursuant to this Article may 
be held in contempt of the court which issued the order. (1973, c. 1286, s. 1.) 

§ 15A-277. Service of order. — An order to appear pursuant to this Article 
may be served by a law-enforcement officer. The order must be served upon the 
person named or described in the affidavit by delivery of a copy to him 
personally. The order must be served at least 72 hours in advance of the time 
of compliance, unless the judge issuing the order has determined, in accordance 
with G.S. 15A-274, that delay will adversely affect the probative value of the 
evidence sought. (1973, c. 1286, s. 1.) 

§ 15A-278. Contents of order. — An order to appear must be signed by the 
judge and must state: 

(1) That the presence of the person named or described in the affidavit is 
required for the purpose of permitting nontestimonial identification 

pronceures in order to aid in the investigation of the offense specified 
therein; 

(2) The time and place of the required appearance; 
(3) The nontestimonial identification procedures to be conducted, the 

methods to be used, and the approximate length of time such 
procedures will require; 

(4) The Boat to suspect that the person named or described in the 
affidavit committed the offense specified therein; 

(5) That the person is entitled to be represented by counsel at the procedure, 
and to the appointment of counsel if he cannot afford to retain one; 

(6) That the person will not be subjected to any interrogation or asked to 
make any statement during the period of his appearance except that 
required for voice identification; 

(7) That the person may request the judge to make a reasonable 
modification of the order with respect to time and place of appearance, 
including a request to have any nontestimonial identification procedure 
other than a lineup conducted at his place of residence; an 

(8) That the person, if he fails to appear, may be held in contempt of court. 
(1973, c. 1286, s. 1.) 

§ 15A-279. Implementation of order. — (a) Nontestimonial identification 
peers may be conducted by any law-enforcement officer or other person 
esignated by the judge issuing the order. The extraction of any bodily fluid 

must be conducted by a qualified member of the health professions and the judge 
may require medical supervision for any other test ordered pursuant to this 
Article when he considers such supervision necessary. 

(b) In conducting authorized identification procedures, no unreasonable or 
unnecessary force may be used. 

(c) No person who appears under an order of appearance issued under this 
Article may be detained longer than is reasonably necessary to conduct the 
specified nontestimonial identification procedures, and in no event for longer 

an six hours, unless he is arrested for an offense. 
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(d) Any such person is entitled to have counsel present and must be advised 
prior to being subjected to any nontestimonial identification procedures of his 
right to have counsel present during any nontestimonial identification procedure 
and to the appointment of counsel if he cannot afford to retain counsel. No 
statement ride during nontestimonial identification procedures by the subject 
of the procedures shall be admissible in any criminal! proceeding against him, 
unless his counsel was present at the time the statement was made. 

(e) Any person who resists compliance with the authorized nontestimonial 
identification procedures may be held in contempt of the court which issued the 
order. (1973, c. 1286, s. 1.) 

§ 15A-280. Return. — Within 90 days after the nontestimonial identification 
rocedure, a return must be made to the judge who issued the order or to a Judge 
Heerated in the order setting forth an inventory of the products of the 
nontestimonial identification procedures obtained from the person named in the 
affidavit. If, at the time of the return, probable cause does not exist to believe 
that the person has committed the offense named in the affidavit or any other 
offense, the person named in the affidavit is entitled to move that the authorized 
judge issue an order directing that the products and reports of the 
nontestimonial identification procedures, and all copies thereof, be destroyed. 
The motion must, except for good cause shown, be granted. (1978, c. 1286, s. 
1.) 

§ 15A-281. Nontestimonial identification order at request of defendant. 
— A person arrested for or charged with an offense punishable by imprisonment 
for more than one year may request that nontestiniOnial identification 
procedures be conducted upon himself. If it appears that the results of specific 
nontestimonial identification procedures will be of material aid in determining 
whether the defendant committed the offense, the judge to whom the request 
was sate epson order the State to conduct the identification procedures. (1973, 
ern lZ86nanils 

§ 15A-282. Copy of results to person involved. — A person who has been 
the subject of nontestimonial identification procedures or his attorney must be 
provided with a copy of any reports of test results as soon as the reports are 
available. (1973, c. 1286, s. 1.) 

§§ 15A-283, 15A-284: Reserved for future codification purposes. 

ARTICLE 15. 

Urgent Necessity. 

§ 15A-285. Non-law-enforcement actions when urgently necessary. — 
When an officer reasonably believes that doing so is urgently necessary to save 
life, prevent serious bodily harm, or avert or control public catastrophe, the 
officer may take one or more of the following actions: 

(1) Enter buildings, vehicles, and other premises. 
(2) Limit or restrict the presence of persons in premises or areas. 
(3) Exercise control over the property of others. 

An action taken to enforce the law or to seize a person or evidence cannot be 
justified by authority of this section. (1973, c. 1286, s. 1.) 

OFFICIAL COMMENTARY 

This Article grants specific authority to law- them — actions which are necessary for public 
enforcement officers for taking various safety, but which do not necessarily deal with 
nonenforcement actions which are expected of violations of the criminal law. The section would 
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express the authority, for example, for an 
officer to enter a dwelling from which he heard 
cries for help from someone in distress or to 
order people from a building because of an 
explosive gas leak. The provision seeks to deter 
any possibility of its authority being used as a 

ART. 17. CRIMINAL PROCESS § 15A-301 

“cover” for searching for criminal evidence or 
suspects by specifying that no action taken to 
uncover evidence or _ suspects can be 
characterized as an action taken under this 
Article. 

ARTICLE 16. 

§§ 15A-286 to 15A-300: Reserved for future codification purposes. 

SUBCHAPTER III. CRIMINAL PROCESS. 

ARTICLE 17. 

Criminal Process. 

OFFICIAL COMMENTARY 

Criminal process includes the _ citation, 
criminal summons, warrant for arrest, and order 
for arrest. They all serve the function of 
requiring a person to come to court. Each is 
issued by an official for some specific cause. 

An attempt has been made here to standardize 
the component parts of the _ different 
instruments, varying a particular component 
only as it serves a different function. For 
example, a warrant for arrest contains a 
statement of the crime based upon a showing of 
probable cause and an order directing a 
law-enforcement officer to arrest the defendant. 
The criminal summons contains the same 
components except the order directed to the 

officer to arrest, which is replaced by an order 
to the defendant to appear. This should serve to 
emphasize the similarities and differences in the 
various types of process with resultant accuracy 
in usage. In addition, this should facilitate the 
further development of multiple purpose forms, 
with components which can be selected as 
desired, resulting in both convenience and 
economy. 

The warrant is the key instrument, both 
because of frequency of usage and the impact 
of decisions of the courts. The commentary there 
explains the development of some differences 
from present process. 

§ 15A-301. Criminal process generally. — (a) Formal Requirements. — 
(1) A copy of each criminal process issued in the trial division of the General 

Court of Justice must be filed in the office of the clerk. 
(2) Criminal process, other than a citation, must be signed and dated by the 

justice, judge, magistrate, or clerk who issues it. The citation must be 
signed and dated by the law-enforcement officer who issues it. 

(b) To Whom Directed. — Warrants for arrest and orders for arrest must be 
directed to a particular officer, a class of officers, or a combination thereof, 
having authority and territorial jurisdiction to execute the process. A criminal 
summons must be directed to the person summoned to appear and must be 
delivered to and may be served by any law-enforcement officer having authority 
and territorial jurisdiction to make an arrest for the offense charged. The 
citation must be directed to the person cited to appear. 

(c) Service. — 
(1) A law-enforcement officer receiving criminal process for service or 

execution must note thereon the date of its receipt. Upon execution or 
service, a copy of the process must be delivered to the person arrested 
or served. 

(2) A Beeponauon may be served with criminal summons as provided in G.S. 
15A-778. 
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(d) Return. — 

CH. 15A. CRIMINAL PROCEDURE ACT § 15A-301 

(1) The officer who serves or executes criminal process must enter the date 
of the service or execution on the process and return it to the clerk of 
court in the county in which issued. 

(2) If criminal process is not served or executed within the number of days 
indicated below, it must be returned to the clerk of court in the county 
in which it was issued, with the reason for the failure of service or 
execution noted thereon. 
a. Warrant for arrest — 90 days. 
b. Order for arrest — 90 Nahe 

ays or the date the defendant is directed ce. Criminal summons — 90 
to appear, whichever is earlier. s 

(3) Failure to return the process to the clerk does not invalidate the process, 
nor does it invalidate service or execution made after the period 
specified in subdivision (2). 

(4) The clerk to which return is made may redeliver the process to a law- 
enforcement officer for further attempts at service. 

(e) Copies to Be Made by Clerk. — 
(1) The clerk may make a certified copy of any criminal process filed in his 

office pursuant to subsection (a) when the original process has been lost 
or when the process has been returned pursuant to subdivision (d)(2). 
The copy may be executed as effectively as the original process. 

(2) When criminal process is returned to the clerk pursuant to subdivision 
(d)(1) and it appears that the appropriate venue is in another county, 
the clerk must make and retain a certified copy of the process and 
transmit the original process to the clerk in the appropriate county. 

(3) Upon request of a defendant, the clerk must make and furnish to him 
without charge one copy of every criminal process filed against him. 

(f) Protection of Officer. — An officer receiving criminal process which is 
complete and regular on its face may execute the process in accordance with 
its terms and need not inquire into its regularity or continued validity, nor does 
he incur criminal or civil liability for its due service. (1868-9, c. 178, subch. 8, s. 
4: Code, s. 1185; Rev., s. 3159; 
c. 1286, s. 1.) 

.8., S. 4525; 1957, c. 346; 1969, c. 44, s. 28; 1973, 

OFFICIAL COMMENTARY 

Several self-explanatory directory provisions 
are gathered here, familiar to all who have dealt 
with service and return of process. The new 
provisions for mandatory return contained in 
subsection (d), “Return,” are designed to reduce 
the number of unaccounted-for “floating” 
warrants and other process. It should be noted 
that the requirements for 90-day return do not 
invalidate the process or its service after that 
time, or in any respect create a limitation on 
prosecution of the crime. These provisions are 
administrative and the process may be returned 
to the officer for further attempts at service. 
Subsection (a) provides for the filing of a copy 

Cross References. — As to criminal liability: 
for failure to return process, see § 14-242. As to 
liability of sheriff for failure to execute process, 
see § 162-14. 

of criminal process in the office of the clerk of 
superior court. At times an arrest warrant may 
be issued in one county when the crime has been 
committed in another and must be tried there. 
Subsection (e)(2) provides that in that 
circumstance the clerk keeps a certified copy and 
forwards the original to the county of 
appropriate venue. 

Subsection (f), “Protection of Officer,” is new, 
added to insure that an officer may execute 
criminal process promptly without fear or 
danger of encountering difficulty because of 
some deficiency not apparent to him. 

Opinions of Attorney General. — Honorable 
H.M. Shelton, Sheriff of Polk County, 40 
N.C.A.G. 176 (1969). 
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Police to Give Notice and Demand Entry. — 
Even though police officers have a valid search 
or arrest warrant, absent invitation or 
permission, ordinarily they may not enter a 
private home unless they first give notice of 
their authority and purpose and make a demand 
for entry. State v. Miller, 16 N.C. App. 1, 190 

ART. 17. CRIMINAL PROCESS § 15A-302 

Statute Not Violated. — Where police read 
the search warrant to the defendant before any 
search was made and he was advised of its 
contents, former 8 15-21, relating to execution 
of warrants, was not violated. State v. 
McDougald, 18 N.C. App. 407, 197 S.E.2d 11 
(1973). 

S.E.2d 888 (1972), modified, 282 N.C. 633, 194 
S.E.2d 353 (1973). 

§ 15A-302. Citation. — (a) Definition. — A citation is a directive, issued by 
Va officer, that a person appear in court and answer criminal 
charges. 

(b) When Issued. — An officer may issue a citation to any person who he has 
probable cause to believe has committed a misdemeanor. 

(c) Contents. — The citation must: 
(1) Identify the crime charged, including the date, and where material, 

identify the property and other persons involved, 
(2) Contain the name and address of the person cited, or other identification 

if that cannot be ascertained, 
(3) Identify the officer issuing the citation, and 
(4) Cite the person to whom issued to appear in a designated court, at a 

designated time and date. 
(d) Service. — A copy of the citation must be delivered to the person cited who 

must sign a receipt on the original, which the officer must file with the clerk. 
(e) Dismissal by Solicitor. — If the solicitor finds that no crime is charged in 

the citation, or that there is insufficient evidence to warrant prosecution, he may 
dismiss the charge and so notify the person cited. An appropriate entry must 
be made in the records of the clerk. It is not necessary to enter the dismissal 
in open court or to obtain consent of the judge. 

(f) Citation No Bar to Criminal Summons or Warrant; Enforcement of Citation 
in Motor Vehicle Offenses. — 

(1) A criminal summons or a warrant may issue, notwithstanding the prior 
issuance of a citation for the same offense. 

(2) Suspension of the driving privilege of a person who fails to appear when 
cited for a violation of the motor vehicle laws is as provided in G.S. 
20-16.4. 

(g) Preparation of Form. — The form and content of the citation is as 
rescribed by the Administrative Officer of the Courts. The form of citation used 
or violation of the motor vehicle laws must contain a notice that the drivin 

privilege of the person cited may be revoked for failure to appear as cited, ee 
must be prepared as provided in G.S. 7A-148(b). (1973, c. 1286, s. 1.) 

OFFICIAL COMMENTARY 

Although the use of a citation is quite familiar 
in North Carolina for traffic cases, it previously 
has not had statutory sanction as criminal 
process. Actually, there has not been a citation, 
but rather a warrant form not acted upon by a 
judicial officer. (There has been an authorization 
in § 7A-148 for the chief district judges to 
prescribe a multicopy uniform traffic ticket, and 
that is reflected in subsection (g) of this section.) 

This statute provides for a separate criminal 
process, applicable to any misdemeanor. It is 

issued by a law-enforcement officer to direct the 
appearance in court of the person charged when 
the officer lacks authority or deems _ it 
inappropriate to make an arrest and take the 
defendant into custody. 

Since the citation is issued by a 
law-enforcement officer, contempt of court may 
not be used to enforce obedience to its direction 
to appear. Thus, other criminal process may be 
issued if the defendant does not appear. 
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Subsection (f)(2) refers to a proposed section 
of the Criminal Code Commission’s proposal 
which would have inserted provisions in Chapter 
20 of the General Statutes. The amendment to 

CH. 15A. CRIMINAL PROCEDURE ACT 8 15A-303 

It should be noted that in certain 
circumstances the citation can serve as the 
pleading upon which the trial is based. See 8 
15A-922 and Article 49, Pleadings and Joinder. 

Chapter 20 was deleted in the General 
Assembly, but subsection (f)(2) was not deleted. 

§ 15A-303. Criminal summons. — (a) Definition. — A criminal summons 
consists of a statement of the crime of which the person to be summoned is 
accused, and an order directing that the person so accused appear and answer 
to the charges made against him. It is based upon a showing of probable cause 
supported by oath or affirmation. L 
fb) Statement of the Crime. — The criminal summons must contain a 

statement of the crime of which the person summoned is accused. No criminal 
summons is invalid because of any technicality of pleading if the statement is 
sufficient to identify the crime. 

(c) Showing of Probable Cause; Record. — The showing of probable cause for 
the issuance of a criminal summons, and the record thereof, is the same as 
provided in G.S. 15A-304(d) for the issuance of a warrant for arrest. 

(d) Order to Appear. — The summons must order the ner named to appear 
in a designated court at a designated time and date and answer to the charges 
made against him and advise him that he may be held in contempt of court for 
failure to appear. 

(e) Enforcement. — 
(1) A warrant for arrest, based upon the same or another showing of 

probable cause, may be issued by the same or another issuing official, 
notwithstanding the prior issuance of a criminal summons. 

(2) An order for arrest, as provided in G.S. 154-305, may issue for the arrest 
of any person who fails to appear as directed in a duly executed criminal 
summons. 

(3) A person served with criminal summons who willfully fails to appear 
as directed may be punished for contempt as provided in G.S. 5-1. 

(4) A person served with a criminal summons for a violation of the motor 
vehicle laws who fails to appear is subject to suspension of his driving 
privilege pursuant to G.S. 20-16.4. 

(f) Who May Issue. — A criminal summons may be issued by any person 
authorized to issue warrants for arrest. (1978, c. 1286, s. 1.) 

OFFICIAL COMMENTARY 

Former 8 15-20 authorized the criminal 
summons, but it was little used. There appears 
to be no good reason, for in many cases in which 
a criminal summons could have been used, the 
law-enforcement officer simply “served” the 
warrant and did not take the defendant into 
custody. 

The criminal summons can appropriately be 
used in any case in which it appears that it is not 
necessary to arrest the defendant and take him 
into custody to ensure his appearance in court. 
This should be true in many misdemeanors and 
in a number of felonies. If the defendant simply 
is directed to appear in court on the appropriate 
date, the entire machinery of arrest, processing,’ 
and bail can be avoided with resultant savings 
to the system of criminal justice. This section is 

separated from the warrant provisions (unlike 

the former statute), and placed first, in order to 
call it to the attention of readers of the statutes 
and encourage its use. 

Note that due to the interchangeability of 
parts of process a warrant for arrest may be 
based on the criminal summons (it needs only the 
order to the officer), and the same is true of an 
order for arrest. Since the summons is issued by 
a judicial officer, the contempt power also is 
available. 

Subsection (e)(4) refers to a proposed section 
of the Criminal Code Act which would have 
inserted provisions in Chapter 20 of the.General 
Statutes. The amendment to Chapter 20 was 
deleted in the General Assembly, but subsection 
(e)(4) was not deleted. 
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§ 15A-304. Warrant for arrest. — (a) Definition. — A warrant for arrest 
consists of a statement of the crime of which the person to be arrested is accused, 
and an order directing that the person so accused be arrested and held to answer 
to the charges made against him. It is based upon a showing of probable cause 
supported by oath or affirmation. 
tb) When Issued. — A warrant for arrest may be issued, instead of or 

subsequent to a criminal summons, when it appears to the judicial official that 
the person named should be taken into custody. Circumstances to be considered 
in determining whether the person should be taken into custody may include, 
but are not limited to, failure to appear when previously summoned, facts 
making it apparent that a person summoned will fail to appear, danger that the 
person accused will escape, danger that there may be injury to person or 
property, or the seriousness of the offense. 

(c) Statement of the Crime. — The warrant must contain a statement of the 
crime of which the person to be arrested is accused. No warrant for arrest, nor 
any arrest made pursuant thereto, is invalid because of any technicality of 
pleading if the statement is sufficient to identify the crime. 

(d) Showing of Probable Cause. — A judicial official may issue a warrant for 
arrest only when he is supplied with sufficient information, supported by oath 
or affirmation, to make an independent judgment that there is probable cause 
to believe that a crime has been committed and that the person to be arrested 
committed it. The information must be shown by either or both of the following: 

(1) Affidavit, 
(2) Oral testimony under oath or affirmation before the issuing official. 

a the Eee UBAlon is insufficient to show probable cause, the warrant may not 
e issued. 
(e) Order for Arrest. — The order for arrest must direct that a 

law-enforcement officer take the defendant into custody and bring him without 
unnecessary delay before a judicial official to answer to the charges made 
against him. 

(f) Who May Issue. — A warrant for arrest, valid throughout the State, may 
be issued by: 

(1) A Justice of the Supreme Court. 
(2) A judge of the Court of Appeals. 
(3) A judge of the superior court. 
(4) A Judge of the district court, as provided in G.S. 7A-291. 
(5) A clerk, as provided in G.S. 7A-180 and 7A-181. 
(6) A magistrate, as provided in G.S. 7A-278. (1868-9, c. 178, subch. 8, ss. 

1-3; Code, ss. 1132-1134; 1901, c. 668; Rev., ss. 3156-3158; C. S., ss. 
i ae 1955, c. 332; 1969, c. 44, s. 27; c. 1062, s. 1; 1973, c. 1286, s. 

OFFICIAL COMMENTARY 

The standard format for a warrant for arrest 
in North Carolina has been an affidavit charging 
the crime, sworn before a judicial officer, 
followed by an order to a law-enforcement 
officer directing the arrest of the defendant. The 
warrant, consisting of the affidavit and the 
order, is then used as a pleading for trial. 

In Whiteley v. Warden of Wyo. State 
Penitentiary, 401 U.S. 560, 91S. Ct. 1031, 28 L. 
Ed.2d 306 (1971), the Supreme Court of the 
United States said: “The decisions of this Court 
concerning Fourth Amendment probable cause 
requirements before a warrant for either arrest 
or search can issue require that the judicial 

officer issuing such a warrant be supplied with 
sufficient information to support an independent 
judgment that probable cause exists for the 
warrant.” Thus it is clear that the judicial officer 
must be furnished information and our old 
conclusory affidavit in the form of a charge of 
the crime is not sufficient for the purpose. We 
still need a statement of the crime — for 
notification to the defendant and for a pleading, 
and that is provided for in this section. 

This section provides for the showing of 
probable cause by an_ affidavit (which 
necessarily will be longer and more detailed if 
no other evidence in taken) or by the taking of 
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evidence by the judicial officer. It should be 
emphasized that the judicial officer must have 
presented to him information from which he can 
decide that there is probable cause to believe 
that a crime has been committed and that the 
person to be arrested committed it — and if the 
warrant is not based upon such a factual 
showing, it is invalid under the decisions of the 

Supreme Court. 

Opinions of Attorney General. — Honorable 
H.M. Shelton, Sheriff of Polk County, 40 
N.C.A.G. 176 (1969). 

The issuance of a warrant of arrest is a 

judicial act. State v. Matthews, 270 N.C. 35, 153 
S.E.2d 791 (1967). 

Fourth Amendment Applies to Both Arrest 
Warrants and Search Warrants. — The Fourth 
Amendment requirement that no warrant shall 
issue but upon probable cause, supported by 
oath or affirmation, and particularly describing 
the persons or things to be seized, applies to 
arrest warrants as well as to search warrants. 
State v. Harvey, 281 N.C. 1, 187 S.E.2d 706 
(1972). 

It is an essential of jurisdiction that a 

criminal offense shall be sufficiently charged 

in a warrant or indictment. State v. Green, 251 
N.C. 40, 110 S.E.2d 609 (1959); State v. Jones, 17 
N.C. App. 54, 198 S.E.2d 314 (1972). 

But it is not an essential of jurisdiction that 

a warrant be issued prior to arrest and that the 
defendant be initially arrested thereunder. State 
v. Green, 251 N.C. 40, 110 S.E.2d 609 (1959); 
State v. Broome, 269 N.C. 661, 153 S.E.2d 384 
(1967); State v. Jones, 17 N.C. App. 54, 193 
S.E.2d 314 (1972). 

Requirements for Valid Warrant. — A valid 
warrant of arrest must be based on an 
examination of the complainant under oath; it 
must identify the person charged; it must 
contain directly or by proper reference at least 
a defective statement of the crime charged; and 
it must be directed to a lawful officer or to a 
class of officers commanding the arrest of the 
accused. State v. Powell, 10 N.C. App. 443, 179 
S.E.2d 153 (1971). 

A warrant of arrest is sufficient if it clearly 
gives the defendant notice of the charge against 
him, so that he may prepare his defense, and if 
it enables him to plead former acquittal or 
former conviction should he again be brought to 
trial for the same offense. It must also enable 
the court to pronounce judgment in case of. 
conviction. State v. Teasley, 9 N.C. App. 477, 176 
S.E.2d 838 (1970). 

A warrant should not be quashed or the 

judgment arrested for mere informalities or 
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In order to emphasize the desirability of 
utilizing the criminal summons when arrest and 
custody are not needed, subsection (b) states the 
circumstances for the use of a warrant for 
arrest. That subsection is directory and does not 
require a finding by the judicial officer, and of 
course would not invalidate the warrant if the 
circumstances in fact were absent. ‘ 

absence of refinements. State v. Teasley, 9 N.C. 
App. 477, 176 S.E.2d 838 (1970). 

Rules Are Less Strict than Those Applicable 
to Indictments. — A warrant and the affidavit 
upon which it is based are tested by rules less 
strict than those applicable to indictments. State 
v. Teasley, 9 N.C. App. 477, 176 S.E.2d 838 
(1970). 

In order to properly charge an assault, there 
must be a victim named, since by failing to 
name the particular person assaulted, the 
defendant would not be protected from a 
subsequent prosecution for assault upon a 
named person. State v. Powell, 10 N.C. App. 448, 
179 S.E.2d 1538 (1971). 
Uniform Traffic Ticket as Warrant. — The 

Court of Appeals disapproves the use of the 
Uniform Traffic Ticket as a warrant of arrest. 
State v. Teasley, 9 N.C. App. 477, 176 S.E.2d 838 
(1970). : 

A warrant will issue only if it appears to the 
magistrate from his examination that a 
criminal offense has been committed. Sutton 
v. Figgatt, 280 N.C. 89, 185 S.E.2d 97 (1971). 

It must appear by the examination that an 
offense has been committed before any warrant 
is issued. State v. Moore, 136 N.C. 581, 48 S.E. 
573 (1904). 
Complaint Need Not Be Written. — In State 

v. Bryson, 84 N.C. 780 (1881), Ashe, J., in 
construing the provisions of the act 
subsequently embodied in former 8§ 15-19 and 
15-20, says that no written affidavit or complaint 
is required. State v. Peters, 107 N.C. 876, 12 S.E. 
74 (1890). 

No Special Form of Affidavit or Complaint 
Required. — It is not expected nor required, in 
the absence of special provision to the contrary, 
that an affidavit or complaint should be in any 
particular form, or should charge the crime with 
the fullness or particularity necessary in an 
information or indictment. State v. Gupton, 166 
N.C. 257, 80 S.E. 989 (1914); State v. Higgins, 266 
N.C. 589, 146 S.E.2d 681 (1966). 

Signature of Affiant Not Essential. — Where 
the warrant discloses that the affiant was duly 
sworn before a competent official and is signed 
by such official, and the name of the affiant is 
set forth, the fact that the affiant does not 
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subscribe the affidavit is not a fatal defect. State 
v. Higgins, 266 N.C. 589, 146 S.E.2d 681 (1966). 

Sufficiency of Evidence. — The judicial 
officer issuing an arrest warrant must be 
supplied with sufficient information to support 
an independent judgment that there is probable 
cause for issuing the arrest warrant. State v. 
Harvey, 281 N.C. 1, 187 S.E.2d 706 (1972). 

It is the duty of a magistrate, before issuing 
a warrant on a criminal charge, except in cases 
super visum, to require evidence on oath 
amounting to a direct charge or creating a 
strong suspicion of guilt. Welch v. Scott, 27 N.C. 
72 (1844). 

Information received from a_ reliable 
informant is sufficient to support a conclusion 
that probable cause for arrest exists. State v. 
Harvey, 281 N.C. 1, 187 S.E.2d 706 (1972). 

State Bureau of Investigation agent’s 
affidavit and testimony before a magistrate that 
another State Bureau of Investigation agent had 
purchased heroin from defendant furnished 
sufficient evidence to support the magistrate’s 
determination that probable cause existed for 
defendant’s arrest. State v. Harvey, 281 N.C. 1, 
187 S.E.2d 706 (1972). 
A Police Officer May Rely on Information 

Reported by Other Officers. — A police officer 
making the affidavit for issuance of a warrant 
may do so in reliance upon information reported 
to him by other officers in the performance of 
their duties. State v. Harvey, 281 N.C. 1, 187 
S.E.2d 706 (1972). 

The relation shown to exist between one State 
Bureau of Investigation agent and the affiant 
State Bureau of Investigation agent was 
sufficient evidence of circumstances upon which 
the affiant could conclude that the information 
furnished to the magistrate was credible and 
reliable. State v. Harvey, 281 N.C. 1, 187 S.E.2d 
706 (1972). 

Warrants’ Issuance Discretionary. — See 
opinion of Attorney General to Mr. Gerard J. 
Anderson, Director, Alamance County 
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Department of Social Services, 40 N.C.A.G. 191 
(1970). 

After the required examination on oath of the 
complainant and any witnesses who may be 
produced by him, the justice of the peace is 
authorized to issue the warrant upon his 
determination there is sufficient ground for the 
arrest and prosecution of the accused person for 
the described criminal offense. State v. 
Matthews, 270 N.C. 35, 153 S.E.2d 791 (1967). 
Former § 15-19 vested discretionary power in 

officials authorized to issue warrants. State v. 
Furmage, 250 ‘N.C. 616, 109 S.E.2d 563 (1959). 

Appellate Court Cannot Look Behind 
Warrant. — The appellate court “can only look 
at the warrant, which is the complaint,” and 
“cannot look behind the warrant for objections 
lying in the defects or irregularities of the 
preliminary evidence. State v. Peters, 107 N.C. 
876, 12 S.E. 74 (1890). See State v. Bryson, 84 
N.C. 780 (1881). 

Motion to Quash Warrant Made after 
Pleading and Participating in Trial. — By 
pleading and participating in a trial, defendant 
waives any defect incident to the authority of the 
person issuing a warrant, and a motion to quash 
made after the State has rested is addressed to 
the discretion of the trial judge. State v. Teasley, 
9 N.C. App. 477, 176 S.E.2d 838 (1970). 

Arrest of Judgment Where Warrant Altered. 
— Where defendant was arrested, tried and 
convicted in district court for permitting a 
person under the influence of intoxicating liquor 
to operate his automobile, but the warrant was 
altered after trial in district court and before any 
evidence was heard in superior court so that 
defendant was tried and convicted in superior 
court on a warrant charging him with driving 
while under the influence, judgment of the 
superior court must be arrested since a 
defendant may be tried upon a warrant in 
superior court only after there has been a trial 
and appeal from a conviction by an inferior court 
having jurisdiction. State v. Chappell, 18 N.C. 
App. 288, 196 S.E.2d 558 (1973). 

§ 15A-305. Order for arrest. — (a) Definition. — As used in this section, an 
order for arrest is an order issued by a justice, judge, clerk, or magistrate that 
a law-enforcement officer take a named person into custody. 

(b) When Issued. — An order for arrest may be issued when: 
(1) A eae jury has returned a true bill of indictment against a defendant 

who is not in custody and who has not been released from custody 
pursuant to Article 26 of this Chapter, Bail, to answer to the charges 
in the bill of indictment. 

(2) A defendant who has been arrested and released from custody pursuant 
to Article 26 of this Chapter, Bail, fails to appear as required. 

(8) The defendant has faile 
criminal summons issued 

to appear as required by a 
ursuant to G.S. 15A-303. 

uly executed 

(4) A defendant has violated the conditions of probation or suspension of 
his sentence. 
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(5) In any criminal proceeding in which the defendant has become subject 
to the jurisdiction of the court, it becomes necessary to take the 
defendant into custody. 

(6) It is authorized by G.S. 15A-803 in connection with material witness 
roceedings. 

a he common-law writ of capias has heretofore been issuable. 
(c) Statement of Cause and Order; Copy of Indictment. — 

(1) The process must state the cause for its issuance and order an officer 
described in G.S. 15A-301(b) to take the person named therein into 
custody and bring him before the court. If the defendant is to be held 
without bail, the order must so provide. 

(2) When the order is issued pursuant to subdivision (b)(1), a copy of the 
bill of indictment must be attached to each copy of the order for arrest. 
lo toyeiel ZOO; 8:1.) 

OFFICIAL COMMENTARY 

This section provides a new term and more 
formality for our former “capias.”’ Other than 
the change in the name, which substitutes 
English for Latin and should lend clarity, the 
most striking provision is the statutory 
requirement that the cause for the issuance of 
the process be stated. Some ‘“capias” forms 
already follow this practice. It was felt that in 
addition to limiting issuance to proper 
circumstances, this device leads to more ready 
compliance by the person to be taken into 
custody. The format would follow that of the 
summons and the warrant for arrest, both of 

which contain a statement of the crime (for 
which we here substitute ‘cause for arrest’) 
followed by an order. The following is a 
suggested format for the body of the process: 
“CAUSE FOR ARREST OF John Doe 

Order of Arrest Referring to Attached 

Affidavit or Complaint. — When the order of 
arrest referred to attached affidavit or 

The person named above having been charged 
with the crime of embezzlement and having been 
released on his own recognizance to appear at 
the July 14, 1975, Session of the Superior Court 
of Wake County, failed to appear. 
ORDER: You are commanded to arrest the 
person named above and bring him before this 
session of this court. Should you be unable to 
execute this process before the end of this 
session, you are directed to: 
X secure his/her appearance at the next 

session by taking bail in the sum of 
$5,000.00, or in default thereof, by 
committing him/her to the county jail of this 
county. 
commit him/her to the county jail of this 
county to be held without bail.” 

complaint, the affidavit or complaint became a 
part of the warrant of arrest. State v. Teasley, 
9 N.C. App. 477, 176 S.E.2d 838 (1970). 

ARTICLE 18. 

8§ 15A-306 to 15A-353: Reserved for future codification purposes. 

ARTICLE 19. 

88 15A-354 to 15A-400: Reserved for future codification purposes. 
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SUBCHAPTER IV. ARREST. 

ARTICLE 20. 

Arrest. 

§ 15A-401. Arrest by law-enforcement officer. — (a) Arrest by Officer 
Pursuant to a Warrant. — 

(1) Warrant in Possession of Officer. — An officer having a warrant for 
arrest in his possession may arrest the person named or described 
therein at any time and at any place within the officer’s territorial 
jurisdiction. 

(2) Warrant Not in Possession of Officer. — An officer who has knowledge 
that a warrant for arrest has been issued and has not been executed, 
but who does not have the warrant in his possession, may arrest the 
person named therein at any time. The officer must inform the person 
arrested that the warrant has been issued and serve the warrant upon 
him as soon as possible. 

(b) Arrest by Officer Without a Warrant. — 
(1) Offense in Presence of Officer. — An officer may arrest without a 

warrant any person who the officer has probable cause to believe has 
committed a criminal offense in the officer’s presence. 

(2) Offense Out of Presence of Officer. — An officer may arrest without 
a warrant any person who the officer has probable cause to believe: 
a. Has committed a felony; or 
b. Has committed a misdemeanor, and: 

1. Will not be apprehended unless immediately arrested, or 
2. May cause physical injury to himself or others, or damage to 

property unless immediately arrested. 7 
(c) How Arrest Made. — 

(1) An arrest is complete when: 
a. The person submits to the control of the arresting officer who has 

indicated his intention to arrest, or 
b. The arresting officer, with intent to make an arrest, takes a person 

into custody by the use of physical force. 
(2) Upon making an arrest, a law-enforcement officer must: 

a. Identify himself as a law-enforcement officer unless his identity is 
otherwise apparent, 

b. Inform the arrested person that he is under arrest, and 
c. As promptly as is reasonable under the circumstances, inform the 

arrested person of the cause of the arrest, unless the cause appears 
to be evident. 

(d) Use of Force in Arrest. — 
(1) Subject to the provisions of subdivision (2), a law-enforcement officer 

is justified in using force upon another person when and to the extent 
that he reasonably believes it necessary: 
a. To prevent the escape from custody or to effect an arrest of a person 

who he reasonably believes has committed a criminal offense, 
unless he knows that the arrest is unauthorized; or 

b. To defend himself or a third person from what he reasonably 
believes to be the use or imminent use of physical force while 
effecting or attempting to effect an arrest or while preventing or 
attempting to prevent an escape. 

(2) A law-enforcement officer is justified in using deadly physical force 
upon another person for a purpose specified in subdivision (1) of this 
subsection only when it is or appears to be reasonably necessary 
thereby: 
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a. To defend himself or a third person from what he reasonably 
believes to be the use or imminent use of deadly physical force; 

b. To effect an arrest or to prevent the escape from custo y of a person 
who he reasonably believes is attempting to escape by means of 
a deadly weapon, or who by his conduct or any other means 
indicates that he presents an imminent threat of death or serious 
physical injury to others unless apprehended without delay; or 

c. To prevent the escape of a person from custody imposed upon him 
as a result of conviction for a felony. 

Nothing in this subdivision constitutes justification for willful, 
malicious or criminally negligent conduct by any person which injures 
or endangers any person or property, nor shall it be construed to excuse 
or justify the use of unreasonable or excessive force. ’ 

(e) Entry on Private Premises or Vehicle; Use of Force. — 
(1) A law-enforcement officer may enter private premises or a vehicle to 

effect an arrest when: 
a. The officer has in his possession a warrant or order for the arrest 

of a person or is authorized to arrest a person without a warrant 
or order having been issued, 

b. The officer has reasonable cause to believe the person to be arrested 
is present, and 

c. The officer has given, or made reasonable effort to give, notice of 
his authority and purpose to an occupant thereof, unless there is 
reasonable cause to believe that the giving of such notice would 
present a clear danger to human life. 

(2) The law-enforcement officer may use force to enter the premises or 
vehicle if he reasonably believes that admittance is being denied or 
unreasonably delayed, or if he is authorized under subsection (e)(1)c to 
enter without giving notice of his authority and purpose. (1868-9, c. 178, 
subch. 1, ss. 3, 5; Code, ss. 1126, 1128; Rev., ss. 3178, 3180; C. S., ss. 
4544, 4546; 1955, c. 58; 1973, c. 1286, s. 1.) 

§ 15A-401 § 15A-401 

OFFICIAL COMMENTARY 

(a) Arrest by law-enforcement officer. As has 
been true, a law-enforcement officer may arrest 
at any place with an arrest warrant in his 
possession. The former rule is modified by 
providing that when an officer knows that there 
is a warrant but does not have it in his 
possession, the officer is permitted to arrest 
pursuant to the warrant and serve the warrant 
as soon as possible. 

(b) Arrest by officer without warrant. In 
addition to the usual authorization to arrest 
without a warrant for crimes committed in his 
presence, the officer is given broadened 
authority to arrest for crimes committed out of 
his presence when he has probable cause to 
make the arrest. North Carolina law has limited 
arrest without a warrant for crimes not 
committed in the presence of the officer to 
felonies, when there is reasonable ground to 
believe that the person will evade arrest if not 
immediately taken into custody. Here the’ 
authority is broadened, as is the case in a 
number of other states, to include felonies 
generally and misdemeanors when there exists 

one of the “emergency” situations of danger of 
escape or danger of injury or property damage. 

In connection with this expanded arrest 
authority, it should be noted that “peace 
warrant” provisions have been repealed and a 
new crime of “communicating threats” has been 
created in § 14-277.1. This combination should be 
more effective in dealing with situations in 
which peace warrants have been used. 

(c) How arrest made. For convenience the 
existing law of North Carolina as to when an 
arrest is complete is codified and states more 
fully the requirements for notification to the 
person arrested (compare the former § 15-47). 

(d) Use of force in arrest. This section 
codifies an area not heretofore mentioned in our 
statutes. While the officer is authorized to use 
force to the extent that he reasonably believes 
it necessary to effect an arrest, prevent an 
escape, or defend himself or another from 
imminent physical force, the authorization to 
utilize deadly force is substantially more limited. 
That force is permitted only in the defense 
situation or when necessary to prevent the risk 
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of death or serious physical injury to others, 
made manifest by the use of a deadly weapon or 
other conduct or means, or to prevent the escape 
of a convicted felon. 

It should be noted that the last paragraph 
makes it clear that the law-enforcement officer 
cannot act with indifference to the safety of 
others in the use of force. Shooting into a 
crowded street would be an obvious example of 
criminally negligent conduct, and this section 
would not justify such action. 

(e) Entry on private premises or vehicle; use 
of force. In State v. Sparrow, 276 N.C. 499, 178 
S.E.2d 897 (1970), the court said: ‘In North 

I. General Consideration. 

II. Arrest without Warrant. 

A. In General. 

B. Illustrative Cases. 

1. Offense in Presence of Officer. 

2. Offense Out of Presence of Officer. 
III. Use of Force in Arrest. 

IV. Entry on Premises. 

I. GENERAL CONSIDERATION. 

Cross References. — As to arrest in civil 
cases, see § 1-409 et seq. As to arrest of a 
probationer, see 8§ 15-200 and 15-205. As to 
arrest of persons violating the laws regulating 
intoxicating liquors, see § 18A-19 et seq. As to 
power of bank examiner to arrest, see § 53-121. 
As to arrest for violation of the weights and 
measures laws, see § 81-12. As to arrest by State 
forest rangers, see § 113-49. As to arrest by 
appointees of superintendents of the State 
hospitals for the mentally disordered, see § 
122-33. As to arrest by the commanding officer 
of militia, see § 127-106. As to apprehension of 
runaway from State youth institution, see § 
134-28. As to arrest of parolee from the State 
prison whose parole has been revoked, see 8 
148-63. 

Editor’s Note. — For an article on the law of 
arrest in North Carolina, see 15 N.C.L. Rev. 101. 
For an article and note on arrest without 
warrant in misdemeanor cases, see 33 N.C.L. 
Rev. 17 (1954); 35 N.C.L. Rev. 290 (1957). For an 
article surveying recent decisions by the North 
Carolina Supreme Court in the area of criminal 
procedure, see 49 N.C.L. Rev. 262 (1971). 
The law does not discharge a defendant from 

criminal liability merely because his arrest is 
not lawful, unless the offense charged stems 
from such arrest, State v. Jones, 17 N.C. App. 
54, 193 S.E.2d 314 (1972). 
Arrest May Be Constitutionally Valid 

Though Illegal. — The words “illegal” and 
“unconstitutionally” are not synonymous. An 
arrest is constitutionally valid when the officers 
have probable cause to make it. Thus an arrest 
may be constitutionally valid and yet “‘illegal’”’ 
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Carolina, under G.S. 15-44, even where there is 
reasonable ground to believe that a person 
guilty of a felony is concealed in a house, there 
exists no right, in the absence of special and 
emergency circumstances, to break into the 
house and arrest the person unless and until 
admittance has been demanded and denied.” 
This statute codifies that idea and states that the 
emergency which will justify the omission of the 
demand is that which presents clear danger to 
human life. Subdivision (2) provides that the 
officer may use force concomitant with his right 
to enter. 

under State law. State v. Eubanks, 283 N.C. 556, 
196 S.E.2d 706 (1973). 

Every statement made by a person in 

custody as a result of an illegal arrest is not 
ipso facto involuntary and inadmissible, but the 
facts and circumstances surrounding such 
arrest and the in-custody statement should be 
considered in determining whether the 
statement is voluntary and _ admissible. 
Voluntariness remains as the test of 
admissibility. State v. Faulkner, 5 N.C. App. 113, 
168 S.E.2d 9 (1969). 

Evidence Not Excluded When Arrest 
Constitutionally Valid. — When an arrest is 
constitutionally valid but illegal under the law 
of North Carolina, the facts discovered or the 
evidence obtained as a result of the arrest need 
not be excluded as evidence in the trial of the 
action. State v. Eubanks, 283 N.C. 556, 196 
S.E.2d 706 (1973). 

An illegal arrest, unaccompanied by violent 
or oppressive circumstances, would not be 
more coercive than a legal arrest. State v. 
Faulkner, 5 N.C. App. 118, 168 S.E.2d 9 (1969). 

A formal declaration of arrest by the officer 
is not a prerequisite to the making of an arrest. 
State v. Tippett, 270 N.C. 588, 155 S.E.2d 269 
(1967). 

Finding That Defendant Was Taken into 
Custody Is Tantamount to Finding Defendant 
under Arrest. — A finding and conclusion that 
defendant was taken into custody is tantamount 
to finding and concluding that defendant was 
under arrest at the time of a search. State v. 
Jackson, 11 N.C. App. 682, 182 S.E.2d 271, aff’d, 
280 N.C. 122, 185 S.E.2d 202 (1971). 
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Il. ARREST WITHOUT WARRANT. 

A. In General. 

The Constitution does not dictate the 
circumstances under which arrest warrants 
are required. Whether an arrest warrant must 
be obtained is determined by State law alone. 
Likewise, State law alone determines the 
sanction to be applied for failure to obtain an 
arrest warrant where one is required. State v. 
Eubanks, 283 N.C. 556, 196 S.E.2d 706 (1973). 

In this State the power of arrest without 
warrant is defined and limited entirely by 

legislative enactments. And the rule is that 
where the right and power of arrest without 
warrant is regulated by statute, an arrest 
without warrant except as authorized by statute 
is illegal. State v. Mobley, 240 N.C. 476, 83 
S.E.2d 100 (1954). 

An arrest without warrant except as 
authorized by statute is illegal. State v. Moore, 
275 N.C. 141, 166 S.E.2d 53 (1969); State v. 
Jacobs, 277 N.C. 151, 176 S.E.2d 744 (1970); State 
v. Harris, 9 N.C. App. 649, 177 S.E.2d 445 (1970); 
State v. Harris, 279 N.C. 307, 182 S.E.2d 364 
(1971); State v. Cooper, 17 N.C. App. 184, 193 
S.E.2d 352 (1972); State v. Denton, 17 N.C. App. 
684, 195 S.E.2d 334 (1973). 

Where the right and power of arrest without 
warrant is regulated by statute, an arrest 
without warrant except as authorized by statute 
is illegal. State v. Hill, 277 N.C. 547, 178 S.E.2d 
462 (1971). 

Statute Applies Only to State Officers. — 
The North Carolina statute governing arrests 
without warrant applies only to peace officers of 
the State and in the enforcement of the State 
law, and does not affect the conduct or powers 
of federal officers unless the principles therein 
are extended to such officers by a federal 
statute, when in the enforcement of a valid 
federal law. State v. Burnett, 183 N.C. 703, 110 
S.E. 588 (1922). 

The superintendent of a convict gang was 

not such an officer as was contemplated by 
former § 15-41, relating to arrest without 
warrant. State v. Stancill, 128 N.C. 606, 38 S.E. 
926 (1901). 

Statute Not Intended to _ Legalize 
Warrantless Entry. — Former § 15-41, relating 
to arrest without warrant, was never intended 
to legalize a warrantless entry upon premises 
which could not otherwise be lawfully entered 
except under authority of a valid warrant. State 
v. Miller, 16 N.C. App. 1, 190 S.E.2d 888 (1972), 
modified, 282 N.C. 633, 194 S.E.2d 353 (1978). 

“Probable Cause”. — Probable cause exists 
if the facts and circumstances known to the 
officer warrant a prudent man in believing that” 
the offense has been committed. State v. Harris, 
9 N.C. App. 649, 177 S.E.2d 445 (1970); State v. 
Streeter, 283 N.C. 208, 195 S.E.2d 502 (19783). 
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Probable cause for an arrest has been defined 
to be a reasonable ground of suspicion, 
supported by circumstances sufficiently strong 
in themselves to warrant a cautious man in 
believing the accused to be guilty. State v. 
Harris, 279 N.C. 307, 82 S.E.2d 364 (1971); State 
v. Alexander, 279 N.C. 527, 184 S.E.2d 275 
(1971); State v. Cooper, 17 N.C. App. 184, 193 
S.E.2d 352 (1972); State v. Shore, 285 N.C. 328, 
204 S.E.2d 682 (1974). 

An arrest without a warrant is based upon 
probable cause if the facts and circumstances 
known to the arresting officer warrant a 
prudent man in believing that a felony has been 
committed and the person to be arrested is the 
felon. State v. Alexander, 279 N.C. 527, 184 
S.E.2d 275 (1971); State v. Shore, 285 N.C. 328, 
204 S.E.2d 682 (1974). 

One does not have probable cause unless he 
has information of facts which, if submitted to 
a magistrate, would require the issuance of an 
arrest warrant. State v. Harris, 279 N.C. 307, 182 
S.E.2d 364 (1971); State v. Alexander, 279 N.C. 
527, 184 S.E.2d 275 (1971); State v. Cooper, 17 
N.C. App. 184, 193 S.E.2d 352 (1972). 

Probable cause to believe that the person has 
committed a felony exists without question 
where the officer has personal knowledge that 
a warrant has been issued for the arrest of such 
person, which warrant charges a felony. State 
v. Denton, 17 N.C. App. 684, 195 S.E.2d 334 
(1978). 

The existence of probable cause is a 
pragmatic question to be determined in each 
case in the light of the particular circumstances 
and the particular offense involved. State v. 
Harris, 279 N.C. 307, 182 S.E.2d 364 (1971); State 
v. Cooper, 17 N.C. App. 184, 198 S.E.2d 352 
(1972). 

The existence of probable cause justifying an 
arrest without a warrant is determined by 
factual and practical considerations of everyday 
life on which reasonable and prudent men, not 
legal technicians, act. State v. Harris, 279 N.C. 
307, 182 S.E.2d 364 (1971); State v. Gibson, 15 
N.C. App. 445, 190 S.E.2d 315 (1972); State v. 
Cooper, 17 N.C. App. 184, 193 S.E.2d 352 (1972). 
To establish probable cause, the evidence 

need not amount to proof of guilt, or even to 
prima facie evidence of guilt, but it must be 
such as would actuate a reasonable man acting 
in good faith. State v. Harris, 279 N.C. 307, 182 
S.E.2d 364 (1971); State v. Alexander, 279 N.C. 
527, 184 S.E.2d 275 (1971); State v. Cooper, 17 
N.C. App. 184, 193 S.E.2d 352 (1972); State v. 
Shore, 285 N.C. 328, 204 S.E.2d 682 (1974). 

Probable cause and reasonable ground to 
believe are substantially equivalent terms. 
State v. Harris, 279 N.C. 307, 182 S.E.2d 364 
(1971); State v. Cooper, 17 N.C. App. 184, 193 
S.E.2d 352 (1972). 

The terms “probable cause,” as used in the 
Fourth Amendment to the federal Constitution, 
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and “reasonable ground,” as used in former 8 
15-41, are substantially equivalents having 
virtually the same meaning. State v. Alexander, 
279 N.C. 527, 184 S.E.2d 275 (1971); State v. 
Shore, 285 N.C. 328, 204 S.E.2d 682 (1974). 

Reasonable Ground for Belief. — The felony 
need not necessarily be committed in the 
presence of the officer. Indeed, in order to 
justify the arrest it is not essential that any such 
serious offense be shown to have been actually 
committed. It is only necessary that the officer 
have reasonable ground to believe such offense 
has been committed. Moreover, an arresting 
officer is protected against consequences of an 
erroneous arrest based on mistaken identity of 
the offender. State v. Mobley, 240 N.C. 476, 83 
S.E.2d 100 (1954). 

In order to justify an arrest without warrant, 
it is not required that a felony be shown actually 
to have been committed; it is only necessary that 
the officer have reasonable ground to believe 
that such an offense has been committed. State 
v. Alexander, 279 N.C. 527, 184 S.E.2d 275 
(1971); State v. Shore, 285 N.C. 328, 204 S.E.2d 
682 (1974). 

There is nothing in the statute that makes it 
mandatory or permissible for an officer to arrest 
a felon without a warrant when the felony was 
not committed in his presence, unless he has 
reasonable ground to believe such felony had 
been committed and that the accused would 
evade arrest if not immediately taken into 
custody. State v. Hucks, 264 N.C. 160, 141 S.E.2d 
299 (1965). 

In making an arrest upon personal 
observation and without a warrant an officer 
will be excused, though no offense was 
perpetrated, if the circumstances are such as to 
reasonably warrant the belief that it had been. 
State v. McNinch, 90 N.C. 695 (1884); State v. 
Campbell, 182 N.C. 911, 110 S.E. 86 (1921). As 
to what constitutes reasonable ground, see State 
v. Blackwelder, 182 N.C. 899, 109 S.E. 644 (1921). 

Description as Furnishing Reasonable 
Ground for Belief. — A description of either a 
person or an automobile furnishes reasonable 
ground for arresting and detaining a criminal 
suspect. State v. Jacobs, 277 N.C. 151, 176S.E.2d 
744 (1970). B 

The courts have held that a description of an 
assailant’s physical characteristics and his 
clothing may supply reasonable grounds for 
believing that he had committed a felony. State 
v. Dickens, 278 N.C. 537, 180 S.E.2d 845 (1971). 

Reasonable Ground for Belief May Be Based 
on Information Given Officer by Another. — 
Reasonable ground for belief, which is an 
element of the officer’s right to arrest without 
a warrant, may be based upon information given 
to the officer by another, the source of such 
information being reasonably reliable. Upon this 
question it is immaterial that such information, 
being hearsay, is not, itself, competent in 

ARREST § 15A-401 

evidence at the trial of the person arrested. State 
v. Roberts, 276 N.C. 98, 171 S.E.2d 440 (1970); 
State v. McMillan, 19 N.C. App. 721, 200 S.E.2d 
339 (1973); State v. Shore, 285 N.C. 328, 204 
S.E.2d 682 (1974). 

Likelihood of Escape. — The likelihood of 
evasion of arrest, frequently referred to as the 
likelihood of escape, by the person to be arrested 
is not a factor to be considered in determining 
the right of a police officer to arrest without a 
warrant when the offense, felony or 
misdemeanor, has been committed in the 
presence of the officer, or when the officer has 
reasonable ground to believe that the offense 
has been committed in his presence by the 
person to be arrested. State v. Roberts, 276 N.C. 
98, 171 S.E.2d 440 (1970). 

In determining whether officers had 
reasonable grounds to believe that the 
defendant would evade arrest if not taken into 
immediate custody, the nature of the felony, the 
hour of the day or night, the character and 
reputation of the neighborhood where the arrest 
was made, the number of suspects, and of the 

officers available for assistance, and the likely 
consequences of the officers’ failure to act 
promptly must necessarily be taken into 
consideration. State v. Roberts, 6 N.C. App. 312, 
170 S.E.2d 193 (1969); State v. Kennon, 20 N.C. 
App. 195, 201 S.E.2d 80 (1973). 

For other cases decided under former 8 15-41, 

which made likelihood of escape a condition to 
an officer’s right to arrest without warrant for 
a felony not committed in his presence, see State 
v. Jacobs, 277 N.C. 151, 176 S.E.2d 744 (1970); 
State v. Alexander, 279 N.C. 527, 184 S.E.2d 275 
(1971); State v. Shore, 285 N.C. 328, 204 S.E.2d 
682 (1974). 

Burden on State to Show Legality of Arrest. 
— It was incumbent upon the State to satisfy the 
jury from the evidence beyond a reasonable 
doubt that defendant violated § 14-335 in the 
presence of the officer, or that the officer had 
reasonable grounds to believe the defendant had 
done so, in order to establish the authority and 
duty of the officer to make the arrest without 
a warrant. State v. Fenner, 263 N.C. 694, 140 
S.E.2d 349 (1965). 

Action for Unlawful Arrest — Admissible 
Evidence. — An officer may make an arrest 
without a warrant when he acts in good faith and 
has reasonable grounds to believe that a felony 
has been committed, and that a particular person 
is guilty thereof and might escape unless 
arrested, and in an action against an officer for 
malicious and unlawful arrest, evidence that a 
robbery had been committed is held competent 
upon the issue, and defendant’s evidence tending 
to show good faith and that he was acting within 
the provisions of the statute in arresting 
plaintiffs, was properly submitted to the jury. 
Hicks v. Nivens, 210 N.C. 44, 185 S.E. 469 (1936). 
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Same — Proof of Actual Commission of 
Crime Not Necessary. — A peace officer may 
justify an arrest without a warrant, when he 
shows satisfactory reasons for his belief of the 
fact and the guilt of the suspected party, and 
that delay in procuring a warrant might enable 
the party to escape. In such case, proof of actual 
commission of the crime is not necessary. Neal 
v. Joyner, 89 N.C. 287 (1883). 

Same — Verdict of Not Guilty Not 
Tantamount to Finding of No Reasonable 
Grounds. — Verdict of not guilty of the 
misdemeanor for which defendant was arrested 
— drunken driving — was not tantamount to a 
finding that the arresting officer did not have 
reasonable grounds to believe that defendant 
had committed such offense in his presence and 
that defendant therefore could lawfully resist 
the arrest. State v. Jefferies, 17 N.C. App. 195, 
193 S.E.2d 388 (1972). 

The failure of the State to satisfy the jury 
beyond a reasonable doubt of defendant’s guilt 
of the offense charged is a far cry from a failure 
to satisfy the jury beyond a reasonable doubt 
that the arresting officer had reasonable ground 
to believe defendant had committed the offense 
in the officer’s presence. In order to justify an 
officer in making an arrest without a warrant, 
it is not essential that the offense be shown to 
have been actually committed. It is only 
necessary that the officer have reasonable 
ground to believe such offense has been 
committed. State v. Jefferies, 17 N.C. App. 195, 
193 S.E.2d 388 (1972). 
Same — Question for Jury. — The 

reasonableness of the officer’s grounds to 
believe the defendant had committed a 
misdemeanor in the officer’s presence, when 
properly raised, is a factual question to be 
decided by the jury. State v. Jefferies, 17 N.C. 
App. 195, 193 S.E.2d 388 (1972). 

B. Illustrative Cases. 

1. Offense in Presence of Officer. 

Sheriff may arrest anyone committing crime 
of trespass in his presence. State v. Brown, 264 
N.C. 191, 141 S.E.2d 311 (1965). 
Where one defendant broke a window in a 

clothing store in the presence of police 
officers, and the only other person present was 
the other defendant, who was standing beside 
the first defendant when the latter broke the 
window, who then moved across the street and 
back with the first defendant, who left the scene 
with the first defendant when the marked police 
car appeared, and who was still with the first 
defendant some 15 minutes later when the 
officers found them together in the restaurant, - 
under the circumstances, the officers had 
reasonable ground to believe that the second 
defendant was actively aiding and abetting the 
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first defendant and was equally guilty with the 
first defendant of at least the misdemeanor of 
window breaking. State v. Gibson, 15 N.C. App. 
445, 190 S.E.2d 315 (1972). 

Defendant Found at Still Engaged in 
Manufacture of Whiskey. — An alcoholic 
beverage control officer who saw defendant at 
a still unlawfully engaged in the manufacture of 
whiskey had a lawful right to arrest defendant 
there without a warrant. State v. Taft, 256 N.C. 
441, 124 S.E.2d 169 (1962). 

Violation of Motor Vehicle Act. — An officer 
has a right to make an arrest without a warrant 
if a violation of the Motor Vehicle Act is actually 
committed in his presence. State v. McCaskill, 
270 N.C. 788, 154 S.E.2d 907 (1967). 

If the officer saw the commission of a 
violation of the Motor Vehicle Act, a 
misdemeanor, he would have the right to enter 
the premises where the defendant lived in order 
to make an arrest without a warrant. State v. 
McCaskill, 270 N.C. 788, 154 S.E.2d 907 (1967). 

Driving Motor Vehicle While under 
Influence of Intoxicants. — A _ highway 
patrolman apprehending a person driving a 
motor vehicle on the public highway while under 
the influence of intoxicating liquor is authorized 
to arrest such person without a warrant, and 
such arrest is legal. State v. Broome, 269 N.C. 
661, 153 S8.E.2d 384 (1967). 

Where an officer sees a person intoxicated 
at a public bar, the officer may arrest such 
person without a warrant for violation of § 
14-335. State v. Shirlen, 269 N.C. 695, 153 S.E.2d 
364 (1967). 

The presence of the defendant and his driver 
upon the streets while curfew was in effect 
was a violation of an ordinance, and declared 
thereby to be a misdemeanor, unless they were 
traveling for an excepted purpose. The arresting 
officer having, at least, reasonable ground to 
believe that the defendant had committed a 
misdemeanor in his presence, the arrest without 
a warrant was lawful. State v. Dobbins, 277 N.C. 
484, 178 S.E.2d 449 (1971). 

Carrying Concealed Weapon. — Where 
police officers stopped defendant’s car to make 
a routine driver’s license check and defendant 
removed revolver from a bag in the back seat, 
the police properly arrested him without a 
warrant inasmuch as they had reasonable 
ground to believe defendant was committing a 
misdemeanor — carrying a concealed weapon in 
violation of § 14-269 — in their presence. State 
v. White, 18 N.C. App. 31, 195 S.E.2d 576 (1973). 

Arrest of Participants in Indecent Show. — 
See Brewer v. Wynne, 163 N.C. 319, 79 S.E. 629 
(1918). 
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2. Offense Out of Presence of Officer. 

Arrest for Drunken Driving Out of Presence 
of Officer Not Authorized. — An arrest of a 
defendant without a warrant for the offense of 
operating a motor vehicle on a public highway 
while under the influence of an intoxicant is 
illegal where the defendant has not operated the 
vehicle in the arresting officer’s presence. State 
v. Hill, 277 N.C. 547, 178 S.E.2d 462 (1971). 

Since defendant did not operate his motor 
vehicle on a public street or highway “in the 
presence of the officer,’ and since the officer 
had no reasonable ground to believe defendant 
had done so, defendant’s arrest without a 
warrant was illegal. State v. Eubanks, 283 N.C. 
556, 196 S.E.2d 706 (1973). 

Information Sufficient to Authorize Arrest 
for Robbery. — Where arresting officer knew 
that a robbery had been committed by one who 
had fled and had a general description of the 
felon, of his checkered pants, and of the cut on 
the rear of his right leg, and defendant was 
found at the location described in the officer’s 
information and had property on his person 
similar to that taken in the robbery, such 
information in possession of the officers was 
amply sufficient to authorize the arrest without 
a warrant. State v. Grier, 268 N.C. 296, 150 
S.E.2d 443 (1966); State v. Dickens, 278 N.C. 537, 
180 S.E.2d 845 (1971). 
Where a police officer who had been informed 

of a felony committed by a barefooted white 
man, wearing coveralls, was looking for such a 
man and at about 3 A.M. he found the defendant, 
who answered the description, hiding behind a 
bush two blocks from the scene of the crime, it 
was lawful for him to arrest the defendant 
without a warrant. State v. Tippett, 270 N.C. 588, 
155 S.E.2d 269 (1967); State v. Dickens, 278 N.C. 
537, 180 S.E.2d 845 (1971). 

Reasonable grounds existed for an arrest 
without a warrant in a case where the arresting 
officer had information that a robbery had been 
committed by a person who fled and the officer 
was furnished a description of the assailant and 
the clothing which he wore. The officer was also 
advised that the assailant had a cut on his leg 
and that he could probably be found at a certain 
address. Upon arriving at the given address, he 
found defendant, whose appearance coincided 
with the description furnished, and arrest was 
made without warrant. State v. Jacobs, 277 N.C. 
151, 176 S.E.2d 744 (1970). 
Where the police had a description of 

defendants, including their height, weight, 
estimated age, clothing, color and complexion, 
one defendant had been identified from 
photographs by two eyewitnesses and one 
informer, a second informer whose information 
had led to the conviction of seven persons within 
the past two years, had told police that 
defendants were the individuals involved in this 
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robbery, had told police how he came into 
possession of this information and how it was 
revealed to him, the totality of these facts and 
circumstances would warrant a prudent man in 
believing that the felony of armed robbery had 
been committed and that these defendants 
participated in commission of the crime, the 
Supreme Court held that the officers acted on 
reasonable ground and with probable cause. 
State v. Alexander, 279 N.C. 527, 184 S.E.2d 275 
(1971). 

Description of Robbers and Vehicle. — The 
patrolman was justified in assuming, based upon 
the radio alert that he had just received, that the 
four Negro men he observed traveling north 
from Greensboro in a 1968 blue and white Dodge 
Charger automobile bearing the District of 
Columbia license plate “GWYNN” were the 
same men as those just described to him as the 
perpetrators of an armed robbery, and he had 
reasonable grounds to stop and take them into 
custody. State v. Westry, 15 N.C. App. 1, 189 
S.E.2d 618 (1972). 
When the victim in an assault and robbery 

charge pointed out the defendant to an officer 
as being one of his assailants, the officer not 
only had the right but the duty to arrest the 
defendant. State v. Grant, 248 N.C. 341, 103 
S.E.2d 339 (1958). 
Where the victim of a robbery gave officers 

a description of the men who robbed him and 
the vehicle in which they were riding, and where 
on the same night men fitting the description 
given the officers and riding in a vehicle similar 
to the one described to the officers were 
apprehended and arrested by the officers, the 
Supreme Court held that the officers had ample 
evidence of probable cause to authorize the 
making of the arrest. State v. Jacobs, 277 N.C. 
151, 176 S.E.2d 744 (1970). 
The facts and circumstances surrounding 

defendant’s arrest for armed _ robbery 
furnished plenary evidence to support a 
reasonable belief on the part of the officers that 
defendant had committed a felony. State v. 
Alexander, 279 N.C. 527, 184 S8.E.2d 275 (1971). 
When police officers stopped an automobile 

fitting the description of one used in 
conjunction with a robbery and observed a 
pistol on the seat of the automobile, they had 
reasonabie ground to believe that defendant had 
committed a felony and would evade arrest if not 
taken into custody. State v. Bell, 270 N.C. 25, 153 
S.E.2d 741 (1967); State v. Dickens, 278 N.C. 537, 
180 S.E.2d 845 (1971). 
Where a felonious breaking and entering 

and a felonious larceny had occurred, and 
footprints led from the scene of the felonies to 
a wooded area, and the stolen items were found 
in that wooded area, and later the police saw a 
person enter that area and look around, then the 
police had reasonable ground upon which to 
believe that person had committed the two 
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felonies; that he would evade arrest if not 
immediately taken into custody; and thus the 
search of his person (which produced positive 
evidence of his guilt) was legal. State v. Harris, 
279 N.C: 307, 182 S.E.2d 364 (1971). 

An arrest without warrant was upheld when 
the evidence disclosed that the officer had 
information that the felony of breaking and 
entering had been committed, and the 
defendants fitted the description of the 
perpetrators of the crimes. State v. Roberts, 6 
N.C. App. 312, 170 S.E.2d 193 (1969). 

Discovery by police of a bag of money, 

together with previous observations of the 
defendants and a defendant’s resulting flight 
gave officers sufficient probable cause to 
believe that a felony had been committed and 
subsequently to place all three defendants under 
arrest without a warrant. State v. Allen, 15 N.C. 
App. 670, 190 S.E.2d 714 (1972), rev’d on other 
grounds, 282 N.C. 503, 194 S.E.2d 9 (1973). 

The warrantless arrest of a defendant for the 
felonious possession of LSD and_ the 
subsequent warrantless searches of his person 
were held lawful, where (1) the arresting officer 
received information from a reliable informant 
that two unknown persons, accompanied by the 
defendant, were on a certain street and that the 
two unknown persons had narcotic drugs in their 
possession; (2) the officer briefly observed the 
three suspects walking on the sidewalk; (3) the 
officer arrested the defendant on the street for 
the possession of narcotic drugs, but the search 

of defendant’s person at that time uncovered no 
drugs; and (4) a subsequent “strip search” at the 
police station resulted in the finding of LSD 
tablets in defendant’s clothing. State v. Parker, 
11 N.C. App. 648, 182 S.E.2d 264 (1971). 

Arrest for Possession of Heroin for Purpose 
of Sale. — A police officer had reasonable 
grounds to arrest defendant without a warrant 
for the felony of possessing heroin for purpose 
of sale, where a person suffering from a 
narcotics overdose told the officer that the 
defendant had administered hypodermically 
narcotic drugs to him and that the defendant had 
narcotic drugs on his person. State v. Jackson, 
11 N.C. App. 682, 182 S.E.2d 271, aff'd, 280 N.C. 
122, 185 S.E.2d 202 (1971). 

Rearrest of Escaped Convict. — An escaped 
convict may be rearrested in any county of the 
State without new process, by the officer in 

charge of him, to compel him to complete the 
service of the sentence imposed by the court. 
State v. Finch, 177 N.C. 599, 99 S.E. 409 (1919). 

An escapee from the State’s prison system 
may be lawfully seized and held in custody by 
the police, with or without probable cause. State 
v. White, 21 N.C. App. 173, 203 S.E.2d 644 (1974). 

Escapees Lacked Standing to Challenge 
Probable Cause for Arrest. — See State v. 
White, 21 N.C. App. 178, 203 S.E.2d 644 (1974). 
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Ill. USE OF FORCE IN ARREST. 

Officer Cannot Shoot at Fleeing 
Misdemeanant. — Where a person is fleeing 
from arrest, charged with a misdemeanor, and 
is out of the control of the officer, such officer 
is guilty of an assault if he shoots at the said 
person. And indeed the use of a pistol in 
attempting to arrest for a misdemeanor is 
excessive force. Sossamon v. Cruse, 133 N.C. 
470, 45 S.E. 757 (1908). 

Reasonableness of Grounds for Using Force 
a Jury Question. — In an action for wrongful 
death growing out of the mortal wounding of 
intestate in a scuffle while a police officer was 
attempting to arrest him, the court should have 
instructed the jury that the jury and not the 
officer must be the judge of the reasonableness 
of the grounds on which the officer acted. Perry 
v. Gibson, 247 N.C. 212, 100 S.E.2d 341 (1957). 

IV. ENTRY ON PREMISES. 

Reasonable grounds for belief can be based 
upon information given to an officer by 
another, the source of such information being 
reasonably reliable. State v. Hoffman, 281 N.C. 
727, 190 S.E.2d 842 (1972). 
Open door obviates the demand for 

admittance by first knocking. State v. Rudisill, 
20 N.C. App. 3138, 201 S.E.2d 368 (1973). 

Officers Admitted by Owner of House. — 
The arrest without warrant of the defendant for 
armed robbery, the defendant having been 
discovered hiding in the attic of a house, is 
lawful where the discovery and arrest of the 
defendant occurred after the owner of the house 
had admitted the officers by the front door. 
State v. Basden, 8 N.C. App. 401, 174 S.E.2d 613 
(1970). 

Officer Gave Proper Notice. — Where the 
searching officer made the announcement to the 
person at the door and repeated it to the other 
occupants as soon as he came upon them, the 
requirement that such notice be given as will 
identify the officer and protect the occupants 
and the officer is satisfied. State v. Rudisill, 20 
N.C. App. 318, 201 S.E.2d 368 (1973). 

Entry without Notice May Be Proper under 
Special and Emergency Conditions. — While 
under ordinary circumstances the officers must 
announce tir purpose and demand admittance 
before making a forcible entry to conduct a 
search pursuant to a valid search warrant, such 
an entry may be proper under special and 
emergency conditions when it reasonably 
appears that such an announcement and demand 

. by the officer and the delay consequent thereto 
would provoke the escape of the suspect, place 
the officer in peril, or cause the destruction or 
disposition of critical evidence. State v. Watson, 
19 N.C. App. 160, 198 S.E.2d 185 (1973). 
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Forcible Entry Where Admittance 
Demanded and Denied. — Compliance with the 
requirement of former § 15-44 that admittance 
be “demanded and denied” serves to identify the 
official status of those seeking admittance. The 
requirement is for the protection of the officers 
as well as for the protection of the occupant and 
the recognition of his constitutional rights. State 
v. Covington, 273 N.C. 690, 161 S.E.2d 140 
(1968); State v. Harvey, 281 N.C. 1, 187 S.E.2d 
706 (1972). 

The requirement that admittance’ be 
demanded and denied would seem to apply even 
though the officers have a search warrant or 
warrant of arrest. State v. Covington, 273 N.C. 
690, 161 S.E.2d 140 (1968); State v. Harvey, 281 
N.C. 1, 187 S.E.2d 706 (1972); State v. Rudisill, 
20 N.C. App. 313, 201 S.E.2d 368 (1978). 

Even where there is reasonable ground to 
believe that a person guilty of a felony is 
concealed in a house, there exists no right, in the 
absence of special and emergency circumstance, 
to break into the house and arrest the person 
unless and until admittance has been demanded 
and denied. State v. Sparrow, 276 N.C. 499, 173 
S.E.2d 897 (1970). 

There was sufficient compliance with the 
requirement that entrance be demanded and 
denied before a police officer can forcibly enter 
a dwelling for the purpose of making an arrest, 
where defendant had observed the officer’s 
uniform and was aware of his official status, the 
officer had seen defendant looking out a door 
and knew that defendant had observed him, and 
the officer twice called out defendant’s name 
and received no reply before he opened the door 
to defendant’s residence. State v. Harvey, 281 
N.C. 1, 187 S.E.2d 706 (1972). 

The requirement that a police officer, armed 
with an arrest warrant or search warrant, must 
demand and be denied admittance before 
making forcible entry, serves to identify his 
official status and to protect both the officer and 

. ARREST § 15A-402 

the occupant. State v. Shue, 16 N.C. App. 696, 
193 S.E.2d 481 (1972). 
Where an officer comes armed with process 

founded on a breach of the peace, he may, after 
demand of admittance for the purpose of making 
the arrest, and refusal of the occupant to open 
the doors of a house, lawfully break them in 
order to effect an entrance and if he act in good 
faith in doing so, both he and his posse comitatus 
will be protected. 15 N.C.L. Rev. 125, citing State 
v. Mooring, 115 N.C. 709, 20 S.E. 182 (1894). 

The fact that silence greeted the officers’ 
demands for entrance and that defendant was 
not found in the house did not make their entry 
illegal. State v. Hoffman, 281 N.C. 727, 190 
S.E.2d 842 (1972). 

Length of Time Prior to Forcible Entry Must 
Be Reasonable. — The length of time an officer 
must wait before breaking in to serve a valid 
warrant must be reasonable under the 
circumstances as they appear to him. State v. 
Watson, 19 N.C. App. 160, 198 S.E.2d 185 (1978). 

Entry Held Lawful. — The entry of police 
officers into the house in which the defendant 
and his companions were hiding, and the arrest 
without warrant of the occupants therein for the 
offense of armed robbery, was proper and 
lawful where (1) the felony of armed robbery 
had been committed at an ABC store, (2) within 
a few minutes after the robbery the officers 
discovered in the driveway of the house the 
automobile which they reasonably believed had 
been used in the robbery, (8) all curtains on the 
windows of the house were drawn, and (4) the 
occupants of the house failed to respond to the 
officers’ knock at the front door. State v. 
Basden, 8 N.C. App. 401, 174 S.E.2d 613 (1970). 
The question of whether there was an actual 

breaking of the door is not determinative of 
the issue of whether or not the statute is 
applicable. State v. Turnbull, 16 N.C. App. 542, 
192 S.E.2d 689 (1972). 

§ 15A-402. Territorial jurisdiction of officers to make arrests. — (a) 
Territorial Jurisdiction of State Officers. — Law-enforcement officers of the 
State of North Carolina may arrest persons at any place within the State. 

(b) Territorial Jurisdiction of County and City Officers. — Law-enforcement 
officers of cities and counties may arrest persons within their particular cities 
or counties and on any property and rights-of-way owned by the city or county 
outside its limits. 

(c) City Officers, Outside Territory. — Law-enforcement officers of cities may 
arrest persons at any point which is one mile or less from the nearest point in 
the boundary of stich city. 

(d) County and City Officers, Immediate and Continuous Flight. — 
Law-enforcement officers of cities and counties may arrest persons outside the 
territory described in subsections (b) and (c) when the person arrested has 
committed a criminal offense within that territory, for which the officer could 
have arrested the person within that territory, and the arrest is made during 
such person’s immediate and continuous flight from that territory. 
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(e) County Officers, Outside Territory, for Felonies. — Law-enforcement 
officers of counties may arrest persons at any place in the State of North 
Carolina when the arrest is based upon a felony committed within the territory 
described in subsection (b). (1935, c. 204; 1973, c. 1286, s. 1.) 

OFFICIAL COMMENTARY ; 

The Commission here provides’ a 
straightforward statement of the territorial 
jurisdiction of officers to make arrests, bringing 
together the provisions previously split between 
Chapter 15 and Chapter 160A. Although it is 
generally conceded that there is a power of “hot 
pursuit” for going beyond normal territorial 
jurisdiction, there has been little authority on the 

coverage other than that referred to in § 15-42 
and in Chapter 160A. The Commission here 
proposed a statement of that authority and uses 
the term “immediate and continuous flight,” a 
term more commonly used in statutes and which 
conveys the requisite idea without the 
undesirable connotations of dangerous chases 
inherent in the phrase “hot pursuit.” 

subject in North Carolina, and no statutory 

§ 15A-403. Arrest by officers from other states. — (a) Any law-enforcement 
officer of a state contiguous to the State of North Carolina who enters this State 
in fresh pursuit and continues within this State in such fresh pursuit of a person 
who is in immediate and continuous flight from the commission of a criminal 
offense, has the same authority to arrest and hold in custody such person on 
the ground that he has committed a criminal offense in another state which is 
a criminal offense under the laws of the State of North Carolina as 
law-enforcement officers of this State have to arrest and hold in custody a 
person on the ground that he has committed a criminal offense in this State. 

(b) If an arrest is made in this State by a law-enforcement officer of another 
state in accordance with the provisions of subsection (a), he must, without 
unnecessary delay, take the person arrested before a judicial official of this 
State, who must conduct a hearing for the purpose of determining the 
lawfulness of the arrest. If the judicial official determines that the arrest was 
lawful, he must commit the person arrested to await a reasonable time for the 
issuance of an extradition warrant by the Governor of this State or release him 
pursuant to Article 26 of this Chapter, Bail. If the judicial official determines 
that the arrest was unlawful, he must discharge the person arrested. 

(c) This section applies only to law-enforcement officers of a state which by 
its laws has made similar provision for the arrest and custody of persons closely 
pursued within its territory. (1973, c. 1286, s. 1.) 

OFFICIAL COMMENTARY 

This section is based upon the “Uniform Fresh 
Pursuit Act,” and permits officers from other 
states in fresh pursuit of a person who has 
committed an offense to make the arrest in 
North Carolina. The Commission has restricted 
the act by limiting it to officers from contiguous 

states, requiring reciprocal provisions, requiring 
that the offender be taken before a judicial 
officer in this State for determination of 
lawfulness of the arrest, and requiring 
extradition proceedings for his removal. 

§ 15A-404. Detention of offenders by private persons. — (a) No Arrest; 
Detention Permitted. — No private person may arrest another pong except 
as provided in G.S. 15A-405. A private person may detain ano 
provided in this section. 

er person as 
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(b) When Detention Permitted. — A private person may detain another person 
when he has probable cause to believe that the person detained has committed 
in his presence: 

(i) A felony, 
(2) A breach of the peace, 

_ (8) A crime involving physical injury to another person, or 
(4) A crime involving theft or destruction of property. 

(c) Manner of Detention. — The detention must be in a reasonable manner 
considering the offense involved and the circumstances of the detention. 

(d) Period of Detention. — The detention may be no longer than the time 
required for the earliest of the following: 

(1) The determination that no offense has been committed. 
(2) Surrender of the person detained to a law-enforcement officer as 

provided in subsection (e). 
(e) Surrender to Officer. — A private person who detains another must 

immediately notify a law-enforcement officer and must, unless he releases the 
person earlier as required by subsection (d), surrender the person detained to 
the law-enforcement officer. (1973, c. 1286, s. 1.) 

OFFICIAL COMMENTARY 

This section would replace the old concept of 
“citizen’s arrest” with a concept of “citizen’s 
detention.” North Carolina has authorized the 
private citizen to make arrests in certain limited 
circumstances — _ essentially felonies and 
breaches of the peace in his presence. To those 
two situations are added crimes involving 
physical injury to another person and a general 
authorization with regard to crimes involving 
theft or destruction of property. 

The important conceptual change is from 
“arrest” to “detention.”’ The notion of a private 
citizen “arresting” another in_ certain 
circumstances had led persons at times to act 

without authority and at times to place 
themselves or others in unjustified danger. 
Perhaps a safer idea is that the private citizen 
may detain the offender sufficiently long to turn 
him over to a law-enforcement officer. Though 
there may be little or no difference in the 
physical actions taken, it is hoped that this will 
be a clearer and safer concept for the private 
citizen. 

This section has no effect on the 1971 addition 
to § 14-72.1 which provides that a merchant is not 
civilly liable for reasonably detaining persons 
believed to have violated the “shoplifting” 
statute. 

§ 15A-405. Assistance to law-enforcement officers by private persons to 
effect arrest or prevent escape; benefits for private persons. — (a) Assistance 
upon Request; Authority. — Private persons may assist law-enforcement 
officers in effecting arrests and preventing escapes from custody when 
requested to do so by the officer. When so requested, a private person has the 
same authority to effect an arrest or prevent escape from custody as the officer 
making the request. He does not incur civil or criminal liability for an invalid 
arrest unless he knows the arrest to be invalid. Nothing in this subsection 
constitutes justification for willful, malicious or criminally negligent conduct by 
such person which injures or endangers any person or property, nor shall it be 
construed to excuse or justify the use of unreasonable or excessive force. 

(b) Benefits to Private Persons. — A _ private person assisting a 
law-enforcement officer pursuant to subsection ta) is: 

(1) To be treated as a citizen duly deputized as a deputy by a sheriff or other 
law-enforcement officer in an emergency for the purposes of GS. 
143-166(m) (Law-Enforcement Officers’ Benefit and Retirement Fund); 

(2) Entitled to the same benefits as a “law-enforcement officer” as that 
term is defined in G.S. 148-166.2(4) (Law-Enforcement Officers’, 
Firemen’s and Rescue Squad Workers’ Death Benefit Act); and 
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(3) To be treated as an employee of the employer of the law-enforcement 
aed within the meaning of G.S. 97-2(2) (Workmen’s Compensation 

ct). 
The Governor and the Council of State are authorized to allocate funds from the 
Contingency and Emergency Fund for the payment of benefits under 
subdivisions (1) and (3) when no other source is available for the payment of such 
benefits and when they determine that such allocation is necessary and 
appropriate. (1868-9, c. 178, subch. 1, s. 2; Code, s. 1125; Rev., s. 3181; C.S., s. 
4547; 1978, c. 1286, s. 1.) 7 

OFFICIAL COMMENTARY a 

Source: 8§ 15-45, 14-224. Subsection (a) of 
this section changes the former law making it 
the duty of the private citizen to assist a law- 
enforcement officer in making arrests and 
preventing escapes under certain circumstances 
when requested to do so. Here there is 
substituted a broader, but permissive, statute. 
Thus the criminal sanction provided by § 14-224 
is repealed. When so requested, the private 
citizen has the same authority, both as to extent 
and as to limitation, as the officer making the 
request, but he is protected from civil or criminal 
liability, if the arrest is invalid, unless he knows 
it is invalid. 

Subsection (b) of this section brings together 
several benefits available to law-enforcement 
officers and makes them available to private 
citizens assisting law-enforcement officers 
pursuant to subsection (a). Except for the Death 
Benefit Act, these benefits have already been 
available to private citizens in some 
circumstances. 

{1) Section 143-166(m) makes the 
Law-Enforcement Officers’ Benefit and 
Retirement Fund available to ‘“‘any citizen duly 
deputized as a deputy by a sheriff or other law- 
enforcement officer in an emergency.” The 
effect here is to dispense with any formalities. 

(2) The Law-Enforcement Officers’ Death 
Benefit Act is applicable only to full-time 
officers, § 143-166.2(4). No funding problem is 

created by making the act applicable to the 
private citizen under these circumstances, for 
the benefits are payable from the Contingency 
and Emergency Fund. 

(3) The Workmen’s Compensation Act, § 
97-2(2), defines “employee” to include “deputy 
sheriffs appointed to serve in an emergency, but 
as to those so appointed, only during the 
continuation of the emergency.” We here again 
dispense with the formalities and make the act 
applicable to private persons acting pursuant to 
subsection (a). Of course, that subsection is 
limited to requested help in effecting arrests and 
preventing escapes, thus generally presenting 
an emergency situation. 

(By way of comparison, note that § 160A-282 
makes the benefits of the North Carolina 
Workmen’s Compensation Act applicable to 
auxiliary police.) 

The last sentence of subsection (b) makes the 
Contingency and Emergency Fund available, if 
necessary, to assist in payments under 
subdivisions (1) and (8) — unnecessary as to 
subdivision (2) for those benefits are paid from 
the Contingency and Emergency Fund. While it 
should not ordinarily be necessary, it was 
thought advisable to grant this authority in 
order to prevent loss to the citizen in the event 
of the failure of other funding. Compare the 
provisions for the State Volunteer Fire 
Department in §§ 69-24 and 69-25. 

ARTICLE 21. 

88 15A-406 to 15A-453: Reserved for future codification purposes. 

ARTICLE 22. 

§§ 15A-454 to 15A-500: Reserved for future codification purposes. 
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SUBCHAPTER V. CUSTODY. 

ARTICLE 23. 

Police Processing and Duties upon Arrest. 

-§ 15A-501. Police processing and duties upon arrest generally. — Upon the 
arrest of a person, with or without a warrant, but not necessarily in the order 
hereinafter listed, a law-enforcement officer: 

5) Must inform the person arrested of the charge against him. 
2) Must, with respect to any person arrested without a warrant and, for 

purpose of setting bail, with respect to any person arrested upon a 
warrant or order of arrest, take the person arrested before a judicial 
official without unnecessary delay. 

(3) May, prior to taking the person before a judicial official, take the person 
arrested to some other place if the person so requests. 

(4) May, prior to taking the person before a judicial official, take the person 
arrested to some other place if such action is reasonably necessary for 
the purpose of having that person identified. 

(5) Must without unnecessary delay advise the person arrested of his right 
to communicate with counsel and friends and must allow him 
reasonable time and reasonable opportunity to do so. (1868-9, c. 178, 
subch. 1, s. 7; Code, s. 1180; Rev., s. 3182; C. S., s. 4548; 1987, c. 257, 
Beas 2,1 op, C- 589, 1969, c. 296; .1973;' ¢. 1286, S21) 

OFFICIAL COMMENTARY 

This section is similar to former § 15-47. Some 
of the provisions of that statute are separately 
covered, and it has been possible to simplify the 
format of this section. 

Subdivisions (3) and (4) are based upon the 
American Law Institute’s Model Code of Pre- 
Arraignment Procedure, Tentative Draft No. 1, 

Editor’s Note. — For note on right to counsel 
in pretrial situations, see 38 N.C.L. Rev. 630 
(1960). 

Opinions of Attorney General. — Mr. Lee J. 
Greer, Prosecutor, Thirteenth Judicial District, 
40 N.C.A.G. 351 (1969). 

Statute Implements Constitutional Rights. 
— To implement the constitutional rights under 
N.C. Const., Art. I, § 23, the General Assembly 
enacted former § 15-47, relating to the duties of 
an arresting officer and similar to this section. 
State v. Hill, 277 N.C. 547, 178 S.E.2d 462 (1971). 

Duty of Officer Making Arrest without 
Warrant. — A police officer within the limits of 
his city may summarily and without warrant 
arrest a person for a misdemeanor committed in 
his presence. But in such case it is the duty of 
the officer to inform the person arrested of the 
charge against him and immediately take him 
before someone authorized to issue criminal 
warrants and have warrant issued, giving him 

Section 3.09 (1) (Alternate Provision) and Stovall 
v. Denno, 388 U.S. 298, 87 S. Ct. 1967, 18 L. Ed. 
2d 1199 (1967). North Carolina statutes formerly 
did not provide such a section. See § 15-24 
(Arrest with a warrant) and 8 15-46 (Arrest 
without a warrant). 

opportunity to provide bail and communicate 
with counsel and friends. Perry v. Hurdle, 229 
N.C. 216, 49 S.E.2d 400 (1948). 

Liability of Officer for Wrongful Delay in 
Procuring Warrant. — A warrant must be 
procured as soon after the arrest as possible 
and, where it appears that this was not done, the 
officer responsible for the arrest is personally 
answerable in damages. Hobbs v. City of 
Washington, 168 N.C. 293, 84 S.E. 391 (1915). 

The rights of communication go with a man 
into jail, and reasonable opportunity to exercise 
them must be afforded by the restraining 
authorities. The denial of the opportunity to 
exercise that right is a denial of the right. State 
v. Wheeler, 249 N.C. 187, 105 S.E.2d 615 (1958); 
State v. Hill, 277 N.C. 547, 178 S.E.2d 462 (1971). 

Right to Communication Includes Right of 
Access. — A defendant is entitled to consult with 
friends and relatives and to have them make 
observations of his person. The right to 
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communicate with counsel and _ friends 
necessarily includes the right of access to them. 
State v. Hill, 277 N.C. 547, 178 S.E.2d 462 (1971). 
Communication Not Limited to Receiving 

Professional Advice. — Under N.C. Const., Art. 
I, § 23, and former § 15-47, a defendant’s 
communication and contacts with the outside 
world were not limited to receiving professional 
advice from his attorney. State v. Hill, 277 N.C. 
547, 178 S.E.2d 462 (1971). 

Right to Communication When Intoxication 

Is Essential Element of Offense. — When one 
is taken into police custody for an offense of 
which intoxication is an essential element, time 
is of the essence. Intoxication does not last. 
Ordinarily a drunken man will “sleep it off” in 
a few hours. Thus, if one accused of driving 
while intoxicated is to have witnesses for his 
defense, he must have access to his counsel, 
friends, relatives, or some disinterested person 
within a relatively short time after his arrest. He 
is entitled to communicate with them 
immediately, and this is true whether he is 
arrested at 2:00 in the morning or 2:00 in the 
afternoon. State v. Hill, 277 N.C. 547, 178 S.E.2d 
462 (1971). 

The denial of request for permission to contact 
counsel as soon as a person is charged with a 
crime involving the element of intoxication is a 
denial of a constitutional right resulting in 
irreparable prejudice to his defense. State v. Hili, 
277 N.C. 547, 178 S.E.2d 462 (1971). 
A defendant’s guilt or innocence under § 

20-138 depends upon whether he is intoxicated 
at the time of his arrest. His condition then is the 
crucial and decisive fact to be proven. 
Permission to communicate with counsel and 
friends is of no avail if those who come to the 
jail in response to a prisoner’s call are not 
permitted to see for themselves whether he is 
intoxicated. In this situation, the right of a 
defendant to communicate with counsel and 
friends implies, at the very least, the right to 
have them see him, observe and examine him, 

with reference to his alleged intoxication. State 
v. Hill, 277 N.C. 547, 178 S.E.2d 462 (1971). 

One who is detained by police officers under 
a charge of driving while under the influence of 
an intoxicant has the same constitutional and 
statutory rights, including the rights given 
under N.C. Const., Art. I, § 23, as any other 
accused. State v. Hill, 277 N.C. 547, 178 S.E.2d 
462 (1971). 

A defendant is entitled to counsel at every 
critical stage of the proceedings against him. 
State v. Hill, 277 N.C. 547, 178 S.E.2d 462 (1971). 
A critical stage has been reached in a 

defendant’s case when, immediately after 
officers have interrogated the defendant and 
conducted their test for sobriety, they charge 
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him with the offense of driving while 
intoxicated, and the denial of counsel at this 
point makes it impossible for a defendant to have 
disinterested witnesses observe his condition 
and to obtain a blood test by a doctor — the only 
means by which defendant might prove his 
innocence. State v. Hill, 277 N.C. 547, 178 S.E.2d 
462 (1971). : 

The fact that a person is defendant’s lawyer 
as well as his friend does not impair his right 
to see the defendant at a critical time of the 
proceedings. State v. Hill, 277 N.C. 547, 178 
§.E.2d 462 (1971). : 

The object of a preliminary hearing is to 
effect a release for one who is held in violation 
of his rights. State v. Chamberlain, 263 N.C. 406, 
139 S.E.2d 620 (1965). 
When the required bail bond is given and 

approved, the accused is to be released. State 

v. Hill, 9 N.C. App. 279, 176 S.E.2d 41 (1970). 
Effect of Violation of Statute. — Former § 

15-47, relating to duties of an arresting officer, 
did not prescribe mandatory procedures 
affecting the validity of a trial. State v. Hargett, 
255 N.C. 412, 121 S.E.2d 589 (1961); Carroll v. 
Turner, 262 F. Supp. 486 (E.D.N.C. 1966); State 
v. McCloud, 276 N.C. 518, 173 S.E.2d 753 (1970); 
State v. Able, 13 N.C. App. 365, 185 S.E.2d 422 
(1971). 

The violation of former § 15-47, in regard to 
bail and the manner of detention of defendant 
under arrest, would not render defendant’s 
voluntary confession incompetent. State v. 
Exum, 213 N.C. 16, 195 S.E. 7 (1938). 

While there are circumstances under which a 
failure to observe the provisions of former 8§ 
15-46 and 15-47, relating to arrest without 
warrant and duties of arresting officers, may 
not affect constitutional rights, yet where an 
offense as serious as robbery with firearms is 
charged, such failure must be given great 
weight in a hearing under the Post-Conviction 
Hearing Act (§ 15-217 et seq.). State v. Graves, 
251 N.C. 550, 112 S.E.2d 85 (1960). 

Confession Held Involuntary. — 
Defendant’s youth, his low mentality, and 
limited education, his incommunicado detention 
and interrogation for 19 hours by a number of 
different police officers who allowed him only 
scant time to rest, the inadequate explanation of 
his constitutional rights and the suggestions 
that it would be better for him to confess, the 
failure of the police to notify his parents or to 
afford him the opportunity to consult with a 
lawyer, and the delay in producing him before 
a magistrate — all of these elements combined 
to establish that defendant’s confession could 
not be deemed a voluntary act and that its 

_ admission into evidence denied him due process 
of law. Thomas v. North Carolina, 447 F.2d 1320 
(4th Cir. 1971). 
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§ 15A-502. Photographs and sib pb ia — (a) A person charged with the 
commission of a felony or a misdemeanor may be photographed and his 
fingerprints may be taken for law-enforcement records only when he has been: 

(i) Arrested or committed to a detention facility, or 
(2) Committed to imprisonment upon conviction of a crime, or 
(3) Convicted of a felony. 

(b) This section does not authorize the taking of photographs or fingerprints 
when the offense charged is a misdemeanor under Chapter 20 of the General 
Statutes, “Motor Vehicles,” for which the penalty authorized does not exceed 
a fine of five hundred dollars ($500.00), imprisonment for six months, or both. 

(c) This section does not authorize the taking of photographs or fingerprints 
of a “child” as defined in G.S. 7A-278, unless the case has been transferred to 
the superior court division pursuant to G.S. 7A-280. 

(d) This section does not prevent the taking of photographs, moving pictures, 
video or sound recordings, fingerprints, or the like to show a condition of 
intoxication or for other evidentiary use. 

(e) Fingerprints or photographs taken pursuant to subsection (a) may be 
forntarded to the State Bureau of Investigation, the Federal Bureau of 
Investigation, or other law-enforcement agencies. (1978, c. 1286, s. 1.) 

OFFICIAL COMMENTARY 

This section carries forward the concept ofthe of Justice. Those provisions have been simplified 
present provisions of the former first two and broadened in some respects, but restricted 
paragraphs of § 114-19 ina more logical location as to motor vehicle and juvenile offenses. 
than in the Chapter dealing with the Department 

§§ 15A-503 to 15A-510: Reserved for future codification purposes. 

ARTICLE 24. 

Initial Appearance. 

§ 15A-511. Initial appearance. — (a) Appearance before Magistrate. — 
(1) A law-enforcement officer making an arrest with or without a warrant 

must take the arrested person without unnecessary delay before a 
magistrate as provided in G.S. 15A-501. 

(2) The magistrate must proceed in accordance with this section, except in 
those cases in which he has the power to determine the matter pursuant 
to G.S. 7A-278. In those cases, if the arrest has been without a warrant, 
the magistrate must prepare a statement of the crime with which the 
defendant is charged. 

(b) Statement by the Magistrate. — The magistrate must inform the 
defendant of: 

(1) The charges against him; 
(2) His right to communicate with counsel and friends; and 
(3) The general circumstances under which he may secure pretrial release. 

(c) Procedure When Arrest Is without Warrant; Magistrate’s Order. — If the 
person has been arrested without a warrant: 

(1) The magistrate must determine whether there is probable cause to 
believe that a crime has been committed and that the person arrested 
committed it, and in the manner provided by G.S. 15A-304(d). 

(2) If the magistrate determines that there is no probable cause the person 
must be released. 
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— 

(3) If the magistrate determines that there is probable cause, he must issue 
a magistrate’s order: 
a. Containing a statement of the crime of which the person is accused 

in the same manner as is provided in G.S. 15A-304(c) for a warrant 
for arrest, and 

b. Containing a finding that the defendant has been arrested without 
a warrant and that there is probable cause for his detention. | 

(4) Following the issuance of the magistrate’s order, the magistrate must 
proceed in accordance with subsection (e) and must file the order with 
any supporting affidavits and records in the office of the clerk. 

(d) Procedure hen Arrest Is Pursuant to Warrant. — If the arrest is made 
pursuant to a warrant, the magistrate must proceed in accordance with- 
subsection (e). 

(e) Commitment or Bail. — If the person arrested is not released pursuant 
to subsection (c), the magistrate must release him in accordance with rticle 26 
of this Chapter, Bail, or commit him to an appropriate detention facility pursuant 
to G.S. 15A-521 pending further proceedings in the case. 

(f) Powers Not Limited to Magistrate. — Any judge, justice, or clerk of the 
General Court of Justice may also conduct an initial Cieepe as 
this section. (1868-9, c. 178, subch. 1, s. 7; Code, s. 11 
4548; 1973, c. 1286, s. 1.) 

rovided in 
0; Rev., s. 3182; C.S:, s. 

OFFICIAL COMMENTARY 

When an arrested person is brought before a 
magistrate, the magistrate may try the matter 
if it is within his jurisdiction. Otherwise, there 
are two possibilities. If the person has been 
arrested without a warrant, and there has been 
no judicial determination of probable cause, the 
magistrate should make that determination, and 
release the defendant if it is lacking. The 
determination is made in the same manner as 
when a warrant is sought. Section 15-46 provided 
for the issuance of a warrant in such a case — 
even though the defendant had already been 
arrested. The new procedure utilizes all of the 
statements in the warrant format, but 

Effect of Failure to Take Arrested Person 
before Magistrate. — Former § 15-46, requiring 

a person arrested without warrant to be taken 
before a magistrate with jurisdiction to issue a 
warrant in the case, did not prescribe mandatory 
procedures affecting validity of trial. Carroll v. 
Turner, 262 F. Supp. 486 (E.D.N.C. 1966); State 
v. Broome, 269 N.C. 661, 153 S.E.2d 384 (1967); 
State v. McCloud, 276 N.C. 518, 173 S.E.2d 753 
(1970); State v. Able, 138 N.C. App. 365, 185 
S.E.2d 422 (1971). 

eliminates the actual order for arrest. At this 
point an order of commitment or bail is 
appropriate if the defendant is not released. 

Of course, if the defendant has been arrested 
under a warrant there already has been an initial 
determination of probable cause, and it is not 
necessary to repeat that step. If the defendant 
is continued in custody, the magistrate must 
proceed to set bail. 

While the steps in this section ordinarily will 
be performed by a magistrate, it was thought 
prudent also to authorize other judicial officers 
to perform these steps (subsection (f)). 

Court did not err in not allowing defendant’s 
motion to quash the warrant charging him with 
resisting arrest for the reason that he was 
arrested without a warrant and was not taken 
before a magistrate as provided by former § 
15-46, because the State Supreme Court has held 
that that section did not prescribe mandatory 
procedures affecting the validity of a trial. State 
v. Foust, 18 N.C. App. 133, 196 S.E.2d 375 (1973). 

§§ 15A-512 to 15A-520: Reserved for future codification purposes. 
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ARTICLE 25. 

Commitment. 

§ 15A-521. Commitment to detention facility pending trial. — (a) 
Commitment. — Every person charged with a crime and held in custody who 
has not been released pursuant to Article 26 of this Chapter, Bail, must be 
committed by a written order of the judicial official who conducted the initial 
appearance as provided in Article 24 to an appropriate detention facility as 
provided in this section. 

(b) Order of Commitment; Modification. — The order of commitment must: 
(1) State the name of the person charged or identify him if his name cannot 

be ascertained. 
(2) Specify the offense charged. 
(3) Designate the place of confinement. 
(4) If release is authorized pursuant to Article 26 of this Chapter, Bail, state 

the conditions of release. If a separate order stating the conditions has 
been entered, the commitment may make reference to that order, a copy 
of which must be attached to the commitment. 

(5) Subject to the provisions of subdivision (4), direct, as appropriate, that 
the defendant be: 
a. Produced before a district court judge pursuant to Article 29 of this 

Chapter, First Appearance before District Court Judge, 
b. Produced before a district court judge for a probable cause hearing 

as provided in Article 30 of this Chapter, Probable-Cause Hearing, 
c. Produced for trial in the district or superior court, or 
d. Held for other specified purposes. 

(6) State the name and office of the judicial official making the order and 
be signed by him. 

The order of commitment may be modified or continued by the same or another 
judicial official by supplemental order. 

(c) Copies and Use of Order, Receipt of Prisoner. — 
(1) The order of commitment must be delivered to a law-enforcement 

officer, who must deliver the order and the prisoner to the detention 
facility named therein. 

(2) The jailer must receive the prisoner and the order of commitment, and 
note on the order of commitment the time and date of receipt. As used 
in this subdivision, “jailer” includes any person having control of a 
detention facility. 

(3) A ei releasing the prisoner pursuant to the terms of the order, or upon 
elivering the prisoner to the court, the jailer must note the time and 

date on the order and return it to the clerk. 
(4) When a judicial official issues an order of commitment, or an order 

supplemental to an order of commitment, a copy must be filed in the 
office of the clerk. The clerk must keep the copy separately available 
until the original order or supplemental order 1s returned to him, at 
which time both may be placed in the case file. Upon a change of venue 
the copies must be transmitted with the other papers in the case. 

(d) Commitment of Witnesses. — If a court directs detention of a material 
witness pursuant to G.S. 15A-8038, the court must enter an order in the manner 
provided in this section, except that the order must: 

(1) State the reason for the detention in lieu of the description of the offense 
charged, and 

(2) Direct that the witness be brought before the appropriate court when 
his testimony is required. (1868-9, c. 178, subch. 3, ss. 24, 32; Code, ss. 
i 1163; Rev., ss. 3230, 3232; C. S., ss. 4597, 4599; 1973, c. 1286, s. 
a 
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OFFICIAL COMMENTARY 

This section essentially carries forward the 
provisions of Article 12 of Chapter 15, 
Commitment to Prison (8§ 15-125, 126, and 127). 

Changes from the old law involve first tying 
the new statute in with the modifications in the 
bail provisions and in the provisions relating to 
probable cause hearings. In addition specific 
designation of the county jail as the place of 
confinement is omitted, and provision is made 
for modification or continuation of the order. 

The subsection relating to copies of the order 
is new. The former statute did not in terms 
require an order, but rather contained a directive 
as to the contents of an order for pretrial 
commitment. In some counties the practice had 

Verbal Order Invalid. — A verbal order of a 
magistrate sending a prisoner to jail, whether 
made before or after the examination on the 

arisen of omitting the order of commitment, and 
simply writing the amount of the bond on the 
face of the warrant. Subsection (a) will require 
the order, and subsection (c) will ensure that the 
officer having the prisoner in custody will have 
the original order, that a copy of every order of 
commitment issued by a judicial officer will be 
on file in the clerk’s office in which it was issued, 
and that if the prisoner is transferred to another 
county, the copy of the order of commitment will 
go to the clerk’s office in that county. This will 
provide a source of information in the clerk’s 
office about the population of the local detention 
facilities. 

warrant, is not a sufficient authority for the 
officer to whom the order is given. State v. 
James, 78 N.C. 455 (1878). 

§§ 15A-522 to 15A-530: Reserved for future codification purposes. 

ARTICLE 26. 

Bail. 

OFFICIAL COMMENTARY 

In formulating its bail provisions, the 
Commission referred to several sources, among 
them D.C. Code, Sections 23-1321 to 23-1332, as 
enacted by the District of Columbia Court 
Reform and Criminal Procedure Act of 1970, and 
A.B.A. Project on Standards for Criminal 
Justice, Standards Relating to Pretrial Release 
(1968). The Commission worked upon several 
successive drafts quite extensively, however, 
and the final product is not recognizably similar 
to the provisions of any other jurisdiction. 

The major changes proposed in our bail laws 
are: 

(1) Making bail on appeal from superior court 
discretionary in all cases. 

(2) Inserting a carefully worked out 
procedure which is designed to result in more 
efficient handling of bond forfeitures. No person 
as to whom a judgment on a forfeiture remains 
outstanding for more than 10 days may become 
surety on any bail bond in the judicial district so 
long as the judgment remains unsatisfied. 

§ 15A-531. Definitions. 

A proposal of the Commission to give the bail- 
setting official the option of authorizing release 
on a bail bond to be secured with a deposit of 10% 
of the amount of the bond with the clerk was 
removed in the course of passage by the General 
Assembly. 

The Commission discussed the professional 
bail bondsman. It finally decided that he still 
provides a service in a number of counties, and 
except for § 15A-541 the Article does not 
mention the professional bondsman. He is 
treated in law as any other person acting as a 
surety upon a bail bond, although certain 
restrictive provisions are obviously written with 
the bondsman in mind. The Commission also 
discussed the advisability of revising the 
provisions relating to licensing of professional 
bondsmen in Chapter 85A of the General 
Statutes, and making that Chapter applicable to 
all counties. In the press of its work, however, 
the Commission never found time to develop this 
as part of its 1973 proposal. 

As used in this Article the following definitions 
apply unless the context clearly requires otherwise: 
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(1) Bail Bond. — An undertaking by the Ha cies to appear in court as 
required upon penalty of forfeiting bail to the State of North Carolina 
in a stated amount. Bail bonds include an unsecured appearance bond, 
a premium-secured appearance bond, an appearance bond secured by 
a cash deposit of the full amount of the bond, an appearance bond 
secured by a mortgage pursuant to G.S. 109-25, and an appearance bond 
secured by at least one solvent surety. 

(2) Obligor. — A principal or a surety on a bail bond. 
(3) Principal. — A defendant or material witness obligated to appear in 

court as required upon penalty of forfeiting bail under a bail bond. 
(4) Surety. — One who, with the principal, is liable for the amount of the 

bail bond upon forfeiture of bail. (1978, c. 1286, s. 1.) 

OFFICIAL COMMENTARY 

The reference in § 15A-531(1) to “premium- 

secured appearance bond” is to the bond issued 
by the clerk upon a deposit of 10% of the face 
amount. In amending Article 26 to delete 

Cross References. — As to release prior to 
trial or hearing otherwise than on bail, see § 

15-103.1. As to authority of chief judges to 
recommend policies on use of bail and other 
forms of release, see § 15-103.2. As to mortgage 

provisions pertaining to this type of bond, the 
General Assembly overlooked the phrase in 
subdivision (1). 

in lieu of security for appearance, see § 109-25. 
Editor’s Note. — For comment on bail in 

North Carolina, see 5 Wake Forest Intra. L. Rev. 
300 (1969). 

§ 15A-532. Persons authorized to determine conditions for release. — 
Judicial officials may determine conditions for release of persons brought before 
them, in accordance with this Article. (1973, c. 1286, s. 1.) 

OFFICIAL COMMENTARY 

This section builds upon the definition of 
“judicial officia!” in § 15A-101(5). 

§ 15A-533. Right to pretrial release in capital and noncapital cases. — (a) 
A defendant charged with a noncapital offense must have conditions of pretrial 
release determined, in accordance with G.S. 15A-534. 

(b) A judge may determine in his discretion whether a defendant charged with 
a capital offense may be released before trial. If he determines release is 
warranted, the judge must authorize release of the defendant in accordance with 
G.S. 15A-534. (1973, c. 1286, s. 1.) 

OFFICIAL COMMENTARY 

The shift to the word “judge”’ in subsection (b) 
is intentional. The section restates in simplified 

fashion the provisions of former 8 15-102 and § 
15-103. 
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Editor’s Note. — For note on right to pretrial 
release when charged with capital offense, see 
6 Wake Forest Intra. L. Rev. 327 (1970). 

§ 15A-534. Procedure for determining conditions of pretrial release. — (a) 
In determining conditions of pretrial release a judicial official must impose one 
of the following conditions: 

(1) Release the defendant on his written promise to appear. 
(2) Release the defendant upon his execution of an unsecured appearance 

bond in an amount specified by the judicial official. 
(3) Place the defendant in the custody of a designated person or 

organization agreeing to supervise him. 
(4) Require the execution of an appearance bond in a specified amount 

secured by a cash deposit of the full amount of the bond, by a mortgage 
ursuant to G.S. 109-25, or by at least one solvent surety. 

If condition (3) is imposed, however, the defendant may elect to execute an 
appearance bond under subdivision (4). If a judicial official orders release of a 
defendant under conditions (1), (2), or (3), he may also place restrictions on the 
travel, associations, conduct, or place of abode of the defendant. 

(b) The judicial official in granting pretrial release must impose condition (1), 
(2), or (3) in subsection (a) above unless he determines that such release will not 
reasonably assure the appearance of the defendant as required; will pose a 
danger of injury to any person; or is likely to result in destruction of evidence, 
subornation of perjury, or intimidation of potential witnesses. Upon making the 
determination, the judicial official must then impose condition (4) in subsection 
(a) above instead of condition (1), (2), or (8). 

(c) In determining which conditions of release to impose, the judicial official 
must, on the basis of available information, take into account the nature and 
circumstances of the offense charged; the weight of the evidence against the 
defendant; the defendant’s family ties, employment, financial resources, 
character, and mental condition; the length of his residence in the community; 
his record of convictions; his history of flight to avoid prosecution or failure to 
appear at court proceedings; and any other evidence relevant to the issue of 
pretrial release. 

(d) The judicial official authorizing pretrial release under this section must 
issue an appropriate order containing a statement of the conditions imposed, if 
any; inform the defendant in writing of the penalties applicable to violations of 
the conditions of his release; and advise him that his arrest will be ordered 
immediately upon any violation. The order of release must be filed with the clerk 
and a copy given the defendant. 

(e) A magistrate or a clerk may modify his pretrial release order at any time 
prior to the initial appearance before the district court judge. At or after such 
initial myer except when the conditions of pretrial release have been 
reviewed by the superior court pursuant to G.S. 15A-539, a district court judge 
may modify a pretrial release order of the magistrate or clerk or any pretrial 
release order entered by him at any time prior to: 

(1) In Hie case tried in the district court, the noting of an appeal; 
an 

(2) In a case in the original trial jurisdiction of the superior court, the 
binding of the defendant over to superior court after the holding, or 
waiver, of a probable-cause hearing. 

After a case is before the superior court, a superior court judge may modify the 
pretrial release order of a magistrate, clerk, or district court judge, or any such 
order entered by him, at any time prior to the time set out in G.S. 15A-536(a). 

(f) For good cause shown any judge may at any time revoke an order of 
pretrial release. Upon application of any defendant whose order of pretrial 
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release has been revoked, the judge must set new conditions of pretrial release 
in accordance with this Article. 

) In imposing conditions of pretrial release and in modifying and revoking 
orders of release under this section, the judicial official must take into account 
all evidence available to him which he considers reliable and is not strictly bound 
by the rules of evidence applicable to criminal trials. 

(h) A bail bond posted pursuant to this section is effective and binding upon 
the obligor throughout all stages of the proceeding in the trial division of the 
General Court of Justice until the entry of judgment in the district court from 
which no papas is taken or the entry of judgment in the superior court. The 
obligation o an obligor, however, is terminated at an earlier time if: 

(1) A judge authorized to do so releases the obligor from his bond; or 
(2) The principal is surrendered by a surety in accordance with G.S. 15A-540; 

or 
(3) The proceeding is terminated by voluntary dismissal by the State before 

forfeiture is ordered under G.S. 15A-544(b); or 
(4) Prayer for judgment has been continued indefinitely in the district court. 

(1973, c..1286,-s. 1:) 

OFFICIAL COMMENTARY 

This section differs from the prior law in 
expressly favoring the policy that pretrial 
release of the defendant should be effected 
under the three conditions that do not depend 
upon the defendant’s financial condition. 
Subsection (b). Only if the official determines 
that none of those conditions will assure the 
appearance of the defendant or protect against 
other possible harm may he impose _ the 
requirement that the defendant post a secured 
bond. Although the other possible harm may 
affect which conditions are imposed, the 
Commission steered clear of the 
preventive-detention controversy. The proposal 
allows the defendant to elect to post a secured 
bail bond rather than to be subjected to release 
in someone’s custody, and his dangerousness 
and potential for harm, other than the risk of 
nonappearance, are not factors to be considered 
in setting the conditions of release on the 
secured bail bond. See subsection (a). 

Accused May Deposit Cash. — The law 
contemplates that a defendant in a criminal 
prosecution may give security for his 
appearance to answer to the charge and the 
Supreme Court has held that the fact that 
defendant of his own volition, chooses to deposit 
the amount of the bond required in cash is not 
a violation of the statute, but a compliance with 
its spirit and meaning. White v. Ordille, 229 N.C. 
490, 50 S.E.2d 499 (1948), citing State v. Mitchell, 
151 N.C. 716, 66 S.E. 202 (1909). 

Cash deposited by accused as security for his 

appearance remains his property subject to the 
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Subsection (d) requires the defendant to be 
given a copy of the pretrial release order. Thus 
the defendant will have in written form a 
statement of the conditions imposed on him and 
notice of the penalties for failure to appear as 
required. 

There are special provisions relating to 
modification or revocation of pretrial release 
orders tailored to the various pretrial stages in 
subsection (e). The general modification or 
revocation provisions as to all release orders are 
in § 15A-588 to § 15A-540. Because of the need 
on occasion to act swiftly to revoke conditions 
of release which may not be adequate to keep a 
defendant from fleeing prior to trial, subsection 
(f) allows revocation by any judge at any time. 
Presumably a district court judge would not 
revoke an order of release of a superior court 
judge without excellent cause. 

Subsection (h) carries forward in modified 
form the provisions of § 15-104.1(a). 

conditions of a recognizance, the magistrate 
becoming the custodian of the cash for the 
benefit of the State only insofar as the debt of 
accused to the State is concerned. If defendant 
fails to perform the conditions, the deposit will 
be subject to forfeiture. But if he performs the 
conditions, the cash deposit would be returnable 
to him. This is a right which he may enforce 
against the custodian of the deposit. White v. 
Ordille, 229 N.C. 490, 50 S.E.2d 499 (1948). 

And Is Liable to Attachment. — A defendant 
in a criminal prosecution who is a nonresident of 
the State, and who voluntarily deposits cash in 
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lieu of bond for his appearance for a preliminary garnishment at the instance of his creditor 
hearing, has such property right and interest in pending such preliminary hearing. White v. 
the deposit as is liable to attachment and Ordille, 229 N.C. 490, 50 S.E.2d 499 (1948). 

§ 15A-535. Issuance of policies on pretrial release. — Subject to the 
provisions of this Article, the senior resident superior court judge of each judicial 
district in consultation with the chief district court judge must devise and issue 
recommended policies to be followed within the district in rag aot whether, 
and upon \ he conditions, a defendant may be released before trial. (1973, c. 
1286; sade 

OFFICIAL COMMENTARY 

The section changes the provision of § 15-103.1 duty upon the senior resident superior court 
that the chief district court judge in each district judge of the district, after consultation with the 
issues policies on bail matters. The bill puts this chief district court judge. 

§ 15A-536. Release after conviction in the superior court. — (a) A 
defendant whose guilt has been established in the superior court and is either 
awaiting sentence or has filed an appeal from the judgment entered may be 
oe released upon conditions in accordance with the provisions of this 
Article. 

(b) If release is ordered, the judge must impose the conditions set out in G.S. 
15A-534(a) which will reasonably assure the presence of the defendant when 
required and provide adequate protection to persons and the community. If no 
single condition gives the assurance, the judge may impose the condition in G.S. 
15A-534(a)(3) in addition to any other condition and may also, or in lieu of the 
condition in G.S. 15A-534(a)(3), place restrictions on the travel, associations, 
conduct, or place of abode of the defendant. 

(c) In determining what conditions of release to impose, the judge must, on 
the basis of available information, consider the appropriate factors set out in 
G.S. 15A-534(c). 

(d) A judge authorizing release of a defendant under this section must issue 
an appropriate order containing a statement of the conditions imposed, if any; 
inform the defendant in writing of the penalties applicable to violations of the 
conditions of his release; and advise him that his arrest will be ordered 
immediately upon any such violation. The order of release must be filed with 
the clerk and a copy given the defendant. 

(e) An order of release may be modified or revoked by any superior court 
judge who has ordered the release of a defendant under this section or, if that 
judge is absent from the judicial district, by any other superior court judge. If 
the defendant is placed in custody as the result of a revocation or modificanen 
of an order of release, the defendant is entitled to an immediate hearing on 
whether he is again entitled to release and, if so, upon what conditions. 

(f) In imposing conditions of release and in modifying and revoking orders 
of release under this section, the judge must take into account all evidence 
available to him which he considers reliable and is not strictly bound by the rules 
of evidence applicable to criminal trials. (1973, ¢. 1286, s. 1.) 

OFFICIAL COMMENTARY 

This section parallels § 15A-534, except that discretionary with the judge. Section 15-183 
after conviction in superior court release is granted absolute right to bail on appeal in 

182 



§ 15A-537 

noncapital cases, and gave a discretionary right 
on appeal when a sentence of life imprisonment 
had been imposed in a capital case. This section 
would authorize bail to be set or denied in a 
judge’s discretion in all cases — including capital 
cases. 

It should be noted that § 15A-534(h) continues 
the origina! bail bond in force until final 

In General. — In the absence of statute, an 
accused would have no right to bail pending an 
appeal. State v. Bradsher, 189 N.C. 401, 127S.E. 
349 (1925). 

There is no right under the United States 
Constitution to have bond pending appeal, either 
in State or federal court. Reddy v. Snepp, 357 F. 
Supp. 999 (W.D.N.C. 1973). 

ART. 26. BAIL 8 15A-538 

judgment in superior court unless the judge 
sooner releases the obligor. Presumably in a 
case in which there would be a delay between the 
verdict or plea of guilty and the sentencing, and 
the judge determined that the risk of flight had 
materially increased, the judge would terminate 
the original conditions of pretrial release and 
allow release, if at all, under this section. 

Amount of Bail. — The question of the 
amount to be fixed for bond pending appeal is 
largely in the discretion of the court below. State 
v. Parker, 220 N.C. 416, 17 S.E.2d 475 (1941); 
Reddy v. Snepp, 357 F. Supp. 999 (W.D.N.C. 
1973). 

§ 15A-537. Persons authorized to effect release. — (a) Following any 
authorization of release of any person in accordance with the provisions of this 
Article, any judicial official, or in the absence of a judicial official, the sheriff 
or any law-enforcement officer having custody must effect the release of the 
person upon the official’s satisfying himself that the conditions of release, if any, 
have been met. In no event shall there be civil liability to any judicial official, 
sheriff, or law-enforcement officer for his actions in good faith pursuant to this 
subsection. 

(b) A sheriff or other officer having custody of any person who has been 
imprisoned because of failure to meet conditions (8) or (4) of G.S. 15A-534(a) must 
release him upon determination that the conditions imposed by the judicial 
official authorizing release have been met. Any surety bond taken by the officer 
is to be regarded in every respect as any other bail bond. Upon the release of 
the person in question, the officer must file a return and with it the bond, deposit, 
or mortgage, if any, with the clerk. 

(c) For the limited purposes of this section, any officer acting under the 
authority of this section may administer oaths to sureties and take other actions 
piety in carrying out the duties imposed by this section. (1978, c. 1286, s. 
iF 

OFFICIAL COMMENTARY 

Subsection (a) as introduced concerned only 
judicial officials and made it plain that in 
addition to the order setting conditions of 
release that there must also, except as provided 
in subsections (b) and (c), be an order of the 
judicial official directing release from custody. 
As revised in the General Assembly, however, 
the subsection seems to authorize 
law-enforcement officers to effect release at any 

time after conditions of release have been set 
and a judicial official is absent — upon the 
officer’s determination that the conditions of 
release are met. This makes the part of 
subsection (b) restricting that type of release to 
situations after imprisonment redundant. 

Subsections (b) and (c) carry forward in 
modified form the provisions of § 15-108. 

§ 15A-538. Modification of order on motion of person detained; 
substitution of surety. — (a) A person who is detained or objects to the 
conditions required for his release which were imposed or allowed to stand by 
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order of a district court judge may apply in writing to a superior court judge 
to modify the order. 

(b) The power to modify an order includes the power to substitute sureties 
upon any bond. Substitution or addition of acceptable sureties may be made at 
the request of any obligor on a bond or, in the interests of justice, at the request 
of a solicitor under the provisions of G.S. 15A-539. (1973, c. 1286, s. 1.) 

OFFICIAL COMMENTARY 

Traditionally a defendant sought to have bail 
reduced or the conditions of release modified by 
the habeas corpus procedure. The Commission’s 
policy as reflected in this section is to build into 
the procedure at various stages a requirement 

that conditions of release be reviewed. In 
addition, this section permits the defendant or 
any other obligor to request modification, 
including a substitution of sureties. 

§ 15A-539. Modification upon motion of solicitor. — A solicitor may at any 
time apply to an appropriate district court judge or superior court judge for 
modification or revocation of an order of release under this Article. (1973, c. 
1286, "st1) 

OFFICIAL COMMENTARY 

This section ties in with the previous one. If 
a solicitor believes that conditions of release 
imposed are not adequate to insure the 
defendant’s appearance, or that the surety on 
defendant’s bond is not solvent, he may apply to 
the appropriate judge for an order modifying the 
conditions. If modification is sought, and the 

order has been made or allowed to stand by a 
district court judge, subsection (a) indicates that 
the solicitor must apply to a superior court 
judge. In other cases, the modification and 
revocation provisions in 8 15A-534(e) and (f) 
should be consulted. Compare § 15A-536(e). 

§ 15A-540. Surrender of a principal by a surety; setting new conditions of 
release. — (a) A surety may surrender his principal to the sheriff of the county 
in which the principal is bonded to appear. A surety may arrest his principal for 
the purpose of returning him to the sheriff. Upon surrender of the principal the 
sheriff must provide a receipt to the surety, a copy of which must be filed with 
the clerk. Upon application by the surety after the surrender of the sey fea 
before the forfeiture of bail under G.S. 15A-544(b), the clerk must exonerate him 
from his bond. 

(b) A principal surrendered by his surety is entitled to an immediate hearing 
on whether he is again entitled to release and, if so, upon what conditions. (1978, 
c. 1286, s. 1.) 

OFFICIAL COMMENTARY 

This section carries forward the provisions of 
§ 15-122 and § 15-123. The Commission debated 
whether to retain the arrest provision, and 

decided that in some cases the professional 
bondsman would be more effective in tracking 
down an absent defendant than regular 

law-enforcement officers. The power of the 
judge to reduce the amount of the bond 
forfeiture provides an incentive to the bondsman 
to bring the defendant to court even though he 

_ has once failed to appear. 
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§ 15A-541. Persons prohibited from becoming surety. — (a) No sheriff, 
deputy sheriff, other law-enforcement officer, judicial official, attorney, parole 
officer, probation officer, jailer, assistant jailer, employee of the General Court 
of Justice, other public employee assigned to duties relating to the 
administration of criminal justice, or spouse of any such person may in any case 
become surety on a bail bond for any person other than a member of his 
immediate family. In addition no person covered by this section may act as agent 
for any bonding company or professional bondsman. No such person may have 
an interest, directly or indirectly, in the financial affairs of any firm or 
SSO whose ee business is acting as bondsman. 

(b) A violation of this section is a misdemeanor punishable by a fine not to 
exceed five hundred dollars ($500.00), imprisonment for not more than six 
months, or both. (1978, c. 1286, s. 1.) 

OFFICIAL COMMENTARY 

This section expands upon the provisions 
contained in § 15-107.1. 

Cross Reference. — For similar provisions 
applicable only to magistrates, their spouses and 
employees, etc., see § 15-107.1. 

§ 15A-542. False qualification by surety. — (a) No person may sign an 
appearance bond as surety knowing or having reason to know that he does not 
own sufficient bropenty over and above his exemption allowed by law to enable 
him to pay the bond should it be ordered forfeited. 

(b) A violation of this section is a misdemeanor punishable by a fine not to 
exceed five hundred dollars ($500.00), imprisonment for not more than six 
months, or both. (1973, c. 1286, s. 1.) 

OFFICIAL COMMENTARY 

The Commission decided against freighting its sought to be cured by licensing may be 
1973 bail recommendations with any proposals’ eliminated by the misdemeanor of false 
concerning direct regulation or licensing of qualification by surety. 
commercial bondsmen. However, certain abuses 

§ 15A-543. Penalties for failure to appear. — (a) In addition to forfeiture 
imposed under G.S. 15A-544, any person released pursuant to this Article who 
willfully fails to appear before any court or judicial official as required is subject 
to the criminal penalties set out in this section. 

(b) A violation of this section is a felony punishable by a fine not to exceed 
Eee pagueand dollars ($3,000), imprisonment for not more than three years, or 

oth, if: 
(1) ae violator was released in connection with a felony charge against 

im; or 
(2) The violator was released under the provisions of G.S. 15A-536. 

(c) If, except as provided in subsection (b) above, a violator was released in 
connection with a misdemeanor charge against him, a violation of this section 
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is a misdemeanor punishable by a fine not to exceed five hundred dollars 
($500.00), imprisonment not to exceed six months, or both. (1978, c. 1286, s. 1.) 

OFFICIAL COMMENTARY 

This section makes willful failure to appear a connection with a felony, or a misdemeanor after 
criminal offense in a bail bond case as well as _ conviction in superior court, the failure to appear 
when a defendant was released on his Own is a felony. 
recognizance. If the violator was released in’ 

§ 15A-544. Forfeiture. — (a) By entering into a bail bond the obligor submits 
himself to the jurisdiction of the court and irrevocably appoints the clerk as his 
agent for any proceedings with reference to the bond. His liability may be 
enforced on motion without the necessity of an independent action. 

(b) If the principal does not comply with the conditions of the bail bond, the 
court having juriaeigai must enter an order declaring the bail to be forfeited. 
If forfeiture is ordered by the court, a copy of the order of forfeiture and notice 
that judgment will be entered upon the order after 30 days must be served on 
each obligor. Service is to be made by the sheriff by delivery of the order and 
notice to him or by delivery at his dwelling house or place of abode with some 
person of suitable age aed discretion residing therein. If the sheriff is unable 
to effect service because an obligor cannot be found or has no dwelling house 
or place of abode known to the sheriff, he must file a return to this effect; the 
clerk must then mail a copy of the order of forfeiture and notice to the obligor 
at his address of record and note on the original the date of mailing. Service is 
complete three days after the mailing. 

(c) If the principal does not appear before the court having jurisdiction within 
30 days of the date of service, or on the first day of the next session of court 
commencing more than 30 days after the date of service, and satisfy the court 
that his appearance on the date set was impossible or that his failure to appear 
was without his fault, the court must enter judgment for the State against the 
principal and his sureties for the amount of the bail and the costs of the 
proceedings. If the principal appears within the time allowed following the date 
of service and satisfies the court that his appearance on the date set was 
impossible or that his failure to appear was without his fault, the order of 
forfeiture must be set aside. If the principal appears but is unable to satisfy the 
court that his appearance on the date set was impossible or that his failure to 
appear was without his fault, but the court determines that justice does not 
require the forfeiture of the full amount of the bond, the court may enter 
ju ee in an amount it considers eet 

(d) To facilitate the procedure under this section, the clerk in each county must 
present a forfeiture roll at the first session of superior court commencing more 
than 30 days after the entry of any order of forfeiture in either the district or 
superior court. The forfeiture roll must list the names of all principals as to 
which forfeiture has been ordered in the county in the past three years and as 
to which: judgments of forfeiture against obligors have not been entered or, if 
entered, not yet satisfied by execution. In addition, the forfeiture roll must show 
the amount of the bond ordered forfeited in each case and the names of all 
sureties liable on each bond. 

(e) At any time within 90 days after entry of the judgment against a principal 
or his surety, or on the first day of the next session of court commencing more 
than 90 days after the entry of the judgment, the court may direct that the 
judgment be remitted in whole or in part, upon such conditions as the court may 
impose, if it appears that justice requires the remission of part or all of the 
juagment. 
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(f) If a judgment has not been remitted within the period provided in 
subsection (e) above, the clerk must issue execution on the judgment within 30 
days, and remit the clear proceeds to the county for use in maintaining free 
aiblie schools. Any clerk who fails to perform his duty as required in this 
‘subsection is subject to a penalty of five hundred dollars ($500.00). 

(g) If a return of execution upon a judgment against an obligor remains 
unsatisfied for 10 days, the obligor may not become surety on any bail bond in 
the judicial district so long as the judgment remains unsatisfied. 
(h) For extraordinary cause shown, the court which has entered judgment 

upon a forfeiture of a bond may, after execution, remit the judgment in whole 
or in part and order the clerk to refund such amounts as the court considers 
appropriate. Any person moving for remission of judgment must do so by 
verified petition, and a copy of the petition must be served upon the attorney 
for the county school board at least three working days prior to the hearing on 
the motion. The moving party must notify the attorney for the school board of 
the time and place of the hearing, and such attorney, if he so desires, must be 
given an opportunity to appear and be heard. If money has been paid to the 
county pursuant to execution on a judgment of forfeiture, it must refund to the 
person entitled the amount of any remission granted under the terms of this 
subsection upon receipt of a certified copy of the judgment of remission from 
the clerk. (1868-9, c. 178, subch. 2, s. 10; Code, s. 1225; Rev., s. 3214; C. S., s. 
4582; 1978, c. 1286, s. 1.) 

OFFICIAL COMMENTARY 

This section attempts to set up an orderly 
procedure for forfeiture. Forfeiture actions are 
to be handled by motion; no separate action need 
be instituted by the State. Key provisions of the 

are constantly reminded of the forfeiture 
problem — in hopes that they will be spurred to 
action. 

(2) An obligor on a bail bond, which would 
revised procedure include: 

(1) The clerk must periodically present district 
and superior court judges with a forfeiture roll. 
This is intended to make sure that court officials 

include the surety and the principal, may not 
become surety on any bail bond in the judicial 
district so long as a forfeiture judgment has 
remained unsatisfied for more than 10 days. 

Cross Reference. — As to forfeiture of bail, 
see also 8§ 15-110 through 15-124. 

§ 15A-545: Reserved for future codification purposes. 

OFFICIAL COMMENTARY 

This section, pertaining to the procedure 
applicable to the premium-secured appearance 
bond, was deleted by the General Assembly. 

§ 15A-546. Contempt. — Nothing in this Article is intended to interfere with 
5 prevent the exercise by the court of its contempt powers. (1978, c. 1286, s. 

§ 15A-547. Right to habeas corpus. — Nothing in this Article is intended 
to abridge the right of habeas corpus. (1973, c. 1286, s. 1.) 
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ARTICLE 27. 

§§ 15A-548 to 15A-574: Reserved for future codification purposes. 

ARTICLE 28. 

§§ 15A-575 to 15A-600: Reserved for future codification purposes. 

SUBCHAPTER VI. PRELIMINARY PROCEEDINGS. 

ARTICLE 29. 

First Appearance before District Court Judge. 

OFFICIAL COMMENTARY 

In cases in the original jurisdiction of the 
superior court, primarily felonies, the defendant 
must be brought as soon as possible before a 
district court judge. No witnesses are required 
at this first appearance. The main purposes of 
it are: 

(1) To make sure the defendant’s right to 
counsel is assured for the further proceedings. 

(2) To determine the sufficiency of the charge. 
(3) To review or determine the conditions of 

pretrial release. 
(4) Set the date for, or secure a waiver of, the 

probable-cause hearing. 
A defendant may not waive this first 

appearance before the judge, but he may appear 
through counsel. Section 15A-601(a) states that 
it is not a critical stage of the proceedings. 

This step in the procedure is a new one so far 
as our statutes are concerned, though something 
of this nature has been utilized in several 
districts. It is considered important to have a 
district court judge process cases slated for trial 
in superior court at an early stage. Many delays 

are caused now when a defendant shows up at 
subsequent proceedings without counsel; a 
prime responsibility of the judge is to make sure 
the defendant has or gets counsel. Also, a date 
set by a judge for a probable-cause hearing is 
more likely to be met by the parties, without a 
continuance, than one set by a magistrate. 

In drafting this Article and Article 30, 
Probable-Cause Hearing, the Commission 
consulted, among others, the following: Article 
180 of the New York Criminal Procedure Law; 
a preliminary draft of what is now American 
Law Institute, A Model Code of 
Pre-Arraignment Procedure — Tentative Draft 
No. 5, Article 310, First Appearance (1972); and 

Committee on Rules of Practice and Procedure 
of the Judicial Conference of the United States, 
Preliminary Draft of Proposed Amendments to 
the Federal Rules of Criminal Procedure for the 
United States District Courts, Rules 5 (Initial 
Appearance Before the Magistrate) and 5.1 
(Preliminary Examination) (January 1970). 

§ 15A-601. First appearance before a district court judge; right in felony 
and other cases in original jurisdiction of superior court; consolidation of 
first appearance before magistrate and before district court judge. — (a) Any 
defendant charged in a magistrate’s order under G.S. 15A-511 or criminal 
process under Article 17 of this Chapter, Criminal Process, with a crime in the 
original jurisdiction of the superior court must be brought before a district court 
judge in the judicial district in which the crime is charged to have been 
committed. This first appearance before a district court judge is not a critical 
stage of the proceedings against the defendant. 

(b) When a district court judge conducts an initial appearance as provided in 
G.S. 15A-511, he may coneolidats those proceedings and the proceedings under 
this Article. 

(c) Unless the defendant is released pursuant to Article 26 of this Chapter, 
Bail, first Peete before a district court judge must be held within 96 hours 
after the defendant is taken into custody or at the first regular session of the 
district court in the county, whichever occurs first. If the defendant is not taken 
into custody, or is released pursuant to Article 26 of this Chapter, Bail, within 
96 hours after being taken into custody, first appearance must be held at the 
next session of district court held in the county. With the consent of the 
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defendant and the solicitor, it may be continued for not more than seven 
additional days, or until the next session of district court, whichever period is 
greater. The defendant may not waive the holding of the first appearance before 
a district court judge but he need not appear personally if he is represented by 

_ counsel at the proceeding. (1973, c. 1286, s. 1.) 

OFFICIAL COMMENTARY 

The first appearance is required to occur in all 
events within 96 hours if the defendant is in 
custody. In some counties with infrequent 
regular sessions of court, this will require that 
a district court judge come into the county for 

to another county in the district to appear before 
a district court judge. It should be noted that 
Article 3, Venue, sets pretrial venue except for 
the probable-cause hearing in the judicial district 
rather than the county. 

a special session or that the defendant be taken 

§ 15A-602. Warning of right against self-incrimination. — Except when 
he is accompanied by his counsel, the judge must inform the defendant of his 
right to sei silent and that anything he says may be used against him. (1973, 
Ce1ZsG, 8. 1. 

OFFICIAL COMMENTARY 

Section 15-89 required that a defendant at a 
preliminary hearing be advised of his right to 
silence; this provision, borrowing from the 

Miranda warnings, also tells him that anything 
he does say can be used against him. 

§ 15A-603. Assuring defendant’s right to counsel. — (a) The judge must 
determine whether the defendant has retained counsel or, if indigent, has been 
assigned counsel. 

(b) If the defendant is not represented by counsel, the judge must inform the 
defendant that he has important legal rights which may be waived unless 
asserted in a timely and proper manner cH that counsel may be of assistance 
to the defendant in advising him and acting in his behalf. The judge must inform 
the defendant of his right to be represented by counsel and that he will be 
furnished counsel if he is indigent. 

(c) If the defendant asserts that he is indigent and desires counsel, the judge 
must proceed in accordance with the provisions of Article 36 of Chapter 7A of 
the General Statutes. 

(d) If the defendant is found not to be indigent and indicates that he desires 
to be represented by counsel, the judge must inform him that he should obtain 
counsel promptly. 

(e) If the defendant desires to waive representation by counsel, the waiver 
must be in writing in accordance with the provisions of Article 36 of Chapter 
eos mee aan Statutes except as otherwise provided in this Article. (1973, 
C. os. |. 

OFFICIAL COMMENTARY 

This provision is intended to _ place 
responsibility on the judge to take the necessary 
steps to see that the defendant secures counsel 

for the next stages of the proceedings — or to 
see that a valid waiver of counsel is entered. 
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§ 15A-604. Determination of sufficiency of charge. — (a) The judge must 
examine each criminal process or magistrate’s order and determine whether 
each charge against the defendant charges a criminal offense within the original 
jurisdiction of the superior court. 

(b) If the judge determines that the process or order fails to charge a criminal 
offense within the original jurisdiction of the superior court, he must notify the 
solicitor and take further appropriate action, including one or more of the 
following: 

(1) oe the charge. 
(2) Permit the State to amend the statement of the crime in the process or 

order. 7 
(3) Continue the proceedings, for not more than 24 hours, to permit the- 

State to initiate new charges. 
(4) With the consent of the solicitor, set the case for trial in the district court 

if the charge is found to be within the original jurisdiction of the district 
court. (1973, ¢: 1286, s: 1.) 

OFFICIAL COMMENTARY 

The judge must review the charge to make _ the defendant from taking this opportunity to 
sure it is properly stated. Doing this here may flee the jurisdiction. See the commentary to § 
save much trouble later. The section contains 15A-956. 
two new provisions: (2) The section allows the case to be set for 

(1) If there is a technical defect in the charge _ trial in district court if it turns out to be in the 
but the facts indicate the defendant has _ jurisdiction of the district court. The consent of 
committed an offense, the judge may continue _ the solicitor is required for this type of diversion 
the proceedings up to 24 hours. This is to keep _ of the case. 

§ 15A-605. Additional proceedings at first appearance before judge. — The 
judge must: 

(1) Inform the defendant of the charges against him; 
(2) Determine that the defendant or his counsel has been furnished a copy 

of the process or order; and 
(3) Determine or review the defendant’s eligibility for release under Article 

26 of this Chapter, Bail. (1973, c. 1286, s. 1) 

§ 15A-606. Demand or waiver of probable-cause hearing. — (a) The judge 
must schedule a probable-cause hearing unless the defendant waives in writing 
his right to such hearing. A defendant represented by counsel, or who desires 
to be represented by counsel, may not before the date of the scheduled hearing 
waive his right to a probable-cause hearing without the written consent of the 
defendant and his counsel. 

(b) Evidence of a demand or waiver of a probable-cause hearing may not be 
admitted at trial. 

(c) If the defendant waives a probable-cause hearing, the district court judge 
must bind the defendant over to the superior court for further proceedings in 
accordance with this Chapter. 

(d) If the defendant does not waive a probable-cause hearing, the district court 
judge must schedule a hearing not later than 15 working days following the 
initial appearance before the district court judge; if no session of the district 
court is scheduled in the county within 15 working days, the hearing must be 
scheduled for the first day of the next session. The hearing may not be scheduled 
sooner than five working Si fe following such initial appearance without the 
consent of the defendant and the solicitor. 

(e) [If an unrepresented defendant is not indigent and has indicated his desire 
to be represented by counsel, the district court judge must inform him that he 
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has a choice of appearing without counsel at the probable-cause hearing or of 
securing the attendance of counsel to represent him at the hearing. The judge 
must further inform him that the judge presiding at the hearing will not continue 
the hearing because of the absence of counsel except for extraordinary cause. 

(f) Upon a showing of good cause, a scheduled probable-cause hearing may 
’ be continued by the district court upon timely motion of the defendant or the 
State. Except for extraordinary cause, a motion is not timely unless made at 
least 48 hours prior to the time set for the probable-cause hearing. 

(g) If after the first appearance before a district court judge a defendant with 
consent of counsel desires to waive his right to a probable-cause hearing, he may 
do so in writing filed with the court signed by defendant and his counsel. Upon 
ea the defendant must be bound over to the superior court. (1978, c. 1286, 
Syed. 

OFFICIAL COMMENTARY 

If a defendant fully apprised of his rights does 
not wish to have a lawyer and also wishes to 
waive the probable-cause hearing, he may do so. 
But if he has counsel or wishes to have counsel, 
whether appointed or retained, waiver is only 
allowed if the defendant and his counsel waive 
in writing — either at the first appearance 
before the judge, or at a later time prior to the 
scheduled date of the probable-cause hearing. 
The purpose is to put more certainty in the 
scheduling, and holding, of probable-cause 
hearings. oe 
A fairly strict time period of three weeks (15 

working days) is set as the outside limit for 
scheduling the probable-cause hearing. In order 

A defendant may waive the preliminary 
hearing and consent to be bound over to the 
superior court to await grand jury action 
without forfeiting any defense or right available 
to him. Gasque v. State, 271 N.C. 328, 156 S.E.2d 
740 (1967). 

It has been the practice in this State for 
generations that a defendant can waive a 
preliminary examination and be bound over to 

to give the parties time to prepare, it may not be 
set sooner than a week (five working days) 
without the consent of both parties. 

To prevent the common problem of 
inconveniencing witnesses who show up at a 
hearing only to discover that it is continued and 
they must return at a later time, a motion for 
continuance of the probable-cause hearing by 
either party must be made at least 48 hours in 
advance of the scheduled hearing except in 
highly unusual cases. If the continuance is 
granted, a 48-hour period should be sufficient to 
allow the witnesses to be notified not to come to 
the hearing until the later date. 

the superior court. Gasque v. State, 271 N.C. 
323, 156 S.E.2d 740 (1967). 

The preliminary hearing may be waived, in 
which case the defendant is bound over to the 
superior court to await grand jury action 
without forfeiting any right or defense available 
to him. State v. Hairston, 280 N.C. 220, 185 
S.E.2d 633 (1972). 

§§ 15A-607 to 15A-610: Reserved for future codification purposes. 

ARTICLE 30. 

Probable-Cause Hearing. 

OFFICIAL COMMENTARY 

The procedure in Article 9 of Chapter 15 was 
called a “preliminary examination”; it was more 

commonly known as the “preliminary hearing.” 
This code has two preliminary hearings before 
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a judge in district court: the first appearance 
before a district court judge and the probable- 
cause hearing. “Probable-cause hearing’”’ was 
chosen deliberately to emphasize that the 
purpose is to screen the case to make sure it 
warrants being bound over to superior court; 
affording discovery opportunities to the 
defendant is not a purpose of the proceeding. 

Although the Article does not specifically so 
state, it is clear from the provisions of Article 29, 

§ 15A-611. Probable-cause hearing procedure. 
hearing: 

CH. 15A. CRIMINAL PROCEDURE ACT § 15A-611 

First Appearance before District Court Judge, 
that probable-cause hearings are only held in 
cases within the original jurisdiction of the 
superior court. 

Several of the sources consulted by the 
Commission in drafting this Article are cited at 
the end of the general commentary to Article 29, 
First Appearance before District Court Judge. 

(a) At the probable-cause 

(1) A solicitor must represent the State. 
(2) The defendant may be represented by counsel. 
(3) The defendant may testify as a witness in his own behalf and call and 

examine other witnesses, and produce other evidence in his behalf. 
(4) Each witness must testify under oath or affirmation and is subject to 

cross-examination. 
(b) The State must by nonhearsay evidence, or by evidence that satisfies an 

exception to the hearsay rule, show that there is probable cause to believe that 
the offense charged has been committed and that there is probable cause to 
believe that the defendant committed it, except: 

(1) A report or copy of a report made by a physicist, chemist, firearms 
identification expert, fingerprint technician, or an expert or technician 
in some other scientific, professional, or medical field, concerning the 
results of an examination, comparison, or test performed by him in 
connection with the case in issue, when stated by such person in a report 
made by him, is admissible in evidence. 

(2) If there is no serious contest, reliable hearsay is admissible to prove 
value, ownership of property, possession of property in another than 
the defendant, lack of consent of the owner, possessor, or custodian of 
property to its taking or to the breaking or entering of premises, chain 
of custody, authenticity of signatures, and the existence and text of a 
particular ordinance or regulation of a governmental unit or agency. 

The district court judge is not required to exclude evidence on the ground that 
it was acquired by unlawful means. 

(c) If a defendant appears at a probable-cause hearing without counsel, the 
judge must determine whether counsel has been waived. If he determines that 
counsel has been waived, he may proceed without counsel. If he determines that 
counsel has not been waived, except in a situation covered by G.S. 15A-606(e) 
he must take appropriate action to secure the defendant’s right to counsel. 

(d) A probable-cause hearing may not be held if an information in superior 
court is filed upon waiver of indictment before the date set for the hearing. (1978, 
c. 1236;).8,413) 

OFFICIAL COMMENTARY 

Section 15-89 appeared to provide that a 
magistrate examine the defendant at a 
preliminary hearing, and the defendant was not 
put under oath. Under the new procedure, it is 
specified that a solicitor must appear for the 
State and that the defendant may, but obviously 
need not, testify. If the defendant testifies, 
however, it must be upon oath, and he is subject 
to cross-examination. 

Section 15-87 indicated that prosecution 
witnesses must testify upon oath in preliminary 
hearings, but did not specify the nature of 
admissible evidence. This section stipulates that 
the evidence must be nonhearsay except for (1) 

‘traditional exceptions to the hearsay rule, (2) 
reports by certain technical experts, and (8) 
certain types of hearsay when there is no serious 
contest. There was some controversy within the 
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Commission on this point, and the provision is a 
compromise between those who wished to 
require evidence that would be competent at a 
trial and those who wished to allow reliable 
hearsay generally. The Commission believes 
that its compromise would prevent the State 
from holding back a truly key witness, for 
example, the victim in a rape case, but would not 
force the State to bring all its witnesses to the 
probable-cause hearing and in effect turn it into 
a mini-trial. 

Another controversial provision on which a 
compromise position was reached deals with the 
exclusion of evidence at the probable-cause 
hearing on the ground that it was unlawfully 
obtained. Some felt that the State simply should 
not be permitted at any stage to use 
unconstitutionally obtained evidence, and that 
the district court judge should be forced to rule 
on the matter. Others noted that some of the 
most difficult five-to-four decisions of the 
Supreme Court of the United States have 
involved the exclusion of evidence assertedly 
acquired by unlawful means, and that the 
district court judge should not take the time and 
trouble to decide such an issue — as it almost 
inevitably would have to be decided again at the 
superior court level. (If no probable cause were 
found after exclusion of vital evidence, the 
solicitor would be free to reopen the case 
through submission of an indictment to the 
grand jury; if probable cause were found, it is 
clear that neither party would consider himself 
bound by the district court judge’s ruling on the 
motion to suppress.) The compromise wording 
states that the district court judge is not 
required to exclude the evidence. In a difficult 
case involving close questions of law or fact, the 
judge could decline to exclude and pass the 
matter on to the superior court if he otherwise 
found probable cause. In a clear-cut or flagrant 
case, however, the district court would be free 
to exclude the evidence and likely wash out at 
an early stage a case doomed to be lost in any 
event. The Commission searched for language 
that would embody the ideas here expressed, but 
the several drafts studied raised more problems 
than they solved. It finally decided to leave the 
matter in the discretion of the district court 
judge. 

Subsection (c) allows a defendant to appear 
without counsel if a proper, knowing waiver has 

Cross References. — As to the right of an 
accused to testify as a witness, see § 8-54. As to 
hearing by the coroner in lieu of other 
preliminary hearings, see § 152-10. 

Editor’s Note. — For comment on 
admissibility of confessions, see 43 N.C.L. Rev. 
972 (1965). For article surveying recent decisions 
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been effected in writing. If a defendant who can 
afford to retain counsel appears without 
counsel, despite the warning given him as 
provided in § 15A-606(e), the probable-cause 
hearing may proceed without counsel for the 
defendant. 

The Commission’s proposal contained a 
subsection stating that once the judge heard 
sufficient evidence to make out probable cause, 
he could decline to hear further evidence. This 
refusal to hear further evidence applied to 
witnesses of the State and the defense. An 
exception was made for the defendant himself 
if he desired to testify. In the General Assembly 
this passage was deleted because it was thought 
district court judges might be encouraged by it 
to cut proceedings too short. In answer to 
objections that deletion would prolong probable- 
cause hearing unduly, the proponents of deletion 
pointed out that under the rules of evidence a 
judge may bar testimony that is repetitious or 
merely cumulative. 

Another matter governing witnesses may be 
appropriate at this point. Section 15-90 permitted 
sequestration of witnesses. This provision is 
omitted from this Article because the 
Commission deemed it unnecessary. The judge 
already has discretionary power to sequester 
witnesses if the need arises. 

Subsection (d) as introduced expressed the 

theory embraced by a majority of the 
Commission that the district court loses 
jurisdiction if an indictment or information is 
filed in superior court — therefore rendering 
null any further proceedings in the district court. 
At one stage, however, a legislative committee 
amended the proposal to restrict the power of a 
solicitor to bypass the probable-cause hearing 
and deleted reference to the indictment. 
Subsequently this restriction on the power to 
submit indictments was itself deleted, but there 
was a failure to restore mention of the 
indictment in subsection (d). In view of the 

preexisting jurisdictional law and the fairly clear 
legislative intent, however, it seems certain that 
no probable-cause hearing may be held in district 
court once the superior court has gained 
jurisdiction through the return of a true bill of 
indictment. 

by the North Carolina Supreme Court in the area 
of criminal procedure, see 49 N.C.L. Rev. 262 
(1971). 

The purpose of a preliminary hearing is to 
determine whether there has been an offense 
committed, and, if so, whether there is probable 
cause to believe that the accused committed it. 
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Vance v. North Carolina, 432 F.2d 984 (4th Cir. 

1970). 
Former Statutes Not Mandatory. — Former 

8§ 15-85 and 15-87, relating to preliminary 
examination of arrested persons, did not 
prescribe mandatory procedures affecting the 
validity of a trial. State v. Hargett, 255 N.C. 412, 
121 S.E.2d 589 (1961). 
Former 8 15-87 did not prescribe mandatory 

procedures affecting the validity of a trial. State 
v. Able, 13 N.C. App. 365, 185 S.E.2d 422 (1971). 

A preliminary hearing is not an essential 

prerequisite to the finding of an indictment in 
this jurisdiction. State v. Hargett, 255 N.C. 412, 
121 S.E.2d 589 (1961); Gasque v. State, 271 N.C. 
323, 156 S.E.2d 740 (1967), quoting State v. 
Hackney, 240 N.C. 230, 81 S.E.2d 778 (1954); 

State v. Able, 138 N.C. App. 365, 185 S.E.2d 422 
(1971); State v. Foster, 282 N.C. 189, 192 S.E.2d 
320 (1972). 

If the grand jury finds an indictment, there is 
no need to conduct a preliminary examination. 
State v. Foster, 282 N.C. 189, 192 S.B.2d 320 
(1972). 

It is proper to try the defendant upon a bill of 
indictment without a preliminary hearing. State 
v. Hargett, 255 N.C. 412, 121 S.E.2d 589 (1961); 
State v. Able, 138 N.C. App. 365, 185 S.E.2d 422 
(1971); State v. Foster, 282 N.C. 189, 192 S.E.2d 

320 (1972). 
The State may dispense with the proceeding, 

since it is not essential to the finding of an 
indictment. Vance v. North Carolina, 432 F.2d 
984 (4th Cir. 1970). 
A preliminary hearing is not a constitutional 

requirement, nor is it essential to the finding of 
an indictment. State v. Hairston, 280 N.C. 220, 
185 S.E.2d 633 (1972). 

Neither the North Carolina nor the United 
States Constitution requires a_ preliminary 
hearing. State v. Foster, 282 N.C. 189, 192S.E.2d 
320 (1972). 

There is no provision in the North Carolina 
Constitution or United States Constitution 
requiring a preliminary hearing. Carroll v. 
Turner, 262 F. Supp. 486 (E.D.N.C. 1966). 

The general rule in the United States is that 
in absence of a statute, a preliminary hearing is 
not a prerequisite or an indispensable step in the 
prosecution of a person accused with crime, and 
an accused person is not entitled to a preliminary 
hearing as a matter of substantive right. Carroll 
v. Turner, 262 F. Supp. 486 (E.D.N.C. 1966); 
State v. Foster, 282 N.C. 189, 192 S.E.2d 320 
(1972). 
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A preliminary hearing is not an 

arraignment. Carroll v. Turner, 262 F. Supp. 486 
(E.D.N.C. 1966). 

Nor is it a trial. Carroll v. Turner, 262 F. Supp. 
486 (E.D.N.C. 1966). 

It is merely a course of procedure whereby 

a possible abuse of power may be prevented. 
Carroll v. Turner, 262 F. Supp. 486 (E.D.N.C. 
1966). 
A preliminary hearing is a critical stage in 

a criminal proceeding. Vance v. North Carolina, 
432 F.2d 984 (4th Cir. 1970). 

At which the assistance of counsel for an 
indigent accused is required. Vance v. North 
Carolina, 432 F.2d 984 (4th Cir. 1970). 

Under 8 7A-451(b)(4), a preliminary hearing is 
a critical stage in a criminal proceeding and an 
indigent person is entitled to services of counsel 
at such hearing. State v. Hairston, 280 N.C. 220, 
185 S.E.2d 633 (1972). 
A preliminary hearing may be held unless 

waived by defendant. State v. Foster, 282 N.C. 
189, 192 S.E.2d 320 (1972). 
The hearing of probable cause before a 

committing magistrate or inferior judge can be 
readily dispensed with by the State in this 
jurisdiction, since a preliminary hearing is not an 
essential prerequisite to the finding of an 
indictment. Gasque v. State, 271 N.C. 323, 156 
S.E.2d 740 (1967). 

Failure to Provide Preliminary Hearing Did 
Not Preclude Prosecution of Defendant. — 
Where nothing in the record disclosed that 
defendant was adversely affected at trial on 
account of the postponement of the scheduled 
preliminary hearings and the _ eventual 
abandonment of this procedure after the grand 
jury had returned the indictments, those 
irregularities as may have occurred in 
connection with the failure to provide a 
preliminary hearing for defendant were 
insufficient to preclude prosecution of defendant 
for the crimes for which he was indicted. State 
v. Foster, 282 N.C. 189, 192 S.E.2d 320 (1972). 

Person Charged Must Be Present. — There 
can be no examination in the absence of the 
person charged. Lovick v. Atlantic Coast Line 
R.R., 129 N.C. 427, 40 S.E. 191 (1901). 
And May Introduce Witnesses. — The 

accused may introduce his own witnesses. Vance 
v. North Carolina, 432 F.2d 984 (4th Cir. 1970). 
The testimony of witnesses at the hearing is 

subject to cross-examination by the accused, or 
by his lawyer should he have counsel. Vance v. 
North Carolina, 4382 F.2d 984 (4th Cir. 1970). 

§ 15A-612. Disposition of charge on probable-cause hearing. — (a) At the 
conclusion of a probable-cause hearing the judge must take one of the following 
actions: 

(1) If he finds that the defendant probably committed the offense charged, 
or a lesser included offense of such offense within the original 
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jurisdiction of the superior court, he must bind the defendant over to 
a superior court for further proceedings in accordance with this 
Chapter. The judge must note his findings in the case records. 

(2) If he finds no probable cause as to the offense charged but probable 
cause with respect to a lesser included offense within the original 
jurisdiction of the district court, he may set the case for trial in the 
district court in accordance with the terms of G.S. 15A-613. In the 
absence of a new warrant or information, the judge a not set a case 

e for trial in the district court on any offense which is not sser included. 
(3) If he finds no probable cause pursuant to subdivisions (1) or (2) as to 

any charge, he must dismiss the PIP NOgy in question. 
(b) No finding made by a judge under t is section precludes the State from 

instituting a subsequent prosecution for the same offense. (1978, c. 1286, s. 1.) 

OFFICIAL COMMENTARY 

This section sets out the options a judge has 
after conducting a probable-cause hearing. The 
provision in subsection (b) simply states existing 
law. According to prevailing custom, neither the 
solicitor nor anyone else would attempt to start 
the case again in district court through issuance 

A preliminary hearing is not a trial; and the 
district judge, in his capacity as committing 
magistrate, passes only on the narrow question 
of whether probable cause exists and, if so, the 
fixing of bail if the offense is bailable. State v. 
Cradle, 281 N.C. 198, 188 S.E.2d 296 (1972). 
Discharge of Accused by District Judge 

of a warrant or other process unless there was 
new evidence. The solicitor, if he disagreed with 
the decision of the district court judge, would 
also have the option of submitting a bill to the 
grand jury despite the finding in district court. 

Sitting as Committing Magistrate Is Not 
Acquittal. — The district judge, when sitting as 
a committing magistrate as authorized by § 
7A-272(b), does not render a verdict; and a 
discharge of the accused is not an acquittal and 
does not bar a later indictment. State v. Cradle, 
281 N.C. 198, 188 S.E.2d 296 (1972). 

§ 15A-613. Setting offense for trial in district court. — If an offense set for 
trial in the district court under the terms of G.S. 15A-604(b)(4) or any provision 
of G.S. 15A-612 is a lesser included offense of the charge before the court on 
a pleading, the judge may: 

(1) Accept a plea of guilty or no contest, with the consent of the solicitor; 
or 

(2) Proceed to try the offense immediacely, with the consent of both the 
defendant and the solicitor. 

Otherwise, the judge must enter an appropriate order for subsequent 
calendaring of the case for trial in the district court. The trial so ordered may 
not be earlier than five working days nor later than 15 working days from the 
date of the order. The judge must note in the case records the new offense with 
which the defendant is charged, has been tried, or to which he entered a plea 
of guilty ur no contest. (1978, c. 1286, s. 1.) 

OFFICIAL COMMENTARY 

This section governs district court disposition 
of charges on lesser included offenses of those 
in the criminal pleadings before the court. At the 

probable-cause hearing, the district court judge 
may then and there accept a guilty plea or plea 
of no contest to an included offense in the 
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district court’s trial jurisdiction, with the consent 
of the solicitor. If both parties are ready, trial 
on the included misdemeanor may be held 
immediately. If both parties do not consent, 
however, the included offense must be set for 
trial at a later date. The minimum time period of 
a week (five working days) should permit the 
solicitor to dismiss and secure appropriate new 

‘ 
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charges at the felony or misdemeanor level if he 
believes the district court judge was mistaken in 
finding no probable cause as to any higher 
offense. This time would even permit him to 
secure a Superior court judge’s order convening 
a special session of the grand jury if he thought 
the case warranted this action. 

§ 15A-614. Review of eligibility for pretrial release. — Upon binding a 
defendant in custody over to the superior court for trial or upon entering an 
order for subsequent calendaring of the case of such a defendant for trial in the 
district court, the judge must again review the eligibility of the defendant for 
release under Article 26 of this Chapter, Bail. (1973, c. 1286, s. 1.) 

§§ 15A-615 to 15A-620: Reserved for future codification purposes. 

ARTICLE 31. 

The Grand Jury and Its Proceedings. 

OFFICIAL COMMENTARY 

Although a clear majority of the Commission 
believed that the grand jury as _ presently 
constituted serves little in the way of a truly 
functional purpose in the administration of 
criminal justice, the Commission determined 
early that it should not burden its 1973 
recommendations with a proposed constitutional 
amendment to abolish the grand jury in whole 
or in part. Among the reasons for favoring 
retention of the grand jury was that it brings 
desirable citizen participation into the 
administration of the criminal justice system. 

Following the decision to retain the grand 
jury, the Commission studied drafts based on 
New York law that would have greatly 
expanded various powers of the grand jury. For 
various reasons most of the provisions working 
an expansion of powers were eliminated. The 
result was a grand jury very much like the 
present one so far as processing bills of 
indictment is concerned; as for its other duties, 
the Article generally restricts the grand jury 
even more than before. 

§ 15A-621. “Grand jury’’ defined. — A grand jury is a body consisting of 
not less than 12 nor more than 18 persons, impaneled by a superior court and 
constituting a part of such court. (1978, c. 1286, s. 1.) 

OFFICIAL COMMENTARY 

This section is intended to restate existing 
law. 

§ 15A-622. Formation and organization of grand jury; other preliminary 
matters. — (a) The mode of selecting grand jurors and of drawing and 
impaneling grand jurors is governed by this Article and Chapter 9 of the General 
Statutes, Jurors. 

(b) To impanel a new grand jury, the presiding judge must direct that the 
names of all persons returned as JuEpEe be separately placed in a container. The 
clerk must draw out the names of 18 persons to serve as grand jurors. Of these 
18, the first nine drawn serve until the first session of court at which criminal 
cases are heard held in the county after the following January 1, and thereafter 
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until their replacements are selected and sworn. The next nine serve until the 
first session of court at which criminal cases are heard held in the county after 
the following July 1, and thereafter until their replacements are selected and 
sworn. If this formula results in any term likely to be shorter than two months 
or longer than 15 months, the presiding judge impaneling the grand jury may 
modify the terms. Thereafter, beginning with the first session of superior court 
at which criminal cases are heard held in the county following January 1 and 
July 1 of each year, nine new grand jurors must be peleneee in the manner 
provided above to replace the jurors whose terms have expired. All new grand 
jurors so selected serve until the first session of court at which criminal cases 
are heard held after January 1 or July 1 which most nearly results in a 12-month 
term, and thereafter until their replacements are selected and sworn. If a 
vacancy occurs in the membership of the grand jury, the superior court judge 
next convening the jury or next holding a session of court at which criminal cases 
are heard in the county may order that a new juror be drawn in the manner 
provided above to fill the vacancy. 

(c) Neither the grand jury panel nor any individual grand juror may be 
challenged, but a superior court judge may: 

(1) At any time before new grand jurors are sworn, discharge them, or 
discharge the grand jury, and cause new grand jurors or a new grand 
jury to be drawn if he finds that jurors have not been selected in 
accordance with law or that the grand jury is illegally constituted; or 

(2) At any time after a grand juror is drawn, refuse to swear him, or 
discharge him after he has been sworn, upon a finding that he is 
disqualified from service, incapable of performing his duties, or guilty 
of misconduct in the performance of his duties so as to impair the proper 
functioning of the grand jury. 

(d) The presiding judge may excuse a grand juror from service of the balance 
of his term, upon ‘his own motion or upon the juror’s request for good cause 
shown. The foreman may excuse individual jurors from attending particular 
sessions of the grand jury, except that he may not excuse more than two jurors 
for any one session. 

(e) After the impaneling of a new grand jury, or the impaneling of nine new 
jurors under the terms of this section, the presiding judge must appoint one of 
the grand jurors as foreman and may appoint another to act as foreman during 
any absence or disability of the foreman. Unless removed for cause by a superior 
court judge, the foreman serves until his successor is appointed and sworn. 

(f) The foreman and other new grand jurors must take the oath prescribed 
in G.S. 11-11. After new grand jurors have been sworn, the presiding Judge may 
give the grand jurors written or oral instructions relating to the performance 
of their duties. At subsequent sessions of court, the Seine judge is not 
required to give any additional instructions to the grand jurors. 

g) At any time when a grand jury is in recess, a superior court judge may, 
upon application of the solicitor or upon his own motion, order the grand jury 
reconvened for the purpose of dealing with a matter requiring grand jury action. 
(1709.4 ABT, 6. 11, P. R- Ri Ge of 8149233187900 127 Code*ssr404eVa2rney 
SS. ail 1971;-GrS:, ss: 2333, 2836; 1929, c. 228; 1967, c. 218; 8) 1; 1973 9e71286, 
si ls 

OFFICIAL COMMENTARY 

This section replaces certain procedural The provisions as to length of tenure are 
provisions relating to grand jurors in Article 4 essentially similar to the former statute in 
of Chapter 9, Grand Jurors, which is slated for Chapter 9, though it is rewritten and modified 
repeal. The rest of Chapter 9, though, is left in minor ways. 
intact and is cross-referenced in subsection (a). 
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Subsection (c) embodies a change, as § 9-22(b) 

authorized a superior court judge to discharge 
an entire grand jury panel in his discretion. This 
section requires him to find cause for 
discharging either a panel or individual jurors. 
The kinds of sufficient cause are set out in the 
subsection. 

The procedural provisions of subsection (d) 
have never been codified before. 

Noncompliance with Directory Procedure 

Does Not Void Indictment. — Noncompliance 
with a procedure merely directory for the 
preparation of the jury list does not void a bill 
of indictment returned by a grand jury drawn 
from a jury box so composed. State v. Rogers, 
275 N.C. 411, 168 S.E.2d 345 (1969). 

Always 18 Grand Jurors Serving. — Nine 
grand jurors are drawn in January of each year 
and nine grand jurors are drawn in July of each 
year, but there are always 18 grand jurors 
serving. State v. Ray, 274 N.C. 556, 164 S.E.2d 
457 (1968). 

Qualifications Judged at Time of Service. — 
The fact that a grand juror was a minor when 
his name was put on the jury list is immaterial 
if he was of age at the time he served. State v. 
Perry, 122 N.C. 1018, 29 S.E. 384 (1898). 

Grand Juror Also Member of Petit Jury. — 
The fact that a member of the grand jury which 
returned a true bill for perjury was one of the 
petit jury that tried the issues in an action 
wherein it was charged the perjury was 
committed, is not good ground for abating or 
quashing the indictment. He was bound by his 
oath as a grand juror to communicate to his 
fellows the information he had acquired as a 
petit juror. State v. Wilcox, 104 N.C. 847, 10S.E. 
453 (1889). 

Son of Prosecutor Member of Grand Jury. 
— The fact that the son of the prosecutor in an 
indictment for larceny was a member of the 
grand jury, and actively participated in finding 
the bill, did not vitiate the indictment, and it was 
error to quash it on that ground. State v. Sharp, 
110 N.C. 604, 14 S.E. 504 (1892). 

Foreman Interested in Prosecution. — A 
motion to quash a bill of indictment on the 
ground that the foreman of the grand jury was 
interested in the prosecution was denied when 
it appeared that the foreman took no part in 
passing upon the indictment and signed the bill 
under the direction of the grand jury and 
returned it in open court. State v. Pitt, 166 N.C. 
268, 80 S.E. 1060 (1914). 

Member of Grand Jury Summoned by 
Mistake. — While, generally, the provisions of 
the statute for drawing and summoning jurors 

CH. 15A. CRIMINAL PROCEDURE ACT 8 15A-622 
~ 

Subsection (f) for the first time grants the 
judge explicit authority to give a written charge 
to the grand jury. It also specifies that at 
subsequent sessions after the installation of 
nine new members the judge need not charge the 
grand jurors further. 

Subsection (g) states the underlying purposes 
of that part of § 9-22(b) which authorized the 
judge to order the grand jurors assembled at any 
time for the purpose of hearing his charge. 

are directory, the grand jury is illegally 
constituted when one whose name was not 
drawn from the boxes was summoned by 
mistake, and served by mistake. State v. 
Paramore, 146 N.C. 604, 60 S.E. 502 (1908). 

Complete Exclusion . of Class from 

Eligibility. — Even the complete exclusion, by 
State law, of a group or class of persons from 
eligibility for jury service will not make invalid 
an indictment by a grand jury, selected in 
accordance with such State law, so long as there 

is no reasonable basis for the conclusion that the 
ineligible group or class would bring to the 
deliberations of the jury a point of view not 
otherwise represented upon it, at least where the 
defendant is not a member of the excluded 
group. State v. Knight, 269 N.C. 100, 152 S.E.2d 
179 (1967). 

Discrimination against Negroes in Selecting 
Jurors Forbidden. — The _ Fourteenth 
Amendment to the federal Constitution forbids 
any discrimination against Negroes in the 
selection of a grand jury, and the burden is on 
the defendants to establish the discrimination 
against their race. State v. Arnold, 258 N.C. 568, 
129 S.E.2d 229 (1968). 

See N.C. Const., Art. I, § 19, and the note 
thereto. 

The selection of a legally constituted grand 
jury is a constitutionally protected right, and 
the indictment of a defendant by a grand jury 
from which members of his race have been 
systematically excluded is a denial of his right 
to equal protection of the laws. Parker v. Ross, 
330 F. Supp. 13 (E.D.N.C. 1971). 

And Is Not Waived by Guilty Plea. — Under 
North Carolina law, a guilty plea does not waive 
objections to racial exclusion in the selection of 
the grand jury if, before the plea of guilty, the 
defendant raises his objection in a motion to 
quash the indictment. Parker v. North Carolina, 
397 U.S. 790, 90 S. Ct. 1458, 1474, 25 L. Ed. 2d 
785 (1970). 

The question of racial exclusion in the 
selection of a state grand jury is cognizable in 
federal habeas corpus, despite the fact that 
under former § 9-23 an objection to the 
composition of the grand jury was waived unless 

198 



§ 15A-623 

raised by motion to quash the indictment prior 
to the entry of the guilty plea. Parker v. Ross, 
330 F. Supp. 18 (E.D.N.C. 1971). 
Where there is no evidence that petitioner, 

after intelligent consultation with his attorney, 
had understandingly and knowingly waived the 
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right of trial by an indictment returned by a 
constitutionally selected grand jury, there is no 
basis to support a finding that he has waived 
that right by his failure to enter a timely motion 
to quash the indictment. Parker v. Ross, 330 F. 
Supp. 18 (E.D.N.C. 1971). 

§ 15A-623. Grand jury proceedings and operation in general. — (a) The 
finding of an indictment, the return of a presentment, and every other 
affirmative official action or decision of the grand jury requires the concurrence 
of at least 12 members of the grand jury. 

(b) The foreman presides over all hearings and has the power to administer 
oaths or affirmations to all witnesses. ; 

(c) The foreman must indicate on each bill of indictment or presentment the 
witness or witnesses sworn and examined before the grand jury. Failure to 
com ¥ with this Aeon does not vitiate a bill of indictment or presentment. 

(d) During the deliberations and voting of a grand jury, only the grand jurors 
may be present in the grand jury room. During its other proceedings, the 
following persons, in addition to a witness being examined, may, as the occasion 
requires, also be present: 

(1) An interpreter, if needed. 
(2) A law-enforcement officer holding a witness in custody. 

Any person other than a witness who is permitted in the grand jury room must 
first take an oath before the grand jury that he will keep secret all matters 
before it within his knowledge. 

(e) Grand jury proceedings are secret and, except as expressly provided in this 
Article, members of the grand jury and all persons present during its sessions 
shall keep its secrets and refrain from disclosing anything which transpires 
during any of its sessions. 

({) The presiding judge may direct that a bill of indictment be kept secret until 
the defendant is arrested or appears before the court. The clerk must seal the 
bill of indictment and no person including a witness may disclose the finding of 
the bill of indictment, or the proceedings leading to the finding, except when 
necessary for the issuance and execution of an order of arrest. 

(g) Any grand juror or other person authorized to attend sessions of the grand 
jury and bound to keep its secrets who discloses, other than to his attorney, 
matters occurring before the grand jury other than in accordance with the 
provisions of this section is in contempt of court and subject to proceedings in 
accordance with law. (1973, c. 1286, s. 1.) 

OFFICIAL COMMENTARY 

In general the provisions of this section spell (2) Express. direction to swear the 
out procedural provisions that were observed 
through custom, common law, or provisions of 
Article 4 of Chapter 9 of the General Statutes. 
Among the new provisions are: 

(1) Express permission for interpreters and 
law-enforcement officers keeping witnesses in 
custody to enter the grand jury room. The 
Commission quite deliberately decided against 
authorizing any bailiff or deputy sheriff 
attending the grand jury any authority to enter 
the grand jury room at any time the jurors are 
in session. 

nonwitnesses to secrecy. 

(3) An express bar against disclosure. 

(4) The procedure for sealing a bill of 
indictment until a defendant can be brought 
within the control or custody of the court. 

The Commission’s proposal allowed disclosure 
of grand jury proceedings in certain instances, 
e.g., a witness could disclose his own testimony 
or a court could order disclosure if a case 
involved alleged contempt or perjury before a 
grand jury. The General Assembly, however, 
was fearful of opening the door at all in a 
manner to enhance the use of the grand jury as 
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an investigative tool of the prosecutor’s office, 
and rewrote subsection (e). It is not clear to what 
extent, if at all, a court could invoke the common 

law to override the statutory command, though 
if a defendant’s constitutional rights were 
compromised by the statutory bar it seems 
obvious that the statute should be disregarded. 

Cross Reference. — See also § 15A-644 and 
the note thereto. 

Failure to Mark Names of Witnesses on Bill. 
— Former 8 9-27, providing that the foreman of 
the grand jury shall mark on the indictment the 
names of the witnesses sworn and examined 
before the jury, was directory merely, and the 
omission of the foreman to comply therewith 
was no ground for quashing the bill, where the 
proof was that the witnesses were sworn. State 
v. Hines, 84 N.C. 810 (1881). 

The statute requiring the foreman of the 
grand jury, when the oath is administered by 
him, to mark on the bill the names of tne 
witnesses sworn and examined before the jury 
is directory, and the fact that it does not appear 
by endorsement on a bill that the witness had 
been sworn and examined is no ground for 
quashing the indictment or arresting the 
judgment. State v. Hollingsworth, 100 N.C. 535, 
6 S.EB. 417 (1888). 

The statutory requirement that the foreman 
of the grand jury shall mark on the bill the 
names of the witnesses sworn and examined 
before the grand jury is directory and not 
mandatory, and the mere absence of such an 
endorsement is not sufficient to overcome the 
presumption of validity of the indictment arising 
from its return by the grand jury as “a true bill.” 
State v. Tudor, 14 N.C. App. 526, 188 S.E.2d 583 
(1972). 

The provision of the statute that the foreman 
of the grand jury shall mark on the indictment 
the names of the witnesses sworn and examined 
before the jury, is directory merely, and the 
omission of the foreman to comply therewith is 
no ground for quashing the bill, where the proof 
is that the witnesses were sworn. State v. Hines, 
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The Commission debated the idea of allowing 
the solicitor in the grand jury room to examine 
witnesses at least when investigations were 
being undertaken. It finally decided in all cases 
to preserve the present arrangement whereby 
all questioning is by the jurors — and 
unrecorded. 

, 

84 N.C. 810 (1881). See State v. Avant, 202 N.C. 
680, 163 S.E. 806 (1932); State v. Lancaster, 210 
N.C. 584, 187 S.E. 802 (1936); State v. Mitchell, 
260 N.C. 235, 182 S.E.2d 481 (1968). 

The mere absence of an endorsement on a bill 
of indictment indicating that the witnesses were 
duly examined is not sufficient to overcome the 
presumption of the validity of the indictment 
arising from its return by the grand jury as “a 
true bill.”’ State v. Mitchell, 260 N.C. 235, 132 
S.E.2d 481 (1963). 
No endorsement on a bill of indictment by the 

grand jury is necessary. The record that it was 
presented by the grand jury is sufficient in the 
absence of evidence to impeach it. State v. 
Sultan, 142 N.C. 569, 54 S.E. 841 (1906), 
overruling State v. McBroom, 127 N.C. 528, 37 
S.E. 193 (1900). 

Witnesses Sworn by Clerk. — The statute, 

authorizing the foreman of the grand jury to 
swear witnesses to be examined before the jury 
is directory merely. The fact that witnesses are 
sworn by the clerk of court rather than by the 
foreman is not grounds for arresting judgment 
or quashing an indictment. State v. Allen, 83 
N.C. 680 (1880); State v. White, 88 N.C. 698 
(1883). 

Return of New Bill after Quashing of 
Original without Reexamination of Witnesses. 
— Where an indictment upon which witnesses 
had been examined was returned by the grand 
jury “a true bill,” and quashed because it did not 
sufficiently charge the offense intended, and 
thereupon a new bill for the offense was sent 
and returned into court, ‘“‘a true bill,” without a 
reexamination of the witnesses, this bill should 
be quashed. State v. Ivey, 100 N.C. 539, 5 S.E. 
407 (1888). 

§ 15A-624. Grand jury the judge of facts; judge the source of legal advice. 
— (a) The grand jury is the exclusive judge of the facts with respect to any 
matter before it. 

(b) The legal advisor of the grand jury is the presiding or convening judge. 
(19738, c. 1286, s. 1.) 

OFFICIAL COMMENTARY 

Subsection (a) states the common law followed 
in North Carolina. Subsection (b) reflects a 

policy decision of the Commission. In many 
jurisdictions the prosecuting attorney may 
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advise the grand jury on matters of law, but prosecutor routinely enters the grand jury room 
these of course are jurisdictions in which the to examine the witnesses. 

§ 15A-625: Reserved for future codification purposes. 

OFFICIAL COMMENTARY 

For comment on the section here deleted, see 
the commentary under § 15A-1053. 

§ 15A-626. Who may call witnesses before grand jury; no right to appear 
without consent of solicitor or judge. — (a) Except as provided in this section, 
no person has a right to call a witness or appear as a witness in a grand jury 
proceeding. 

(b) In proceedings upon bills of indictment submitted by the solicitor to the 
grand jury, the clerk must call as witnesses the persons whose names are listed 
on the bills by the solicitor. If the grand jury desires to hear any witness not 
named on the bill under consideration, it must through its foreman request the 
solicitor to call the witness. The solicitor in his discretion may call, or refuse to 
call, the witness. 

(c) In considering any matter before it a grand jury may swear and hear the 
testimony of a member of the grand jury. 

(d) Any person not called as a witness who desires to testify before the grand 
jury concerning a criminal matter which may properly be considered by the 
grand jury must apply to the district solicitor or to a superior court judge. The 
nose or the district solicitor in his discretion may call the witness to appear 
efore the grand jury. 
(e) An official who is required or authorized to call a witness before the grand 

jury does so by issuing a subpoena for the witness or by causing one to be issued. 
f the official is assured that the witness will appear when requested without 
issuance of a subpoena, he may call the witness simply by notifying him of the 
ee and place his presence is requested before the grand jury. (19738, c. 1286, 
MA 

OFFICIAL COMMENTARY 

This section is a key one in placing restrictions 
on any independent powers the grand jury may 
possess. The grand jury may not call its own 
witnesses; in fact, even volunteer witnesses may 
not appear before the grand jury without the 
permission of the solicitor or the judge. 

As originally drafted this section stated that 
a grand jury investigating a matter expressly 
referred to it by a solicitor or a judge had the 
right to secure all necessary witnesses; 
otherwise, it was within the discretion of the 
judge or the solicitor. The General Assembly 

deleted these provisions and in fact left no 
specific provision for the jurors to request that 
witnesses be called. Nevertheless, from the 
overall context of the section it is clear that 
either a judge or a solicitor would have the 
discretion to call, or refuse to call, any person as 

a witness upon the request of the grand jurors. 
Subsection (e) authorizes witnesses to be 

called without the formality of a subpoena when 
it is clear that the witness will come at the time 
requested. 

§ 15A-627. Submission of bill of indictment to grand jury by solicitor. — 
(a) When a defendant has been bound over for trial in the superior court upon 
any charge in the original jurisdiction of such court, the solicitor, unless he 
dismisses the charge under the terms of Article 50 of this Chapter, Voluntary 
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Dismissal by the State, or proceeds upon a bill of information, must submit a 
bill of indictment charging the offense to the grand jury for its consideration. 

(b) A solicitor may submit a bill of indictment charging an offense within the 
original jurisdiction of the superior court. (1973, c. 1286, s. 1.) 

OFFICIAL COMMENTARY 

Subsection (a) codifies existing practice. The 
Commission determined that it was not 
necessary to complicate this section by setting 
time limits in which the solicitor must act. It was 
believed that the rights granted defendants 
elsewhere to assure speedy trials would be 
sufficient to cover this matter. 

Subsection (b) originally restricted the power 
of solicitors to submit a bill of indictment to the 

, 

grand jury on a charge as to which a district 
court judge had found no probable cause without 
the written consent of a superior court judge. As 
amended, it merely states the solicitor’s 
unrestricted common-law power to submit a bill 
of indictment within the jurisdictional limits of 
§ TA-271(a). 

§ 15A-628. Functions of grand jury; record to be kept by clerk. — (a) A 
grand jury: 

(1) Must return a bill submitted to it by the solicitor as a true bill of 
indictment if it finds from the evidence probable cause for the charge 
made. 

(2) Must return a bill submitted to it by the solicitor as not a true bill of 
indictment if it fails to find probable cause for the charge made. Upon 
returning a bill of indictment as not a true bill, the grand jury may 
request the solicitor to submit a bill of indictment as to a lesser included 
or related offense. 

(3) May return the bill to the court with an indication that the grand jury 
has not been able to act upon it because of the unavailability of 
witnesses. 

(4) May investigate any offense as to which no bill of indictment has been 
submitted to it by the solicitor and issue a presentment accusing a 
named person or named persons with one or more criminal offenses if 
it has found probable cause for the charges made. An investigation may 
be initiated upon the concurrence of 12 members of the grand jury itself 
or upon the request of the presiding or convening Judge or the solicitor. 

(5) Must inspect the jail and may inspect other county o fices or agencies 
and must report the results of its inspections to the court. 

(b) In proceeding under subsection (a), the grand jury may consider any 
offense which may be prosecuted in the courts of the county, or in the courts 
of the judicial district when there has been a waiver of venue in accordance with 
Article 3 of this Chapter, Venue. 

(c) Bills of indictment submitted by the solicitor to the grand jury, whether 
found to be true bills or not, must be returned by the foreman of the grand jury 
to the presiding judge in open court. Presentments must also be returned by the 
foreman of the grand jury to the presiding judge in open court. 

(d) The clerk must keep a permanent record of all matters returned by the 
ae jury to the judge under the provisions of this section. (1978, c. 1286 S 

OFFICIAL COMMENTARY 

An early draft of this section within the 
Commission permitted the grand jury to issue 
critical reports of public officials following 

investigations of them or their offices. This was 
coupled with some fairly elaborate additional 
sections allowing officials to see critical reports 
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and defend themselves against any false 
charges before the reports could be made public. 
Reports about public agencies that were not 
critical of identifiable persons were also 
permitted. The Commission finally decided that 
the grand jury is an unwieldy investigative body; 
there is simply too much danger that through 
ignorance of budgetary and other restraints it 
could by general or specific criticism unfairly 
ruin the career of conscientious public officials 
who are doing the best that can be expected. The 
draft reflected the Commission’s policy choice: 
The grand jury’s investigations may only result 
in indictments (with the cooperation of the 
solicitor) or presentments. The section as 
introduced did not explicitly prohibit reports; it 
said they were not necessary. The tenor of the 
entire Article, though, was such that the courts 
would undoubtedly rule out of order any report 
of the grand jury that criticized any identifiable 
person unless that report was accompanied with 
an indictment or presentment against the 
person. These careful limitations of the grand 
jury’s powers, however, were thrown awry by 
amendatory language of the General Assembly 
in subdivision (a)(5), which requires the grand 
jury to inspect the jail, in keeping with the 
provisions of § 9-26, and to permit inspection of 
“other county offices or agencies”; as for 

Indictment to Be Returned in Open Court. 
— It is the returning of the bill or indictment, 

publicly, in open court and its being there 
recorded, that makes it effectual. State v. Cox, 
28 N.C. 440 (1846). 

It is not mandatory that the foreman 
personally deliver bills of indictment to the 
court. State v. Reep, 12 N.C. App. 125, 182 
S.E.2d 623 (1971). 
A bill of indictment was not improperly 

delivered to the court where the foreman 
delivered it to the officer serving the grand jury, 
and the officer gave the indictment to the 
solicitor who carried it into the courtroom. State 
v. Reep, 12 N.C. App. 125, 182 S.E.2d 623 (1971). 
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reports, if inspections are made, the jury must 
report to the court. 

This leaves the question of critical reports of 
county officials and employees not specifically 
settled, but would probably authorize any 
criticism that was a necessary part of the report. 
Critical reports of other persons would 
apparently, now that the statute has been 
amended to the point that it is ambiguous on the 
question, be a question of decision under North 
Carolina’s common law. 
A new feature of the section is in subdivision 

(a)(3), providing that a grand jury may return a 
bill of indictment without acting upon it if 
witnesses are unavailable. 

Subsection (c) as introduced provided that its 
procedure applied in capital cases as well as 
noncapital cases. This was designed to abolish 
the custom now followed that all the grand 
jurors must come into open court upon the 
return of an indictment in a capital case. The 
General Assembly removed that specification, 
but did not address the question whether the old 
procedure should be retained in capital cases. 
One minor change might be noted: The foreman 
must now return indictments and presentments 
to the court; it has been customary in noncapital 
cases to send them to the judge by a bailiff or 
deputy sheriff assigned to the grand jury. 

Minutes of Court as_ Evidence of 
Compliance. — The minutes of the court show 
that statutory requirements as to return of an 
indictment in a capital case in open court were 
strictly complied with. State v. Childs, 269 N.C. 
307, 152 S.E.2d 453 (1967). 

Defendant is not entitled to be present in 

court, either in person or by his attorney, when 
the indictments are returned as true bills by the 
grand jury, and his motion to quash the 
indictments because neither he nor his attorney 
was present in court when the indictments were 
returned was properly overruled. State v. Childs, 
269 N.C. 307, 152 S.E.2d 458 (1967), citing State 
v. Stanley, 227 N.C. 650, 44 S.E.2d 196 (1947). 

§ 15A-629. Procedure upon finding of not a true bill; release of defendant, 
etc.; institution of new charge. — (a) Upon the return of a bill of indictment 
as not a true bill, the presiding judge must immediately examine the case records 
to determine if the defendant is in custody or subject to bail or conditions of 
pretrial release. If so, except as provided in subsection (b), the judge must 
immediately order release from custody, exoneration of bail, or release from 
conditions of pretrial release, as the case may be. 

(b) Upon the return of a bill of indictment as not a true bill but with a request 
that the solicitor submit a bill of indictment to a lesser included or related 
offense, the judge may defer the action required in subsection (a) for a 
reasonable period, not to extend past the end of that session of superior court, 
to allow the institution of the new charge. (1973, c. 1286, s. 1.) 
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OFFICIAL COMMENTARY 

This section contains a new provision. It 
authorizes the judge to defer a defendant’s 
release from custody or bail obligations until 
new process, or a new indictment, may be 

secured when the jury finds not a true bill to the 
offense charged but recommends prosecution 
for a lesser included or related offense. (See the 

commentary to § 15A-956.) The General 
Assembly removed a provision from this section 
which restricted the solicitor’s discretionary 
power to submit a new bill of indictment upon 
the same charge to the same or a new grand jury 
following the return of a bill as not a true oil. 

§ 15A-630. Service of notice upon defendant required when grand jury 
returns true bill of indictment. — (a) Except as provided in subsection (b), upon 
the return of a bill of indictment as a true bill the presidin wie e must 
immediately cause notice of the indictment to be served upon the defendant. The 
notice must inform the defendant of the time limitations upon his right to 
discovery under Article 48 of this Chapter, Discovery in the Superior Court, and 
a copy of the indictment must be attached to the notice. 

(b) The provisions of subsection (a) do not apply if: 
(1) The defendant was afforded or waive a probable-cause hearing 

authorized under Article 80 of this Chapter, Probable-Cause Hearing, 
on the charge in the indictment; 

(2) The defendant was represented by counsel of record, under Article 4 of 
this Chapter, Entry and Withdrawal of Attorney in Criminal Case, at 
the time the probable-cause hearing was held or waived; and 

(3) The defendant is still represented by counsel of record at the time the 
indictment is returned. (1978, c. 1286, s. 1.) 

OFFICIAL COMMENTARY 

In its provisions as to timeliness of discovery 
requests, the Commission started the clock 
running for most defendants when the probable- 
cause hearing is held or waived. But, defendants 
not then represented by counsel, or for whom 
the probable-cause hearing is bypassed, require 

a different starting point. The Commission 
determined that at or shortly after the issuance 
of an indictment was the appropriate time, and 
this necessitated giving those defendants notice 
of the indictment. This section is drafted to 
conform with the provisions of § 15A-902(d). 

8§ 15A-631 to 15A-640: Reserved for future codification purposes. 

ARTICLE 82. 

Indictment and Related Instruments. 

§ 15A-641. Indictment and related instruments; definitions of indictment, 
information, and presentment. — (a) An indictment is a written accusation by 
a grand jury, filed with a superior court, charging a person with the commission 
of one or more criminal offenses. 

(b) An information is a written accusation by a solicitor, filed with a superior 
court, charging a person represented by counsel with the commission of one or 
more criminal offenses. 

(c) A presentment is a written accusation by a grand jury, made on its own 
motion and filed with a superior court, charging a person, or two or more persons 
jointly, with the commission of one or more criminal offenses. A presentment 
does not institute criminal proceedings against any person, but the district 
solicitor is obligated to investigate the factual background of every presentment 
returned in his district and to submit bills of indictment to the grand jury dealing 
with the subject matter of any presentments when it is appropriate to do so. 
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iiuicesti4 Ss. 5, P. R.; R. C.¢.35, 8. 6; 1879,.c. 12;. Code, s,,.1175; Reva.815240; 
eee 400 (> 1973, ¢c, 1286, s..1,) 

OFFICIAL COMMENTARY 

This section is intended to set out the North 
Carolina common law relating to the definitions 
of indictment, information, and presentment. 
One change was made in conformity with the 
commission’s decision to require a separate 

Cross References. — As to indictment for 
murder, see § 15-144. As to indictment for 
perjury, see § 15-145. As to indictment for 
subornation of perjury, see § 15-146. As to 
manner of alleging joint ownership of property, 
see § 15-148. As to description in bill for larceny 
of money, see § 15-149. As to description in bill 
for embezzlement, see § 15-150. As to indictment 
alleging intent to defraud, and indictment for 
larceny and receiving stolen goods, see § 15-151. 
For provision that indictment shall not be 
quashed for informality, see § 15-153. 

There can be no trial, conviction, or 
punishment for a crime without a formal and 
sufficient accusation. In the absence of an 
accusation the court acquires no jurisdiction 
whatever, and if it assumes jurisdiction a trial 
and conviction are a nullity. McClure v. State, 
267 N.C. 212, 148 S.E.2d 15 (1966); State v. 
Cassada, 6 N.C. App. 629, 170 S.E.2d 575 (1969). 
When the court sentenced petitioner, who had 

been indicted for a violation of § 14-26 (carnal 
knowledge of female virgins between 12 and 16 
years of age), to imprisonment for a term of not 
less than 12 nor more than 15 years upon his plea 
of guilty to a violation of § 14-22 (assault with 
intent to commit rape) when there was no formal 

and sufficient accusation against him for the 
offense to which he pleaded guilty, it would 
seem to be without precedent, and the sentence 

pleading for each defendant. Indictments and 
informations may charge only a single person. 
Presentments, as they are not pleadings, may 
charge two or more persons jointly. 

of imprisonment was a nullity, and violates 
petitioner’s rights as guaranteed by N.C. Gonst., 
Art. I, 8 19, and by § 1 of the Fourteenth 

Amendment to the United States Constitution 
and must be vacated in _ post-conviction 
proceedings. McClure v. State, 267 N.C. 212, 148 
S.E.2d 15 (1966). 

“Presentment”. — A presentment is an 
accusation of crime made by a grand jury on its 
own motion upon its own knowledge or 
observation, or upon information from others 

without any bill of indictment. State v. Elledge, 
13 N.C. App. 462, 186 S.E.2d 192 (1972). 

Trials upon presentments’ have _ been 

abolished, and a presentment amounts to 
nothing more than an instruction by the grand 
jury to the public prosecuting attorney to frame 
a bill of indictment. State v. Elledge, 13 N.C. 

App. 462, 186 S.E.2d 192 (1972). 
The experience of early days proved the 

practice of trying criminal cases upon the 
presentments of grand jurors to be wholly 
impracticable. As a consequence, the General 
Assembly of 1797 outlawed the practice by a 
statute. Since the adoption of the act of 1797, a 
presentment is regarded as nothing more than 
an instruction by the grand jury to the public 
prosecuting attorney for framing a bill of 
indictment for submission to them. State v. 
Thomas, 236 N.C. 454, 73 S.E.2d 283 (1952). 

§ 15A-642. Prosecutions originating in superior court to be upon 
indictment or information; waiver of indictment. — (a) Prosecutions 
originating in the superior court must be upon pleadings as provided in Article 
49 of this Chapter, leadings and Joinder. 

(b) Indictment may not be waived in a capital case or in a case in which the 
defendant is not represented by counsel. 

(c) Waiver of indictment must be in writing and signed by the defendant and 
his attorney. The waiver must be attache to or executed upon the bill of 
invormacion. (1907, c. 71°'C.S., s. 4610; 1951, ¢. 726, ss. 1, 2: 1971. \¢. 377, s. 30.1; 
1970,.C-. 1286, s. 1,) 
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OFFICIAL COMMENTARY 

This section simplifies somewhat the waiver 
provisions in § 15-140 and § 15-140.1. The 

Prerequisites for Waiver. — A defendant can 
waive a bill of indictment in a felony case only 
when represented by counsel and when both the 
defendant and his counsel sign a written waiver 
of indictment. State v. Hayes, 261 N.C. 648, 135 
S.E.2d 653 (1964); State v. Daniel, 19 N.C. App. 
318, 198 S.E.2d 464 (1973). 
“Represented by Counsel”. — The provision 

that a defendant can waive a bill of indictment 
in a felony case only when represented by 
counsel, and when both defendant and his 
counsel sign a written waiver of indictment, 
presupposes counsel selected and employed by 
the defendant himself or assigned to him by the 
judge, and certainly does not include counsel 
assigned by the prosecuting attorney. State v. 
Hayes, 261 N.C. 648, 185 S.E.2d 653 (1964). 

provisions of § 15-140.2 were omitted as 
unnecessary. 

Waiver of Finding of Indictment Includes 
Waiver of Return. — The waiver of the finding 
of a bill of indictment also includes the waiver 
of the return. State v. Hodge, 267 N.C. 238, 147 
S.E.2d 881 (1966). 

- New Indictment Not Required for Lesser 
Included Offense. — It is not necessary that 
accused be tried under a new _ indictment 
charging him with assault with intent to commit 
rape, since assault with intent to commit rape is 
a lesser included offense of rape and accused 
therefore could be tried on the original 
indictment. Godlock v. Ross, 259 F. Supp. 659 
(E.D.N.C. 1966). 

§ 15A-643. Joinder of offenses and defendants and consolidation of 
indictments and informations. — The rules with respect to joinder of offenses 
and defendants and the consolidation of charges in indictments and informations 
are provided in Article 49 of this Chapter, Pleadings and Joinder. (1917, c. 168; 
©: S.piss 4622; 1921 sc; 1001918 terd286; 7: 16) 

§ 15A-644. Form and content of indictment, information or presentment. 
— (a) An indictment must contain: 

(1) The name of the superior court in which it is filed; 
(2) The title of the action; 
(3) Criminal charges pleaded as provided in Article 49 of this Chapter, 

Pleadings and Joinder; 
(4) The signature of the solicitor, but its omission is not a fatal defect; and 
(5) The signature of the foreman or acting foreman of the grand jury 

attesting the concurrence of 12 or more grand jurors in the finding of 
a true bill of indictment. 

(b) An information must contain everything required of an indictment in 
subsection (a) except that the accusation is that of the solicitor and the provisions 
of subdivision (a)(5) do not apply. The information must also contain or have 
attached the waiver of indictment pursuant to G.S. 15A-642(c). 

(c) A presentment must contain everything required of an indictment in 
subsection (a) except that the provisions of subdivisions (a)(4) and (5) do not apply 
and the foreman must by his signature attest the concurrence of 12 or more 
grand jurors in the presentment. (1978, c. 1286, s. 1.) 

Cross Reference. — See also § 15A-623 and 
the note thereto. 

The office of an indictment is to inform the 
defendant of the charge against him with 
sufficient certainty to enable him to prepare his 
defense. State v. Gates, 107 N.C. 832, 12 S.E. 319 
(1890). 

Power of Legislature. — The legislature has 
the undoubted right to modify old forms of bills 
of indictment, or establish new ones, provided 
the form established is sufficient to apprise the 

defendant with reasonable certainty of the 
nature of the crime of which he stands charged. 
State v. Harris, 145 N.C. 456, 59 S.E. 115 (1907). 

Refinements Abolished. — The technical and 
useless refinements of the common law, 
formerly required in drawing bills of indictment 
in criminal cases, have been all abolished by 
statute. State v. Hawley, 186 N.C. 433, 119 S.E. 
888 (1923). See also State v. Morrison, 202 N.C. 
60, 161 S.E. 725 (1932). 
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Statement of Facts and Circumstances. — In 
every indictment, the facts and circumstances 
must be stated with such certainty that the 
defendant may judge whether they constitute an 
indictable offense or not. State v. Lewis, 93 N.C. 
581 (1885). Thus where an indictment sets forth 
the substance of the offense charged in a plain, 
intelligible and explicit manner, with such 
fullness that the court can see that it is charged, 
and it gives the defendant such information as 
is necessary to enable him to make defense on 
the trial and in case of a subsequent prosecution, 
it is sufficient. State v. Murphy, 101 N.C. 697, 
8 S.E. 142 (1888). 

Signing Not Required under Former Law. — 
It has been often held that an indictment need 
not necessarily be signed by anyone. State v. 
Cox, 28 N.C. 440 (1846); State v. Mace, 86 N.C. 
668 (1882); State v. Pitt, 166 N.C. 268, 80 S.E. 
1060 (1914). 

No endorsement by the foreman or otherwise 
was essential to the validity of an indictment 
which had been duly returned into court by the 
grand jury under former § 15-141 and entered 
upon its records. State v. Avant, 202 N.C. 680, 
163 S.E. 806 (1932). 
Lack of Endorsement on Indictment Held 

Not to Support Motion to Quash. — When a bill 
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of indictment in a capital case had been returned 
in open court by a majority of the grand jury as 
a true bill, and the action of the grand jury was 
duly recorded in the court’s records, the lack of 
endorsement on the bill would not support a 
motion to quash, under former § 15-141. State v. 
Cox, 280 N.C. 689, 187 S.E.2d 1 (1972). 

Signature of Solicitor Not Essential. — It is 
regular and orderly for the bill to be signed by 
the solicitor, but such signing is not essential to 
its validity. State v. Cox, 28 N.C. 440 (1846); 
State v. Mace, 86 N.C. 668 (1882); State v. 
Arnold, 107 N.C. 861, 11 S.E. 990 (1890). 
Omission of Caption Does Not Vitiate 

Indictment. — While every indictment properly 
should have a caption, it is no part of the 
indictment, and its omission is no ground for ° 
arresting judgment. State v. Wasden, 4 N.C. 596 
(1816); State v. Brickell, 8 N.C. 354 (1821); State 
v. Lane, 26 N.C. 113 (1848); State v. Dula, 61 N.C. 
437 (1868); State v. Arnold, 107 N.C. 861, 11S.E. 
990 (1890). 

Mistake in Caption. — A misrecital of the 
county in the caption is not ground for arrest of 
judgment. State v. Sprinkle, 65 N.C. 463 (1871); 
State v. Arnold, 107 N.C. 861, 11 S.E. 990 (1890). 

§ 15A-645. Allegations of previous convictions. — Trial upon indictments 
and informations involving allegation of previous convictions is subject to the 
provisions of G.S. 15A-928. (1978, c. 1286, s. 1.) 

OFFICIAL COMMENTARY 

See the commentary under § 15A-928. 

§ 15A-646. Superseding indictments and informations. — If at any time 
before entry of a plea of guilty to an indictment or information, or 
commencement of a trial thereof, another indictment or information is filed in 
the same court charging the defendant with an offense charged or attempted 
to be charged in the first instrument, the first one is, with respect to the offense, 
superseded by the second and, ie the defendant’s arraignment upon the 
second indictment or information, the count of the first instrument charging the 
offense must be dismissed by the superior court judge. The first instrument is 
not, however, superseded with respect to any count contained therein which 
Seite an pense not charged in the second indictment or information. (1978, 
221250. 8.:1, 

OFFICIAL COMMENTARY 

The provisions of this section are based on a 
section in the New York Criminal Procedure 
Law. This section must be compared with Article 
3, Venue. If a crime chargeable in twe or more 
counties is charged in one county, the county in 

which the charge is first laid becomes the county 
with exclusive venue. See § 15A-182. This section 
does not change that rule; it applies to 
superseding indictments and informations filed 
in the same court. 
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ARTICLE 33. 

8§ 15A-647 to 15A-673: Reserved for future codification purposes. 

ARTICLE 34. 

§§ 15A-674 to 15A-700: Reserved for future codification purposes. 

SUBCHAPTER VII. SPEEDY TRIALS; ATTENDANCE OF 
WITNESSES. 

ARTICLE OO; 

Speedy Trial. 

§ 15A-701. Policy of appropriate promptness. — It is the policy of this State 
to minimize undue delay and to further the prompt disposition of criminal cases. 
The powers granted by this Article should be used to pursue this policy. (1978, 
Crazoorsn 1.) 

OFFICIAL COMMENTARY 

This Article represents much more detailed States Constitution, exemplified by Barker vy. 
provisions to ensure speedy trialthanthe former Wingo, 407 U.S. 514, 92S. Ct. 2182, 33 L. Ed. 2d 
ones, which were limited mainly to 8 15-10, 101 (1972). This Article does not, of course, 
providing for release on bail of a defendant not supersede any constitutional basis for a claim to 
tried within two terms of his demand for trial, speedy trial. 
and the guarantee of speedy trial by the United 

§ 15A-702. Speedy trial for defendants. — (a) A superior court judge 
presiding over a mixed or criminal session may order prompt trial as provided 
in subsection (b) for a defendant charged with an offense within the original 
jurisdiction of the superior court or a misdemeanor docketed in superior court 
for trial de novo. A dist court judge may order prompt trial as provided in 
subsection (b) for any person charged with a misdemeanor pending in district 
court. 

(b) A judge authorized by subsection (a) to order a defendant’s prompt trial 
may order the defendant’s case brought to trial or disposed of within a period 
not less than 30 days, determined by the judge, when: 

(1) The venue of the defendant’s case lies in the county in which the judge 
is presiding and the defendant has been confined awaiting trial of that 
case for a period greater than 60 days; or 

(2) The defendant has been confined awaiting trial for a period greater than 
30 days and files with the judge a petition requesting prompt trial, as 
authorized by G.S. 15A-703; or 

(3) The venue of the defendant’s case lies in the county in which the judge 
is presiding and the defendant has been awaiting trial for a period 
Aaa than 90 days; or 

(4) The defendant has been awaiting trial for a period greater than 60 days 
and files a petition with the judge requesting prompt trial, as authorized 
by G.S. 15A-703. 

The judge's order may provide that, if the case is not brought to trial or disposed 
of within the period specified by his order, the defendant must be released upon 
his own recognizance or the charges against the defendant must be dismissed 
with prejudice. 

208 



§ 15A-7038 ART. 35. SPEEDY TRIAL § 15A-704 

(c) The period of a defendant’s awaiting trial or of confinement awaiting trial 
commences to run upon a date determined according to the provisions of G.S. 
15A-705 and excludes those periods specified in G.S. 15A-706. (1868-9, c. 116, s. 
33; Code, s. 1658; Rev., s. 3155; 19138, c. 2; C. S., s. 4521; 1973, c. 1286, s. 1.) 

OFFICIAL COMMENTARY 

This section makes the basic provision for 
assuring prompt trial of defendants. It rejects 
the approach, typified by Florida, of providing 
absolute discharge of the defendant if he is not 
tried within a specified period. Instead, it 
authorizes the appropriate judge to order that 
relief in his discretion. This section recognizes 
two different interests — reducing delay in 
coming to trial when the defendant is in jail, and 
reducing delay even if the defendant is free 
while awaiting trial. Furthermore, it permits the 
judge to initiate the order himself or to respond 
to a petition from a defendant. 

This section provides for varying lengths of 
time, from 30 days to 90 days, before a 
defendant may be the subject of an order for 
prompt trial, depending upon whether he is 
jailed and on whether he petitions for the order. 
In no event is it possible that the defendant’s 
disposition be required sooner than 60 days after 
his arrest (30 days until a jailed defendant is 
eligible to petition for relief and 30 more days 
representing the minimum period within which 
the judge may order the case brought to trial). 

§ 15A-703. Petition for speedy trial. — (a) A defendant may file a petition 
for prompt trial of his case when: 

(1) He has been confined awaiting trial of that case for a period more than 
30 days; or 

(2) He has been ara trial for a period greater than 60 days. 
l (b) The defendant must le the petition for prompt trial with a judge 

authorized by G.S. 15A-702(a) to order prompt trial of his case and peering 
the county in which venue of his case lies, or, in the event that no such ju 

in 

ge 

is presiding in that county, in the judicial district embracing the county in which 
venue lies. (1973, c. 1286, s. 1.) 

OFFICIAL COMMENTARY 

This section specifies the conditions 
prerequisite to a defendant’s petitioning for an 
order for prompt trial and the judge to whom he 
must address the petition. It provides an 

opportunity for making the petition even if no 
judge to whom the petition may be addressed is 
sitting in the district. 

§ 15A-704. Consequences to defendant of petition for speedy trial. — A 
defendant who files a petition for prompt trial, as authorized by G.S. 15A-703, 
accepts venue anywhere within the judicial district and may not continue or delay 
his case art on the basis of matters which arise after he files the petition and 
which he or is counsel could not have reasonably anticipated. The defendant 
may withdraw the petition for prompt trial only on order of the court, for good 
cause shown or with consent of the State. (1973, c. 1286, s. 1.) 

OFFICIAL COMMENTARY 

Since trial within the period required as a 
result of a defendant’s petition would not be 
possible in the original venue of the case if the 
appropriate judge is not sitting in the county 
during that period, this section establishes 
venue throughout the judicial district upon filing 
the petition. (A similar provision is unnecessary 

with regard to judge-initiated orders, since the 

judge can only consider the case in the first place 
if he is presiding in the county of original venue.) 

This Article also seeks to prevent ° 
manipulation of the provisions of this Article by 
prohibiting defendants from seeking 
nonexceptional continuances after filing the 
petition or from unilaterally withdrawing the 
petition. 
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§ 15A-705. When period of awaiting trial or confinement begins. — (a) A 
defendant commences his period of confinement awaiting trial on the latest of 
the following: 

(1) The date he is first confined awaiting trial on that charge; or 
(2) The date he is reconfined after his escape from confinement awaiting 

trial on that charge; or 
(3) The date of his confinement awaiting trial on that charge following a 

mistrial, order for a new trial, remand for a new trial upon that charge, 
or notice of appeal for trial de novo. 

(b) A defendant commences his period of awaiting trial on a charge on the 
latest of the following: 

(1) In misdemeanor cases, the date that the criminal pleading is served upon 
the defendant, and in felony cases, the later of the service of criminal 
rocess or the return of a bill of indictment; or 

(2) the date of a mistrial, order for a new trial, remand for a new trial upon 
that charge, or notice of appeal for trial de novo. 

(c) The charge for which a person is awaiting trial includes the charge upon 
which he is to be tried and any other charge with which it may be joined under 
the provisions of G.S. 15A-926. (1978, c. 1286, s. 1.) 

OFFICIAL COMMENTARY 

This section seeks to commence the periods __ the prosecution could fairly be expected to be 
which make a defendant eligible for an order able to make provision for the defendant’s trial. 
under § 15A-702 only at those points from which 

§ 15A-706. Excluded periods. — (a) The period of AWARE trial or 
confinement awaiting trial does not include periods of delay resulting from other 
proceedings concerning the defendant, from the absence or unavailability of the 
defendant, or from the defendant’s incapacity to proceed. 

(b) The period of confinement awaiting trial does not include periods during 
which the defendant is released under Article 26 of this Chapter, Bail. (1978, c. 
1286, s. 1.) 

OFFICIAL COMMENTARY 

This section excludes from the periods which — sought by the defendant within the running time 
make a defendant eligible for an order under § _ of the periods, on the grounds that this policy 
15A-702 those periods of delay over which the will deter the granting of frivolous 
prosecution has no control. The section  continuances. 
deliberately, however, leaves continuances 

88 15A-707 to 15A-710: Reserved for future codification purposes. 

ARTICLE 36. 

Special Criminal Process for Attendance of Defendants. 

OFFICIAL COMMENTARY 

There are included here provisions with the act inserting this Chapter, there are sections 
regard to securing the presence of the defendant which will transfer to Subchapter VII the 
for trial when he is confined in a State or federal _ provisions of the Uniform Criminal Extradition 
institution. In addition, in sections 16 and 22 of | Act and the Interstate Agreement on Detainers. 
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§ 15A-711. Securing attendance of criminal defendants confined in 
institutions within the State; requiring solicitor to proceed. — (a) When a 
criminal defendant is confined in a penal or other institution under the control 
of the State or any of its subdivisions and his presence is required for trial, the 
solicitor may make written request to the custodian of the institution for 
temporary release of the defendant to the custody of an appropriate 
law-enforcement officer who must produce him at the trial. The period of the 
temporary release may not ont 60 days. The request of the solicitor is 
sufficient authorization for the release, and must be honored, except as 
otherwise provided in this section. 

(b) If the defendant whose presence is sought is confined pursuant to another 
criminal proceeding in a different judicial district, the defendant and the solicitor 
prosecuting the other criminal action must be given reasonable notice and 
opportunity to object to the temporary release. Objections must be heard by a 
superior court judge having authority to act in criminal cases in the district in 
which the defendant is confined, and he must make appropriate orders as to the 
precedence of the actions. 

(c) A defendant who is confined in an institution in this State pursuant to a 
criminal proceeding and who has other criminal charges pending against him 
may, by written request filed with the clerk of the court where the other charges 
are pending, require the solicitor prosecuting such charges to proceed pursuant 
to this section. A copy of the request must be served upon the solicitor in the 
manner provided by the Rules of Civil Procedure, G.S. 1A-1, Rule 5(b). If the 
solicitor does not proceed pursuant to subsection (a) within six months from the 
date the request is filed with the clerk, the charges must be dismissed. 

(d) Detainer. 
(1) When a criminal defendant is imprisoned in this State pursuant to prior 

criminal proceedings, the clerk upon request of the solicitor, must 
transmit to the custodian of the institution in which he is imprisoned, 
a copy of the charges filed against the defendant and a detainer. 
directing that the prisoner be held to answer to the charges made 
against him. The detainer must contain a notice of the prisoner’s right 
to proceed pursuant to G.S. 15A-711(c) and his right to a speedy trial 
pursuant to Article 35 of this Chapter, Speedy Trial. 

(2) Upon receipt of the charges and the detainer, the custodian must 
immediately inform the prisoner of its receipt and furnish him copies 
of the charges and the detainer, must explain to him his right to proceed 
pursuant to G.S. 15A-711(c) and his right to a speedy trial under Article 
35 of this Chapter, Speedy Trial. 

(3) The custodian must notify the clerk who transmitted the detainer of the 
defendant’s impending release at least 30 days prior to the date of 
release. The notice must be given immediately if the detainer is received 
less than 30 days prior to the date of release. The clerk must direct the 
sheriff to take custody of the defendant and produce him for trial. The 
custodian must release the defendant to the custody of the sheriff, but 
may not hold the defendant in confinement beyond the date on which 
he is eligible for release. 

(4) A detainer may be withdrawn upon request of the solicitor, and the clerk 
must notify the custodian, who must notify the defendant. (1949, c. 303; 
1955,.c. 603? 1957, c. 349, s. 10; c. 1067, ss. 1, 2: 1967, c. 996) ss°13, 15; 
gio, c. 1286, s. 1.) 

OFFICIAL COMMENTARY 

Rather than requiring the solicitor to go Commission here provides for a simple request 
through the traditional, and cumbersome, _ by the solicitor, made directly to the official 
“habeas corpus ad _ prosequendum,”’ the having custody of the defendant. In case of a 
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§ 15A-712 

problem with regard to a defendant whose 
presence is desired by two solicitors, subsection 
(b) provides for a judge of superior court to 
settle the matter. 

The right of the defendant to require the 
solicitor to proceed pursuant to this section 
should be read in conjunction with Article 35, 
Speedy Trial. 

Notwithstanding the right of the defendant to 

CH. 15A. CRIMINAL PROCEDURE ACT 8 15A-723 

solicitor to proceed, there will doubtless remain > 
occasions for the placing of a detainer, so that 
the defendant will be released to a 
law-enforcement officer, to be held for trial. 
Thus subsection (d) provides for the placing of 
a detainer, with notice to the defendant, but also 
provides that the detainer will not prolong his 
period of confinement in the institution in which 
he has been imprisoned. ' 

a speedy trial, and his right to require the 

§§ 15A-712 to 15A-729: Reserved for future codification purposes. 

ARTICLE 37. 

Uniforra Criminal Extradition Act. 

OFFICIAL COMMENTARY 

Transferred by section 16 of the act from its 
previous location in the General Statutes, Article 
8 of Chapter 15. 

§ 15A-721. Definitions. — Where appearing in this Article the term 
“Governor” includes any person performing the functions of Governor by 
authority of the law of this State. The term “executive authority” includes the 
Governor, and any person performing the functions of governor in a state other 
than this State. The term “state,” referring to a state other than this State, 
includes any other state or territory, organized or unorganized, of the United 
States of America. (1937, c. 273, s. 1; 19738, c. 1286, s. 16.) 

Editor’s Note. — Sections 15A-721 through 
15A-750 were originally codified as 88 15-55 
through 15-84. They were transferred to their 

present location by Session Laws 1973, c. 1286, 
s. 16, effective July 1, 1975. 

§ 15A-722. Duty of Governor as to fugitives from justice of other states. 
— sae to the provisions of this Article, the provisions of the Constitution 
of the United States controlling, and any and all acts of Congress enacted in 
pursuance thereof, it is the duty of the Governor of this State to have arrested 
and delivered up to the executive authority of any other state of the United 
States any person charged in that state with treason, felony or other crime, who 
ae rom justice and is found in this State. (1937, c. 273, s. 2; 1973, c. 1286, 
s. 16. 

Cross Reference. — As to arrest of fugitive 
from another state, see § 15-49. 

Requirements of Agents’ Commission Form. 
— See opinion of Attorney General to Mrs. 

Claire Nickels, Office of the Governor, 40 
N.C.A.G. 169 (1970). 

§ 15A-723. Form of demand for extradition. — No demand for the 
extradition of a person charged with crime in another state shall be recognized 
by the Governor unless in writing alleging, except in cases arising under G.S. 
15A-726, that the accused was present in the demanding state at the time of the 
commission of the alleged crime, and that thereafter he fled from the state, and 
accompanied by a copy of an indictment found or by information supported by 
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affidavit in the state having jurisdiction of the crime, or by a copy of an affidavit 
made before a magistrate there, together with a copy of any warrant which was 
issued thereupon; or by a copy of a judgment of conviction or of a sentence 
imposed in execution thereof, together with a statement by the executive 
authority of the demanding state that the person claimed has escaped from 
confinement or has broken the terms of his bail, probation or parole. The 
indictment, information, or affidavit made before the magistrate must 
substantially charge the person demanded with having committed a crime under 
the law of that state; and the copy of indictment, information, affidavit, 
judgment of conviction or sentence must be authenticated by the executive 
authority making the demand. (1987, c. 278, s. 3; 1978, c. 1286, s. 16.) 

§ 15A-724. Governor may cause investigation to be made. — When a 
demand shall be made upon the Governor of this State by the executive authority 
of another state for the surrender of a person so charged with crime, the 
Governor may call upon the Attorney General or any prosecuting officer in this 
State to investigate or assist in investigating the demand, and to report to him 
the situation and circumstances of the person so demanded, and whether he 
ought to be surrendered. (1937, c. 278, s. 4; 1973, c. 1286, s. 16.) 

§ 15A-725. Extradition of persons imprisoned or awaiting trial in another 
state or who have left the demanding state under compulsion. — When it is 
desired to have returned to this State a person charged in this State with a crime, 
and such person is imprisoned or is held under criminal proceedings then pending 
against him in another state, the Governor of this State may agree with the 
executive authority of such other state for the extradition of such person before 
the conclusion of such proceedings or his term of sentence in such other state, 
upon condition that Bach person fia returned to such other state at the expense 
of this State as soon as the prosecution in this State is terminated. 

The Governor of this State may also surrender on demand of the executive 
authority of any other state any person in this State who is charged in the 
manner provided in G.S. 15A-748 with having violated the laws of the state 
whose executive authority is making the demand, even though such person left 
the demanding state involuntarily. (1987, c. 278, s. 5; 1978, c. 1286, s. 16.) 

§ 15A-726. Extradition of persons not present in demanding state at time 
of commission of crime. — The Governor of this State may also surrender, on 
demand of the executive authority of any other state, any person in this State 
charged in such other state in the manner provided in G.S. 15A-723 with 
committing an act in this State, or in a third state, intentionally resulting in a 
crime in the state whose executive authority is making the demand, and the 
provisions of this Article, not otherwise inconsistent, shall apply to such cases, 
even though the accused was not in that state at the time of the commission of 
the crime, and has not fled therefrom. (19387, ¢c. 278, s. 6; 1973, c. 1286, s. 16.) 

§ 15A-727. Issue of Governor’s warrant of arrest; its recitals. — If the 
Governor decides that the demand should be complied with, he shall sign a 
warrant of arrest, which shall be sealed with the State seal, and be directed to 
any peace officer or other person whom he may think fit to entrust with the 
execution thereof. The warrant must substantially recite the facts necessary to 
the validity of its issuance. (1937, c. 278, s. 7; 1973, c. 1286, s. 16.) 

§ 15A-728. Manner and place of execution of warrant. — Such warrant 
shall authorize the peace officer or other person to whom directed to arrest the 
accused at any time and any place where he may be found within the State, and 
to command the aid of all peace officers or other persons in the execution of the 
warrant, and to deliver the accused, subject to the provisions of this Article, to 
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the ed authorized agent of the demanding state. (1937, c. 273, s. 8; 1973, c. 1286, 
s. 16. 

§ 15A-729. Authority of arresting officer. — Every such peace officer or 
other person empowered to make the arrest shall have the same authority, in 
arresting the accused, to command assistance therein as peace officers have by 
law in the execution of any criminal process directed to them, with like penalties 
against those who refuse their assistance. (1937, c. 273, s. 9; 1973, c. 1286, s.16.) 

§ 15A-730. Rights of accused person; application for writ of habeas corpus. 
— No person arrested upon such warrant shall be delivered over to the agent 
whom the executive authority demanding him shall have appointed to receive 
him unless he shall first be taken forthwith before a judge of a court of record 
in this State, who shall inform him of the demand made for his surrender and 
of the crime with which he is charged, and that he has the right to demand and 
procure legal counsel; and if the prisoner or his counsel shall state that he or 
they desire to test the legality of his arrest, the judge of such court of record 
shall fix a reasonable time to be allowed him within which to apply for a writ 
of habeas corpus. When such writ is applied for, notice thereof, and of the time 
and place of fidavinig thereon, shall be given to the prosecuting officer of the 
county in which the arrest is made and in which the accused is in custody, and 
to the said agent of the demanding state. (1937, c. 273, s. 10; 1973, c. 1286, s. 
16.) 

§ 15A-731. Penalty for noncompliance with § 15A-730. — Any officer who 
shall deliver to the agent for extradition of the demanding state a person in his 
custody under the Governor’s warrant, in willful disobedience to G.S. 15A-730, 
shall be guilty of a misdemeanor and, on conviction, shall be fined not more than 
one thousand dollars ($1,000) or be imprisoned not more than six months, or both. 
(1987, ¢) 273, Sv 111973) C1266 bos) 

§ 15A-732. Confinement in jail when necessary. — The officer or person 
executing the Governor’s warrant of arrest, or the agent of the demanding state 
to whom the prisoner may have been delivered, may, when necessary, confine 
the prisoner in the jail of any county or city through which he may pass; and 
the keeper of such jail must receive and safely keep the prisoner until e officer 
or person having charge of him is ready to proceed on his route, such officer 
or person being chargeable with the expense of keeping: 

The officer or agent of a demanding state to whom a prisoner may have been 
delivered following extradition proceedings in another state, or to whom a 
prisoner may have been alivered after waiving extradition in such other state, 
and who is passing through this State with such a prisoner for the purpose of 
immediately returning such prisoner to the demanding state may, when 
necessary, confine the prisoner in the jail of any county or city through which 
he may pass; and the keeper of such jail must receive and safely seo the 
prsaner until the officer or agent having charge of him is ready to proceed on 

is route, such officer or agent, however, being chargeable with the expense 
of keeping: Provided, however, that such officer or agent shall produce and show 
to the keeper of such jail satisfactory written evidence of the fact that he is 
actually transporting such prisoner to the demanding state after a requisition 
by the executive authority of such demanding state. Sit prisoner shall not be 
entitled to demand a new requisition while in this State. (1987, c. 278, s. 12; 1978, 
c. 1286, s. 16.) 

§ 15A-733. Arrest prior to requisition. — Whenever any person within this 
State shall be charged on the oath of any credible person fhefors any judge or 
magistrate of this State with the commission of any crime in any other state 
and, except in cases arising under G.S. 15A-726, with having fled from justice, 
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or with having been convicted of a crime in that state and having escaped from 
confinement, or having broken the terms of his bail, probation or parole, or 
whenever complaint shall have been made before any judge or magistrate in this 
State, ne orth on the affidavit of any credible person in another state that 
a crime has been committed in such other state, and that the accused has been 
charged in such state with the commission of the crime, and, except in cases 
arising under G.S. 15A-726, has fled from justice, or with having been convicted 
of a crime in that state and having escaped from confinement, or having broken 
the terms of his bail, probation or parole, and is believed to be in this State, the 
judge or magistrate shall issue a warrant directed to any peace officer 
commanding him to apprehend the person named therein, wherever he may be 
found in this State, and to bring him before the same or any other judge, 
magistrate or court who or which may be available in or convenient of access 
to the place where the arrest may be made, to answer the charge or complaint 
and affidavit, and a certified copy of the sworn charge or complaint and affidavit 
upon which the warrant is issued shall be attached to the warrant. (1937, c. 278, 
Sila, C.1206,.s. 16.) 

§ 15A-734. Arrest without a warrant. — The arrest of a person may be 
lawfully made also by any peace officer or a private person, without a warrant, 
upon reasonable information that the accused stands charged in the courts of 
a state with a crime punishable by death or imprisonment for a term exceeding 
one year, but when so arrested the accused must be taken before a judge or 
magistrate with all practicable speed, and complaint must be made against him 
under oath setting forth the ground for the arrest as in G.S. 15A-733; and 
thereafter his answer shall be heard as if he had been arrested on a warrant. 
feeieeCeicd 3) 8,114: 1973, c. 12865s./16:) 

§ 15A-735. Commitment to await requisition; bail. — If from the 
examination before the judge or magistrate it appears that the person held is 
the person charged with having committed the crime alleged and, except in cases 
arising under G.S. 15A-726, that he has fled from justice, the judge or magistrate 
must, by a warrant reciting the accusation, commit him to the county Jail for 
such a time, not exceeding 30 days and specified in the warrant, as will enable 
the arrest of the accused to be made under a warrant of the Governor on a 
epson of the executive authority of the state having jurisdiction of the 
offense, unless the accused give bail as provided in G.S. 15A-736, or until he shall 
be legally discharged. (1937, c. 273, s. 15; 1978, c. 1286, s. 16.) 

§ 15A-736. Bail in certain cases; conditions of bond. — Unless the offense 
with which the prisoner is charged is shown to be an offense punishable by death 
or life imprisonment under the laws of the state in which it was committed, a 
judge or magistrate in this State may admit the person arrested to bail by bond, 
with sufficient sureties, and in such sum as he deems proper, conditioned for 
his appearance before him at a time specified in such bond. and for his surrender, 
to be arrested upon the warrant of the Governor of this State. (1937, c. 278, s. 
16; 1973, c. 1286, s. 16.) 

§ 15A-737. Extension of time of commitment; adjournment. — If the 
accused is not arrested under warrant of the Governor by the expiration of the 
time specified in the warrant or bond, a judge or magistrate may discharge him 
or may recommit him for a further period not to exceed 60 days, or a judge or 
Os eaales may again take bail for his appearance and surrender, as provided 
in G.S. 15A-736, but within a period not to exceed 60 days after the date of such 
new bond. (19387, c. 273, s. 17; 1973, c. 1286, s. 16.) 

§ 15A-738. Forfeiture of bail. — If the prisoner is admitted to bail and fails 
to appear and surrender himself according to the conditions of his bond, the 
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judge, or magistrate by proper order, shall declare the bond forfeited and order 
is immediate arrest without warrant if he be within this State. Recovery may 

be had on such bond in the name of the State as in the case of other bonds given 
by paints in criminal proceedings within this State. (1937, c. 273, s. 18; 1973, 
c. 1286, s. 16. 

§ 15A-739. Persons under criminal prosecution in this State at time of 
requisition. — If a criminal prosecution has been instituted against such person 
under the laws of this State and is still pending, the Governor, in his discretion, 
either may surrender him on demand of the executive authority of another state 
or hold him until he has been tried and discharged or convicted and punished 
in this State. (1987, c. 273, s. 19; 1978, c. 1286, s. 16.) 

§ 15A-740. Guilt or innocence of accused, when inquired into. — The guilt 
or innocence of the accused as to the crime of which he is ad may not be 
inquired into by the Governor or in any proceeding after the demand for 
extradition accompanied by a charge of crime in legal form as above provided 
shall have been presented to the Governor, except as it may be involved in 
identifying the person held as the person charged with the crime. (1937, ce. 273, 
s. 20; 1973, c: 1286,'s. 16.) 

§ 15A-741. Governor may recall warrant or issue alias. — The Governor 
may recall his warrant of arrest or may issue another warrant whenever he 
deems proper. (1937, c. 273, s. 21; 1973, c. 1286, s. 16.) 

§ 15A-742. Fugitives from this State; duty of governors. — Whenever the 
Governor of this State shall demand a person charged with a crime or with 
escaping from confinement or breaking the terms of his bail, probation or parole 
in this State from the executive authority of any other state, or from the chief 
justice or an associate justice of the Supreme Court of the District of Columbia 
authorized to receive such demand under the laws of the United States, he shall 
issue a warrant under the seal of this State, to some agent, commanding him 
to receive the person so charged if delivered to him and convey him to the proper 
officer of the county in this State in which the offense was committed. (1937, 
CHATS MSY 22519 1a; Ce 1286,'s:° 16.) 

§ 15A-743. Application for issuance of requisition; by whom made; 
contents. — (a) When the return to this State of a person charged with crime 
in this State is required, the prosecuting attorney shall present to the Governor 
his written application for a requisition for the return of the person charged, 
in which application shall be stated the name of the person so charged, the crime 
charged against him, the approximate time, place and circumstances of its 
commission, the state in which he is believed to be, including the location of the 
accused therein, at the time the application is made and certifying that, in the 
opinion of the said prosecuting attorney, the ends of justice require the arrest 
and return of the accused to this State for trial and that the proceeding is not 
instituted to enforce a private claim. 

(b) When the return to this State is required of a person who has been 
convicted of a crime in this State and has escaped from confinement or broken 
the terms of his bail, probation or parole, the prosecuting attorney of the county 
in which the offense was committed, the parole board, or the warden of the 
institution or sheriff of the county from which escape was made shall present 
to the Governor a written BEnuea HOD for a requisition for the return of such 
person, in which application shall be stated the name of the person, the crime 
of which he was convicted, the circumstances of his escape from confinement 
or of the breach of the terms of his bail, probation or parole, the state in which 
he is believed to be, including the location of the person therein at the time 
application is made. 
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(c) The application shall be verified by affidavit, shall be executed in duplicate 
and shall be accompanied by two certified copies of the indictment returned, or 
information and affidavit filed, or of the complaint made to the judge or 
magistrate, stating the offense with which the accused is charged, or of the 
judgment of conviction or of the sentence. The prosecuting officer, parole board, 
warden or sheriff may also attach such further affidavits and other documents 
in duplicate as he shall deem proper to be submitted with such application. One 
copy of the application, with the action of the Governor indicated by endorsement 
thereon, and one of the certified copies of the indictment, complaint, information 
and affidavits or of the judgment of conviction or of the sentence shall be filed 
in the office of the Secretary of State to remain of record in that office. The other 
copies of all papers shall be forwarded with the Governor’s requisition. (1937, 
Gre tose 973)-c. 1286, 's. 16.) 

§ 15A-744. Costs and expenses. — Subject to the requirements, restrictions 
and conditions hereinafter set forth in this section, if the crime shall be a felony, 
the reimbursements for expenses shall be paid out of the State treasury on the 
certificate of the Governor and warrant of the Auditor, as provided by this 
section. In all other cases, such expenses or reimbursements shall be paid out 
of the county treasury of the county wherein the crime is alleged to have been 
committed according to such regulations as the board of county commissioners 
may promulgate. In all cases, the expenses, for which repayment or 
reimbursement may be claimed, shall consist of the reasonable and necessary 
travel expense and subsistence costs of the extradition agent or fugitive officer, 
as well as the fugitive, together with such legal fees as were paid to the officials 
of the state on whose governor the requisition is made. The person or persons 
designated to return the fugitive shall not be allowed, paid or reimbursed for 
any expenses in connection with any requisition or extradition proceeding unless 
the expenses are itemized, the statement of same be sworn to under oath, and 
shall not then be paid or reimbursed unless a receipt is obtained showing the 
amount, the purpose for which said item or sum was expended, the place, date 
and to whom paid, and said receipt or receipts attached to said sworn statement 
and filed with the Governor. The Governor shall have the authority, upon 
investigation, to increase or decrease any item or expenses shown in said sworn 
statement, or to include items of expenses omitted by mistake or inadvertence. 
The decision or determination of the Governor as to the correct amount to be 
paid for such expenses or reimbursements shall be final. When it is deemed 
necessary for more than one agent, extradition agent, fugitive officer or person, 
to be designated to return a fugitive from another state to this State, the solicitor 
or prosecuting officer shall file with his written application to the Governor of 
this State an affidavit setting forth in detail the grounds or reasons why it is 
necessary to have more than one extradition agent, fugitive officer or person 
to be so designated. Among other things, and not by way of limitation, the 
affidavit shall set forth whether or not the alleged fugitive is a dangerous 
Berron, his previous criminal record if any, and any record of said fugitive on 
ile with the Federal Bureau of Investigation or with the prison authorities of 

this State. As a further ground or reason for more than one extradition agent 
or fugitive officer to be designated, it may be shown in said affidavit the number 
of fugitives to be returned to this State and any other grounds or reasons for 
which more than one extradition agent or fugitive officer is desired. If the 
Governor finds or determines from his own investigation and from the 
information made available to him that more than one extradition agent or 
fugitive officer is necessary for the return of a fugitive or fugitives to this State, 
he may designate more than one extradition agent or fugitive officer for such 
Bene. All travel for which expenses or reimbursements are paid or allowed 
under this section shall be by the nearest, direct, convenient route of travel. If 
the extradition agent or agents or person or persons designated to return a 
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fugitive or fugitives from another state to this State shall elect to travel by 
automobile, a sum not exceeding seven cents (7¢) per mile may be allowed in 
lieu of all travel expense, and which shall be paid upon a basis of mileage for 
the complete trip. The Governor may promulgate executive orders, rules and 
regulations governing travel, forms of statements, receipts or any other matter 
or objective provided for in this section. The Governor may delegate any or all 
of the duties, powers and responsibilities conferred upon him by this section to 
any executive agent or executive clerk on his staff or in his office, and such 
executive agent or executive clerk, when properly authorized, may perform any 
or all of the duties, powers and responsibilities conferred upon the Governor. 
Provided that if the fugitive from justice is an alleged felon, and he be returned 
without the service of extradition papers by the sheriff or the agent of the 
sheriff of the county in which the felony was alleged to have been committed, 
the expense of said return shall be borne by the State of North Carolina under 
the rules and regulations made and promulgated by the Governor of North 
Carolina or the executive agent or the executive clerk to whom the said Governor 
may have delegated his duties under this section. (1987, c. 278, s. 24; 1958, c. 
12038; 1955, c. 289; 1973, c. 1286; s. 16.) 

§ 15A-745. Immunity from service of process in certain civil actions. — A 
person brought into this State by, or after waiver of, extradition based on a 
criminal charge shall not be subject to service of personal process in civil actions 
arising out of the same facts as the criminal proceedings to answer which he 
is being or has been returned until he has been convicted in the criminal 
proceeding or, if acquitted, until he has had reasonable opportunity to return 
to i state from which he was extradited. (1937, c. 273, s. 25; 1973, c. 1286, s. 
16. 

§ 15A-746. Written waiver of extradition proceedings. — Any person 
arrested in this State charged with having committed any crime in another siate 
or alleged to have abcapied from confinement, or broken the terms of his bail, 
propane or parole may waive the issuance and service of the warrant provided 
or in G.S. 15A-727 and 15A-728 and all other procedure incidental to extradition 
proceedings, by executing or subscribing in the presence of a judge of any court 
of record within this State or a clerk of the superior court a writing which states 
that he consents to return to the demanding state: Provided, however, that 
before such waiver shall be executed or subscribed by such person it shall be 
the duty of such judge or clerk of superior court to inform‘such person of his 
rights to the issuance and service of a warrant of extradition and to obtain a 
writ of habeas corpus as provided for in G.S. 15A-7380. 

If and when such consent has been duly executed it shall forthwith be 
forwarded to the office of the Governor of this State and filed therein. The judge 
or clerk of superior court shall direct the officer having such person in ousted? 
to deliver forthwith such person to the duly nderedited agent or agents of the 
demanding state, and shall deliver or cause to be delivered to such agent or 
agents a copy of such consent: Provided, however, that nothing in this section 
shall be deemed to limit the rights of the accused person to return voluntarily 
and without formality to the demanding state, nor shall this waiver procedure 
be deemed to be an exclusive procedure or to limit the powers, rights or duties 
of the officers of the demanding state or of this State. (1987, c. 273, s. 25a; 1959, 
c. 271; 1973, c. 1286, s. 16.) 

Waiver May Not Be Made before Magistrate. 
— See opinion of Attorney General to Mr. E. 
Maurice Braswell, 42 N.C.A.G. 267 (1973). 
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§ 15A-747. Nonwaiver by this State. — Nothing in this Article contained 
shall be deemed to constitute a waiver by this State of its right, power or 
privilege to try such demanded person for crime committed within this State, 
or of its right, power or privilege to regain custody of such person by extradition 
proceedings or otherwise for the purpose of trial, sentence or punishment for 
any crime committed within this State, nor shall any proceedings had under this 
Article which result in, or fail to result in, extradition be deemed a waiver by 
this State of any of its rights, privileges or jurisdiction in any way whatsoever. 
ilvntG., 2(5,15..200; 1973, c./ 1286, s:16.) 

§ 15A-748. No right of asylum; no immunity from other criminal 
prosecution while in this State. — After a person has been brought back to 
this State by, or after waiver of, extradition proceedings, he may be tried in this 
State for other crimes which he may be charged with having committed here 
as well as that specified in the requisition for his extradition. (19387, c. 273, s. 
26; 1973, c. 1286, s. 16.) 

§ 15A-749. Interpretation. — The provisions of this Article shall be so 
interpreted and construed as to effectuate its general purposes to make uniform 
the law of those states which enact it. (1937, c. 273, s. 27; 1973, c. 1286, s. 16.) 

§ 15A-750. Short title. — This Article may be cited as the Uniform Criminal 
Extradition Act. (1937, c. 278, s. 30; 19738, c. 1286, s. 16.) 

§§ 15A-751 to 15A-760: Reserved for future codification purposes. 

ARTICLE 38. 

Interstate Agreement on Detainers. 

OFFICIAL COMMENTARY 

Transferred by Section 22 of the act from its 
previous location in the General Statutes, Article 
10 of Chapter 148. 

§ 15A-761. Agreement on Detainers entered into; form and contents. — 
This Agreement on Detainers is hereby enacted into law and entered into by this 
State with all other jurisdictions legally joining therein in the form substantially 
as follows: The contracting states solemnly agree: 

Article I 

The party states find that charges outstanding against a prisoner, detainers 
based on untried indictments, informations or complaints, and difficulties in 
securing speedy trial of persons already incarcerated in other jurisdictions, 
produce uncertainties which obstruct programs of prisoner treatment and 
rehabilitation. Accordingly, it is the policy of the party states and the purpose 
of this agreement to encourage the expeditious and orderly disposition of such 
charges and determination of the proper status of any and all detainers based 
on untried indictments, informations or complaints. The party states also find 
that proceedings with reference to such charges and detainers, when emanating 
from another jurisdiction, cannot properly be had in the absence of cooperative 
procedures. It is the further purpose of this agreement to provide such 
cooperative procedures. 
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Article IT 

As used in this agreement: 

(a) “State” shall mean a state of the United States; the United States of 
America; a territory or possession of the United States; the District of Columbia; 
the Commonwealth of Puerto Rico. 

(b) “Sending state” shall mean a state in which a prisoner is incarcerated at 
the time that he initiates a request for final disposition pursuant to Article III 
hereof or at the time that a request for custody or availability is initiated 
pursuant to Article IV hereof. 

(c) “Receiving state” shall mean the state in which trial is to be had on an 
indictment, information or complaint pursuant to Article III or Article IV hereof. 

Article III 

(a) Whenever a person has entered upon a term of imprisonment in a penal 
or correctional institution of a party state, and whenever during the continuance 
of the term of imprisonment there is pending in any other party state any untried 
indictment, information or complaint on the basis of which a detainer has been 
lodged against the prisoner, he shall be brought to trial within 180 days after 
he shall have caused to be delivered to the prosecuting officer and the 
appropriate court of the prosecuting officer’s jurisdiction written notice of the 
place of his imprisonment and his request for a final disposition to be made of 
the indictment, information or complaint: Provided that for good cause shown 
in open court, the prisoner or his counsel being present, the court having 
I ean of the matter may grant any necessary or reasonable continuance. 
he request of the prisoner shall be accompanied by a certificate of the 

appropriate official having custody of the prisoner, stating the term of 
commitment under which the prisoner is being held, the time already served, 
the time remaining to be served on the sentence, the amount of good time earned, 
the time of parole eligibility of the prisoner, and any decisions of the state parole 
agency relating to the prisoner. 

(b) The written notice and request for final disposition referred to in 
paragraph (a) hereof shall be given or sent by the prisoner to the warden, 
commissioner of corrections or other official having custody of him, who shall 
promptly forward it together with the certificate to the appropriate prosecuting 
official and court by registered or certified mail, return receipt requested. 

(c) The warden, commissioner of corrections or other official having custody 
of the prisoner shall promptly inform him of the source and contents of any 
detainer lodged against him and shall also inform him of his right to make a 
request for final disposition of the indictment, information or complaint on which 
the detainer is based. 

(d) Any request for final disposition made by a prisoner pursuant to 
paragraph (a) hereof shall operate as a request for final disposition of all untried 
indictments, informations or complaints on the basis of which detainers have 
been lodged against the prisoner from the state to whose prosecuting official 
the request for final disposition is specifically directed. The warden, 
commissioner of corrections or other official having custody of the prisoner shall 
forthwith notify all appropriate rosecuting officers and courts in the several 
jurisdictions within the state to which the prisoner’s request for final disposition 
is being sent of the proceeding being initiated by the prisoner. Any notification 
sent pursuant to this paragraph shall be accompanied Fy copies of the prisoner’s 
written notice, request and the certificate. If trial is not had on any indictment, 
information or complaint contemplated hereby prior to the return of the prisoner 
to the original place of imprisonment, such indictment, information or complaint 
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shall not be of any further force or effect, and the court shall enter an order 
dismissing the same with prejudice. 

(e) Any request for final disposition made by a prisoner pursuant to 
paragraph (a) hereof shall also be deemed to be a waiver of extradition with 
respect to any charge or proceeding contemplated thereby or included therein 
by reason of paragraph (d) hereof, and a waiver of extradition to the receiving 
state to serve any sentence there imposed upon him, after completion of his term 
of imprisonment in the sending state. The request for final ee shall also 
constitute a consent by the prisoner to the production of his body in any court 
where his presence may be required in order to effectuate the purposes of this 
agreement and a further consent voluntarily to be returned to the original place 
of imprisonment in accordance with the provisions of this agreement. Nothing 
in this paragraph shall prevent the imposition of a concurrent sentence if 
otherwise permitted by law. 

(f) Escape from custody by the prisoner subsequent to his execution of the 
request for final disposition referred to in paragraph (a) hereof shall void the 
request. 

Article IV 

(a) The appropriate officer of the jurisdiction in which an untried indictment, 
information or complaint is pending shall be entitled to have a prisoner against 
whom he has lodged a detainer and who is serving a term of imprisonment in 
any party state made available in accordance with Article V(a) hereof upon 
presentation of a written request for temporary custody or availability to the 
appropriate authorities of the state in which the prisoner is incarcerated: 
Provided that the court having jurisdiction of such indictment, information or 
complaint shall have duly approved, recorded and transmitted the request: And 
provided further that there shall be a period of 380 days after receipt by the 
appropriate authorities before the request be honored, within which period the 
governor of the sending state may disapprove the request for temporary custody 
or availability, either upon his own motion or upon motion of the prisoner. 

(b) Upon receipt of the officer’s written request as provided in paragraph (a) 
hereof, the appropriate authorities having the prisoner in custody shall furnish 
the officer with a certificate stating the term of commitment under which the 
prisoner is being held, the time already served, the time remaining to be served 
on the sentence, the amount of good time earned, the time of parole eligibility 
of the prisoner, and any decisions of the state parole agency relating to the 
prisoner. Said authorities simultaneously shall furnish all other officers and 
appropriate courts in the receiving state who have lodged detainers against the 
risoner with similar certificates and with notices informing them of the request 
or custody or availability and of the reasons therefor. 
(c) In respect of any proceeding made possible by this Article, trial shall be 

commenced within 120 days of the arrival of the prisoner in the rea state, 
but for good cause shown in open court, the prisoner or his counsel being 
present, the court having jurisdiction of the matter may grant any necessary 
or reasonable continuance. 

(d) Nothing contained in this Article shall be construed to deprive any prisoner 
of any right which he may have to contest the legality ee delivery as provided 
in paragraph (a) hereof, but such delivery may not be opposed or denied on the 
ground that the executive authority of the sending state has not affirmatively 
consented to or ordered such delivery. 

(e) If trial is not had on any indictment, information or complaint 
contemplated hereby prior to the prisoner’s being returned to the original place 
of imprisonment pursuant to Article V(e) hereof, such indictment, information 
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or complaint shall not be of any further force or effeét, and the court shall enter 
an order dismissing the same with prejudice. 

Article V 

(a) In response to a request made under Article III or Article IV hereof, the 
appropriate authority in a sending state shall offer to deliver temporary custody 
of such prisoner to the appropriate authority in the state where such indictment, 
information or complaint is pending: eine such person in order that speedy 
and efficient prosecution may be had. If the request for final disposition is made 
by the prisoner, the offer of temporary custody shall accompany the written 
notice provided for in Article III of this agreement. In the case of a federal 
prisoner, the appropriate authority in the receiving state shall be entitled to 
temporary custody as provided by this agreement or to the prisoner’s presence 
in federal custody at the place for trial, whichever custodial arrangement may 
be approved by the custodian. 

(b) The officer or other representative of a state pret an offer of 
temporary custody shall present the following upon demand: 

(1) Proper identification and evidence of his authority to act for the state 
into whose temporary custody the prisoner is to be given. 

(2) A duly certified copy of the indictment, information or complaint on the 
basis of which the detainer has been lodged and on the basis of which 
the request for temporary custody of the prisoner has been made. 

(c) If the appropriate authority shall refuse or fail to accept temporary 
custody of ant person, or in the event that an action on the indictment, 
information or complaint on the basis of which the detainer has been lodged is 
not brought to trial within the period provided in Article III or Article IV hereof, 
the appropriate court of the jurisdiction where the indictment, information or 
complaint has been pending shall enter an order dismissing the same with 
prejudice, and any detainer based thereon shall cease to be of any force or effect. 

(d) The temporary custody referred to in this agreement shall be only for the 
purpose of permitting prosecution on the charge or charges contained in one or 
more untried indictments, informations or complaints which form the basis of 
the detainer or detainers or for prosecution on any other charge or charges 
arising out of the same transaction. Except for his attendance at court and while 
being transported to or from any place at which his presence may be required, 
the prisoner shall be held in a suitable jail or other facility regularly used for 
persons awaiting prosecution. 

(e) At the earliest practicable time consonant with the purposes of this 
agreement, the prisoner shall be returned to the sending state. 

(f) During the continuance of temporary custody or while the prisoner is 
otherwise being made available for trial as required by this agreement, time 
being served on the sentence shall continue to run but good time shall be earned 
by the prisoner only if, and to the extent that, the law and practice of the 
jurisdiction which imposed the sentence may allow. 

(p). For all purposes other than that for which temporary custody as provided 
in this agreement is exercised, the prisoner shall be deemed to remain in the 
custody of and subject to the jurisdiction of the sending state and any escape 
from temporary custody may be dealt with in the same manner as an esca 
ah the original place of imprisonment or in any other manner permitted by 
aw. 
(h) From the time that a party state receives custody of a prisoner pursuant 

to this agreement until such prisoner is returned to the territory and custody 
of the sending state, the state in which the one or more untried indictments, 
informations or complaints are pending or in which trial is being had shall be 
responsible for the prisoner and shall also pay all costs of transporting, caring 
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for, keeping and returning the prisoner. The provisions of this paragraph shall 
govern unless the states concerned shall have entered into a supplementary 
agreement providing for a different allocation of costs and responsibilities as 
between or among themselves. Nothing herein contained shall be construed to 
alter or affect any internal relationship among the departments, agencies and 
officers of and in the government of a party state, or between a party state and 
its subdivisions, as to the payment of costs, or responsibilities therefor. 

Article VI 

(a) In determining the duration and expiration dates of the time periods 
provided in Articles III and IV of this agreement, the running of said time 
periods shall be tolled whenever and for as long as the prisoner is unable to stand 
trial, as determined by the court having jurisdiction of the matter. 

(b) No provision of this agreement, and no remedy made available by this 
agreement, shall apply to any person who is adjudged to be mentally ill. 

Article VII 

Each state party to this agreement shall designate an officer who, actin 
jointly with like officers of other party states, shall promulgate rules aid 
regulations to carry out more effectively the terms and provisions of this 
agreement, and who shall provide, within and without the state, information 
necessary to the effective operation of this agreement. 

Article VIII 

This agreement shall enter into full force and effect as to a party state when 
such state has enacted the same into law. A state party to this agreement may 
withdraw herefrom by enacting a statute repealing the same. However, the 
withdrawal of any state shall not affect the status of any proceedings already 
initiated by inmates or by state officers at the time such withdrawal takes effect, 
nor shall it affect their rights in respect thereof. 

Article IX 

This agreement shall be liberally construed so as to effectuate its purposes. 
The provisions of this agreement shall be severable and if any phrase, clause, 
sentence or provision of this agreement is declared to be contrary to the 
constitution of any party state or of the United States or the applicability thereof 
to any government, agency, person or circumstance is held invalid, the validity 
of the remainder of this agreement and the applicability thereof to any 
government, agency, person or circumstance shall not be affected thereby. If 
this agreement shall be held contrary to the constitution of any state party 
hereto, the agreement shall remain in full force and effect as to the remaining 
states and in full force and effect as to the state affected as to all severable 
matters. (1965, c. 295, s. 1; 1973, c. 1286, s. 22.) 

Editor’s Note. — Sections 15A-761 through present position by Session Laws 1978, c. 1286, 
15A-767 were originally codified as 88 148-89 _ s. 22, effective July 1, 1975. 
through 148-95. They were transferred to their 
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§ 15A-762. Meaning of “appropriate court”. — The phrase “appropriate 
court’ as used in the Agreement on Detainers shall, with reference to the courts 
of this State, mean court of record with criminal jurisdiction. (1965, c. 295, s. 
2;'1973) ¢):1286, s. 22.) 

§ 15A-763. Cooperation in enforcement. — All courts, departments, 
agencies, officers and employees of this State and its political subdivisions are 
hereby directed to enforce the Agreement on Detainers and to cooperate with 
one another and with other party states in enforcing the agreement and 
effectuating its purpose. (1965, c. 295, s. 3; 1978, c. 1286, s. 22.) 

§ 15A-764. Escape from temporary custody. — Any prisoner released to 
temporary custody under the provisions of the Agreement on Detainers from 
a place of imprisonment in North Carolina who shall escape or attempt to escape. 
from such temporary custody, whether within or without the borders of this 
State, shall be dealt with in the same manner as if the escape or attempt to 
escape were rial the original place of imprisonment. (1965, c. 295, s. 4; 1978, 
ColZebnne 2: 

§ 15A-765. Authority and duty of official in charge of institution. — It 
shall be lawful and mandatory upon the warden or other official in charge of 
a penal or correctional institution in this State to give over the pores of any 
inmate thereof whenever so required by the operation of the Agreement on 
Detainers. (1965, c. 295, s. 5; 1978, c. 1286, s. 22.) 

§ 15A-766. Designation of central administrator of and information agent 
for agreement. — The Governor is hereby authorized and empowered to 
designate the officer who shall serve as central administrator of and information 
agent for the Agreement on Detainers, pursuant to the provisions of Article VII 
of the agreement. (1965, c. 295, s. 6; 1978, c. 1286, s. 22.) 

§ 15A-767. Distribution of copies of Article. — Copies of this Article shall, 
upon its SRE be transmitted to the governor of each state, the Attorney 
General and the Administrator of General Services of the United States, and the 
Council of State Governments. (1965, c. 295, s. 7; 1978, c. 1286, s. 22.) 

8§ 15A-768 to 15A-770: Reserved for future codification purposes. 

ARTICLE 39. 

Other Special Process tor Attendance of Defendants. 

OFFICIAL COMMENTARY 

Since corporations are amenable to the and appearance. The section is similar to New 
criminal law, it was thought convenient to set York Criminal Procedure Law, § 600.10. 
out this system of service of criminal process 

§ 15A-771. Securing attendance of defendants confined in federal prisons. 
— (a) A defendant against whom a criminal action is pending in this State, and 
who is confined in a federal prison or custody either within or outside the State, 
may, with the consent of the Attorney General of the United States, be produced 
He such court for the purpose of criminal prosecution, pursuant to the provisions 
of: 

(1) Section 4085 of Title 18 of the United States Code; or 
(2) Subsection (b) of this section. - 

(b) When such a defendant is in federal custody as specified in subsection (a), 
a superior court may, upon application of the solicitor, issue a certificate, 
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addressed to the Attorney General of the United States, certifying the charges 
and the court in which they are pending, and that attendance of the defendant 
in such court for the purpose of criminal prosecution thereon is necessary in the 
interest of justice, and requesting the Attorney General of the United States 
to cause such defendant to be produced in such court, under custody of a federal 
public servant, upon a designated date and for a period of time necessary to 
complete the prosecution. Upon issuing such a certificate, the court may deliver 
it, or cause or authorize it to be delivered, together with a certified copy of the 
charges upon which it is based, to the Attorney General of the United States 
or to his representative authorized to entertain the request. (1973, c. 1286, s. 1.) 

§ 15A-772. Securing attendance of defendants who are outside the United 
States. — (a) When a criminal action for an offense committed in this State is 
pending in a criminal court of this State against a defendant who is in a foreign 
country with which the United States has an extradition treaty, and when the 
offense charged is one which is declared in such treaty to be an extraditable one, 
the solicitor may make an application to the Governor, requesting him to make 
an application to the President of the United States to institute extradition 
proceedings for the return of the defendant to this country and State for the 
purpose of prosecution of such action. The solicitor’s application must compl 
with rules, regulations, and guidelines established by he Governor for suc 
applications and must be accompanied by all the charges, affidavits, and other 
documents required thereby. 

(b) Upon receipt of the solicitor’s application, the Governor, if satisfied that 
the defendant is in the foreign country in question, that the offense charged is 
an extraditable one pursuant to the treaty in question, and that there are no 
factors or impediments which in law preclude such an extradition, may in his 
discretion make an application, addressed to the Secretary of State of the United 
States, requesting that the President of the United States institute extradition 
proceedings for the return of the defendant from such foreign country. The 
Governor’s application must comply with applicable treaties and acts of 
Congress and with rules, regulations, and guidelines established by the 
Secretary of State for such applications and must be accompanied by all the 
charges, affidavits, and other documents required thereby. 

(c) The provisions of this section apply equally to extradition or attempted 
extradition of a person who is a fugitive following the entry of a judgment of 
conviction against him in a criminal court of this State. (1973, c. 1286, s. 1.) 

§ 15A-773. Corporate defendants; securing attendance; appearance. — (a) 
The court attendance of a corporation for purposes of commencing or 
prosecuting a criminal action against it may be accomplished by the issuance 
and service of a criminal summons. The criminal summons must be directed to 
the corporation, and must be served upon the corporation by delivery thereof 
to an officer, director, managing or general agent, cashier or assistant cashier 
of such corporation, or to any other agent of such corporation authorized by 
appointment or by law to receive service of process. 

(b) At all stages of a criminal action, a corporate defendant may appear by 
counsel or agent having authority to transact the business of the corporation. 
(19738, c. 1286, s. 1.) 

ARTICLE 40. 

8§ 15A-774 to 15A-786: Reserved for future codification purposes. 
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ARTICLE 41. 

§§ 15A-787 to 15A-800: Reserved for future codification purposes. 

SUBCHAPTER VIII. ATTENDANCE OF WITNESSES; 
DEPOSITIONS. 

ARTICLE 42. 

Attendance of Witnesses Generally. 

OFFICIAL COMMENTARY 

This Article provides generally for the will transfer the Uniform Act to Secure 
bringing of witnesses or their testimony before Attendance of Witnesses from without a State 
the court. In addition to the provisions for in Criminal Proceedings to a location in Article 
subpoenas, material witness orders, and the like 43. 

set out here, other sections of the act (section 9) 

§ 15A-801. Subpoena for witness. — The presence of a person as a witness 
in a criminal proceeding may be obtained by subpoena, which must be issued 
and served in the manner provided in Rule 45 of the Rules of Civil Procedure, 
G.S. 1-1A [G.S. 14-1]. (1973, c. 1286, s. 1.) 

§ 15A-802. Subpoena for the production of documentary evidence. — The 
production of records, books, papers, documents, or tangible things in a criminal 
proceeding may be obtained be subpoena which must be issued and served in 
the manner provided in Rule 45 of the Rules of Civil Procedure, G.S. 1-1A [G.S. 
1A-1]. (1978, c. 1286, s. 1.) | 

§ 15A-803. Attendance of witnesses. — (a) Material Witness Order 
Authorized. — A judge may issue an order assuring the attendance of a material 
witness at a criminal proceeding. This material witness order may be issued 
when there are reasonable grounds to believe that the person whom the State 
or a defendant desires to call as a witness in a pending criminal proceeding 
possesses information material to the determination of the proceeding-and ma 
a be pea or responsive to a subpoena at a time when his attendance will 
e sougnt. 

(b) When Order Issued. — A material witness order may be issued by a judge 
of superior court at any time after the initiation of criminal proceedings. A judge 
of district court may issue a material witness order only at the time that a 
defendant is bound over to superior court at a probable-cause hearing. 

(c) How Long Effective. — A material witness order remains in effect durin 
the period indicated in the order by the issuing judge unless it is sooner modifie 
or vacated by a judge of superior court. In no event may a material witness order 
which provides for incarceration of the material witness be issued for a period 
longer than 20 days, but upon review a superior court judge in his discretion 
may renew an order one or more times for periods not to exceed five days each. 

(d) Procedure. — A material witness order may be obtained upon motion 
supported by affidavit showing cause for its issuance. The witness must be given 
reasonable notice, opportunity to be heard and present evidence, and the right 
of representation by counsel at a hearing on the motion. Counsel for a material 
witness may be appointed and compensated in the same manner as counsel for 
7 indigent defendant. The order must be based on findings of fact supporting 
its issuance. 

(e) Order. — If the court makes a material witness order: 
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(1) It may direct release of the witness in the same manner that a defendant 
may be released under G.S. i5A-534. 

(2) It may direct the detention of the witness. 
(f) Modification or Vacation. — A material witness order may be modified or 

vacated by a judge of superior court upon a showing of new or changed facts 
or circumstances by the witness, the State, or any defendant. 

(gz) Securing Attendance or Custody of Material Witness. — The witness ma 
be required to attend the hearing by subpoena, or if the court considers it 
necessary, by order for arrest. An order for arrest also may be issued if it 
becomes necessary to take the witness into custody after issuance of a material 
witness order. (19738, c. 1286, s. 1.) 

OFFICIAL COMMENTARY 

Former statutes provided for a witness to be grounds for the entry of a new “material witness 
placed under bond at a preliminary hearing (8 order’ under which a witness can be held in 
15-97), and for him to be placed in jail if he failed custody, and provides for bail. 
to post bond (§ 15-127). This section specifies the 

§ 15A-804. Voluntary protective custody. — (a) Upon request of a witness, 
a judge of superior court may determine whether he is a material witness, and 
may order his protective custody. The order may provide for confinement, 
custody in other than a penal institution, release to the custody of a 
law-enforcement officer or other person, or other provisions appropriate to the 
circumstances. 

(b) A person having custody of the witness may not release him without his 
consent unless directed to do so by a superior court judge, or unless the order 
SO provides. 

(c) The issuance of either a material witness order or an order for voluntary 
protective custody does not preclude the issuance of the other order. 

(d) An order for voluntary protective custody may be modified or vacated as 
appropriate by a superior court judge upon the request of the witness or upon 
the court’s own motion. (1973, c. 1286, s. 1.) 

OFFICIAL COMMENTARY 

Although it may seem farfetched in North attempt to obtain the release of a witness who 
Carolina, the basis for this section sprang from would prefer to remain in custody. 
the fear that members of organized crime might 

§ 15A-805. Securing attendance of witnesses confined in institutions 
within the State. — (a) Upon motion of the State or any defendant, the judge 
of a court in which a criminal proceeding is pending must, for good cause shown, 
enter an order requiring that any person confined in an institution in this State 
be produced and compelled to attend as a witness in the action or proceeding. 

(b) If the witness is confined pursuant to another pending criminal 
proceeding, and the judge determines that the production of the witness would 
result in an unreasonable interference with the conduct of the prior proceeding, 
he may deny the order. If an order for production is issued, a judge or justice 
of the appellate division of the General Court of Justice may, upon application 
of a defendant or solicitor in the other district for good cause shown, vacate the 
order for production. 

(c) The costs of production of the witness are assessed as are other witness 
fees. (1973, c. 1286, s. 1.) 
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§ 15A-806 CH. 15A. CRIMINAL PROCEDURE ACT § 15A-812 

OFFICIAL COMMENTARY 

This section replaces the old “habeas corpus _ resolved at the trial level, provision is made for 
ad testificandum” with a simple motion and _ resort to the appellate division. The statutes in 
order for the production of a prisoner (or other _ Article 8, Chapter 17 of the General Statutes are 
person confined in an institution). If a conflict left untouched because of their preexisting 
arises between two cases, and it cannot be applicability to other proceedings. 

§§ 15A-806 to 15A-810: Reserved for future codification purposes. 

ARTICLE 43. 

Uniform Act to Secure Attendance of Witnesses from 
without a State in Criminal Proceedings. 

OFFICIAL COMMENTARY 

Transferred by section 9 of the act from its 
previous location in Article 9 of Chapter 8 of the 
General Statutes. 

§ 15A-811. Definitions. — The word “state” shall include any territory of the 
United States and District of Columbia. 

The word “summons” shall include a subpoena, order or other notice requiring 
the appearance of a witness. 

“Witness” as used in this Article shall include a person whose testimony is 
desired in any proceeding or investigation by a grand jury or in a criminal action, 
prosecution or proceeding. (1987, c. 217, s. 1; 1973, c. 1286, s. 9.) 

Editor’s Note. — Sections 15A-811 through present position by Session Laws 1978, c. 1286, 
15A-816 were originally codified as 8§ 8-65  s. 9, effective July 1, 1975. 
through 8-70. They were transferred to their 

§ 15A-812. Summoning witness in this State to testify in another state. — 
If a judge of a court of record in any state which by its laws has made provision 
for commanding persone within that state to attend and testify in this State 
certifies, under the seal of such court, that there is a criminal prosecution 
pending in such court, or that a grand jury investigation has commenced or is 
about to commence, that a person being within this State is a material witness 
in such ELON ee ULOD) or grand jury investigation, and that his presence will be 
required for a specified number of days, upon presentation of such certificate 
to any judge of a court of record in the county in which such person is, such 
judge shall fix a time and place for a hearing, and shall make an order directing 
the witness to appear at a time and place certain for the hearing. 

If at a hearing the judge determines that the witness is material and 
necessary, that it will not cause undue hardship to the witness to be compelled 
to attend and testify in the prosecution or a grand jury investigation in the other 
state, and that the laws of the state in which the prosecution is pending, or grand 
jury investigation has commenced or is about to commence, and of any other 
state through which the witness may be required to pass by ordinary course of 
travel, will give to him protection from arrest and the service of civil and criminal 
process, he shall issue a summons, with a copy of the certificate attached, 
directing the witness to attend and testify in the court where the prosecution 
is pending, or where a grand jury investigation has commenced or is about to 
commence, at a time and place specified in the summons. In any such hearing 
the certificate shall be prima facie evidence of all the facts stated therein. 
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If said certificate recommends that the witness be taken into immediate 
custody and delivered to an officer of the requesting state to assure his 
attendance in the requesting state, such judge ne in lieu of notification of the 
hearing, direct that such witness be forthwith brought before him for said 
hearing; and the judge at the hearing, being satisfied of the desirability of such 
custody and delivery, for which determination the certificate shall be prima facie 
proof of such desirability may, in lieu of issuing subpoena or summons, order 
that said witness be forthwith taken into custody and delivered to an officer of 
the requesting state. 

If the witness, who is summoned as above provided, after being paid or 
tendered by some properly authorized araksgn the sum of ten cents (10 Wa mile 
for each mile by Ne ordinary traveled route to and from the court where the 
prosecution is pending and five dollars ($5.00) for each day that he is required 
to travel and attend as a witness, fails without good cause to attend and testify 
as directed in the summons, he shall be anidied in the manner provided for the 
punishment of any witness who disobeys a summons issued from a court of 
record in this State. (1937, c. 217, s. 2; 1973, c. 1286, s. 9.) 

§ 15A-813. Witness from another state summoned to testify in this State. 
— If a person in any state which by its laws has made provision for commanding 
persons within its borders to attend and testify in criminal prosecuueye: or grand 
jury investigations commenced or about to commence in this State, is a material 
witness in a prosecution pending in a court of record in this State, or in a grand 
jury investigation which has commenced or is about to commence, a judge of 
such court may issue a certificate under the seal of the court, stating these facts 
and specifying the number of days the witness will be required. Said certificate 
may include a recommendation that the witness be taken into immediate custody 
and delivered to an officer of this State to assure his attendance in this State. 
This certificate shall be presented to a judge of a court of record in the county 
in which the witness is found. 

If the witness is summoned to attend and testify in this State he shall be 
tendered the sum of ten cents (10¢) a mile for each mile by the ordinary traveled 
route to and from the court where the prosecution is pending, and five dollars 
($5.00) for each day that he is required to travel ath attend as a witness. A 
witness who has appeared in accordance with the provisions of the summons 
shall not be Bere to remain within this State a longer period of time than 
the period mentioned in the certificate unless otherwise ordered by the court. 
If such witness, after coming into this State, fails without good cause to attend 
and testify as directed in the summons, he shall be punished in the manner 
provided for the punishment of any witness who disobeys a summons issued 
from a court of record in this State. (1987, c. 217, s. 3; 1978, c. 1286, s. 9.) 

§ 15A-814. Exemption from arrest and service of process. — If a person 
comes into this State in obedience to a summons directing him to attend and 
testify in this State he shall not, while in this State pursuant to such summons, 
be subject to arrest or the service of process, civil or criminal, in connection with 
matters which arose before his entrance into this State under the summons. 

If a person passes through this State while going to another state in obedience 
to a summons to attend and testify in that state, or while returning therefrom, 
he shall not while so passing through this State be subject to arrest or the service 
of process, civil or criminal, in connection with matters which arose before his 
one into this State under the summons. (19387, c. 217, s. 4; 1978, ¢. 1286, 
8./9. 

_ § 15A-815. Uniformity of interpretation. — This Article shall be so 
interpreted and construed as to effectuate its general eae to make uniform 
the law of the states which enact it. (1937, c. 217, s. 5; 1978, ce. 1286, s. 9.) 
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§ 15A-816 CH. 15A. CRIMINAL PROCEDURE ACT § 15A-822 

§ 15A-816. Title of Article. — This Article may be cited as ‘Uniform Act to 
Secure the Attendance of Witnesses from without a State in Criminal 
Proceedings.” (1937, ¢. 217, s. 6; 1973, c. 1286, s. 9.) 

§§ 15A-817 to 15A-820: Reserved for future codification purposes. 

ARTICLE 44. 

Securing Attendance of Prisoners as Witnesses. 

OFFICIAL COMMENTARY 

The three sections in this Article provide for authorities. The three sections are based on New 
exchange of prisoners as witnesses between York Criminal Procedure Law, 88 650.10 and 
North Carolina and other states and the federal 650.30. 

§ 15A-821. Securing attendance of prisoner in this State as witness in 
proceeding outside the State. — (a) If a judge of a court of general jurisdiction 
in any other state, which by its laws has made provision for commanding a 
prisoner within that state to attend and testify in this State, certifies under the 
seal of that court that there is a criminal prosecution pending in the court or 
that a grand jury investigation has commenced, and that a person confined in 
an institution under the control of the State Department of Correction of North 
Carolina, other than a person confined as criminally insane, is a material witness 
in the prosecution or investigation and that his presence is required for a 
specified number of days, upon presentment of the certificate to a superior court 
judge in the judicial district where the person is confined, upon notice to the 
Attorney General, the judge must fix a time and place for a hearing and order 
the person having custody of the prisoner to produce him at the hearing. 

(b) If at the hearing the judge determines that the prisoner is a material and 
necessary witness in the requesting state, the judge must order that the prisoner 
attend in the court where the prosecution or investigation is pending, upon such 
terms and conditions as the judge prescribes, including among other things, 
provision for the return of the prisoner at the conclusion of his testimony, proper 
safeguard for his custody, and proper financial reimbursement or other 
payment, including payment in advance, by the demanding jurisdiction for all 
expenses incurred in the production and return of the prisoner. 

(c) The Attorney General may, as agent for the State of North Carolina, enter 
into such agreements with the demanding jurisdiction as necessary to ensure 
proper compliance with the order of the court. (1978, c. 1286, s. 1.) 

§ 15A-822. Securing attendance of prisoner outside the State as witness in 
proceeding in the State. — (a) When 

(1) A criminal action or proceeding is pending in a court of this State, and 
(2) There is reasonable cause to believe that a person confined in a 

correctional institution or prison of another state, other than a person 
confined as mentally ill, possesses information material to such criminal 
action or proceeding, and 

(3) The attendance of the person as a witness in such proceeding is desired 
by a party thereto, and 

(4) The state in which such person is confined possesses a statute equivalent 
to G.S. 15A-821, the court in which Bitch proceeding is pending may 
issue a certificate under the seal of the court, certifying all such facts 
and certifying that the attendance of the person as a witness in such 
court is required for a specified number of days. 

(b) The certificate may be issued upon application of either the State or a 
defendant setting forth the facts specified in subsection (a). 
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§ 15A-823 ART. 48. DISCOVERY IN THE SUPERIOR COURT § 15A-900 

(c) Upon issuing such a certificate, the court may cause it to be delivered to 
a court of such other state which is authorized to initiate or undertake action 
ay the delivery of such prisoners to this State as witnesses. (19738, c. 1286, s. 
he 

§ 15A-823. Securing attendance of prisoner in federal institution as 
witness in proceeding in the State. — (a) When 

(1) A criminal proceeding is pending in a court of this State; and 
(2) There is reasonable cause to believe that a person confined in a federal 

prison or other federal custody, either within or outside this State, 
pee ees information material to such criminal proceeding; and 

(3) His attendance as a witness in such action or proceeding is desired by 
a party thereto, the court may issue a certificate, known as a writ of 
habeas corpus ad testificandum, addressed to the Attorney General of 
the United States certifying all such facts and requesting the Attorney 
General of the United tates to cause the attendance of such person 
as a witness in such court for a specified number of days under custody 
of a federal public servant. 

(b) The certificate may be issued upon application of either the State or a 
defendant, setting forth the facts specified in subsection (a). 

(c) Upon issuing the certificate, the court may cause it to be delivered to the 
Attorney General of the United States or to his representative authorized to 
entertain the request. (1973, c. 1286, s. 1.) 

ARTICLE 45. 

Depositions. 

§§ 15A-824 to 15A-849: Reserved for future codification purposes. 

OFFICIAL COMMENTARY 

The General Assembly deleted proposed 
provisions relating to depositions and reserved 

this Article for future codification. The deletion 

leaves present deposition law unchanged. 

ARTICLE 46. 

§§ 15A-850 to 15A-875: Reserved for future codification purposes. 

ARTICLE 47. 

§§ 15A-876 to 15A-900: Reserved for future codification purposes. 

SUBCHAPTER IX. PRETRIAL PROCEDURE. 

ARTICLE 48. 

Discovery in the Superior Court. 

OFFICIAL COMMENTARY 

The Commission recommended this Article 
dealing with reciprocal discovery in the belief 
that jury trials will be more orderly and that 
ultimately truth will more likely prevail if the 
parties are prepared to meet the case that the 
other side will present. Trial by ambush has been 

generally eliminated, with beneficial effects, in 
civil cases, and the Commission believed this 

philosophy should also extend to criminal cases. 
Another important benefit of liberal discovery is 
to enhance the likelihood of honorable and 
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§ 15A-901 

realistic plea 
altogether. 
Some persons have protested that discovery in 

criminal cases may lead defendants and 
unscrupulous counsel to fabricate defenses 
custom-tailored to the disclosed weaknesses of 
the State’s case, but the Commission did not 
believe this risk was great enough to warrant 
avoidance of the benefits of discovery. There are 
other methods which may be utilized to prevent 
abuse of discovery by unscrupulous persons. 

Until recently it was widely claimed that 
discovery of the defendant’s case_on the part of 
the State was a violation of the privilege against 
self-incrimination. These claims have been 
largely silenced by Williams v. Florida, 399 U.S. 
78, 90 S. Ct. 1898, 26 L. Ed. 2d 446 (1970), 
upholding a statute requiring the defendant to 
give notice of alibi. The Commission considered 
making the State’s right to  discevery 
independent of whether the defendant requested 

negotiations, avoiding _ trial 

CH. 15A. CRIMINAL PROCEDURE ACT § 15A-902 

discovery, but finally settled upon a reciprocal 
right to the State on a category-by-category 
basis. The Commission decided this would be the 
wisest way to introduce discovery by the State 
into the law of North Carolina; there was no 
thought that the reciprocity feature was 
constitutionally necessary. 

The Commission consulted a number of 
discovery provisions in formulating its 
proposals, including Article 240 of the New York 
Criminal Procedure Law and A.B.A. Project on 
Standards for Criminal Justice, Standards 
Relating to Discovery and Procedure Before 
Trial (1970). The model used in drafting, 
however, was Committee on Rules of Practice 
and Procedure of the Judicial Conference of the 
United States, Preliminary Draft of Proposed 
Amendments to the Federal Rules of Criminal 
Procedure for the United States District Courts, 
Rule 16 (January 1970). 

§ 15A-901. Application of Article. — This Article applies to cases within the 
original jurisdiction of the superior court. (1973, c. 1286, s. 1.) 

OFFICIAL COMMENTARY 

As cases in district court are tried before the 
judge, and usually on a fairly expeditious basis, 
the Commission decided there was no need at 
present to provide for discovery procedures 
prior to trial in district court. As misdemeanors 
tried in superior court on trial de novo have 
already had a full trial in district court, there is 
little reason for requiring discovery after that 

trial and prior to the new trial in superior court. 
This Article, then, applies to felonies and 

misdemeanors in the original jurisdiction of the 
superior court. The statute concerning this 
jurisdiction is not in Chapter 15A. Section 
7A-271, governing the superior court’s criminal 
jurisdiction, is not affected by this Article. 

§ 15A-902. Discovery procedure. — (a) A party seeking discovery under this 
Article must, before filing any motion before a judge, request in writing that 
the other party comply voluntarily with the discovery request. pi receiving 
a negative or unsatisfactory response, or upon the passage of seven days 
following the receipt of the request without response, the party requesting 
discovery may file a motion for discovery under the provisions of this Article 
concerning any matter as to which voluntary discovery was not made pursuant 
to request. 

(b) To the extent that discovery authorized in this Article is voluntarily made 
in response to a request, the discovery is deemed to have been made under an 
order of the court dcp the purposes of this Article. 

(c) A motion for discovery under this Article must be heard before a superior 
court quOES: 

(d) If a defendant is represented by counsel, he may as a matter of right 
request voluntary discovery from the State under subsection (a) above not later 
than the tenth working day after either the probable-cause hearing or the date 
he waives the hearing. If a defendant is not represented by counsel, or is indicted 
or consents to the filing of a bill of information before he has been afforded or 
waived a probable-cause hearing, he may as a matter of right request volunta 
discovery from the State under subsection (a) above not later than the tent 
working day after 
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(1) The defendant’s consent to be tried upon a bill of information, or the 
service of notice upon him that a true bill of indictment has been found 
by the grand jury, or 

(2) The appointment of counsel — whichever is later. 
For the purposes of this subsection a defendant is represented by counsel only 
if counsel was retained by or appointed for him prior to or during a probable- 
pase hearing or prior to execution by him of a waiver of a probable-cause 
earing. 
(e) The State may as a matter of right request voluntary discovery from the 

defendant, when authorized under this Article, at any time not later than the 
tenth working day after disclosure by the State with respect to the category of 
discovery in question. 

(f) A motion for discovery made at any time prior to trial may be entertained 
if the parties so thee or if the judge for good cause shown determines that 
the motion should e allowed in whole or in part. (19738, c. 1286, s. 1.) 

OFFICIAL COMMENTARY 

The Commission contemplated that after the 
parties become accustomed to _ discovery 
procedures they will be followed voluntarily 
without the necessity of motions before the 
judge. To facilitate this practice, the section 
requires that a party seeking discovery first 
request voluntary discovery. That the request be 
in writing is simply to make sure there is 
something tangible in the record if questions 
arise later. The written request need not be 
elaborate, but of course should be dated. 

If the other party complies with a request for 
voluntary discovery, the request and the 
compliance will for the later procedural 
provisions of the Article be treated as if effected 
upon motion and order of the court. 

The reference in subsection (c) is to trigger the 

special definition of superior court judge 
contained in 8 15A-101(10). 

Because the request for voluntary discovery 
must precede any motion for discovery by at 
least seven days, subsections (d) and (e) in 
setting out the time limits for discovery speak 
of the period during which a party “may as a 
matter of right request voluntary discovery 
....” If a defendant has counsel the period in 
which discovery can be requested as a matter of 
right is 10 working days following the holding, 
or waiver, of the probable-cause hearing. If he 
does not have counsel or is charged in the 
superior court before a probable-cause hearing 
is held or waived, the time is extended to a later 
period as noted in this section. In implementing 
this later time period, the complementary 
provisions of § 15A-630 should be noted. 

§ 15A-903. Disclosure of evidence by the State — information subject to 
disclosure. — (a) Statement of Defendant. — Upon motion of a defendant, the 
court must order the solicitor: 

(1) To permit the defendant to inspect and copy or photograph any relevant 
written or recorded statements made by the defendant, or copies 
thereof, within the possessicn, custody, or control of the State the 
existence of which is known or by the exercise of due diligence may 
become known to the solicitor; and 

(2) To divulge, in written or recorded form, the substance of an oral 
statement made by the defendant which the State intends to offer in 
evidence at the trial. 

(b) Statement of a Codefendant. — Upon motion of a defendant, the court 
must order the solicitor: 

(1) To permit the defendant to inspect and copy or photograph any written 
or recorded statement of a codefendant which the State intends to offer 
in evidence at their joint trial; and 

(2) To divulge, in written or recorded form, the substance of an oral 
statement made by a codefendant which the State intends to offer in 
evidence at their joint trial. 
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(c) Defendant’s Prior Record. — Upon motion of the defendant, the court 
must order the State to furnish to the defendant a copy of his prior criminal 
record, if any, as is available to the solicitor. 

(d) Documents and Tangible Objects. — Upon motion of the defendant, the 
court must order the solicitor to permit the defendant to inspect and copy or 
photograph books, papers, documents, photographs, motion pictures, 
mechanical or electronic recordings, tangible objects, or copies or portions 
thereof which are within the possession, custody, or control of the State and 
which are material to the preparation of his defense, are intended for use by 
the State as evidence at the trial, or were obtained from or belong to the 
defendant. 

(e) Reports of Examinations and Tests. — Upon motion of a defendant, the 
court must order the solicitor to provide a copy of or to permit the defendant 
to inspect and copy or photograph results or reports of physical or mental 
examinations or of tests, measurements or experiments made in connection with 
the case, or copies thereof, within the possession, custody, or control of the State, 
the existence of which is known or by the exercise of due diligence may become 
known to the solicitor. In addition, upon motion of a defendant, the court must 
order the solicitor to permit the defendant to inspect, examine, and test, subject 
to appropriate safeguards, any physical evidence, or a sample of it, available to 
the solicitor if the State intends to offer the evidence, or tests or experiments 
made in Ae? with the evidence, as an exhibit or evidence in the case. (1973, 
C4) 286,18 414 

OFFICIAL COMMENTARY 

Departing from the statutory breakdown, 
there are seven different categories of discovery 
of the State’s case available to the defendant. 
They are: 

(1) Written or recorded statements made by 
the defendant in the State’s control. This type of 
statement is subject to discovery even if the 
State does not intend to offer it in evidence. 

(2) Oral statements made by the defendant 
which the State intends to offer in evidence. 

(3) Written, recorded, or oral statements of a 
codefendant which the State intends to offer at 
their joint trial. 

(4) The prior criminal record of the defendant 
available to the solicitor. This criterion of 
availability is less stringent than the one used 
in several other subsections: “the existence of 
which is known or by the exercise of due 
diligence may become known to the solicitor.” 
The subsection thus does not require the 
solicitor to take extreme pains to search out the 
criminal record of the defendant from all 
possible sources, but any sort of record that is 
normally or easily available to him must be 
produced. Several defense attorneys on the 
Commission commented that it is often difficult 
to find out from the defendant the full 
particulars of his criminal history, and a number 

of law-enforcement agencies will not provide 
criminal histories to defense counsel. 

(5) Books, papers, documents, photographs, 
motion pictures, mechanical or electronic 
recordings, and tangible objects in the control of 
the State and which are: 

a. Material to the preparation of the defense; 
or 

b. Intended for use by the State as evidence; 
or 

c. Were obtained from or belong to the 
defendant. 

(6) Results or reports of physical or mental 
examinations or of tests, measurements, or 

experiments made in connection with the case 
and in the control of the State. 

(7) Physical evidence, or a sample of it, 
available to the solicitor if the State intends to 
offer the evidence as an exhibit or evidence in 
the case, or if the State intends to introduce at 
trial the results of tests or experiments made in 
connection with the physical evidence. This 
provision is similar to that in present § 15-155.4 
and § 15-155.5, except that it does not go as far 
as those sections. Those sections, which are 
scheduled for deletion under this proposal, also 
allow the defendant to interview prospective 
expert witnesses of the State. 

The discovery provisions as introduced in the 
General Assembly contained a requirement for 
discovery of the names and addresses of 
witnesses the State intended to call plus their 
criminal records. Because witnesses may easily 
be subject to harassment or intimidation, a 
special provision was inserted, in addition to the 
general one set out in § 15A-908, to empower the 
judge to deny disclosure or take other 
appropriate protective measures. The whole 
proposal was controversial enough, though, that 
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the General Assembly resolved the matter by 
deleting it. 

The Commission followed the draft of the 
proposed amendment to Rule 16 and provided 
only for discovery of the State’s case upon 
request of the defendant. The American Bar 
Association Standards would require the State 
to disclose virtually all of the information 
covered by this discovery Article automatically, 
whether requested or not. See A.B.A. Project on 
Standards for Criminal Justice, Standards 
Relating to Discovery and Procedure Before 
Trial, § 2.1 (1970). In certain instances, of course, 
the State may be under an obligation to disclose 
information discoverable under this Article 
whether there is a request or not. See Giles v. 
Maryland, 386 U.S. 66, 87 S. Ct. 793, 17 L. Ed. 
2d 737 (1967); Brady v. Maryland, 373 U.S. 88, 

The common law recognizes no right to 
discovery in criminal cases. State v. Davis, 282 
N.C. 107, 191 S.E.2d 664 (1972). 

Right Given by Former Statute in Certain 
Circumstances. — Former § 15-155.4 provided 
for pretrial investigation in criminal cases in 
certain limited circumstances. State v. Blue, 20 

N.C. App. 386, 201 S.E.2d 548 (1974). 
Former § 15-155.4 provided that the defense 

counsel, by showing good cause and adhering to 
the established time limitations, could inspect 
specific exhibits and examine expert witnesses. 
But where notes sought by defendant did not fall 
within either of these latter categories, 
resolution of this question was not controlled by 
the statute. State v. Blue, 20 N.C. App. 386, 201 
S.E.2d 548 (1974). 

Under former § 15-155.4, an accused was 
entitled to the benefits provided therein when 
either he or his counsel (1) had made written 
request to the State’s counsel that the State 
produce for defendant’s inspection, examination, 
copying and testing sufficiently in advance of 
the trial to permit him to prepare his defense, (2) 
a specifically identified exhibit to be used in the 
trial] of the case, and (3) said request had been 
denied or gone unanswered for more than 15 
days. State v. Macon, 276 N.C. 466, 173 S.E.2d 
286 (1970); State v. Mason, 17 N.C. App. 44, 193 
S.E.2d 324 (1972). 

Pursuant to former § 15-155.4 the solicitor in 
a criminal trial was obligated to furnish certain 
specifically identified exhibits to the defendant 
to better enable him to prepare his defense. 
State v. McDonald, 11 N.C. App. 497, 181 S.E.2d 
744 (1971); State v. Summrell, 18 N.C. App. 1, 185 
S.E.2d 241 (1971). 

The purpose of former § 15-155.4 was to 
enable a defendant to guard against surprise 
documents and surprise expert witnesses. State 
v. Peele, 281 N.C. 253, 188 S.E.2d 326 (1972); 

ART. 48. DISCOVERY IN THE SUPERIOR COURT § 15A-903 

83 8. Ct. 1194, 10 L. Ed. 2d 215 (1963). The 
Commission grappled with the question whether 
to attempt to codify Giles and Brady and finally 
decided to leave this matter to case law 
development. Parenthetically, it should be noted 
that § 15A-975 does require the State to disclose 
certain types of evidence if it wants to force a 
motion to suppress prior to trial, but there is no 
penalty attached to the failure to do so other 
than loss of this advantage. 

Another issue concerned the extent to which 
the solicitor would be chargeable with 
knowledge of information in police files. The 
Commission finally decided not to go beyond the 
language copied from the proposed amendment 
to Rule 16, and leave further ramifications of the 
matter to case law. See Moore v. Illinois, 408 U.S. 
786, 92 S. Ct. 2562, 33 L. Ed. 2d 706 (1972). 

State v. Davis, 282 N.C. 107, 191 S.E.2d 664 
(1972). 

The expressed and clear purpose of former 8 
15-155.4 was to give to the defendant’s counsel 
notice of such matters in sufficient time to avoid 
his being taken by surprise. State v. Carey, 285 
N.C. 509, 206 S.E.2d 222 (1974). 

Defendant is not entitled to the granting of 

his motion for a fishing expedition. State v. 
Davis, 282 N.C. 107, 191 S.E.2d 664 (1972). 

Former § 15-155.4 did not contemplate 
anything resembling the demand embraced in a 
motion for discovery of ‘‘any and all evidence in 
the possession of or known to the State of North 
Carolina favorable to or tending to favor the 
defendant.”’ State v. Gaines, 283 N.C. 38, 194 

S.E.2d 839 (1973). 

Former § 15-155.4 did not contemplate that the 
solicitor be required to furnish defendant the 
names and addresses of all witnesses known to 
the State who might offer testimony favorable 
to defendant, and copies of written statements 
or transcripts of oral statements made by any 
witness. State v. Peele, 281 N.C. 2538, 188 S.E.2d 
326 (1972). 

Nor to receive the work product of police or 
State investigators. State v. Davis, 282 N.C. 107, 
191 S.E.2d 664 (1972). 

There is no constitutional requirement that 
the prosecution make a complete and detailed 
accounting to the. defense of all police 
investigatory work on a case. State v. Davis, 282 
N.C. 107, 191 S.E.2d 664 (1972); State v. Blue, 20 
N.C. App. 386, 201 S.E.2d 548 (1974). 

Where defendant “slept on his rights” under 
former § 15-155.4, the trial court did not abuse 
its discretion in denying defendant’s motion for 
a continuance. State v. Elam, 19 N.C. App. 451, 
199 S.E.2d 45 (1978). 
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§ 15A-904. Disclosure of evidence by the State — certain reports not 
subject to disclosure. — (a) Except as provided in G.S. 15A-903(a), (b), (c) and 
(e), this Article does not require the production of reports, memoranda, or other 
internal documents Teh the solicitor, law-enforcement officers, or other 
persons acting on behalf of the State in connection with the investigation or 
prosecution of the case, or of statements made by witnesses or prospective 
witnesses of the State to anyone acting on behalf of the State. 

(b) Nothing in this section prohibits a solicitor from making voluntary 
disclosures in the interests of justice. (1978, c. 1286, s. 1.) 

OFFICIAL COMMENTARY 

This section is included to emphasize the 
general rule that the work product or 
investigative files of the solicitor, 
law-enforcement agencies, and others helping 
prepare the case are not open to discovery. 

Subsection (b) is added to indicate that a solicitor 
in his discretion may make fuller disclosure than 
is required if he believes this would assist in plea 
negotiations, otherwise speed the disposition of 
the case, or be in the interests of justice. 

§ 15A-905. Disclosure of evidence by the defendant — information subject 
to disclosure. — (a) Documents and Tangible Objects. — If the court grants any 
relief sought by the defendant under G.S. 15A-903(d), the court must, upon 
motion of the State, order the defendant to permit the State to inspect and copy 
or photograph books, papers, documents, photographs, motion pictures, 
mechanical or electronic recordings, tangible objects, or copies or portions 
thereof which are within the possession, custody, or control of the defendant 
and which the defendant intends to introduce in evidence at the trial. 

(b) Reports of Examinations and Tests. — If the court grants any relief 
sought by the defendant under G.S. 15A-908(e), the court must, upon motion of 
the State, order the defendant to permit the State to inspect and copy or 
photograph results or reports of physical or mental examinations or of tests, 
measurements or experiments made in connection with the case, or copies 
thereof, within the possession and control of the defendant which the defendant 
intends to introduce in evidence at the trial or which were prepared by a witness 
whom the defendant intends to call at the trial, when the results or reports relate 
to his testimony. In addition, upon motion of a solicitor, the court must order 
the defendant to permit the solicitor to inspect, examine, and test, subject to 
appropriate safeguards, any physical evidence or a sample of it available to the 
defendant if the defendant intends to offer such evidence, or tests or 
experiments made in connection with such evidence, as an exhibit or evidence 
in the case. (1973, c. 1286, s. 1.) 

OFFICIAL COMMENTARY 

Based on the breakdown of categories in the 
commentary to 8 15A-903, there are three 
categories of discovery available to the State if 
the defense has sought discovery with respect 
to a similar category. The statute lumps two of 
these categories together, so the State may seek 
discovery as follows: 

(1) If the defendant seeks discovery as to 
books, papers, documents, photographs, motion 

pictures, mechanical or electronic recordings, or 
tangible objects, then the State may seek 
discovery as to any or all of these items which 
the defendant intends to introduce as evidence. ° 

(2) If the defendant seeks discovery as to 
results or reports of the tests noted previously 

or seeks discovery as to physical evidence, then 
the State may seek discovery as to results or 
reports of physical or mental examinations or of 
tests, measurements, or experiments made in 
connection with the case, in the control of the 
defendant, and which: 

a. The defendant intends to introduce into 
evidence; or 

b. Were prepared by a witness whom the 
defendant intends to call. 

(3) If the defendant seeks discovery as to 
results or reports of the tests noted previously 
or seeks discovery as to physical evidence, then 
the State may seek discovery as to any physical 
evidence, or a sample of it, available to the 
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defendant if the defendant intends to offer it as 
an exhibit or evidence, or results or reports of 
tests or experiments made in connection with the 
evidence. 

ART. 48. DISCOVERY IN THE SUPERIOR COURT § 15A-908 

names and addresses of State’s witnesses, the 
General Assembly deleted from this section a 
proposal allowing the State to seek the names 
and addresses of defense witnesses. 

To balance the deletion of discovery of the 

§ 15A-906. Disclosure of evidence by the defendant — certain evidence not 
subject to disclosure. — Except as provided in G.S. 15A-905(b) this Article does 
not authorize the discovery or inspection of reports, memoranda, or other 
internal defense documents made by the defendant or his attorneys or agents 
in connection with the investigation or defense of the case, or of statements 
made by the defendant, or by prosecution or defense witnesses, or by 
prospective prosecution witnesses or defense witnesses, to the defendant, his 
agents, or attorneys. (1973, c. 1286, s. 1.) 

OFFICIAL COMMENTARY 

This section is substantially similar in its 
purpose to § 15A-904. 

§ 15A-907. Continuing duty to disclose. — If a party, subject to compliance 
with an order issued pursuant to this Article, discovers prior to or during trial 
additional evidence or decides to use additional evidence, and the evidence is or 
may be subject to discovery or inspection under this Article, he must promptly 
notify the attorney for the other party of the existence of the additional evidence 
or the name of each additional witness. (1973, c. 1286, s. 1.) 

OFFICIAL COMMENTARY 

This important provision requires a party 
subject to a discovery request or order to 
disclose all additional information of the type 

The phrase “or the name of each additional 
witness” was left in this section inadvertently. 
It was not omitted when discovery of the names 

requested or ordered that comes to his attention 
after first compliance with the discovery 
provisions of this Article. 

and addresses of witnesses was stripped from 
the bill. 

§ 15A-908. Regulation of discovery — protective orders. — (a) Upon 
written motion of a party and a finding of good cause, the court may at any time 
order that discovery or inspection be denied, restricted, or deferred, or may make 
other appropriate orders. 

(b) The court may permit a party seeking relief under subsection (a) to submit. 
supporting affidavits or statements to the court for in camera inspection. If 
thereafter the court enters an order granting relief under subsection (a), the 
material submitted in camera must be sealed and preserved in the records of 
the court to be made available to the appellate court in the event of an appeal. 
(1973, c. 1286, s. 1.) 

OFFICIAL COMMENTARY 

This section gives a superior court judge 
broad scope to deny, restrict, or defer discovery 
or to make other appropriate orders of a 
protective nature for good cause shown. 
Because sources for believing that harm may 

occur if full discovery is granted are often 
confidential, the section provides for submitting 
supporting affidavits or statements to the court 
for in camera inspection, and for sealing the 
material submitted. 
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§ 15A-909. Regulation of discovery — time, placé, and manner of discovery 
and inspection. — An order of the court granting relief under this Article must 
specify the time, place, and manner of making the discovery and inspection 
permitted and may prescribe appropriate terms and conditions. (1973, c. 1286, 
Sods) 

§ 15A-910. Regulation of discovery — failure to comply. — (a) If at any time 
during the course of the proceedings the court determines that a party has failed 
to comply with this Article or with an order issued pursuant to this Article, the 
court in addition to exercising its contempt powers may 

(1) Order the party to permit the discovery or inspection, or 
(2) Grant a continuance or recess, or 
(3) Prohibit the party from introducing evidence not disclosed, or 
(4) Enter other appropriate orders. ; 

(b) Ifa party calls a witness other than a rebuttal witness without first having 
given notice to the other party of the name of the witness as required in this 
Article, upon motion of the aggrieved party, the court must either: 

(1) Prohibit the party from eliciting testimony from the witness, or 
(2) Recess the case for such time as the court deems necessary for the 

aggrieved party to prepare to cross-examine the witness effectively, or 
(3) Subject to the provisions of subsection (c), grant a mistrial. 

(c) The court may grant a mistrial as provided in subsection (b)(3) above only 
with the consent of the defendant or upon his motion. Otherwise, the granting 
of the mistrial is in the discretion of the court under applicable rules of law. 
(1973, c. 1286, s. 1.) 

OFFICIAL COMMENTARY 

Subsection (a) gives the judge broad and 
flexible powers to rectify the situation if a party 
fails to comply with discovery orders or 
provisicns of the discovery Article. 

Subsections (b) and (c) are meaningless, as the 
General Assembly elsewhere deleted the right 
of discovery of the names and addresses of 
witnesses. 

§§ 15A-911 to 15A-920: Reserved for future codification purposes. 

ARTICLE 49. 

Pleadings and Joinder. 

OFFICIAL COMMENTARY 

North Carolina has previously allowed just 
four “pleadings” for the prosecution of criminal 
cases: warrants and criminal summonses in 
misdemeanor cases and informations and 
indictments in felony cases. To this could be 
added the “citation” in traffic cases — actually 
just an unsworn warrant form. The term 
“pleadings” has been used infrequently in 
criminal cases. 

The Commission makes no change in the two 
pleadings used in felony cases. It is in 
misdemeanor cases that it recommends some 
change in the pleadings used. A second look will 
reveal that the real change is substantially less 
than that suggested by a first glance. 

The traditional warrant for arrest in North 

Carolina has contained an affidavit which in fact 

was not more than a conclusory charge of the 
crime — in effect a pleading. A review of North 
Carolina cases will reveal that questions of 
validity of the warrant have most frequently 
focused on this “sufficiency of the pleading” 
aspect of the warrant. 

The case of Whiteley v. Warden of Wyo. State 
Penitentiary, 401 U.S. 560, 91 S. Ct. 1031, 28 
L.Ed.2d 306 (1971), made it clear that such a 
conclusory charge without more did not provide 
a magistrate with sufficient facts to support a 
finding of probable cause, and that there would 
have to be a showing of more facts. However, 
it should be noted that that additional showing 
of facts showing probable cause has no direct 
bearing on the “pleading” function of the 
warrant. We still need a “charge” of the crime, 
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and for that reason the warrant format adopted 
in this statute contains both the traditional 
“charge” of the crime and provisions for the 
supplemental information necessary to satisfy 
Whiteley. See Article 17, Criminal Process. 

The Commission followed the concept of 
trying to put together process from similar 
components, varying the forms of process only 
when appropriate. Thus the warrant for arrest 
contains the statement of the crime based upon 
a showing of probable cause and an order for 
arrest. § 15A-304. The criminal summons 
contains the statement of the crime, showing of 
probable cause, and order to appear. § 15A-308. 
When arrest is without a warrant, the 
magistrate, at the initial appearance, is directed 
to determine probable cause and if it is present 
to prepare a statement of the crime and enter an 
order of commitment or bail. § 15A-511. If the 
crime is within the magistrate’s jurisdiction for 
trial, he is directed to prepare a statement of the 
crime. 

This “statement of the crime’”’ is the same in 
each of these. It is essentially similar to the old 
warrant procedure and will serve as_ the 
“pleading” for the prosecution of misdemeanor 
cases — just as the indictment serves as the 
“pleading” in felony cases. 

It should be noted that the citation (8 15A-302) 
requires only that the crime be “identified,” less 
than is required in the other processes. This is 
a reasonable difference, since it will be prepared 
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by an officer on the scene. It still may be used 
as the pleading, but rather than get into 
sufficiency of the pleading in such a case the 
Commission simply gives the defendant the 
right to object and require a more formal 
pleading. § 15A-922(c). 

The “‘statement of charges” is new. Being able 
to use the warrant as the pleading has worked 
well in this State, and saved much solicitorial 
manpower as compared to jurisdictions which 
require the drafting of a new misdemeanor 
pleading in each instance. It was felt that there 
is some loss in trying to “amend” the warrant, 
and sometimes issue a new warrant, when what 
is desired is a correct statement of the charges 
— a proper pleading. Since the warrant exists 
primarily as authority to arrest, there is some 
inconsistency of basic purpose and there is 
frequently a problem in getting all appropriate 
changes written in. Thus the “statement of 
charges” is created, as a new pleading, to be 
used when there is some problem with the 
original process as a pleading. As such it takes 
the place of amending the warrant (or amending 
other process which may also be used as the 
pleading). When filed prior to arraignment, it 
also may charge additional crimes. That simple 
idea requires some complexity for statement in 
statutory form, but that is the underlying idea 
in § 15A-922. It should be relatively easy to 
prepare a statement of charges; a form should 
be sufficient in many cases. 

§ 15A-921. Pleadings in criminal cases. — Subject to the provisions of this 
Article, the following may serve as pleadings of the State in criminal cases: 

(1) Citation. 
(2) Criminal summons. 
(8) Warrant for arrest. 
(4) Magistrate’s order pursuant to G.S. 15A-511(c) after arrest without 

warrant. 
(5) Statement of charges. 
(6) Information. 
(7) Indictment. (19738, c. 1286, s. 1.) 

§ 15A-922. Use of pleadings in misdemeanor cases generally. — (a) Process 
as Pleadings. — The citation, criminal summons, warrant for arrest, or 
magistrate’s order serves as the pleading of the State for a misdemeanor 
prosecuted in the district court, unless the solicitor files a statement of charges, 
or there is objection to trial on a citation. When a statement of charges is filed 
it supersedes all previous pleadings of the State and constitutes the pleading 
of the State. 

(b) Statement of Charges. 
(i) A statement of charges is a criminal pleading which charges a 

misdemeanor. It must be signed by the solicitor who files it. 
(2) Upon appropriate motion, a defendant is entitled to a period of at least 

ie working days for the preparation of his defense after a statement 
of charges is filed, or the time the defendant is first notified of the 
statement of charges, whichever is later, unless the judge finds that 
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the statement of charges makes no material change in the pleadings 
and that no additional time is necessary. 

(3) If the judge rules that the pleadings charging a misdemeanor are 
insufficient and a solicitor is permitted to file a statement of charges 
pursuant to subsection (e), the order of the judge must allow the 
solicitor three working days, unless the judge determines that a longer 
period is justified, in which to file the statement of charges, and must 
provide that the charges will be dismissed if the statement of charges 
is not filed within the period allowed. 

(c) Objection to Trial on Citation. — A defendant charged in a citation with 
a criminal offense may by appropriate motion require that the offense be 
charged in a new pleading. The solicitor must then file a statement of charges 
unless it appears that a criminal summons or a warrant for arrest should be 
secured in order to insure the attendance of the defendant, and in addition serve 
as the new pleading. 

(d) Statement of Charges upon Determination of Solicitor. — The solicitor 
may file a statement of charges upon his own determination at any time prior 
to arraignment in the district court. It may charge the same offenses as the 
citation, criminal summons, warrant for arrest, or magistrate’s order or 
additional or different offenses. 

(e) Objection to Sufficiency of Criminal Summons; Warrant for Arrest or 
Magistrate’s Order as Pleading. — If the defendant by appropriate motion 
objects to the sufficiency of a criminal summons, warrant for arrest, or 
magistrate’s order as a Heage: at the time of or after arraignment in the 
district court or upon trial de novo in the superior court, and the judge rules that 
the pleading is insufficient, the solicitor may file a statement of charges, but 
a statement of charges filed pursuant to this authorization may not change the 
nature of the offense. 

(f) Amendment of Pleadings prior to or after Final Judgment. — A statement 
of charges, criminal summons, warrant for arrest, or magistrate’s order may 
be amended at any time prior to or after final judgment when the amendment 
does not change the nature of the offense charged. 

(z) Pleadings When Misdemeanor Prosecution Initiated in Superior Court. — 
When the prosecution of a misdemeanor is initiated in the superior court as 
permitted by G.S. 7A-271, the prosecution must be upon information or 
indictment. 

(h) Allegations in Superior Court of prior Convictions. — When charges in the 
district court involve allegations or prior convictions and there is an appeal to 
the superior court for trial de novo, a statement of charges must be filed in the 
superior court to charge the offense in the manner provided in G.S. 15A-928. 
(1973, c. 1286, s. 1.) 

Prerequisites of Valid Warrant. — A valid 
warrant of arrest must be based on an 
examination of the complainant under oath; it 

must identify the person charged; it must 
contain directly or by proper reference at least 
a defective statement of the crime charged; and 
it must be directed to a lawful officer or to a 
class of officers commanding the arrest of the 
accused. State v. Powell, 10 N.C. App. 4438, 179 
S.E.2d 153 (1971). 

Effect of Defects in Warrant. — Defects, if 
any, in the warrant affect its validity as a basis 

for a criminal prosecution on the charge set 
forth in the affidavit as well as its validity as a - 
basis for a legal arrest. State v. Powell, 10 N.C. 
App. 448, 179 S.E.2d 153 (1971). 

Warrants Were Insufficient to Be Treated as 
an Information. — Neither of the instruments 
purporting to be warrants in this case was 
sufficient to be treated as an information under 
the provisions of former § 15-140. State v. 
Powell, 10 N.C. App. 448, 179 S.E.2d 153 (1971). 

Defective Warrants. — The warrant in the 
instant case was fatally defective and void 
because of the combination of failing to identify 
the assaulted officer by name in the affidavit 
and failing to order the defendant arrested in the 
order of arrest. State v. Powell, 10 N.C. App. 
443, 179 S.E.2d 153 (1971). 

Where, in the order of arrest portion of the 
purported warrant, the person ordered arrested 
was “Dempsey Roy Smith’ and not the 
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defendant, ‘Dempsey Roy Powell,’ the 
instrument did not meet the requirement that it 
be directed to a lawful officer commanding the 
arrest of the accused. State v. Powell, 10 N.C. 
App. 443, 179 S.E.2d 153 (1971). 

An instrument setting forth the charge of 
assault by the use of the words “assault on an 
officer’ to identify the person assaulted was not 
sufficient to charge the offense of assault. State 
v. Powell, 10 N.C. App. 448, 179 S.E.2d 148 
(1971). 
A “North Carolina uniform traffic ticket” 
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setting forth the charge of resisting arrest by 
using only the two words “resist arrest” was not 
sufficient to charge the offense. State v. Powell, 
10 N.C. App. 443, 179 S.E.2d 153 (1971). 

Verdict and judgment were vacated because 
the warrant was fatally defective. State v. 
Powell, 10 N.C. App. 448, 179 S.E.2d 153 (1971). 

But this did not bar further prosecution of 

defendant if the solicitor deemed it advisable. 
State v. Powell, 10 N.C. App. 448, 179 8.E.2d 153 
(1971). 

§ 15A-923. Use of pleadings in felony cases and misdemeanor cases 
initiated in the superior court divisien. — (a) Prosecution on Information or 
Indictment. — The pleading in felony cases and misdemeanor cases initiated in 
the superior court division must be a bill of indictment, unless there is a waiver 
of the bill of indictment as provided in G.S. 15A-642. If there is a waiver, the 
pleading must be an information. A presentment by the grand jury may not 
serve as the pleading in a criminal case. 

(b) Form of Information or Indictment. — An information and a bill of 
indictment charge the crime or crimes in the same manner. An information has 
entered upon it or attached to it the defendant’s written waiver of a bill of 
indictment. The bill of indictment has entered upon it the finding of the grand 
jury that it is a true bill. 

(c) Waiver of Indictment. — The cefendant may waive a bill of indictment as 
provided in G.S. 15A-642. 

(d) Amendment of Information. — An information may be amended only with 
the consent of the defendant. 

(e) No Amendmert of Indictment. — A bill of indictment may not be amended. 
isc nL ZOO, S. 1.) 

OFFICIAL COMMENTARY 

This section provides for the use of bereadin conjunction with the provisions for the 
informations and indictments in felony cases and 
in misdemeanor cases initiated in the superior 
court. The pleading provisions set out here must 

Trials upon  presentments have _ been 
abolished, and a presentment amounts to 
nothing more than an instruction by the grand 
jury to the public prosecuting attorney to frame 
a bill of indictment. State v. Elledge, 13 N.C. 
App. 462, 186 S.E.2d 192 (1972). 

The experience of early days proved the 
practice of trying criminal cases upon the 
presentments of grand jurors to be wholly 
impracticable. As a consequence, the General 
Assembly of 1797 outlawed the practice by a 
statute. Since the adoption of the act of 1797, a 
presentment is regarded as nothing more than 
an instruction by the grand jury to the public 
prosecuting attorney for framing a bill of 
indictment for submission to them. State v. 
Thomas, 236 N.C. 454, 73 S.E.2d 283 (1952). 

grand jury (Article 31) and the indictment 
(Article 32). 

Person Charged with Misdemeanor Cannot 

Be Tried Initially in Superior Court except 
upon Indictment. — Under former 8 15-137 and 
N.C. Const., Art. I, 8 22, a person charged with 
the commission of a misdemeanor cannot be 
tried initially in the superior court except upon 
an indictment found by a grand jury, unless he 
waives. indictment in accordance’ with 
regulations prescribed by the legislature. State 
v. Norman, 237 N.C. 205, 74 S.E.2d 602 (1958). 

Trial in the superior court upon the original 

warrant is a nullity where there has been no 
conviction by an _ inferior court having 
jurisdiction. State v. Evans, 262 N.C. 492, 187 
S.E.2d 811 (1964). 

Where the defendant pleads not guilty to a 
misdemeanor, the requirements for a waiver of 
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indictment and for trial upon an information 
signed by the solicitor are the same as in 
noncapital felony cases. State v. Bethea, 272 
N.C. 521, 158 S.E.2d 591 (1968). 
When the offense charged is a misdemeanor 

CH. 15A. CRIMINAL PROCEDURE ACT § 15A-924 

requirements for a waiver of indictment and 
trial upon an information signed by the solicitor 
are the same as in “noncapital” felony cases. 
State v. Snipes, 16 N.C. App. 416, 192 S.E.2d 62 
(1972). 

and defendant’s plea is not guilty, the 

§ 15A-924. Contents of pleadings; duplicity; alleging and proving previous 
convictions; faiiure to charge crime; surplusage. — (a) A criminal pleading 
must contain: 

(1) The name or other identification of the defendant but the name of the 
defendant need not be repeated in each count unless required for 
clarity. 

(2) A sunt count addressed to each offense charged, but allegations in 
one count may be incorporated by reference in another count. 

(3) A statement or cross reference in each count indicating that the offense 
charged therein was committed in a designated county. 

(4) A statement or cross reference in each count indicating that the offense 
charged was committed on, or on or about, a designated date, or during 
a designated period of time. Error as to a date or its omission is not 
ground for dismissal of the charges or for reversal of a conviction if 
time was not of the essence with respect to the charge and the error 
or omission did not mislead the defendant to his prejudice. 

(5) A plain and concise factual statement in each count which, without 
allegations of an evidentiary nature, asserts facts supporting every 
element of a criminal offense and the defendant’s commission thereof 
with sufficient precision clearly to apprise the defendant or defendants 
of the conduct which is the subject of the accusation. When the pleading 
is a criminal summons, warrant for arrest, or magistrate’s order, or 
statement of charges based thereon, both the statement of the crime 
and any information showing probable cause which was considered by 
the judicial official and which has been furnished to the defendant must 
be used in determining whether the pleading is sufficient to meet the 
foregoing requirement. 

(6) For each count a citation of any applicable statute, rule, regulation, 
ordinance, or other provision of law alleged therein to have been 
violated. Error in the citation or its omission is not ground for dismissal 
of the charges or for reversal of a conviction. 

(b) If any count of an indictment or information charges more than one 
offense, the defendant may by timely filing of a motion require the State to elect 
and state a single offense alleged in the count upon which the State will proceed 
i trial. A count may be dismissed for duplicity if the State fails to make timely 
election. 

(c) In trials in superior court, allegations of previous convictions are subject 
to the provisions of G.S. 15A-928. 

(d) In alleging and proving a prior conviction, it is sufficient to state that the 
defendant was at a certain time and place convicted of the previous offense, 
without otherwise fully alleging all the elements. A duly certified transcript of 
the record of a prior conviction is, upon proof of the identity of the person of 
the defendant, sufficient evidence of a prior conviction. If the surname of a 
defendant charged is identical to the surname of a defendant previously 
convicted and there is identity with respect to one given name, or two initials, 
or two initials corresponding with the first letters of given names, between the 
two defendants, and there is no evidence that would indicate the two defendants 
are not one and the same, the identity of name is prima facie evidence that the 
two defendants are the same person. 
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(e) Upon motion of a defendant under G.S. 15A-952(b) the court must dismiss 
the charges contained in a pleading which fails to charge the defendant with a 
crime in the manner required by subsection (a), unless the failure is with regard 
to a matter as to which an amendment is allowable. 

(f) Upon motion of a defendant under G.S. 15A-952(b) the court may strike 
inflammatory or prejudicial surplusage from the pleading. (1973, c. 1286, s. 1.) 

OFFICIAL COMMENTARY 

This section states the basic rules for pleading 
in criminal cases. Much here is familiar, but 
there are changes, including provisions 
permitting allegations in one count to be 
incorporated by reference in another. The 
pleading rule, requiring factual (but not 
evidentiary) allegations to support each element, 
is in accord with traditional ideas, see State v. 

Cross Reference. — As to alleging and 
proving prior convictions, see also § 15A-928. 

No Presumption of Prior Conviction. — 
Where the indictment does not charge a previous 
conviction it will be presumed that the defendant 
has not heretofore been convicted of the offense 
charged. State v. Clark, 183 N.C. 7338, 110 S.E. 
641 (1922). 
Time and place of conviction of prior 

offense must be alleged. State v. Lawrence, 264 
N.C. 220, 141 S.E.2d 264 (1965). 

It is necessary also to allege in the indictment 
facts showing that at a certain time and place the 
defendant was convicted of the previous offense 
or offenses. State v. Bennett, 271 N.C. 428, 156 
S.E.2d 725 (1967). 

More Formal Proof of Prior Conviction 
Required than for Showing Lawful Custody. — 
A more formal proof is required to show a prior 
conviction than is required for merely showing 
lawful custody. State v. Chapman, 20 N.C. App. 
456, 201 S.E.2d 579 (1974). 

Certified Transcript of Record Is Sufficient 
Evidence of Prior Conviction. — Where a 
person is charged in a bill of indictment with an 
offense which, on conviction thereof, is 
punishable with a greater penalty than on the 
first conviction and the indictment properly 
alleges a prior conviction, that a transcript of the 
record of the first conviction, duly certified, is, 

upon proof of the.identity of the person of the 
offender, sufficient evidence of the first 
conviction. State v. Walls, 4 N.C. App. 661, 167 
S.E.2d 547 (1969). 
The record itself in the former action, being 

in existence, is the only evidence admissible to 

Greer, 238 N.C. 325, 77 S.E.2d 917 (1953), and 
provides a concise statutory statement. There 
are sections in Chapter 15 of the General 
Statutes providing what is sufficient to charge 
certain crimes, but it was thought better to leave 
those as they are at present. At such time as 
there is substantive’ revision, further 
simplification can be made in pleading. 

prove its contents. Jones v. Jones, 241 N.C. 291, 
85 S.E.2d 156 (1954); State v. Michaels, 11 N.C. 
App. 110, 180 S.E.2d 442 (1971). 

Admission of Secondary Evidence. — In 

order to admit secondary evidence of the 
contents of a court record, it is necessary that 

the foundation be laid by showing the original 
record has been destroyed or lost. Jones v. 
Jones, 241 N.C. 291, 85 S.E.2d 156 (1954); State 
v. Michaels, 11 N.C. App. 110, 180 $.E.2d 442 
(1971). 

Use of only the commitments issued as the 
result of prior convictions of escape for the 
purpose of establishing the prior conviction or 
convictions was error, since a transcript of the 
record of the prior conviction or convictions, i.e., 

a certified copy of the judgment or judgments, 
is required. State v. Chapman, 20 N.C. App. 456, 
201 S.E.2d 579 (1974). 
Admission of Motor Vehicle Department 

records as evidence in a “second offense’ case 
constituted prejudicial error. State v. Mabry, 18 
N.C. App. 492, 197 S.E.2d 44 (1978). 
Admission of Authenticity of Record Is Not 

Admission that Defendant was _ Person 
Convicted. — The admission of the authenticity 
of the record of an inferior court introduced by 
the solicitor is not an admission by the defendant 
that he had been theretofore convicted of a 
similar offense, even though the record shows 
a conviction of a similar offense, there being no 
admission by defendant that he was the person 
referred to in the record and an instruction 
assuming that defendant had made _ such 
admission must be held for error. State v. 
Powell, 254 N.C. 231, 118 S.E.2d 617 (1961). 

§ 15A-925. Bill of particulars. — (a) Upon motion of a defendant under G.S. 
15A-952, the court in which a charge is pending may order the State to file a 
bill of particulars with the court and to serve a copy upon the defendant. 
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(b) A motion for a bill of particulars must request-and specify items of factual 
information desired by the defendant which pertain to the charge and which are 
not recited in the pleading, and must allege that the defendant cannot adequately 
prepare or conduct his Nereis without such information. 

(c) If any or all of the items of information requested are necessary to enable 
the defendant adequately to prepare or conduct his defense, the court must order 
the State to file and serve a bill of particulars. Nothing contained in this section 
authorizes an order for a bill of particulars which requires the State to recite 
matters of evidence. 

(d) The bill of particulars must be filed with the court and must recite every 
item of information. required in the order. A copy must be served upon the 
defendant, or his attorney. The proceedings are stayed pending the filing and 
service. 

(e) A bill of particulars may not supply an omission or cure a defect in a 
criminal pleading. The evidence of the State, as to those matters within the scope 
of the motion, is limited to the items set out in the bill of particulars. The court 
may permit amendment of a bill of particulars at any time prior to trial. (1973, 
c. 1286, s. 1.) 

OFFICIAL COMMENTARY 

This section generally reflects former 
practice, but sets out more detail than did § 
15-143. 

In General. — This provision as to a bill of 
particulars had prevailed previously as to civil 
proceedings, and was by statute made expressly 
applicable to criminal cases, to which the court 
had applied it in State v. Brady, 107 N.C. 822, 12 
S.E. 325 (1890); State v. Stephens, 170 N.C. 745, 
87 S.E. 131 (1915). 

Purpose of Section. — Former § 15-148, 
similar to this section, intended to make all 
indictments alike in regard to dispensing with 
the insertion of the means and methods by which 
any offense was committed. State v. Stephens, 
170 N.C. 745, 87 S.E. 131 (1915). 
When Applicable. — Former § 15-143 applied 

only when further information, not required to 
be set out in the indictment, was desired. State 
v. Thornton, 251 N.C. 658, 111 S.E.2d 901 (1960); 
State v. Ingram, 271 N.C. 538, 157 S.E.2d 119 
(1967). 

Unless the exact time and place of the alleged 
occurrence are essential elements of the offense 
itself, a defendant may obtain further 
information in respect thereto by motion for a 
bill of particulars. State v. Eason, 242 N.C. 59, 
86 S.E.2d 774 (1955). 

Details Not Now Charged in Indictment. — 
It is no longer charged whether a murder was 
committed with a knife or a pistol, nor the length 
and breadth and depth of a wound, and the same 
is true as to all other offenses. In lieu of this, we 

have adopted a statute which provides for a bill 
of particulars. State v. Stephens, 170 N.C. 745, 
87 S.E. 131 (1915). 

Remedy by Motion for Bill of Particulars 
and Not by Motion to Quash. — Where the 
criminal indictment sufficiently charges all the 
elements of the offense but is not as definite as 
the defendant may desire, the defendant’s 
remedy is by motion for a bill of particulars, and 
not by a motion to quash. State v. Everhardt, 203 
N.C. 610, 166 8.E. 738 (1932); State v. Knight, 
261 N.C. 17, 184 S.E.2d 101 (1964). 

Or by Motion in Arrest of Judgment. — An 
indictment charging defendant disjunctively 
with murder committed with malice, 
premeditation, and deliberation and with murder 
committed in the perpetration of a robbery, is 
not void for uncertainty, since either charge 
constitutes murder in the first degree, and 
defendant’s remedy, if he desires more specific 
information is by motion for a bill of particulars, 
and a motion in arrest of judgment after a 
verdict of guilty of murder in the first degree is 
properly denied. State v. Puckett, 211 N.C. 66, 
189 S.E. 183 (1937). 

Where the defendant thinks that an 
indictment fails to impart information 
sufficiently specific as to the nature of the 
charge, he may before trial move the court to 
order that a bill of particulars be filed, and the 
court will not arrest the judgment after verdict 
where he attempts to reserve his fire until he 
takes first the chance of acquittal. State v. 
Shade, 115 N.C. 757, 20 S.E. 537 (1894); State v. 
Corbin, 157 N.C. 619, 72 S.E. 1071 (1911). 
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The function of a bill of particulars is (1) to 
inform the defense of the specific occurrences 
intended to be investigated on the trial, and (2) 
to limit the course of the evidence to the 
particular scope of inquiry. State v. Overman, 
269 N.C. 453, 158 S.E.2d 44 (1967); State v. 
Spence, 271 N.C. 23, 155 S.E.2d 802 (1967). 

The function of a bill of particulars is to 
inform the defendant of the nature of the 
evidence which the State proposes to offer. State 
v. Overman, 269 N.C. 453, 153 S.E.2d 44 (1967); 
State v. Cameron, 283 N.C. 191, 195 S.E.2d 481 
(1973); State v. Martin, 21 N.C. App. 645, 205 
S.E.2d 583 (1974). 

The whole object of a bill of particulars is to 
enable the defendant to properly prepare his 
defense in cases where the bill of indictment, 
though correct in form and sufficient to apprise 
the defendant, in general terms, of the 
“accusation” against him, is yet so indefinite in 
its statements as to the particular charge or 
occurrence referred to that it does not afford 
defendant a fair opportunity to procure his 
witnesses or prepare his defense. State v. 
Seaboard Air Line Ry., 149 N.C. 508, 62 S.E. 
1088 (1908). 
Waiver of Right to Bill of Particulars. — 

Where a bank employee is charged with the 
indictable offense of making false entries upon 
the books of the bank in fraud or deceit of “other 
persons to the jurors unknown,” the defendant 
should make his motion to the discretion of the 
trial judge for a bill of particulars requiring the 
name of these unknown persons, and his failure 
to do so will be deemed a waiver of his right. 
State v. Hedgecock, 185 N.C. 714, 117 S.E. 47 
(1923). 

Motion for Bill of Particulars Properly 
Denied. — The defendant was in no way 
prejudiced by the denial of his motion for a bill 
of particulars where his statements to the 
officers as to how, when, and under what 
circumstances he killed the deceased were in 
accord with the theory of the trial in the court 
below. State v. Seales, 242 N.C. 400, 87 S.E.2d 
916 (1955). 

The defendant was in effect furnished a bill 
of particulars where the warrant or indictment 
described the liquor as “nontaxpaid liquor,” 
since the descriptive words identified the liquor. 
State v. Tillery, 243 N.C. 706, 92 S.E.2d 64 (1956). 
Where defense counsel had been furnished 

copies of the officers’ reports and the reports of 
the autopsies, had been permitted to interrogate 
the State’s key witness, and was present when 
the defendant made admissions to investigating 
officers, and the State introduced nothing which 
should have been of surprise to the defendant, 
the court’s refusal to order any additional bill of 
particulars was not error. State v. Porth, 269 
N.C. 329, 153 S.E.2d 10 (1967). 
Where defendant was given (1) the time of the 

alleged offense, (2) the specific location of the 
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alleged offense, (3) the quantity of the controlled 
substance, and (4) the names of the prospective 
witnesses for the State, and counsel and his law 
partner were present at a preceding trial where 
the witnesses stated that their testimony 
against defendant would be substantially the 
same as_ their previous. testimony, the 
information thus provided defendant was 
adequate, and there was no abuse of discretion 
in the denial of his motion for a bill of 
particulars. State v. Martin, 21 N.C. App. 645, 
205 S.E.2d 583 (1974). 
A bill of particulars is not a part of the 

indictment, nor a substitute therefor, nor an 
amendment thereto. State v. Overman, 269 N.C. 
453, 153 S.E.2d 44 (1967). 

The “particulars” authorized are not a part of 
the indictment. State v. Thornton, 251 N.C. 658, 

111 S.E.2d 901 (1960). 
What Bill Will Not Supply. — A bill of 

particulars will not supply any matter required 
to be charged in the indictment as an ingredient 
of the offense. State v. Long, 143 N.C. 670, 57 
S.E. 349 (1907). See also State v. Johnson, 220 
N.C. 778, 18 S.E.2d 358 (1942) (dissenting 
opinion); State v. Thornton, 251 N.C. 658, 111 
S.E.2d 901 (1960); State v. Banks, 263 N.C. 784, 
140 S.E.2d 318 (1965). 
The function of a bill of particulars is to 

provide further information not required to be 
set out in the bill of indictment, but never to 
supply matter required to be charged as an 
essential ingredient of the offense. State v. 
Gibbs, 234 N.C. 259, 66 S.E.2d 883 (1951). 
A bill of particulars cannot supply a deficiency 

in an indictment when the language of the 
indictment fails to adequately charge the 
essential concomitants of the offense. State v. 
Cole, 202 N.C. 592, 163 S.E. 594 (1932). See also 
State v. Wilson, 218 N.C. 769, 12 S.E.2d 654 
(1941); State v. Cox, 244 N.C. 57, 92 S.E.2d 413 
(1956). 

A defect in a warrant is not cured by a bill of 
particulars. State v. Banks, 263 N.C. 784, 140 
S.E.2d 318 (1965). 
A fatal defect in an indictment is not cured by 

the statute which enables the defendant to call 
for a bill of particulars. The “particulars” 
authorized are not a part of the indictment. A bill 
of particulars will not supply any matter which 
the indictment must contain. State v. Greer, 238 
N.C. 325, 77 S.E.2d 917 (1953). 

Former § 15-143 did not cure a defect in the 
bill of indictment. State v. Ingram, 271 N.C. 588, 
157 S.E.2d 119 (1967). 

State Confined to Particulars Stated. — The 
granting of a bill of particulars on an indictment 
for a ciminal offense is primarily to inform the 
accused of the charges against him, and 
secondarily to inform the court; and while this 
is not strictly a part of the indictment, its effect 
is to confine the State in its evidence to the 
particulars stated. It is reversible error to the 
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prejudice of the defendant’s rights for the court 
to admit, over his objection, evidence as to other 
criminal offenses not included in the bill to show 
the scienter or quo animo in relation to the 
particulars enumerated and coming within the 
scope of those generally charged in the 
indictment. State v. Wadford, 194 N.C. 336, 139 
S.E. 608 (1927). 

When a bill of particulars is furnished, it limits 

the evidence to the transactions or items therein 

stated. State v. Knight, 261 N.C. 17, 134 S.E.2d 
101 (1964). ; 

Amendment of Bill. — A bill of particulars, 
being no part of the indictment, is not subject to 
demurrer, and may be amended at any time, with 
permission of the court, on such terms or under 
such conditions as are just. State v. Wadford, 
194 N.C. 336, 139 S.E. 608 (1927). 

A bill of particulars filed by order of court in 
a criminal action is not regarded as a part of the 
indictment, and with the court’s permission may 
be amended at any time, and is not subject to 
demurrer, the office of such bill being to advise 

the court and the accused of specific occurrences 
for investigation. State v. Beal, 199 N.C. 278, 154 
S.E. 604 (1930). 
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Indictment for First-Degree Murder. — If a 
defendant is charged with murder in the first 
degree by bill of indictment drawn under § 
15-144, and desires to know whether the State 
relies on proof that the killing was done with 
premeditation and deliberation, or in the 
perpetration or attempt to perpetrate a robbery, 
he should apply for a bill of particulars as 
provided in this section. State v. Haynes, 276 
N.C. 150, 171 S.E.2d 435 (1970). 

Indictment for Perjury. — Where the 
defendant in an action for perjury is in ignorance 
of the particulars of the offense charged, his 
remedy is by application to the court for a bill 
of particulars. State v. Hawley, 186 N.C. 433, 119 
S.E. 888 (1928). 

Indictment for Malfeasance of Bank 
Officer. — It is within the sound discretion of 
the trial judge to try, separately or collectively, 
the defendant, indicted under the provisions of 
§ 14-254, for some or all offenses committed by 
a series of checks on the bank, whereby he had 
unlawfully “abstracted” the funds of the bank; 
and where the indictment is sufficient for 
conviction, the defendant’s remedy is_ by 
requesting a bill of particulars when he 
reasonably so desires. State v. Switzer, 187 N.C. 
88, 121 S.E. 148 (1924). 

§ 15A-926. Joinder of offenses and defendants. — (a) Joinder of Offenses. 
— Two or more offenses may be joined in one pleading when the offenses, 
whether felonies or misdemeanors or both, are based on the same act or 
transaction or on a series of acts or transactions connected together or 
constituting parts of a single scheme or plan. Each offense must be stated in 
a separate count as required by G.S. 15A-924. 

(b) Separate Pleadings for Each Defendant and Joinder of Defendants for 
Trial.— 

(1) Each defendant must be charged in a separate pleading. 
(2) in written motion of the solicitor, charges against two or more 

efendants may be joined for trial: 
a. When each of the defendants is charged with accountability for each 

offense; or 
b. When, even if all of the defendants are not charged with 

accountability for each offense, the several offenses charged: 
1. Were part of a common scheme or plan; or 
2. Were part of the same act or transaction; or 
3. Were so closely connected in time, place, and occasion that it 

would be difficult to separate proof of one charge from proof 
of the others. 

(c) Failure to Join Related Offenses.— 
(1) When a defendant has been charged with two or more offenses joinable 

under subsection (a) his timely motion to join them for trial must be 
granted unless the court determines that because the solicitor does not 
have sufficient evidence to warrant trying some of the offenses at that 
time or if, for some other reason, the ends of justice would be defeated 
if the motion were granted. A defendant’s failure to make this motion 
constitutes a waiver of any right of CE of offenses joinable under 
subsection (a) with which the defen ant knew he was charged. 
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(2) A defendant who has been tried for one offense may thereafter move 
to dismiss a charge of a joinable offense. The motion to dismiss must 
be made prior to the second trial, and must be granted unless 
a. A motion for OUNCE of these offenses was previously denied, or 
b. The court fin s that the right of joinder has been waived, or 
c. The court finds that because the solicitor did not have sufficient 

evidence to warrant trying this offense at the time of the first trial, 
or because of some other reason, the ends of justice would be 
defeated if the motion were granted. 

(3) The right to joinder under this subsection is not applicable when the 
defendant has pleaded guilty or no contest to the previous charge. 
vio, c 1256, S. 1.) 

OFFICIAL COMMENTARY 

Sections 15A-926 and 15A-927 are based 
generally upon the A.B.A. Standards Relating to 
Joinder and Severance. There are differences. 
The more familiar North Carolina statement 
with regard to transactions is retained, joinder 
for trial for defendants (not pleading joinder of 
defendants) is covered, and some changes are 
made in terminology. ) 

Subsection (a) is similar to the former North 
Carolina statute in that it authorizes joinder on 
a transactional basis (§ 15-152) and adds the 
“common scheme or plan” statement from the 
Federal Rule &(a). The Commission has 
eliminated provisions for joinder of offenses on 
the basis that they are of the same or similar 
character without any transactional connection. 
Such joinder contained in present statutes and 
the A.B.A. Standards would permit the joinder 
of entirely unrelated crimes in one charge and 
for trial. 

Although some case law in North Carolina and 
the A.B.A. Standards would permit the joinder 
of defendants in pleadings, the Commission feels 
that the interests of the defendant and the ease 
of keeping court records will be served by 
requiring that each defendant be charged in a 
separate pleading, as has been the general 

I. General Consideration. 
II. Illustrative Cases. 

A. Joinder of Offenses. 
B. Joinder of Defendants for Trial. 

I. GENERAL CONSIDERATION. 

Cross Reference. — As to joinder of counts in 
indictments for violation of laws regulating 
intoxicating liquors, see § 18A-12. 

Editor’s Note. — For note as to general 
verdict rendered on indictment charging 
mutually exclusive crimes, see 36 N.C.L. Rev. 84 
(1957). 

In General. — The court is expressly 
authorized by statute in this State to order the 

custom. That is required by the last sentence of 
subsection (b). Thus “joinder of defendants for 
trial” refers to what frequently has been called 
“consolidation” for trial. The grounds for joinder 
of defendants for’ trial should be 
self-explanatory. The Commission felt it 
unnecessary to include provisions from the 
A.B.A. Standards which would have provided for 
joinder of defendants on the basis of conspiracy. 
When there are several offenses arising out 

of the same transaction or scheme, as defined in 
the statute, a question is presented as to 
whether the offenses may be tried ad seriatim, 
or whether there is any compulsion for the State 
to proceed with all pending charges. The 
Supreme Court of the United States has touched 
on this problem with the doctrine of “collateral 
estoppel” in Ashe v. Swenson, 397 U.S. 4386, 90 
S. Ct. 1189, 25 L. Ed. 2d 469 (1970), and the North 
Carolina Supreme Court has applied jeopardy 
rules in State v. Ballard, 280 N.C. 479, 186 S.E.2d 
372 (1972). Subject to these more basic 

requirements, subsection (c) provides that as a 
procedural matter offenses related in the 
somewhat more broad basis described in the 
statute must be tried together, absent some 
reason for separate trial. 

consolidation for trial of two or -more 
indictments in which the defendant or 
defendants are charged with crimes of the same 
class, which are so connected in time or place 
that evidence at the trial of one of the 
indictments will be competent and admissible at 
the trial of the others. State v. White, 256 N.C. 
244, 123 S.E.2d 483 (1962); State v. Hamilton, 264 
N.C. 277, 141 S.E.2d 506 (1965); State v. Parker, 
271 N.C. 414, 156 S.E.2d 677 (1967); State v. 
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Conrad, 4 N.C. App. 50, 165 S.E.2d 771 (1969); 
State v. Mourning, 4 N.C. App. 569, 167 S.E.2d 
501 (1969); State v. Wright, 18 N.C. App. 76, 195 
S.E.2d 801 (1973). 

The trial court is authorized to order that 
prosecutions of several defendants for offenses 
growing out of the same transaction be 
consolidated for trial. State v. Mourning, 4 N.C. 
App. 569, 167 S.E.2d 501 (1969). 

When two or more indictments are founded on 
one criminal transaction, the — statute 

contemplates that the court will consolidate 
them for trial. State v. Fox, 277 N.C. 1, 175 
S.E.2d 561 (1970). 

Where two defendants are charged in 
separate bills of indictment with identical 
crimes, and the offenses charged are so 
connected and tied together in time, place, and 
circumstances as to make one continuous 
criminal episode, in such cases there is statutory 
authority for a consolidation. State v. Walker, 6 
N.C. App. 447, 170 S.E.2d 627 (1969). 

When a defendant is charged with crimes of 
the same class and the offenses are not so 
separate in time or place and not so distinct in 
circumstances as to render a consolidation 
unjust and _ prejudicial, consolidation is 
authorized in the discretion of the court. State 

v. Anderson, 281 N.C. 261, 188 S.E.2d 336 (1972). 

Where the offenses charged were so 
connected and tied together in time, place, and 
circumstances as to make one continuous 
criminal episode, the trial court did not err in 
consolidating the prosecutions for trial. State v. 
McCall, 12 N.C. App. 85, 182 8.E.2d 617 (1971). 

Where defendants were charged in separate 
bills of indictment with identical crimes, and the 
offenses charged were of the same class, related 
to the same crime, and were so connected in time 
and place that most of the evidence at the trial 
upon one of the indictments would be competent 
and admissible at the trial on the other, the trial 
judge was authorized, in his discretion, to order 
their consolidation for trial. State v. Bass, 280 
N.C. 485, 186 S.E.2d 384 (1972). 

Former § 15-152 authorized the consolidation 
for trial of separate charges against two or more 
defendants when the offenses charged were of 
the same class and were so connected in time or 
place that most of the evidence at trial upon one 
of the charges would be admissible at a trial on 
the others. State v. Salem, 17 N.C. SPB 269, 193 
S.E.2d 755 (1978). 

The court is authorized to sear the 
consolidation for trial of two or more 
indictments, in which the defendant or 
defendants are charged with crimes of the same 
class, which are so connected in time or place 
that evidence at the trial of one of the 
indictments will be competent and admissible at 
the trial of the others. State v. Norton, 222 N.C. 
418, 23 S.E.2d 301 (1942). 

CH. 15A. CRIMINAL PROCEDURE ACT 8 15A-926 

The trial” judge is authorized to order 
consolidation for trial of two or more charges in 
which defendant is charged with crimes of the 
same class. State v. Franks, 20 N.C. App. 160, 
200 S.E.2d 828 (1978). 

The charges were properly consolidated for 
trial where the acts constituting the offenses 
were connected as a continuing transaction. 
State v. Carson, 20 N.C. App. 211, 200S.E.2d 831 
(1978). 

Consolidation Is within Discretion of Court. 
— An order consolidating cases for trial is 
discretionary. State v. Conrad, 4 N.C. App. 50, 
165 S.E.2d 771 (1969); State v. Feimster, 21 N.C. 
App. 602, 205 S.E.2d 602 (1974). ; 

The motion by the State to consolidate four 
cases for trial and the opposing motion by the 
defendants for separate trials were addressed to 
the sound discretion of the presiding judge. 
State v. Yoes, 271 N.C. 616, 157 S.E.2d 386 
(1967). 

Where defendants were charged in separate 
bills of indictment with identical crimes, and the 
offenses charged were of the same class, related 
to the same crime, and were so connected in time 
and place that most of the evidence at the trial 
upon one of the indictments would be competent 
and admissible at the trial on the other, the trial 

judge was authorized, in his discretion, to order 
their consolidation for trial. State v. Bass, 280 

N.C. 435, 186 $.E.2d 384 (1972). 
When a defendant is charged with crimes of 

the same class and the offenses are not so 
separate in time or place and not so distinct in 
circumstances as to render a consolidation 
unjust and_ prejudicial, consolidation is 
authorized in the discretion of the court. State 
v. Anderson, 281 N.C. 261, 188 S.E.2d 336 (1972). 

When two or more defendants are charged in 
separate bills of indictment with identical crimes 
and the offense charged against each is so 
connected in time and place as to constitute one 
continuous criminal offense, the trial court may 
order the cases consolidated for trial and his 
decision will not be disturbed in the absence of 
a showing of abuse of discretion. State v. Garcia, 
16 N.C. App. 344, 192 S.E.2d 2 (1972). 
Upon the consolidation and trial together over 

defendants’ objection of two indictments, the 
first against all three of defendants for 
abduction of a 14-year-old girl, and the second 
against two of the three defendants for an 
assault with intent to commit rape upon the 
abducted child during the abduction, while a 
verdict of guilty on the first charge and a verdict 
of not guilty on the second would seem to render 
the exception to the consolidation reckless, the 
right to consolidate was in the sound discretion 
of the trial court. State v. Truelove, 224 N.C. 147, 
29 S.E.2d 460 (1944). 

Exercise of Discretion by Court. — Where a 
defendant is indicted in separate bills ‘for two 
or more transactions of the same class of crimes 
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or offenses,’ the court may in its discretion 
consolidate the indictments for trial. In 
exercising discretion the presiding judge should 
consider whether the offenses alleged are so 
separate in time or place and so distinct in 
circumstances as to render a consolidation 
unjust and prejudicial to defendant. To save the 
time of the court is not, taken alone, sufficient 
predicate for consolidation. State v. White, 256 
N.C. 244, 123 8.E.2d 483 (1962); State v. Mitchell, 
17 N.C. App. 1, 193 S.E.2d 400 (1972). 
The trial court did not abuse its discretion in 

permitting the State to consolidate for trial 
multiple charges against a defendant where, at 
the time the consolidation was ordered, the court 
accepted the State’s theory that the defendant 
may have committed the several offenses as part 
of a single act. State v. Blizzard, 280 N.C. 11, 184 
S.E.2d 851 (1971). 

Consolidation of Separate Indictments 
against Same Defendant. — Where separate 
indictments against the same defendant are 
consolidated, the counts in the separate bills will 
be treated as separate counts in one bill. State 
v. White, 256 N.C. 244, 123 S.E.2d 483 (1962). 

In an indictment containing several counts, 

each count should be complete in itself. State 
v. Russell, 15 N.C. App. 594, 190 S.E.2d 414 
(1972). 

Where the first count in each bill of indictment 
for forgery was complete and sufficient as it 
contained with exactitude the bank check 
involved, but the second count did not, it would 
have been preferable for the second count to 
have again set out in detail the particular check 
involved; however, since the check was set out 
in detail in the first count and that was an 
integral part of the bill of indictment, the 
reference to the same check in the second count 
was sufficient. State v. Russell, 15 N.C. App. 
594, 190 S.E.2d 414 (1972). 

Where the second count in each of two bills of 
indictment should be quashed for insufficiency, 
the judgment entered should not be arrested 
where two sufficient counts were consolidated 
with the two insufficient counts for judgment; 
either one of the two sufficient counts, upon 
defendant’s pleas of guilty, would support the 
judgment entered. State v. Horton, 15 N.C. App. 
604, 190 S.E.2d 274 (1972). 

Three cases may be consolidated where three 
charges included in two bills of indictment were 
so connected as to make the three offenses one 
continuous criminal episode. State v. Patton, 5 
N.C. App. 501, 168 S.E.2d 500 (1969). 

Four Offenses May Be Consolidated. — 
Where four offenses constituted a continuing 
criminal episode and were so related in time and 
circumstance as to permit the admission in 
evidence of each in the trial of the others, under 
these circumstances, the consolidation of the 
cases for trial was within the sound discretion 
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of the trial judge. State v. Jarrette, 284 N.C. 625, 
202 S.E.2d 721 (1974). 

Offenses of Same Class. — An indictment 
charging the defendant with “receiving stolen 
goods,” etc., with evidence tending to show the 
receiving on several occasions, does not require 
the solicitor to select the count on which he 
would proceed, on defendant’s motion, each 
offense being of the same class of crime. State 
v. Charles, 195 N.C. 868, 142 S.E. 486 (1928). 

Transactions Occurring at Same Time and 
in Close Proximity. — Where two warrants and 
an indictment were consolidated for trial, there 
was no denial of petitioner’s constitutional 
rights, since all the charges grew out of 
transactions occurring on the same evening in 
close proximity to each other. Doss v. North 
Carolina, 252 F. Supp. 298 (M.D.N.C. 1966). 

Consolidation of Minor Offense and Capital 
Charge. — Ordinarily, unless the evidence 
showing guilt of a minor offense fits into the 
proof on the capital charge, the minor offenses 
should not be included. State v. Old, 272 N.C. 42, 
157 S.E.2d 651 (1967). 
Time for Making Order of Consolidation. — 

Where there are several charges against any 
person for the same act or for two or more 
transactions connected together, or for two or 
more transactions of the same class of offenses, 

which may be properly joined, the court will 
order them to be consolidated. This means, 

however, that the order of consolidation will be 
made in such cases when seasonably brought to 
the court’s attention, and not at a time when the 

validity of the whole trial might seriously be 
threatened by the consolidation. State v. 
Dunston, 256 N.C. 203, 123 8.E.2d 480 (1962). 
Where the record justifies the conclusion that 

after the jury had been impaneled and 
prosecution begun upon one bill of indictment 
other bills of indictment were consolidated for 
trial therewith, a new trial will be awarded even 

though the indictments might have been 
properly consolidated initially, since the 
defendant must be afforded opportunity to plead 
to the counts consolidated and to pass upon the 
impartiality of the jury upon such counts. State 
v. Dunston, 256 N.C. 203, 123 S.E.2d 480 (1962). 

An order of consolidation in capital cases will 
be made when seasonably brought to the court’s 
attention, and not at a time when the validity of 
the whole trial might be threatened by the 
consolidation. State v. Harris, 223 N.C. 697, 28 
S.E.2d 232 (1948). 

Motion to Consolidate Is Not an Assent to 
a Mistrial. — A motion to consolidate three 
capital cases in medias res pending the taking of 
testimony on the trial of one of them, is not an 
assent to a mistrial in order to effect a 
consolidation. State v. Harris, 223 N.C. 697, 28 
S.E.2d 232 (1943). 

General Verdict Covers Several Counts. — 
Where there are several counts in a criminal 
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complaint (called indictment in this case), and 
each is for a distinct offense, a general verdict 
of guilty will apply to each, and a judgment 
rendered as to each count will be sustained for 
the separate offenses. State v. Mills, 181 N.C. 
530, 106 S.E. 677 (1921). 

Where there are several counts in a bill, and 
a general verdict of guilty is returned, if the 
verdict on any count is free from valid objection 
and has evidence tending to support it, the 

conviction and sentence for that offense wiil be 
upheld. State v. Austin, 241 N.C. 548, 85 S.E.2d 

924 (1955). 
Entering Judgment on Each Offense upon 

General Verdict of Guilty. — Where the trials 
of two separate criminal indictments are 
consolidated by the judge and tried together and 
a general verdict of guilty is returned by the 
jury, the verdict will apply to each indictment, 
and judgment pronounced on one of them, but 
execution suspended on terms agreed upon, and 
judgment and sentence entered as to the other, 
is not objectionable on the ground that only one 
judgment should have been entered, and held 
further, the sentences being concurrent, the 
defendant was not prejudiced. State v. Harvell, 

199 N.C. 599, 155 S.E. 257 (1930). 
Ordinarily where separate bills of indictment 

are returned and the bills are consolidated for 
trial, the counts contained in the respective bills 

will be treated as though they were separate 
counts in one bill, and where there are several 

counts and each count is for a distinct offense, 

a general verdict of guilty will authorize the 
imposition of a judgment on each count. State v. 
Braxton, 230 N.C. 312, 52 S.E.2d 895 (1949); 
State v. Austin, 241 N.C. 548, 85 S.E.2d 924 

(1955). 
Where cases are consolidated for trial and 

there is a conviction or plea of guilty on several 
counts, the court may enter a judgment on each 
count and have the judgments run concurrently 
or consecutively as it may direct. But the court 
is not authorized by law to enter a judgment in 
gross in excess of the greatest statutory penalty 
applicable to any of the counts.upon which there 
has been a conviction or plea of guilty. State v. 
Austin, 241 N.C. 548, 85 S.E.2d 924 (1955). 

Il. ILLUSTRATIVE CASES. 

A. Joinder of Offenses. 

Conspiracy. — It is permissible to join counts 
charging conspiracy and _ successive’ steps 
thereafter taken by the respective conspirators 
in executing the common design. State v. 
Anderson, 208 N.C. 771, 182 S.E. 643 (1935). 

Murder of One Person and Assault upon 
Another. — Upon the trial under an indictment 
charging the prisoner with murder of M.., it is 
reversible error to the defendant’s prejudice for 
the trial court upon his own motion, after a 
substantial part of the evidence had been 
introduced to consolidate the action with another 
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action under a separate indictment charging the 
prisoner with an assault with a deadly weapon 
upon D., the prisoner being afforded no 
opportunity to pass upon the impartiality of the 
jury upon the assault charge or an opportunity 
to plead to the charge. State v. Rice, 202 N.C. 
411, 163 S.E. 112 (19382). 

Conspiracy to Rob and Murder in 

Perpetration of Robbery. — It is not error for 
the trial court to refuse a separate trial on each 
two counts in an indictment charging defendants 
with conspiracy to rob and with murder 
committed in the attempt to perpetrate the 
robbery. State v. Green, 207 N.C. 369, 177 S.E. 
120 (1934). i 
Murder and Burglary. — The facts required 

to convict defendant of murder would 
necessarily have convicted him of the burglary 
charged in the instant case. State v. Fox, 277 
N.C. 1, 175 S.E,2d 561 (1970). 
Murder of One Person and Kidnapping and 

Robbery of Another. — Where the State 
contended that the murder of one person, and 
the kidnapping and robbery of another person 
were all parts of a continuing program of action 
by the defendant covering a_ period of 
approximately three hours, evidence of the 
whole affair was pertinent to the several 
charges and there was no error in consolidating 
the charges for trial. State v. Frazier, 280 N.C. 
181, 185 S.E.2d 652 (1972). 
Kidnapping and Assault. — Where the 

kidnapping and assault charges arose out of the 
same transaction and elements of the assault 
charge were essentials of the kidnapping 
charge, the consolidation of the assault and 
kidnapping charges was permissible. State v. 
Barbour, 278 N.C. 449, 180 S.E.2d 115 (1971). 

Felonious Entry, Kidnapping, and Forcible 
Taking of Automobile. — The felonious entry 
into a dwelling house, the kidnapping of one of 
the occupants of the house, and the forcible 
taking of an automobile in which the 
perpetrators attempted to make their getaway 
were so connected and tied together as to make 
the three offenses one continuous criminal 
episode. The evidence of the whole affair was 
pertinent and necessary to establish the identity 
of the accused as one of the guilty parties. The 
three charges were properly consolidated and 
tried together. State v. Arsad, 269 N.C. 184, 152 
S.E.2d 99 (1967). 

Larceny, Rape and _ Kidnapping. — 
Consolidation of misdemeanor larceny with rape 
and kidnapping felonies is permissible where the 
three offenses were connected by time and 
circumstances and constitute a continuing 
criminal episode. State v. White, 22 N.C. App. 
123, 205 S.E.2d 757 (1974). 
Rape and Kidnapping. — The consolidation 

of indictments charging defendant with rape and 
kidnapping and based upon a single occurrence 
rests within the discretionary power of the trial 
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court. State v. Turner, 268 N.C. 225, 150 S.E.2d 
406 (1966). 

Rape and Armed Robbery. — An indictment 
charging defendants with rape and an 
indictment charging defendants with armed 
robbery may be consolidated for trial when it 
appears that defendants stopped the car in 
which husband and wife were riding, forced 
them into the woods where each raped the wife 
while the other held a pistol on the husband, and 
that one of them committed robbery from the 
person of the husband while he was being held 
at the point of the pistol, since the crimes are so 
connected in time and place that the evidence on 
the trial of the one is competent and admissible 
on the trial of the other. State v. Morrow, 262 
N.C. 592, 188 S.E.2d 245 (1964). 

Rape and Carnal Knowledge of Female. — 
A charge of rape and that of carnally knowing 
a female person between the ages of 12 and 16 
years, under § 14-26, were properly joined in 
separate counts in one indictment, since they are 
related in character and grow out of the same 
transaction. State v. Hall, 214 N.C. 639, 200 S.E. 

375 (19389). 
Separate Acts of Rape. — Where the evidence 

tended to show that defendant was walking 
through woods with a girl and forced her to have 
sexual intercourse with him against her will, 
that on the same night, while defendant was still 
in company with the first girl, he met another 

girl in the company of two boys, and that after 
an altercation with the boys, they and the first 
girl left the second girl with defendant and that 
he forced her to have sexual intercourse with 
him against her will, the consolidation of the 

prosecutions for the purpose of trial was not 
error. State v. Chapman, 221 N.C. 157, 19 S.E.2d 
250 (1942). 

Burglary and Rape. — A motion, made before 
the introduction of any evidence, to require the 

State to elect between two separate counts in the 
bill of indictment, one charging burglary in the 
first degree and the other rape, is properly 
denied, the two offenses being of the same class, 
which may be joined in one indictment in 
separate counts, and it being within the sound 
discretion of the trial court as to whether he 
should compel an election between the counts 
and, if so, at what stage of the trial. State v. 
Smith, 201 N.C. 494, 160 8.E. 577 (1981). 

Burglary and Larceny. — An indictment 
charged two offenses, (1) burglary in the first 
degree, and (2) larceny of money from the 
building allegedly feloniously broken into and 
entered, as alleged in the first count, but the bill 
was not defective. These two counts may be 
joined in one indictment in separate counts. State 
v. Childs, 269 N.C. 307, 152 S.E.2d 453 (1967). 
Housebreaking and Larceny. — When not 

subject to legal objection, a motion by the 
solicitor to consolidate two criminal actions for 
trial is addressed to the discretion of the trial 
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judge, and where _ prosecutions for 
housebreaking and larceny on two occasions 
during the same night against two defendants 
are consolidated without objection, and the 
charges are so connected in time and place that 
evidence of guilt in one action is competent in the 
other, the order of the trial judge consolidating 
the actions will not be held for error on appeal. 
State v. Combs, 200 N.C. 671, 158 S.E. 252 (1931); 
State v. Spencer, 239 N.C. 604, 80 S.E.2d 670 
(1954). 

Larceny and receiving may be included in the 
same indictment, even though the charges are 
inconsistent and a defendant cannot be guilty of 
both. Doss v. North Carolina, 252 F. Supp. 298 
(M.D.N.C. 1966). 
When a defendant pleads guilty to the 

indictment, and a single judgment is pronounced 
thereon, it is regarded as immaterial whether 
the judgment is considered as relating to the 
larceny count or to the receiving count. It is only 
when there is some defect in either the larceny 
count or the receiving count that knowledge of 
which count the defendant is pleading guilty to 
is required. Doss v. North Carolina, 252 F. Supp. 
298 (M.D.N.C. 1966). 

See note to § 14-71. 
Arson and House Burning. — Where the 

grand jury has found two separate indictments, 
one charging arson and the other the less 
offense of house burning, both arising from the 
same transaction. the two may be consolidated 
and a conviction of the less offense will be 
sustained on appeal. State v. Brown, 182 N.C. 
761, 108 S.E. 349 (1921). 

Assault upon Law Officer and Assault with 
Deadly Weapon. — The trial court did not err 
in consolidating a charge of assault upon a law 
officer in the performance of his duty with three 
charges of assault with a deadly weapon with 
intent to kill inflicting serious injury where all 
of the alleged assaults occurred within a period 
of a few minutes at the same place. State v. 
Mitchell, 17 N.C. App. 1, 193 S.E.2d 400 (1972). 

Obstructing Highway and _ Injury to 
Property. — It is not only proper but it is the 
duty of the court to consolidate cases where 
defendant is charged with obstructing a 
highway and with wanton injury to personal 
property by placing nails in the highway. State 
v. Malpass, 189 N.C. 349, 127 S.E. 248 (1925). 

Delivering Liquor and Keeping for Sale. — 
Consolidation of charges of delivering. and 
keeping for sale under the Turlington Act was 
proper. State v. Jarrett, 189 N.C. 516, 127 S.E. 
590 (1925). 

Unlawful Possession of Liquor and Reckless 
Driving and Speeding. — Where the evidence 
tended to show that defendant, the discovery of 
liquor on his premises being imminent, sped 
away in his car, leading the officers a chase at 
an illegal speed the court properly consolidated 
for trial a bill of indictment charging unlawful 
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possession of nontaxpaid liquor and unlawful 
possession of such liquor for the purpose of sale 
with an indictment charging reckless driving 
and speeding. State v. Brown, 250 N.C. 209, 108 
S.E.2d 233 (1959). 

Offenses Related to Operation of 
Automobile. — A charge of reckless driving, of 
operating an automobile on the highway while 
under the influence of intoxicating liquor and of 
assault with an automobile may be properly 
joined in one indictment as separate counts 
charging distinct offenses of the same class 
growing out of the same transaction, and 
separate judgments may be entered upon the 
jury’s verdict of guilty of reckless driving and 
assault. State v. Fields, 221 N.C. 182, 19 S.E.2d 

486 (1942). 
Reckless Driving and Passing Standing 

School Bus. — Indictments charging defendant 
with reckless driving and with passing a 
standing school bus on the highway may be 
consolidated for trial. State v. Webb, 210 N.C. 
350, 186 S.E. 241 (1936). 

Joinder of Charge of Possession of Heroin 

to Other Charges Not Prejudicial. — The Court 
of Appeals did not agree with defendant’s 
argument that because a charge of possession 
of heroin carries a far greater ‘antisocial 
stigma,” the defendant was prejudiced by 
joining it to other charges for trial. State v. 
Wooten, 20 N.C. App. 499, 201 S.E.2d 696 (1974). 

Indictment Held Not to Violate Rule against 

Duplicity. — See State v. Gibson, 233 N.C. 691, 
65 S.E.2d 508 (1951). 

B. Joinder of Defendants for Trial. 

Consolidation of Indictments Charging 
Defendants with Murder of Same Person on 
Same Date. — Indictment was returned against 
one defendant charging him with murder in the 
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first degree-of a named person and another 
indictment was returned against two other 
defendants charging them with murder in the 
first degree of the same person and on the same 
date. Since the State was relying upon the same 
set of facts at the same place and time as against 
each of the defendants, the trial court had 

authority to consolidate the indictments for trial. 
State v. Spencer, 239 N.C. 604, 80 S.E.2d 670 
(1954). 

Indictments charging defendants as 
accessories before the fact in the slaying of the 
same person, the defendants being present 
together at the time of the offense, held to 
authorize the consolidation of the indictments 
for trial. State v. Parker, 271 N.C. 414, 156 
S.E.2d 677 (1967). 

Consolidated Trial of Two Defendants 
Charged with Possession of Heroin. — Two 
defendants, charged with identical offenses that 
were connected and tied together in time, place 
and circumstances, may be given a consolidated 
trial of cases charging them with possession of 
heroin. State v. Keitt, 19 N.C. App. 414, 199 
S.E.2d 23 (1973). 

Indictments Relating to Receiving of Stolen 

Goods Separately by Defendants at Different 
Times and Places. — Where two persons are 
charged in separate bills of indictment with 
receiving stolen goods knowing them to have 
been stolen, and there is no evidence tending to 
show there was a conspiracy between them, or 
between them and other parties, but the 
indictments relate to the receiving of goods 
separately by each defendant at different times 
and places, the consolidation of indictments for 
trial over objection of appealing defendant is 
prejudicial error. State v. Dyer, 239 N.C. 713, 80 
S.E.2d 769 (1954). 

§ 15A-927. Severance of offenses; objection to joinder of defendants for 
trial. — (a) Timeliness of Motion; Waiver; Double Jeopardy. — 

(1) A defendant’s motion for severance of offenses must be made before 
trial as provided in G.S. 15A-952, except as provided in G.S. 15A-953, 
and except that a motion for severance may be made before or at the 
close of the State’s evidence if based upon a ground not previously 
known. Any right to severance is waived if the motion is not made at 
the appropriate time. 

(2) If a efendant’s pretrial motion for severance is overruled, he may 
renew the motion on the same grounds before or at the close of all the 
evidence. Any right to severance is waived by failure to renew the 
motion. 

(3) Unless consented to by the defendant, a motion by the solicitor for 
severance of offenses may be granted only prior to trial. 

(4) If a motion for severance of offenses is granted during the trial, a 
motion by the defendant for a mistrial must be granted. 

(b) Severance of Offenses. — The court, on motion of the solicitor or on motion 
of the defendant, must grant a severance of offenses whenever: 
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§ 15A-927 ART. 49. PLEADINGS AND JOINDER § 15A-927 

(1) If before trial, it is found necessary to promote a fair determination of 
the defendant’s guilt or innocence of each offense; or 

(2) If during trial, upon motion of the defendant or motion of the solicitor 
with the consent of the defendant, it is found necessary to achieve a 
fair determination of the defendant’s guilt or innocence of each offense. 
The court must consider whether, in view of the number of offenses 
charged and the complexity of the evidence to be offered, the trier of 
fact will be able to distinguish the evidence and apply the law 
intelligently as to each offense. 

(c) Objection to Joinder of Charges against Multiple Defendants for Trial; 
Severance. — 

(1) When a defendant objects to joinder of charges against two or more 
defendants for trial because an out-of-court statement of a codefendant 
makes reference to him but is not admissible against him, the court 
must require the solicitor to select one of the following courses: 
a. A joint trial at which the statement is not admitted into evidence; 

or 
b. A joint trial at which the statement is admitted into evidence only 

after all references to the moving defendant have been effectively 
deleted so that the statement will not prejudice him; or 

c. A separate trial of the objecting defendant. 
(2) The court, on motion of the BoliGitor or on motion of the defendant other 

than under subdivision (1) above must deny a joinder for trial or grant 
a severance of defendants whenever: 
a. If before trial, it is found necessary to protect a defendant’s right 

to a speedy trial, or it is found necessary to promote a fair 
determination of the guilt or innocence of one or more defendants; 
or 

b. If during trial, upon motion of the defendant whose trial is to be 
severed, or motion of the solicitor with the consent of the defendant 
whose trial is to be severed, it is found necessary to achieve a fair 
determination of the guilt or innocence of that defendant. 

(3) The court may order the solicitor to disclose, out of the presence of the 
jurors, any statements made by the defendants which he intends to 
introduce in evidence at the trial when that information would assist 
the court in ruling on an objection to joinder of defendants for trial or 
a motion for severance of Harenaanits 

(d) Failure to Prove Grounds for Joinder of Defendants for Trial. — If a 
defendant moves for severance at the conclusion of the State’s case or of all the 
evidence, and there is not sufficient evidence to support the allegation upon 
which the moving defendant was joined for trial with the other defendant or 
defendants, the court must grant a severance if, in view of this lack of evidence, 
severance is found necessary to achieve a fair determination of that defendant’s 
guilt or innocence. 

(e) Severance on Motion of Court. — The court may order a severance of 
offenses before trial or deny the joinder of defendants for trial if a severance 
or denial of joinder could be obtained on motion of a defendant or the solicitor. 
(1973, c. 1286, s. 1.) 

OFFICIAL COMMENTARY 

Subject to the exceptions set out here, the bar trial on the severed offenses. If the presence 
making of a motion for severance is subject to of the severed charges has already worked to 
the requirements of Article 52, Motions Practice. the prejudice of the defendant, he should not 

have to go forward at that time, and provisions 
Obviously if a defendant seeks severance of for mistrial have been added to the A.B.A. 

charges, the granting of that motion should not Standards. 
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Subsection (b) sets out the obvious grounds 
for severance. Of course severance during trial 
would require the consent of the defendant if 
there is to be further trial on those charges. 

Subdivision (1) of subsection (c) contains 
provisions which meet the requirements of 
Bruton v. United States, 391 U.S. 128, 88S. Ct. 

CH. 15A. CRIMINAL PROCEDURE ACT § 15A-928 

provisions of subsection (c) are from the A.B.A. 
Standards, with appropriate modification to 
reflect the concept of joinder for trial rather 
than pleading joinder. Prior to trial the 
defendant may object to joinder. Once the trial 
is begun it is more appropriate to speak in terms 
of “severance.” 

1620, 20 L. Ed. 2d 476 (1968). This and other 

§ 15A-928. Allegation and proof'of previous convictions in superior court. 
— (a) When the fact that the defendant has been previously convicted of an 
offense raises an offense of lower grade to one of higher grade and thereby 
becomes an element of the latter, an indictment or information for the higher 
offense may not allege the previous conviction. If a reference to a previous 
conviction is contained in the statutory name or title of the offense, the name 
or title may not be used in the indictment or information, but an improvised name 
or title must be used which labels and distinguishes the offense without 
reference to a previous conviction. 

(b) An indictment or information for the offense must be accompanied by a 
special indictment or information, filed with the principal pleading, charging that 
the defendant was previously convicted of a specified offense. At the solicitor’s 
option, the special indictment or information may be incorporated in the principal 
indictment as a separate count. Except as provided in subsection (c) below, the 
State may not refer to the special indictment or information during the trial nor 
adduce any evidence concerning the previous conviction alleged therein. 

(c) After commencement of the trial and before the close of the State’s case, 
the judge in the absence of the jury must arraign the defendant upon the special 
indictment or information, and must advise him that he may admit the previous 
conviction alleged, deny it, or remain silent. Depending upon the defendant’s 
response, the trial of the case must then proceed as follows: 

(1) If the defendant admits the previous conviction, that element of the 
offense charged in the indictment or information is established, no 
evidence in support thereof may be adduced by the State, and the judge 
must submit the case to the jury without reference thereto and as if 
the fact of such previous conviction were not an element of the offense. 
The court may not submit to the jury any lesser included offense which 
is distinguished from the offense charged solely by the fact that a 
previous conviction is not an element thereof. 

(2) If the defendant denies the previous conviction or remains silent, the 
State may prove that element of the offense charged before the jury 
as a part of its case. This section applies only to proof of a prior 
conviction when it is an element of the crime charged, and does not 
prohibit the State from introducing proof of prior convictions when 
otherwise permitted under the rules of evidence. | 

(d) When a misdemeanor is tried de novo in superior court in which the fact 
of a previous conviction is an element of the offense affecting punishment, the 
State must replace the pleading in the case with superseding statements of 
charges separately alleging the substantive offense and the fact of any prior 
conviction, in accordance with the provisions of this section relating to 
indictments and informations. Any jury trial in superior court on the 
sae must be held in accordance with the provisions of subsections (b) 
and (c). 

(e) Nothing contained in this section precludes the State from proving a prior 
conviction before a grand jury or relieves the State from the obligation or 
me of so doing in order to submit a legally sufficient case. (1973, c. 1286, 
ye be 

254 



§ 15A-929 ART. 50. VOLUNTARY DISMISSAL § 15A-931 

OFFICIAL COMMENTARY 

When a defendant is tried for an offense 
carrying a higher’ statutory maximum 
punishment upon proof of prior convictions, 
there is no constitutional requirement that the 
defendant be afforded a two-step trial to keep 
the jury deciding guilt from learning of the prior 
convictions. Spencer v. Texas, 385 U.S. 554, 87 
S. Ct. 648, 17 L. Ed. 2d 606 (1967). Nevertheless, 
a two-step procedure is favored by many legal 
commentators, and North Carolina in 1967 
adopted such a procedure as part of its habitual 
felon law in Article 2A of Chapter 14 of the 
General Statutes, Habitual Felons. 

The Commission recommended a provision 
that contains some features of a two-step 
procedure. It is modeled after a section in the 

Cross Reference. — As to alleging and 
proving prior convictions, see also § 15A-924 and 
the note thereto. 

New York Criminal Procedure Law. If the 
defendant admits his guilt of the punishment- 
enhancing prior convictions upon a separate 
arraignment out of the presence of the jury, the 
fact of the prior convictions is settled and need 
not be submitted to the jury as an element of the 
crime. If the defendant does not admit the prior 
convictions, the State must prove them beyond 
a reasonable doubt before the jury. 

The New York statute, C.P.L. 8 200.60, applied 
only to indictments and informations, and the 
Commission’s draft was also so limited. The 
General Assembly, however, added subsection 
(d) to make the procedure also apply to 
misdemeanors appealed for trial de novo in 
superior court. 

Editor’s Note. — For note on “Constitutional 

Law — Current Trends in Recidivist Statute 
Procedures,” see 45 N.C.L. Rev. 1039 (1967). 

§§ 15A-929, 15A-930: Reserved for future codification purposes. 

ARTICLE 50. 

Voluntary Dismissal. 

§ 15A-931. Voluntary dismissal of criminal charges by the State. — (a) The 
solicitor may dismiss any charges stated in a criminal Pleaging by entering an 
oral dismissal in open court before or during the tria or by filing a written 
dismissal with the clerk at any time. The clerk must record the dismissal entered 
by the solicitor and note in t 
evidence has been introduced. 

e case file whether a jury has been impaneled or 

(b) No statute of limitations is tolled by charges which have been dismissed 
pursuant to this section. (1978, c. 1286, s. 1.) 

OFFICIAL COMMENTARY 

The case of Klopfer v. North Carolina, 386 
U.S. 2138, 87S. Ct. 988, 18 L. Ed. 2d 1 (1967), held 
that our system of “nol pros’ was 
unconstitutional when it left charges pending 
against a defendant and he was denied a speedy 
trial. Thus the Commission here provides for a 
simple and final dismissal by the solicitor. No 
approval by the court is required, on the basis 

that it is the responsibility of the solicitor, as an 
elected official, to determine how to proceed 
with regard to pending charges. This section 
does not itself bar the bringing of new charges. 
That would be prevented if there were a statute 
of limitations which had run, or if jeopardy had 
attached when the first charges were dismissed. 
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§§ 15A-932 to 15A-940: Reserved for future codification purposes. 

ARTICLE 51. 

Arraignment. 

OFFICIAL COMMENTARY 

It is the purpose of this Article not only to 
define arraignment in any court but also ‘to 
provide for a separate time of arraignment in 
superior court. Time for jurors and witnesses 
will be saved if matters not requiring their 
presence can be disposed of before they are 
brought in. The Commission feels that it is 
important to our system of justice that 
unnecessary impositions on the time of citizens 
be avoided. Thus, in the more populous counties 

here defined as those having as much as 20 
weeks of criminal court (and others which the 
Chief Justice may designate), a separate time for 
arraignment will be required. In other counties 
it is authorized on an optional basis. 

The Commission is under no illusion that this 
will cure problems of delay, or that it will end 
the practice of waiting until a jury is ready 
before entering a guilty plea, but it does set a 
pattern within which improvement is possible. 

§ 15A-941. Arraignment before judge. — Arraignment consists of bringing 
a defendant in open court before a judge having jurisdiction to try the offense, 
advising him of the charges pending against him, and directing him to plead. 
The solicitor must read the charges or fairly summarize them to the defendant. 
If the defendant fails to plead, the court must record that fact, and the defendant 
must be tried as if he had pleaded not guilty. (1978, c. 1286, s. 1.) 

§ 15A-942. Right to counsel. — If the defendant appears at the arraignment 
without counsel, the court must inform the defendant of his right to counsel, 
must accord the defendant opportunity to exercise that right, and must take any 
action necessary to effectuate the right. (1777, c. 115, s. 85, P. R.; R. C., ¢. 35, 
s. 13; Code,’s. 1182: Rev., s. 3150; G. S., s. 45157-1973; Co 128 sear 

§ 15A-943. Arraignment in superior court — required calendaring. — (a) 
In counties in which there are regularly scheduled 20 or more weeks of trial 
sessions of superior court at which criminal cases are heard, and in other 
counties the Chief Justice designates, the solicitor must calendar arraignments 
in the superior court on at least the first day of every other week in which 
criminal cases are heard. No cases in which the presence of a jury is required 
may be calendared for the day or portion of a day during which arraignments 
are calendared. 

(b) When a defendant bea not guilty at an arraignment required by 
subsection (a), he may not be tried without his consent in the week in which he 
is arraigned. (1973, c. 1286, s. 1.) 

§ 15A-944. Arraignment in superior court — optional calendaring. — In 
counties other than those described in G.S. 15A-943 the solicitor may, but is not 
required to, calendar arraignments in the manner described in that section. 
(1973, c. 1286, s. 1.) 

§ 15A-945. Waiver of arraignment. — A defendant who is represented by 
counsel and who wishes to plead not guilty may waive arraignment prior to the 
day for which arraignment is calendared by filing a written plea, signed by the 
defendant and his counsel. (1978, c. 1286, s. 1.) 

§§ 15A-946 to 15A-950: Reserved for future codification purposes. 
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§ 15A-951 ART. 52. MOTIONS PRACTICE § 15A-951 

ARTICLESOZ: 

Motions Practice. 

OFFICIAL COMMENTARY 

This Article attempts to bring together for the 
first time a number of provisions relating to 
motions practice in criminal cases. As_ the 
Commission’s 1973 proposal only relates to 
pretrial procedure, it may be subject to later 
amendment and additions as the Commission 
works on trial and appeal procedure. 

Even as to pretrial motions, of course, this 
Article does not purport to be exclusive. The 
next Article, for instance, is devoted to the 

motion to suppress, and there are a number of 
particular provisions scattered through this 
proposal dealing with particular types of 
motions that must or may be made. 

The philosophy of this Article is to restate 
certain aspects of motions practice using 
simplified terminology, but not at present to 
repeal any of the common law even by 
implication unless it is incompatible with explicit 
provisions of the Commission’s proposal. For 
example, the terminology ‘“‘motion to dismiss” is 

used in several places instead of such common- 
law terminology ‘motion to quash,” “plea in 
bar,” or “plea in abatement.” No doubt many 
persons will use the old terminology for some > 
time, and they should not be penalized for it. On 
the other hand, positive provisions requiring 
that certain motions be made by five o’clock P.M. 
on the Wednesday preceding a session of court 
at which the case is scheduled would supersede 
a common-law rule that the motion was timely 
if made at arraignment. 

At least for the time being the Commission 
finessed the problem of specifying the impact of 
the granting of a motion to dismiss. Obviously 
if dismissal comes after jeopardy has attached, 
the prosecution may not be renewed. Certain 
other grounds for dismissal by their nature 
would also finally dispose of the charge. The 
effect in other situations, though, has been left 
to case law. 

§ 15A-951. Motions in general; definition, service, and filing. — (a) A 
motion must: 

(1) Unless made during a hearing or trial, be in writing; 
(2) State the grounds of the motion; and 
(3) Set forth the relief or order sought. 

(b) Each written motion must be served upon the mea of record for the 
opposing party or upon the defendant if he is not represented 
upon the attorney or upon a party may be made b 

y counsel. Service 
delivering a copy of the 

motion to him or by mailing it to him at his address of record. Delivery of a copy 
within the meaning of this Article means handing it to the attorney or to the 
arty or leaving it at the attorney’s office with an associate or employee. Service 
ee mail is complete upon deposit of the motion enclosed in a postpaid, properly 
addressed wrapper in a post office or official depository under the exclusive care 
and custody of the Postal Service of the United States. 

(c) All written motions must be filed with the court. Proof of service must be 
made by filing with the court a certificate: 

(1) By the solicitor, attorney, or defendant making the motion that the paper 
was served in the manner prescribed; or 

(2) Of beseptance of service by the solicitor, attorney, or defendant to be 
served. 

The certificate must show the date and method of service or the date of 
acceptance of service. (1973, c. 1286, s. 1.) 

OFFICIAL COMMENTARY 

This section requires that written motions be 
served on the other party, be filed with the court, 
and contain a certificate indicating service on the 
other party. The motion is to be served on the 
attorney of record for the other party, or on the 
defendant if he has no attorney. Provisions 
relating to service are set forth. 

Motions made at a hearing or trial are exempt 
from the requirement that they be in writing. 
The in-writing, service, and filing requirements 
for motions not made in court apply to motions 
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8 15A-952 

in the district court as well as in the superior 
court. This may force more formality upon the 
district court than in some instances has been 
true in the past, but the Commission believes 
that an orderly record of the motions in a cause 
should be available. Though not specifically 
required, it is the expectation of the Commission 
that a notation of motions of consequence made 

CH. 15A. CRIMINAL PROCEDURE ACT § 15A-952 

during a trial or hearing, and the judge’s rulings 
upon them, will be made and kept by the court 
if there is no transcript of the hearing or trial. 
As the Commission has primarily dealt with 
pretrial procedure, it has not yet formulated its 
recommendations concerning the recording of 
court proceedings. 

§ 15A-952. Pretrial motions; time for filing; sanction for failure to file; 
motion hearing date. — (a) Any defense, objection, or request which is capable 
of being determined without the trial of the general issue may be raised before 
trial by motion. 

(b) Except as provided in subsection (d), when the following motions are made 
in superior court the must be made within the time limitations stated in 
subsection (c) unless the court permits filing at a later time: 

(1) Motions to continue. 
(2) Motions for a change of venue under G.S. 15A-957. 
(3) Motions for a special venire under G.S. 9-12 or G.S. 15A-958. 
(4) Motions to dismiss under G.S. 15A-955. 
(5) Motions to dismiss for improper venue. 
(6) Motions addressed to the pleadings, including: 

a. Motions to dismiss for failure to plead under G.S. 15A-924(e). 
b. Motions to strike under G.S. 15A-924(f). 
ce. Motions for bills of particulars under G.S. 15A-924(b) or GS. 

15A-925. 
d. Motions for severance of offenses, to the extent required by G.S. 

15A-927. 
rq) . Motions for joinder of related offenses under G.S. 15A-926(c). 

(c) Unless otherwise provided, the motions listed in subsection (b) must be 
made at or before the time of arraignment if er ee is held prior to the 
session of court for which the trial is calendared. I arraignment is to be held 
at the session for which trial is calendared, the motions must be filed on or before 
five o’clock P.M. on the Wednesday prior to the session when trial of the case 
begins. 

d) Motions concerning jurisdiction of the court or the failure of the pleading 
to charge an offense may be made at any time. 

(e) Failure to file the motions in subsection (b) within the time required 
constitutes a waiver of the motion. The court may grant relief from any waiver 
except failure to move to dismiss for im 

(f) When a motion is made before tri 
er venue, ro 

a the court in its discretion may hear 
the motion before trial, on the date set for arraignment, on the date set for trial 
before a jury is impaneled, or during trial. (19738, c. 1286, s. 1.) 

OFFICIAL COMMENTARY 

Subsection (a) states an important general 
rule designed to encourage the early filing of 
motions. The more matters that can be raised 
and disposed of prior to trial, the fewer 
interruptions there will be during the course of 
the trial itself. 

Subsections (b) and (c) require the advance 
filing of certain listed motions. The presence of 
the motion for a continuance at the head of the 
list is noteworthy. One of the most common 
complaints of citizen witnesses is that they are 
commanded to take time from their own affairs 

to attend court — and often sit around for 
several hours, or even days, before being 
dismissed and told they must come back yet 
another time because the case is continued. One 
important amendment made in the course of 
passage of this legislation was the deletion of 
motions under § 15A-954(a) from the early-filing 
requirement. For discussion of this matter, see 
the commentary under § 15A-954. 

Subsections (d) and (e) generally restate the 
provisions of the common law, except that the 
time in question is the advance time 
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recommended by the Commission rather than 
the time of an arraignment immediately 
preceding the trial. As subsections (b) and (c) by 
their terms apply only in superior court, the 
existing common law still applies as to timeliness 
of motions in district court. The second sentence 
of subsection (e) providing that no relief could 
be granted in the case of failure to move to 
dismiss for improper venue was originally 
intended to preserve the rule of § 15-134 that 
venue will be conclusively laid in the county 
alleged unless timely motion challenging venue 
is made. In this connection, however, § 15A-135 
might be noted, which expressly preserves the 
right of most defendants to move to dismiss for 
improper venue on trial de novo in superior 
court. 

ART. 52. MOTIONS PRACTICE § 15A-954 

Subsection (f) is designed to give the judge 
flexibility in ruling upon motions made before 
trial. It should be kept in mind that pretrial 
venue of cases originating in superior court is, 
except for the probable cause hearing, in the 
judicial district rather than the county. This may 
facilitate hearings upon pretrial motions that 
can be disposed of on _ affidavit or 
representations of counsel. If witnesses must be 
summoned to a hearing before the judge can rule 
upon the motion, he may prefer to wait until the * 
date of the trial and hear the motion before or 
during trial. The judge would certainly exercise 
his discretion to hear the motion before the 
commencement of the trial if the attachment of 
jeopardy prior to the ruiing upon the motion 
would prejudice one of the parties. 

§ 15A-953. Motions practice in district court. — In misdemeanor 
prosecutions in the district court motions should ordinarily be made upon 
arraignment or during the course of trial, as appropriate. A written motion may 
be made prior to trial in district court. With the consent of other parties and the 
district court judge, a motion may be heard before trial. Upon trial de novo in 
superior court, motions are subject to the provisions of G.S. 15A-952, and except 
as provided in G.S. 15A-135, no motion in superior court is prejudiced by any 
ruling upon, or a failure to make timely motion on, the subject in district court. 
(1978, c. 1286, s. 1.) 

OFFICIAL COMMENTARY 

In district court there are no jurors in criminal 
cases to be inconvenienced if motions are heard 
during the course of the trial. In addition, 
motions in district court are usually more 
expeditiously made and disposed of than in 
superior court. For these reasons, the section 
indicates that, in general, motions in district 
court will be made upon arraignment or during 

motion before trial, he may do so, but the 

hearing may not be held prior to trial unless all 
parties consent. 

The section is intended to state existing law 
in providing that in general a party is not 
prejudiced upon trial de novo in superior court 
by any ruling upon or failure to make timely 
motion on the subject in district court. The rule 

the course of trial — in the same manner as at 

present. If a party wishes to raise a matter by 
as to venue is somewhat altered, in accordance 

with the provisions of § 15A-135. 

§ 15A-954. Motion to dismiss — grounds applicable to all criminal 
pleadings; dismissal of proceedings upon death of defendant. — (a) The court 
on motion of the defendant must dismiss the charges stated in a criminal 
pleading if it determines that: 

(1) The statute alleged to have been violated is unconstitutional on its face 
or as applied to the defendant. 

(2) The statute of limitations has run. 
(3) The defendant has been denied a speedy trial as required by the 

Constitution of the United States and the Constitution of North 
Carolina. 

(4) The defendant’s constitutional rights have been flagrantly violated and 
there is such irreparable prejudice to the defendant’s preparation of his 
case that there is no remedy but to dismiss the prosecution. 

(5) phe defendant has previously been placed in jeopardy of the same 
offense. ‘ 
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8 15A-955 CH. 15A. CRIMINAL PROCEDURE ACT § 15A-955 

(6) The defendant has previously been charged with the same offense in 
another North Carolina court of competent jurisdiction, and the 
criminal pleading charging the offense is still pending and valid. 

(7) An issue of fact or law essential to a successful prosecution has been 
PeeweUeny adjudicated in favor of the defendant in a prior action 
etween the parties. 

(8) The court has no jurisdiction of the offense charged. 
(9) The defendant has been granted immunity by law from prosecution. 
(10) The pleading fails to charge an offense as provided in G.S. 15A-924(e). 

(b) Upon suggestion to the court that the defendant has died, the court upon 
determining that the defendant is dead must dismiss the charges. 

(c) A motion to dismiss for the reasons set out in subsection e 
at any time. (1978, c. 1286, s. 1.) 

a) may be made 

OFFICIAL COMMENTARY 

This section refers to motions to dismiss all 
criminal pleadings including indictments. 

Special additional provisions relating to 
indictments are treated in § 15A-955. 

Several of the provisions are new to North 
Carolina statutory law, but it is believed that a 
case law foundation exists for all of them. It 
should be stressed that some of the motions here 
listed are, and others are not, motions which are 
normally to be heard prior to trial. 
Two of the motions treated in this section have 

been spawned by relatively recent cases. The 
speedy-trial motion grows out of the decision in 
Klopfer v. North Carolina, 386 U.S. 2138, 87S. Ct. 

988, 18 L. Ed. 2d 1 (1967); although there are 

specific provisions in Article 35 of Chapter 15A, 
and these must be followed if applicable, Klopfer 
unquestionably gives a right that may go beyond 
the specifics of Article 35. The provisions of 
subdivision (a)(4) are intended to embody the 
holding of the Supreme Court of North Carolina 
in State v. Hill, 277 N.C. 547, 178 S.E.2d 462 
(1971). It is assumed that the drastic relief called 
for under this motion would be granted most 
sparingly. 

Subsection (b) of this section involves a 
“suggestion to the court’; if the defendant is 

dead, he cannot make a motion, and if the 
solicitor is apprised of the death of a defendant 
he could enter a voluntary dismissal under 
Article 50. 

The General Assembly added subsection (c) to 
reinforce its deletion of motions under 
subsection (a) from the early-filing requirement 
of § 15A-952(b). In the process, one category of 
motions has been left in doubt. Section 
15A-952(b)(6), subparagraph a, requires early 
filings of “motions to dismiss for failure to plead 
under § 15A-924(e).” Section 15A-954(a)(10) 
includes, as a motion which may be made any 
time, one on the ground that “the pleading fails 
to charge an offense as provided in 8 
15A-924(e).” As § 15A-924(e) simply states that 
the court must dismiss a pleading that does not 
state the crime in the manner required in § 
15A-924(a) unless an amendment is allowable, it 
becomes difficult to interpret these provisions. 
At the least, however, 8 15A-954(a)(10) would 
continue the old rule that a pleading which is so 
defective a statement of the crime that it cannot 
be amended is subject to a motion to dismiss at 
any time — including in an appellate court or 
after judgment. 

§ 15A-955. Motion to dismiss — grounds applicable to indictments. — The 
court on motion of the defendant may dismiss an indictment if it determines that: 

(1) There is ground for a challenge to the array, 
(2) The requisite number of qualified grand jurors did not concur in finding 

the indictment, or 
(3) All of the witnesses before the grand jury on the bill of indictment were 

incompetent to testify. (1973, ¢. 128 Sa.) 

OFFICIAL COMMENTARY 

The Commission purposely kept the grounds 
for challenging an indictment valid on its face to 
as few grounds as possible. There is North | 

Carolina case law to support all three listed 
grounds. 

260 
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§ 15A-956. Deferral of ruling on motion to dismiss when charge to be 
reinstituted. — If a motion to dismiss is made at arraignment or trial, upon 
motion of the solicitor the court may recess the proceedings for a period of time 
requested by the solicitor, not to exceed 24 hours, prior to ruling upon the 
motion. (1973, c. 1286, s. 1.) 

OFFICIAL COMMENTARY 

This section went through several versions 
within the Commission. Only the caption now 
reflects the underlying purpose for the section. 
The Commission believed that if a pleading 
against a defendant was dismissed on a technical 
ground and the defendant was properly subject 
to renewed prosecution on the charge, he should 
not upon dismissal of the charge be given an 
interlude of freedom in which to flee. 

The first draft considered by the Commission 
stated that after dismissal the court could retain 
jurisdiction over the person of the defendant for 
a limited period. There were objections to 
allowing the court to do this after a formal 

finding of a defect in the papers on which the 
court’s jurisdiction over the person is based. 
Therefore, the Commission adopted the 
technique of allowing the court to defer its 
ruling on the motion to dismiss. This same 
approach was taken by the Commission in § 
15A-604(b)(3). In § 15A-629(b), because it 
involved the grand jury, it was necessary to take 
the approach rejected by the Commission for this 
section. That situation is somewhat 
distinguishable, however, in that the process on 
which the defendant is bound over to superior 
court is not specifically declared defective. 

§ 15A-957. Motion for change of venue. — If, upon motion of the defendant, 
the court determines that there exists in the county in which the prosecution 
is pending so great a pret neee against the defendant that he cannot obtain a 
fair and impartial tria the court must either: 

(1) Transfer the proceeding to another county in the judicial district or to 
another county in an adjoining judicial district, or 

(2) Order a special venire under the terms of G.S. 15A-958. 
The procedure for change of venue is in accordance with the provisions of 

Article 3 of this Chapter, Venue. (1978, c. 1286, s. 1.) 

OFFICIAL COMMENTARY 

Former § 15-135 provided for a change of 
venue to an “adjacent” county with the consent 
of the defendant. The Commission decided to 
spell out with more precision exactly to what 
counties venue may be moved upon the 
defendant’s motion. It should be noted, though, 
that § 15A-133 would permit a change of venue 

Discretion of Trial Judge. — Motions for 
change of venue on the grounds of unfavorable 
publicity are addressed to the discretion of the 
trial judge and will not be disturbed on appeal 

to any county within the State with the consent 
of both the defendant and the solicitor. 

The provision allowing the judge to order the 
special venire rather than grant the motion for 
a change of venue is intended to embody existing 
case law. 

unless a manifest abuse of such discretion is 

shown. State v. Boyd, 20 N.C. App. 475, 201 
S.E.2d 512 (1974). 

§ 15A-958. Motion for a special venire from another county. — Upon 
motion of the defendant or the State, or on its own motion, a court may issue 
an order for a special venire of jurors from another county if in its discretion 
it determines the action to be necessary to insure a fair trial. The procedure for 
securing this special venire is governed by G.S. 9-12. (1978, c. 1286, s. 1.) 

261 



§ 15A-959 CH. 15A. CRIMINAL PROCEDURE ACT § 15A-970 

OFFICIAL COMMENTARY 

This section is essentially a cross reference to 
§ 9-12, which is left unchanged. 

§ 15A-959. Notice of defense of insanity. — (a) If a defendant intends to 
raise the defense of insanity, he must within the time provided for the filing of 
pretrial motions under G.S. 15A-952 file a notice of his intention to rely on the 
defense of insanity. The court may for cause shown allow late filing of the notice 
or grant additional time to the parties to prepare for trial or make other 
appropriate orders. | 

b) If a defendant intends to introduce expert testimony relating to a mental 
disease, defect, or other condition bearing upon the issue of whether he had the 
mental state required for the offense charged, he must within the time provided 
for the filing of pretrial motions under G.S. 15A-952(b) file a notice of that 
intention. The court may for cause shown allow late filing of the notice or grant 
additional time to the parties to prepare for trial or make other appropriate 
orders. (1978, ¢c. 1286, s. 1.) 

OFFICIAL COMMENTARY 

The Commission recommended two new 
notices to be given by defendants: notice of the 
defense of insanity and notice of alibi. The 
General Assembly struck the notice of alibi 
provision but retained the requirement that a 
defendant give the State notice of the defense 
of insanity. 

This section covers two _ overlapping 
situations. The first relates to an intention to 
raise the defense of insanity. The second relates 
to an intention to introduce expert testimony 
relating to mental disease, defect, or other 

mental state. A defendant intending to raise the 
defense of insanity would almost always wish to 
come forward with his own expert; however, 

there may be a number of situations where the 

defense of insanity itself is not technically raised 
but expert testimony as to mental state will be 
introduced to negative the defendant’s 
culpability with respect to some element of the 
offense. This section would require notice in 
either situation. 

The defendant must give the notices required 
in this section whether a demand is made by the 
solicitor or not. 

For comparable provisions, see Special 
Advisory Committee of the Florida Supreme 
Court, April 17, 1972, Proposed Revision of 
Florida Criminal Procedure Rules, Rule 3.210 
(b); N.Y.C.P.L. § 250.10. See also comment to Pa. 
Rules Crim. Proc. § 311 (Pretrial Conference). 

§§ 15A-960 to 15A-970: Reserved for future codification purposes. 

ARTICLE 58. 

Motion to Suppress Evidence. 

OFFICIAL COMMENTARY 

With the decision in Mapp v. Ohio, 367 U.S. 
643, 81S. Ct. 1684, 6 L. Ed. 2d 1081 (1961), and 
its progeny, objections to the introduction of 
various kinds of evidence by the State in criminal 
trials have become more and more frequent — 
and the issues have become more and more 
complicated. Ruling on a constitutional objection 
to admission of evidence during trial may 
require interrupting the course of the trial with 
a lengthy voir dire. Courts all over the country 
by the late 1960’s began utilizing in many 
instances the pretrial motion to suppress 
evidence to minimize interruptions during trial. - 
This procedure has been used in North Carolina, 

despite the lack of any statutory authority for 
it. This Article prescribes a pretrial procedure 
for hearing motions to suppress evidence in 
superior court. As criminal trials in district court 
are not before a jury and interruptions are not 
so great a problem, the proposal does not require 
any change in procedure in district court; it does, 
however, provide that pretrial motions to 
suppress may be heard with the consent of all 
parties. 

Another factor affecting the Commission’s 
decision to recommend pretrial motions to 
suppress is the need to give the State a right to 
appeal from an adverse ruling. Considerations of 
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§ 15A-971 

jeopardy required that a decision to suppress 
evidence precede the commencement of the trial 
if the State is to be afforded a right to appeal. 
Support for the State’s right to appeal the 
Suppression of evidence comes from many 
quarters. See President’s Commission on Law 
Enforcement and Administration of Justice, The 
Challenge of Crime in a Free Society 140 (1967); 

§ 15A-971. Definitions. 

ART. 53. MOTION TO SUPPRESS EVIDENCE 8 15A-973 

A.B.A. Project on Standards for Criminal 
Justice, Standards Relating to Criminal Appeals 
§ 1.4(a)(iii) (1970). 

The original draft of this Article was based 
upon Article 710 of the New York Criminal 
Procedure Law, but it underwent substantial 
modifications in the course of the Commission’s 
deliberations. 

As used in this Article the following definitions 
apply unless the context clearly requires otherwise: 

(1) Evidence. — When referring to matter in the possession of or available 
to a solicitor, any tangible property or potential testimony which may 
be offered in evidence in a criminal action. 

(2) Potential Testimony. — Information or factual knowledge of a person 
who is or may be available as a witness. (1973, c: 1286, s. 1.) 

OFFICIAL COMMENTARY 

The source of these definitions is N.Y.C.P.L. 
§ 710.10. 

§ 15A-972. Motion to suppress evidence before trial in superior court in 
general. — When an indictment has been returned or an information has been 
filed in the superior court, or a defendant has been bound over for trial in 
superior court, a defendant who is aggrieved may move to suppress evidence 
in accordance with the terms of this Article. (1973, c. 1286, s. 1.) 

OFFICIAL COMMENTARY 

An early draft authorized within the The alternatives considered were: 
Commission motions to suppress in superior 
court at any time after initiation of the charge 
in district court — even before the probable 
cause hearing. One result of this approach would 
have been to relieve district court judges of the 
responsibility of ruling upon complicated 
constitutional issues underlying many motions 
to suppress. (See commentary to § 15A-611 for 
discussion of the compromise position reached 
on that point.) A majority of the Commission, 
however, thought that the case should be 
technically within the superior  court’s 
jurisdiction before a motion to suppress may be 
made in that court. Therefore, under this Article, 
once the case is bound over to superior court, the 

motion to suppress is permitted. This section 
also specifies that the motion may be made upon 
return of an indictment or the filing of any 
information to take care of the rare situations 
in which a case is initiated in superior court 
without any preliminaries in district court. 

The Commission discussed at length who 
should have standing to object to the 
introduction of unlawfully obtained evidence. 

(1) Eliminate the standing requirement, as 
has been done in California. People v. Martin, 45 
Cal. 2d 755, 290 P.2d 855 (1955). 

(2) Spell out in the statute the various bases 

for standing. See, e.g., American Law Institute, 
A Model Code of Pre-Arraignment Procedure — 
Tentative Draft No. 4, § 8.01(5) (1971). 

(3) Utilize the word describing who has 
standing used in Rule 41(e) of the Federal Rules 

of Criminal Procedure — that is, a person who 
is “aggrieved.” This would give North Carolina 
the benefit of case law as to standing developed 
in the federal courts and in the courts of many 
other states which also use the same 
terminology. Although that rule relates to 
exclusion of evidence gained by an unlawful 
search and seizure, it is thought that the 
principles developed could be applied by analogy 
to other evidence subject to suppression under 
this Article. 

As may be noted, the Commission and the 
General Assembly concurred in choosing 
alternative (3). 

§ 15A-973. Motion to suppress evidence in district court. — In misdemeanor 
ae ons in the district court, motions to suppress evidence should ordinarily 
e made during the course of the trial. A motion to suppress may be made prior 
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to trial. With the consent of the solicitor and the district court judge, the motion 
may be heard prior to trial. (1973, c. 1286, s. 1.) 

OFFICIAL COMMENTARY 

The basis for this section has been developed 
in the general commentary for this Article. 

§ 15A-974. Exclusion or suppression of unlawfully obtained evidence. 
Upon timely motion, evidence must be suppressed if: 

(1) Its exclusion is required by the Constitution of the United States or the 
Constitution of the State of North Carolina; or 

(2) It is obtained as a result of a substantial violation of the provisions of 
this Chapter. In determining whether a violation is substantial, the 
court must consider all the circumstances, including: 
a. The importance of the particular interest violated; 
b. The extent of the deviation from lawful conduct; 
ce. The extent to which the violation was willful; 
d. The extent to which exclusion will tend to deter future violations of 

this Chapter. (1973, c. 1286, s. 1.) 

OFFICIAL COMMENTARY 

An important point to note is that subdivision 
(1) only requires suppression of evidence if its 
exclusion is constitutionally required. It is 
possible then that evidence may be gathered in 
violation of constitutional rights, but 
suppression is not the sanction to be applied 
unless authoritative case law so declares. There 
are indications that the Burger Court will 
moderate some of the exclusionary rules, and 
this section is designed not to freeze North 
Carolina’s statutory law into patterns set solely 
by current case law. 

In addition to constitutionally required 
exclusions, the Commission believed that the 

State should not have the benefit of unlawfully 
obtained evidence when there was a 
“substantial” violation. The factors for judges 
to consider in determining whether a violation is 
“substantial” are set out, but it is clear that this 
concept will need to be developed by case law 
over a period of time. It seems likely that case 
law from other jurisdictions may also be used, 
as these factors, or similar ones, may be adopted 
elsewhere. See American Law Institute, A 
Model Code of Pre-Arraignment Procedure — 
Tentative Draft No. 4, 8 8.02(2): 

“(2) Determination. Unless otherwise re- 

quired by the Constitution of the United States 
or of this State, a motion to suppress evidence 
based upon a violation of any of the provisions 
of this Code shall be granted only if the court 

determining whether a violation is substantial 
the court shall consider all the circumstances, 
including: 

“(a) the importance of the particular interest 
violated; 

“(b) the extent of deviation from lawful 
conduct; 

“(e) the extent to which the violation was 

willful; 
“(d) the extent to which privacy was invaded; 
“(e) the extent to which exclusion will tend to 

prevent violations of this Code; 
“(f) whether, but for the violation, the things 

seized would have been discovered; and 
“(g) the extent to which the violation 

prejudiced the moving party’s ability to support 
his motion, or to defend himself in the 
proceeding in whicn the things seized are sought 
to be offered in evidence against him.” 

One departure made by the Commission from 
the New York statute and from Tentative Draft 
No. 4 of the A.L.I.’s Model Code was the decision 
to speak merely of suppression of “evidence” 
constitutionally required to be excluded or 
obtained as a result of a substantial violation of 
Chapter 15A. The definition of “evidence” set 
out in § 15A-971 is very broad, but it may not 
include “fruits of the poisonous tree” unless 
there is a constitutional requirement that such 
derivative evidence be excluded. The New York 
and A.L.I. provisions are more specific on this 

finds that such violation was substantial. In matter. 

§ 15A-975. Motion to suppress evidence in superior court prior to trial and 
during trial. — (a) In superior court, the defendant may move to suppress 
evidence only prior to trial unless the defendant did not have reasonable 
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puneneu nity to make the motion before trial or unless a motion to suppress is 
allowed during trial under subsection (b) or (c). 

(b) A motion to suppress may be made for the first time during trial when 
the State has failed to notify ee defendant’s counsel or, if he has none, the 
defendant, sooner than 20 working days before trial, of its intention to use the 
evidence, and the evidence is: 

(1) Evidence of a statement made by a defendant; 
(2) Evidence obtained by virtue of a search without a search warrant; or 
(3) Evidence obtained as a result of search with a search warrant when the 

defendant was not present at the time of the execution of the search 
warrant. 

(c) If, after a pretrial determination and denial of the motion, the judge is 
satisfied, upon a showing by the defendant, that additional pertinent facts have 
been discovered by the defendant which he could not have discovered with 
reasonable diligence before the determination of the motion, he may permit the 
defendant to renew the motion before the trial or, if not possible because of the 
time of discovery of alleged new facts, during trial. 
When a misdemeanor is appealed by the defendant for trial de novo in superior 

cosy the State need not give the notice required by this section. (1973, c. 1286, 
= eal 

OFFICIAL COMMENTARY 

Subsection (a) states the general rule that 
motions to suppress must be made before trial. 
Exceptions are allowed: 

(1) When the defendant did not have a 
reasonable opportunity to make the motion 
before trial. 

(2) In the case of statements of the defendant 
and evidence from certain types of searches if 
the State fails to give approximately a month’s 
advance notice (20 working days). 

(3) After a motion to suppress has_ been 
denied, upon the discovery of additional facts 
bearing upon the issue which could not have 
been discovered with reasonable diligence prior 
to trial. 

Under subsection (c), if the new evidence is 

discovered prior to trial, the defendant must 
reopen his motion to suppress before the trial 
begins. 

The final sentence of the section was 
somewhat misplaced in the course of 
amendment in the General Assembly. It 
indicates that the advance notice in search and 
confessions cases is not required when 
misdemeanors are tried de novo in superior 
court. Presumably the State would have already 
utilized, or have attempted to utilize, the 

evidence in the trial in district court, and notice 
would be unnecessary. Therefore, the general 
rule would apply: Any motion to suppress would 
have to be made before trial unless some other 
exception pertained in that case. 

§ 15A-976. Timing of pretrial suppression motion and hearing. — (a) A 
motion to suppress evidence in superior court may be made at any time prior 
to trial aia as provided in subsection (b). 

(b) If the tate gives notice not later than 20 Orne days before trial of its 
intention to use evidence and if the evidence is of a type li sted in G.S. 15A-975(b), 
the defendant may move to suppress the evidence only if its motion is made not 
later than 10 working days following receipt of the notice from the State. 

(c) When the motion is made before trial, the judge in his discretion may hear 
the motion before trial, on the date set for arraignment, on the date set for trial 
before a jury is impaneled, or during trial. He may rule on the motion before 
trial or reserve judgment until trial. (1978, c. 1286, s. 1.) 

OFFICIAL COMMENTARY 

Subsection (a) indicates that a motion which is 
required to be made prior to trial may be made 
at any time beforehand unless the special 

provisions of subsection (b) apply. The Article 
does not define when a trial “begins,” but it is 
clear that the motion must be made before the 
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jury is empaneled, as that is when jeopardy 
attaches. 

Subsection (b) keys in with § 15A-975(b). If a 
prosecutor is alert enough to give the notice. 
under that section at least 20 working days in 
advance of the trial, he can then compel the 
defendant to make his motion to suppress well 

CH. 15A. CRIMINAL PROCEDURE ACT § 15A-978 

Subsection (c) gives the judge complete 
discretion as to when he will hear a motion. 
Presumably in a close case involving crucial 
evidence he would not wait until after the trial 
has commenced to hear the motion or rule upon 
it, as this would have the effect of denying the 
State’s right to appeal an adverse ruling. 

before the trial date. This would allow careful 
handling of complex constitutional issues that 
may be present in search and confession cases. 

§ 15A-977. Motion to suppress evidence in superior court; procedure. — 
(a) A motion to suppress evidence in superior court made before trial must be 
in writing and a copy of the motion must be served upon the State. The motion 
must state the grounds upon which it is made. The motion must be accompanied 
by an affidavit containing facts supporting the motion. The affidavit may be 
based upon personal knowledge, or upon information and belief, if the source 
of the information and the basis for the belief are stated. The State may file an 
answer denying or admitting any of the allegations. A copy of the answer must 
be served on the defendant’s counsel, or on the defendant if he has no counsel. 

(b) The judge must summarily grant the motion to suppress evidence if: 
(1) The motion complies with the requirements of subsection (a), it states 

grounds which require exclusion of the evidence, and the State 
concedes the truth of allegations of fact which support the motion; or 

(2) The State stipulates that the evidence sought to be suppressed will not 
be offered in evidence in any criminal action or proceeding against the 
defendant. 

(c) The judge may summarily deny the motion to suppress evidence if: 
(1) The motion does not allege a legal basis for the motion; or 
(2) The affidavit does not as a matter of law support the ground alleged. 

(d) If the motion is not determined summarily the judge must make the 
determination after a hearing and finding of facts. Testimony at the hearing 
must be under oath. 

(e) A motion to suppress made during trial may be made in writing or orally 
and may be determined in the same manner as when made before trial. The 
hearing, if held, must be out of the presence of the jury. 

(f) The judge must set forth in the record his findings of facts and conclusions 
of law. (1973, c. 1286, s. 1.) 

OFFICIAL COMMENTARY 

This section is structured to produce in as 
many cases as possible a suntmary granting or 
denial of the motion to suppress. The defendant 
must file an affidavit as to the facts with his 
motion, and the State may file an answer 

denying or admitting facts alleged in the 

affidavit. If the motion cannot be otherwise 
disposed of, subsection (d) provides for a hearing 
at which testimony under oath will be given. 
Section 15A-976(c) would allow the hearing to be 
set for the day of the trial if this would be the 
time most convenient for the witnesses. 

§ 15A-978. Motion to suppress evidence in superior court or district court; 
challenge of probable cause supporting search on grounds of truthfulness; 
when identity of informant must be disclosed. — (a) A defendant may contest 
the validity of a search warrant and the admissibility of evidence obtained 
thereunder by contesting the truthfulness of the testimony showing probable 
cause for its issuance. The defendant may contest the truthfulness of the 
testimony by cross-examination or by offering evidence. For the purposes of this 
section, truthful testimony is testimony which reports in good faith the 
circumstances relied on to establish probable cause. 
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(b) In any proceeding on a motion to suppress evidence pursuant to this 
section in which the truthfulness of the testimony presented to establish 
robable cause is contested and the testimony includes a report of information 
urnished by an informant whose identity is not disclosed in the testimony, the 
defendant is entitled to be informed of the informant’s identity unless: 

(1) The evidence sought to be suppressed was seized by authority of a 
search warrant or incident to an arrest with warrant; or 

(2) There is corroboration of the informant’s existence independent of the 
testimony in question. 

The provisions of subdivisions (b)(1) and (b)(2) do not apply to situations in which 
disclosure of an informant’s identity is required by controlling constitutional 
decisions. 

(c) This section does not limit the right of a defendant to contest the 
truthfulness of testimony offered in support of a search made without a 
warrant. (1978, c. 1286, s. 1.) 

OFFICIAL COMMENTARY 

This section is derived from American Law 
Institute, Model Code of Pre-Arraignment 
Procedure — Tentative Draft No. 4 § 8.03 (1971). 

The basic question presented is this: Suppose 
an informer supplies false information to a law- 
enforcement officer; the officer believes the 
information and uses it in good faith to obtain 
a search warrant; the magistrate believes the 
officer and finds probable cause; the information 
if true, along with other facts available to the 
officer, would indeed constitute probable cause 
and the warrant is valid on its face; a search is 
made under the authority of the warrant, and by 
chance evidence of a crime is discovered despite 
the underlying falsity of the informer’s 
information — should the evidence obtained 
with the warrant be excluded? The answer 
provided by subsection (a) is “no.” The A.L.I. 
commentary to § 8.03 states the following: 

“The draft embodies the conclusion that the 
testimony given in support of probable cause 
should be subject to challenge on the ground 
that it was untruthful in the sense that it was 
not given in good faith, but not on the ground 
that it was objectively inaccurate due to honest 
mistake. When the witness (usually an officer) 
has given hearsay evidence by reporting what he 
had been told by an informant, the Council’s 
conclusion, reached by a vote of 18 to 6, was that 
the truth of the hearsay evidence so reported 
should not be open to challenge, as long as the 
officer's report of the hearsay evidence was an 
honest report. 

“The Reporters are not in agreement with the 
last conclusion. It has the result of immunizing 
the hearsay from, while subjecting the direct 

Cross References. — As to search warrants, 
see § 15A-241 et seq. As to probable cause for 

testimony to, contradiction, and under such a 

rule the police have everything to lose and 
nothing to gain from producing the informants 
directly to the magistrate, whereas the thrust of 
policy should be the other way... .” 
One important factor in the Commission’s 
determination to go along with the Council of the 
American Law Institute is its belief that the use 
of a warrant is to be encouraged. Subsection (c) 

is intended to make it clear that attacks upon the 
validity of probable cause for a search without 
a warrant are left to case law development. If, 
for example, an officer made an emergency 
search without a warrant in good-faith reliance 
upon a false report from an informer, but 
inadvertently uncovered evidence of a crime, the 
rule laid down in subsection (a) should not be 
treated as giving even analogous guidance to the 
courts in deciding whether such a search is valid. 

Subsection (b) treats the thorny problem of 

revealing the identity of an _ informer. 
Subdivision (1) embodies the Commission’s 
preference for actions taken under a warrant. 
Subdivision (2) is intended to state the general 
trend of the case law on this point. It should be 
noted that as introduced subdivision (2) required 
substantial corroboration of the informant’s 
existence and reliability. The General Assembly 
was persuaded to amend primarily upon the 
argument that the minimum standard will be set 
by case law construing constitutional 
requirements and that the Commission’s 
wording possibly sets a higher standard than is 
absolutely required — or may later be required 
under rulings of the Burger Court. 

issuance of search warrant, see note to § 
15A-245. 
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Upon voir dire hearing, the court should 
receive evidence and make findings of fact. In 
this respect there is no distinction between the 
admissibility of a confession and_ the 
admissibility of evidence obtained by a search 
without a warrant. The determining fact in each 
of these instances is whether the confession or 
the consent to the search was given voluntarily 
and without compulsion by the officers. State v. 
Vestal, 278 N.C. 561, 180 S.E.2d 755 (1971). 

Inquiry Before Court When Defendant 

Moves to Suppress Eyidence Obtained by 
Warrant. — When a defendant moves to 
suppress evidence obtained by a search warrant 
upon the ground that there was no probable 
cause for issuance of the search warrant, the 
inquiry before the court is whether the issuance 
of the warrant comports with the statute and 
whether the issuing officer was justified in 
finding probable cause. State v. Logan, 18 N.C. 
App. 557, 197 S.E.2d 238 (1978). 

Search and Seizure Directed to Someone 
Other Than Defendant. — Where the search 
and seizure was directed to a rifle in a friend’s 
residence, defendant came within the class who 
can only claim prejudice through the use of 
evidence gathered as a consequence of a search 

CH. 15A. CRIMINAL PROCEDURE ACT § 15A-979 

or seizure directed to someone else. This class 
is not one for whose sake the constitutional 
protection is given. Thus defendant was not the 
victim of an invasion of privacy and had no 
standing to object to the introduction of the 
evidence. State v. Nickerson, 13 N.C. App. 125, 
185 S.E.2d 326 (1971). 
Trespassers Have No Standing to Challenge 

Lawfulness of Search of Premises. — 
Defendants had no standing to challenge the 
lawfulness of a search of a premises occupied by 
defendants where defendants were trespassers 
on the property, notwithstanding the State 
relied on the doctrine of recent possession of 
stolen property found in the premises in 
prosecuting defendants for breaking and 
entering and larceny. State v. Eppley, 14 N.C. 
App. 314, 188 8.E.2d 758 (1972). 

Defendants were not prejudiced by the trial 
court’s denial of their motion for a voir dire 
examination on the question of the legality of a 
search of the premises occupied by defendants, 
where the evidence showed that defendants 
were trespassers on the premises and had no 
standing to contest the validity of the search. 
State v. Eppley, 14 N.C. App. 314, 188 S.E.2d 758 
(1972). 

§ 15A-979. Motion to suppress evidence in superior and district court; 
orders of suppression; effects of orders and of failure to make motion. — (a) 
Upon granting a motion to suppress evidence the judge must order that the 
evidence in question be excluded in the criminal action pendin 
defendant. 

against the 
en the order is based upon the ground of an unlawful search and 

seizure and excludes tangible property pete! taken from the defendant’s 
possession, and when the property is not contra and or otherwise subject to 
lawful retention by the State or another, the judge must order that the property 
be restored to the defendant at the conclusion of the trial including all appeals. 

(b) An order finally denying a motion to suppress evidence may be reviewed 
upon an appeal from a judgment of conviction, including a judgment entered 
upon a plea of guilty. 

(c) An order by the superior court granting a motion to suppress prior to trial 
is appealable to the appellate division of the General Court of Justice prior to 
trial upon certificate by the solicitor to the judge who granted the motion that 
the appeal is not taken for the purpose of delay and that the evidence is essential 
to the case. 

(d) A motion to suppress evidence made pursuant to this Article is the 
exclusive method of challenging the admissibility of evidence upon the grounds 
specified in G.S. 15A-974. (1978, ¢. 1286, s. 1.) 

OFFICIAL COMMENTARY 

This section contains two important new 
sections. 

The first, in subsection (b), permits a 
defendant whose motion to suppress was denied 
to plead guilty and then appeal the ruling of the 
judge on the motion. If the appellate court 
sustains the ruling on the motion, the conviction: 
stands; if the ruling on the motion is overturned, 
then the defendant is entitled to a new trial at 

which the evidence would be suppressed. This 
provision is intended to prevent a defendant 
whose only real defense is the motion to 
suppress from going through a trial simply to 
preserve his right of appeal. This section on its 
face would apply whether the appeal is from 
district court or superior court, though the right 
of trial de novo already guarantees the 
defendant the right to renew motions in superior 
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court — even after a plea of guilty. If the 
superior court judge reaffirms the ruling 
denying the motion to suppress, however, the 
Constitution of North Carolina may force the 
defendant either to plead guilty in superior court 
or go to trial; the judge apparently would not be 
empowered to “affirm” the district court 
judgment. 

The second important provision in the section 
is subsection (c). It allows the State to take an 
interlocutory appeal from superior court to the 

ART. 56. INCAPACITY TO PROCEED § 15A-1000 

appellate division of the General Court of Justice 
if the judge grants a motion to suppress prior to 
trial. The phrase “‘prior to trial’ unquestionably 
will be interpreted to mean prior to the 
attachment of jeopardy. The only requirement 
for staying the proceedings so the State may 
appeal is for the solicitor to make an appeal 
motion before the superior court judge 
accompanied by a certificate that the appeal is 
not taken for the purpose of delay and that the 
evidence is essential to the case. 

ARTICLE 54. 

§§ 15A-980 to 15A-990: Reserved for future codification purposes. 

ARTICLE 55. 

§§ 15A-991 to 15A-1000: Reserved for future codification purposes. 

SUBCHAPTER X. TRIAL. 

ARTICLE 56. 

Incapacity to Proceed. 

OFFICIAL COMMENTARY 

This Article has two major opjectives. The 
first is to codify the rule of law which provides 
that a defendant may not be tried (or punished) 
when he lacks mental capacity to proceed, and 
to provide adequate procedures for determining 
when that situation exists. See State v. Propst, 
274 N.C. 62, 161 S.E.2d 560 (1968). The second 

is to provide appropriate procedures for the 
commitment and care of a defendant who is not 
capable of being tried, and to provide for his 
return for trial in the event that he does gain 
capacity. A number of sources were consulted 
for ideas for this draft, including North Carolina 
case and statutory law, the New York Criminal 
Procedure Law, the Model Penal Code, and 
proposed rules for the State of Arizona, but the 
result is not a wholesale copy of any of these. 

The definition of incapacity is intended to be 
inclusive, and would appear to be both 
self-explanatory and flexible enough to cover 
appropriate situations. The proceeding prior to 
trial required by the Propst case is provided. In 
addition to existing provisions for temporary 
commitment to a State hospital, the court is 
given additional sources of information by the 
provisions permitting the appointment of 
medical experts. 

A provision not found in the former law is that 
in § 15A-1501(b) which permits the court to go 
forward in matters which may be handled by 
counsel without the assistance of the defendant. 
If, for example, the pleadings charge facts 

which do not amount to a crime, there is no 
reason to delay that determination. 

The second major objective requires 
consideration of the case of Jackson v. Indiana, 
406-U.S..715, 92 S.,.Ct..1845,. 32¢L4 Bd..2d.435 
(1972). In that case the Supreme Court of the 
United States said, 

“We hold, consequently, that a _ person 
charged by a State with a criminal offense who 
is committed solely on account of his incapacity 
to proceed to trial cannot be held more than the 
reasonable period of time necessary to 
determine whether there is a_ substantial 
probability that he will attain that capacity in the 
foreseeable future. If it is determined that this 
is not the case, then the State must either 
institute the customary civil commitment 
proceeding that would be required to commit 
indefinitely any other citizen or release the 
defendant. Furthermore, even if it is determined 
that the defendant probably soon will be able to 
stand trial, his continued commitment must be 
justified by progress toward that goal.” 

In order to accomplish these requirements, 
this Article provides that when the trial court 
determines that the defendant does not have 
capacity to proceed, it will diréct the initiation of 
civil commitment proceedings. This _ will 
eliminate the possibility that a defendant suffers 
extended commitment simply because he has 
been accused of a crime. Thus the defendant who 
is not dangerous, but who lacks capacity for 
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trial, can be released. That result is required by 
the Jackson case. What the criminal court can do 
is to enter appropriate orders to provide for the 
return of the defendant for trial, as it can do for 
any other defendant. Ample authority for such 
orders is provided here. 

In recent years there have been reported some 
rather striking instances when defendants were 
committed to a State institution and apparently 
forgotten. After many years they were 
“discovered” and a question arose as to how to 
dispose of the pending case. The Commission has 
devised a requirement for periodic reporting to 
the clerk (§ 15A-1004(d)) to prevent this from 
happening. In addition, authority for dismissal 
of the pending case is provided in three 
appropriate instances, as set out in § 15A-1008. 

The question of the determination of mental 

CH. 15A. CRIMINAL PROCEDURE ACT § 15A-1002 

capacity is @ much broader question than the 
provisions proposed here. Revision of the civil 
commitment provisions is beyond the 
assignment of the Criminal Code Commission, 
and there are problems that must be faced. The 
case of In re Tew, 280 N.C. 612, 187 S.E.2d 13 
(1972), held unconstitutional certain portions of 
§ 122-86, dealing with the disposition of persons 
acquitted by reason of insanity. If | the 
Commission is to work with that section, it 
necessarily must be done in connection with 
drafting for the trial stages of criminal 
procedure, a task remaining to be done when 
these sections were drafted. Codification or 
modification of the rules with regard to the 
capacity to commit crime is another area which 
is outside the scope of the present procedural 
codification. 

§ 15A-1001. No proceedings when defendant mentally incapacitated; 
exception. — (a) No person may be tried, convicted, sentenced, or punished for 
a crime when by reason of mental illness or defect he is unable to understand 
the nature and object of the proceedings against him, to comprehend his own 
situation in reference to the proceedings, or to assist in his defense in a rational 
or reasonable manner. This condition is hereinafter referred to as “incapacity 
to proceed.” 

(b) This section does not prevent the court from going forward with any 
motions which can be hendten by counsel without the assistance of the 
defendant. (1973, c. 1286, s. 1.) 

§ 15A-1002. Determination of incapacity to proceed; evidence; temporary 
commitment; temporary orders. — (a) The question of the Cane of the 
defendant to proceed may be raised at any time by the solicitor, the defendant, 
the defense counsel, or the court on its own motion. 

(b) When the capacity of the defendant to proceed is questioned, the court: 
(1) May appoint one or more impartial medical experts to examine the 

Ze a and return a written report describing the present state of 
the defendant’s mental health. Reports so prepared are admissible at 
the hearing and the court may call any expert so appointed to testify 
at the hearing. In addition, any expert so ponte may be called to 
testify at the hearing by the court at the request of either party. 

(2) May commit the defendant to a State mental health facility for 
observation and treatment for the period necessary to determine the 
defendant’s capacity to proceed. In no event may the period exceed 60 
days. The superintendent of the facility must direct his report on 
defendant’s condition to the defense attorney and to the clerk of 
superior court, who must bring it to the attention of the court. The 
report is admissible at the hearing. 
a. If the report indicates that the defendant lacks capacity to proceed, 

pecs ings for judicial hospitalization may be instituted on the 
asis of the report in eines the county where the criminal 

proceedings are pending or in the county in which the defendant 
is hospitalized. 

b. If the report indicates that the defendant has capacity to proceed, 
the clerk must direct the sheriff to return him to the county. 

(3) Must hold a hearing to determine the defendant’s capacity to proceed. 
If examination is ordered pursuant to subdivision (1) or (2), the hearing 
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must be held after the examination. Reasonable notice must be given 
to the defendant and to the solicitor and the State and the defendant 
may introduce evidence. 

(c) The court may make appropriate temporary orders for the confinement 
or security of the defendant pending the hearing or ruling of the court on the 
question of the capacity of the defendant to proceed. (1973, c. 1286, s. 1.) 

Order of Commitment Is Discretionary. — 
A defendant is not entitled to an order of 
commitment to a State hospital for a period of 
not exceeding 60 days for observation and 

treatment as a matter of right; he must show 
that the failure to grant his belated motion is an 
abuse of discretion. State v. Washington, 283 

N.C. 175, 195 S.E.2d 534 (1973). 

§ 15A-1003. Referral of incapable defendant for civil commitment 
proceedings. — (a) If a defendant is found to be incapable of proceeding, the 
court must enter an order directing the initiation of proceedings for judicial 
hospitalization, and the court’s order is a sufficient basis for the initiation of 
those pres Des. 

(b) The court may make appropriate orders for the temporary detention of 
the defendant pending that proceeding. 

(c) Evidence used at the hearing with regard to capacity to proceed is 
admissible in the judicial hospitalization proceedings. (1973, c. 1286, s. 1.) 

Failure to Act under Former Statute Not a  15A-1002, the clerk could not _ institute 
Bar to Proceeding under § 122-84 in Proper 

Cases. — Where the superintendent (now 
administrator) of the State hospital (now facility) 
had not reported his findings and 
recommendations to the clerk of the superior 
court as required by former § 122-91, covering 
the same subject matter as this section, and § 

proceedings for civil commitment under that 
section. But the failure to act under the 
provisions of former § 122-91 did not prevent a 
judge of the superior court from proceeding 
under the provisions of § 122-84 in proper cases. 
State v. Lewis, 11 N.C. App. 226, 181 S.E.2d 163 
(1971). 

§ 15A-1004. Orders for safeguarding of defendant and return for trial. — 
(a) When a defendant is found to be incapable of proceeding, the trial court must 
make BP RES riate orders to safeguard the defendant and to ensure his return 
for trial in the event that he subsequently becomes capable of proceeding. 

(b) If the defendant is not placed in the custody of a hospital or other 
institution in a proceeding for judicial hospitalization, appropriate orders may 
include any of the procedures, orders, and conditions provided in Article 26 of 
this Chapter, Bail, specifically including the power to Blea the defendant in the 
custody of a designated person or organization agreeing to supervise him. 

(c) If the defendant is placed in the custody of a hospital or other institution 
in a proceeding for judicial hospitalization, the orders must provide for reporting 
to the clerk if the defendant is to be released from the custody of the hospital 
or institution. The original or supplemental orders may make provisions as in 
subsection (b) in the event that the defendant is released. 

(d) If the defendant is placed in the custody of a hospital or institution 
pursuant to proceedings for judicial hospitalization, or if the defendant is placed 
in the custody of another person pursuant to subsection (b), the orders of the 
trial court must require that the hospital, institution, or individual report the 
condition of the defendant to the clerk annually, or more frequently if the court 
requires, and immediately if the defendant gains capacity to proceed. The order 
must also require the report to state the likelihood of the defendant’s gaining 
capacity to proceed, to the extent that the hospital, institution, or individual is 
capable of making such a judgment. 

e) The orders must require and provide for the return of the defendant to 
stand trial in the event that he gains capacity to proceed, unless the charges have 
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been dismissed, and may also provide for the confinement or pretrial release of 
the defendant in that event. 

(f) The orders of the court may be amended or supplemented from time to 
time as changed conditions require. (19738, c. 1286, s. 1.) 

§ 15A-1005. Reporting to court with regard to defendants incapable of 
proceeding. — The clerk of the court in which the criminal proceeding is pending 
must keep a docket of defendants who have been determined to be incapable 
of praeenain The clerk must submit the docket to the senior resident superior 
court judge in his district at least seminannually. (1973, c. 1286, s. 1.) 

§ 15A-1006. Return of defendant for trial upon gaining capacity. — If a 
defendant who has been determined to be incapable of proceeding, and who is 
in the custody of an institution or an individual, gains capacity to proceed, the 
individual or institution must notify the clerk in the county in which the criminal 
proceeding is pending. The clerk must notify the sheriff to return the defendant 
to the county for trial, and to hold him for trial, subject to the orders of the court 
entered pursuant to G.S. 15A-1004. (1978, c. 1286, s. 1.) 

§ 15A-1007. Supplemental hearings.— (a) When it has been reported to the 
court that a defendant has gained capacity to proceed, or when the defendant 
has been determined by the individual or institution having custody of him to 
have gained capacity and has been returned for trial, the court may hold a 
supplemental hearing to determine whether the defendant has capacity to 
payee The court may take any action at the supplemental hearing that it could 
ave Paes at an original hearing to determine the capacity of the defendant to 

proceed. 
(b) The court may hold a supplemental hearing any time upon its own 

determination that a hearing is appropriate or necessary to inquire into the 
condition of the defendant. 

(c) The court must hold a supplemental hearing if it appears that any of the 
conditions for dismissal of the charges have been met. (1978, c. 1286, s. 1.) 

§ 15A-1008. Dismissal of charges. — When a defendant lacks capacity to 
proceed, the court may dismiss the charges: 

(1) When it appears to the satisfaction of the court that the defendant will 
not gain capacity to proceed; or 

(2) When the defendant has been substantially deprived of his liberty for 
a Beuee of time equal to or in excess of the maximum permissible period 
of confinement for the crime or crimes charged; or 

(3) bats the expiration of a period of five years from the date of 
etermination of incapacity to proceed in the case of misdemeanor 

muareee and ‘ period of 10 years in the case of felony charges. (19738, 
eC: eel 

§§ 15A-1009, 15A-1010: Reserved for future codification purposes. 

ARTICLE 57. 

Pleas. 

OFFICIAL COMMENTARY 

This Article states rules concerning pleas in (1972). This Article, in turn, was based 

both district and superior court. A primary _ substantially upon A.B.A. Project on Standards 
model utilized in drafting was American Law for Criminal Justice, Standards Relating to 
Institute, A Model Code of Pre-Arraignment Pleas of Guilty (1968). 
Procedure — Tentative Draft No. 5, Article 350 
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§ 15A-1011. Pleas in district and superior courts; waiver of appearance. — 
(a) A defendant may plead not guilty, guilty, or no contest “(nolo contendere ).”’ 
aren may be received only from the defendant himself in open court except 
when: 

(1) The defendant is a corporation, in which case the plea may be entered 
by counsel or a corporate officer; or 

(2) There is a waiver of arraignment and a filing of a written plea of not 
guilty under G.S. 15A-945; or 

(3) In misdemeanor cases there is a written waiver of appearance submitted 
with the approval of the presiding judge; or 

(4) Written pleas in traffic cases are authorized under G.S. 7A-146(8); or 
(5) The defendant executes a waiver and plea of not guilty as provided in 

G.S. 15A-1011(d). 
(b) A defendant may plead no contest only with the consent of the solicitor 

and the presiding judge. 
(c) Upon entry of a plea of guilty or no contest or after conviction on a plea 

of not guilty, the defendant may request permission to enter a plea of guilty 
or no contest as to other crimes with which he is charged in the same or another 
judicial district. A defendant may not enter any plea to crimes charged in another 
judicial district unless the district solicitor of that district consents in writing 
to the entry of such plea. The solicitor or his representative may appear in person 
or by filing an affidavit as to the nature of the evidence gathered as to these 
other crimes. Entry of a plea under this subsection constitutes a waiver of venue. 
A superior court is granted jurisdiction to accept the plea, upon an appropriate 
indictment or information, even though the case may otherwise be within the 
exclusive original jurisdiction of the district court. A district court may accept 
pleas under this section only in cases within the original jurisdiction of the 
district court. 

(d) A defendant may execute a written waiver of appearance and plead not 
guilty and designate legal counsel to appear in his behalf in the following 
circumstances: 

(1) The defendant agrees in writing to waive the right to testify in person 
and waives the right to face his accusers in person and agrees to be 
bound by the decision of the court as in any other case of adjudication 
of guilty and entry of judgment, subject to the right of aaren| as in any 
other case; and 

(2) The defendant submits in writing circumstances to justify the request 
and submits in writing a request to proceed under this section; and 

(3) The judge allows the absence of the defendant because of distance, 
infirmity or other good cause. 

(e) In the event the judge shall permit the procedure set forth in the foregoing 
subsection (d), the State may offer evidence and the defendant may offer 
evidence, with right of cross-examination of witnesses, and the other procedures, 
including the right of the solicitor to dismiss the charges, shall be the same as 
in any other criminal case, except for the absence of defendant. (1973, c. 1286, 
s. 1 

OFFICIAL COMMENTARY 

Although a number of commentators have 
recommended that the plea of nolo contendere 
should be abolished, the Commission decided to 
follow the draft of the American Law Institute 
and retain this plea. The A.B.A. standards 
merely made retention optional. In line with its 
policy of eliminating Latin and Law French 
phraseology from the code, the Commission 
renamed the plea of nolo contendere as a plea of 

no contest. The Commission did not intend to 
change the legal effect of the plea as developed 
by North Carolina’s common law. See 
Lane-Reticker, Nolo Contendere in North 
Carolina, 34 N.C.L. Rev. 280 (1956). 

Although cases have suggested that only the 
approval of the presiding judge is necessary to 
the acceptance of the plea of nolo contendere, 
and this is the approach adopted by the A.B.A. 
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and A.L.I. proposals, the Commission 
determined that the customary practice in North 
Carolina is to require the solicitor’s approval 
also. It therefore added this to subsection (b). 
With this change, it became unnecessary for the 
Commission to retain the A.B.A.-A.L.I. 
admonition that the nolo plea should “‘be 
accepted by the court only after due 
consideration of the views of the parties and the 
interest of the public in the _ effective 
administration of justice.” If the solicitor’s 
consent is required, it becomes superfluous for 
the judge to take his views into account; the 
Commission thought the precatory language 
concerning the interest of the public was well 
understood to be a governing legal principle, and 
that it was futile to restate the matter in the text 
of a procedural statute. 

Subsection (a) sets out the general 

requirement that the defendant be present in 
person before the judge at the time he pleads. 
The exception in subdivision (1) is suggested in 

the A.B.A.-A.L.I. provisions. The others were 
added by the Commission. Subdivision (2) 

creates an exception to harmonize with the new 
provisions on arraignment, and _ specifically 
authorizes waiver of arraignment and the 
submission of a written plea of not guilty signed 
by defendant and his counsel. Subdivision (4) 
acknowledges the written appearance, waiver of 
trial, and plea of guilty in traffic cases 
authorized in 8 7A-146(8). 

Subdivision (3) caused the Commission more 
of a problem. It understood that under common 
law a defendant represented by counsel at trial 
may waive his appearance in _ certain 
misdemeanors. There was some dispute within 
the Commission as to what the best policy on this 

Plea by Deaf Mute. — In State v. Early, 211 
N.C. 189, 189 S.E. 668 (1937), the court, upon 
finding that defendant was a deaf mute, 
subpoenaed an interpreter, who, after being 
duly sworn and after the reading of the 
indictment, interpreted and explained the 
indictment to defendant. After defendant had 
indicated to the interpreter that he understood 
the indictment, the interpreter translated the 
solicitor’s question of whether defendant was 
guilty or not guilty, and upon a negative reply 

CH. 15A. CRIMINAL PROCEDURE ACT § 15A-1012 

matter should be, but it found the general 
question beyond the scope of its 1973 proposal. 
It left the matter open, however, so far as trial 
is concerned, and limited subdivision (8) to the 
plea stage. It allows a written waiver of 
appearance upon entering pleas in misdemeanor 
cases — with the approval of the presiding 
judge. The subdivision is silent as to waiver of 
appearance at trial. The Commission believed 
the question at both stages could well be handled 
by court rule or guidelines adopted by 
conferences of judges in the absence of 
authoritative case law. 

Subdivision (5) and its companion provision, 
subsection (d), were added in committee while 
the code was being considered by the General 
Assembly. These provisions go far beyond what 
the Commission was willing to recommend at the 
pretrial stage, and indeed provides clearly for 
trials in both felony and misdemeanor cases in 
which the defendant may waive his appearance. 
As the procedure requires consent of the 
presiding judge, it can be presumed that the 
judge will allow this procedure in few felony 
cases—though it might be possible to imagine 
tax evasion cases in which defendants are 
hospitalized in which it might be feasible to allow 
waiver. 

Subsection (c) is a new provision based on 
A.B.A. and A.L.I. proposals. The economy to the 
State in wrapping up all charges against a 
defendant at once is obvious. To cut down on 
factors of judge- or solicitor-shopping, the 
consent of the solicitor in any other district in 
which other charges are pending is necessary 
before the procedure of subsection (c) may be 
utilized. 

given through the interpreter, a plea of not 
guilty was entered. It was held that there was 
no error on the arraignment of defendant or in 
the acceptance of his negative answer as a plea 
of not guilty. 
Changing Plea. — Whether a prisoner may 

retract a plea of guilty and enter a plea of not 
guilty, or vice versa, is a matter for the sound 
legal discretion of the trial court. State v. 
Branner, 149 N.C. 559, 68 S.E. 169 (1908). 

§ 15A-1012. Aid of counsel; time for deliberation. — (a) A defendant may 
not be called upon to plead until he has had an Spporatty to retain counsel or, 
if he is eligible for assignment of counsel, unti counsel has been assigned or 
waived in accordance with Article 36 of Chapter 7A of the General Statutes. 
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(b) In cases in the original peepee of the superior court a defendant who 
has waived counsel may not p ead within less than seven days following the date 
he was arrested or was otherwise informed of the charge. (1973, c. 1286, s. 1.) 

OFFICIAL COMMENTARY 

Subsection (a) states the salutary rule that a 
defendant may not be arraigned, or otherwise 
called upon to plead, whether in district or 
superior court, without first being afforded his 
right to counsel. The wording is taken from the 
A.L.I. draft. 

Subsection (b) is also based in part upon the 
A.L.I. draft, but has been limited to cases first 
tried in superior court. The Commission felt the 
procedure in district court misdemeanors could 
not accommodate the mandated seven-day delay 
in cases, even as to defendants without counsel. 
The purpose of the delay period is to give a 
“cooling-off” time to the defendant who may 
during a period of emotional stress decide both 
to waive counsel and plead guilty. The original 
draft of subsection (b) within the Commission 
followed the language of the A.B.A.-A.L.I. 
proposal and stated that the defendant may not 
be “called upon” to plead within the seven-day 

period. After one member raised a question as 
to language, subsection (b) was changed to say 
that a defendant may not be “required” to plead 
sooner than in seven days; a parallel change was 
not suggested for subsection (a). This change 
was for the apparent purpose of allowing an 
uncounseled defendant who _ affirmatively 
wanted to plead to do so immediately. For 
example, the mandated seven-day delay for a 
defendant without counsel might in a rural 
county mean waiting several months in county 
jail (if conditions of pretrial release could not be 
met or unless there was a waiver of venue) until 
the next session of court. The General 
Assembly, however, amended to the present 
language stating a one-week flat ban on pleas. 
The answer apparently is that if the defendant 
wants to enter an earlier plea, he must retain or 
accept appointment of counsel. 

§§ 15A-1013 to 15A-1020: Reserved for future codification purposes. 

ARTICLE 58. 

Procedures Relating to Guilty Pleas in Superior Court. 

OFFICIAL COMMENTARY 

Since the mid-1960’s a number of 
commentators have urged that the criminal 
justice system be examined realistically. They 
indicate that the rules postulate an adversary 
“due-process” mode of proceeding but in fact 
about 90 percent of the criminal convictions 
obtained come through the entry or negotiation 
of a guilty plea. They have called this the 
“administrative” mode of proceeding within the 
criminal justice system. Most of the recent 
proposals have been to legitimate the 
administrative handling of cases — to bring plea 
negotiations out of the back room and put them 
on the record. It is thought that making the 
procedure public should have a number of 
benefits. 

These benefits include: 

(1) Making the basis for negotiations more 
rational. If the process is legitimate but carries 
its approved guidelines, it becomes more 
difficult to make plea bargains on factors such 
as the particular mood of the prosecutor when 
approached, the political power exercised by the 
defendant or his lawyer, peculiar conditions of 
the local docket, etc. 

(2) Allowing defendants to tell the truth in 

plea proceedings. They should not be expected 
to go before judges after plea negotiations and 
lie by saying no promises or agreements were 
made. 

(8) The possibility of clear rules setting out 
exactly to what extent the judge should or 
should not get involved at various stages of the 
plea negotiations. 

(4) The likelihood of fewer successful attacks 
on guilty pleas in post-conviction hearings. If the 
procedures of plea negotiation are on the record 
and accurately reflect the things (legitimately) 
done, the basis for later challenge is effectively 
minimized. 

One of the first major proposals on plea 
negotiation was in the Report of the President’s 
Commission on Law Enforcement and the 
Administration of Justice, The Challenge of 
Crime in a Free Society, pp. 184-137 (1967). This 
was soon followed by A.B.A. Project on 
Standards for Criminal Justice, Standards 
Relating to Guilty Pleas (1968). The model 
utilized in drafting this article is American Law 
Institute, A Model Code of Pre-Arraignment 
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Procedure — Tentative Draft No. 5, Article 350 
(1972). 

Although the Commission proposed no statute 
as to plea negotiations in district court, it 

CH. 15A. CRIMINAL PROCEDURE ACT § 15A-1021 

nature in ths Article should apply in district 
court also, though it is clearly expected the 
process should be less formal and not subject to 
the procedural restrictions placed upon pleas of 

assumes that these negotiations will be utilized guilty or no contest in superior court. 
in that court. The provisions of a normative 

§ 15A-1021. Plea conference; improper pressure prohibited; submission of 
arrangement to judge. — (a) In superior court, the prosecution and the defense 
may discuss the possibility that, upon the defendant’s entry of a plea of guilty 
or no contest to one or more offenses, the solicitor will not charge, will dismiss, 
or will move for the dismissal of other charges, or will recommend or not oppose 
a particular sentence. If the defendant is represented by counsel in the 
discussions the defendant need not be present. The trial judge may not 
participate in the discussions. 

(b) No person representing the State or any of its political subdivisions may 
bring improper pressure upon a defendant to induce a plea of guilty or no 
contest. 

(c) If the parties have reached a proposed plea arrangement in which the 
solicitor has agreed to recommend a particular sentence, they may, with the 
permission of the trial judge, advise the judge of the terms of the arrangement 
and the reasons therefor in advance of the time for tender of the plea. The judge 
may indicate to the parties whether he will concur in the proposed disposition. 
The judge may withdraw his concurrence if he learns of information not 
consistent with the representations made to him. (1978, c. 1286, s. 1.) 

OFFICIAL COMMENTARY 

Subsection (a) is basic. It legitimates plea 
negotiations, prohibits the judge from taking an 
active role in the actual striking of any bargain, 
and indicates that counsel may represent a 
defendant’s interests and that the defendant 
need not be present. The Commission’s proposal 
went one important step farther and only 
authorized plea negotiations in superior court 
with defendants represented by counsel. This 
provision was deleted in the General Assembly. 

Subsection (b) prohibits use of “improper 
pressure” to induce the defendant to enter a plea 
of guilty or no contest. The original draft 
followed an adaptation of the wording of A.L.I. 
Code of Pre-Arraignment Procedure § 350.3(3), 
but the Commission decided the concept was 
sufficiently well understood that it need not be 
spelled out in detail. Indeed, some thought that 
a specific definition of “improper pressure” 
might restrict the meaning of the phrase, though 
the primary impetus for deleting the definition 
came from those who felt that inserting such a 
detailed prohibition on use of improper pressure 
might by implication indicate a Commission 
belief that the prohibited acts have been widely 
practiced in the past. The Commission 
specifically directed, however, that the A.L.I. 

language be quoted in the commentary. It is: 

“(3) Improper Pressure. The prosecutor shall 
not seek to induce a plea of guilty or nolo con- 
tendere by 

“(a) charging or threatening to charge the 
defendant with a crime not supported by the 
facts believed by the prosecutor to be provable; 

“(b) charging or threatening to charge the 
defendant with a crime not ordinarily charged in 
the jurisdiction for the conduct allegedly 
engaged in by him; or 

“(c) threatening the defendant that if he 
pleads not guilty, his sentence may be more 
severe than that which is ordinarily imposed in 
the jurisdiction in similar cases on defendants 
who plead not guilty.” 

The basis for subsection (c) is in the A.L.I. 
proposal, but the Commission has made two 
changes. First, upon objection to the term “plea 
agreement” used in the A.L.I. proposal, the 
Commission adopted the term “plea 
arrangement.” The objection to “agreement” 
was that it may imply a binding contract on the 
parties. 

Second, the Commission decided to handle plea 
arrangements differently depending on whether 
it involved a sentence recommendation or a 
decision relating to the charge. The final word 
on sentencing must come from the judge; the 
Commission (unlike the A.L.I. proposal) gave the 
final decision as to charge reduction or dismissal 
to the prosecutor. The judge cannot veto that. 
Therefore, it is significant that subsection (c) 
refers to ‘‘a proposed plea arrangement in which 
the solicitor has agreed to recommend a 
particular sentence... .” 
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One other point needs to be made concerning 
subsection (c). No one may discuss a plea 
arrangement with a judge except with his 
permission. Some judges do not wish to commit 
themselves even tentatively as to sentence. The 
purpose of the subsection, of course, is to find 
out the judge’s reaction to a proposed sentence; 
if the judge reacts negatively, the parties may 

ART. 58. GUILTY PLEAS IN SUPERIOR COURT § 15A-1022 

resume negotiations and try again. One 
important aspect of this section is that it 
requires negotiation with full knowledge of the 
facts of the case and the defendant’s prior 
criminal history, as the judge’s tentative 
approval may be withdrawn “if he learns of 
information not consistent with the 
representations made to him.” 

§ 15A-1022. Advising defendant of consequences of guilty plea; informed 
choice; factual basis for plea; admission of guilt not required. — (a) Except 
in the case of corporations or in misdemeanor cases in which there is a waiver 
of appearance under G.S. 15A-1011(a)(8), a superior court judge may not accept 
a plea of guilty or no contest from the defendant without first addressing him 
personally and: 

(1) Informing him that he has a right to remain silent and that any 
statement he makes may be used against him; 

(2) Determining that he understands the nature of the charge; 
(3) Informing him that he has a right to plead not guilty; 
(4) Informing him that by his plea he waives his right to trial by jury and 

his right to be confronted by the witnesses against him; 
(5) Determining that the defendant, if represented by counsel, is satisfied 

with his representation; and 
(6) Informing him of the maximum possible sentence on the charge, 

including that possible from consecutive sentences, and of the 
mandatory minimum sentence, if any, on the charge. 

(b) By inquiring of the solicitor and defense counsel and the defendant 
personally, the judge must determine whether there were any prior plea 
discussions, whether the parties have entered into any arrangement with respect 
to the plea and the terms thereof, and whether any improper pressure was 
AG artes in violation of G.S. 15A-1021(b). The judge may not accept a plea of guilty 
or no contest from a defendant without first determining that the plea is a 
product of informed choice. 

(c) The judge may not accept a plea of guilty or no contest without first 
determining that there is a factual basis for the plea. This determination may 
be based upon information including but not limited to: 

(1) A statement of the facts by the solicitor. 
(2) A written statement of the defendant. 
(3) An examination of the presentence report. 
(4) Sworn testimony, which may include reliable hearsay. 
(5) A statement of facts by the defense counsel. 

(d) The judge may accept the defendant’s plea of no contest even though the 
defendant does not admit that he is in fact guilty if the judge is nevertheless 
satisfied that there is a factual basis for the plea. The judge must advise the 
defendant that if he pleads no contest he will be treated as guilty whether or 
not he admits guilt. (1978, c. 1286, s. 1.) 

OFFICIAL COMMENTARY 

The A.B.A. 
“voluntary.” 

Subsection (a) is based upon the requirements standards used the word 
imposed by Boykin v. Alabama, 395 U.S. 238, 89 
mete 1709, 23 L. Ed. 2d. 274 (1969). The 
catechism” here required of the judge is similar Iie subsection (6) On hee eee MnteL mene 

to, though varying in particulars from, those in 
the A.B.A. and A.L.I. proposals. (A.L.I. Code § 
350.4(1); A.B.A. Standards § 1.4.) 

The terminology ‘informed choice” in 
subsection (1) comes from the A.L.I. proposal. 

Commission adopted the wording of the A.B.A. 
standards: ‘factual basis for the plea.” The 
A.L.I. draft would go slightly farther and 
require the judge to make sure that reasonable 
cause for the charge made exists. 
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The Commission thought it would help clarify 
matters to insert in subsection (c) a description 
of the type of evidence that the judge may 
entertain in ruling on a plea. The Commission 
avoided, however, the thorny problem of the 
extent to which the defendant must be apprised 

CH. 15A. CRIMINAL PROCEDURE ACT § 15A-1024 

when the Commission tackles the entire question 
of sentencing procedure. 

Subsection (d) departs somewhat from the 
wording of the A.L.I. proposal, but like it, is 
based upon the decision in North Carolina v. 
Alford, 400 U.S. 25, 91 S. Ct. 160, 27 L. Ed. 2d 

of adverse information in the presentence 162 (1970). 

report. This issue is subject to consideration 

§ 15A-1023. Action by judge in plea arrangements relating to sentence; no 
approval required when arrangement does not relate to sentence. — (a) If the 
parties have agreed upon a plea mam pid pursuant to G.S. 15A-1021 in which 
the solicitor has agreed to recommend a particular sentence, they must disclose 
the substance of their agreement to the judge at the time the defendant is called 
upon to plead. 

(b) Before accepting a plea pursuant to a plea arrangement in which the 
solicitor has agreed to recommend a particular sentence, the judge must advise 
the parties whether he approves the arrangement and will dispose of the case 
accordingly. If the OEE rejects the arrangement, he must so inform the parties, 
refuse to accept thie efendant’s plea of guilty or no contest, and advise the 
defendant personally that neither the State nor the defendant is bound by the 
rejected arrangement. The judge must advise the parties of the reasons he 
rejected the arrangement and afford them an opportunity to modify the 
arrangement accordingly. A decision by the judge disapproving a plea 
arrangement is not subject to appeal. 

(c) If the parties have entered a plea arrangement relating to the disposition 
of charges in which the solicitor has not agreed to make any recommendations 
concerning sentence, the substance of the arrangement must be disclosed to the 
judge at the time the defendant is called upon to plead. The judge must accept 
the plea if he determines that the plea is the product of the informed choice of 
the defendant and that there is a factual basis for the plea. (19738, c. 1286, s. 1.) 

OFFICIAL COMMENTARY 

This section merely spells out procedures that defendant whether he will abide by the 
follow through on policies discussed in the 
commentary to prior sections. 

Subsection (1) requires the judge in open 
court, presumably after going through the 
“catechism” required by § 15A-1022, to tell the 

recommendation as to sentence. If the judge 
refuses to go along, the parties can either 
renegotiate or the defendant may withdraw his 
plea and secure a continuance as a matter of 
right. See § 15A-1024. 

§ 15A-1024. Withdrawal of guilty plea when sentence not in accord with 
plea arrangement. — If at the time of sentencing, the judge for any reason 
determines to impose a sentence other than provided for in a plea arrangement 
between the parties, the judge must inform the defendant of that fact and inform 
the defendant that he may withdraw his plea. Upon withdrawal, the defendant 
is entitled to a continuance until the next session of court. (1973, c. 1286, s. 1.) 

OFFICIAL COMMENTARY 

This section is based in part on A.L.I. Code § 
350.6, except the Commission did not adopt the 

part that would tie down for the record 
defendant’s acquiescence as to the sentence 
pronounced. The right to automatic continuance 
was added by the Commission. 

The Commission’s proposal allowed with- 
drawal of the plea if the sentence was “more 

severe” than specified in the arrangement. After 
some discussion in a legislative committee as to 
whether a short sentence of imprisonment was 
more severe than a_ substantially longer 
probationary period, the section was amended to 
apply if there is any change at all concerning the 
sentence. 
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§ 15A-1025. Plea discussion and arrangement inadmissible. The fact 
that the defendant or his counsel and the solicitor engaged in plea discussions 
or made a plea arrangement may not be received in evidence against or in favor 
of the defendant in any criminal or civil action or administrative proceedings. 
(1973, c. 1286, s. 1.) 

OFFICIAL COMMENTARY 

The parallel provision in A.L.I. Code § 350.7 
has an initial qualifying clause: “Unless the 
defendant subsequently enters a plea of guilty 
or nolo contendere which is not withdrawn... .” 
The Commission thought this clause 
unnecessary as § 15A-1022(b) requires the judge 
to examine the defendant as to plea 
arrangements, and § 15A-1026 requires that a 
verbatim record be kept. 

The Commission rejected a proposal to add a 
proviso to this section allowing evidence of plea 
discussions and arrangements to come in when 
essential to perjury prosecutions or contempt 
proceedings. It is not clear whether this was a 
deliberate policy decision or was based upon the 
assumption that the courts of necessity would 
engraft those exceptions upon the literal words 
of the section. 

§ 15A-1026. Record of proceedings. — A verbatim record of the proceedings 
at which the defendant enters a plea of guilty or no contest and of an 
preliminary consideration of a plea arrangement ie the judge pursuant to G.S. 
15A-1021(c) must be made and transcribed. This record must include the judge’s 
advice to the defendant, and his inquiries of the defendant, defense counsel, and 
the solicitor, and any responses. If the plea arrangement has been reduced to 
writing, it must be made a part of the record; otherwise the judge must require 
that the terms of the arrangement be stated for the record and that the assent 
of the defendant, his counsel, and the solicitor be recorded. (1973, c. 1286, s. 1.) 

OFFICIAL COMMENTARY 

This section is similar to A.L.I. Code § 350.8. 

§ 15A-1027. Limitation on _ collateral attack on _ conviction. — 
Noncompliance with the procedures of this Article may not be a basis for review 
of a conviction after the appeal period for the conviction has expired, unless the 
review is required [or] expressly authorized by G.S. 15-217. (1973, c. 1286, s. 1.) 

OFFICIAL COMMENTARY 

This section was originally similar to A.L.I. 
Code § 350.9 in banning collateral attack except 
when review is required by constitutional 
provisions “or by other law of this State.” The 
section was amended during the course of 

passage to delete the reference to constitutional 
provisions (as they apply in any event) and to 
specify the North Carolina statute presently 
governing the question. 

ARTICLE 59. 

§§ 15A-1028 to 15A-1039: Reserved for future codification purposes. 

ARTICLE 60. 

§§ 15A-1040 to 15A-1050: Reserved for future codification purposes. 
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Granting of Immunity to Witnesses. 

OFFICIAL COMMENTARY 

In its second interim report to the President 
and the Congress dated March 17, 1969, the 

§ 15A-1051 

ARTICLE 61. g 

(1) Courts; 
(2) Grand juries; 
(3) Administrative agencies conducting National Commission on Reform of Federal 

Criminal Laws recommended a legislative 
enactment to be considered separately from its 
later comprehensive recommendations for 
revision of the federal substantive criminal law. 
The separate proposal dealt with immunity to 
witnesses, and out of the proposal grew the 
Federal Immunity of Witnesses Act, 18 U.S.C. 
§§ 6001 to 6005. This act replaced over 50 
scattered federal immunity provisions with one 
general law. 

The Commission in drafting relied upon the 
wording of the National Commission’s proposal 
rather than the slightly different act that 
passed. See 2 National Commission on Reform 
of Federal Criminal Laws, Working Papers 
1405-48 (1970). The federal model contained 
provisions concerning the granting of immunity 
before: 

hearings; and ; 
(4) Legislative bodies conducting hearings. 
The Commission’s proposal only extends to 

grants of immunity before courts and grand 
juries. 

Another major departure from the federal 
model was the retention of “transactional” 
immunity rather than using the narrower “use” 
immunity approved by the Supreme Court of the 
United States. This will be discussed in more 
detail below. 

In utilizing the immunity provisions of this 
Article, it is instructive to note the concurrent 
amendments to § 5-1, § 5-4, and § 5-8 to 
strengthen the contempt laws in the event a 
person granted immunity then refuses to testify. 

§ 15A-1051. Immunity; general provisions. — (a) A witness who asserts his 
privilege against self-incrimination in a hearing or proceeding in court or before 
a grand jury of North Carolina may be ordered to testify or produce other 
information as provided in this Article. He may not thereafter be excused from 
testifying or producing other information on the ground that his testimony or 
other information required of him may tend to incriminate him. No such witness 
may be prosecuted or subjected to any penalty or forfeiture for or on account 
of any transaction, matter, or thing concerning which he is compelled under 
these provisions to testify or to produce information, nor may testimony or other 
information so compelled, nor any information or evidence derived therefrom, 
be used against the witness in any criminal case, except a prosecution for perjury 
or any other offense arising from a failure to comply with such order. 

(b) An order to testify or produce other information authorized by this Article 
may be issued prior to the witness’s assertion of his privilege against self- 
incrimination, but the order is not effective until the witness asserts his privilege 
against self-incrimination and the person presiding over the inquiry 
communicates the order to him. 

(c) As used in this Article, “other information” includes any book, paper, 
ee record, recordation, tangible object, or other material. (1973, c. 1286, 
“hgg 

OFFICIAL COMMENTARY 

A formal grant of immunity is not conferred 
under this Article unless the witness is first 
asked the incriminating question, claims his 
privilege against self-incrimination, and is then 
ordered by a judge to answer the question 
notwithstanding his privilege. If he does answer 
the question, then immunity from prosecution is 
conferred. 

When it is anticipated that a witness in a trial 
in the district or superior court will claim the 
privilege against self-incrimination, the solicitor 
may request the superior court judge in advance 
for an order directing the witness to testify 
(after notifying the Attorney General in advance 
also, in accordance with § 15A-1052(b)), but 
subsection (b) makes it clear that the order of the 
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judge is not effective until the witness formally 
claims the privilege. In the original draft 
‘subsection (b) applied to the various types of 
immunity grants in the federal statute, but the 
Commission reduced the coverage to court and 
grand jury proceedings. Later by a change of 
wording in the grand jury immunity provision, 
the Commission effectively allowed for advance 
order of immunity only in court proceedings. 

Until recently it was believed that a witness 
had to be given a complete grant of immunity 
with respect to any matter on which he testified 
to protect fully a witness’s privilege against self- 
incrimination. This conferring of full immunity 
is known as “transactional” immunity. The 
National Commission on Reform of Federal 
Criminal Laws, however, proposed granting a 
somewhat narrower immunity. The argument 
ran that a person in being forced to testify 
should only be protected against having his 
disclosures, and the evidentiary leads flowing 
from his disclosures, used against him. If, for 
example, a totally independent investigation had 
been in progress for some time in Agency A, 
conferring of immunity in connection with 
another overlapping matter should not 
fortuitously frustrate the efforts of Agency A 

ART. 61. GRANTING OF IMMUNITY TO WITNESSES § 15A-1052 

to prosecute — using only its independently 
gathered evidence. This narrower form of 
immunity for use of evidence and its leads is 
known as “use” immunity. 

The Supreme Court of the United States has 
held that “use” immunity is all that is 
constitutionally required by the Fifth 
Amendment, but indicated that the prosecutor 
in a prosecution covering the same ground as 
that on which the defendant was formally 
compelled to testify as a witness would bear an 
extremely heavy burden of proving that the 
evidence being used was in fact totally 
independent. Kastigar v. United States, 406 U.S. 
441, 92 S. Ct. 1658, 32 L. Ed. 2d 212 (1972); 
Zicarelli v. New Jersey State Comm’n of 
Investigation, 406 U.S. 472, 92 8. Ct. 1670, 32 L. 
Ed. 2d 234 (1972). 

Despite the ruling upholding “use” immunity 
as constitutional, the Commission decided to 
retain within North Carolina the full 
transactional immunity for anyone compelled 
under this Article to testify to incriminating 
information. The model used for conferring 
transactional immunity was former 18 U.S.C. 8 
3486, which is now repealed by the Federal 
Immunity of Witnesses Act. 

§ 15A-1052. Grant of immunity in court proceedings. — (a) When the 
testimony or other information is to be presented to a court of the trial division 
of the General Court of Justice, the order to the witness to testify or produce 
other information must be issued by a superior court judge, upon application 
of the district solicitor: 

(1) Be in writing and filed with the permanent records of the case; or 

(2) If orally made in open court, recorded and transcribed and made a part 
of the permanent records of the case. 

(b) The application may be made whenever, in the judgment of the district 
solicitor, the witness has asserted or is likely to assert his privilege against 
self-incrimination and his testimony or other information is or will be necessary 
to the public interest. Before making application to the judge, the district 
solicitor must inform the Attorney General, or a deputy or assistant attorney 
general designated by him, of the circumstances and his intent to make an 
application. 

c) In a jury trial the judge must inform the jury of the grant of immunity 
and the order to testify prior to the testimony of the witness under the grant 
of immunity. During the charge to the jury, the judge must instruct the jury 
as in the case of interested witnesses. (1973, c. 1386. Seb 

OFFICIAL COMMENTARY 

Under the federal model, applications for 
immunity orders in court or grand jury 
proceedings may be done only with the approval 
of the Attorney General of the United States, the 
Deputy Attorney General, or a specifically 
designated Assistant Attorney General. The 

reason for centralized clearance is that under 
the Constitution of the United States the 
privilege against seif-incrimination applies 
nationwide; to be effective, then, a grant of 
immunity must be nationwide. The Supreme 
Court has suggested that a grant of valid 
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immunity conferred by one jurisdiction under 
our federal system will automatically be 
extended to apply in all jurisdictions under our 
federal system. Malloy v. Hogan, 378 U.S. 1, 84 
S. Ct. 1489, 12 L. Ed. 2d 653 (1964); Murphy v. 
Waterfront Comm’n, 378 U.S. 52, 84 S. Ct. 1594, 

12 L. Ed. 2d 678 (1964). 
The Commission determined that there was 

also a need for central clearance in North 
Carolina to guard against a solicitor’s 
unwittingly granting immunity to a key figure 
under investigation elsewhere in the State or in 
the United States. The Commission decided, 
though, that it would be sufficient for the 
district solicitor to inform the Attorney General 
of North Carolina, or a deputy or assistant 
attorney general designated by him, of the 
proposed application for an immunity order. The 
person in the Department of Justice receiving 
the information should then be able to tell the 
district solicitor whether our Department of 
Justice knows of any reason why the particular 
individual should not be given immunity. A 
telephone call should be sufficient to satisfy the 
terms of the statute. Only the elected district 
solicitor may apply for the immunity order from 
the judge. 

One interesting point might be noted. Even 
though the North Carolina statute grants full 
transactional immunity, this grant would be 
effective only with respect to prosecutions under 
the laws of North Carolina. In other jurisdictions 
the immunity would be the automatic one 
conferred by the holding in Malloy v. Hogan, but 
under Kastigar v. United States, 406 U.S. 441, 
92 S.Ct. 1653, 32 -L. Ed..2d.212 (1972). and 
Zicarelli v. New Jersey State Comm’n of 
Investigation, 406 U.S. 472, 92 S. Ct. 1670, 32 L. 
Ed. 2d 234 (1972) this immunity would be “use” 
immunity only. 

A question was raised in the Commission as 
to whether the judge has any option to refuse to 
issue the order to the witness to testify if he 
determines that: 

(1) The applicant is a district solicitor; 
(2) The district solicitor notified the proper 

person in the North Carolina Department of 
Justice before making application; and 

(3) A witness has refused, or apparently will 
refuse, to testify on Fifth Amendment grounds 
in a proceeding covered by the statute. 
The answer seems to be that the judge, except 
in the most extraordinary situations, must issue 
the order. He is the one to issue it so that the 

CH. 15A. CRIMINAL PROCEDURE ACT 8 15A-1053 

contempt powers of the court may attach upon 
any refusal to testify notwithstanding the grant 
of immunity. Also, the judge in his order would 
spell out the exact questions or subject-matter 
area as to which the witness is compelled to 
testify. Having this carefully delineated in the 
record may be of importance later. Compare the 
comment in the National Commission’s Working 
Papers at 1435-36: 

“The President’s Commission mentioned only 
two grounds for a court order requirement. It 
spoke of avoiding abuse of authority by 
prosecutors, and it spoke of the danger of hidden 
immunization for corrupt purposes. However, 
with the approval power centralized in the 
Attorney General, these two points really are a 
single point: is the Attorney General to be 
trusted, or is a court somehow to review his good 
faith? Professor Blakey, in his supporting 
memorandum for the President’s Commission, 
speaks of making ‘visible’ the Attorney 
General’s decision in order to minimize the 
‘danger of hidden immunization of friends.’ If 
such were attempted, he suggested, the Federal 
district court would ‘have inherent power to 
refuse to be a party to it.’ 

‘““A court order requirement will be harmless, 
however, if the Federal district courts continue 
to view their role here as being solely ministerial 
— 1e., service as a recording agency. This 
approach was outlined in the leading case of 
Ullmann v. United States, 350 U.S. 422, 76S. Ct. 
497, 100 L. Ed. 511 (1956), sustaining the 
constitutionality of the initial court order 
requirement statute, 18 U.S.C. 8 3486(c), 
concerning grand jury investigation and national 
security. At the same time the proposed 
language, while clearly negating a full policy 
review, would not prevent a Federal district 
court from finding sufficient reserve authority 
to deny a request for an immunity order in the 
context of cronyism.” 
Many of the practicing lawyers in the General 

Assembly expressed fears that prosecutors 
might abuse the power of granting immunity. 
One of several added provisions was subsection 
(c). It not only requires the judge during his 
charge to instruct the jury to scrutinize the 
immunized testimony with care but goes the 
further step of requiring that the judge inform 
the jury of the grant of immunity prior to the 
witness’s testimony. See also the commentary 
under § 15A-1055. 

§ 15A-1053. Grant of immunity before grand jury. — (a) When the 
testimony or other information is to be presented to a grand jury, the order to 
the witness to testify or produce other information must e issued by the 
presiding or convening superior court judge, upon application of the district 
solicitor. The order of a superior court judge under this section must be in 
writing and filed as a part of the permanent records of the court. 
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(b) The application may be made when the district solicitor has been informed 
by the foreman of the grand jury that the witness has asserted his privilege 
against self-incrimination and the district solicitor determines that the testimony 
or other information is necessary to the public interest. Before makin 
application to the judge, the district solicitor must inform the Attorney General, 
or a deputy or assistant attorney general designated by him, of the 
circumstances and his intent to make an application. (1978, c. 1286, s. 1.) 

OFFICIAL COMMENTARY 

This section was originally to be construed in 
conjunction with § 15A-625. That section 
provided that the foreman of the grand jury 
must report to the district solicitor if a witness 
before the grand jury refuses to answer on the 
ground of self-incrimination, and indicated that 
the district solicitor had the discretion to seek 
the order of immunity or to refuse to do so. In 
committee, § 15A-625 was deleted from the 
Article on the grand jury, but this section — 
considered at a different time — was left intact. 
It is apparently sufficiently complete within 
itself to be given effect notwithstanding the 
omission of § 15A-625. 

The language of subsection (b) states that the 
application to the judge ‘‘may be made when the 
solicitor has been informed by the foreman of 
the grand jury that the witness has asserted his 
privilege against self-incrimination ... .” 
(Emphasis added.) Contrasting this languag 
with that in § 15A-1052(b) makes plain that the 
statute authorizes the order of immunity in 
grand jury proceedings only after the witness’s 
refusal to testify. The delay in grand jury 
proceedings to obtain the judge’s order, 
however, may not be so disruptive as it would 
be in a trial situation. 

§ 15A-1054. Charge reductions or sentence concessions in consideration 
of truthful testimony. — (a) Whether or not a grant of immunity is conferred 
under this Article, a solicitor, when the interest of justice requires, may exercise 
his discretion not to try any suspect for offenses believed to have been 
committed within the judicial district, to agree to charge reductions, or to agree 
to recommend sentence concessions, upon the understanding or agreement that 
the suspect will provide truthful testimony in one or more criminal proceedings. 

(b) Recommendations as to sentence concessions must be made to the trial 
judge by the solicitor in accordance with the provisions of Article 58 of this 
Chapter, Procedure Relating to Guilty Pleas in Superior Court. 

(c) When a solicitor enters into any arrangement authorized by this section, 
written notice fully disclosing the terms of the arrangement must be provided 
to defense counsel, or to the defendant if not represented by counsel, against 
whom such testimony is to be offered, a reasonable time prior to any proceeding 
in which the person with whom the arrangement is made is mee pad to testify. 
Upon motion of the defendant or his counsel on grounds of surprise or for other 
good cause or when the interests of justice require, the court must grant a 
recess. (1973, c. 1286, s. 1.) 

OFFICIAL COMMENTARY 

After studying the federal models, the 
Commission thought that formal grants of 
immunity in North Carolina would probably be 

merges into plea negotiation, and added a notice 
requirement as a safeguard. The result is this 
section. 

few and far between. Several persons described 
a more informal assurance of lenience or 
nonprosecution often offered by solicitors as 
being more effective and much more prevalent 
in the run of cases coming before the courts of 
North Carolina. The Commission, therefore, 
described this quasi-immunity practice which 

Because sentence concessions may only come 
from the judge, subsection (b) is a “piggyback” 
provision which stipulates that the working out 
of agreements concerning sentence must be in 
accordance with the provisions of Article 58, 
Procedures Relating to Guilty Pleas in Superior 
Court. 
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§ 15A-1055. Evidence of grant of immunity or testimonial arrangement 
may be fully developed; impact may be argued to the jury. — (a) 
Notwithstanding.any other rule of evidence to the contrary, any party may 
examine a witness testifying under a grant of immunity or pursuant to an 
arrangement under G.S. 15A-1054 with respect to that grant of immunity or 
arrangement. A party may also introduce evidence or examine other witnesses 
in corroboration or contradiction of testimony or evidence previously elicited by 
himself or another party concerning the grant of immunity or arrangement. 

(b) A party may argue to the jury with respect to the impact of a grant of 
immunity or an arrangement under G.S. 15A-1054 upon the credibility of a 
witness. (1973, c. 1286, s. 1.) 

OFFICIAL COMMENTARY 

This section was added in the General seems probable that the law of evidence would 
Assembly and is another manifestation of fears 
by some attorneys of prosecutorial misuse of 
this new, for North Carolina, set of provisions. 
It is important to note that the section applies 

allow defense attorneys to attack testimony 
given under immunity or under an arrangement 
pursuant to § 15A-1054 in the ways 
contemplated by this section, but the proponents 

both to grants of immunity and to arrangements 
for truthful testimony under 8 15A-1054. It 

wanted to nail the matter down. The same goes 
for the right of argument in subsection (b). 
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Chapter 16. 

Gaming Contracts and Futures. 

Article 1. 

Gaming Contracts. 

Sec. 
16-1. Gaming and betting contracts void. 
16-2. Players and betters competent witnesses. 

Article 2. 

Contracts for “Futures.” 

16-3. Certain contracts as to “futures” void. 

Sec. 
16-4. Entering into or aiding contract for 

“futures” misdemeanor. 
16-5. Opening office for sales of “futures” 

misdemeanor. 
16-6. Evidence in_ prosecutions 

Article. 
under this 

ARTICLE 1. 

Gaming Contracts. 

§ 16-1. Gaming and betting contracts void. — All wagers, bets or stakes 
made to depend upon any race, or upon any gaming by lot or chance, or Ni 
any lot, chance, casualty or unknown or contingent event whatever, shall be 
unlawful; and all contracts, judgments, conveyances and assurances for and on 
account of any money or property, or thing in action, so wagered, bet or staked, 
or to repay, or to secure any money, or property, or thing in action, lent or 

or advanced the purpose of such wagering, betting, or staking as aforesaid, 
shall be void. (1810, c. 796, P. R.; R. C., c. 51, ss. 1, 2; Code, ss. 2841, 2842; Rev., 
LOT tie 8. 2142.) 

Cross Reference. — As to criminal laws 
regarding gambling, see § 14-289 et seq. 

In General. — At common law all gambling 
contracts were void. And generally in this 
country, all wagering contracts are held to be 
illegal and void as against public policy. Irwin v. 
Williar, 110 U.S. 499, 4S. Ct. 160, 28 L. Ed. 225 
(1884). 

Liberal Construction. — This section is 
construed liberally. Turner v. Peacock, 13 N.C. 
303 (1830). 
Gambling contracts are void, because they 

are so declared by this section. Morehead 
Banking Co. v. Tate, 122 N.C. 313, 30 S.E. 341 
(1898). 
Judgments in Invitum Not Included. — This 

section does not include judgments taken in 
invitum, but only such as are confessed or taken 
by consent. Teague v. Perry, 64 N.C. 39 (1870). 
No Recovery Where Game Fair. — It is 

settled that money, or a horse, or a judgment, 
won at cards and actually paid and delivered, 
cannot be recovered back, the game being fairly 
played. Hodges v. Pitman, 4 N.C. 276 (1816); 
Hudspeth v. Wilson, 13 N.C. 372 (1830); Warden 
v. Plummer, 49 N.C. 524 (1857); Teague v. Perry, 
64 N.C. 39 (1870). 

Unfair Gaming Always Illegal. — Unfair 
gaming was not only illegal by force of the 
statute against gaming, but was unlawful at 
common law, so that the money, or thing won, 
if it had been paid, might be recovered back in 
an action at law. Webb v. Fulchire, 25 N.C. 485 
(1843); Warden v. Plummer, 49 N.C. 524 (1857). 

Same — Recovery. — Where a man is cheated 
out of his money, though it is in playing at a 
game forbidden by law, he may recover back 
what he has paid from the person who practiced 
the fraud upon him. Webb v. Fulchire, 25 N.C. 

485 (1848). 

No Recovery on Bond Unfairly Won. — 
Where A., at a game of cards unfairly played, 
won a justice’s judgment from B., and took from 
the defendants in the judgment a bond payable 
to himself for the amount, on which he brought 
suit, to which the statute against gaming was 
pleaded, it was held that he could not recover. 
Warden v. Plummer, 49 N.C. 524 (1857). 

Subsequent Note Valid. — A note given 
subsequently, in purchase of a magistrate’s 
judgment which had been won at cards by the 
payee from the maker, is not void under this 
section against gaming. Teague v. Perry, 64 
N.C. 39 (1870). 

Rights of Innocent Holder of Gambling 
Note. — This section, applicable to a note 
originally given for a gambling debt, renders 
this and all notes and contracts in like cases void. 
This being true, no action thereon can be 
sustained. The position as stated is undoubtedly 
the law in this jurisdiction, and is in accord with 
well-considered authorities elsewhere. This 
principle, however, is allowed to prevail only 
where the action is on the note to enforce its 
obligations, and does not affect or extend to 
suits by an innocent endorsee for value, and 
holder in due course, against the endorser on his 
contract of endorsement. Wachovia Bank & 
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Trust Co. v. Crafton, 181 N.C. 404, 107 S.E. 316 
(1921). 

A note given for a gambling debt is void and 
no action thereon can be maintained. Bullard v. 
Johnson, 264 N.C. 371, 141 S.E.2d 472 (1965). 

Intent of Parties. — Where the transaction is 
legitimate on its face, one party cannot avoid it 
by claiming that it was a gambling contract 
where the proof shows that the other party did 
not so understand it, but believed it to be a valid 
agreement. Bibb v. Allen, 149 U.S. 481, 13S. Ct. 
950, 37 L. Ed. 817 (1898). 
Money Lent for Gaming. — Money lent to 

play with at gaming, or to play at the time of 
loss, is not recoverable. Mooring v. Stanton, 1 
N.C. 70 (1795). 
When Stakeholder Liable. — Where money 

is deposited with a stakeholder, to be delivered 
to the winner, and the stakeholder pays over the 
money, after notice from the loser not to do so, 
the loser may recover the money from the 
stakeholder. Wood v. Wood, 7 N.C. 172 (1819); 
Forrest v. Hart, 7 N.C. 458 (1819). 

Note Given in Foreign State Unenforceable. 
— A note given in consideration of a bet won on 
a horse race cannot be enforced in this State 
although given in a state where wagering 
contracts are not invalid. Gooch v. Faucett, 122 

N.C. 270, 29 S.E. 362 (1898). See Burrus v. 
Witcover, 158 N.C. 384, 74 S.E. 11 (1912). 

Cards a Game of Chance. — It is a matter of 
common knowledge that a game of cards is a 
game of chance. State v. Taylor, 111 N.C. 680, 
16 S.E. 168 (1892). 

CH. 16. GAMING CONTRACTS AND FUTURES § 16-3 

Betting on Horse Race. — It was the 
intention of this section to make betting on horse 
races a criminal offense, since such wagering 
contracts had already been outlawed and the 
denouncement of the wager as unlawful came in 
by amendment at a later time. State v. Brown, 
221 N.C. 301, 20 S.E.2d 286 (1942); State v. 
Felton, 239 N.C. 575, 80 S.E.2d 625 (1954). 

Betting on dog races under a pari-mutuel 

system, having no other purpose than that of 
providing the facilities by means of tickets, 
machines, etc., for placing bets, calculating odds, 
determining winnings, if any, constitutes 
gambling within the meaning of the statutes 
presently codified as 88 16-1, 16-2 and 14-292. 
State ex rel. Taylor v. Carolina Racing Ass’n, 241 
N.C. 80, 84 S.E.2d 390 (1954). 

The game of tenpins is not a “game of 
chance.” State v. Gupton, 30 N.C. 271 (1848); 
State v. King, 113 N.C. 631, 18 S.E. 169 (1893). 

“Shuffleboard”. — The keeping of a gaming 
table called ‘a shuffleboard” is not indictable, as 
the game is not one of chance, but of skill. State 
v. Bishop, 30 N.C. 266 (1848). 

“Shooting for beef” and other similar trials 
of skill, for which the participants pay for the 
“chance” or privilege of shooting, is not a game 
of chance, there being no “chance” in the sense 
of the acts against gambling. State v. DeBoy, 
117 N.C. 702, 23 S.E. 167 (1895). 

Cited in Moore v. Schwartz, 195 N.C. 549, 142 
S.E. 772 (1928). 

§ 16-2. Players and betters competent witnesses. — No person shall be 
excused or incapacitated from confessing or testifying touching any money or 
property, or thing in action, so wagered, bet or staked, or lent for such purpose, 
by reason of his having won, played, bet or staked upon any game, lot or chance, 
casualty, or unknown or contingent event aforesaid; but the confession or 
testimony of such person shall not be used against him, in_any criminal 
prosecution, on account of such betting, wagering or staking. (R. C., ¢c. 51, s. 
3; Code, s. 2843; Rev., s. 1688; C. S., s. 2143. 

Cross References. — As to rule of evidence 
generally that defendant is not compellable to 
testify, see § 8-54. As to exception with reference 

to testimony as to gambling, etc., see also § 8-55. 
Stated in State v. Brown, 221 N.C. 301, 20 

S.E.2d 286 (1942). 

Cited in State v. Felton, 239 N.C. 575, 80 
S.E.2d 625 (1954); State ex rel. Taylor v. Carolina 
Racing Ass’n, 241 N.C. 80, 84 8.E.2d 390 (1954). 

ARTICLE 2. 

Contracts for “Futures.” 

_ § 16-3. Certain contracts as to “futures” void. — Every contract, whether 
in writing or not, whereby any person shall agree to sell and deliver any cotton, 
Indian corn, wheat, rye, oats, ee meal, lard, bacon, salt pork, salt fish, beef, 
cattle, sugar, coffee, stocks, bonds, and choses in action, at a place and at a time 
specified and agreed upon therein, to any other person, whether the person to 
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whom such article is so agreed to be sold and delivered shall be a party to such 
contract or not, when, in fact, and notwithstanding the terms Sane of such 
contract, it is not intended by the parties thereto that the articles or things so 
agreed to be sold and delivered shall be actually delivered, or the value thereof 
paid, but it is intended and understood by them that money or other thing of 
value shall be paid to the one party by the other, or to a third party, the part 
to whom such payment of money or other thing of value shall be made to depend, 
and the amount of such money or other thing of value so to be paid to depend 
upon whether the market price or value of the article so agreed to be sold and 
delivered is greater or less at the time and place so specified than the price 
stipulated to be paid and received for the articles so to be sold and delivered, 
and every contract commonly called “futures” as to the several articles and 
things hereinbefore specified, or any of them, by whatever other name called, 
and every contract as to the said several articles and things, or any of them, 
whereby the parties thereto contemplate and intend no real transaction as to 
the article or thing agreed to be delivered, but only the payment of a sum of 
money or other thing of value, such payment and the amount thereof and the 
person to whom the same is to be see to depend on whether or not the market 
price or value is greater or less than the price so agreed to be paid for the said 
article or thing at the time and place specified in such contract, shall be utter] 
null and void; and no action shall be maintained in any court to enforce any Sifeli 
contract, whether the same was made in or out of the State, or partly in and 
partly out of this State, and whether made by the parties thereto by themselves 
or by or through their agents, immediately or mediately; nor shall any party to 
any such contract, or any agent of any such party, directly or remotely connected 
with any such contract in any way whatever, have or maintain any action or 
cause of action on account of any money or other thing of value paid or advanced 
or hypothecated by him or them in connection with or on account of such contract 
and agency; nor shall the courts of this State have any jurisdiction to entertain 
any suit or action brought upon a judgment based upon any such contract. This 
section shall not be construed so as to apply to any person, firm or corporation, 
or his or their agents, engaged in the business of manufacturing or wholesale 
merchandising in the purchase and/or sale of the necessary commodities 
required in the ordinary course of their business; nor shall this section be 
construed so as to apply to any contract with respect to the purchase and/or 
sale for future delivery of any of the articles or things mentioned and referred 
to in this section, where such purchase and/or sale is made on any exchange on 
which any such article or things are regularly bought and sold, or contracts 
therefor regularly entered into, and the rules and regulations of such exchange 
are such that either party to such contract may require delivery thereof: 
Provided, such contract is made in accordance with such rules and regulations. 
(1889, c. 221, s. 1; 1905, c. 588, s. 7; Rev., s. 1689; 1909, c. 858, s. 1; C.S., s. 2144; 
1931, c. 236, s. 1.) 

History of Section. — On examination of the 
original] statute, it appears that the act, defining 
and declaring contracts in “futures” unlawful, 
was passed in 1889, Chapter 221. In 1905, 
Chapter 538, the legislature enacted a law to 
suppress what is known, in popular phrase, as 
“bucket shops,” and, having provided for this in 
§§ 1 and 2, the statute contains several additional 
sections relating to the statute of 1889 and all 
of them having reference to the mode or 
quantum of proof which should be required in 
enforcement of that act. The law of 1905 then, 
in its closing section, provided: ‘This act shall 
not be construed so as to apply to any person, 

firm, or corporation, etc.”’ This is the first time 

these words appear in legislation of the State on 
this subject, and, so far as they had reference to 
the law of 1889, it is clear the legislature, in the 

original statutes, only intended that they should 
affect questions of proof. See Rodgers, McCabe 
& Co. v. Bell, 156 N.C. 378, 72 S.E. 817 (1911). 

From these considerations, it seems clear that 
the last sentence of this section was inserted 
“unnecessarily and out of abundance of caution” 
— and it does not confer any exclusive right or 
privilege upon manufacturers or wholesale 
merchants; nor does it authorize them to engage 
in any business prohibited by the section. It 
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simply provides that the courts shall not 
construe the section to have the effect of 
preventing them from buying and selling for 
future delivery the necessary commodities 
required in their ordinary business. See State v. 
McGinnis, 138 N.C. 724, 51 S.E. 50 (1905); State 
v. Clayton, 1388 N.C. 732, 50 S.E. 866 (1905); 
Rodgers, McCabe & Co. v. Bell, 156 N.C. 378, 72 
S.E. 817 (1911). 

The 1931 act amended the “Bucket Shop Act” 
of 1889, now this section, so as to exempt 

contracts with respect to purchase or sale where 
they are made in accordance with the 
regulations of any exchange, and where the 

rules of the exchange permit either party to 
require delivery. It was intended to remove the 
ban of illegality from transactions on legitimate 
exchanges, as distinguished from “an 
establishment nominally for the transaction of 
a stock exchange business, or business of a 
similar character, but really for the registration 
of lots or wagers, usually for small amounts, on 
the rise or fall of stock, grain, etc., there being 

no transfer or delivery of the stocks or things 
dealt with.”’ Gatewood v. North Carolina, 203 
U.S. 531, 27 S. Ct. 167, 51 L. Ed. 305 (1906). See 
9 N.C.L. Rev. 358. 

Section Constitutional. — This section is in 
furtherance of the declared public policy of 
North Carolina, and is constitutional and valid. 

Garseed v. Sternberger, 1385 N.C. 501, 47 S.E. 
603 (1904); State v. McGinnis, 188 N.C. 724, 51 
S.E. 50 (1905); State v. Clayton, 188 N.C. 732, 50 
S.E. 866 (1905); Rankin v. Mitchem, 141 N.C. 277, 

53 S.E. 854 (1906); Randolph v. Heath, 171 N.C. 
383, 88 S.E. 731 (1916). 

The legislature can, in the exercise of the 

police power, prescribe when and under what 
circumstances and as to what offenses a certain 
act shall be prima facie evidence. Therefore, a 
provision that the purchase of commodities upon 
margin under certain circumstances shall raise 
a prima facie case that such purchases were 
void, and other circumstances. shall not 
constitute such prima facie evidence, is not a 
discrimination forbidden by the Fourteenth 
Amendment. State v. McGinnis, 138 N.C. 724, 51 
S.E. 50 (1905), decided under § 2145 of the 

Consolidated Statutes, which section was 
repealed by Public Laws 1931, c. 236. 

Within Police Power. — This section, 

forbidding the business of running a “bucket 
shop,” is clearly within the police power of the 
State. State v. McGinnis, 1388 N.C. 724, 51 S.E. 
50 (1905). 

Defines Illegal Contract. — This section 
clearly defines what is an illegal contract where 
there is no real sale, but merely an agreement 
for an adjustment upon the basis of the 
differences in the prices of the commodity at the 
time fixed. Orvis Bros. & Co. v. Holt-Morgan 
Mills, 173 N.C. 231, 91 S.E. 948 (1917). 

CH. 16. GAMING CONTRACTS AND FUTURES § 16-3 

Not Contrary to Federal Constitution. — 
When, in an action pending in the courts of this 
State to recover on a judgment in a sister state, 
the legislature amended this section by adding 
thereto: “nor shall the courts of this State have 
any jurisdiction to entertain any suit or action 
brought upon a judgment based upon any such 
contract,” there can be no valid objection to such 
legislation on the ground that it impairs the 
obligation of contracts, and it would seem, that 
no such objection can be made under Art. IV, 8§ 
1 and 2 of the federal Constitution, “the full faith 
and credit clause,” if it is admitted or clearly 
appears that the judgment sued on was rendered 
on a transaction expressly forbidden by the 
statute on gaming, and that the question was not 
raised, investigated, or determined in the courts 

of the state in which the judgment was originally 
rendered. Mottu v. Davis, 151 N.C. 237, 65 S.E. 
969 (1909). 

The North Carolina statutes prohibiting 
gambling in futures and denying jurisdiction of 
the courts to suits on judgments based upon 
such contracts have been upheld as constituting 
an exception to the application of the full faith 
and credit clause of the Constitution, on the 
ground that the State had not provided a court 
with jurisdiction to entertain suit on such a 
judgment though properly rendered in another 
state. Lockman v. Lockman, 220 N.C. 95, 16 
S.E.2d 670 (1941). 

In an action on a judgment of the state of New 
York, defendant moved for leave to amend his 
answer to allege that the judgment was based 
on a gaming contract, and that therefore the 
North Carolina court was without jurisdiction of 
the action. The trial court, in its discretion, 
denied the motion to amend, and, there being no 
valid defense set up in the answer as constituted, 
entered judgment on the pleadings. It was held 
that the denial of the motion to amend was 
affirmed, but the cause was remanded in order 
that the court find facts determinative of 
whether the question of the invalidity of the 
contract was concluded by the New York 
judgment, and if not, whether the contract 
constituting the basis of the judgment was one 
condemned by this section, since the court 
cannot render final judgment until it has 
determined the jurisdictional question. Cody v. 
Hovey, 219 N.C. 369, 14 S.E.2d 30 (1941). 

Example of “Margin”. — A payment made on 
account by a customer to a stockbroker, under 
an agreement between the customer and the 
stockbroker in which the stockbroker agreed 
either to sell or to buy from the customer a 
certain number of shares of stock, but under 
which, in fact, no delivery or transfer of shares 
was contemplated, is known in stockbroker’s 
parlance as a “margin.” West v. Satterfield, 190 
N.C. 89, 129 .S.E. 177 (1925); McClain v. 
Fleshman, 106 F. 880 (8rd Cir. 1901), decided 
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under § 2145 of the Consolidated Statutes, which 
section was repealed by Public Laws 1931, ¢c. 236. 

Contract Made in Foreign State. — An action 
upon a wagering or “future contract” in cotton 
cannot be maintained in this State, though 
entered into in another state where it is lawful. 
Burrus v. Witcover, 158 N.C. 384, 74 S.E. 11 
(1912). 

Action upon judgment obtained in foreign 
state. See Cody v. Hovey, 217 N.C. 407, 8S.E.2d 
479 (1940). For note on this case, see 18 N.C.L. 
Rev. 224. 

Bucket Shop. — A “bucket shop” has been 
defined as ‘“‘an establishment nominally for the 
transaction of a stock exchange business, or 
business of a similar character, but really for the 
registration of lots or wagers, usually for small 
amounts, on the rise or fall of stock, grain, etc., 
there being no transfer or delivery of the stocks 
or things dealt with.” Gatewood v. North 
Carolina, 203 U.S. 531, 27 S. Ct. 167, 51 L. Ed. 
305 (1906). For other definitions, see State v. 
McGinnis, 138 N.C. 724, 51 S.E. 50 (1905). 

Contracts for Future Delivery. — It is well 
settled that contracts for the future delivery of 
merchandise or tangible property are not void, 
whether such property is in existence in the 
hands of the seller, or to be subsequently 
acquired. Bibb v. Allen, 149 U.S. 481, 13 S. Ct. 
950, 37 L. Ed. 817 (1893). 

And the fact that it is the practice of persons 
making sales for future delivery to settle the 
same by setting off one sale against another, 
will not render it invalid. Board of Trade v. 
Christie Grain & Stock Co., 198 U.S. 236, 25 S. 
Ct. 637, 49 L. Ed. 1031 (1905). 

Lawful Agreement. — The 1931 amendment 
to this section made entirely lawful an 
“arrangement and agreement” between the 
plaintiffs and the defendant whereby the 
plaintiffs were to negotiate certain contracts for 
the sale of cotton on the New York Cotton 
Exchange for the defendant’s account. Marx v. 
Maddrey, 94 F. Supp. 784 (E.D.N.C. 1951). 

Test of Validity under Section. — The test of 
the validity of a contract for “future” which this 
section requires is the “intention not to actually 
deliver” the articles bought or sold for future 
delivery. No matter how explicit the words in 
any contract which may require a delivery, if in 
fact there is no intention to deliver, but the real 
understanding is that on the stipulated date the 
losing party shall pay to the other the difference 
between the market price and the contract price, 
this is a gambling contract. State v. Clayton, 138 
N.C. 732, 50 S.E. 866 (1905); Rodgers, McCabe 
& Co. v. Bell, 156 N.C. 378, 72 S.E. 817 (1911). 
When there is no real transaction, no real 

contract for purchase or sale, but only a wager 
upon the rise or fall of the price of stock, or an 
article of merchandise in the exchange or 
market, one party agreeing to pay, if there is a 
rise, and the other party agreeing to pay if there 
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is a fall in price, the agreement is a pure wager. 
No business is done — nothing is bought or sold 
or contracted for, there is only a bet. Orvis Bros. 
& Co. v. Holt-Morgan Mills, 173 N.C. 231, 91S.E. 
948 (1917). 

This section does not render void a contract 
for the purchase and sale of stocks on margin 
when actual delivery of the stocks is made to the 
purchaser or to his agent, and the stocks are paid 
for in whole or in part. Cody v. Hovey, 216 N.C. 
391, 5 S.E.2d 165 (1939). 

Same — Intention of Parties. — The true test 
of validity of a contract for future delivery is 
whether it can be settled only in money and in 
no other way, or whether the party selling can 
tender and compel acceptance of the particular 
commodity sold or the party buying can compel 
the delivery of the commodity purchased. The 
essential inquiry in every case is as to the 
necessary effect of the contract and the real . 
intention of the parties. Williams v. Carr, 80 N.C. 
295 (1879); State v. McGinnis, 138 N.C. 724, 51 

S.E. 50 (1905); State v. Clayton, 138 N.C. 732, 50 
S.E. 866 (1905); West v. Satterfield, 190 N.C. 89, 
129 S.E. 177 (1925). 

The contract, by its terms, not disclosing any 
gambling element, the matter is to be settled by 
ascertaining the true underlying purpose of the 
parties. Was it in the intention of both parties 
that the cotton should not be delivered, and did 
they conceal in the deceptive terms of a fair and 
lawful contract, a gambling agreement, by 
which they contemplated no real transaction as 
to the article contracted to be delivered? Rankin 
v. Mitchem, 141 N.C. 277, 53 S.E. 854 (1906); 
Burns v. Tomlinson, 147 N.C. 645, 61 S.E. 614 
(1908); G.G. Edgerton & Son v. J.T. Edgerton & 
Bro., 153 N.C. 167, 69 S.E. 53 (1910); L. Harvey 
& Son v. Pettaway, 156 N.C. 375, 72 S.E. 364 
(1911); Rodgers, McCabe & Co. v. Bell, 156 N.C. 
378, 72 S.E. 817 (1911); Hold v. Wellons, 163 N.C. 
124, 79 S.E. 450 (1913). 

The intent of the parties that the merchandise 
contracted for should not be actually delivered 
is the cardinal element of a ‘futures’ contract 
made illegal by this section and the courts will 
disregard the form and ascertain whether the 
intent of the parties was to speculate in the rise 
and fall of the price of the commodity. Fenner 
v. Tucker, 213 N.C. 419, 196 S.E. 357 (1938). 

Same — Same — Parol Evidence. — This 
section, rendering void and unenforceable a 
contract for the sale of futures upon margin 
covered by the purchaser, that does not 
contemplate the delivery of the thing bargained 
for, but only a payment to be made for the loss 
incurred or a profit to be received in accordance 
with the fall or rise of the market, looks to the 
substance of the contract and not to its form, and 
parol evidence is competent to show the 
intention of the parties entering therein. West 
v. Satterfield, 190 N.C. 89, 129 S.E. 177 (1925). 
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Contracts to Which This Section Applies. — 
Where the defendant has induced the plaintiff 
to purchase certain shares of stock, through 
himself, from his own broker, upon margin, the 
broker to carry the stock upon its hypothecation 
with him as collateral, and thereafter the 
defendant has his broker, unknown to the 
plaintiff, to sell the stock and place the proceeds 
to his own account, and uses the same and other 
moneys upon margin advanced from time to time 
by the plaintiff upon his representation that the 
price of this stock had decreased, it was held that 
the plaintiff may recover of the defendant in his 
action the moneys the defendant had thus 
converted to his own use; and this section, 

relating to gambling, etc., is not available to the 
defendant as a defense. Gladstone v. Swain, 187 
N.C. 712, 122 S.E. 755 (1924). 
A note given for margins upon an illegal 

contract for cotton futures, without intention of 
delivery of the cotton, cannot be collected by suit 
in the courts of North Carolina and the 
promisor’s repeated promise to pay it cannot 
impart any validity to it. Garseed v. Sternberger, 
135 N.C. 501, 47 S.E. 603 (1904); Burns v. 
Tomlinson, 147 N.C. 645, 61 S.E. 614 (1908); 
Burrus v. Witcover, 158 N.C. 384, 74 S.E. 11, 39 
L.R.A. (n.s.) 1005 (1912); Cobb Bros. & Co. v. 
Guthrie, 160 N.C. 313, 76 S.E. 81 (1912); Orvis 
Bros. & Co. v. Holt-Morgan Mills, 173 N.C. 231, 

91 S.E. 948 (1917). 
Where there is evidence that contracts set up 

by certain defendants in an action by the 
receiver of a brokerage business were founded 
upon speculation and based upon “margins,” 
and that no actual delivery of the stock was 
intended by the parties, the evidence is sufficient 
to support a finding that the contracts were void 
under this section and the finding is as 
conclusive as the verdict of a jury, and the 
judgment that such contracts were absolutely 
void will be sustained. Martin v. Bush, 199 N.C. 
93, 154 S.E. 48 (1930). 

A contract for “cotton futures” in which no 
actual delivery is intended or contemplated is 
void and no action may be maintained thereon. 
Bodie v. Horn, 211 N.C. 397, 190 S.E. 236 (1937). 

Both Parties Must Have Intent. — It was 
never held that when an innocent party had 
made a contract valid in its terms, his rights 
acquired thereunder should be denied him by 
reason of an undisclosed purpose or intent of the 
other. To avoid the contract the vitiating purpose 
or understanding must be shared in by both. 
Rodgers, McCabe & Co. v. Bell, 156 N.C. 378, 72 
S.E. 817 (1911). 

Parties Included. — The owner of a draft 
which he knows to have been given in the 
unlawful purchase of cotton futures, or in 
maintaining or purchasing margins in contracts 
of that character, is a party to the prohibited 
contract, the consideration is illegal and he 
cannot recover from the payee in his action on 
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the draft. Burrus v. Witcover, 158 N.C. 384, 74 
S.E. 11 (1912): 

Subsequent Promise Void. — A subsequent 
promise made by one of the contracting parties 
to the other to repay him for loss arising from 
a contract for “futures” is void. Burns v. 
Tomlinson, 147 N.C. 645, 61 S.E. 614 (1908). 

Unauthorized Act of Agent. — A bona fide 
wholesale dealer who sues upon a contract for 
the future delivery of cotton, which is resisted 
on the ground that the contract was a wagering 
one and void under the provisions of this section, 
is bound by the acts and statements of his agents 
in negotiating and closing the trade, to the effect 
that actual delivery was not contemplated or 
required; and the plaintiff may not recover on 
the contract merely because he was a bona fide 
wholesale dealer in cotton and only authorized 
his agent to make a contract for actual delivery, 
if the agent at the time entered into a contract 
with the vendor which was condemned by the 
statute as being a wagering one. Alex. Sprunt 
& Sons v. May, 156 N.C. 388, 72 S.E. 821 (1911). 

Agent’s Right to Recover. — An agent for a 
principal to a contract made in violation of this 
section, as to “futures,” cannot recover for any 
loss he may have sustained on account thereof, 
as such act of agency would be in violation of § 
16-4, making it a misdemeanor. Burns v. 
Tomlinson, 147 N.C. 645, 61 S.E. 614 (1908). 

If agents have no knowledge that it was the 
intention of their principals to enter into a 
wagering or gambling contract, they are entitled 
to recover, not only their commissions, but any 
sums of money which they have advanced to 
carry out purposes for their principals. Embrey 
v. Jemison, 131 U.S. 336, 9 S. Ct. 776, 33 L. Ed. 
172 (1889). ° 

Burden of Proof. — Where in an action by an 
assignee and trustees under § 23-1, et seq., it is 
alleged that one of the defendants was a partner 
in the business of the assignor and liable for the 
debts of the firm, and the other defendants 
admit this allegation and set up and seek to 
recover of the plaintiff and the alleged partner 
on contract with the assignor, the alleged 
partner is a defendant in the action on the 
contracts and her answer setting up the defense 
that the contracts were void under this section, 
as gambling contracts, places the burden on the 
other defendants to prove that the contracts 
were lawful. Martin v. Bush, 199 N.C. 938, 154 
S.E. 43 (1930). 
When the defendant pleads in a verified 

answer that a contract, the subject of suit, for 
buying and selling cotton was void for being one 
for “futures,” the burden of proof is upon the 
plaintiff to show that it was a lawful one, i.e., 
that actual delivery was intended by the parties, 
and not merely that either had the privilege of 
calling therefor. Burns vy. Tomlinson, 147 N.C. 
645, 61 S.E. 614 (1908), decided under § 2146 of 
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the Consolidated Statutes, which section was 
repealed by Public Laws 1931, c. 236. 

Burden Not upon Administrator. — Where 
an administrator paid certain notes and it was 
later alleged by the legatees that the notes were 
given for a gambling contract which should not 
have been paid, it was held that former § 2146 
did not apply so as to put the burden of proving 
that the notes were given for a valid contract 
upon the administrator. Overman v. Lanier, 157 
N.C. 544, 73 S.E. 192 (1911), decided under § 2146 
of the Consolidated Statutes, which section was 
repealed by Public Laws 1931, ¢. 236. 

Evidence Sufficient. — The purchaser makes 
out a prima facie case upon evidence that the 
contract was founded upon a gambling or 
wagering consideration in. violation of this 
section. West v. Satterfield, 190 N.C. 89, 129 S.E. 
177 (1925), decided under § 2145 of the 
Consolidated Statutes, which section was 
repealed by Public Laws 1931, c. 236. 
Where the plaintiff himself testified that he 

did not buy certain cotton in the ordinary course 
of his business as a cotton manufacturer for use 
in his mill, this was prima facie a “future 
contract.” Burns v. Tomlinson, 147 N.C. 634, 61 
S.E. 615 (1908), decided under § 2145 of the 
Consolidated Statutes, which section was 
repealed by Public Laws 1931, c. 236. 
When Question for Jury. — Where the 

contract is not a gambling one on its face the 
underlying purpose and intent of the parties 
should be left to the jury. Harvey v. Pettaway, 
156 N.C. 375, 72 S.E. 364 (1911). 

CH. 16. GAMING CONTRACTS AND FUTURES 8 16-4 

Upon conflicting evidence as to whether or not 
the contract is a gambling contract, it becomes 
a question for the jury under proper instructions 
from the court. West v. Satterfield, 190 N.C. 89, 
129 S.E. 177 (1925), decided under § 2146 of the 
Consolidated Statutes, which section was 
repealed by Public Laws 1931, ¢c. 236. 
Same — Example. — Where there was 

evidence offered by the plaintiffs tending to 
show that they were wholesale dealers in cotton 
as a commodity, and that they purchased certain 
cotton as a commodity and sold it to 
manufacturers and exporters, and dealt in 
actual spot cotton and were in no wise dealers 
in futures, they were entitled to have this issue 
submitted to a jury. Eure v. Sabiston, 195 F. 721 
(4th Cir. 1912). 
Judgment by Default Void. — A judgment 

rendered by default of an answer upon notes 
regular and valid upon their face, but growing 
out of transactions in cotton futures made void 
by this section which also declares that actions 
thereon may not be maintained in the courts of 
this State, will be set aside as utterly void, 
irrespective of whether it was obtained through 
excusable neglect, etc. Randolph v. Heath, 171 
N.C. 388, 88 S.E. 731 (1916). 

Stated in Royster v. Hancock, 235 N.C. 110, 
69 S.E.2d 29 (1952). 

Cited in Meyer v. Fenner, 196 N.C. 476, 146 
S.E. 82 (1929). 

§ 16-4. Entering into or aiding contract for “futures” misdemeanor. — If 
any person shall become a party to any contract declared void in this Article; 
or if any person shall be the agent, directly or indirectly, of any party in making 
or furthering or effectuating the same; or if any agent or officer of a corporation 
shall in any manner knowingly aid in making or furthering any such contract 
to which the corporation is a party, he shall be guilty of a misdemeanor, and 
on conviction shall be fined not less than one hundred dollars ($100.00) nor more 
pen five hundred dollars ($500.00), and may be imprisoned in the discretion of 
the court. 

If any person shall, while in this State, consent to become a party to any such 
contract made in another state, and if any person shall, as agent of any person 
or corporation, become a party to any such contract made in another state, or 
in this State do any act or in any way aid in the making or furthering of any 
such contract so made in another state, he shall be guilty of a misdemeanor, and 
on conviction shall be fined not less than fifty (350.00) nor more than two 
hundred dollars ($200.00), and may be imprisoned in the discretion of the court. 
(1889, c. 221, ss. 3, 4; Rev., ss. 8828, 3824; C. S., s. 2147.) 

(1905); Rankin v. Mitchem, 141 N.C. 277, 53 S.E. 
854 (1906); Randolph v. Heath, 171 N.C. 383, 88 

S.E. 731 (1916). 

This Section Is Constitutional. — Garseed v. 
Sternberger, 135 N.C. 501, 47 S.E. 603 (1904); 
State v. McGinnis, 138 N.C. 724, 51 S.E. 50 
(1905); State v. Clayton, 138 N.C. 732, 50 S.E. 866 
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§ 16-5. Opening office for sales of “futures” misdemeanor. — If any person, 
corporation or other association of persons, either as ee or agent, shall 
establish or open an office or place of business in this State for the purpose of 
carrying on or engaging in making such contracts as are forbidden in this 
Article, he shall be guilty of a misdemeanor, and shall on conviction be fined 
me imprisoned in the discretion of the court. (1905, c. 538, ss. 1, 2; Rev., s. 3825; 

.»., S. 2148.) 

§ 16-6. Evidence in prosecutions under this Article. — No person shall be 
excused on any prosecution under the provisions of this Article from testifyin 
touching anything done by himself or others contrary to the provisions thereof, 
but no discovery made by the witness upon such examination shall be used 
against him in any penal or criminal prosecution, and he shall be altogether 
pardoned of the offare so done or participated in by him. In all such 
prosecutions proof that the defendant was a party to a contract, as agent or 
principal, to sell and deliver any article, thing or property specified or named 
in this Article, or that he was the agent, directly or indirectly, of any party in 
making, furthering or effectuating the same, or that he was the agent or officer 
of any corporation or association or person in making, furthering or effectuatin 
the same, and that the article, thing or property agreed to be sold and delivere 
was not actually delivered, and that settlement was made or agreed to be made 
upon the difference in value of said article, thing or property, shall constitute 
against such defendant prima facie evidence of guilt. Proof that any person, 
corporation or other association of persons, either as principal or agent, has 
established an office or place where are posted or published from information 
received the fluctuating prices of grain, cotton, provisions, stocks, bonds and 
other commodities, or of any one or more of the same, shall constitute prima 
facie evidence of being guilty of violating the provisions of this Article. (1905, 
¢,.505, 88.8, 4,5: Rev., s..3826;-Cs pars eeiaur) 
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Chapter 17. 

Habeas Corpus. 

Article 1. Sec. 
Pameriiitional Provisions: 17-23. Obedience to order of discharge 

compelled. 
Sec. 17-24. No civil liability for obedience. 
17-1. Remedy without delay for restraint of 17-25. Recommittal after discharge; penalty. 

liberty. 17-26. Disobedience to writ or refusing copy of 
17-2. Habeas corpus not to be suspended. process; penalty. 

Recie's 17-27. Penalty for false return. 
; 17-28. Penalty for concealing party entitled to 

Application. writ. 

17-3. Who may prosecute writ. Article 6. 
17-4. When application denied. ’ 
17-5. By whom application is made. Proceedings and Judgment. 
17-6. To judge of appellate division or superior 17-29. Notice to interested parties. 

court in writing. 17-30. Notice to district attorney. 
17-7. Contents of application. 17-31. Subpoenas to witnesses. 
17-8. Issuance of writ without application. 17-32. Proceedings on return; facts examined; 

miele 3. summary hearing of issues. 
17-33. When party discharged. 

Writ. 17-34. When party remanded. 
. 17-35. When the party bailed or remanded. 17-9. Writ granted without delay. ; 

17-10. Penalty for refusal to grant. 17-36. Party held in execution not to be 
; ts is discharged. 

Pht: Baar cy OF writ, defects of form 17-37. ge per ill, cause determined in his 

17-12. Service of writ. 17-38. No second committal after discharge; 

Article 4. penalty. 

Return. Article 7. 

17-13. When writ returnable. Habeas Corpus for Custody of Children 
17-14. Contents of return; verification. in Certain Cases. 
17-15. Production of body if required. 17-39 to 17-40. [Repealed.] 

Article 5. 
. Article 8. 

= Mane 33 a Habeas Corpus Ad Testificandum. 
17-16. Attachment for failure to obey. ‘ , 
17-17. Liability of judge refusing attachment. a ey a Key ps WIth: 
17-18. Attachment against sheriff to be directed See eS ORS rae 

17-43. Service of writ. to coroner; procedure. X ] 
17-19. Precept to bring up party detained. 17-44. Applicant to pay expenses and give bond 

reat ; , to return. 
17-20. Liability of judge refusing precept. : : ¢ 
17-21. Liability of judge conniving at 17-45. Duty of officer to whom writ delivered or 

insufficient return. rie pte iat gee pe 
17-22. Power of county to aid service. “40. Frisoner to be remanded. 

ARTICLE 1. 

Constitutional Provisions. 

§ 17-1. Remedy without delay for restraint of liberty. — Every person 
restrained of his liberty is entitled to a remedy to inquire into the lawfulness 
thereof, and to remove the same, if unlawful; and such remedy ought not to be 
denied or delayed. (Const., art. 1, s. 18; Rev., s. 1819; C. S., s. 2203.) 

Cross References. — As to costs in habeas’ incarceration under sentence of death or 
corpus, see § 6-21, subdivision (3). As to imprisonment, see § 15-217. 
exclusive remedy for challenging the validity of Definition. — The writ of habeas corpus is the 
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remedy which the law gives for the enforcement 
of the civil right of personal liberty. In 
pursuance to its command, the body of the 
petitioner is brought before the court, that it 

may inquire into the legality of his detention. 
United States v. Ju Toy, 198 U.S. 2538, 25 S. Ct. 
644, 49 L. Ed. 1040 (1905). 

Nature. — The writ of habeas corpus is a high 
prerogative writ, known to the common law, 

similar in nature to the writs of quo warranto, 

mandamus, certiorari and prohibition, and the 

proceedings thereunder are regarded as 
appellate in character, but it cannot be made to 
perform the office of a writ of error on appeal. 
Ex parte Virginia, 100 U.S. 339, 25 L. Ed. 676 
(1879). 
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The proceeding is, in its nature, civil rather 
than criminal, legal rather than equitable, 
appellate rather than original, collateral rather 
than direct, and summary rather than 
cumbersome. Perrine v. Slack, 164 U.S. 452, 17 
S. Ct. 79, 41 L. Ed. 510 (1896). 

Object. — The object of the proceeding by a 
writ of habeas corpus is to inquire into the 
legality of the detention of the petitioner. United 
States v. McBratney, 104 U.S. 621, 26 L. Ed, 869 
(1881). 

Habeas corpus is high prerogative writ. In re 
Burton, 257 N.C. 534, 126 S.E.2d 581 (1962). 

§ 17-2. Habeas corpus not to be suspended. — The privileges of the writ of 
habeas corpus shall not be suspended. (Const., art. 1, s. 21; Rev., s. 1820; C. S., 
s. 2204.) 

Cross Reference. — As to constitutional 
provision, see N.C. Const., Art. I, § 21. 
Cannot Be Abrogated. — This section is an 

express provision, and there is no rule of 

construction or principle of constitutional law by 
which an express provision can be abrogated and 
made of no force by an implication from any 
other provision of the instrument. The clauses 
should be construed so as to give effect to each, 

and prevent conflict. This is done by giving to 

N.C. Const., Art. XII, § 1, the effect of allowing 
military possession of a county to be taken, and 
the arrest of all suspected persons to be made 
by military authority, but requiring, by force of 
N.C. Const., Art. I, § 21, the persons arrested to 
be surrendered for trial to the civil authorities, 
on habeas corpus, should they not be delivered 
over without the writ. Ex parte Moore, 64 N.C. 
appx., 802 (1870). 

ARTICLE 2. 

Application. 

§ 17-3. Who may prosecute writ. — Every person imprisoned or restrained 
of his liberty within this State, for any criminal or supposed criminal matter, 
or on any Apetense whatsoever, except in cases specified in § 17-4, may prosecute 
a writ of abeas corpus, according to the provisions of this Chapter, to inquire 
into the cause of such imprisonment or restraint, and, if illegal, to be delivered 
therefrom. (1868-9, c. 116, s. 1; Code, s. 1628; Rev., s. 1821; C. S., s. 2205.) 

Who May Prosecute Writ. — Any person 
imprisoned or restrained of ‘his liberty for any 
pretense may prosecute a writ. In re Burton, 257 
N.C. 534, 126 S.E.2d 581 (1962). 

Prisoner under Illegal Sentence. — Where a 

defendant, charged with the crime of burglary 

with intent to commit murder, consented to a 

mistrial and pleaded “guilty of larceny,” and 
was sentenced to imprisonment. in the 
penitentiary, a writ of habeas corpus will issue, 
in order that he may be taken from the 
penitentiary and held to answer the charge in the 
court below. State v. Queen, 91 N.C. 659 (1884). 

Denial of Due Process of Law. — A person 
convicted without due process of law may be 
discharged on habeas corpus. In re Frederich, 
149 U.S. 70, 13 S. Ct. 793, 37 L. Ed. 653 (1893). 

Voluntary Custody. — If the prisoner is in 
custody by his own voluntary act, the writ will 
not issue for his release. McElvaine v. Brush, 
142 U.S. 155, 12 S. Ct. 156, 35 L. Ed. 971 (1891). 

Court Is Not Permitted to Act as One of 
Errors and Appeals. — In habeas corpus 
proceedings, the court is not permitted to act as 
one of errors and appeals, but the right to afford 
relief, on such hearings, arises only when the 
petitioner is held unlawfully or on a sentence 
manifestly entered by the court without power 
to impose it. In re Burton, 257 N.C. 534, 126 
S.E.2d 581 (1962). 

Habeas corpus is not available as a substitute 
for appeal. In re Burton, 257 N.C. 534, 126 S.E.2d 
581 (1962). 
The judgment must be void as distinguished 

from erroneous. In re Burton, 257 N.C. 534, 126 
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S.E.2d 581 (1962); Brown v. North Carolina, 341 
F.2d 87 (4th Cir. 1965). 

As Where Court Had No Jurisdiction or 
Judgment Was Not Authorized by Law. — In 
habeas corpus proceedings, the court has 
jurisdiction to discharge petitioner only when 
the record discloses that the court which 
imprisoned him did not have jurisdiction of the 
offense or of the person of defendant, or that the 
judgment was not authorized by law. In re 
Burton, 257 N.C. 534, 126 S.E.2d 581 (1962). 

Habeas corpus relief may be obtained only on 
determination that the court which imprisoned 
the petitioner did not have jurisdiction of the 
offense or of the prisoner, or that judgment was 
not authorized by law. Brown v. North Carolina, 
341 F.2d 87 (4th Cir. 1965). 

The sole question for determination at 
habeas corpus hearing for alleged unlawful 
imprisonment is whether petitioner is then being 
unlawfully restrained of his liberty. In re 
Burton, 257 N.C. 534, 126 S.E.2d 581 (1962). 

The only questions open to inquiry are 
whether on the record the court which imposed 
the sentence had jurisdiction of the matter or 
had exceeded its powers. In re Burton, 257 N.C. 
534, 126 $.E.2d 581 (1962). 
Where one is actually confined in the State 

prison for a longer term of imprisonment than 
is legal, a writ of habeas corpus will issue to the 
end that a proper sentence may be imposed. 
State v. Green, 85 N.C. 600 (1881). 
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There must be actual confinement, or the 
present means of enforcing it, in order to justify 
the issuance of the writ of habeas corpus and 
granting a release therefrom. Wales v. Whitney, 
114 ULS. 564, 5S. Ct. 1050, 29 L. Ed. 277 (1885). 
One Imprisoned for Contempt. — Where a 

defendant punished for direct contempt 
contends that a legal right has been denied him, 
and it is made to appear that the court was 
without jurisdiction of the cause or power to 
impose the sentence, his remedy is by habeas 
corpus proceedings, taken to the Supreme Court, 
if necessary, by writ of certiorari. State v. Little, 
175 N.C. 748, 94 S.E. 680 (1917). 

Relief of Soldier in Army. — A soldier 
actually and rightfully in the army can have no 
relief by the writ of habeas corpus against any 
abuse of military authority, and if he be 
wrongfully held as a soldier he is not entitled to 
a habeas corpus while he is undergoing 
punishment or awaiting trial for a military 
offense. Cox v. Gee, 60 N.C. 516 (1864). 

Proceedings to obtain control of a minor 

child between persons with whom the child had 
been placed for adoption and welfare officers 
seeking to place the child with his family are not 
proceedings under this section, to set the infant 
free but is a proceeding to fix and determine the 
right of custody. In re Thompson, 228 N.C. 74, 
44 §.K.2d 475 (1947). 

Cited in State v. Hamrick, 2 N.C. App. 227, 162 
S.E.2d 567 (1968). 

§ 17-4. When application denied. — Application to prosecute the writ shall 
be denied in the following cases: 

(1) Where the persons are committed or detained by virtue of process issued 
by a court of the United States, or a judge thereof, in cases where such 
courts or judges have exclusive jurisdiction under the laws of the 
United States, or have acquired exclusive jurisdiction by the 
commencement of suits in such courts. 

(2) Where persons are committed or detained by virtue of the final order, 
judgment or decree of a competent tribunal of civil or criminal 
jurisdiction, or by virtue of an execution issued upon such final order, 
epeient or decree. 

(3) here any person has willfully neglected, for the space of two whole 
sessions after his imprisonment, to apply for the writ to the superior 
court of the county in which he may e imprisoned, such person shall 
not have a habeas corpus in vacation time for his enlargement. 

(4) Where no probable ground for relief is shown in the a eat (1868-9, 
P7116, s. 2; Code, s. 1624; Rev.,.s, 1822:.C. S.,.s. 22 
1.) 

In General. — In construing this term, “final 

judgment or decree of a competent tribunal,” it 
has come to be well understood that the 
exception refers only to judgments warranted 
by the law applicable to the case in hand, and 
where it appears from an inspection of the 

1971, c. 528, s. 

record proper and the judgment itself that the 
court had no jurisdiction of the cause and was 
manifestly without power to enter the judgment 
or impose the sentence in question, in such case 
there would be no final sentence of a competent 
tribunal, and the exception established by the 

295 



§ 17-4 

statute does not obtain. State v. Queen, 91 N.C. 
659 (1884); In re Holley, 154 N.C. 163, 69 S.E. 872 

(1910). 
Presumption of Validity. — Proceedings 

before a court of competent jurisdiction will be 
presumed to be regular and valid, unless upon 
their face they plainly appear to be void; and 
when they do not so appear, they are not subject 
to review in habeas corpus proceedings. State v. 
Burnette, 173 N.C. 734, 91 S.E. 364 (1917). 

Meaning of “Competent Jurisdiction”. — 
The term, “competent jurisdiction,” used by this 
section in making an exception to the power of 
this court to review a judgment in habeas corpus 
proceedings, means that where a committed 
criminal is detained under a sentence not 
authorized by law, he is entitled to be heard, and 

where, though authorized in kind, it extends 
beyond what the law expressly permits, he may 
be relieved from further punishment after 
serving the lawful portion of the sentence; and 
a different construction would render the 
statute unconstitutional. In re Holley, 154 N.C. 
163, 69 S.E. 872 (1910). 
Cannot Be Used as Writ of Error. — The writ 

of habeas corpus cannot be used in the nature 
of a writ of error. State v. Dunn, 159 N.C. 470, 
74 S.E. 1014 (1912). 

Habeas corpus is in the nature of a writ of 
error to the extent of examining into the legality 
of a person’s detention, but it is not available as 

a means of reviewing and correcting mere errors 
as distinguished from defects of jurisdiction. 
State v. Edwards, 192 N.C. 321, 135 S.E. 37 
(1926); In re Chase, 193 N.C. 450, 187 S.E. 305 
(1927). 

The writ of habeas corpus may not be used as 
a substitute for appeal. In re Smith, 218 N.C. 
462, 11 S.E.2d 317 (1940). 

Process by United States Judge. — The 
petitioner in habeas corpus _ proceedings 
adjudged in contempt of court shall, under the 

provisions of this section, be remanded when 
upon the hearing it is made to appear that he is 
held in custody by virtue of a process issued by 
a court or judge of the United States where such 
judge or court has exclusive jurisdiction. State 
v. Hooker, 183 N.C. 763, 111 S.E. 351 (1922). 

An indictment returned by a grand jury is 
sufficient ground to detain a defendant for 
trial. State v. Murphy, 10 N.C. App. 11, 177 
S.E.2d 917 (1970). 

And the defendant is not entitled to his 
release in a habeas corpus proceeding. State v. 
Murphy, 10 N.C. App. 11, 177 S.E.2d 917 (1970). 

Habeas corpus is inappropriate to test the 
validity of a trial which resulted in conviction 

and final judgment against petitioner, both by 
reason of established procedure and also by this 
section. In re Taylor, 229 N.C. 297, 49 S.E.2d 749 
(1948). 

Where one is imprisoned under the final 
process of a court of competent jurisdiction the 
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writ of habeas corpus may not successfully be 
sued out since this section expressly forbids it. 
Ledford v. Emerson, 143 N.C. 527, 55 S.E. 969 
(1906); In re Holley, 154 N.C. 168, 69 S.E. 872 
(1910); Howie v. Spittle, 156 N.C. 180, 72 S.E. 207 
(1911). 

In a proceeding wherein there was no question 
of the superior court having jurisdiction of the 
offense and of the person of the defendant, and 
the power to render the judgment imposed, the 
defendant was not entitled to relief by habeas 
corpus on the ground that the record failed to 
show that a verdict was rendered in the case or 
that he had entered any plea, since any 
omissions in the minutes of the court with 
respect to procedure followed during the course 
of trial could be amended by the court. State v. 
Cannon, 244 N.C. 399, 94 S.E.2d 339 (1956). 
Same — Where Sentence Erroneous. — The 

application must be refused, even where it 
appears that the applicant is imprisoned in the 
State’s prison, and the sentence of the court is 
erroneous, and the applicant, in default of 
appeal, must be left to his remedy by writ of 
certiorari when he is detained by virtue of a final 
judgment of a court of competent jurisdiction. In 
re Schenck, 74 N.C. 607 (1876). 

Same — Reason for Rule. — Without 
reference to the positive prohibition of this 
section, it is otherwise clear that the power 
cannot extend to cases where the person is 
confined on final process. For if so, this 
unseemly and discordant result would follow, 
that one superior court judge might try and 
sentence a person to death or the penitentiary, 
and another might issue the writ of habeas 
corpus and discharge the prisoner. Results so 
disgraceful and destructive to the orderly and 
harmonious administration of justice were never 
contemplated by the framers of our judicial 
system; on the contrary, they were carefully 
guarded against, both by the Constitution and 
legislation. In re Schenck, 74 N.C. 607 (1876). 

Prior Writ of Habeas Corpus. — See In re 
Adams, 218 N.C. 379, 11 S.E.2d 163 (1940). 

’ Examples. — Where the petitioner in habeas 
corpus proceedings directed to a superior court 
judge has previously been convicted in that court 
of an offense of which it had jurisdiction, and 
accordingly sentenced to imprisonment under a 
final order, the judgment imports verity, and 
evidence to collaterally impeach it is 
incompetent, and the application to prosecute 
the writ will be denied. In re Croom, 175 N.C. 
455, 95 S.E. 903 (1918). 

An indictment and judgment against the 
prisoner for an illegal sale of spirituous liquors 
alleged to have been based upon illegal evidence 
authorized by an unconstitutional statute, may 
not be passed upon in _ habeas corpus 
proceedings, for such would be to permit one 
superior court judge to examine into the 
proceedings before another judge, upon parol 
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evidence, and review his action. State v. Dunn, 
159 N.C. 470, 74 S.E. 1014 (1912). 

Applied in In re Renfrow, 247 N.C. 55, 100 
S.E.2d 315 (1957). 

CH. 17. HABEAS CORPUS § 17-6 

Quoted in In re Harris, 241 N.C. 179, 84 S.E.2d 
808 (1954). 

Cited in Dantzic v. State, 279 N.C. 212, 182 
S.E.2d 568 (1971). 

§ 17-5. By whom application is made. — Application for the writ may be 
made either by the party for whose relief it is intended or DY any person in his 
behalf. (1868-9, c. 116, s. 3; Code, s. 1625; Rev., s. 1828; C. 

Application May Be Withdrawn. — One who 
has petitioned for a writ of habeas corpus may 

Ss. 2207.) 

withdraw his application whenever he chooses. 
State v. Wiley, 64 N.C. appx., 821 (1870). 

§ 17-6. To judge of appellate division or superior court in writing. — 
Application for the writ shall be made in writing, signed by the applicant — 

(1) To any one of the justices or judges of the appellate division. 
(2) To any one of the superior court judges, either during a session or in 

vacation. (1868-9, c. 116, s. 4; Code, s. 1626; Rev., s. 1824; C. S., s. 2208; 
feoorc, 44-8, 41-197 ain2s, 8.2.) 

Cross Reference. — As to jurisdiction of 
special or emergency judges of the superior 
court, see 8§ 7A-45, 7A-48. 

In General. — The Constitution required the 
legislature to furnish an adequate remedy, and 
when it was declared that all such persons 
should have the right to ‘‘prosecute a writ of 
habeas corpus,” it followed ex vi termini, that 
they were entitled to demand this remedy before 
any judge of any court of general jurisdiction in 
this country. The power of all judges to grant it 
was conceded before the Magna Charta, and was 
only reaffirmed, like many other cardinal 
principles, in that instrument and those that 
followed reaffirming it. Harkins v. Cathey, 119 
N.C. 649, 26 S.E. 136 (1896). 
Concurrent Jurisdiction in State and 

Federal Courts. — On habeas corpus, the state 
courts have concurrent jurisdiction with the 
federal courts of all cases of imprisonment 
within their territorial jurisdiction, except in the 
case where the petitioner is in custody under the 
authority, or claim of authority, of the United 
States. Robb v. Connolly, 111 U.S. 624, 4S. Ct. 
544, 28 L. Ed. 542 (1884). 

The federal and state courts have concurrent 
jurisdiction to inquire into the legality of 
detention under a governors warrant in 
interstate extradition cases. United States v. 
Jung Ah Lung, 124 U.S. 621, 8S. Ct. 668, 31 L. 
Ed. 591 (1888). 

Source from Which Authority of State 
Judges Emanates. — It is to be observed that 
the authority of the state judges in cases of 
habeas corpus emanates from the several states, 
and not from the United States. In order to 
destroy their jurisdiction, therefore, it is 
necessary to show, not that the United States 
has given them jurisdiction, but that Congress 
possesses and has exercised the power of taking 
away that jurisdiction which the states have 

vested in their own judges. In re Bryan, 60 N.C. 
1 (1868). 

Jurisdiction of Courts. — The courts of this 
State, as well as the individual judges, have 
jurisdiction to issue writs of habeas corpus, 
returnable to them in term time, and as a court. 
In re Bryan, 60 N.C. 1 (1868). 

Judges Mentioned Have Equal Powers. — A 
single judge of the Supreme Court has the same 
and no other jurisdiction to issue the writ than 
a judge of the superior court, and the same 
limitation of power to issue the writ in certain 
cases extends equally to the two classes of 
judges. In re Schenck, 74 N.C. 607 (1876). 

Extent of Jurisdiction. — The habeas corpus 
jurisdiction of every court, and of every judge, - 
extends to every possible case of privation of 
liberty to the national Constitution, treaties and 
laws. In re Burrus, 186 U.S. 586, 10 S. Ct. 850, 
34 L. Ed. 500 (1890). 

Obtaining Jurisdiction. — Presenting a 
petition to a judge for a writ of habeas corpus 
gives him jurisdiction of the subject. State v. 
Edney, 60 N.C. 463 (1864). 

Section 1-76 et seq., concerning venue, all 
refer to “actions” and have no application to 
habeas corpus proceedings. McKachern v. 
McKEachern, 210 N.C. 98, 185 S.E. 684 (1936). 

Before Whom Writ Made Returnable. — The 
judge issuing the writ may make it returnable 
before himself, or, for convenience, before any 
other judge. In re Burton, 257 N.C. 534, 126 
S.E.2d 581 (1962). 

The particular judge before whom the writ is 
returnable need not be either the resident or 
presiding judge of any particular term of court. 
In re Burton, 257 N.C. 534, 126 S.E.2d 581 (1962). 

Discretionary Power of Judge as to Place 

Writ Is Returnable Not Reviewed in Absence 
of Abuse. — Since any judge of the superior 
court or justice of the Supreme Court has the 
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power to issue a writ of habeas corpus at any 
time or any place, he has the discretionary power 
to make the writ returnable at such place as he 
may determine, which discretion will not be 
reviewed in the absence of a showing of abuse 
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or failure to afford full opportunity to be heard, 
and therefore an exception to the refusal of a 
motion for change of venue of habeas corpus 
proceedings cannot be sustained. McKachern v. 
McEachern, 210 N.C. 98, 185 S.E. 684 (1936). 

§ 17-7. Contents of application. — The application must state, in substance, 
as follows: 

(1) That the LEAF in whose behalf the writ is apples for, is imprisoned or 
h restrained o: is liberty, the place where, an the officer or person by 

whom he is imprisoned or restrained, naming both parties, if their 
names are known, or describing them if they are not known. 

(2) The cause or pretense of such imprisonment or restraint, according to 
the knowledge or belief of the applicant. 

(3) If the imprisonment is by virtue of any warrant or other process, a copy 
thereof shall be annexed, or it shall be made to appear that a copy 
thereof has been demanded and refused, or that for some sufficient 
reason a demand for such copy could not be made. 

(4) If the imprisonment or restraint is alleged to be illegal, the application 
must state in what the alleged illegality consists; and that the legality 
of the imprisonment or restraint has not been already adjudged, upon 
a prior writ of habeas corpus, to the knowledge or belief of the 
applicant. 

(5) The facts set forth in the application must be verified by the oath of the 
applicant, or by that of some other credible witness, which oath may 
be administered by any person authorized by law to take affidavits. 
(1868-9, c. 116, s. 5; Code, s. 1627; Rev., s. 1825; C. S., s. 2209.) 

Waiver of Errors. — The parties may waive 
all errors and dispense with all forms in the 
proceedings on the petition. State v. Edney, 60 
N.C. 463 (1864). 

Necessary Allegation. — A _ petition for 
habeas corpus must allege that the 
imprisonment has not been already adjudged 
upon a prior writ of habeas corpus. In re 
Brittain, 93 N.C. 587 (1885). 
Where Other Remedies Exist. — The writ of 

habeas corpus will be refused where the 
prisoner can be otherwise discharged. In re Belt, 
159 U.S. 95, 15 S. Ct. 987, 40 L. Ed. 88 (1895). 

Prior Writ of Habeas Corpus. — See In re 
Adams, 218 N.C. 379, 11 S.E.2d 163 (1940). 
Noncompliance. — Where a defendant had 

not been tried when his writ of habeas corpus 
was filed, and he did not assert in the petition 
that the legality of his restraint had not been 
already adjudged upon a prior writ of habeas 
corpus, he did not comply with the provisions of 
this section, relating to the contents of a petition 
for the writ of habeas corpus. State v. Murphy, 
10 N.C. App. 11, 177 8.E.2d 917 (1970). 

Stated in State v. Green, 2 N.C. App. 391, 163 
S.E.2d 14 (1968). 

§ 17-8. Issuance of writ without application. — When the ap PSN division 
or superior court division, or any judge of either division, has ev1 ence from any 
judicial pacers before such court or judge that any person within this State 
is illega y imprisoned or restrained of his liberty, it is the duty of said court or 
judge to issue a writ of habeas corpus for his relief, although no application be 
made for such writ. (1868-9, c. 116, s. 10; Code, s. 1632; Rev., s. 1826; C. S., s. 
2210; 1969, c. 44, s. 42.) 

When Illegal Imprisonment Appears. — If a 
case comes before the Supreme Court by appeal, 
or by certiorari, and upon the trial it appears that 
the prisoner was. suffering an _ illegal 
confinement in the penitentiary, it would be the 
duty of that court, by virtue of its supervisory 

power, and of this section, enacted to carry into 

effect this constitutional power of the Supreme 
Court, to issue the writ of habeas corpus, even 
of its own motion, and discharge the prisoner. In 
re Schenck, 74 N.C. 607 (1876). 
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ARTICLE 3. 

Writ. 

§ 17-9. Writ granted without delay. — Any court or juage empowered to 
grant the writ, to whom such applications may be presented, shall grant the writ 
without delay, unless it appear from the application itself or from the documents 
annexed that the person applying or for whose benefit it is intended is, by this 
Chapter, prohibited from prosecuting the writ. (1868-9, c. 116, s. 6; Code, s. 1628; 
hey.,.8.1821;.0..S., s. 2211.) 

Cross Reference. — As to when application the writ of habeas corpus when applied for in 
shall be denied, see § 17-4. accordance with statutory provisions. In re 

Duty of Court to Issue. — There can be no__ Boyett, 186 N.C. 415, 48 S.E. 789 (1904). 
doubt of the duty and power of the court to issue 

§ 17-10. Penalty for refusal to grant. — If any judge authorized by this 
Chapter to grant writs of habeas corpus refuses to grant such writ when legally 
applied for, every such judge shall forfeit to the party aggrieved two thousand 
Be Brees GF ars ($2,500). (1868-9, c. 116, s. 9; Code, s. 1631; Rev., s. 1828; 
AD eLe 2, 

The writ of habeas corpus always issues _ petition to a penalty of $2,500. In re Croom, 175 
when legally applied for, because this section N.C. 455, 95 S.E. 903 (1918). 
subjects a judge who refuses to entertain the Cited in McEachern v. McEachern, 210 N.C. 

98, 185 S.E. 684 (1936). 

§ 17-11. Sufficiency of writ; defects of form immaterial. — No writ of 
habeas corpus shall be disobeyed on account of any defect of form. It shall be 
sufficient — 

(1) If the person having the custody of the party imprisoned or restrained 
be designated either by his name of office, if he have any, or by his own 
name, or, if both such names be unknown or uncertain, he may be 
described by an assumed appellation, and anyone who may be served 
with the writ shall be deemed the person to whom it is directed, 
although it may be directed to him by a wrong name, or description, 
or to another person. 

(2) If the person who is directed to be produced be designated by name, or 
if his name be uncertain or unknown, he may be described by an 
assumed appellation or in any other way, so as to designate the person 
eugnded oe c. 116, ss. 7, 8; Code, ss. 1629, 1680; Rev., s. 1829; C. 
iy PARR 

§ 17-12. Service of writ. — The writ of habeas corpus may be served by any 
qualified elector of this State thereto authorized by the court or judge allowing 
the same. It may be served by delivering the writ, or a copy thereof, to the per- 
son to whom it is directed; or, if such person cannot be found, by leaving it, or a 
copy, at.the jail, or other place in which the party for whose relief it is in- 
tended is confined, with some under officer or other person or proper age; or, 
if none such can be found, or if the person attempting to serve the 
writ be refused admittance, by affixing a copy thereof in some conspicuous 
place on the outside, either of the dwelling house of the party to whom 
the writ is directed or of the place where the party is confined for whose relief it 
is sued out. (1868-9, c. 116, s. 32; Code, s. 1657; Rev., s. 1833; C. S., s. 2214.) 
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To Whom Issued. — The writ should be issued body of such party before the court or judge. 
to the person who has the immediate custody of | Wales v. Whitney, 114 U.S. 564, 5S. Ct. 1050, 29 
the petitioner with the power to produce the — L. Ed. 277 (1885). 

ARTICLE 4. 

Return. 

§ 17-13. When writ returnable. — Writs of habeas corpus may be made 
returnable at a certain time, or forthwith, as the case may require. If the writ 
be returnable at a certain time, such return shall be made and the party shall 
be produced at the time and place specified therein. (1868-9, c. 116, s. 31; Code, 
s. 1656; Rev., s. 1830; C. S., s. 2215.) 

§ 17-14. Contents of return; verification. — The person or officer on whom 
the writ is served must make a return thereto in writing, and, except where such 
person is a sworn public officer and makes his return in his official capacity, 
it must be meificd: by his oath. The return must state plainly and unequiv- 
ocally — 

(1) Whether he has or has not the party in his custody or under his power 
or restraint. 

(2) If he has the party in his custody or power, or under his restraint, the 
authority and the cause of such imprisonment or restraint, setting forth 
the same at large. 

(3) If the party is detained by virtue of any writ, warrant, or other written 
authority, a copy thereof shall be annexed to the return; and the original 
shall be produced and exhibited on the return of the writ to the court 
or judge before whom the same is returnable. 

(4) If the person or officer upon whom such writ is served has had the party 
in his power or custody, or under his restraint, at any time prior or 
subsequent to the date of the writ, but has transferred such custody 
or restraint to another, the return shall state particularly to whom, at 
what time, for what cause and by what authority such transfer took 
place. (1868-9, c. 116, s. 11; Code, s. 1633; Rev., s. 1831; C. S., s. 2216.) 

§ 17-15. Production of body if required. — If the writ requires it, the officer 
or person on whom the same has been served shall also produce the body of the 
party in his custody or power, according to the command of the writ, except in 
the case of the sickness of such party, as hereinafter provided. (1868-9, c. 116, 
s. 14; Code, s. 1636; Rev., s. 1832; C. S., s. 2217.) 

ARTICLE 5. 

Enforcement of Writ. 

§ 17-16. Attachement for failure to obey. —If the person or officer on whom 
any writ of habeas corpus has been duly served refuses or neglects to obey the 
same, by producing the body of the party named or described therein, and by 
making a full and explicit return thereto, within the time required, and no 
sufficient excuse is shown for such refusal or neglect, it is the duty of the court 
or judge before whom the writ has been made returnable, upon due proof of 
the service thereof, forthwith to issue an attachment against such person or 
officer, directed to the sheriff of any county within this State, and commanding 
him forthwith to apprehend such person or officer and bring him immediatel 
before such court or judge. On being so brought such person or officer shall 
be committed to close custody in the jail of the county where such court or judge 
may be, without being allowed the liberties thereof, until such person or officer 
make return to such writ and comply with any order that may be made by such 
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court or judge in relation to the party for whose relief the writ has been issued. 
(1868-9, c. 116, s. 15; Code, s. 1637; 

In General. — The attachment warranted by 
this section does not rest on the idea of 
punishing for a contempt of the judge, or court, 
but of compelling a return to the writ and a 
production of a body. It is a substitute for the 
provision in the old Habeas Corpus Act, which 
punished the officer or person refusing or 
neglecting to make due return, ‘“‘upon conviction 
by indictment,” with a fine of $500 for the first 
offense, and of $1,000, and incapacity to hold 
office, for the second. Ex parte Moore, 64 N.C. 
appx., 802 (1870). See also Ex parte Kerr, 64 N.C. 
appx., 816 (1870). 

ev., Ss. 1834; C. S., s. 2218.) 

order the arrest of the Governor of the State. Ex 
parte Moore, 64 N.C. appx., 802 (1870). 

Excuse for Refusal to Make Return. — 
Where a military officer detaining persons 
arrested in counties declared by the Governor to 
be in a state of insurrection, answered to a writ 
of habeas corpus, that he held them under the 
orders of the Governor, who had also ordered 
him not to obey the writ, it was held that such 
return was a sufficient excuse, under this 
section, and, therefore, that such officer was not 
liable to be attached. Ex parte Moore, 64 N.C. 
appx., 802 (1870). 

No Power to Arrest Governor. — Under the 
Habeas Corpus Act, a judge has no power to 

§ 17-17. Liability of judge refusing attachment. — If any judge willfully 
refuses to grant the writ of attachment, as provided for in § 17-16, he shall be 
liable to impeachment, and moreover shall forfeit to the party aggrieved twenty- 
ave St dollars ($2,500). (1870-1, ¢. 221, s. 2; Code, s. 1688; Rev., s. 1835; 
Rok 2219; | 

§ 17-18. Attachment against sheriff to be directed to coroner; procedure. 
— If a sheriff has neglected to return the writ agreeably to the command 
thereof, the attachment against him may be direttod to the coroner or to any 
other person to be designated therein, who shall have power to execute the same, 
and such sheriff, upon being brought up, may be committed to the jail of any 
Ey than his own. (1868-9, c. 116, s. 16; Code, s. 1689; Rev., s. 1836; C. 
iF ; 

Cross Reference. — As to requirement of 
coroner to act for sheriff in certain cases, see § 
152-8. 

§ 17-19. Precept to bring up party detained. — The court or judge by whom 
any such attachment may be issued may also at the same time, or afterwards, 
direct a precept to any sheriff, coroner, or other person to be designated therein, 
commanding him to bring forthwith before such court or judge the party, 
wherever to be found, for whose benefit the writ of habeas corpus has been 
granted. (1868-9, c. 116, s. 17; Code, s. 1640; Rev., s. 1887; C. S., s. 2221.) 

§ 17-20. Liability of judge refusing precept. — If any judge refuses to grant 
the precept provided for in § 17-19, he shall be liable to impeachment, and 
moreover shall forfeit to the Barly aggrieved twenty-five hundred dollars 
($2,500). (1870-1, c. 221, s. 3; Code, s. 1641; Rev., s. 1888; C. S., s. 2222.) 

§ 17-21. Liability of judge conniving at insufficient return. — If any judge 
grants the attachment, or the precept, and gives the officer or other person 
charged with the execution of the same verbal or written instructions not to 
execute the same, or to make any evasive or insufficient return, or any return 
other than that provided by law; or shall connive at the failing to make any 
return or any evasive or insufficient return, or any return other than that 
provided by law, he shall be liable to impeachment, and moreover shall forfeit 
to the party aggrieved twenty-five hundred dollars ($2,500). (1870-1, c. 221, s. 
4; Code, s. 1642; Rev., s. 1839; C. S., s. 2223.) 
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§ 17-22. Power of county to aid service. — In the execution of any such 
attachment, precept or writ, the sheriff, coroner, or other person to whom it ma 
be directed, may call to his aid the power of the county, as in other cases. (1868-9, 
c. 116, s. 18; Code, s. 1648; Rev., s. 1840; C. S., s. 2224.) 

Editor’s Note. — The posse comitatus is 
discussed in Worth v. Commissioners of Craven 
County, 118 N.C. 112, 24 S.E. 778 (1896). 

men of the county in which the writ is to be 
executed. Ex parte Moore, 64 N.C. appx., 802 
(1870). 

Means “Men of the County”. — The power 
of the county, or ‘“‘posse comitatus,” means the 

5 

§ 17-23. Obedience to order of discharge compelled. — Obedience to a 
judgment or order for the discharge of a ee or person restrained of his 
libert , pursuant to the provisions of this Chapter, may be enforced by the court 
or judge by attachment in the same manner and with the same effect as for a 
neglect to make return to a writ of habeas corpus; and the person found guilty 
of such disobedience shall forfeit to the party aggrieved two tienes five 
hundred dollars ($2,500), besides any special damages which such party may 
have sustained. (1868-9, c. 116, s. 24; Code s. 1649; Rev., s. 1841; C. S., 
S. 2225.) 

§ 17-24. No civil liability for obedience. — No officer or other person skall 
be liable to any civil action for obeying a Paar eat or order of discharge upon 
writ of habeas corpus. (1868-9, c. 116, s. 25; Code, s. 1650; Rev., s. 1842; C. S., 
s. 2226.) 

§ 17-25. Recommittal after discharge; penalty. — If any person shall 
knowingly again imprison or detain one who has been set at large upon any writ 
of habeas corpus, for the same cause, other than by the legal process or order 
of the court wherein he is bound by recognizance to appear, or of any other court 
having jurisdiction in the case, he shall be guilty of a misdemeanor. (1868-9, c. 
116, s. 26; Code, s. 1651; Rev., s. 3581; C. S., s. 2227.) 

Cross Reference. — See also § 17-38 and the 
note thereto. 
When Rearrest Valid. — A party, set at large 

by writ of habeas corpus, upon the ground that 
the judgment of imprisonment was void for want 

of jurisdiction in the court, may be again 
arrested for the same cause upon legal process 
of a court having jurisdiction. State ex rel. 
Barbee v. Weatherspoon, 88 N.C. 19 (1883). 

§ 17-26. Disobedience to writ or refusing copy of process; penalty. — If any 
person to whom a writ of habeas corpus is directed shall neglect or refuse to 
make due return thereto, or to bring the body of the party detained according 
to the command of the writ without delay, or shall not, within six hours after 
demand made therefor, deliver a copy of the commitment or cause of detainer, 
such person shall, upon conviction on indictment, be fined one thousand dollars 
($1,000), or imprisoned not exceeding 12 months, and if such person be an officer, 
shall moreover be removed from office. (1868-9, c. 116, s. 27; Code, s. 1652; Rev., 
8. 3597;°CS., 8s: 22283} 

§ 17-27. Penalty for false return. — If any person shall make a false return 
to a writ of habeas corpus, he shall be guilty of a misdemeanor. (1868-9, ce. 116, 
S. 28; Code, s. 1653; Rev., s. 3582; C. S., s. 2229.) 

§ 17-28. Penalty for concealing party entitled to writ. — If anyone having 
in his custody, or under his power, any party who, by law, would be entitled to 
a writ of habeas corpus, or for whose relief such writ shall have been issued, 
shall, with intent to elude the service of such writ, or to avoid the effect thereof, 
transfer the party to the custody, or put him under the power or control, of 
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another, or shall conceal or change the place of his confinement, or shall 
knowingly aid or abet another in so doing, he shall be guilty of a misdemeanor. 
(1868-9, c. 116, ss. 29, 30; Code, ss. 1654, 1655; Rev., s. 3588; C. S., s. 2230.) 

ARTICLE 6. 

Proceedings and Judgment. 

§ 17-29. Notice to interested parties. — When it appears from the return to 
the writ that the party named therein is in custody on any process, or by reason 
of any claim of right, under which any other REERGR has an interest in continuing 
his imprisonment or restraint, no order shall be made for his discharge until it 
appears that the person so interested, or his attorney, if he have one, has had 
reasonable notice of the time and place at which such writ is returnable. (1868-9, 
emltOasie. 1510-1, c. 221, s..1; Code; s. 1684; Rev., s. 1843; C. S.,.s. 2231) 

§ 17-30. Notice to district attorney. — When it appears from the return that 
such party is detained upon any criminal accusation, the court or judge may, if 
he thinks proper, make no order for the discharge of such party until sufficient 
notice of the time and place at which the writ has been returned, or is made 
returnable, is given to the district attorney of the district in which the person 
prosecuting the writ is detained. (1868-9, c. 116, s. 138; Code, s. 1635; Rev., s. 1844; 
ite. eeeess, 19738, ¢. 47, s. 2.) 

Editor’s Note. — The 1973 amendment the court may continue the hearing for a 
substituted “district attorney” for “solicitor.” reasonable time to give the solicitor (now district 

Hearing May Be Continued. — If it appears attorney) an opportunity to examine into the 
from the return on a writ of habeas corpus that case. State v. Jones, 118 N.C. 669, 18 S.E. 249 
the petitioner is detained on a criminal charge, (1898). 

§ 17-31. Subpoenas to witnesses. — Any party to a proceeding on a writ of 
habeas corpus may procure the attendance of witnesses at the hearing, by 
subpoena, to be issued by the clerk of any superior court, under the same rules, 
regulations and penalties prescribed by law in other cases. (1868-9, c. 116, s. 34; 
Code, s. 1659; Rev., s. 1845; C. S., s. 2233.) 

Cross Reference. — As to issuance of 

subpoenas, see 8§ 7A-103, 8-59. 

§ 17-32. Proceedings on return; facts examined; summary hearing of 
issues. — The court or judge before whom the party is brought on a writ of 
habeas corpus shall, immediately after the return thereof, examine into the facts 
contained in such return, and into the cause of the confinement or restraint of 
such party, whether the same has been upon commitment for any criminal or 
supposed criminal matter or not; and if issue be taken upon the material facts 
in the return, or other facts are alleged to show that the imprisonment or 
detention is illegal, or that the party imprisoned is entitled to his discharge, the 
court or judge shall proceed, in a summary way, to hear the allegations and 
proofs on both sides, and to do what to juan Pe ede in delivering, bailin 
or remanding such party. (1868-9, c. 116, s. 19; Code, s. 1644; Rev., s. 1846; C. 
S., S. 2234.) 

Proceedings Must Be Summary. —_ be summary and prompt to be useful, and if an 
Proceedings under the writ of habeas corpus, action could be arrested by an appeal, they 
which have for their principal object a release of | would lose many of their most beneficial results. 
a party from illegal restraint, must necessarily State v. Miller, 97 N.C. 451, 1 S.E. 776 (1887). 
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Hearing Not Perfunctory. — The words of 
the section preclude the idea that such hearing 
shall be perfunctory and merely formal. In re 
Bailey, 203 N.C. 362, 166 S.E. 165 (1932). 

Hearing Confined to Record. — The hearing 
is confined to the record and judgment, and 
relief may be afforded only when on the record 
itself the judgment is one clearly and manifestly 
beyond the power of the court, a statement of 
the doctrine supported in numerous and 
authoritative decisions here and elsewhere. In re 
Schenck, 74 N.C. 607 (1876); Ex parte McCown, 
139 N.C. 95, 51 S.E. 957 (1905); In re Croom, 175 
N.C. 455, 95 S.E. 903 (1918); In re Coy, 127 U.S. 
731, 8S. Ct. 1268, 32 L. Ed. 274 (1888); In re 
Swan, 150 U.S. 687, 148. Ct. 225, 37 L. Ed. 1207 
(1893). 
Same — Questions Open to Inquiry. — 

Where the petitioner in habeas corpus 
proceedings is held under a final sentence of a 
court, a commitment of contempt or other, the 
only questions open to inquiry at the hearing are 
whether on the record the court had jurisdiction 
of the matter and whether on the facts disclosed 
in the record and under the law applicable to the 
case in hand, the court has exceeded its powers 
in imposing the sentence whereof the petitioner 
complains. State v. Hooker, 183 N.C. 768, 111 

S.E. 351 (1922). 
Evidence Not Reviewable. — As was held in 

State v. Dunn, 159 N.C. 470, 74 S.E. 1014 (1912), 
the Supreme Court cannot review the evidence 
or other matters in a criminal case in habeas 
corpus proceedings, but only the jurisdiction of 
the court and the validity of the judgment which 
is attacked. State v. Burnette, 173 N.C. 734, 91 
S.E. 364 (1917). 

Question of Insanity Determined. — When 
the petitioner in habeas corpus has_ been 
adjudged insane and her detention is ordered by 
a court of lunacy of another state, the judge of 
the superior court in this State by whom the 
proceedings of habeas corpus are heard should 
determine the validity of the order of the 
adjudication of insanity when the same is 
properly presented to him, and this is the 
determinative question inyolved, and upon 
failure to have done so the case will be 
remanded. In re Chase, 193 N.C. 450, 187 S.E. 
305 (1927). 

Discretion of Judge. — The quantum of 
evidence and the number of witnesses to be 
examined must necessarily be left also to the 
sound discretion of the judge who hears the writ, 
and his action in that regard cannot be reviewed. 
State v. Herndon, 107 N.C. 934, 12 S.E. 268 
(1890). See also In re Bailey, 203 N.C. 362, 166 
S.E. 165 (1932). 

Presumption of Innocence and Burden of 

Proof. — The presumption of innocence applies 
only on a trial, and does not avail to furnish a 
presumption that the detention of a party on 
regular process, when the committing officer 

CH. 17. HABEAS CORPUS § 17-32 

has jurisdiction, is illegal; therefore, where, 
upon the return of a sheriff to a writ of habeas 
corpus, it appeared that the petitioners were in 
custody on a mittimus, regular in every way, 
from a justice of the peace, for failure to give 
bond for their appearances at the next term of 
the superior court to answer a criminal charge 
of which the court had jurisdiction, the 
detention, nothing else appearing, was clearly 
legal, and the burden was upon the petitioner to 
show wherein it was illegal, and not upon the 
State to show that they were lawfully in custody. 
State v. Jones, 113 N.C. 669, 18 S.E. 249 (1893). 

No Appeal Lies. — Appeal to the Supreme 
Court will not lie from the refusal of a superior 
court judge to discharge the defendant from 
custody in proceedings in habeas corpus, the 
remedy being by a petition for a writ of 
certiorari which is addressed to the sound 
discretion of the Supreme Court. State v. 
Burnette, 173 N.C. 734, 91 S.E. 364 (1917); In re 
Croom, 175 N.C. 455, 95 S.E. 903 (1918). 

Constitutional Provision. — In _ habeas 
corpus proceedings wherein upon the hearing 
are involved questions of law or legal inference, 
and judgment is a denial of a legal right, it may 
be reviewed by the Supreme Court by virtue of 
the N.C. Const., Art. IV, § 12, under the power 
given to the court to “issue any remedial writs 
necessary to give it general supervision and 
control over the proceedings of inferior courts.” 
In re Holley, 154 N.C. 163, 69 S.E. 872 (1910). 

Petitioner Serving Sentence under Void 
Judgment Is Entitled to Immediate Release. — 
Where upon habeas corpus it appears that 
petitioner is serving a sentence under a void 
judgment, petitioner is entitled to his immediate 
release. In re Burton, 257 N.C. 534, 126 S.E.2d 
581 (1962). 

Release of Person Committed to State 
Mental Institution. — A person committed to a 
State mental institution under Chapter 122 may 
not invoke the provisions of § 35-4 for a 
determination of the restoration of sanity by a 
jury trial as a condition precedent to his release, 
the proper remedy being by habeas corpus under 
this section. In re Harris, 241 N.C. 179, 84 S.E.2d 
808 (1954). 

Writ of Certiorari Proper Remedy. — Where 
it appears that, upon the return of the writ, the 
judge declined to hear evidence or investigate 
the charge, the writ of certiorari should issue. 
Walton v. Gatlin, 60 N.C. 310 (1864); Ex parte 
Biggs, 64 N.C. 202 (1870); State v. Jefferson, 66 
N.C. 309 (1872); State v. Herndon, 107 N.C. 934, 
12 S.E. 268 (1890). 

The remedy given under the constitutional 
power conferred upon the Supreme Court to 
review a judgment in habeas corpus proceedings 
in matters not involving the care and custody of 
children, N.C. Const., Art. IV, § 12, shall only be 
exercised by certiorari. In re Holley, 154 N.C. 
163, 69 S.E. 872 (1910). 
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Same — When Denied. — A petition for 
certiorari in the Supreme Court will be denied in 
habeas corpus proceedings when it appears 
therefrom that the prisoner is not entitled to his 
discharge. In re Croom, 175 N.C. 455, 95 S.E. 903 
(1918). 

If the judge, upon the investigation of the 
evidence on a petition for habeas corpus, 
adjudges that there is or is not probable cause, 
and admits or refuses to admit to bail, no appeal 
or certiorari lies, either in favor of the State or 
the petitioner. Walton v. Gatlin, 60 N.C. 310 
(1864); State v. Miller, 97 N.C. 451, 1 S.E. 776 
(1887); State v. Herndon, 107 N.C. 934, 12 S.E. 
268 (1890). 

In habeas corpus proceedings, where it 
appears from the application for certiorari in the 
Supreme Court, or the documents annexed 
thereto, that the petition is determined under a 
final judgment of a competent tribunal, the writ 
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will be denied in the Supreme Court. In re 
Holley, 154 N.C. 163, 69 S.E. 872 (1910). 

Proceeding Where Judgment Reversed. — If, 
upon certiorari, the court reverses and sets aside 
the judgment of the court below, and the 
proceedings are remanded, no procedendo issues 
to any particular judge, but the petitioner can 
exercise his statutory right to apply, de novo, to 
any judge authorized to grant the writ of habeas 
corpus. State v. Herndon, 107 N.C. 934, 12 S.E. 
268 (1890). 

Judicial Review of Questions of Law. — In 
deciding questions which arise under writs of 
habeas corpus the judiciary may review and 
control the action of the Governor in regard to 
points of law; but cannot interfere with such 
action in regard to any matter within the 
discretion of the Governor. In re Hughes, 61 
N.C. 57 (1867). 

§ 17-33. When party discharged. — If no legal cause is shown for such 
imprisonment or restraint, or for the continuance thereof, the court or judge 
shall discharge the party from the custody or restraint under which he is held. 
But if it appears on the return to the writ that the party is in custody PY. virtue 

0) of civil process from any court legally constituted, or issued by nit 
the course of judicial proceedings before him, authorized by law, suc 

icer in 
party can 

be discharged only in one of the following cases: 
(1) Where the jurisdiction of such court or officer has been exceeded, either 

as to matter, place, sum or person. 
(2) Where, though the original imprisonment was lawful, yet by some act, 

omission or event, which has taken place afterwards, the party has 
become entitled to be discharged. 

(3) Where the process is defective in some matter of substance required by 
law, rendering such process void. 

(4) Where the process, though in proper form, has been issued in a case not 
allowed by law. 

(5) Where the person, having the custody of the party under such process, 
is not the person empowered by law to detain him. 

(6) Where the process is not authorized by any judgment, order or decree 
of any court, nor by el ea of law. (1868-9, c. 116, s. 20; Code, 
s. 1645; Rev., s. 1847; 

Cross Reference. — See also note to § 17-82. 

Imprisonment for Contempt. — It was held 
in Ex parte Summers, 27 N.C. 149 (1844), that 
in a case of imprisonment for contempt, where 
the court states the facts upon which it proceeds, 
a reviewing tribunal may, on a habeas corpus, 
discharge the party if it appears plainly that the 
facts do not amount to a contempt. State v. 
Queen, 91 N.C. 659 (1884). 

Sentence Partly Void. — Where a prisoner is 
detained by virtue of a sentence in part valid and 
part otherwise, he may not be liberated on 
habeas corpus until he shall have served the 
valid portion of his sentence, and he shall be 
remanded when it appears that the time during 
which he may legally be detained has not 

, 8. 2235.) 

expired. State v. Hooker, 183 N.C. 763, 111 S.E. 

351 (1922). 

State Cannot Appeal. — The State cannot 
appeal from an order in habeas corpus 
proceedings discharging from imprisonment one 
convicted of crime. Proceedings in habeas 
corpus, the object of which is to release a person 
from illegal restraint, must necessarily be 
summary to be useful, and if action could be 
arrested by an appeal upon the part of the State, 
the great writ of liberty would be deprived of its 
most beneficial results. State v. Miller, 97 N.C. 
451, 1 S.E. 776 (1887); In re Williams, 149 N.C. 
436, 63 S.E. 108 (1908). 

The recovery from a mental disease after 
commitment to an institution would seem to be 
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§ 17-32. In re Harris, 241 N.C. 179, 84 S.E.2d 808 an event “which has taken place afterwards,” 
(1954). within the meaning of subdivision (2) of this 

section, entitling an inmate to discharge under 

§ 17-34. When party remanded. — It is the duty of the court or judge 
forthwith to remand the party, if it appears that he is detained in custody, 
either — 

(1) By virtue of process issued by any court or judge of the United States, 
in a case where such court or judge has exclusive jurisdiction. 

(2) By virtue of the final judgment or decree of any competent court of civil 
or criminal jurisdiction, or of any execution issued upon such judgment 
or decree. 

(3) For any contempt specially and Dey charged in the commitment by 
some court, officer or body having authority to commit for the contempt 
so charged. 

(4) That the time during which such party may be legally detained has not 
expired. (1868-9, c. 116, s. 21; Code, s. 1646; Rev., s. 1848; C.S., s. 2236.) 

Cross Reference. — See also § 17-4, when 
application for writ shall be denied. 
Judgment Imports Verity. — A judgment in 

habeas corpus imports verity, and it cannot be 

collaterally impeached. In re Croom, 175 N.C. 
455, 95 S.E. 9038 (1918). 

§ 17-35. When the party bailed or remanded. — If it appears that the party 
has been legally committed for any criminal offense, or if it appears by the 
testimony offered with the return of the writ, or upon the hearing thereof, that 
the party is guilty of such an offense, although the commitment is irregular, 
the court or judge shall proceed to let such party to bail, if the case is bailable 
and good bail is offered; if not, the court or judge shall forthwith remand such 
party to the custody or place him under the restraint from which he was taken, 
if the person or officer, under whose custody or restraint he was, is legally 
entitled thereto; if not so entitled, the court or judge shall commit such party 
to the custody of the officer or person legally entitled thereto. (1868-9, c. 116, 
s, 22; Code, s. 1647; Rev., s. 1849; CG. S:,'s.:2237.) 

Judge May Admit to Bail. — Any person 
charged (but not convicted) of any crime 
whatever may be admitted to bail if the judge, 
upon hearing the testimony upon a writ of 
habeas corpus, adjudges that, upon the facts 
developed, the petitioner .is entitled to be 
released on bail. State v. Herndon, 107 N.C. 934, 

12 S.E. 268 (1890). And although a sentence is 

not valid the defendant may not be 
unconditionally released, as the court may hold 

him to bail. State v. Burnette, 173 N.C. 734, 91 
S.E. 364 (1917). 
No Discharge after Indictment. — Of course, 

after indictment found, the judge cannot 
absolutely discharge the prisoner in any case, 
however clear a case of innocence may be made 
out, but must require his appearance at the next 
term of court. State v. Herndon, 107 N.C. 934, 
12 S.E. 268 (1890). 

§ 17-36. Party held in execution not to be discharged. — When a writ of 
habeas corpus cum causa issues and the sheriff or other officer to whom it is 
directed returns upon the same that the prisoner is condemned, by judgment 
given against him, and held in custody by virtue of an execution issued against 
him, the prisoner shall not be let to bail but shall be presently remanded, where 
he shall remain until discharged in due course of law. (2 Hen. V, ¢. 2; R. C., ¢. 
31, s. 111; Code, s. 937; Rev., s. 1850; C. S., s. 2238.) 

§ 17-37. When party ill, cause determined in his absence. — When, from 
the illness or infirmity of the person directed to be produced by a writ of habeas 
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corpus, such person cannot, without danger, be brought before the court or 
judge where the writ is made returnable, the party in whose custody he is may 
state the fact in his return to the writ; and if the court or judge is satisfied of 
the truth of the allegation, and the return is otherwise sufficient, the court or 
judge shall proceed to decide on such return and to dispose of the matter in the 
Same manner as if the body had been produced. (1868-9, c. 116, s. 23; Code, s. 
1648; Rev., s. 1851; C. S., s. 2239.) 

§ 17-38. No second committal after discharge; penalty. — No person who 
has been set at large upon any writ of habeas corpus shall be again imprisoned 
or detained for the same cause by any person whatsoever other than by the legal 
order or process of the court wherein he shall be bound by recognizance to 
ae or of any other court having jurisdiction in the case, under the penalty 
of two thousand five hundred dollars ($2,500) to the party aggrieved thereby. 
(1868-9, c. 116, s. 26; Code, s. 1651; Rev., s. 1852; C. ¢° s. 2240.) 

Cross Reference. — As to recommittal after 
discharge, see § 17-25. ; 

Surrender by Sureties. — Where the 
defendant was not originally liable to arrest and 
had been discharged upon habeas corpus, he 
cannot be held upon a surrender by his sureties. 
Ledford v. Emerson, 143 N.C. 527, 55 S.E. 969 

When Rearrest Permissible. — According to 
the express terms of this section, a party once 
discharged may be again arrested and 
imprisoned for the same cause, provided it be 
done by the legal order or process of a court of 
competent jurisdiction. State v. Weatherspoon, 
88 N.C. 19 (1888). 

(1906). 

ARTICLE 7. 

Habeas Corpus for Custody of Children in Certain Cases. 

§§ 17-39 to 17-40: Repealed by Session Laws 1967, c. 1153, s. 1. 

Cross Reference. — As to action or 
proceeding for custody of minor child, see 8§ 
50-13.1 to 50-13.8. 

ARTICLE 8. 

Habeas Corpus Ad Testificandum. 

§ 17-41. Authority to issue the writ. — Every court of record has power, 
upon the application of any party to any suit or pEvee rains civil or criminal, 
Espding in such court, to issue a writ of habeas corpus, for the purpose of 
ringing before the said court any prisoner who may be detained in any jail or 

prison within the State, for any cause, except a prisoner under sentence for a 
capital felony, to be examined as a witness in such suit or proceeding in behalf 
of the party making the application. 

Such writ of habeas corpus may be issued by any magistrate or clerk of the 
Superior court, upon application as provided in this section, to bring any person 
confined in the jail or prison of the same county where such magistrate or clerk 
may reside, to be examined as a witness before such magistrate or clerk. 

In cases where the testimony of any prisoner is needed in a proceeding before 
a magistrate, or a clerk, and such person is confined in a county in which such 
magistrate or clerk does not reside, application for habeas corpus to testify ma 
be made to any justice or judge of the General Court of Justice. (1868-9, c. 116, 
ss. 37, 38; Code, ss. 1663, 1664; Rev., ss. 1855, 1856; C. S., s. 2248; 1969, c. 44, 
B. 43; 1971, c. 528, s. 3.) 
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An Inherent Power. — The right to bring a 
person, whose presence is necessary, before a 
court for the exercise of its powers is inherent 
in every court of general jurisdiction, and its 
exercise is essential to the preservation of its 
power and dignity. State v. Hoskins, 77 N.C. 530 
(1877); Harkins v. Cathey, 119 N.C. 649, 26 S.E. 
136 (1896). 
No Application to State. — This section 

applies only to parties strictly so called, and not 
to the State. Ex parte Harris, 73 N.C. 65 (1875), 

citing State v. Adair, 68 N.C. 68 (1878). 

Murderer Is Competent Witness. — One who 
has been convicted of murder, and is under 
sentence of death, is a competent witness; and 
the solicitor (now district attorney) for the State 

§ 17-42. Contents of application. 

CH. 17. HABEAS CORPUS § 17-46 

is entitled to a habeas corpus to bring such 
condemned prisoner into court for the purpose 
of testifying before the grand jury. Ex parte 
Harris, 73 N.C. 65 (1875). 

Saime — Objection Untenable. — When the 
State has procured the attendance of a witness 
under sentence of death, the objection by the 
defendant that he could not be procured by writ 
of habeas corpus ad testificandum under this 
section is untenable, this not applying to the 
State; nor will objection avail that the time set 

for the execution had passed, and the witness, 
being dead in the eyes of the law, could not 
testify, the witness having been present and 
having testified. State v. Jones, 176 N.C. 702, 97 
S.E. 32 (1918). y 

The application for the writ shall be 
made by the party to the suit or proceeding in which the writ is required, or by 
his agent or attorney. It must be verified by the applicant; and shall state— 

(1) The title ae nature of the suit or proceeding in regard to which the 
testimony of such prisoner is desired. 

(2) That the testimony of such prisoner is material and necessary to such 
party on the trial or hearing of such suit or proceeding, as he is advised 
by counsel and verily believes. (1868-9, c. 116, s. 39; Code, s. 1665; Rev., 
S857; GC. S.; sez2a4)) 

§ 17-43. Service of writ. — The writ of habeas corpus to testify shall be 
served by the same person, and in like manner in all respects, and enforced by 
the court or officer issuing the same as prescribed in this Chapter for the service 
and enforcement of the writ of habeas corpus cum causa. (1868-9, c. 116, s. 40; 
Code, s. 1666; Rev., s. 1858; C. S., s. 2245.) 

Cross Reference. — As to service of writ in 

habeas corpus proceedings, see § 17-12. 

§ 17-44. Applicant to pay expenses and give bond to return. — The service 
of the writ shall not be complete, however, unless the applicant for the same 
tenders to the person in whose custody the prisoner may be, if such person is 
a sheriff, coroner, or marshal, the fees and expenses allowed by law for bringing 
such prisoner, nor unless he also gives bond, with sufficient security, to such 
sheriff, coroner, or marshal, as the case may be, conditioned that such applicant 
will pay the charges of carrying back such prisoner. (1868-9, c. 116, s. 41; Code, 
s. 1667; Rev., s. 1859; C. S., s. 2246; 1971, c. 528, s. 4.) 

§ 17-45. Duty of officer to whom writ delivered or on whom served. — It 
is the duty of the officer to whom the writ is delivered or upon whom it is served, 
whether such writ is directed to him or not, upon payment or tender of the 
charges allowed by law, and the delivery or tender of the bond herein prescribed, 
to obey and return such writ according to the exigency thereof upon pain, on 
refusal or neglect, to forfeit to the party on whose application the same has been 
issued the sum of five hundred dollars ($500.00). (1868-9, c. 116, s. 42; Code, s. 
1668; Rev., s. 1860; C. S., s. 2247.) 

§ 17-46. Prisoner to be remanded. After having testified, the prisoner 
shall be remanded to the prison from which he was taken. (1868-9, c. 116, s. 43; 
Code, s. 1669; Rev., s. 1861; C. S., s. 2248.) 
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Chapter 17A. 

Law-Enforcement Officers. 

§ 17A-1 

Sec. 
17A-1. Findings and policy. 
17A-2. Definitions. 
17A-3. North Carolina Criminal Justice 

Training and Standards Council 
established; members; terms; 
vacancies. 

17A-4. Compensation. 

Sec. 
17A-5. Chairman; vice-chairman; other 

officers; meetings; reports. 
17A-6. Powers. 
17A-7. Required standards. 
17A-8. Grants under the supervision of Council 

and the State. 
17A-9. Donations and appropriations. 

§ 17A-1. Findings and policy. — The General Assembly finds that the 
administration of criminal justice is of statewide concern, and that proper 
administration is important to the health, safety and welfare of the people of 
the State and is of such nature as to require education and training of a 
pectin nature. It is in the public interest that such education and training 
e made available to persons who seek to become criminal justice officers, 

persons who are serving as such officers in a temporary or probationary 
capacity, and persons already in regular service. (1971, c. 963, s. 1.) 

This Chapter Is Applicable to Police Officers 
Appointed by Director of Department of 
Administration under § 143-340. — See opinion 
of Attorney General to Mr. John Faircloth, 
Director, N.C. Criminal Justice Training and 
Standards Council, 43 N.C.A.G. 99 (1978). 

Officers Subject to Requirements’ of 
Criminal Justice Training and Standards 

Council. — Special peace officers appointed for 
conservation and development pursuant to 8 

113-28.1 and forest rangers appointed pursuant 
to Article 4, Chapter 118, General Statutes, and 
similar law-enforcement officers employed by 
the State or agencies thereof, who have the 

power of arrest, are subject to the requirements 
of the North Carolina Criminal Justice Training 
and Standards Council. Opinion of Attorney 
General to Mr. John Faircloth, Director, N.C. 
Criminal Justice Training and Standards 
Council, 43 N.C.A.G. 179 (1978). 

§ 17A-2. Definitions. — Unless the context clearly otherwise requires, the 
following definition applies in this Chapter: ‘Criminal justice system”’ means the 
State and local law-enforcement agencies, the State and local police traffic 
service agencies, the State correctional agencies, the jails and other correctional 
pegacies ae by local governments, except constitutional officers. (1971, 
Cc. cod eA 

§ 17A-3. North Carolina Criminal Justice Training and Standards Council 
established; members; terms; vacancies. — (a) There is hereby established the 
North Carolina Criminal Justice Training and Standards Council, hereinafter 
called “the Council’ in the Executive Office of the Governor (or the Department 
of Justice). The Council shall be composed of 21 members as follows: 

(1) Sheriffs. — Five sheriffs or other individuals serving in sheriffs’ 
departments, one of whom shall be selected by the North State Law 
Enforcement Officers Association and four selected by the North 
Carolina Sheriffs’ Association. 

(2) Police Officers. — Five police chiefs or other individuals serving in police 
departments, one of whom shall be selected by the North State Law 
Enforcement Officers Association and four selected by the North 
Carolina Association of Police Executives. 

(3) Departments. — A representative of the Department of Justice to be 
selected by the Attorney General; a representative of the Department 
of Motor Vehicles to be selected by the Commissioner of Motor 
Vehicles; a representative for the correctional system to be selected by 
the Governor; a representative for the court system to be selected by 
the Chief Justice. 
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(4) At-Large Groups and Ex Officio Members. — Three members at large 
to be selected by the Governor. The Director of the Institute of 
Government and the Director of Law-Enforcement Training in the 
Department of Community Colleges, the Director of Criminal Justice 
Programs at East Carolina University and the Director of Criminal 
Justice Programs of North Carolina University at Charlotte, who shall 
be permanent members of the Council. 

(b) The members shall be appointed for staggered terms and the initial 
appointments shall be made prior to September 1, 1971, and the appointees’ shall 
hold office until July 1 of the year in which their respective terms expire and 
until their successors are appointed and qualified as provided hereafter: 

For the terms of one year: one member from subdivision (1) of subsection (a), 
one member from subdivision (2) of subsection (a), one from subdivision (8) 
representing the Department of Motor Vehicles, one from subdivision (8) 
representing the court system, and one from subdivision (4) appointed by the 
Governor. 

For the terms of two years: two members from subdivision (1) of subsection 
(a), two members from subdivision (2) of subsection (a), one from subdivision 
(3) representing the Department of Justice, and one from subdivision (4) 
appointed by the Governor. 

For the terms of three years: two members from subdivision (1) of subsection 
(a), two members from subdivision (2) of subsection (a), one member from 
subdivision (8) representing the correctional system, and one from subdivision 
(4) appointed by the Governor. 

Thereafter, as the term of each member expires, his successor shall be 
appointed for a term of three years. Notwithstanding the appointments for a 
term of years, each member shall serve at the will of the appointing authority. 

The Director of the Institute of Government, the Director of 
Law-Enforcement Training of the Department of Community Colleges, the 
Directors of Criminal Justice Programs at East Carolina University and the 
University of North Carolina at Charlotte shall be continuing members of the 
Council during their tenure as Director. 
Members of the Council who are public officers shall serve ex officio and shall 

perform their duties on the Council in addition to the duties of their office. 
(c) Vacancies in the Council occurring for any reason shall be filled, for the 

unexpired term, by the authority making the original appointment of the person 
causing the vacancy. (1971, c. 963, .s. 3.) 

§ 17A-4. Compensation. — Members of the Council who are State officers 
or employees shall receive no compensation for serving on the Council, but shall 
be reimbursed for their expenses In accordance with G.S. 138-6. Members of the 
Council who are full-time salaried public officers or employees other than State 
officers or employees shall receive no compensation for serving on the Council, 
but shall be reimbursed for their expenses in accordance with G.S. 138-5(b). All 
other members of the Council shall receive compensation and reimbursement 
for expenses in accordance with G.S. 138-5. (1971, c. 968, s. 4.) 

§ 17A-5. Chairman; vice-chairman; other officers; meetings; reports. — (a) 
The Governor shall designate one of the members of the Council as chairman 
upon its creation, and shall appoint or reappoint the chairman each July 1 
thereafter. 

(b) The Council shall select a vice-chairman and such other officers and 
committee chairmen from among its members, as it deems desirable, at the first 
regular meeting of the Council after its creation and at the first regular netaeg 
after July 1 of each year thereafter. Nothing in this subsection, however, sha 
prevent the creation or abolition of committees or offices of the Council, other 
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than the office of vice-chairman, as the need may arise at any time during the 
year. 

(c) The Council shall hold at least four regular meetings per year upon the 
call of the chairman. Special meetings shall be held upon the call of the chairman 
or the vice-chairman, or upon the written request of five members of the Council. 

(d) The activities and recommendations of the Council with respect to 
standards for criminal justice training shall be treated as appropriate in regular 
and special reports made by the Council. The Council, however, shall present 
special reports and recommendations to the Governor or the General Assembly, 
or both, as the need may arise or as the Governor or General Assembly may 
request. (1971, c. 963, s. 5.) 

§ 17A-6. Powers. — In addition to powers conferred upon the Council 
elsewhere in this Chapter, the Council shall have the power to: 

(1) Promulgate rules and regulations for the administration of this Chapter 
including the authority to require the submission of reports and 
information by criminal justice agencies and departments within this 
State relevant to employment, education and training. 

(2) Establish minimum educational and training standards for employment 
as a criminal justice officer: (i) in temporary or probationary status, and 
(ii) in permanent positions. 

(3) Certify persons as being qualified under the provisions of this Chapter 
to be criminal justice officers. 

(4) Consult and cooperate with counties, municipalities, agencies of this 
State, other governmental agencies, and with universities, colleges, 
junior colleges, and other institutions concerning the development of 
criminal justice training schools and programs or courses of instruction. 

(5) To establish minimum standards and levels of education or equivalent 
experience for all criminal justice instructors, teachers or professors. 

(6) Conduct and stimulate research by public and private agencies which 
shall be designed to improve education and training in the 
administration of criminal justice. 

(7) Make recommendations concerning any matters within its purview 
pursuant to this Chapter. 

(8) Employ a director and such other personnel as may be necessary in the 
performance of its functions. 

(9) Appoint such advisory committees as it may deem necessary. 
(10) Make such evaluations as may be necessary to determine if 

governmental units are complying with the provisions of this Chapter. 
(11) Adopt and amend bylaws, consistent with law, for its internal 

management and control. 
(12) Enter into contracts and do such things as may be necessary and 

incidental to the administration of its authority pursuant to this 
Chapter. (1971, c. 9638, s. 6.) 

§ 17A-7. Required standards. — (a) Criminal justice officers already serving 
under permanent appointment on July 1, 1971, shall not be required to meet any 
requirement of subsections (b) and (c) of this section as a condition of tenure 
or continued employment, nor shall failure of any such criminal justice officers 
to fulfill such requirements make him ineligible for any promotional examination 
for which he is otherwise eligible. The legislature finds, and it is hereby declared 
to be the policy of this Chapter, that such criminal justice officers have satisfied 
such requirements by their experience. It is the intent of this Chapter that all 
officers employed, after the Council has adopted the required standards, shall 
meet the requirements of this Chapter, provided that the Council shall not 
enforce its standards until after training facilities are available for personnel 
to comply with the standards. 
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(b) At the earliest practicable time, the Council-shall provide, by regulation, 
that no person shall be appointed as a criminal justice officer, except on a 
temporary or probationary basis, unless such person has satisfactorily 
completed an initial preparatory program of training at a school approved by 
the Council. No criminal justice officer who lacks the education and training 
qualifications required by the Council may have his temporary or probationary 
employment extended beyond one year by renewal of ee RM. or otherwise. 

(c) In addition to the requirements of subsection (b), of this section, the 
Council, by rules and regulations, shall fix other qualifications for: the 
employment and retention of criminal justice officers, including minimum age, 
education, physical and mental standards, citizenship, good moral character, 
experience, and such other matters as relate to the competence and reliability 
of persons to assume and discharge the responsibilities of criminal justice 
officers, and the Council shall prescribe the means for presenting evidence of 
fulfillment of these requirements. 
Where minimum general educational standards are not met, yet the individual 

shows potential and a willingness to achieve the standards by extra study, they 
may be waived by the Council for the amount of time it will take to achieve the 
standards required. 

(d) The Council may issue a certificate evidencing satisfaction of the 
requirements of subsection[s] (b) and (c) of this section to any applicant who 
presents such evidence as may be required by its rules and regulations of 
satisfactory completion of a program or course of instruction in another 
jurisdiction equivalent in content and quality to that required by the Council for 
Ua bie et justice education and training programs in this State. (1971, 
CG weil: 

§ 17A-8. Grants under the supervision of Council and the State. — The 
Council may authorize the reimbursement to each political subdivision of the 
State not exceeding sixty percent (60%) of the salary and of the allowable tuition, 
living and travel expenses incurred by the officers in attendance at approved 
training ig ele providing said political subdivisions do in fact adhere to the 
selection and training standards established by the Council. (1971, c. 963, s. 8.) 

§ 17A-9. Donations and appropriations. — (a) The Council may accept for 
any of its purposes and functions under this Chapter any and all donations, both 
real and personal, and grants of money from any governmental unit or public 
agency, or from any institution, person, firm or corporation, and may receive, 
utilize and dispose of the same. Any arrangements pursuant to this section shall 
be detailed in the annual report of this eaingi uch report shall include the 
identity of the donor, the nature of the transaction, and the conditions, if any. 
Any moneys received by the Council pursuant to this section shall be deposited 
in the State treasury to the account of the Council. 

(b) The Council, by rules and regulations, shall provide for the administration 
of the grant program authorized by this section. In promulgating such rules, 
the Council shall promote the most efficient and economical program of criminal 
justice training, including the maximum utilization of existing facilities and 
programs for the purpose of avoiding duplication. 

(c) The Council may provide grants as a reimbursement for actual expenses 
incurred by the State or political subdivision thereof for the provisions of 
pena i iis of officers from other jurisdictions within the State. (1971, 
e Pe OBL 
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Chapter 17B. 

North Carolina Criminal Justice Education and Training System. 

Sec. Sec. 
17B-1. Definitions. 17B-5. North Carolina Criminal Justice 
17B-2. System established. Education and Training System 
17B-3. Center established. Council — duties. 
17B-4. North Carolina Criminal Justice 17B-6. Functions of Department of Justice. 

Education and Training System 
Council — organization. 

§ 17B-1. Definitions. — As used in this Article, unless the context other- 
wise requires: 

é “Center” means the North Carolina Criminal Justice Education and Training 
enter. 

“The Council” means the North Carolina Criminal Justice Education and 
Training Council. 

“Criminal justice agencies” means the State and local law-enforcement 
agencies, the State and local police traffic service agencies, the State 
correctional agencies, the jails and other correctional agencies maintained by 
local governments, and the courts of the State. 

“Department” means the Department of Justice. (1978, c. 749.) 

§ 17B-2. System established. — The North Carolina Department of Justice 
shall establish a North Carolina Criminal Justice Education and Training 
System. The System shall consist of a cooperative arrangement between 
criminal justice agencies, both State and local, to provide education and training 
to the officers and employees of the criminal justice agencies of the State of 
North Carolina and its local governments. The System shall include the 
educational and training programs offered by the Criminal Justice Education 
and Training Center as well as those conducted by any other public agencies 
or institutions within the State which are engaged in criminal justice education 
and training and desire to be affiliated with the System for the purpose of 
achieving greater coordination of criminal justice education and training efforts 
in North Carolina. (1973, c. 749.) 

§ 17B-3. Center established. — The North Carolina Department of Justice 
shall establish a North Carolina Criminal Justice Education and Training Center. 
The Center shall provide a comprehensive educational and training program for 
agents of the State Bureau of Investigation, for other employees of the 
Department of Justice and for the employees of any State criminal justice 
agency which desires to affiliate with the Center for purposes of education and 
training. 

The Department of Justice, through the Center, also may provide educational 
and training programs for local criminal justice personne ae: request and is 
encouraged to develop programs which will enhance the skills of local criminal 
justice officials. In addition the Department of Justice is authorized to provide 
comprehensive programs designed to qualify persons as instructors of criminal 
justice education and training at the local level. (1973, c. 749.) 

§ 17B-4. North Carolina Criminal Justice Education ard Training System 
Council — organization. — (a) Membership. — The North Carolina Criminal 
Justice Education and Training System Council shall be composed of 38 
members as follows: 

(1) Four representatives of sheriffs’ departments, one of whom shall be 
selected by the North State Law Enforcement Officers’ Association and 
three selected by the North Carolina Sheriffs’ Association. 
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(2) Four representatives of police departments, one of whom shall be 
selected by the North State Law Enforcement Officers’ Association and 
three selected by the North Carclina Association of Police Executives. 

(3) Two county commissioners selected by the North Carolina Association 
of County Commissioners. 

(4) Two mayors selected by the North Carolina League of Municipalities. 
(5) One criminal justice educator selected by the North Carolina Associa- 

tion of Criminal Justice Education. 
(6) One law-enforcement training officer selected by the North Carolina 

Law-Enforcement Training Officers’ Association. 
(7) Five civilian members at large to be selected by the Governor from the 

general private sector. 
(8) One superior court judge, one district court judge and one district 

attorney of the General Court of Justice, each of these individuals-to 
be selected by the members of their respective groups in general 
meeting assembled. 

(9) The Attorney General, the Director of the Administrative Office of the 
Courts, the Secretary of Correction, the Director of Jail and Detention 
Services, the Secretary of Correction, the Secretary of Correction, the 
Secretary of Correction, the Director of the State Bureau of 
Investigation, the Commissioner of Motor Vehicles, the Commander of 
the State Highway Patrol, the Executive Director of the Wildlife 
Resources Commission, the Secretary of Natural and Economic 
Resources, the Chairman of the State Board of Alcoholic Control, the 
Coordinator of the Governor’s Highway Safety Program, the President 
of Community Colleges of the Department of Education, and the 
ertea of the Institute of Government, all of whom shall serve ex 
officio. 

(b) Terms. — Each of these members, other than those designated as ex 
officio, shall be appointed for one-year terms with the initial appointments bein 
made prior to September 1, 1978, and each appointee serving upon said Council 
until September 1, 1974, or until such date as their respective successors are 
appointed and qualified. 

(c) Vacancies. — Vacancies on the Council occurring for any reason shall be 
filled, for the unexpired term, by the appropriate designated authority making 
the appointment of the person causing the vacancy. 

(d) Votes. — Each and every member of the Council, including those 
designated as ex officio members, shall be voting members. 

(e) Chairman. — The chairman of the Council shall be elected from within the 
Council membership by a majority of the members voting thereon. The Council 
may elect such other officers from its membership as it deems necessary. 

(f) Ex Officio Proxy. — Any of the ex officio members may, in writing, 
oe eae another individual on his staff to represent and vote for him on the 
ouncil. 
(g) Compensation. — No member of the Council shall receive any 

compensation for serving on the Council. Members of the Council who are State 
officers or employees shall be reimbursed for their expenses in accordance with 
G.S. 138-6. All other members of the Council shall be reimbursed for their 
necessary expenses in accordance with G.S. 188-5(b). (1978, c. 47, s. 2; ¢. 749; ¢. 
1262, ss. 10, 28.) 

Editor’s Note. — Pursuant to Session Laws Pursuant to Session Laws 1973, c. 1262, s. 10, 
1978, c. 47, s. 2, “district attorney” has been “Secretary of Correction” has been substituted 
substituted for “solicitor” in subdivision (a)(8) of | for ‘(Commissioner of Correction,” “Director of 
this section as enacted by Session Laws 1973, c. | Probation,” “Chairman of the Board of Paroles” 
749. and “Commissioner of Youth Development” in 
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subdivision (a)(9) in order to follow literally the has been substituted for “Commissioner of 
direction of the act. Commercial and Sports Fisheries” in subdivision 

Pursuant to Session Laws 1973, ¢. 1262, s. 28, (a)(9). 
“Secretary of Natural and Economic Resources”’ 

§ 17B-5. North Carolina Criminal Justice Education and Training System 
Council — duties. — The North Carolina Criminal Justice Education and 
Training System Council shall have the following duties: 

(1) It shall formulate basic plans for and promote the development of a 
comprehensive system of education and training for the officers and 
employees of criminal justice agencies consistent with the regulations 
and standards of the North Carolina Criminal Justice Training and 
Standards Council and shall provide advice, counsel, and leadership in 
bringing together the various components of the System and in 
implementing and operating the System. 

(2) It may adopt and amend bylaws, consistent with law, for its internal 
management and control. 

(3) It may establish an executive committee and such other committees of 
the Council and such advisory bodies as it deems appropriate and may 
determine their respective powers and duties. 

(4) The Council may accept for any of its purposes and functions under this 
Article any and all donations, both real and personal, and grants of 
money from any governmental unit or public agency, or from any 
institution, person, firm or corporation. Any arrangements pursuant to 
this section shall be detailed in the annual report of the Council. Such 
reports shall include the identity of the donor, the nature of the 
transaction, and the conditions, if any. Any moneys received by the 
Council pursuant to this section shall be deposited in the State treasury 
to the account of the System. All moneys involved shall be subject to 
audit by the State Auditor. (1973, c. 749.) 

§ 17B-6. Functions of Department of Justice. — The Department of Justice 
shall have the following powers and duties with respect to the Criminal Justice 
Education and Training Bestete: 

(1) It may, after consultation with representatives of local criminal justice 
agencies, plan, organize, staff and conduct instructional and training 
programs to be offered through the System to local criminal justice 
agencies upon their request. 

(2) It shall provide any personnel deemed necessary for the development, 
implementation and maintenance of the System as a whole, provided 
appropriations are made for such positions by the General Assembly 
or funds are otherwise available. 

(3) It shall maintain liaison among local, State and federal agencies with 
respect to criminal justice education and training. 

(4) It shall have legal custody of all books, papers, documents, other records 
and property relating to the System as a whole. 

(5) It shall employ the staff of the Center and direct the operation of it in 
cooperation with other affiliated agencies. 

(6) It shall make an annual report to the North Carolina Criminal Justice 
Education and Training System Council. 

(7) It may enter into contracts and do such things as may be necessary and 
incidental to the administration of its authority pursuant to this Article. 
(1973, c. 749.) 
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Chapter 18. : 

Regulation of Intoxicating Liquors. 

8§ 18-1 to 18-152: Repealed by Session Laws 1971, c. 872, s. 3. 

Cross Reference. — For provisions covering 
the subject matter of the repealed Chapter, see 
Chapter 18A and §§ 105-113.68 to 105-113.104. 
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Chapter 18A. 

Regulation of Intoxicating Liquors. 

Article 1. 

General Provisions. 
Sec. 
18A-1. Purpose of Chapter. 
18A-2. Definitions. 
18A-3. Manufacture, sale, etc., forbidden 

except as expressly authorized. 
18A-4. Exemptions. 
18A-5. Manufacturing liquor, utensils, or 

stamps. 

18A-6. Nontaxpaid liquor. 
18A-7. Keeping liquor for sale; evidence. 
18A-8. Sale to or purchase by minors. 
18A-9. Federal license prohibited. 
18A-10. Advertisements. 
18A-11. Place of sale and delivery; place of 

prosecution. 
18A-12. Indictment and summons. 
18A-13. Mixed beverages. 

Article 2. 

A.B.C. Boards and Enforcement. 

Part 1. A.B.C. Boards. 

State Board of Alcoholic Control. 
Powers and authority of State Board. 
County boards of alcoholic control. 
Powers and duties of county boards. 
Salaries and expenses; net profits. 

18A-14. 
18A-15. 
18A-16. 
18A-17. 
18A-18. 

Part 2. Enforcement. 

Director of Enforcement; hearing 
officers; State A.B.C. officers. 

Powers of local officers. 
Seizure of liquor, equipment, materials, 

and conveyance; arrests; sale of 
property. 

Law-enforcement officers to search for 
and seize distilleries; confiscation; 
disposal of property. 

[Repealed. } 
Disposal of seized property. 

Article 3. 

Sale, Consumption, Possession and Trans- 

portation of Alcoholic Beverages. 

18A-25. Prohibited sales. 
18A-26. Transportation of alcoholic beverages. 
18A-27. Transportation of up to five gallons of 

fortified wine. 
18A-28. Transportation of up to five gallons of 

alcoholic beverages. 
18A-29. Commercial transportation of alcoholic 

beverages. 
18A-30. Possession and consumption of 

alcoholic beverages at designated 
places. 

18A-19. 

18A-20. 
18A-21. 

18A-22. 

18A-23. 
18A-24. 

Sec. 
18A-31. Permits for social 

restaurants, etc. 

18A-32. Transportation, possession, and sale at 
installations operated by or for 
armed forces. 

establishments, 

Article 4. 

Malt Beverages and Wine. 

Part 1. Retail Sales and Personal Use. 

18A-33. Sale and consumption during certain 
hours prohibited; sales by 
off-premises permittees. 

18A-34. Prohibited acts of licensees; wine and 
malt beverage purchases limited as 
to quantity. 

18A-35. Transportation and possession of malt 
beverages and unfortified wine; out- 
of-state purchases. 

18A-36. Making wines and malt beverages for 
private use. 

Part 1A. Commercial Wineries. 

18A-36.1. Commercial wineries. 

Part 2. Permits. 

18A-37. 

18A-38. 

Permit and licenses required. 

Power of State Board of Alcoholic 
Control to issue permits. 

Application for permit; contents and 
fees. 

Permits prohibited. 

Permits for commercial transportation 
of malt beverages and unfortified 
wine. 

Salesman’s permit. 

Revocation or suspension of permit. 

18A-39. 

18A-40. 

18A-41. 

18A-42. 

18A-43. 

18A-44. Hearing before suspension or 
revocation of permit. 

18A-45. Permit to be _ posted; effect of 
revocation. 

18A-46. Permit list to Department of Revenue. 

Part 3. Miscellaneous Wine and Malt 

Beverage Provisions. 

18A-47. Wine regulations. 

18A-48. Standards for malt beverages. 

18A-49. Prohibition against exclusive outlets. 

18A-50. Breweries forbidden to coerce or 
persuade wholesalers to violate 
Chapter or unjustly cancel contracts 
or franchises; prima facie evidence of 
franchise; injunctions; revocation or 

suspension of licenses and permits. 
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Article 5. - _ Article 6. 

Elections. Miscellaneous Provisions. 

Part 1. A.B.C. Store Elections. Sec 
18A-54. Power of Governor to prohibit all sales 

during an emergency. 
. Books, records, reports. 

18A-56. Violation a misdemeanor. 

Sec. 
18A-51. County elections as to alcoholic 

18A-55 
beverage control stores. 

Part 2. Malt Beverage and Unfortified 18A-57. Local acts and local option. 
Wine Elections. 18A-58. Effective date of standards for 

18A-52. Malt beverage and unfortified wine intoxicating liquors; disposition of 
elections in counties or liquor on hand. 
municipalities. 

18A-53. Effect of vote for or against questions. 

Cross Reference. — As to the intoxicating Many of the cases cited under the provisions 
liquors tax, see §§ 105-113.68 through of this Chapter were decided under similar 
105-113.104. provisions of former Chapter 18. 

Editor’s Note. — Historical citations to 
sections of former Chapter 18 have been added 
to corresponding sections in new Chapter 18A. 

ARTICLE 1. 

General Provisions. 

§ 18A-1. Purpose of Chapter. — The purpose and intent of this Chapter is 
to establish a uniform system of control over the sale, purchase, transportation, 
manufacture, and possession of intoxicating liquors in North Carolina, and to 
provide administrative procedures to insure, as far as possible, the proper 
administration of this Chapter under a uniform system throughout the State. 
This Chapter shall be liberally construed to the end that the sale, purchase, 
PRUE NOE AUCn: manufacture, and possession of intoxicating liquors shall be 
ie ited except as authorized in this Chapter. (1987, c. 49, s. 1; 1971, ¢. 872, 
Bark 

Applied in Food Fair, Inc. v. City of Quoted in Smith v. County of Mecklenburg, 
Henderson, 17 N.C. App. 335, 194 S.E.2d 218 280 N.C. 497, 187 S.E.2d 67 (1972); State v. 
(1973). Williams, 283 N.C. 550, 196 S.E.2d 756 (1973). 

§ 18A-2. Definitions. — When used in this Chapter: 

(1) The term “alcoholic beverage” means alcoholic beverages of any and all 
PRUs that contain more than fourteen percent (14%) of alcohol by 
volume. 

(2) ‘Fortified wine” shall mean any wine that is made by fermentation from 
grapes, fruits, berries, or rice, to which nothing but pure brandy has 
been added, which brandy is made from the same type of grape, fruit, 
bey or rice, that is contained in the base wine to which it is added 
and having an alcoholic content of over fourteen percent (14%) and not 
more than twenty-one percent (21%) of absolute alcohol, reckoned by 
volume; and is approved by the State Board of Alcoholic Control as to 
identity, quality, and purity as provided in this Chapter. 

(3) The word “license” shall mean a written or printed certificate which 
allows a person to engage in some phase of the liquor industry, and 
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which may be issued by the Secretary of Revenue, by a municipality, 
or by a county, pursuant to the provisions of this Chapter or Article 
2C of pe 105. : 

(4) The word “liquor” or the phrase “intoxicating liquor’ shall be construed 
to include alcohol, brandy, whiskey, rum, gin, beer, ale, porter, and 
wine, and in addition thereto any spirituous, vinous, malt or fermented 
beverages, liquids, and compounds, whether medicated, proprietary, 
patented, or not, and by whatever name called, containing one half of 
one percent (2 of 1%) or more of alcohol by volume, which are fit for 
use for beverage purposes. 

(5) The term “malt beverages” shall mean beer, lager beer, malt liquor, ale, 
porter, and other brewed or fermented beverages containing one half 
of one percent (% of 1%) of alcohol by volume but not more than five 
penent (5%) of alcohol by weight. 

(6) The term “mixed beverage,” as used in this Chapter is defined to be and 
to mean a drink composed in whole or in part of alcoholic beverages 
having an alcoholic content of more than fourteen percent (14%) of 
alcohol by volume and served to an individual in a miniature bottle or 
in a quantity less than the quantity contained in a closed package, 
purchaséd for consumption on premises licensed for mixed beverages 
by the State Board of Alcoholic Control. 

(7) The term “native wines” shall mean wine made from grapes, fruit, or 
berries and having only such alcoholic content as natural fermentation 
may produce. 

(8) The term “nontaxpaid liquor’ shall mean any intoxicating liquor upon 
which the taxes imposed by the United States and by the State or other 
territorial jurisdiction in which such liquor was purchased have not both 
been paid. 

(9) The word “permit” shall mean a written or printed authorization to 
engage in some phase of the liquor industry which may be issued by 
the State Board of Alcoholic Control under the provisions of this 
Chapter. 

(10) The term “person” shall mean any individual, firm, partnership, 
association, corporation, other organizations or groups, or combination 
of persons acting as a unit. 

(11) The term “‘sale”’ shall include any transfer, trade, exchange, or barter 
in any manner or by any means whatsoever, for a consideration. 

(12) The term “spirituous liquors” shall be deemed to include any alcoholic 
beverages containing an alcoholic content of more than twenty-one 
ercent (21%) by volume. 

(13) The term ‘‘taxpaid liquor” shall mean any intoxicating liquor upon 
which the taxes imposed by the United States and by the State or other 
perzitorias jurisdiction in which such liquor was purchased have both 
een paid. 

(14) The term ‘‘unfortified wines” shall mean wine that has an alcoholic 
content produced only by natural fermentation or by the addition of 
pure cane, beet, or dextrose sugar, and having an alcoholic content of 
not less than five percent (5%) and not more than fourteen percent (147%) 
of absolute alcohol, the percent of alcohol to be reckoned by volume, 
and that has been approved as to identity, quality and purity by the 
State Board of Alcoholic Control as provided in this Chapter. (1928, c. 
T8al. U.»., §.0411(a); 19387; cr49. s, 2456, 4117 1 O89 tGshae eeu loo) 
C350, SSols,/4511940, Carlo} C..d0dsS8el, 5,110; OT See aiensmeieel ors: 
c. 476, s. 193; c. 1014.) 
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Editor’s Note. — The first 1973 amendment 
substituted “Secretary of Revenue’ for ‘State 
Commissioner of Revenue” in subdivision (3). 

The second 1973 amendment deleted “or” 
preceding ‘‘berries’” and “berry” and inserted 
“or rice” in two places in subdivision (2). 

Beverages Not Enumerated. — It may be 
shown in evidence as a fact that other beverages 
than those defined by this section as intoxicating 
and prohibited are intoxicating in fact and come 
within the intent and meaning of the statute. 
State v. Fields, 201 N.C. 110, 159 S.E. 11 (1931). 

The General Assembly clearly intended to 
preempt the regulation of malt beverages in 
order to prevent local governments from 
enacting regulatory ordinances. State v. 
Williams, 283 N.C. 550, 196 S.E.2d 756 (1973). 

Allowing local governments to regulate malt 
beverages contrary to State law would result in 
an intolerable situation whereby citizens 
lawfully possessing beer in one county would be 
violating a criminal law in another. The 
legislature preempted the field in order to avoid 
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such confusion. State v. Williams, 283 N.C. 550, 
196 S.E.2d 7567(1978). 

Beer is not an alcoholic beverage as defined 
by subdivision (1). State v. Williams, 283 N.C. 
550, 196 S.E.2d 756 (1973). 

But is a malt beverage as defined by 
subdivision (5). State v. Williams, 283 N.C. 550, 
196 S.E.2d 756 (1973). 
A permit grants a privilege. It does not 

convey either a constitutional right or a property 
right. Hursey v. Town of Gibsonville, 284 N.C. 
522, 202 S.E.2d 161 (1974). 

It is subject to cancellation by the issuing 
authority for cause. Hursey v. Town of 
Gibsonville, 284 N.C. 522, 202 S.E.2d 161 (1974). 

Those wines formerly called “sweet wines” 
are now called “fortified wines.” Clark v. North 
Carolina Bd. of Alcoholic Control, 14 N.C. App. 
464, 188 S.E.2d 705 (1972). 
What Constitutes Sale of Beer. — See opinion 

of Attorney General to Mr. Lee P. Phillips, 
Director of Enforcement, State Board of 
Alcoholic Control, 40 N.C.A.G. 3 (1970). 

§ 18A-3. Manufacture, sale, etc., forbidden except as expressly authorized. 
— (a) No person shall manufacture, sell, barter, transport, import, export, 
deliver, furnish, purchase, or possess any intoxicating liquor except as 
authorized in this Chapter. 

(b) No person who does not have an appropriate permit and license (as defined 
in this Chapter) shall have any intoxicating liquor mailed or shipped to him from 
outside this State. (1923, c. 1, s. 2; C.S., s. 8411(b); 1971, ¢. 872,,sz 1.) 

State’s Regulations in Relation to Interstate 
Commerce Clause. — Both by the Constitution 
of the United States (Amendment XX]I) and this 
Chapter, liquor has been placed in a category 
somewhat different from other articles of 
commerce, and the State’s regulations thereof 
should not be held obnoxious to the interstate- 
commerce clause, unless clearly in conflict with 
granted federal powers and congressional action 
thereunder. State v. Hall, 224 N.C. 314, 30S.E.2d 
158 (1944). 

Guilty Knowledge. — This section, relating to 

alcoholic liquors, must be interpreted in the light 
of the common-law principle that guilty 
knowledge is an essential element of crime, and 
therefore a person cannot be held guilty of 
illegally transporting intoxicating liquors if he 
has no knowledge of the nature of the goods 
transported. State v. Welch, 232 N.C. 77, 59 
S.E.2d 199 (1950). 

Possession may be either actual or 

constructive. State v. Meyers, 190 N.C. 239, 129 
S.E. 600 (1925). See also State v. Norris, 206 N.C. 
191, 173 S.E. 14 (1934); State v. Webb, 233 N.C. 
382, 64 S.E.2d 268 (1951); State v. Harrelson, 245 
N.C. 604, 96 S.E.2d 867 (1957); State v. Glenn, 
251 N.C. 156, 110 S.E.2d 791 (1959). 

A prima facie case of the unlawful sale of 
intoxicating liquors may be established by 

circumstances sufficient to show that the 
defendant had in his constructive possession 
large quantities of whiskey not on his premises, 
in the possession of others who held it for him. 
State v. Pierce, 192 N.C. 766, 1386 S.E.2d 121 
(1926). 

An accused has possession of intoxicating 
liquor within the meaning of this section when 
he has both the power and the intent to control 
its disposition or use. The requisite power to 
control may reside in the accused acting alone 
or in combination with others. State v. Fuqua, 
234 N.C. 168, 66 S.E.2d 667 (1951). 

If a man procures another to obtain liquor for 
him and puts it in a given place, and the other 
performs this agreement and places the liquor, 
then the possession is complete. A person may 
be in the possession of the article which he has 
not at the moment about his person. The 
constructive possession, as well as the actual 
possession, is in the contemplation of the 
statute. State v. Meyers, 190 N.C. 239, 129 S.E. 
600 (1925); State v. Pierce, 192 N.C. 766, 186 8.E. 
121 (1926). 

Burden of Showing Right to Possess. — This 
section contemplates that no person shall 

.transport or have in his possession for the 
purpose of sale any intoxicating liquor. There 
are exceptions and, ordinarily, the burden is on 

320 



§ 18A-3 

him who asserts that he comes within the 
exception to show by way of defense that he is 
one of that class authorized by law to have 
intoxicants in his possession. State v. Gordon, 
224 N.C. 304, 30 S.E.2d 43 (1944). 

Possession of Taxpaid Liquor at 
Unauthorized Place Unlawful. — Possession of 
taxpaid whiskey is illegal under this section if it 
is not at an authorized place. State v. Welborn, 
249 N.C. 268, 106 S.E.2d 204 (1958). 
The possession of nontaxpaid liquor in any 

quantity anywhere in the State is, without 
exception, unlawful. State v. Barnhardt, 230 
N.C. 223, 52 S.E.2d 904 (1949). 

Purpose of Possession Immaterial. — Upon 
the trial for transporting intoxicating liquors in 
violation of this Article, the purpose of the 
possession of the intoxicants, or that it was for 
the purpose of profit, is immaterial, and the fact 
that the person accused is carrying intoxicants 
from one place to another is sufficient. State v. 
Sigmon, 190 N.C. 684, 130 S.E. 854 (1925). 

Whether the transportation of nontaxpaid 
whiskey is unlawful! does not depend upon 
whether it is being transported for the purpose 
of sale. State v. Wells, 259 N.C. 173, 130 S.E.2d 
299 (1963). 

The word “transport” means to carry or 
convey from one place to another, and therefore 
a person transports intoxicating liquor if he 
carries it on his person or conveys it in a vehicle 
under his control or in any other manner, 
regardless of whether the liquor belongs to him 
or is in his custody. State v. Welch, 232 N.C. 77, 
59 S.E.2d 199 (1950). 
A person is guilty of unlawfully transporting 

intoxicating liquor in violation of this section if 
he knowingly transports intoxicating liquor for 
any purpose other than those specified in this 
Chapter. State v. Welch, 232 N.C. 77, 59 S.E.2d 
199 (1950). 
Transportation as Including Possession. — 

Where the evidence is sufficient to convict the 
defendant of transporting whiskey under this 
section, the transportation of spirituous liquor 
includes the possession. State v. Sigmon, 190 
N.C. 684, 130 S.E. 854 (1925). 
Where an indictment for violating the 

prohibition law contains a count as to the 
unlawful possession and also as to unlawfully 
transporting spirituous liquor, an acquittal upon 
the first is not inconsistent with a conviction on 
the second issue. They are two distinct offenses 
under the statute. State v. Sigmon, 190 N.C. 684, 
130 S.E. 854 (1925). 

Only a person in the actual or constructive 
possession of nontaxpaid whiskey, absent 
conspiracy or aiding and abetting, could be 
guilty of the unlawful transportation thereof. 
State v. Wells, 259 N.C. 173, 130 S.E.2d 299 
(1963). 

Sale of Liquor in Clubs or Restaurants Not 
Authorized. — There is no provision in this 
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Chapter or in any other law in this State that 
authorizes the sale of liquor in private or public 
clubs or restaurants in this State. Hill v. State 
Bd. of Alcoholic Control, 17 N.C. App. 592, 195 
S.E.2d 94 (1973). 

Receiving Intoxicating Liquors. — There is 
no provision in this Article which in express 
terms prohibits one from receiving intoxicating 
liquors. Except as embraced and included by the 
acts which are prohibited in the statute, the mere 
receiving of intoxicating liquors is not forbidden. 
State v. Hammond, 188 N.C. 602, 125 S.E. 402 
(1924). 

It is bad pleading to make the mere receipt of 
liquor the subject of a separate and independent 
count; and the charge that the mere receipt of 
same, though only in the home of the recipient 
and kept there only for a lawful purpose, is 
forbidden is not warranted by any proper 
construction of the statute that has been 
suggested to this court. State v. Hammond, 188 
N.C. 602, 125 S.E. 402 (1924). 

Effect on Recovery under Compensation 
Act. — The mere fact that an applicant for 
compensation under the provisions of the 
Workmen’s Compensation Act had in his 
possession whiskey contrary to this section does 
not alone prevent the recovery of compensation. 
Jackson v. Dairymen’s Creamery, 202 N.C. 196, 
162 S.E. 359 (1932). 
Warrant or Indictment. — Under this section 

a warrant or indictment should charge the 
unlawful possession or sale of intoxicating 
liquors. State v. May, 248 N.C. 60, 102 S.E.2d 418 
(1958). 

Separate Offenses Charged in Same 
Warrant. — The offenses of delivering and of 
keeping for sale are separate offenses and 
although charged in the same warrant, they will 
be treated as separate counts. State v. Jarrett, 
189 N.C. 516, 127 S.E. 590 (1925). 

Sufficiency of Evidence. — See State v. 
Meyers, 190 N.C. 239, 129 S.E. 600 (1925); State 
v. Sigmon, 190 N.C. 684, 180 S.E. 854 (1925); 
State v. Pierce, 192 N.C. 766, 1386 S.E. 121 (1926); 
State v. Hege, 194 N.C. 526, 140 S.E. 80 (1927); 
State v. Norris, 206 N.C. 191, 173 S.E. 14 (1934); 
State v. Epps, 213 N.C. 709, 197 S.E. 580 (1938); 
State v. Wilson, 227 N.C. 48, 40 S.E.2d 449 
(1946); State v. Holbrook, 228 N.C. 582, 46 S.E.2d 
842 (1948); State v. Vanhoy, 230 N.C. 162, 52 
S.E.2d 278 (1949); State v. Webb, 233 N.C. 382, 
64 S.E.2d 268 (1951); State v. Harrelson, 245 N.C. 
604, 96 S.E.2d 867 (1957); State v. Mitchell, 260 
N.C. 235, 1382 8.E.2d 481 (1963). 
Testimony by officers searching without a 

warrant that they found a quantity of 
nontaxpaid liquor in defendant’s car was held 
competent. State v. Vanhoy, 230 N.C. 162, 52 
S.E.2d 278 (1949). 

General Verdict Sufficient for Conviction. 
— A general verdict of guilty, under evidence 
tending to show that the defendant unlawfully 
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had in his possession, when not in his privaté 
dwelling, intoxicating liquor, under = an 
indictment therefor, as well as for the unlawful 
receiving and transportation, is sufficient to 
sustain a conviction upon the count of possession 
prohibited. State v. McAllister, 187 N.C. 400, 121 
S.E. 739 (1924). 

Erroneous Charge as to Separate Count 
Harmless. — Where a general verdict of guilty 
has been rendered against the defendant, upon 
competent evidence tending to show that he 
unlawfully had spirituous liquor in his 
possession, an erroneous charge as to receiving 
and transporting it is harmless error. State v. 
McAllister, 187 N.C. 400, 121 S.E. 739 (1924). 

Harmless Error. — When a defendant is 
charged in two counts in the bill of indictment 
with separate offenses of the same grade, and 
the jury returns a verdict of guilty as to both 
counts, error in the trial of one count is harmless 
and does not entitle defendant to a new trial 
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Distinct Charges Supporting Separate 

Sentences. — A charge of unlawful possession 
of intoxicating liquors for the purpose of sale 
and a charge of unlawful sale of intoxicating 
liquors are distinct charges of separate offenses 
and support separate sentences by the court on 
a general plea of guilty. State v. Moschoure, 214 
N.C. 321, 199 S.E. 92 (1938). 

Sentence of Two Years Constitutional. — 
See State v. Beavers, 188 N.C. 595, 125 S.E.,258 
(1924). 

Separate Punishment for Different Counts. 
— Upon a general verdict of guilty to an 
indictment charging separately unlawful 
possession of intoxicating liquor and unlawful 
transportation of intoxicating liquor, the court 
is empowered to assign separate punishment for 
each count, notwithstanding that the possession 
was physically necessary to the act of 
transporting. State v. Chavis, 232 N.C. 83, 59 
S.E.2d 348 (1950). 

when such error does not affect the verdict on 
the other count. State v. Epps, 213 N.C. 709, 197 
S.E. 580 (1938). 

§ 18A-4. Exemptions. — (a) The provisions of this Chapter shall not apply 
to grain alcohol received by duly licensed physicians, druggists, dental surgeons, 
college, university, and State laboratories, and manufacturers of medicine, when 
intended to be used in compounding, mixing, or preserving medicines or medical 
preparations, or for surgical purposes, when obtained as hereinbefore provided. 

(b) Nothing contained in this Chapter shall prohibit the importation into the 
State and the delivery and possession in the State for use in industry, 
manufacturers, and arts of any denatured alcohol or other denatured spirits that 
are compounded and made in accordance with the formulas prescribed by acts 
of Congress of the United States and regulations made under authority thereof 
by the Treasury Department of the United States and the Commissioner of 
Internal Revenue thereof and are not now subject to internal revenue tax levied 
by the government of the United States. 

(c) This Chapter shall not apply to liquor required and used by bona fide 
hospitals or sanatoriums established and maintained for the treatment of 
patients addicted to the use of liquor, morphine, opium, cocaine, or other 
deleterious drugs when the liquor is administered to patients actually in such 
hospitals or sanatoriums for treatment, and when the Paver is administered as 
an essential part of the particular system or method of treatment and exclusively 
by or under the direction of a duly licensed and registered physician of good 
moral character and standing. 

(d) This Chapter shall not prohibit the manufacture or sale of cider or vinegar. 
(e) Nothing in this Chapter shall prevent the purchase or possession of 

unfortified wine for sacramental purposes by any organized church or ordained 
minister of the gospel. 

(f) The provisions of this Chapter shall not apply to ethyl alcohol intended for 
use and/or used for the following purposes: 

(1) For scientific, chemical, mechanical, industrial, medicinal, and culinary 
urposes; 

(2) Ra use by those authorized to procure the same tax free, as provided 
by the acts of Congress and regulations promulgated thereunder; 

(3) In the manufacture of denatured alcohol produced and used as provided 
by the acts of Congress and regulations promulgated thereunder; 
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(4) In the manufacture of patented, patent, proprietary, medicinal, 
pharmaceutical, antiseptic, toilet, scientific, chemical, mechanical, and 
industrial preparations or products unfit for beverage purposes; 

(5) In the manufacture of flavoring extracts and syrups unfit for beverage 
urposes. 

(g) This Chapter shall not apply to wine (fortified or unfortified) and liquor 
used for the manufacture of pharmaceutical products, as authorized by the State 
Board of Alcoholic Control. (1923, c. 1, ss. 4, 19, 20; C.S., s. 3411(d), (s), (t); 1935, 
Geto lec. 8742, s: 1;.c. 1233.) 

§ 18A-5. Manufacturing liquor, utensils, or stamps. — (a) It is unlawful for 
any person to distill, manufacture, or in any manner make, or for any person 
to aid, assist, or abet any such person in distilling, manufacturing, or in any 
anne making any intoxicating liquor, except as expressly authorized in this 

apter. 
(b) It shall be unlawful for any person knowingly to permit or allow any 

distillery or other apparatus for the making or distilling of spirituous liquors 
to be set up for operation or to be operated on lands in his possession or control. 

(c) It shall be unlawful to advertise, manufacture, sell, or possess for sale any 
utensil, contrivance, machine, preparation, compound, tablet, substance, 
formula, direction, or recipe advertised, designed, or intended for use in the 
unlawful manufacture of intoxicating liquor. It shall be unlawful to have or 
possess any liquor or property designed for the manufacture of liquor intended 
for use in violating this Chapter, or which has been so used, and no property 
rights shall exist in any such liquor or property. 

(d) The willful manufacture or causing to be manufactured or the willful 
possession of any counterfeit or unauthorized federal revenue stamp or local 
A.B.C. board stamp shall be unlawful. (1905, c. 498, s. 2; Rev., s. 3533; 1923, c. 
iassy4)6, 26; C: S., ss: 3407, 3411(d); (£), (z); 1937, c. 49, s. 18; 1945; c: 635;,1951, 
Cmsoeedeno, c. 060; 1957, c. 984; ¢..1285,'s. 1; 1969; c. 789; 1971; ¢: 872, s-1.) 

Process of Manufacturing Need Not Be 
Complete. — See State v. Horner, 174 N.C. 788, 
94 S.E. 291 (1917). 

Accessories Equally Guilty. — A defendant 
guilty of aiding and abetting the unlawful 
manufacture of liquor is equally guilty with 
those who actually operated the still. State v. 
Clark, 183 N.C. 733, 110 S.E. 641 (1922). 

The defendant, convicted on his trial of aiding 
or abetting in the manufacture of whiskey on 
one count of the indictment, may not complain 
because he was tried on another count of the 
same bill for the unlawful manufacture of liquor 
and acquitted, there being sufficient evidence to 
sustain a conviction on each one. State v. Smith, 
183 N.C. 725, 110 S.E. 654 (1922). 

It was proper to reject evidence as to the 
quantity of cotton or corn defendant, tried for 
unlawful manufacture of liquor, etc., had raised 
on his farm that year. State v. Smith, 183 N.C. 
725, 110 S.E. 654 (1922). 

When Question for Jury. — Where there is 
evidence of defendant’s guilty knowledge in 
aiding in the distilling or manufacturing of 
intoxicating liquor by hauling it away, and also 
evidence consistent with his innocence in merely 
hauling away the remnants after the illegal 
purpose had been accomplished or frustrated, 

without intention of taking part or aiding in its 
manufacture, the question of his guilt or 
innocence is one for the jury, under proper 
instructions. State v. Horner, 174 N.C. 788, 94 

S.E. 291 (1917). 

Possession, within the meaning of this 
section, may be either actual or constructive. 
State v. McLamb, 235 N.C. 251, 69 S.E.2d 537 
(1952). 

If the property designed for the manufacture 
of liquor was within the power of the defendant 
in such a sense that he could and did command 
its use, the possession was as complete within 
the meaning of this section as if his possession 
had been actual. State v. Webb, 233 N.C. 382, 64 

S.E.2d 268 (1951); State v. McLamb, 235 N.C. 
201, 69 S.E.2d 537 (1952). 

Possession of Property Designed for 

Manufacture. — An indictment charging the 
defendant with a violation of this section in that 
he had in his possession property designed for 
the manufacture of intoxicating liquor is not 
identical with a charge of an attempt to commit 
a crime. State v. Jaynes, 198 N.C. 728, 153 S.E. 
410 (1930). 

“Property Designed for the Manufacture of 
Liquor”. — The word “designed” is defined as 
“done by design or purposely,” that is, ‘““opposed 
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to accidental or inadvertent.” Hence, as used in 
this section, the phrase “property designed for 
the manufacture of liquor’ means property 
“fashioned according to a plan” for that 
purpose. State v. McLamb, 235 N.C. 251, 69 
S.E.2d 537 (1952). 

Warrant. — A warrant adequately charges a 
defendant with the offense under this section if 
it charges possession of property designed for 
the manufacture of liquor intended for use in 
violation of this Chapter. State v. Stokes, 10 N.C. 
App. 176, 177 S.E.2d 758 (1970). 

Insufficiency of Charge Not Such as to 
Warrant Sustaining Motion in Arrest of 
Judgment. — See State v. McLamb, 285 N.C. 
251, 69 S.E.2d 537 (1952). 

CH. 18A. REGULATION OF INTOXICATING LIQUORS 8 18A-6 

Evidence of the defendant’s guilt of 
possessing parts of a still designed and intended 
for the purpose of manufacturing intoxicating 
liquor was sufficient to be submitted to the jury 
and to sustain their verdict of guilty, and the fact 
that the parts had not been assembled into a 
distillery is immaterial under the language of 
the statute. State v. Jaynes, 198 N.C. 728, 153 
S.E. 410 (1930). 

A plea of not guilty under this section puts 
in issue every element of the offense charged. 
State v. McLamb, 235 N.C. 251, 69 S.E.2d 537 
(1952). 

§ 18A-6. Nontaxpaid liquor. — It shall be unlawful for any person to have 
in his possession or transport any nontaxpaid liquor, except as authorized by 
law. In the event of a violation of this section, the liquor and any equipment or 
materials designed or intended for use in the manufacture, sale, or possession 
of nontaxpaid liquor shall be seized and disposed of as provided in G.S. 18A-24. 
Any vehicle or other conveyance used in the transportation of nontaxpaid liquor 
shall be seized and disposed of as provided in G.S. 18A-21. (1928, c. 1, s. 6; C. 
S., Ss. 3411(f); 1937, c. 49, ss: 13, 15; 1945, c. 685; 1951, c. 850: 95a ner Soe 
c. 984: c. 1235, s. 17.1969. c.. T3892 97 becusT2csa 15) 

Possession Unlawful without Exception. — 
The possession of nontaxpaid liquor in any 
quantity anywhere in the State is, without 
exception, unlawful. State v. Barnhardt, 230 

N.C. 228, 52 S.E.2d 904 (1949); State v. Parker, 
234 N.C. 236, 66 S.E.2d 907 (1951); State v. 
Avery, 236 N.C. 276, 72 S.E.2d 670 (1952); State 
v. Brown, 238 N.C. 260, 77 S.E.2d 627 (1953); 
State v. Guffey, 252 N.C. 60, 112 S.E.2d 734 
(1960); State v. Leach, 272 N.C. 733, 158 S.E.2d 
782 (1968). 

Possession May Be Actual or Constructive. 
— Possession, within the meaning of this 
section, may be either actual or constructive. 
State v. Brown, 238 N.C. 260, 77 S.E.2d 627 
(1953); State v. Guffey, 252 N.C. 60, 112 S.E.2d 
734 (1960); State v. Leach, 272 N.C. 733, 158 
S.E.2d 782 (1968). 

There can be a constructive possession of 
nontaxpaid whiskey, as well as an actual 
possession. State v. Carver, 259 N.C. 229, 130 

S.E.2d 285 (1963). 

What Warrant or Indictment Should 
Charge. — Under this section a warrant or 
indictment should charge the. unlawful 
possession of alcoholic beverages upon which 
the taxes imposed by the laws of the Congress 
of the United States or by the laws of this State 
had not been paid. State v. May, 248 N.C. 60, 102 
S.E.2d 418 (1958). 

Sufficiency of Warrant. — A warrant which, 
stripped of nonessential words, charges 
defendant with unlawful possession of a 
quantity of nontaxpaid whiskey, is sufficient to 

survive a motion to quash. State v. Camel, 230 
N.C. 426, 53 S.E.2d 313 (1949). 

An allegation in a warrant or bill of 
indictment to the effect that the federal and 
State taxes had not been paid upon the liquor 
seized or that it was illicit liquor is merely 
descriptive, and does not limit the prosecution to 
any particular section of the liquor law or 
deprive the State of the benefit of the general 
provisions of the law as it now exists. Instead, 
it facilitates proof of the unlawfulness of the 
possession and renders it unnecessary to prove 
possession of any particular quantity. State v. 
Avery, 236 N.C. 276, 72 S.E.2d 670 (1952). 

When Search Warrant Not Required. — No 
search warrant is required where the officer 
sees or has absolute personal knowledge that 
there is intoxicating liquor in an automobile. 
State v. Leach, 272 N.C. 733, 158 S.E.2d 782 
(1968). 

The court cannot take judicial notice that 
“bootleg whiskey” is “nontaxpaid liquor.” 
State v. Tillery, 243 N.C. 706, 92 S.E.2d 64 (1956). 

What State Must Prove. — See State v. Pitt, 
248 N.C. 57, 102 S.E.2d 410 (1958). 

Sufficiency of Evidence. — In a prosecution 
under this section on a warrant charging 
possession of nontaxpaid liquor, evidence by the 
State that six gallons of liquor and a jar of 
“white liquor’ were found on defendant’s 
premises, without evidence that the containers 
did not bear a revenue stamp of the federal 
government or a stamp of any of the county 
A.B.C. boards, is insufficient to sustain 
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conviction. The court will not take judicial notice 
that ‘white liquor” means nontaxpaid liquor. 
State v. Wolf, 230 N.C. 267, 52 8.E.2d 920 (1949). . 

Evidence of defendant’s illegal possession of 
a considerable quantity of nontaxpaid whiskey 
was held sufficient to carry the case to the jury 
and his motion to nonsuit was properly denied. 
State v. Camel, 230 N.C. 426, 58 S.E.2d 313 
(1949); State v. Harrison, 239 N.C. 659, 80 S.E.2d 
481 (1954). 

Evidence that whiskey belonging to defendant 
was found on defendant’s premises and that the 
whiskey was not A.B.C. whiskey, together with 
stipulations that the containers bore no stamps, 
is sufficient to be submitted to the jury in a 
prosecution under this section. State v. Pitt, 248 
N.C. 57, 102 S.E.2d 410 (1958). 

Evidence Sufficient to Overrule Defendant’s 
Motion to Nonsuit. — See State v. Avery, 236 
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N.C. 276, 72 S.E.2d 670 (1952); State v. Bryant, 
245 N.C. 645, 97 S.E.2d 264 (1957); State v. 
Mitchell, 260 N.C. 235, 182 S.E.2d 481 (1968). 

Evidence showing nontaxpaid liquor found 
within the curtilage of the defendant’s home is 
sufficient to take the case to the jury under this 
section, and the court will properly overrule 
defendant’s motion for judgment as of nonsuit. 
State v. Gibbs, 238 N.C. 258, 77 S.E.2d 779 
(1953). 

Confiscation of Car. — Defendant admitted 
ownership of the car in which two bottles of 
nontaxpaid whiskey were being transported at 
the time of his arrest, and he was found guilty 
of unlawful transportation of intoxicating 
liquor. This was held sufficient to sustain the 
court’s order confiscating his car and ordering 
it sold in conformity with statute. State v. 
Vanhoy, 230 N.C. 162, 52 S.E.2d 278 (1949). 

§ 18A-7. Keeping liquor for sale; evidence. — (a) It is unlawful for any 
erson, firm, association or corporation, by whatever name called, to have or 
eep in possession for the purpose of sale, except as authorized by law, any 

intoxicating liquors; and proof of any one of the following facts shall constitute 
prima facie evidence of a violation of this section: 

(1) The possession of a license from the government of the United States 
to sell or manufacture spirituous liquors; or 

(2) The possession of more than one gallon of spirituous liquors at any one 
time, whether in one or more places; or 

(3) The possession of more than five gallons of wine (fortified or unfortified) 
at any time, whether in one or more places; or 

(4) The possession of more than 20 gallons of malt beverages at any one 
time, whether in one or more places, other than draft malt beverages 
in kegs; or 

(5) The possession of any quantity whatsoever of nontaxpaid liquor. 
(b) The possession of liquor by any person not legally permitted under this 

Chapter to possess liquor shall be prima facie evidence that such liquor is kept 
for the Barone of being sold, bartered, exchanged, given away, furnished, or 

1 otherwise sposed of in violation of the provisions of this Chapter. (1918, c. 44, 
meee isin, C97, 5. o, 1923, c. 1, s. 10; C.8., ss. 3379, 3411(j); 1949, .c. 1251, s. 2; 
Pease teoe. 1ob1, Cc. 222, Ss. 4, 6; 1971, ¢. 872,-s. 1.) 

Editor’s Note. — For a discussion of the 
wisdom of permitting proof of possession to 
raise a presumption of unlawful handling for 
gain, see 5 N.C.L. Rev. 302. 

Constitutionality. — The section is 
constitutional and valid. State v. Randall, 170 
N.C. 757, 87 S.E. 227 (1915); State v. Langley, 
209 N.C. 178, 183 S.E. 526 (1936). 

It is not in contravention of the federal 
Constitution. State v. Brown, 170 N.C. 714, 86 
S.E. 1042 (1915). 

Liberal Construction. — Subsection (b) is to 
be liberally construed to prevent the use of 
liquor as a beverage, and the possession of such 
liquor is made prima facie evidence of the 

violation of the law. State v. Hammond, 188 N.C. 
602, 125 S.E. 402 (1924). 
“Prima Facie Evidence”. — The words 

“prima facie evidence” are defined in Webster’s 
International Dictionary as meaning “evidence 
sufficient, in law, to raise a presumption of fact 
or establish the fact in question, unless 

rebutted.” It must presume that the legislature 
had such meaning in mind when such words 
were used in the statute. State v. Russell, 164 
N.C. 482, 80 S.E. 66 (1918). 

In a prosecution for the unlawful possession 
of intoxicating (now spirituous) liquor for the 
purpose of sale, evidence that defendant, who 
resided four miles from the still, came to the still 
and got one-half gallon of nontaxpaid whiskey 
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and left with it, is sufficient to make out a prima 
facie case for the jury. State v. Graham, 224 N.C. 
347, 30 S.E.2d 151 (1944). 

Prima facie evidence neither conclusively 
determines the guilt or innocence of the party 
who is accused nor withdraws from the jury the 
right and duty of passing upon and deciding the 
issue to be tried. The burden of proof remains 
continually upon the State to establish the 
accusation which it makes, as prima facie 
evidence does not change or shift the burden. 
State v. Russell, 164 N.C. 482, 80 S.E. 66 (1918). 

While the prima facie case, unexplained, is 
sufficient to sustain a verdict of guilty, yet the 
defendant is not required to show, by the greater 
weight of evidence, that the whiskey was in his 
possession for lawful purposes, for such, in 
effect, would require him to establish his own 
innocence and relieve the State of the burden of 
the issue, which is placed upon it. State v. 
Wilkerson, 164 N.C. 431, 79 S.E. 888 (1918). 

Where there is evidence that the defendant 
indicted under this section had in his possession 
sufficient spirituous liquors to raise the prima 
facie presumption that it was for the purpose of 
sale, it is competent to show this intent, and in 

furtherance of the presumption, that soon 
thereafter, about two months later, he was 
found working on a copper still on his premises, 
and had copper enough to make two of them; and 
that, upon his premises being searched, he had 

falsely denied the possession and had attempted 
to shoot the officer making the search. State v. 
Simmons, 178 N.C. 679, 100 8.E. 239 (1919). 

Evidence that over a gallon of whiskey in pint 
bottles with unbroken seals was found on 
defendant’s premises, that defendant admitted 

owning the whiskey, and that empty whiskey 
bottles were found around premises, is held 
sufficient to be submitted to the jury on a charge 
of illegal possession of intoxicating liquor for 
the purpose of sale. State v. Libby, 213 N.C. 662, 
197 S.E. 154 (1938). 

In a prosecution for unlawful possession of 
intoxicating (now spirituous) liquor for the 
purpose of sale, where the’ evidence is that a 
quantity of beer less than five gallons and less 
than one gallon of gin was found in the house 
of defendants, no presumption arises thereupon 
against defendants. State v. Harrelson, 245 N.C. 
604, 96 S.E.2d 867 (1957). 

The evidence was sufficient to carry the case 
to the jury on the charge of unlawful possession 
of whiskey and beer for the purpose of sale. 
State v. Mills, 246 N.C. 237, 98 S.E.2d 329 (1957). 

The possession of more than one gallon of 
intoxicating (now spirituous) liquor is prima 
facie evidence of possession for the purpose of 
sale under this section, and is sufficient to take 
the case to the jury on the issue. State v. Tate, 
210 N.C. 168, 185 S.E. 665 (1936). 
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For evidence sufficient to make out prima 
facie case against defendant, see State v. 
Buchanan, 233 N.C. 477, 64 S.E.2d 549 (1951). 
Power of Legislature to Change Rule of 

Evidence. — See full discussion in State v. 
Wilkerson, 164 N.C. 431, 79 S.E. 888 (1913). 

Possession may be either actual or 

constructive within the meaning of this section. 
State v. Parker, 234 N.C. 236, 66 S.E.2d 907 
(1951); State v. Rogers, 252 N.C. 499, 114S.E.2d 
355 (1960). 

This section, making the possession of certain 
specified quantities of spirituous, vinous, or malt 
liquors prima facie evidence of its violation, 
intends that the “‘possession”’ shall be construed 
as either actual or constructive; so that the 
possession of such quantities by the agent will 
be deemed the possession of the principal for the 
purpose of the act. State v. Lee, 164 N.C. 533, 
80 S.E. 405 (1913); State v. Buchanan, 233 N.C. 
477, 64 S.E.2d 549 (1951). 

Evidence tending to show that 96 gallons of 
intoxicating liquor were found in the basement 
of the tenant house on defendant’s farm and 
tending to show that he alone had key to the door 
to the basement is sufficient to support 
constructive possession. State v. Parker, 234 
N.C. 236, 66 S.E.2d 907 (1951). 

If the liquor was within the power of the 
defendant, in such a sense that he could and did 
command its use, the possession was as 
complete within the meaning of the statute as if 
his possession had been actual. State v. 
Buchanan, 233 N.C. 477, 64 S.E.2d 549 (1951). 

If nontaxpaid whiskey is on a _ person’s 
premises with his knowledge and consent, he has 
constructive possession thereof while it remains 
on premises under his exclusive control. State v. 
Thompson, 256 N.C. 593, 124 S.E.2d 728 (1962). 

The possession of more than one gallon of 
intoxicating liquor by the agent for the one 
accused of violating the State prohibition law is 
sufficient to make out a prima facie case of guilt 
under the provisions of this section. State v. 
Blauntia, 170 N.C. 749, 87 S.E. 101 (1915). 

Possession as Evidence of Sale. — See State 
v. McAllister, 187 N.C. 400, 121 S.E. 739 (1924); 
State v. Knight, 188 N.C. 630, 125 S.E. 406 
(1924); State v. Pierce, 192 N.C. 766, 186 S.E. 121 
(1926); State v. Parker, 234 N.C. 236, 66 S.E.2d 
907 (1951). 

Possession for Use of Owner. — The mere 
possession of spirituous liquor in the home for 
the use of the owner, his family and their guests 
on the premises in the absence of a count in the 
indictment charging that it was for prohibited 
purposes is not made unlawful. State v. Mull, 
193 N.C. 668, 137 S.E. 866 (1927). 
The law permits an individual to possess in his 

home an unlimited quantity of taxpaid 
intoxicating (now spirituous) liquor for his own 
use and that of his bona fide guests, but the 
possession of more than one gallon is prima facie 
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evidence that such liquor is for the purpose of 
sale. State v. Causby, 269 N.C. 747, 153 S.E.2d 
467 (1967). 

Possession of Any Quantity of Nontaxpaid 
Liquor. — Nontaxpaid whiskey is outlawed by 
statute in this State. The possession of any 
quantity of nontaxpaid liquor is, without 
exception, unlawful, and this section raises the 
presumption, even though less than one gallon 
in quantity, that possession is for the purpose of 
sale. State v. Guffey, 252 N.C. 60, 112 S.E.2d 734 
(1960). 

Possession of nontaxpaid liquor is prima facie 
evidence that such liquor is kept for the purpose 
of being sold. State v. Tessnear, 265 N.C. 319, 
144 S.E.2d 43 (1965). 
From the mere possession of nontaxpaid 

whiskey, this section authorizes, but does not 
compel, the jury to infer that the possessor 
intended to sell the whiskey. State v. Tessnear, 
265 N.C. 319, 144 S.E.2d 43 (1965). 

Burden of Proof. — The possession of the 
specified quantity of spirituous _ liquors 
sufficient to make out prima facie evidence of an 
unlawful purpose is only sufficient to sustain a 
verdict of guilty, and does not shift the burden 
upon the defendant to show his innocence, and 
an instruction to that effect is reversible error. 
State v. Helms, 181 N.C. 566, 107 S.E. 228 (1921). 
Where the possession of the specified 

quantities of intoxicating liquors under a 
statutory provision has made out prima facie 
evidence of guilt, and the defendant has not 
introduced evidence, an instruction to the jury 
placing the burden on the defendant to establish 
his innocence is_ reversible error, being 
equivalent to directing a verdict, which is not 
permissible in a criminal case. State v. Helms, 
181 N.C. 566, 107 S.E. 228 (1921). 

Evidence Sufficient to Warrant Finding that 
Possession Was for Purpose of Sale. — See 

CH. 18A. REGULATION OF INTOXICATING LIQUORS § 18A-8 

State v. Jenkins, 2384 N.C. 112, 66 S.E.2d 819 
(1951). 

Evidence Sufficient to Support Adverse 
Verdict. — See State v. Gordon, 224 N.C. 304, 
30 S.E.2d 43 (1944). 

Evidence Sufficient to Overrule Nonsuit. — 
Evidence tending to show that defendant was 
driving his automobile on a highway, that when 
officers attempted to stop him he attempted to 
elude them, threw a carton containing three 

gallons of nontaxpaid whiskey from the car, and 
drove in a reckless manner until struck from 
rear by the officers’ car and run off the road, 
was held sufficient to overrule nonsuit upon 
each of the charges of illegal possession of 
whiskey for the purpose of sale and unlawful 
transportation of same. State v. Merritt, 231 
N.C. 59, 55 S.E.2d 804 (1949). 

Insufficient Evidence to Direct Verdict. — 
Evidence establishing defendant’s possession of 
more than a gallon of intoxicating (now 
spirituous) liquor, without other incriminating 
evidence, is insufficient to support a directed 
verdict of guilty of possession of intoxicating 
liquor for the purpose of sale under this section. 
State v. Ellis, 210 N.C. 166, 185 S.E. 663 (1936). 

Instructions. — Where an instruction that 
“the possession of more than one gallon of liquor 
constitutes prima facie evidence of unlawful 
possession for the purpose of sale” is directed 
to a count charging unlawful possession for the 
purpose of sale, and defendant is convicted on 
that count and on two other counts of unlawful 
possession, and sentences imposed run 
concurrently, conceding the charge to be 
erroneous, it cannot avail defendant, who must 
show error affecting the whole case. State v. 
Gordon, 224 N.C. 304, 30 S.E.2d 48 (1944). 

Applied in State v. Moses, 283 N.C. 390, 196 
S.E.2d 211 (1978). 

§ 18A-8. Sale to or purchase by minors. — (a) It shall be unlawful for: 
(1) Any person, firm, or corporation knowingly to sell or give any malt 

beverages or unfortified wine to any person under 18 years of age; 
(2) Any person under 18 years of age to purchase or possess, or for anyone 

to aid or abet such person in purchasing, any malt beverages or 
unfortified wine; 

(3) Any person, firm, or corporation knowingly to sell or give any alcoholic 
beverages to any person under 21 years of age; or 

(4) Any person under 21 years of age to purchase or possess, or for anyone 
to aid or abet such person in purchasing, an alcoholic beverages. 

(b) Whenever a sale of malt beverages or unfortified wine is made to a person 
under the age of 18 years, it shall be prima facie evidence that the person makin 
the sale 

inspection a driver’s 

knowledge that the purchaser was under the age of 18 years. Suc 
facie evidence may be rebutted by showing that the purchaser produced 

for in tisathies selective service card, or military identification 
card showing the age of the purchaser to be 18 years or more and the description 
of the physical appearance of the person on the identification card reasonably 

the purchaser. In the absence of such identification, the prima facie 
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evidence of knowledge of age may be rebutted by-the vendor by other evidence 
which reasonably indicated at the time of sale that the purchaser was 18 years 
of age or more. (1933, c. 216, s. 8; 1959, c. 745, s. 1; 1967, c. 222, s. 3; 1969, c. 
998; 1971, ¢. 872, s. 1; 1973, ¢. 27.) 

Editor’s Note. — The 1973 amendment “selective service card’ near the middle of 
deleted “school identification card” following — subsection (b). 

§ 18A-9. Federal license prohibited. — (a) It is unlawful for any person, 
firm, partnership, or corporation to procure, obtain, possess, purchase, permit 
to be issued, or have issued to any person a license, permit, stamp, or other 
authorization from the government of the United States to manufacture, sell, 
possess, transport, handle, or purchase intoxicating liquors in the State of North 
Carolina. Provided, this section shall not apply to the Department of Defense 
and agencies of the armed services operating thereunder, nor to any agency, 
department, official, or agent of the State of North Carolina or any other person 
or persons engaged in any activity or transactions authorized under this 
Chapter. 

(b) The possession of a license or the issuance to any person of a license to 
manufacture, rectify, or sell, at wholesale or retail, spirituous liquors by the 
United States government or any officer thereof in any county, city, or town 
where the manufacture, sale, or rectification of spirituous liquors is forbidden 
by the laws of this State shall be prima facie evidence that the person having 
such license, or to whom the license was issued, is guilty of doing the act 
permitted by the license in violation of the laws of this State. On the trial of any 
person charged with the violation of any such laws, it shall be competent to prove 
that such a license is in the possession of or has been issued to such person by 
the testimony of any witness who has personally examined the records of the 
government office where the official record of such licenses is kept. (19085, c. 
aa 5: Rev., s. 2060; 1907, c. 931; C. S., s. 3408; 19515 °c) 10255097 ieee 
Sra b. 

§ 18A-10. Advertisements.—lIt shall be lawful to advertise anywhere or by 
any means or method liquor or the manufacture, sale, keeping for sale, or 
furnishing of the means by which it may be obtained, or where, how, from whom, 
or at what price it may be obtained, provided such advertising complies with the 
rules and regulations of the State Board of Alcoholic Control. (1923, c. 1, s. 3; 
C.S., s. 3411(c); 1938, ec. 216, 229; 1945, c. 903, s. 1; 1947, c. 1098, ss. 2, 3; 1957, 
¢.1048; 1963, .c. 426, s..10;c_460%s.cl: 1971 cr ST 2 sry) 

Authority of State Board of Alcoholic of Attorney General to Mr. Lee P. Phillips, State 

Control to Regulate Advertising. — See opinion A.B.C. Board, 40 N.C.A.G. 1 (1970). 

§ 18A-11. Place of sale and delivery; place of prosecution. — In case of a 
sale of liquor where the delivery thereof was made by a common or other carrier, 
the sale and delivery shall be deemed to be made in the county wherein the 
delivery was made by such carrier or the consignee, his agent or employee, or 
in the county wherein the sale was made, or from which the shipment was made, 
and prosecution for such sale or delivery may be had in either county. (1923, c. 
1, s. 8; C. S., s. 3411(h); 1971, c. 872, s. 1.) 

§ 18A-12. Indictment and summons. — In any affidavit, information, 
warrant, or indictment for the violation of this Chapter, separate offenses ma 
be united in separate counts, and the defendant may be tried on all at one trial, 
and the penalty for all offenses may be imposed. (1971, ¢. 872, s. 1.) 
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§ 18A-13. Mixed beverages. — (a) When any person applies to a county or 
municipal alcoholic control board for a license or permit for the sale of mixed 
beverages on any | bebe in the State, pursuant to any Seok or local act, said 
eee shall also file written application for a permit to be issued by the State 
oard. 
(b) No permit shall be issued by the State Board unless the premises and 

licensee meet the requirements established in the comprehensive plan approved 
by Rin State Board, and the licensee meets the requirements contained in G.S. 
18A-39. 

(c) The permit shall be an on-premise permit and the provisions of G.S. 18A-43 
through 18A-45 shall be applicable to any premises or licensee selling alcoholic 
beverages under any special or local act. 

(d) No permit shall be issued until after the local board certifies that the 
licensee and the premises meet the requirements of all applicable local and State 
laws and regulations, and any permit shall remain the property of the State 
Board, and shall be (urate upon notice from the State Board. 

(e) The State Board shall suspend or revoke the permit for a violation of any 
rovision of the local act or of Chapter 18 or Chapter 18A of the General 
tatutes. 
(f) All permits shall be for a period of one year unless sooner suspended or 

revoked and shall expire on April 30 of each year. 
(g) Application for permit or renewal of permit shall be accompanied by a fee 

of one aniived and fifty dollars ($150.00), payable to the State Board of 
Alcoholic Control for deposit with the State Treasurer, and no fee is refundable 
in case a permit is refused, suspended, or revoked. 

(h) The State Board shall adopt rules and regulations governing the 
transportation, possession, serving and use of mixed Hevea and it shall be 
unlawful and punishable as a misdemeanor for any person to violate the 
provisions of this section or any rule or regulation duly adopted by the State 
Board. (1971, c. 872, s. 1.) 

Editor’s Note. — This section was repealed made subject to a statewide referendum, and 
and a new Article 3A, governing the sale of | was defeated at the general election held Nov. 
mixed alcoholic beverages, was enacted by 6, 1973. 
Session Laws 1973, c. 316. The 1973 act was 

ARTICLE 2. 

A.B.C. Boards and Enforcement. 

Part 1. A.B.C. Boards. 

§ 18A-14. State Board of Alcoholic Control. — (a) A State Board of 
Alcoholic Control is hereby created, and shall consist of a Chairman and two 
associate members. The Chairman and associate members of the Board shall be 
men well known for their character, ability, and business acumen. The Chairman 
of the Board shall devote his full time to his official duties. He shall receive a 
salary to be fixed by the Governor, subject to the approval of the Advisory 
Budget Commission, together with necessary traveling expenses allowed under 
the general law. The two associate members of the Board shall receive no 
compensation for their services except the per diem, subsistence, and travel 
allowances provided for members of similar State boards and commissions by 
Chapter 138 of the General Statutes. 

(b) The Chairman and the associate members of the State Board of Alcoholic 
Control shall be appointed by the Governor and shall serve at the pleasure of 
the Governor. The Governor shall fill any vacancy arising on the State Board 
by appointment of a successor, to serve at the pleasure of the Governor. The 
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Chairman of the Board shall have such powers and perform such duties as the 
Board shall prescribe, including the authority to appoint, promote, demote, and 
discharge sliaahobiinate officers and employees of the State Board of Alconolic 
Control. All such officers and employees shall perform such duties as the 
Chairman may assign. (1937, c. 49, ss. 2, 3; c. 411; 1939, c. 185, s. 5; 1941, ¢. 107, 
S. ie. e, 916; s#1;1965, c. 1102;'ss.:1, 2; 1969)'c.. 294, ssi 1) 220 Rie 
we 

State Government Reorganization. — The  G.S. 143A-173, enacted by Session Laws 1971, c. 
State Board of Alcoholic Control was 864. 
transferred to the Department of Commerce by 

§ 18A-15. Powers and authority of State Board. — The State Board of 
Alcoholic Control shall have power and authority as follows: 

(1) To see that all the laws relating to the sale and control of intoxicating 
liquor are observed and performed; 

(2) To audit and examine the accounts, records, books, and papers relating - 
to the operation of county and municipal stores or to have the same 
audited; 

(83) a. To fix the retail price of each bottle of alcoholic beverages sold in 
the county and municipal A.B.C. stores at such levels as shall 
promote the temperate use of these beverages and as may 
ee policing, which price shall be uniform throughout the 
tate; 

b. To compute the taxes levied by G.S. 105-113.93 and G.S. 105-113.94 
on the retail prices of spirituous liquors so fixed; 

c. To add to said retail price: 
1. An amount equal to three and one-half percent (842%) of said 

retail price of spirituous liquors; and 
2. One cent (1¢) per bottle on each bottle of alcoholic beverages 

containing two ounces or less sold in said county and municipal 
A.B.C. stores and five cents (5¢) per bottle on each bottle of 
alcoholic beverages containing more than two ounces sold in 
said stores; the sum of the retail price plus the foregoin 
additions thereto being the established price for each suc 
bottle of alcoholic beverages. The foregoing additions to retail 
price shall not be subject to the tax levied by G.S. 105-113.93 
and G.S. 105-113.94. the clear proceeds of the three and one- 
half percent (342%) addition to the retail price of spirituous 
liquors shall be retained by the respective county or municipal 
A.B.C. boards in the same manner as other profits derived 
from the sale of spirituous liquors. The clear proceeds of the 
one cent (1¢) and five cents (5¢) per bottle addition to retail 
price shall be remitted to the county commissioners of the 
county in which such additions to retail price were collected, 
accompanied by forms or reports to be prescribed and 
furnished by the State Board of Alcoholic Control, which 
remittances shall be spent in the discretion of the county 
commissioners only for projects for construction, maintenance 
and operation of facilities for education, research, treatment 
or rehabilitation of alcoholics. The funds may also be used for 
programs of education and research on problems of alcoholism 
and the treatment and rehabilitation of alcoholics. The county 
commissioners are hereby empowered to spend the funds for 
a project not located in the county but which benefits the 
citizens of the county. The Department of Human Resources 
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and the State Department of Public Instruction are hereb 
empowered to enact guidelines for the expenditure of suc 
funds by county commissioners and the county commissioners 
may expend the funds pursuant to those guidelines. Reports 
and remittances of the aforesaid additions to retail price shall 
be made monthly by the local boards on or before the fifteenth 
day of the next succeeding month. 

d. To determine the total prices of all such alcoholic beverages, which 
total “ae shall be the sum of the established price plus the taxes 
levied by G.S. 105-113.93 and G.S. 105-113.94, and to notify the 
stores periodically of such prices. 

(4) To remove any member, or members, of county and municipal boards 
whenever in the opinion of the State Board such member, or members, 
of the county or municipal board, or boards, may be unfit to serve 
thereon; 

(5) To test any and all alcoholic beverages that may be sold, or proposed 
to be sold, to the county or municipal stores, and to install afd operate 
such apparatus, laboratories, or other means or instrumentalities and 
employ to operate the same such experts, technicians, employees and 
laborers as may be necessary to operate the same, in accordance with 
the opinion of the Board. In leu of establishing and operating 
laboratories as above directed, the Board may, with the approval of the 
Governor and the Commissioner of Agriculture, arrange with the State 
Chemist to furnish such information and advice and to perform such 
analyses and other laboratory services as the Board may consider 
necessary, or they may, if they deem advisable, cause such tests to be 
made otherwise; 

(6) To supervise purchasing by the county and municipal boards when the 
State Board is of the opinion that it is advisable for it to exercise such 
power in order to carry into effect the purpose and intent of this 
Chapter, with full power to disapprove any such purchase. At all times 
it shall have the right to inspect all invoices, papers, books, and records 
in the county or municipal stores or boards relating to purchases; 

(7) To exercise the power to approve or disapprove in its discretion all 
regulations adopted by the several county and municipal stores for the 
operation of said stores and the enforcement of alcoholic beverage 
ac, laws which may be in violation of the terms or spirit of this 

apter; 
(8) To require that a sufficient amount be so allocated as to insure adequate 

enforcement; the amount shall in no instance be less than five percent 
(5%) nor more than ten percent (10%) of the net profits arising from the 
sale of alcoholic beverages; 

(9) To remove, in case of violation of the terms or spirit of this Chapter, 
officers employed, elected, or appointed in the several counties and 
municipalities where stores may be operated; 

(10) To approve or disapprove, in its discretion, the opening and location of 
county and municipal stores; provided that in the location of control 
stores in any county in which a majority of the votes have been cast 
for liquor control stores, no store or stores shall be located in any 
community or town in which a majority of the votes cast were against 
control; provided further, however, that stores may be located in such 
communities and towns if and when as many as twenty percent (20%) 
of the qualified voters therein by petition, at any time after 18 months 
since the last election on such question, have requested the location of 
such a store or stores in such communities or towns and the State Board 
has found, upon due investigation after receipt of such petition, that 
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a majority of the qualified electors in such.community or town are at 
the time such investigation is made in favor of establishing such store 
or stores. Each county and municipality that may be entitled to operate 
stores for the sale of alcoholic beverages shall be entitled to operate 
at least one store for such purpose. No additional stores in each of said 
counties and municipalities shall be opened until and unless their 
opening and their place of location shall first be approved by the State 
Board, which at any time may withdraw its approval of the operation 
of any additional county or municipal store when the store is not 
operated efficiently and in accordance with the alcoholic beverage 
control laws and all valid regulations prescribed therefor, or whenever, 
in the opinion of the State Board, the operation of any county or 
municipal store shall be inimical to the morals or welfare of the 
community in which it is operated or for such other cause, or causes; 
as may appear to the State Board sufficient to warrant the closing of 
any county or municipal store; 

(11) To require the use of a uniform accounting system in the operation of 
all county and municipal stores hereunder and to provide in said system 
for the keeping therein and the record of all ene information as may, 
in the opinion of the said State Board, be necessary or useful in its 
auditing of the affairs of the said county and municipal stores, as well 
as in the study of such problems and subjects as may be studied by said 
State Board in the performance of its duties; 

(12) To grant, to refuse to grant, or to revoke permits for any person, firm, 
or corporation to do business in North Carolina in selling alcoholic 
beverages to or for the use of any county or municipal store and to 
provide and to require that such information be furnished by such 
person, firm, or corporation as a condition precedent to the granting 
of such permit, or permits, and to require the furnishing of such data 
and information as it may desire during the life of such permit, or 
permits, and for the purpose of determining whether such permit, or 
permits, shall be continued, revoked, or regranted after expiration 
dates. No permit, however, shall be granted by the State Board to any 
person, firm, or corporation when the State Board has reason sufficient 
unto itself to believe that such person, firm, or corporation has 
furnished to it any false or inaccurate information or is not fully, 
frankly, and honestly cooperating with the State Board and the several 
county and municipal boards in observing and performing all liquor 
laws that may now or hereafter be in force in this State, or whenever 
the Board shall be of opinion that such permit ought not to be granted 
or continued for any cause. Upon the granting of a permit in accordance 
with this Chapter, the State Board of Alcoholic Control shall notify the 
county sheriff and county tax collector, and if applicable, the city chief 
of police and city tax collector, as well as the county alcoholic beverage 
control officer, whenever an alcoholic beverage control permit of any 
type is issued within the respective county and/or city; 

n or before June 30, 1975, and thereafter to provide for the receipt, 
storage and distribution of alcoholic beverages by negotiated contract 
or by use of the procedures for purchase and contract of property by 
State agencies with a privately-owned warehouse in the Raleigh area 
or, alternatively and a the same procedure, with privately-owned 
warehouses in the several regions of the State which in the discretion 
of the Board would promote efficient distribution of alcoholic 
beverages to the local boards of alcoholic control and maintain control 
of such beverages and the Board’s supervision thereof. The State Board 
of Alcoholic Control shall provide for such warehousing and 

(13) 
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distribution through contracts or subleases with independent 
contractors, except that the State Board shall have the power and 
authority to operate such warehouses on an interim emergency or 
temporary basis pursuant to a change in independent operator or for 
some condition substantially impeding distribution of alcoholic 
beverages from the warehouse. The Board shall prescribe such rules 
and regulations as they deem necessary for the receipt, storage and 
distribution of such Ceytitcs and violation of such rules and 
regulations shall be grounds for termination of a contract upon 
reasonable notice by the Board. The contract or contracts entered into 
ursuant to this subdivision shall provide for an annual audited 
inancial statement, shall provide that the records of the warehouse or 
warehouses be available for inspection at all times by the State Board 
of Alcoholic Control and the Department of Revenue and shall provide 
that the accounts of the warehouse or warehouses regarding the 
receipt, storage and distribution of alcoholic beverages be subject to 
audit by the State Auditor. 

(14) To adopt, amend, or repeal reasonable rules and regulations for the 
urpose of carrying out the provisions of this hapter, but not 

inconsistent herewith, which rules and regulations shall become 
effective when filed as provided by law. 

(15) To appoint or commission A.B.C. officers, hearing officers, and other 
enforcement personnel, authorized b Part 2 of this Article. 

(16) The Board is authorized to dispose of damaged liquors belonging to the 
Board by selling it to public or private hospitals to be used only for 
medicinal purposes, or by sale to military installations or by destroying 
such liquors as the Board may deem best. Sale shall be by: 
a. Advertisement for sealed bids; 
b. Negotiated offer, advertisement, and upset bids; 
ec. Public auction; or 
d. Exchange. 

Complete detailed records of such disposal shall be maintained by the 
Board showing the brand, amount and disposition. Any funds derived 
from such liquors shall be paid into the warehouse bailment fund. 

The State Board shall have all other powers which may be reasonably implied 
from the granting of express powers herein named, together with such other 
powers as may be incidental to, or convenient for, carrying out and performing 
the powers and duties herein given to the Board. (19387, c. 49, s. 4; ec. 287, 411; 
$4070 04, 1949, c. 974) 's. 9; 1961, c. 956; 1963, c. 426, s. 12; c. 916, s: 2c. 1119, 
Beieimuorc, 1006, C. 1102. s. 3+ 1967, c. 222,-s/.2: c. 1240, s. 1; 1971, c. 872.8. 
Pagie, c. 25; c. 473, s. 1; c. 476, s. 133; c. 606; c. 1288, s. 1; cc. 1869, 1396.) 

Editor’s Note. — The first 1973 amendment 
substituted “twenty percent (20%)” for “fifteen 
percent (15%)” in the second proviso to the first 
sentence of subdivision (10). 

The second 1973 amendment rewrote 
subdivision (3). The second 1973 amendatory act, 
Session Laws 1973, c. 473, s. 2, provides: “This 
act shall not apply to alcoholic beverages sold in 
bottles of less than one-half pint in quantity.” 

The third 1973 amendment added the last 
sentence of subdivision (12). 

The fourth 1973 amendment rewrote 
subdivision (3). 

The fifth 1973 amendment rewrote 
subdivision (13). 

The sixth 1973 amendment added subdivision 
(16). 

Pursuant to Session Laws 1978, c. 476, s. 133, 
“Department of Human Resources” has been 
substituted for “State Department of Mental 
Health” in paragraph c2 of subdivision (3) as 
rewritten by Session Laws 1978, c. 1288, s. 1. 

As to making of necessary rules and 
regulations, see 15 N.C.L. Rev. 323. As to power 
of Board to grant, deny, or revoke permits, see 
15 N.C.L. Rev. 328. 

Section Empowers Board to Issue Permits. 
— This section provides for the issuance of 
permits by the State Board of Alcoholic Control, 
and except as authorized by the legally issued 
permit, sales, etc., of alcoholic beverages are 
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made unlawful. Hursey v. Town of Gibsonville, Five Cent Per Bottle Surcharge Cannot Be 
284 N.C. 522, 202 S.E.2d 161 (1974). Spent for Purchase or Lease of Existing 

Unless Permit Authorizes Violation of Facilities and Property. — See opinion of 
Restrictions Fixed by Chapter. — The Board Attorney General to Mr. R. Patterson Webb, 
has no power to issue a permit which authorizes _ Division of Mental Health Services, Department 
the holder to violate the restrictions fixed by this of Human Resources, 43 N.C.A.G. 339 (1974). 
Chapter. Hursey v. Town of Gibsonville, 284 
N.C. 522, 202 S.E.2d 161 (1974). 

§ 18A-16. County boards of alcoholic control. — (a) In each county that may 
be permitted to ene se in the sale of alcoholic beverages, there is here created 
a county board of alcoholic control, to consist of a chairman and two other 
members. The members of this board shall be well known for their character, 
ability, and business acumen. The members of the board shall be selected in each 
respective county in a joint meeting of the board of county commissioners, the 
county board of health, and the county board of education. Each person voting 
at this joint meeting shall have only one vote, notwithstanding the fact that there 
may be instances in which some persons are members of another board. 
The terms of office of the members of the county boards of alcoholic control 

shall be as follows: The chairman, who shall be so designated by the appointing 
boards, shall serve for his first term a period of three years, and one member 
shall serve for his first term a period at two years and the other member shall 
serve for a period of one year, all terms beginning with the date of their 
appointment. After each term has expired, each successor in office shall serve 
for a period of three years and shall be appointed in the same manner as herein 
provided in this section. 
Any member of any of the county boards hereinabove referred to in this 

section may be removed at any time by the composite board consisting of the 
board of county commissioners, the board of education, and the board of health 
whenever such composite board finds by a majority vote of its entire 
membership that a member or members are unfit to serve on the county alcoholic 
beverage control board, each member of the composite board having only one 
vote as above provided for the selection of members of the county alcoholic 
beverage control boards. If any member of the county board is removed 
hereunder, his successor shall be selected to serve out the time for which such 
member was originally selected. 
Upon the death or resignation of the chairman or any other member of the 

county board of alcoholic control, whether selected under the provisions of this 
Article or under the provisions of Chapter 418 or Chapter 493, Public Laws of 
1935, before the expiration of the term of office for which said chairman or 
member has been appointed, elected, or selected, his successor to fill out the 
unexpired term Shell cbe selected at a joint meeting of the board of county 
commissioners, the county board of health, and the county board of education, 
which joint meeting shall be held within 10 days after such resignation or death. 
This meeting shall be called by the chairman or some other member of the county 
board of alcoholic control by giving notice to each member of when and where 
it will be held. 

(b) No person shall be appointed a member of either the State Board or any 
county board or employed thereby who is a stockholder in any brewery or the 
owner of any interest therein in any manner whatsoever, or interested therein 
directly or indirectly, or likewise interested in any distillery or other enterprise 
that produces, mixes, bottles, or sells alcoholic beverages, or related by blood 
to a degree of first cousin or closer to any person likewise interested or 
associated in business with any person likewise interested. Neither the State 
Board nor any county board shall employ any person who is interested in, 
directly or indirectly, or related by blood to a degree of first cousin or closer 
to any person interested in any firm, person, or corporation permitted to sell 
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alcoholic beverages in this State. Nome rae at aing the provisions of this section 
the State Board may, upon its own motion and its discretion, make determinative 
rulings as to the exception to the rules and determine possible conflict of 
interest. 

(c) The salaries of the members of the said county board shall be fixed by the 
joint meeting of the several boards that appoint them. They shall be fixed with 
the view to securing the very best members available, with due regard to the 
fact that such salaries shall be adequate compensation but not large enough to 
make said positions unduly attractive or the objects of political aspirations. 

(d) The several members of the county board shall give bond for the faithful 
erformance of their duties, in the penal sum of five thousand dollars ($5,000). 
his bond shall be payable to the State of North Carolina and to the county in 

which said board performs its duties with some corporate surety, which surety 
shall be satisfactory to and approved by the county attorney of said county and 
the Chairman of the State Board and shall be deposited with the Chairman of 
the State Board. The State Board for and on behalf of the State of North Carolina 
and the county named in said bond shall each be secured therein to the full 
amount of the penalty thereof, and the recovery or payment of any sums due 
thereunder to either shall not diminish or affect the right of the other obligee 
in said bond to recover the full amount of the said penalties thereof. The givin 
and the approval of such bond shall be a part of the qualification of bad 
members, and no member shall be entitled to exercise any of the functions or 
powers incident to his appointment until and unless the said bond has been given 
and approved as herein provided. The three joint boards referred to above shall 
be authorized to relieve any member of the county boards who does not handle 
any money or funds from furnishing such bond, and shall be further authorized 
to peguire bond in excess of five thousand dollars ($5,000) of any member of the 
board handling money or funds if the joint boards deem it advisable to increase 
such bond. (19387, c. 49, ss. 6-9; cc. 411, 431; 1939, c. 202; 1971, c. 872, s. 1.) 

Local Modification. — Granville: 1973, c.946; | General to Morrison McKenzie, 41 N.C.A.G. 330 
Tyrrell: 1973, c. 1167. (1971). 

Conflict of Interest by Reason of 
Relationship. — See opinion of Attorney 

§ 18A-17. Powers and duties of county boards.—The said county boards 
shall each have the following powers and duties: 

(1) Control and jurisdiction over the importation, sale and distribution of 
alcoholic beverages within its respective county; 

(2) Power to buy and to have in its possession and to sell alcoholic beverages 
within its county; 

(3) Power and authority to adopt rules and regulations governing the 
Bed of stores within its county and relating to the carrying out 
of the provisions and purposes of this Chapter; 

(4) To prescribe and regulate and direct the duties and services of all 
employees of said county board; 

(5) To fix the hours for the opening and closing of stores operated by it. 
No store, however, shall be permitted to remain open between the hours 
of 9:00 P.M. and 9:00 A.M.; 

(6) To require any county stores to close on such days as it may designate, 
but all stores shall remain closed on Sundays, New Year’s Day, Fourth 
of July, Labor Day, Thanksgiving, Christmas Day and statewide 
election days; 

(7) To import, transport, receive, purchase, sell, and deliver and have in its 
possession for sale for present and future delivery alcoholic beverages; 
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(8) To purchase or lease property, furnish and-equip buildings, rooms, and 
accommodations as and when required for the storage and sale of 
alcoholic beverages and for distribution to all county stores within said 
county and for all other legal and proper purposes of the board; 

(9) To dispose of property as provided in Article 12 of Chapter 160A of the 
General Statutes as if it were a governing body of a municipality; 

(10) To borrow money, guarantee the payment thereof and the interest 
thereon, in such manner as may be required or permitted by law, and 
to issue, sign, endorse, and accept checks, promissory notes, bills’ of 
exchange, and other negotiable instruments and to do all such other 
and necessary things as may be required or may be convenient in the 
conduct of the liquor stores in its county; 

(11) To vagal A and aid in the prosecution of violations of this Chapter 
and other liquor laws, by whatever name called, and to seize alcoholic 
beverages in said county sold, kept, imported, or transported illegally 
and to apply for confiscation thereof and to cooperate in the prosecution 
of offenders in any court in said county; 

(12) To require A.B.C. stores to sell alcoholic beverages at the prices fixed 
by the State Board of Alcoholic Control and to prescribe to whom the 
same may be sold; 

(13) To locate stores in its county and to provide for the management 
thereof and to appoint and employ for each store conducted by it at least 
one person who shall be known as “manager” thereof. The duty of this 
manager shall be to conduct the store under directions of the count 
board and to carry out the law applying thereto. This manager shall 
give bond for the faithful performance of his duties in such sum as may 
be fixed by the county board, with sufficient corporate surety. Said 
surety, or sureties thereon, shall be approved by the county board as 
a part of the qualifications of the manager for his appointment, and the 
county board shall have the right to sue on said bond and to recover 
for all failures on the part of the manager faithfully to perform the 
duties as manager, to the extent of any loss occasioned by the manager 
on his part; but as against the surety, or sureties, thereon, such 
ager eeaG recovery, or recoveries, shall not exceed the penalty of said 
ond; 

(14) To expend for law enforcement a sum not less than five percent (5%) 
nor more than fifteen percent (15%) of the total profits to be determined 
by quarterly audits, and in the expenditure of said funds to employ one 
or more persons to be ap Arad by and directly responsible to the 
respective county boards; the persons so appointed shall be designated 
county A.B.C. officers. Local A.B.C. boards shall submit quarterly 
reports to the State A.B.C. Board, under regulations prescribed by said 
State Board, evidencing compliance with provisions of this section 
requiring expenditures for law enforcement. 

In addition, any county or municipal board shall expend not less than 
seven percent (7%) of its total profits, to be determined by quarterly 
audits, for education on the excessive use of alcoholic beverages and 
for the rehabilitation of alcoholics. Expenditures for the purposes 
specified in this paragraph may be made, in the discretion of the board, 
either for programs carried on by the board or as appropriations to 
nonprofit corporations or agencies sponsoring or engaging in such 
education, research, or rehabilitation. 

(15) To discontinue the operation of any store in its county whenever it 
appears to the raed that the operation thereof is not sufficiently 
promtanie to justify a continuance of its operation, or when, in the 
oard’s opinion, the operation of any store is inimical or hurtful to the 
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morals or welfare of the community in which it is operated, or when 
said county board may be directed to close any store by the State Board. 

(16) To invest any funds temporarily held in the following: obligations of 
the United States or obligations fully guaranteed both as to principal 
and interest by the United States, shares of any building and loan 
association organized under the laws of this State, or of any federal 
Savings and loan association having its principal office in this State, and 
certificates of deposit for time deposits or savings accounts in any bank 
or trust company authorized to do business in North Carolina, to the 
extent in each instance that such shares or deposits are insured by the 
State or federal government or agency thereof. If the board desires to 
deposit in bank, savings and loan, or trust company funds beyond the 
extent that such deposits are insured by the State or federal 
Overnment or any agency thereof, the board shall require such 
epository to furnish a corporate surety bond or bonds of the United 

States government or of the State of North Carolina or of counties and 
municipalities of North Carolina whose bonds have been approved by 
the Local Government Commission. Nothing contained herein shall be 
deemed to authorize investments by local boards for periods of more 
than 90 days. 

All the powers and duties herein conferred upon county boards, or required 
of them, shall be subject to the powers herein conferred upon the State Board, 
and whenever or wherever herein the State Board has been given power to 
approve or disapprove anything in respect to county stores or county boards, 
then no power on the part of the county boards and no act of any county board 
shall be exercisable or valid until and unless it has been approved by the State 
Board. (1937, c. 49, ss. 10, 12; cc. 411, 431; 1939, c. 98; 1957, ec. 1006, 1335; 1963, 
Pee tot. c. 1178: 1969, cc. 115, 902; 1971, c. 872, 5.1; 1973, cc: 85, 185: 
Src. 85.1, 2.) 

Local Modification. — New Hanover, as to 
subdivision (14): 1973, c. 550. 

Editor’s Note. — The first 1973 amendment 
added subdivision (16). 

The second 1973 amendment substituted 
“fifteen percent (15%)” for “ten percent (10%)” 
near the beginning of the first paragraph of 
subdivision (14). 

The third 1973 amendment added ‘‘and for all 
other legal and proper purposes of the board” 
at the end of subdivision (8) and rewrote 
subdivision (9). 

Requirements. — Subdivision (14) requirements 
as to expenditure of percentage of total profits 
for education and rehabilitation are not 
applicable to a local board of alcoholic control 
where the local act contains different provisions 
regarding the percentages of profits so spent. 
Opinion of Attorney General to Mr. Terry R. 
Hutchins, 41 N.C.A.G. 610 (1971). 
An alcoholic beverage control officer is a 

“public officer” within the meaning of § 14-223 
and is entitled to the protection of that section. 
State v. Taft, 256 N.C. 441, 124 S.E.2d 169 (1962). 

Applicability of Subdivision (14) 

§ 18A-18. Salaries and expenses; net profits. — (a) All salaries and expenses 
incurred under the provisions of this Article, except those provided for in G.S. 
18A-14, shall be aid out of the proceeds of the sales of the alcoholic beverages 
referred to in this Article. All salaries and expenses of the county boards and 
their employees shall be paid out of the receipts for their sales as operating 
expenses. 

b) After deducting the amount required to be expended for enforcement as 
herein provided and retaining sufficient and proper working capital, the amount 
to be determined by the board, and except as hereinbefore provided in Chapters 
493 and 418 of the Public Laws of 1935, the entire net profits derived from any 
stores shall be paid quarterly to the general fund of each respective county 
oo county stores are operated. (1937, c. 49, ss. 20, 21; c. 411; 1971, c. 872, 
A. 
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Part 2. Enforcement. . 

§ 18A-19. Director of Enforcement; hearing officers; State A.B.C. officers. 
— (a) The State Board of Alcoholic Control shall appoint a person to be known 
as “Director of the Enforcement Division,’ who shall be in charge of the 
administration of such Division. The Board may also appoint one or more 
assistants to the Director and one or more hearing officers, all of whom shall 
have full authority to make investigations, hold hearings, and make findings of 
fact. Upon the approval by the State Board of the findings and orders of 
suspension or revocation of the permit of any licensee, the findings of the 
assistant or the hearing officer shall be deemed to be the findings and the order 
of the Board. 

(b) The State Board may commission as State A.B.C. officers such regular 
employees (including the Chairman) as the Board designates for the purpose of 
Se ncine the provisions of this Chapter. Such employees shall receive no 
additional compensation for performing the duties of A.B.C. officer. 
Any regular employee of the State A.B.C. Board commissioned as an A.B.C. 

officer shall have statewide jurisdiction. Such officers shall have the same 
powers and authorities as peace officers generally, and may arrest without a 
warrant as authorized in G.S. 15-41. 

Each employee of the State Board commissioned as an A.B.C. officer under 
this Chapter shall give a bond with a good surety, payable to the State of North 
Carolina, in a sum not less than one thousand dollars ($1,000), conditioned upon 
the faithful discharge of his duty as an A.B.C. officer. The bond shall be duly 
approved by and filed in the office of the Insurance Commissioner and received 
in evidence in all actions and proceedings in this State. 

Before any employee of the State Board, commissioned as an A.B.C. officer, 
Shall exercise any power of arrest under this Chapter, he shall take the oath 
required of public officers before an officer authorized to administer oaths. 
(c) All State A.B.C. officers shall have authority to investigate the operation 

of the licensed premises of all persons licensed under this Chapter, to examine 
the books and records of such licensee, to procure evidence with respect to the 
violation of this Chapter or any rules and regulations adopted thereunder, and 
to perform such other duties as the Board may direct. A.B.C. officers shall have 
the right to enter any licensed premises in the State in the performance of their 
duty, at any hour of the day or night. Refusal by a permittee or by any employee 
of a permittee to permit such officers to enter the premises shall be cause for 
revocation or suspension of the permit of the permittee. 

(d) Notices, orders, or demands issued by the State Board for the surrender 
of permits may be served and executed by the A.B.C. officers employed by the 
Board, and these officers, while serving and executing such notices, orders, or 
demands, shall have all the power and authority possessed by peace officers 
when serving and executing warrants charging violation of the criminal laws 
of the State. (1939, c. 158, s. 514; 1943, c. 400, s. 6; 1949, c. 974, ss. 11,; 14; e. 1251, 
s. 4; 1951, c. 1056, s. 1; c. 1186, ss. 1, 2; 19538, c. 1207, ss. 2-4; 1957, c. 1440; 1961, 
c, 645; 1963, .c. 426, ss. 1, 2, 4,'5, 12: 1967,-c. 868; 1971, c. 8727 sie 

Editor’s Note. — Section 15-41, referred toin provisions as to arrest without warrant, see § 
this section, was repealed by Session Laws 1973,  15A-401. 
c. 1286, s. 26, effective July 1, 1975. For present 

§ 18A-20. Powers of local officers. — (a) County A.B.C. officers shall, after 
taking the oath prescribed by law for peace officers, have the same powers and 
authorities within their respective counties as other peace officers. And any 
erson so appointed, or any other peace officer while in hot pursuit of anyone 
ound to be violating the liquor laws of this State, shall have the right to go into 
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any other county of the State and arrest such offender therein so long as the 
hot pursuit of such person continues; and the common law of hot pursuit shall 
be applicable to HARE offenses and such officers. Any law-enforcement officer 
appointed by a county board and any other peace officer is hereby authorized, 
upon request of.the sheriff or other lawful officer in any other county, to go 
into such other county and assist in suppressing a violation of the liquor law 
therein, and while so acting shall have such powers of a peace officer as are 
ranted to him in his own county and be entitled to all the protection provided 
or said officer while acting in his own county. 
(b) Within their respective jurisdictions, all sheriffs, deputy sheriffs, 

PEDIC police, and local A.B.C. officers, as well as rural police and other local 
law-enforcement officers, shall have authority to my aa the operation of 
premises licensed under any provision of this Chapter and to procure evidence 
with respect to violations of this Chapter or any rule or regulation promulgated 
pursuant thereto. These law-enforcement officers shall have the right to enter 
the licensed premises in the performance of their duties at any hour of the day 
or night. (1949, c. 1251, s. 4; 1961, c. 645; 1963, c. 426, s. 2; 1967, c. 868; 1971, 
Cubiense 101973,'c; 29.) 

Editor’s Note. — The 1973 amendment 
inserted “as well as rural police and other local 
law-enforcement officers” in subsection (b). 

§ 18A-21. Seizure of liquor, equipment, materials, and conveyance; 
arrests; sale of property. — (a) When any officer of the law shall discover any 
person in the act of transporting, in violation of law, intoxicating liquor, or 
equipment or materials designed! or intended for use in the manufacture of 
intoxicating liquor, in any vehicle, motor vehicle, water or aircraft, or other 
conveyance, it shall be his duty to seize any and all intoxicating liquor, and any 
and all equipment or materials designed or intended for use in the manufacture 
of intoxicating liquor, found therein being transported contrary to law. 
Whenever pea uing liquor, or equipment or materials designed or intended 
for use in the manufacture of intoxicating liquor, transported or possessed 
illegally, is seized by an officer, he shall take possession of the vehicle, motor 
vehicle, water or aircraft, or any other conveyance, and shall arrest any person 
in charge thereof. (Provided, that the transportation of the legal amount of 
alcoholic beverages in the passenger area of a motor vehicle with the cap or seal 
on the container or containers open or broken shall not be ground for 
confiscation of the motor vehicle.) The officer shall at once proceed against the 
person arrested in any court having competent jurisdiction; but the vehicle or 
conveyance shall be returned to the owner upon execution by him of a good and 
valid bond, with sufficient sureties, in a sum double the value of the property, 
which said bond shall be approved by said officer and shall be conditioned to 
return said property to the custody of said officer on the day of trial to abide 
the judgment of the court. All liquor and all equipment and materials seized 
under this section shall be held by the officer seizing same and shall, upon the 
acquittal of the person so charged, be returned to the established owner, except 
that any nontaxpaid liquor shall be destroyed. In the event of conviction or 
default of appearance of the person charged, or in event no criminal proceedings 
are initiated, the liquor, equipment, and materials shall be disposed of as 
provided in G.S. 18A-24. Provided, that any taxpaid spirituous liquor so seized 
shall within 10 days be turned over to the board of county commissioners, which 
shall within 90 days from the receipt thereof either turn it over to hospitals for 
medicinal purposes or sell it to alcoholic beverage control stores within the State 
of North PAS linia (the proceeds of such sale being placed in the school fund of 
the county in which such seizure was made) or destroy it. Any malt beverages 
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or wine (fortified or unfortified), so seized for being transported or possessed 
illegally, shall be destroyed. 

(b) Unless the claimant can show that the vehicle or other conveyance seized 
is his property and that it was used in transporting liquor, or equipment or 
materials designed or intended for use in the manufacture of intoxicating liquor, 
without his knowledge and consent, with the right on the part of the claimant 
to have a jury pass upon his claim, the court shall order a sale by public auction 
of the property seized. The officer making the sale, after deducting the expenses 
of keeping the Property, the fee for the seizure, and the costs of the sale, shall 
pay all liens, aceording to their priorities, which are established, by intervention 
or otherwise at said hearing or in other proceedings brought for the purpose, 
as Sa bona fide and as having been created without the lienor’s having any 
notice that the conveyance was being used for illegal transportation of liquor, 
equipment or materials designed or intended for use in the manufacture of 
intoxicating liquor, and shall pay the balance of the proceeds to the treasurer 
or the proper officer in the county who receives fines and forfeitures, to be used 
for the school fund of the county. All liens against property sold under the 
provisions of this section shall be transferred from the property to be proceeds 
of the sale of the property. 

(c) If, however, no one is found claiming the vehicle, water or aircraft, or other 
conveyance, the taking of the same, with a description thereof, shall be 
advertised in some newspaper published in the city or county where taken, or, 
if there be no newspaper published in such city or county, in a newspaper havin 
circulation in the county, once a week for two weeks and by handbills nfikted 
in three public places near the place of seizure. If no claimant appears within 
10 days after the last publication of the advertisement, the property shall be sold, 
and the proceeds, after deducting the expenses and costs, shall be aid to the 
treasurer or proper officer in the county who receives fines and forfeitures, to 
be used for the school fund of the county: Provided, that nothing in this section 
shall be construed to authorize any officer to search any vehicle or other 
conveyance or baggage of any person without a search warrant duly issued, 
except where the officer sees or has absolute personal knowledge that there is 
intoxicating liquor, equipment or materials designed or intended for use in the 
manufacture of intoxicating liquor, in the vehicle or baggage. 

(d) When any vehicle or other conveyance confiscated under the provisions 
of this section is found to be specially equipped or modified from its original 
manufactured condition so as to increase its speed, the court shall, prior to sale, 
order that the special equipment or modification be removed and destroyed and 
the vehicle restored to its original manufactured condition. However, if the court 
should find that such equipment and modifications are so extensive that it would 
be impractical to restore the vehicle to its original manufactured condition, then 
the court may order that the vehicle be turned over to such governmental agency 
or public official within the territorial jurisdiction of the court as the court shall 
see fit to be used in the performance of official duties only, and not for resale, 
transfer, or disposition other than as junk: Provided, that nothing herein 
contained shall affect the rights of lienholders and other claimants to said 
vehicles as set out in this section; and provided further that where such 
equipment and modifications are so extensive that it would be impractical to 
restore said vehicle to its original manufactured condition and no one is found 
claiming said vehicle, water or aircraft, or other conveyance, then in lieu of 
selling the same, after advertisement, and if no claimant appears after the last 
publication of the advertisement, then the court may order that the vehicle, 
water or aircraft, or other conveyance be turned over to a governmental agenc 
or public official within the territorial jurisdiction of the court, as the court shall 
see fit, to be used in the performance of official duties only, and not for resale, 
transfer, or disposition other than as junk. 
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(e) It shall be unlawful for any State, county, township, or municipal officer 
to use or cause to be used for any purpose whatsoever any vehicle or other article 
of personal property seized by said officer for the reason that the owner of said 
property or one in possession thereof at time of seizure has violated the terms 
of the State or federal liquor laws, or any other laws, until the respective rights 
of the owner or person in possession at time of seizure, or mortgagee if one 
should intervene, are passed upon by the proper court, and final order is made 
as to proper disposition of said personal property so seized. 

It shall be the duty of the officer seizing said vehicle or other personal 
property to store same in a safe and suitable eye until final disposition is 
ordered. Municipalities and counties shall provide storage facilities for vehicles 
and all other property seized pursuant to any provision of this Chapter; and the 
officer shall not be liable for the costs of storage. (1923, c. 1, s. 6; C.S., s. 3411(f); 
1920eni5}1945, c. 635; 1951, c. 850; 1955, ¢..560; 1957, c. 1235, s..1; 1969, .c.. 789; 
LTA CNB 12;<s. 1.) 

Editor’s Note. — For article discussing limits 
to search and seizure, see 15 N.C.L. Rev. 229. 
See also 15 N.C.L. Rev. 101. For note on search 
of motor vehicles without warrant, see 30 N.C.L. 
Rev. 421 (1952). For note as to requisites for 
forfeiture of vehicles transporting liquor in 
violation of law, see 35 N.C.L. Rev. 509 (1957). 

Section Constitutional. — See State v. 
Godette, 188 N.C. 497, 125 S.E. 24 (1924). 

Purpose of Subsection (b) of This Section. — 
Subsection (b) of this section is designed and 
intended to protect an owner of a vehicle used 
illegally within the meaning of the statute who 
is not the person arrested as “‘in charge thereof” 
at the time of the arrest for possession or 
concealment or illegal transportation. State v. 
O’Hora, 12 N.C. App. 250, 182 S.E.2d 823 (1971), 
decided under former similar provision. 
Meaning of “Absolute Personal 

Knowledge”. — Under this section an officer 
“discovers any person in the act’ and has 
“absolute personal knowledge” (1) when he sees 
the liquor; (2) when he has absolute personal 
knowledge ... acquired through the senses of 
seeing, hearing, smelling, tasting or touching. 15 
N.C.L. Rev. 131, citing State v. Godette, 188 N.C. 
497, 125 S.E. 24 (1924). See also State v. Giles, 
254 N.C. 499, 119 S.E.2d 394 (1961). 

Arrest without Warrant. — An arrest may 
not be lawfully made by the properly authorized 
officers of the law for the violation of the State 
prohibition law, for the transportation of 
intoxicating liquors upon mere unfounded 
suspicion arising from information received that 
the supposed offenders would thus transgress 
the law on a future occasion, and an arrest so 
made, not upon an offense committed in the 
officers’ presence or to their personal knowledge 
as to the particular offense, and without a search 
warrant, is unlawful and entitles the plaintiff in 
his action therefor, to recover damages. State v. 
DeHerrodora, 192 N.C. 749, 136 S.E. 6 (1926). 

It follows that for an officer to fire upon a 
passing automobile with only an erroneous 
suspicion that the occupants thereof where thus 

unlawfully engaged, is without warrant of law, 
and the unintentional killing of one of those 
suspected as a result is manslaughter at least, 
and a verdict thereof under conflicting evidence 
will be sustained on appeal. State v. Simmons, 
192 N.C. 692, 135 S.E. 866 (1926). 

But, where there is evidence that acting upon 
information previously received that 
intoxicating liquors are being unlawfully 
transported, the proper officers of the law lie in 
wait for and follow automobile and can see 
containers and smell the liquor, they have a right 
to arrest without warrant and seize the vehicle. 
State v. Godette, 188 N.C. 497, 125S.E. 24 (1924). 

Where an arrest by an officer of the law 
without a warrant was valid under the 
provisions of this Article, it may not successfully 
be maintained that evidence thereof should have 
been excluded. State v. Godette, 188 N.C. 497, 

125 S.E. 24 (1924). 
No search warrant is required where the 

owner or person in charge consents to the 
search. State v. Coffey, 255 N.C. 298, 121 S.E.2d 
736 (1961). 

As to conduct amounting to voluntary consent 
to search, see State v. Coffey, 255 N.C. 293, 121 
S.E.2d 736 (1961). 

Or Where Officer Sees or Has Absolute 
Personal Knowledge of Presence of Liquor. — 
No search warrant is required where the officer 
sees or has absolute personal knowledge that 
there is intoxicating liquor in an automobile. 
State v. Coffey, 255 N.C. 298, 121 S.E.2d 736 
(1961). 

The constitutional and statutory guarantee 
against unreasonable search and seizure does 
not prohibit seizure of evidence and _ its 
introduction into evidence on a subsequent 
prosecution where no search is required. State 
v. Simmons, 278 N.C. 468, 180 S.E.2d 97 (1971). 

When officers saw the liquid in containers 
generally used to contain and _ transport 
nontaxpaid liquor, under the circumstances then 
existing, they had sufficient reasonable cause to 
believe that the jars contained nontaxpaid liquor 
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to justify the seizure of the contraband without 
a search warrant. State v. Simmons, 278 N.C. 
468, 180 S.E.2d 97 (1971). 

Seizure of contraband does not require a 
warrant when its presence is fully disclosed 
without necessity of search. State v. Simmons, 
278 N.C. 468, 180 S.E.2d 97 (1971). 
When an officer sees nontaxpaid liquor clearly 

visible in a defendant’s car, it becomes his duty 
under this section to take possession of the 
automobile and the liquor found therein and to 
arrest the defendant. It is his duty to act either 
with or without the aid of a search warrant. 
State v. Harper, 235 N.C. 67, 69 S.E.2d 164 
(1952). 

If an officer ‘“‘saw and had absolute personal 
knowledge that there was intoxicating liquor in 
the automobile,” it necessarily follows that a 
defendant’s exception based on the court’s 
refusal to suppress the evidence should be 
overruled. State v. Simmons, 10 N.C. App. 259, 
178 S.E.2d 90 (1970). 
When the incriminating article, intoxicating 

liquor, is in plain view of the officers, no search 
warrant is necessary and the constitutional 
guaranty does not apply. State v. Simmons, 10 
N.C. App. 259, 178 S.E.2d 90 (1970). 

No search warrant was required for the 
seizure from defendant’s car of white plastic 
jugs containing nontaxpaid whiskey where the 
jugs were in plain view of the officers from 
outside the car and no search was necessary for 
their discovery, and the trial court did not err in 
the admission of the whiskey and testimony 
relating to it. State v. Simmons, 10 N.C. App. 
259, 178 S.E.2d 90 (1970). 

The defendant, in operating his automobile in 
excess of 55 miles an hour in a 35 mile zone on 
the public streets in a city, committed a 
misdemeanor in the presence of the city police 
officers, and they had a right to pursue him and 
arrest him without a warrant. Consequently, 
after the defendant was taken into custody, it 
was the duty of the officers to return to 
defendant’s car and to see that it was taken care 
of and not abandoned. If, upon approaching the 
automobile, the officers detected the smell of 
liquor or other intoxicating beverages therein, it 
was their duty to take possession of the car and 
seize the liquor without first obtaining a search 
warrant. State v. Giles, 254 N.C. 499, 119 S.E.2d 
394 (1961). 

Or Has Reasonable Grounds for Belief. — A 
search warrant is not necessary to search a 
suitcase for intoxicating liquor when carried by 
the defendant after arrest, when, under the 

circumstances, the officer had reasonable 
grounds for belief that it contained intoxicating 
liquor, and these conditions do not fall within the 
intent of this section. State v. Jenkins, 195 N.C. 
747, 143 S.E. 538 (1928). 

Automobiles and other conveyances may be 
searched without a warrant — under 
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circumstances that would not justify the search 
of a house, and a police officer in the exercise 
of his duties may search an automobile or other 
conveyance without a search warrant when the 
existing facts and circumstances are sufficient 
to support a reasonable belief that the 
automobile or other conveyance carries 
contraband materials. State v. Simmons, 278 
N.C. 468, 180 S.E.2d 97 (1971). 
The word “baggage” at the end of subsection 

(c) refers to baggage accompanying or in the 
vehicle transporting the intoxicating liquor. 
State v. Jenkins, 195 N.C. 747, 143 S.E. 538 
(1928). 
By “baggage” is understood such articles of 

personal convenience or necessity as are usually 
carried by passengers for their personal use and 
not merchandise or other valuables, though 
carried in the trunk of a passenger car, which 
are not designed for such use, but for other 
purposes, such as sale and the like. State v. 
Jenkins, 195 N.C. 747, 143 S.E. 538 (1928). 
A suitcase or traveling bag with four one-half 

gallon cans of contraband liquor in it is not 
baggage under the definition in this section. 
State v. Jenkins, 195 N.C. 747, 143 S.E. 538 
(1928). 

“Other Vehicle”. — A suitcase carried in 
one’s hand along a public highway would not be 
n “other vehicle” within the meaning of this 

section. State v. Jenkins, 195 N.C. 747, 143 S.E. 
538 (1928). 

Search without Warrant. — Officers have no 
authority to search a car without a warrant, 
where they do not see or have “absolute 
personal knowledge” that there is intoxicating 
liquor in the car. State v. Godette, 188 N.C. 497, 
125 S.E. 24 (1924); State v. Simmons, 192 N.C. 
692, 135 S.E. 866 (1926); State v. DeHerrodora, 
192 N.C. 749, 136 S.E. 6 (1926). 

This section does not provide for seizure of 
all intoxicating liquor found in vehicle, but for 
-seizure of any and all intoxicating liquor found 
therein being transported contrary to law. State 
v. Gordon, 225 N.C. 241, 34 S.E.2d 414 (1945). 

Forfeiture of Property Used. — See article in 
2 N.C.L. Rev. 126 for a review of the cases and 
statutes. 

Confiscation and Forfeiture Are Mandatory. 
— Where one who was in possession of seized 
liquor at the time he was arrested for unlawful 
acts with respect thereto pleads guilty to 
charges of unlawful possession and unlawful 
transportation of this liquor and thereupon 
personal judgment is rendered against him, the 
provisions of this section are mandatory that the 
judgment also order the confiscation and 
forfeiture of the liquor so unlawfully possessed 
and transported. State v. Hall, 224 N.C. 314, 30 
S.E.2d 158 (1944). 

Jurisdiction to declare forfeiture of a vehicle 
used in the transportation of intoxicating liquor 
is in the court which has jurisdiction of the 
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offense charged against the person operating 
the vehicle. State v. Reavis, 228 N.C. 18, 44 
S.E.2d 354 (1947). 

Order Confiscating Car. — Defendant 
admitted ownership of the car in which two 
bottles of nontaxpaid whiskey were being 
transported at the time of his arrest, and he was 
found guilty of unlawful transportation of 
intoxicating liquor. This was held sufficient to 
sustain the court’s order confiscating his car and 
ordering it sold in conformity with the statute. 
State v. Vanhoy, 230 N.C. 162, 52 S.E.2d 278 
(1949). 

Order for Forfeiture Nunc Pro Tune. — 
Where defendant has been convicted of illegal 
transportation of nontaxpaid liquor, the court 
may at a subsequent term enter an order nunc 

pro tunc for the forfeiture and sale of the vehicle 
used for such transportation. State v. Maynor, 
226 N.C. 645, 39 S.E.2d 833 (1946). 

Use of Vehicle without Knowledge of Owner. 
— An instruction that if the jury should find by 
the greater weight of the evidence that 
petitioner, the owner of a car seized while being 
used in the unlawful transportation of 
intoxicating liquor, aided her husband in 
attempting flight to avoid arrest, to answer in 
the affirmative the issue of  petitioner’s 
knowledge that the car was being used for the 
transportation of liquor, is error when petitioner 
testifies that she did not know her husband was 
transporting liquor and that she thought the 
sheriff was pursuing them to serve a capias on 
her husband for a past offense, there being no 
evidence inconsistent with such belief on the 
part of petitioner, and the credibility of 
petitioner’s testimony being for the jury. State 
v. Ayers, 220 N.C. 161, 16 S.E.2d 689 (1941). 

Rights under Lien on Automobile Forfeited 

and Sold. — This section expressly transfers the 
lien upon an automobile seized and sold for the 
unlawful transportation of liquor to the 
proceeds of the sale, and does not deprive the 
lienor of his property in conflict with N.C. 
Const., Art. I, § 19, or with the due process 
clause of the federal Constitution, the statute 
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prescribing notice by publication, and the mode 
of giving notice being peculiarly a legislative 
function. C.I.T. Corp. v. Burgess, 199 N.C. 23, 
153 S.E. 634 (1930). 
One claiming a lien under an unregistered 

mortgage on an automobile seized and sold 
under the provisions of this section, after notice 
by publication required by the statute, may not 
successfully maintain his action for possession 
of the car against the purchaser at the sale had 
in conformity with law, though he may not have 
been aware of the proceedings and had no 
knowledge of the unlawful use of the automobile 
at the time of its seizure. C.I.T. Corp. v. Burgess, 
199 N.C. 28, 153 S.E. 634 (1930). 

Failure to Notify Lienor of Seizure. — For 
a case relating to tort liability of the possessor 
of an automobile for failure to notify the lienor 
of a seizure and sale under this section, see 

Williams v. Aldridge Motors, Inc., 237 N.C. 352, 
75 S.E.2d 287 (1953). 

Liability of Sheriff for Destruction of 
Vehicle. — In a case arising prior to this section 
it was held that, where the sheriff took an 
automobile in custody, under a corresponding 
statute, and while he was holding it in a storage 
garage according to law it was destroyed by fire 
through no fault of his, he was not liable on his 
forthcoming bond. There were two dissenting 
opinions filed. T. & H. Motor Co. v. Sands, 186 
N.C. 732, 120 S.E. 459 (1923). 
Where a vehicle is seized by a municipal 

police officer for illegal transportation of 
intoxicating liquor, the vehicle is in the custody 
of the officer or of the law and not the 
municipality. State v. Law, 227 N.C. 103, 40 
S.E.2d 699 (1946). 

Evidence Required to Hold Passenger. — To 
hold a mere passenger, under this section, 

knowledge of the presence in the automobile of 
contraband whiskey is insufficient. The evidence 
must be sufficient to support an inference of 
some form of control, joint or otherwise, over the 
automobile or the liquor. State v. Ferguson, 238 
N.C. 656, 78 S.E.2d 911 (1953); State v. Coffey, 
255 N.C. 293, 121 S.E.2d 736 (1961). 

§ 18A-22. Law-enforcement officers to search for and seize distilleries; 
confiscation; disposal of property. — (a) It is the duty of all sheriffs, deputy 
sheriffs, municipal police, rural police, State and local A.B.C. officers, and other 
law-enforcement officers to search for and seize all equipment and materials 
used for the illegal manufacture of intoxicating liquor; and, except as provided 
in subsection (b), to retain the equipment and materials at the office of the 
law-enforcement agency making the seizure until disposed of by court order. 

(b) It is the duty of the sheriff and other officers mentioned in this section 
to seize and then and there destroy any liquor, nonsalable equipment or 
perishable materials which may be found at any distillery for the illegal 
manufacture of intoxicating liquor, such not being required for evidence, and 
to arrest and hold for trial all persons found on the premises engaged in distilling 
or aiding or abetting in the manufacture of intoxicating liquor. (1928, ¢. 1, ss. 
ieee, ©. &., 8. 3411(u), (v); 1971, c. 872, s. 1;1978, c. 80.) 
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Editor’s Note. — The 1973 amendment 
rewrote this section. 

Arrest without Warrant. — An alcoholic 
beverage control officer who saw defendant at 

CH. 18A. REGULATION OF INTOXICATING LIQUORS 8 18A-25 

the still unlawfully engaged in the manufacture 
of whiskey had a lawful right to arrest 
defendant there without a warrant. State v. 
Taft, 256 N.C. 441, 124 S.E.2d 169 (1962). 

pene : Repealed by Session Laws 1973, c. 1286, s. 26, effective July 1, 
1975. 

Cross References. — See Editor’s note 
following the analysis to Chapter 15. For present 

provisions as to search warrants, see §§ 15A-241 
through 15A-259. 

§ 18A-24. Disposal of seized property. — Any liquor, or equipment or 
materials designed or intended for use in the unlawful manufacture, sale, or 
possession of liquor, seized with or without a warrant shall be held by the officer 
seizing same, and upon acquittal of the defendant shall be returned to the 
established owner, except that any nontaxpaid liquor shall be destroyed. In the 
event of conviction or default of appearance of the person charged, or in event 
no criminal proceedings are initiated, the liquor, equipment, and materials shall 
be destroyed, sold or otherwise disposed of as ordered by the court. Provided, 
however, any taxpaid spirituous liquor so seized shall within 10 days be turned 
over to the county commissioners, who shall within 90 days from the receipt 
thereof turn it over to hospitals for medical purposes or sell it to alcoholic 
beverage control stores within North Carolina (the proceeds of the sale being 
placed in the school fund of the county in which the seizure was made) or destroy 
it. Any malt beverages or wine (fortified or unfortified), so seized for being 
transported or possessed illegally, shall be destroyed. (1928, c. 1, s. 12; C.S., s. 
3411(1); 1939, c..12; 1941567 310; 1957, ¢c..1235; sv3> 19T Ieee ree 

Legislative Intent. — The statutes seem to 

indicate the legislative intent to be that liquor 
itself, when the subject of unlawful traffic and 
capable of harmful effects, offends the law and 

should be regarded as a nuisance and 
contraband, to be summarily destroyed or 

establish a violation of the law is the restoration 
of the liquor permitted. However, the processes 
of the courts are available to anyone legally 
interested to present his claim for seized liquor, 
and his plea will be heard. State v. Hall, 224 N.C. 
314, 30 S.E.2d 158 (1944). 

otherwise disposed of. Only in case of failure to 

ARTICLE 3. 

Sale, Consumption, Possession and Transportation of 
Alcoholic Beverages. 

§ 18A-25. Prohibited sales. — (a) No alcoholic beverage shall be sold 
knowingly by any county or municipal store or the manager thereof or any 
employee therein at any time other than within the opening and closing hours 
for the store, as fixed in the manner herein provided, and otherwise as prescribed 
by the said county board. The manager and employees of and in any county or 
municipal store may, in their discretion, refuse to sell alcoholic beverages to any 
individual applicant, and shall refuse to sell to any person a quantity in excess 
of what can be lawfully transported. 

It shall be unlawful for any person knowingly to buy any alcoholic beverage 
for any person who has been refused the right to purchase under this section 
or who is prohibited from purchasing for himself under any other provision of 
law. 

(b) The possession for sale, or sales, of any liquor purchased from any county 
or municipal store is hereby prohibited. (1937, c. 49, ss. 11, 15; c. 411; 1971, e. 
Bi2.s. 1.) 
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Other than as authorized by a legally issued 
permit, there is no right to sell beer, wine, and 
other alcoholic beverages in North Carolina. 
Hursey v. Town of Gibsonville, 284 N.C. 522, 202 

S.E.2d 161 (1974). 
Possession for Purpose of Sale Is Essential 

Element. — Where the defendant was charged 
with the possession of taxpaid liquor for the 
purpose of sale, and the court removed from the 
warrant the charge that the possession was for 
the purpose of sale, he removed from the jury 
an essential element of the charge, and a 
conviction under the warrant could not be had 
for unlawful possession. State v. Poe, 245 N.C. 
402, 96 S.E.2d 5 (1957). 

Sale of Liquor in Clubs or Restaurants Not 

Authorized. — There is no provision in this 
Chapter or in any other law in this State that 
authorizes the sale of liquor in private or public 
clubs or restaurants in this State. Hill v. State 
Bd. of Alcoholic Control, 17 N.C. App. 592, 195 
S.E.2d 94 (1978). 
When Search Warrant Unnecessary. — No 

search warrant is required where the officer 
sees or has absolute personal knowledge that 
there is intoxicating liquor in an automobile. 
State v. Leach, 272 N.C. 733, 158 S.E.2d 782 
(1968). 

What Warrant Should Charge. — Under this 
section a warrant or indictment should charge 
the unlawful possession for sale, or sale, of illicit 

liquors or the sale of any liquors purchased from 
the county stores. State v. May, 248 N.C. 60, 102 

S.E.2d 418 (1958). 
Where a warrant charged generally that 

defendant had in his possession “nontaxpaid” 
whiskey for the purpose of sale it was held that 
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upon the facts of the case the word “‘nontaxpaid”’ 
was merely used to describe the whiskey and to 
designate it as unlawful rather than to restrict 
the offense charged to a violation of this section, 
and therefore the prima facie presumption from 
the possession of three gallons of such whiskey, 
that the possession was for the purpose of sale, 
obtains. State v. Merritt, 231 N.C. 59, 55 S.E.2d 
804 (1949). 
What State Must Prove. — This section places 

upon the State only the burden of proving the 
defendant unlawfully had illicit liquors in his 
possession for sale. State v. May, 248 N.C. 60, 
102 S.E.2d 418 (1958). 
Evidence Sufficient for Jury. — See State v. 

Mitchell, 260 N.C. 235, 132 S.E.2d 481 (1968). 
Evidence Insufficient to Carry Case to Jury. 

— See State v. Peterson, 226 N.C. 255, 37 S.E.2d 
591 (1946). 
Where the only evidence offered by the State 

was through its officers, including police 
officer's uncontradicted testimony that 
defendant said nontaxpaid liquor found in the 
room was for sick child, such evidence negatived 
possession for the purpose of sale, and was 
insufficient to carry case to jury. State v. 
McNeill, 225 N.C. 560, 35 S.E.2d 629 (1945). 

Evidence tending to show that some 18 gallons 
of nontaxpaid liquor was found in defendant’s 
home was sufficient to be submitted to the jury 
on a charge of unlawful possession of illicit 
liquor for the purpose of sale, the credibility of 
the exculpating evidence being for the jury. 
State v. Turner, 253 N.C. 37, 116 S.E.2d 194 

(1960). 

§ 18A-26. Transportation of alcoholic beverages. — (a) A person may 
transport, not for sale or barter, not more than one gallon of alcoholic beverages, 
except as authorized by permit, to and from any place in the State; but if the 
cap or seal on the container or containers has been opened or broken, it shall 
be unlawful to transport the same in the passenger area of any motor vehicle. 

It shall be unlawful for any person operating a for-hire passenger vehicle as 
defined in G.S. 20-38(20)(b) to transport alcoholic beverages except when the 
vehicle is actually transporting a bona fide paying passenger who is the actual 
owner of the alcoholic beverages being transported. Alcoholic beverages owned 
and possessed by each passenger shall be transported in the manner and amount 
authorized by this section, provided that the provisions of G.S. 20-16(a)(8) shall 
not apply to a person convicted under this section. The transportation of up to 
one gallon of alcoholic beverages shall not be ground for confiscation of the 
motor vehicle. 

(b) A person may purchase legally outside of this State and bring into the 
State his own personal use not more than one gallon of alcoholic beverage: 
Provided, that the container or containers of said alcoholic beverages are 
maintained within any vehicle as regulated and provided for in this Chapter. 
fe cel, <s..25;.C, S.,.s: 3411(y); 19387, c. 49, ss. 14,:16; c) 41121967, co 222; ss. 
me 1250,.s. 3; 1969, c..598,.ss. 2, 3; c. 1018; 1971, ¢, 872: s. 1} 
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Editor’s Note. — Section 20-38, referred to in 
this section, was repealed by Session Laws 19738, 
c. 1330, s. 39. For present definition of “for-hire 
passenger vehicles,” see § 20-4.01, subdivision 
(27). 

Section Has Statewide Application. — The 
legislature intended this section to have 
statewide application. D & W, Inc. v. City of 
Charlotte, 268 N.C. 577, 151 S.E.2d 241 (1966). 

Section permits, with certain provisos, the 
transportation of taxpaid whiskey not in 

excess of one gallon. State v. Bell, 264 N.C. 350, 
141 S.E.2d 493 (1965). 

Guilty Knowledge. — This section must be 
interpreted in the light of the common-law 
principle that guilty knowledge is an essential 
element of crime, and therefore a person cannot 
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be held guilty of illegally transporting 
intoxicating liquors if he has no knowledge of 
the nature of the goods transported. State v. 
Welch, 232 N.C. 77, 59 S.E.2d 199 (1950). 
Where Transporter Accompanied by Others. 

— This section cannot be construed to permit the 
driver of an automobile to carry or convey more 
than one gallon of alcoholic beverages in his 
automobile even though he is accompanied by 
others. State v. Welch, 232 N.C. 77, 59 S.E.2d'199 
(1950). 

Evidence held insufficient to fix defendant 
with ownership or possession of liquor found 
in baggage compartment of bus. State v. Love, 
236 N.C. 344, 72 S.E.2d 737 (1952). - 

Cited in State v. Williams, 283 N.C. 550, 19 
S.E.2d 756 (1973). 

§ 18A-27. Transportation of up to five gallons of fortified wine. — (a) 
Whenever any person desires to purchase or transport more than one gallon but 
not exceeding five gallons of fortified wine at one time (from an A.B.C. store 
or any retail permittee), he shall first obtain a “purchase-transportation permit” 
from the chairman of the local A.B.C. board, a member of the local board, or 
the general manager or supervisor of the local board of alcoholic control. No 
permit shall be issued by any authorized person to: 

(1) Persons not of good character; or 
(2) Persons not sufficiently identified, if unknown to the issuing person; or 
(3) Persons known or shown to be alcoholics or bootleggers. 

(b) The permit shall be signed by the person authorized to issue same and it 
shall authorize the purchaser named therein to purchase and transport the 
quantity of fortified wine therein indicated not to exceed five gallons. The permit 
shall be issued by means of a printed form with at least two carbon copies of 
the same, and on the face of the permit shall appear the following information: 

(1) Name and address of purchaser; 
(2) The name and location of the place where purchase is to be made; 
(3) Date issued and expiration date; 
(4) Destination; 
(5) Signature of person issuing the permit; 
(6) A statement that the permit is valid for only one purchase on the date 

shown and that the permit must accompany the merchandise during 
transit and both the merchandise and the permit must be exhibited by 
purchaser to any law-enforcement officer upon request. 

(c) The permit herein authorized shall be valid for only one purchase, and it 
shall expire at 6:00 P.M. of the date shown thereon. No purchase shall be made 
from any store except the store named on the permit. One copy of the permit 
shall be retained by the board issuing the same, one copy shall be delivered to 
the store from which the merchandise is purchased, and one copy shall be 
retained by the permittee. The permit shall authorize the permittee to transport 
fortified wine from the place of purchase to the destination indicated thereon. 
It must accompany the raerclariiee during transit, and both the merchandise 
and the permit must be exhibited to any law-enforcement officer upon request. 

(d) The chairman or any member of a local county or municipal board or the 
general manager or supervisor of a local alcoholic control board is authorized 
to issue purchase-transportation permits. 

(e) Permits to be used shall be in the form substantially as follows: 
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ALCOHOLIC BEVERAGE CONTROL BOARD 
EMMETT TS oo sey cw es Siu n Me tetenae tire vale 50 one LYST a County 

PURCHASE-TRANSPORTATION PERMIT 

(not to exceed five gallons) 
Name of Purchaser ........ Ps Bde eva w¥< boss sara sy o4cdakt et cea 
EE V5 “ours fy MES CUPARPRIR: cel e>re ds oolws «tej re seca aeeeie un ae Rene ann 

(Person authorized to issue) 
Board Member 

Note: This permit is valid for only one purchase and it shall expire at 6:00 P.M. 
of the date shown above. Special Note: This permit must accompany the 
merchandise while in transit. Both the merchandise and the permit must be 
exhibited to any law-enforcement officer upon request. (1971, c. 872, s. 1.) 

§ 18A-28. Transportation of up to five gallons of alcoholic beverages. — 
(a) It shall be lawful to purchase, possess, and transport up to five gallons of 
alcoholic beverages in containers not smaller than one-fifth gallon from a count 
or municipal A.B.C. store to a named destination within the county; provided, 
the purchaser has in his possession a “‘purchase-transportation permit” and 
complies strictly with the provisions of this section, and provided further that 
said alcoholic beverages are not being transported for the purpose of sale and 
that the cap or seal on the container or containers of said alcoholic beverages 
has not been opened or broken. 

(b) Whenever any person desires to purchase or transport more than one 
gallon of alcoholic beverages at one time, he shall first obtain a purchase- 
transportation permit from the chairman of the local board, a member of the 
local board, or the general manager or supervisor of the local board of alcoholic 
control. No permit shall be issued by any authorized person to: 

(1) Persons not of good character; 
(2) Persons not sufficiently identified, if unknown to the issuing person; or 
(3) Persons known or shown to be alcoholics or bootleggers. 

(c) The permit shall be signed by the person authorized to issue it, and it shall 
authorize the purchaser named therein to purchase and transport the quantity 
of alcoholic beverages therein indicated not to exceed five gallons. The permit 
shall be issued by means of a printed form with at least two carbon copies. On 
the face of the permit shall appear the following information: 

(1) Name and address of purchaser; 
(2) The name and location of the place where purchase is to be made; 
(8) Date issued and expiration date; 
(4) Destination; 
(5) Signature of person issuing the permit; 
(6) A statement that the permit is valid for only one purchase on the date 

shown and that the permit must accompany the merchandise during 
transit and both the merchandise and the permit must be exhibited by 
purchaser to any law-enforcement officer upon request. 

(d) The permit herein authorized shall be valid for only one purchase, and it 
shall expire at 6:00 P.M. of the date shown thereon. No purchase based on this 
permit shall be made from any A.B.C. store except the store named on the 
permit. One copy of the permit shall be retained by the permittee. The permit 
shall authorize the permittee to transport the alcoholic beverages from the place 
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of purchase to the destination indicated thereon. The permit must accompany 
the merchandise during transit and both the merchandise and the permit must 
be exhibited to any law-enforcement officer upon request. 

(e) The chairman or any member of a local county or municipal board or the 
_ general manager or supervisor of a local alcoholic control board is authorized 

to issue purchase-transportation permits. 
(f) Permits to be used shall be in the form substantially as follows: 

_ ALCOHOLIC BEVERAGE CONTROL BOARD 
ia, ee eh ye we, Oe oo? ae oo a ee a ee ee ee en a ee es Me i ok ek oo wen Me en a peat en Cy Ah Pt er 

PURCHASE-TRANSPORTATION PERMIT 

(not to exceed five gallons) 
WName-o. Purchaser «....sct 5 os ees ee ee ee eee ee ee Pe ce 
AGOreSS .... 0 0. ce ee owed eceette plas bee 4 ele a coe coe Seve | sen 
Apneastore No.1 he Address of the Store. *./\o:4/ 4.4.5 
DeStMAtion, ..... ose cco wre ciusunserh oles! belek aes La eao | hala 
Route to’ Be. Used 4). 225° ae ar Joes date a) Sle gt tyeaile 0 ly con eysenis | ayia a ta 

(Person authorized to issue) 
Board Member 

Note: This permit is valid for only one purchase and it shall expire at 6:00 P.M. 
of the date shown above. Special Note: This permit must accompany the 
merchandise while in transit. Both the merchandise and the permit must be 
exhibited to any law-enforcement officer upon request. 

(g) Repealed by Session Laws 1978, c. 819, s. 1. (1969, c. 617, s. 1; 1971, c. 872, 
Sa 1973) cl94 er S19 sea} 

Editor’s Note. — The first 1973 amendment The second 1973 amendment repealed 
amended subsection (g), which provided that this subsection (g), thus making the section 
section should apply only to specified counties applicable throughout the State. 
and municipalities, by inserting Lexington in the 
list of municipalities to which the section was 
made applicable. 

§ 18A-29. Commercial transportation of alcoholic beverages. — (a) The 
willful transportation of alcoholic beverages within, into, or through the State 
of North Carolina in quantities in excess of one gallon (or five gallons with a 
permit) is prota bates except for delivery to federal reservations to which has 
been ceded exclusive jurisdiction by the State of North Carolina, for delivery 
to an A.B.C. store or board, or for transport through this State to another state. 
The State Board of Alcoholic Beverage Control may adopt further regulations 
governing the transportation of alcoholic beverages svithity into, and through 
the State of North Carolina for delivery to a federal reservation, A.B.C. stores 
or boards, or in transit through this State to another state, as it may deem 
necessary to confine such transportation to legitimate purposes, and may issue 
transportation permits in accordance with such regulations. 

(b) Before any person shall transport over the roads and highways of this 
State any alcoholic beverages in excess of one gallon (or five gallons with a 
pera within, into, or through the State of North Carolina for delivery to a 
ederal reservation exercising exclusive jurisdiction, or in transit through this 

State to another state, he shall post with the State Board of Alcoholic Beverage 
Control a bond with surety approved by the Board, payable to the State of North 
Carolina in the penal sum of one thousand dollars ($1,000), running in the name 
of the State of North Carolina, conditioned that such person will not unlawfully 
transport or deliver any alcoholic beverages within, into, or through the State 
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of North Carolina. In case of conviction, the forfeiture shall be paid to the school 
fund of the county in which the seizure is made, and any such county shall have 
the right to sue for the same. When such alcoholic beverages are desired to be 
transported within, into, or through the State of North Carolina, the 
transportation shall be engaged in only under the following conditions: 

(1) Statement as to Bond and Bill of Lading Required. — There shall 
accompany such alcoholic beverages a statement signed by the 
Chairman of the State Board of Alcoholic Beverage Control showin 
that the bond hereinbefore required has been furnished and approved. 
There shall accompany such alcoholic beverages at all times durin 
transportation a bill of lading or other memorandum of shipment signe 
by the consignor showing an exact description of the alcoholic 
beverages being transported, the name and address of the consignee, 
and the route to be traveled by the vehicle while in the State of North 
Carolina; this route must be substantially the most direct route, from 
the consignor’s place of business to che place of business of the 
consignee. 

(2) Route Stated in Bill of Lading to Be Followed. — Vehicles transporting 
alcoholic beverages shall not substantially vary from the route 
specified in the bill of lading or other memorandum of shipment. 

(3) Names of True Consignor and Consignee Must Appear. — The name of 
the consignor on any such bill of lading or other memorandum of 
shipment shall be the name of the true consignor of the alcoholic 
beverages being transported, and such consignor shall be only a person 
who has a legal right to make such shipment. The name of the consignee 
on any such bill of lading or memorandum of shipment shall be the 
name of the true consignee of the alcoholic beverages being 
transported and who had previously authorized in writing the shipment 
of the alcoholic beverages being transported and who has a legal right 
to receive such alcoholic beverages at the point of destination shown 
on the bill of lading or other memorandum of shipment. 

(4) Officers May Require Driver to Exhibit Papers. — The driver or any 
pereon in charge of any vehicle so transporting such alcoholic 
everages shall, when required by any sheriff, deputy sheriff, or other 

peace officer having the power to ial arrests, exhibit to such officer 
such papers or documents required by this law to accompany such 
shipment. (1945, c. 457, ss. 1, 2;1965, ©1102, s. 4; 1971, ¢ 872, s. 1.) 

Possession Necessary Element of Purpose of Transportation. — Whether the 
Transportation. — Only a person in the actual transportation of nontaxpaid whiskey is 
or constructive possession of nontaxpaid unlawful does not depend upon whether it is 
whiskey, absent conspiracy or aiding and _ being transported for the purpose of sale. State 
abetting, could be guilty of the unlawful — v. Wells, 259 N.C. 178, 180 S.E.2d 299 (1963). 

transportation thereof. State v. Wells, 259 N.C. 
173, 180 S.E.2d 299 (1963). 

§ 18A-30. Possession and consumption of alcoholic beverages at 
designated places. — It shall be lawful in any county or municipality of this 
State for any person who is at least 21 years of age to possess, for lawful 
purposes, alcoholic beverages in quantities not in excess of one gallon, unless 
otherwise authorized, provided that these alcoholic beverages are obtained from 
an authorized alcoholic beverage control store within this State or from a lawful 
source outside this State, and provided that said alcoholic beverages are 
possessed for a purpose other than for sale or barter, and provided that said 
alcoholic beverages are purchased, possessed, and consumed in accordance with 
this and other applicable sections of this Chapter, including the following: 
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(1) Residence and Related Places. — A person may possess and consume 
said alcoholic beverages in his private residence, or in any private 
residence of another where permission has been given, or in any hotel 
or motel room that said person has rented or to which he is invited, or 
at any place of secondary residence similarly used, where permitted by 
the owner. A person may also possess and consume said alcoholic 
beverages, but not in view of the general public, on any other private 
property not primarily engaged in commercial entertainment and not 
open to the general public at the time, when such person, association, 
or corporation has obtained the Sapress permission of the owner or 
erson lawfully in possession of said property, and when said alcoholic 
Beas are consumed by said person, his family, his bona fide guest, 
or bona fide guests of the association or corporation; provided, 
however, that this sentence shall not be construed to permit or in any 
way or manner authorize the possession or consumption of alcoholic 
beverages on premises for which a permit is required pursuant to 
subdivisions (2), (3), or (4) of this section. 

(2) Social Establishments. — Any person, association, or corporation may 
furnish facilities located on its premises, which facilities shall not be 
open to the general public, for the storage of alcoholic beverages for 
its bona fide members, in quantities not in excess of one gallon for each 
member, unless otherwise authorized, and for consumption by its 
members and their guests, but subject to the following conditions: 
a. The establishment is organized and operated solely at purposes of 

a social, recreational, patriotic, or fraternal nature; and 
b. It has a valid permit from the State Board of Alcoholic Control for 

this purpose; and 
c. The alcoholic beverages are stored in individual lockers and the name 

of the beverage owner shall be clearly displayed on both the locker 
and the bottle or bottles; and 

d. Any alcoholic beverage stored in any locker is for the exclusive use 
of the member and his guests and not to be sold or distributed to 
any other person. 

(3) Special Occasions. — Alcoholic beverages in quantities in excess of one 
gallon may be possessed by a person on a special occasion, subject to 
the rules and regulations adopted by the State Board of Alcoholic 
Control, not for sale or barter, for the use and consumption of himself 
and his guests, when he meets one or more of the following 
requirements: 
a. He is using his personal residence or premises under his exclusive 

control, or 
b. He is using a facility, as a member, as defined in subdivision (2) of 

this section, and said facility has a valid permit from the State 
Board of Alcoholic Control for this purpose; or 

c. He is using a commercial establishment or any part thereof for a 
private meeting or party limited in attendance to members or 
guests of a particular person, group, association, or organization, 
and said commercial establishment has obtained a permit from the 
State Board of Alcoholic Control for this purpose. 

(4) Restaurants and Related Places.— It shall be unlawful for any person 
to possess or consume any alcoholic beverages of any and all kinds, 
other than fortified wines (which contain more than fourteen percent 
(14%) of aleohol by volume) on the premises of any business 
establishment that is not permitted under subdivisions (1), io) or (3) of 
this section unless said: establishment meets the following 
requirements: 
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a. The premises have an inside dining area with a seating capacity of 
at least 36 persons and a kitchen facility; and 

b. The business is engaged primarily and substantially in preparing 
and serving meals or furnishing lodging; and provided further, that 
the State Board of Alcoholic Control shall have broad power to 
examine the type and nature of the business and the combination 
and location of separate or affiliated businesses at the same 
location to determine if the establishment is a bona fide restaurant- 
type facility; and 

ec. The business has a valid permit from the State Board of Alcoholic 
Control for this purpose, including the requirement that the 
business post the type of notices required by said Board. 

(5) Unlawful Possession or Use. — It shall be unlawful for: 
a. Any person to drink alcoholic beverages or to offer a drink to 

another person 
i. On the premises of a county or municipal liquor control store, 

or 
ii. Upon any premises used or occupied by a county or municipal 

alcoholic control board, or 
ii. On any public road, street, or highway. 

. Any person to make any public display of alcoholic beverages at any 
athletic contest. 

c. Any person to possess or consume any alcoholic beverages upon any 
of the premises designated under subdivisions (2), (3), or (4) of this 
section, unless there is conspicuously displayed a valid permit or 
notice on said premises from the State Board of Alcoholic Control. 

d. Any person, association, or corporation to permit any alcoholic 
beverages to be possessed or consumed upon any premises not 
authorized by this Chapter. 

e. Any person to possess or consume any alcoholic beverages upon any 
remises where such eg cayaah or consumption is not authorized 
y law, or where said person has been forbidden to possess or 

consume alcoholic beverages by the owner, operator, or person in 
charge of said premises. 

f. Any person, firm, or corporation to refuse to surrender any permit 
or notice upon request of the State Board of Alcoholic Control, or 
falsely to display any such notice, or to display any notice not 
permitted by the State Board of Alcoholic Control, or to obtain any 
facsimile permit or notice from any person. 

(6) Hours for Consumption. — It shall be unlawful for any alcoholic 
beverages to be consumed on any premises having a permit issued 
under the provisions of this section between the hours of 1:30 A.M. and 
7:00 A.M. Provided however, that during the period commencing on the 
last Sunday of April of each year and ending on the last Sunday of 
October of each year alcoholic beverages may be consumed on said 
premises until 2:30 A.M. Subsequently, on Sundays, consumption of 
these beverages may not resume until 1:00 P.M. (1905, c. 498, ss. 6-8; 
ees: B20, d004; ©. 9., S. ool lL. Lool, C249, Soto Ge ea) ae, 
fe 14961,°C. 222, SS. 13.8; © L206, S: o, 4909, .C. LUlon to elcome: 
Betis. Cc. 1220.) 

on 

Editor’s Note. — The 1973 amendment permits. Hursey v. Town of Gibsonville, 284 
deleted “separate” preceding “kitchen facility’ N.C. 522, 202 S.E.2d 161 (1974). 
in paragraph a of subdivision (4). Question of such classification is legislative, 

his section carefully prescribes the type of | and not legal. Hursey v. Town of Gibsonville, 
businesses which may hold “brown bagging” 284 N.C. 522, 202 S.E.2d 161 (1974). 
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Where’ the _ legislature makes _ the 
classification, the courts are not authorized to 
supplant the legislative intent and purpose by 
substituting their own. Hursey v. Town of 
Gibsonville, 284 N.C. 522, 202 S.E.2d 161 (1974). 

Burden on Plaintiff to Show Unreasonable 
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Classification. — The legislature is presumed to 
have provided for a reasonable classification and 
the burden is on the plaintiff to show the 
classification is unreasonable. Hursey v. Town 
of Gibsonville, 284 N.C. 522, 202 S.E.2d 161 
(1974). 

§ 18A-31. Permits for social establishments, restaurants, ete. — 
(a) Permits. — Any person, association, or corporation making application ‘for 
a permit under this Article shall file said application and appropriate fee with 
the State Board of Alcoholic Control, and said Board shall have the exclusive 
authority, not inconsistent herewith, in issuing any permit, or in renewing, 
suspending, or revoking any temporary or annual permit. The additional 
provisions relating to said permits are as follows: 

(1) Said Board may issue temporary permits where application in proper 
form has been received, with applicable fees, which shall be valid for 
90 days, unless sooner ddasentied | or revoked. No applicant or permittee 
shall be entitled to any hearing with reference to the issuance, 
suspension, or revocation of any temporary permit. 

(2) Any temporary or annual permit shall be suspended or revoked by said 
Board, upon the suspension or revocation of any other permit or license 
by the State Board of Alcoholic Control, pursuant to any other section 
of this Chapter. 

(3) All annual permits issued under this section shall be valid until May 1, 
1968, unless sooner suspended or revoked, and thereafter all annual 
permits shall be valid for one year, renewable on May 1, 1968, and 
annually thereafter, unless sooner suspended or revoked. 

(4) Any person, association, or corporation shall promnny surrender any 
permit issued hereunder upon request of said Board. 

(5) Before exercising any privilege granted hereunder, and immediately 
upon the receipt of any temporary or annual permit, said person, 
association, or corporation receiving the same shall keep conspicuously 
displayed said permit and in addition shall post a notice or notices, 
approved by said Board, designating the type of permit that is 
applicable to the premises. The Board shall approve and designate the 
type of signs, notices, and exhibits that may be displayed or used on 
any premises. 

(6) All permits shall be the property of the State Board of Alcoholic Control, 
and no permit shall be transferable. Upon the termination of any 
business, or upon a change of ownership or control, all permits issued 
hereunder shall be immediately surrendered to said Board. 

(7) All permits shall be issued for a designated location, a separate permit 
being required for each separate location of any business. 

(8) Said Board shall not refuse the issuance of any permit to any person, 
firm, or corporation who shall comply with the provisions of this 
Chapter, and the issuance of a permit shall not be arbitrary in any case, 
but issuance of a permit shall be mandatory to any person, firm, or 
corporation complying with the provisions of this Chapter. 

(b) Fees. — Applications for permits shall be accompanied by ap ptODE ae 
fees, payable to the State Board of Alcoholic Conteoh which shall not be 
refundable in case a permit is refused, suspended, or revoked. No additional fees 
or licenses shall be collected by any county or municipality under this section, 
and the fees received by the State Board of Alcoholic Control shall be deposited 
with the State Treasurer of North Carolina, as in the case of any other permit 
fees collected by said Board. No additional charge shall be imposed for any 
temporary permit. The schedule of fees for the original permit is as follows: 
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(1) Two hundred dollars ($200.00) for a social establishment as defined in 
G.S. 18A-30(2); 

(2) Two hundred dollars ($200.00) for a commercial establishment as defined 
in G.S. 18A-30(8)c; 

(8) One hundred dollars ($100.00) for a restaurant as defined in G:S. 
18A-30(4) having a seating capacity of less than 50; 

(4) Two hundred dollars ($200.00) for a restaurant as defined in G:S. 
18A-30(4) having a seating cary of 50 or more; 

(5) Three hundred dollars ($300.00) for any establishment which obtains 
permits having two or more of the foregoing schedules for the same 
remises; 

(6) the annual renewal fees for such permits shall be twenty-five percent 
(25%) of the original permit as herein set forth. 

(c) Exemptions. — 
(1) Exemption from Fees. — No fee shall be charged by the State Board 

of Alcoholic Control for any permit issued under this section to the 
State or any county or municipality for any premises operated by the 
State, county or municipality. 

(2) Exemption of Counties. — Until at least one county or municipal 
alcoholic beverage control store has been lawfully established within 
any county, no permit shall be issued by the State Board of Alcoholic 
Control for the purposes defined in subdivision (4) of G.S. 18A-30 to any 
person, association, or corporation for premises located in said county. 

(d) Procedures. — The provisions of Article 4 as to procedures to be followed 
in the issuance, suspension, and revocation of permits shall be applicable to 
permits issued under this Article. (1971, ¢c. 872, s. 1.) 

Right to Sell Only as Authorized by Lawful 
Permit. — Other than as authorized by a legally 
issued permit, there is no right to sell beer, wine, 
and other alcoholic beverages in North Carolina. 
Hursey v. Town of Gibsonville, 284 N.C. 522, 202 

S.E.2d 161 (1974). 

convey either a constitutional right or a property 
right. Hursey v. Town of Gibsonville, 284 N.C. 
522, 202 S.E.2d 161 (1974). 

It is subject to cancellation by the issuing 
authority for cause. Hursey v. Town of 
Gibsonville, 284 N.C. 522, 202 S.E.2d 161 (1974). 

A permit grants a privilege. It does not 

§ 18A-32. Transportation, possession, and sale at installations operated by 
or for armed forces. — Alcoholic beverages in quantities in excess of one gallon 
may be purchased by, transported to, possessed and sold by any open mess or 
officers’ club at any installation located in any county in this State where 
alcoholic beverages may be legally sold or possessed, which installation is 
operated by or for any of the armed forces of the United States and where the 
possession, dispensing, and sale of such alcoholic beverages is under the control 
and supervision of the department of the armed ferces concerned; provided, 
however, that all such alcoholic beverages transported, possessed, dispensed, 
or sold pursuant to this section on the premises of any such installation shall 
be purchased at the retail alcoholic beverage control store of the county in which 
such installation is located at the full retail price prevailing at the time of such 
PHEGIBTE- Transportation permits may be issued by the State Board of Alcoholic 
everage Control under regulations adopted pursuant to G.S. 18A-29 for the 

transportation of alcoholic beverages in excess of one gallon from the alcoholic 
beverage control store of the county in which such installation is located for 
delivery to the responsible officer of such installation operated by or for any 
of the armed forces of the United States. The provisions of this section shall not 
be construed as to affect the source, or Se of purchase, or the price paid for 
alcoholic beverages purchased, possessed, sold, and dispensed by or at any open 
mess or officers’ club or other facility located at or maintained at or by any of 
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the armed forces of the United: States at any place where jurisdiction has been 
a to or taken by the United States government. (1955, c. 1211; 1971, e. 872, 
s. 1 

Cited in State v. Williams, 283 N.C. 550, 196 
S.E.2d 756 (1973). 

ARTICLE 4. 

Malt Beverages and Wine. 

Part 1. Retail Sales and Personal Use. 

§ 18A-33. Sale and Paes during certain hours prohibited; sales by 
off-premises permittees. — (a) No malt beverages or wine (fortified or 
unfortified) shall be sold between the hours of 1:00 A.M. and 7:00 A.M., nor shall 
any malt beverages or wine (fortified or unfortified) be consumed in any place 
where malt beverages or wine (fortified or unfortified) is sold between the hours 
of 1:30 A.M. andl 7:00 A.M. Provided however, that during the period 
commencing on the last Sunday of April of each year and ending on the last 
Sunday of October of each year these beverages may be sold until 2:00 A.M. 
and may be consumed on the licensed premises until 2:30 A.M. Subsequently, 
on Sundays, sales of these beverages may not resume until 1:00 P.M. 

(b) In addition to the restrictions on the sale of malt beverages and/or wines 
(fortified or unfortified) set out in this section, the governing bodies of all 
municipalities and counties in North Carolina shall have, and they are hereb 
vested with, full power and authority to regulate and prohibit the sale of malt 
beverages and/or wine (fortified or unfortified) from 1:00 P.M. on each Sunday 
until 7:00 A.M. on the following Monday. Provided, however, that municipalities 
and counties shall have no authority under this subsection to regulate or prohibit 
sales after 1:00 P.M. on Sundays by establishments having a permit issued under 
G.S. 18A-30(2) and (4). 

The power herein vested in governing bodies of municipalities shall be 
exclusive within the corporate limits of ther respective municipalities, and the 
Powe herein vested in the county commissioners of the various counties in 

orth Carolina shall be exclusive in all portions of their respective counties not 
embraced in the corporate limits of municipalities therein. 

(c) It shall be unlawful to consume malt beverages on any premises having 
only an off-premises malt beverage permit; and it shall also be unlawful to 
consume wine (fortified or unfortified) on any premises having only an off- 
premises permit for the type of wine being so consumed. (1948, c. 339, ss. 1-3; 
19490 C974, &. 12 9b eso eee 90S. C004 Ale L004. Clee cn 7-9, 12: 
1909 Cr 1st of Len Sia sa CC 0 ha! 

Editor’s Note. — The first 1973 amendment Sunday were not deprived of a constitutional or 
added subsection (c). 

The second 1973 amendment substituted “‘G.S. 
18A-30(2) and (4)” for “Article 3 of this Chapter” 
at the end of the proviso in the first paragraph 
of subsection (b). 

The right to sell has its foundation in the 

permit and does not exist as a constitutional or 
property right. Hursey v. Town of Gibsonville, 
284 N.C. 522, 202 S.E.2d 161 (1974). 

Operators of establishments without a 
“brown-bagging” permit who were prohibited 
by ordinance from selling wine and beer on. 

property right. Hursey v. Town of Gibsonville, 
284 N.C. 522, 202 S.E.2d 161 (1974). 

Legislative Classification of Establishments 
Entitled to “Brown-Bagging” Permits Not 

Unconstitutional. — See Hursey v. Town of 
Gibsonville, 284 N.C. 522, 202 S.E.2d 161 (1974). 

Authority of Counties and Municipalities to 
Regulate Sale of Beer and Wine on Sundays. 

— See opinion of Attorney General to Mr. H.L. 
Riddle, Jr., 41 N.C.A.G. 484 (1971). 

Applied in Hill v. State Bd. of Alcoholic 
Control, 17 N.C. App. 592, 195 S.E.2d 94 (1973). 
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§ 18A-34. Prohibited acts of licensees; wine and malt beverage purchases 
limited as to quantity. — (a) No holder of a license or permit authorizing the 
sale at retail of malt beverages or wine (fortified or unfortified) for consumption 
on or off the premises where sold, or any servant, agent, or employee of the 
licensee, shall do any of the following upon the licensed premises: 

(1) Knowingly permit the consumption of any kind of any intoxicating 
liquors not allowed to be consumed on said premises; 

(2) Knowingly sell such beverages to any person while such person is in an 
intoxicated condition; 

(3) Sell such beverages upon the licensed premises or permit such 
beverages to be consumed thereon, on any day or at any time when such 
sale or consumption is prohibited by law; 

(4) Permit on the licensed premises any disorderly conduct, breach of peace, 
or any lewd, immoral, or improper entertainment, conduct, or practices; 
or Peeunt on the licensed premises any conduct or entertainment by 
nude performers or entertainers, or persons wearing transparent 
clothing or performances by any male or female performers simulating 
sexual acts or sexual activities with any person, object, device or other 
araphernalia; 

(5) Sell, offer for sale, possess, or knowingly permit the consumption on the 
licensed premises of any kind of intoxicating liquors the sale or 
possession of which is not authorized by law. 

(b) All retail license or permit holders shall keep their places of business clean, 
well lighted, and in an orderly manner. 

(c) It shall be unlawful for any person selling at retail or wholesale any wines 
(fortified or unfortified) to sell wines the brands of which are not on the approved 
list of wines prepared by the State Board of Alcoholic Control unless specific 
authority for the sale of said wines has been obtained from the Board. It shall 
be the duty of all retailers to secure from the State Board of Alcoholic Control 
an approved list of wines, and it shall be unlawful for retailers to purchase from 
wholesalers or distributors any wines not on said approved list, unless specific 
authority for such purchase is obtained from the State Board of Alcoholic 
Control. The Board may in its discretion grant permits for the ordering of wines 
(fortified or unfortified) not on the Board’s approved list, provided these wines 
meet the Standards of Identity and Labeling set forth in Title 27, Code of Federal 
Regulations, Part 4, Subchapter A, and provided further that the wines be used 
by the purchaser or his bona fide guests and not for resale except by Grade A 
restaurants. A permit issued under this subsection shall specifically list the 
wines to be imported and shall be valid for a period of one year. 

(d) No retailer shall sell or deliver to any one person at any one time more 
than 20 gallons of malt beverages, other than draft malt beverages in kegs. Nor 
may more than five gallons of unfortified wine nor more than one gallon of 
fortified wine be sold at any one time to any one person, except as authorized 
by permit. (1943, c. 400, s. 6; 1945, c. 708, s. 6; c. 903, s. 1; 1947, c. 1098, ss. 2, 
Beavers 974,.S8:-13;-15; c.1251,'8.3; 1957, ¢. 1048; 1959,:c2745,:sw2} 1963; c. 
ta eee Or 2c. 0460;<s. bed 9 Tl) icv 872, -s. 1:°1978, c.' 807 ¢.41295; c) 1462s: 
4, 

Editor’s Note. — The first 1973 amendment 
rewrote subdivision (a)(1), which formerly read: 
“Knowingly sell such beverages to any person 
not of lawful age.” 

The second 1973 amendment added the third 
and fourth sentences of subsection (c). 

The third 1973 amendment rewrote the second 
sentence of subsection (d). 

The grantee of a privilege license need not 
surrender his constitutional protections in 

order to get the state-controlled license. C’est 
Bon, Ine. v. North Carolina State Bd. of 
Alcoholic Control, 325 F. Supp. 404 (W.D.N.C. 
1971). 

“Permit”. — To permit as used in subsection 
(a)(4) means to acquiesce with knowledge, to 
knowingly consent. Underwood v. State Bd. of 
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Alcoholic Control, 278 N.C. 623, 181 S.E.2d 1 
(1971). 

“Permit” has been construed to mean in effect 
“knowingly permit.’”’ To permit sale of alcoholic 
beverages to a minor connotes some opportunity 
for knowledge and prevention of the sale. 
Underwood v. State Bd. of Aleoholic Control, 278 
N.C. 628, 181 S.E.2d 1 (1971). 

The words “permit” and “allow” are 

synonymous. Underwood v. State Bd. of 
Alcoholic Control, 278 N.C. 623, 181 S.E.2d 1 
(1971). 

Knowledge Required. — To permit the 
unlawful sale of liquor in his building, an owner 
must have knowledge of the violation and 
consent to it. Underwood v. State Bd. of 
Alcoholic Control, 278 N.C. 623, 181 S.E.2d 1 
(1971). 

A finding that a licensee’s employee sold wine 
to an intoxicated person, without a finding that 
the employee “knowingly” made the sale to an 
intoxicated person, is insufficient to sustain an 

order suspending retail beer and wine license. 
Watkins v. State Bd. of Alcoholic Control, 14 
N.C. App. 19, 187 S.E.2d 500 (1972). 
“Knowingly”. — See Campbell v. North 

Carolina State Bd. of Alcoholic Control, 263 N.C. 
224, 139 S.E.2d 197 (1964); D & W, Inc. v. City 

of Charlotte, 268 N.C. 577, 151 S.E.2d 241 (1966). 
“Knowledge”. — “Knowledge”? means an 

impression of the mind, the state of being aware; 
and this may be acquired in numerous ways and 
from many sources. It is usually obtained from 
a variety of facts and circumstances. Underwood 
v. State Bd. of Alcoholic Control, 278 N.C. 623, 
181 S.E.2d 1 (1971). 

Generally speaking, when it is said that a 
person has knowledge of a given condition, it is 
meant that his relation to it, his association with 
it, his control over it, and his direction of it are 

such as give him actual information concerning 
it. Underwood v. State Bd. of Alcoholic Control, 
278 N.C. 628, 181 S.E.2d 1 (1971). 

The mere fact that two boys violated the law 
on petitioner’s premises on a single night within 
a period of 35 minutes does not constitute 
substantial evidence that petitioner knowingly 
permitted the consumption of alcoholic liquors 
on his premises. Underwood v. State Bd. of 
Alcoholic Control, 278 N.C. 628, 181 S.E.2d 1 
(1971). 

Knowledge may be implied from the 
circumstances. Underwood yv. State Bd. of 
Alcoholic Control, 278 N.C. 623, 181 S.E.2d 1 
(1971). 

§ 18A-35. Transportation and possession of malt beverages 
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Sale of Beer to Minor Unknowingly on 
Single Occasion. — Under this section as it 
stood prior to the 1973 amendment, the sale of 
beer or wine to a person under 18 years of age 
by a licensee or an employee of a licensee was 
ground for the suspension or revocation of the 
license only if the sale was knowingly made to 
such minor; therefore, evidence that an 
employee of the licensee sold beer on a single 
occasion to a 17-year-old boy, without any 
evidence that the employee or the licensee knew 
the boy to be under 18 years of age, would not 
support order of the A.B.C. Board suspending 
the license. National Food Stores v. North 
Carolina Bd. of Alcoholic Control, 268 N.C. 624, 
151 S.E.2d 582 (1966), overruling Campbell v. 
North Carolina State Bd. of Alcoholic Control, 
263 N.C. 224, 189 S.E.2d 197 (1964), to the extent 
of any conflict. 

Proprietor Responsible Even If One Carries 
His Own Beverage. — The proprietor is 
responsible if he knowingly permits another to 
drink on his premises, even if he carried his own 

beverage. Campbell v. North Carolina State Bd. 
of Alcoholic Control, 263 N.C. 224, 139 S.E.2d 
197 (1964); D & W, Inc. v. City of Charlotte, 268 
N.C. 577, 151 S.E.2d 241 (1966). 

Enforcement of Subsection (a)(4). — All the 
evidence adduced at the hearing and considered 
by the Board tends to show that the licensee was 
making a reasonable effort in good faith to 
enforce the provisions of subsection (a)(4) where 

licensee’s employees were ejecting 
troublemakers from his premises, thus 
indicating petitioner’s disapproval of the 
disorderly conduct in which the participants 
were engaged. Underwood v. State Bd. of 
Alcoholic Control, 278 N.C. 623, 181 S.E.2d 1 

(1971). 

The failure to observe all activities on a busy 

parking lot for a period of 35 minutes is not a 
failure, within the meaning of the law, to give 
the licensed premises proper supervision. 
Underwood v. State Bd. of Alcoholic Control, 278 
N.C. 628, 181 S.E.2d 1 (1971). 

Arranging Not to See Violations. — The 
holder of a license for the sale of wine and beer 
who is aware of violations on his premises but 
who arranges never to see them cannot be said 
to be ignorant of their existence. He must take 
steps to avoid violations or suffer the penalties 
prescribed. Underwood v. State Bd. of Alcoholic 
Control, 278 N.C. 623, 181 S.E.2d 1 (1971). 

and 
unfortified wine; out-of-state purchases. — (a) Except as otherwise provided 
in this Chapter, the purchase, transportation, and possession of malt beverages 
and unfortified wine by individuals 18 years of age or older for their own use 
are permitted without restriction or regulation. 
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(b) Whenever any person desires to purchase more than five gallons but not 
exceeding 20 gallons of unfortified wine at one time, he shall first obtain a 
purchase-transportation permit from the chairman of the local board, a member 
of the local board, or the general manager or supervisor of the local board of 
alcoholic control. No permit shall be issued by any authorized person to: 

(1) Persons not of good character; or 
(2) Persons not sufficiently identified, if unknown to the issuing person; or 
(3) Persons known or shown to be alcoholics or bootleggers. 

(c) The permit shall be signed by the person authorized to issue same and it 
shall authorize the purchaser named therein to purchase the quantity of 
unfortified wine therein indicated not to exceed 20 gallons. The permit shall be 
issued by means of a printed form with at least two carbon copies of the same. 
On the face of the permit shall appear the following information: 

(1) Name and address of purchaser; 
(2) The name and location of the place where purchase is to be made; 
(3) Date issued and expiration date; 
(4) Destination; 
(5) Signature of person issuing the permit; 
(6) A statement that the permit is valid for only one purchase on the date 

shown and that the permit must accompany the merchandise while in 
transit and both the merchandise and the permit must be exhibited by 
purchaser to any law-enforcement officer upon request. 

(d) The permit herein authorized shall be valid for only one purchase, and it 
shall expire at 6:00 P.M. of the date shown thereon. No purchase shall be made 
from any store except the store named on the permit. One copy of the permit 
shall be retained by the board issuing the same, one copy shall be delivered to 
the store from which the merchandise is purchased, and one copy shall be 
retained by the permittee. The permit shall authorize the permittee to transport 
unfortified wine from the place of purchase to the destination indicated thereon. 
It must accompany the merchandise during transit, and both the merchandise 
and the permit must be exhibited to any law-enforcement officer upon request. 

(e) The chairman or any member of a local county or municipal bide or the 
general manager or supervisor of any local alcoholic control board is authorized 
to issue purchase permits. 

(f) Permits to be used shall be in the form substantially as follows: 

ALCOHOLIC BEVERAGE CONTROL BOARD ‘ 
Rea Ph.) ye Sie cap 8: os! © « wis) acepes Radeeme eats Sto 8Ce Lee Ca ounty 

Oe rr or PD. al en 

PURCHASE-TRANSPORTATION PERMIT 

(not to exceed 20 gallons) 
a SE ee er ee 
URE cee ee a igo vg Tain wine lal aldol eae Pee eee 
i Le nat RS ae eee ee Address'of Storeainen «a see 
ERT EICUMERTTIESE fc) Ti). Wc kRS ERAS Oks WOR 1d a > ads Oh Week ieee eee 

(Person authorized to issue) 
Board Member 

Note: This permit is valid for only one purchase, and it shall expire at 
6:00 P.M. of the date shown above. Special Note: This permit must 
accompany the merchandise during transit. Both the merchandise and 
the permit must be exhibited to any law-enforcement officer upon 
request. shel : 
(g) A person may purchase legally outside of this State and bring into this 

State for his own personal use the same quantity of malt beverages or 
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unfortified wine as may be legally purchased by said person within this State. 
(1939;'¢»158, s. 508; 1971, ce. 8712; si1;1973, c. 1452)'ssi'1-3;) 

Editor’s Note. — The 1973 amendment 
substituted “five gallons but not exceeding 20 
gallons” for ‘“‘one gallon but not exceeding five 
gallons” in the first sentence of subsection (b), 
substituted “20 gallons” for “five gallons” in the 
first sentence of subsection (c) and in the form 
in subsection (f), and substituted ‘““PURCHASE- 
TRANSPORTATION PERMIT” for “PUR- 
CHASE PERMIT” in the form in_ sub- 
section (f). 

Municipal Ordinance Conflicting with 
Subsection (a) Was Invalid. — A municipal 
ordinance providing that “No person shall have 
open and in his possession, . . . beer, . . . on or 
in the public streets” conflicted with subsection 
(a); therefore, the municipal ordinance was 
invalid, and warrants drawn thereunder 
charging defendants with the possession of open 
beer were properly quashed. State v. Williams, 
283 N.C. 550, 196 S.E.2d 756 (1978). 

§ 18A-36. Making wines and malt beverages for private use. — 
Notwithstanding any other provisions of law, it shall be lawful for an individual 
to make native wines and to possess and transport such wines for the use of 
his family and bona fide guests; provided that such native wine is made from 
wild or cultivated grapes, fruits or berries grown or purchased by him. It shall 
be lawful for an individual to sell or purchase wine kits approved by the State 
Board of Alcoholic Control which contain concentrates made from grapes, fruits 
or berries, and to make wine for the use of his family and bona fide guests. It 
shall be lawful for an individual to sell or purchase malt beverage kits approved 
by the State Board of Alcoholic Control which contain grain extracts or 
concentrates, and to make malt beverages for the use of his family and bona 
fide guests. No license or permit shall be required for wines made pursuant to 
this section and no tax shall be imposed. (1971, c. 872, s. 1; 1973, ec. 1218.) 

Editor’s Note. — The 1973 amendment 

rewrote the former first and second sentences 

of this section as the present first and fourth 

sentences and added the second and third 
sentences. 

Part 1A. Commercial Wineries. 

§ 18A-36.1. Commercial wineries. — (a) In addition to the authority to make 
native wines conferred in G.S. 18A-36, it shall be lawful for any commercial 
winery after securing a permit from the State Board of Alcoholic Control to 
manufacture and distribute to wholesalers holding valid wine permits issued by 
the State Board of Alcoholic Control any wine, fortified or unfortified, after 
compliance with the provisions of this Chapter and other applicable law. The sale 
of wine, fortified and unfortified, to nonresident wholesalers is authorized when 
the purchase is not for resale in this State. 

(b) “Commercial winery” means any business establishment which 
manufactures and sells wines for consumption by persons other than the 
families or guests of the person, firm or corporation owning or operating the 
winery. 

(c) Acommercial winery is authorized to grow crops, purchase crops and other 
materials, manufacture, possess and transport wine without limitation as to 
quantity except that any wine in transport shall be subject to the provisions of 
subdivisions (1) through (4) of G.S. 18A-29(b). 

(d) Any applicable law with regard to tests for quality of the wine shall apply 
to wine possessed by commercial wineries in this State. 

(e) The State Board of Alcoholic Control shall have all authority with regard 
to the issuance, denial, suspension and revocation of permits for commercial 
wineries which the Board has with regard to any permit issued by the Board. 

398 



§ 18A-37 CH. 18A. REGULATION OF INTOXICATING LIQUORS § 18A-38 

(f) A resident manufacturer of fortified or unfortified wine may sell “short- 
filled” packages to its employees for the sole use of said employees, members 
of their families and bona fide guests in this State, provided that such 
manufacturer sell only such “short-filled” packages on which the appropri- 
ate North Carolina taxes have been paid or will be paid, based upon 
the size of the bottle or container short-filled. Any sale made to any em- 
ployee of the manufacturer under this section shall not be construed as 
a retail or wholesale sale under Article 2C of Chapter 105, and Chapter 18A 
of the General Statutes, and such manufacturer shall not be required 
by reason of such sale to obtain a permit under Chapter 18A or license 
under Article 2C of Chapter 105. (1973, c. 511, ss. 1, 2.) 

Part 2. Permits. 

§ 18A-37. Permit and licenses required. — Malt beverages and wine 
(fortified or unfortified) may be manufactured, bottled, or sold in this State 
only after the person desiring to engage in such activity has acquired an 
appropriate permit from the State Board of Alcoholic Conttoras provided in this 
aaa and has secured the license or licenses required by Article 2C of Chapter 
105. 

All permits shall be for a period of one year unless sooner suspended or 
revoked and shall expire on April 30 of each year. 

Except as otherwise indicated, the provisions of this Article as to permits shall 
also be applicable to permits issued under Article 3 of this Chapter. (1971, c. 872, 
hab 

§ 18A-38. Power Of State Board of Alcoholic Control to issue permits. — 
(a) The State Board of Alcoholic Control shall be referred to herein as ‘“‘the 
Board.” The Board, in addition to all powers now conferred upon it by law, is 
hereby vested with additional powers to regulate the distribution and sale of 
wine (fortified and unfortified) and malt beverages as follows: 

The Board shall have the sole power, in its discretion, to determine the fitness 
and qualifications of an applicant for a permit to sell, manufacture, or bottle malt 
beverages or wine (fortified and unfortified). The Board shall inquire into the 
character of the applicant and the location, general appearance, and type of place 
of business of the applicant. 

(b) All manufacturers of malt beverages or wine (fortified or unfortified), 
wineries, brewers, bottlers of malt beverages or wine (fortified or unfortified), 
or any other persons selling or soliciting orders for, delivering, or distributing 
malt beverages or wine (fortified or unfortified) for the purpose of resale, 
whether on their own account or for or on behalf of other persons, whether any 
of such manufacturers, brewers, bottlers, or other persons are residents or 
nonresidents of this State, shall, as a condition precedent to the sale or the 
offering for sale or the delivery, distribution, or soliciting of orders for any malt 
beverages or wine (fortified or unfortified), apply for and obtain from the State 
Board of Alcoholic Control a permit for the sale, distribution, soliciting orders 
for, or delivery of malt beverages or wine (fortified or unfortified). The sale, 
distribution, soliciting orders for, or delivery of malt beverages or wine (fortified 
or unfortified) in this State without such a permit shall be unlawful. 

The fact that any brewery or winery or any manufacturer or bottler of malt 
beverages or wine (fortified or unfortified) has applied for or obtained a permit 
under the provisions of this Article shall not be construed as domesticating said 
brewery, manufacturer, or bottler, and shall not be evidence for any other 
i Sea that such brewery, manufacturer, or bottler is doing business in North 
arolina. 
(c) The Board may issue temporary permits where application in proper form 

has been received, with applicable fees, which shall be valid for 90 days, unless 
sooner suspended or revoked. No applicant or permittee shall be entitled to any 
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hearing with reference to the issuance, suspension, or revocation of any 
temporary permit. 
(d) Permits issued for the retail sale of malt beverages shall be of two kinds: 

(1) “On-premises” permits, which shall be issued for bona fide restaurants, 
cafes, cafeterias, hotels, lunch stands, drugstores, filling stations, 
grocery stores, cold-drink stands, tearooms, or incorporated or 
chartered clubs. Such permit shall authorize the permittee to sell at 
retail malt beverages for consumption on the premises designated in 
the permit, and to sell malt beverages in original packages for 
consumption off the premises. 

(2) “Off-premises” permits, which shall authorize the permittee to sell at 
retail malt beverages for consumption only off the premises designated 
in the permit, and only in the immediate container in which the beverage 
was received by the permittee. 

(e) Permits issued for the retail sale of unfortified wine shall be of two kinds: 
(1) “On-premises” permits shall be issued onl to bona fide hotels, 

cafeterias, cafes, and restaurants which shall have a Grade A rating 
from the Commission for Health Services, and shall authorize the 
ermittees to sell at retail for consumption on the premises designated 

in the permit and to sell unfortified wine in original containers for 
consumption off the premises. Provided, no such permit shall be issued 
except to such hotels, cafeterias, cafes, and restaurants where prepared 
food is customarily sold and only to such as are permitted under the 
rovisions of G.S. 105-62(a). 

(2) “Off-premises” permits shall authorize the permittee to sell unfortified 
wine at retail for consumption off the premises designated in the 
permit, and all such sales shall be made in the immediate container in 
which the wine was purchased by the permittee. 

(f) In any county or municipality in which the operation of alcoholic beverage 
control stores is authorized by law, it shall be legal to sell fortified wines for 
consumption on the premises in hotels and restaurants that have a Grade A 
rating from the Commission for Health Services, and it shall be legal to sell said 
wines in drugstores and grocery stores for off-premises consumption; such 
sales, however, shall be subject to the rules and regulations o the State 
Alcoholic Beverage Control Board. (1945, c. 903, s. 1; 1947, c. 1098, ss. 2, 3; 1949, 
c. 974)'s%1; 1957, cc. 1048, 1448: 1963, c: 426, ss. 10, 12;:c) 460 "snp OTe ewer, 
$))17°1973)°e2476)} s. 128.) 

Editor’s Note. — The 1978 amendment 
substituted “Commission for Health Services” 

for “State Board of Health” in subsection (f). 
Although the 1973 amendatory act did not make 
any reference to the “State Department of 
Health,” the codifiers have substituted 
“Commission for Health Services” for ‘State 
Department of Health” in subdivision (e)(1). See 

§§ 72-46 and 143B-142. 

The superior court is without power to order 

the Board of Alcoholic Control to issue a 
permit, but can order the Board to exercise its 
discretion in accordance with law. Waggoner v. 
North Carolina Bd. of Alcoholic Control, 7 N.C. 
App. 692, 168 S.E.2d 490 (1970). 

Issuance of Certain Wine Permits Is 

Prohibited. — Section 18A-57(b) prohibits the 
issuance under subsection (f) of this section of 

permits for the sale of fortified wines in certain 
retail establishments in a territory having 

A.B.C. stores where the electorate voted against 
the sale of beer and wine in the territory in a 
local option election held pursuant to former § 
18-124 et seq., notwithstanding at the time of the 
election fortified wines were sold only in A.B.C. 
stores. Clark v. North Carolina Bd. of Alcoholic 
Control, 14 N.C. App. 464, 188 S.E.2d 705 (1972). 

State Board of Alcoholic Control May Issue 
Permits for the Retail Sale of Fortified Wines 
in Those Counties and Cities Where A.B.C. 
Stores Are Authorized. — See opinion of 
Attorney General to Mr. N.H. Person, 41 
N.C.A.G. 616 (1971). 

In Locality Where Election for Off-Premises 
Sale of Unfortified Wine Only Has Been Held, 
Retail Sales of Wine Are Restricted to Those 
Conditions Despite Revision of General 
Statutes. — See opinion of Attorney General to 
Mr. Lee P. Phillips, State Board of Alcoholic 
Control, 41 N.C.A.G. 630 (1971). 
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§ 18A-39. Application for permit; contents and fees. — (a) All resident 
bottlers, wineries, or manufacturers of malt beverages or wine (fortified or 
unfortified) and all resident wholesalers and retailers of malt beverages or wine 
(fortified or unfortified) shall file a written application for a permit with the 
pen Board of Alcoholic Control, and in the application shall state under oath 
therein: 

(1) The name and residence of the applicant and the length of his residence 
within the State of North Carolina; 

(2) The particular place for which the license is desired, designating the 
same by street and number if practicable; if not, by such other apt 
description as definitely locates it; and the distance to the nearest 
church or public or private school from said place; 

(3) The name of the owner of the premises upon which the business licensed 
is to be carried on, and, if the owner is not the applicant, that such 
applicant is the actual and bona fide lessee of the premises; 

(4) That the place or building in which it is proposed to do business conforms 
to all laws of health and fire regulations applicable thereto, and is a 
safe and proper place or building; 

(5) That the applicant intends to carry on the business authorized by the 
permit for himself or under his immediate supervision and direction; 

(6) That the applicant has been a bona fide resident of this State for a period 
of at least one year immediately preceding the date of filing his 
application and that he is not less than 21 years of age; provided, that 
no provision of this Chapter of [or] any rule or regulation adopted 
pursuant thereto shall be construed to prohibit a person who is 18 years 
of age or older from being a manager, employee or other person in 
charge of any establishment which has a license and permit for on- or 
off-premises sales of malt beverages or wine (fortified or unfortified); 

(7) The place of birth of applicant and, if a naturalized citizen, when and 
where naturalized; 

(8) That the applicant has not been convicted of, or entered a plea of guilty 
or nolo contendere to, a felony or other crime involving moral turpitude 
within the past three years; that the applicant’s citizenship has been 
restored by the court if he has been so deprived of it; that he has not, 
within the two years next preceding the filing of the application, been 
adjudged guilty of violating the prohibition or liquor laws, either state 
or federal. It shall be within the discretion of the Board, after making 
investigation, to determine whether any person who has ever been 
convicted of, or entered a plea of guilty or nolo contendere to, a felony 
shall be deemed a suitable person to receive and hold a malt beverage 
or wine (fortified or unfortified) permit; 

(9) That the applicant has not during the three years next preceding the date 
of said application had any permit issuable hereunder, or any license 
issued to him pursuant to the laws of this State or any other state to 
sell intoxicating liquors of any kind, revoked; 

(10) That the applicant is not the holder of a federal special tax liquor stamp; 
(11) If the applicant is a firm, association, or partnership, the application 

shall state the matters required in subdivisions (6), (7), (8), and (9), with 
respect to each of the members thereof, and each of said members must 
meet all the requirements in said subdivisions provided; 

(12) If the applicant is a corporation, organized or authorized to do business 
in this State, the application shall state the matters required in 
subdivisions (7), (8) and (9), with respect to each of the officers and 
directors thereof, and any stockholder owning more than twenty-five 
percent (25%) of the stock of such corporation, and the person or 
persons who shall conduct and manage the licensed premises for the 
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corporation. Each of said persons must meet all the requirements in 
said subdivisions provided; provided, however, that the require- 
ment as to residence shall not apply to said officers, directors, 
and stockholders of such corporation; however, such requirement 
shall apply to any such officer, director or stockholder, agent, or 
employee who is also the manager and in charge of the premises 
for which permit is applied, but the Board may, in its discretion, 
waive such requirement. 

(b) The application must be verified by the affidavit of the applicant before 
a notary Tite or other person duly authorized by law to administer oaths. The 
foregoing provisions and requirements are mandatory prerequisites for the 
issuance of a permit; if any applicant fails to qualify under the same, or if any 
false statement is knowingly made in any application, the permit shall be 
refused. If a permit is granted on any application containing a false statement 
knowingly made, it shall be revoked and the applicant upon conviction shall be 
guilty of a misdemeanor. In addition to the information furnished in any 
application, the Director of the Enforcement Division shall make such additional 
and independent investigation of each applicant and of the place to be occupied, 
as deemed necessary or advisable. 

(c) Every person applying to the State Board of Alcoholic Control for a permit 
to sell malt beverages or wine (fortified or unfortified) under the provisions of 
this section shall pay an application fee at the time of application according to 
the following schedule: 

(1) For an application for a permit under the provisions of this section, a 
fee of twenty-five dollars ($25.00); provided, that if applications for a 
malt beverage permit and a wine dortified or unfortified) permit are 
filed at the same time for the same location, the total fee shall be 
twenty-five dollars ($25.00); 

(2) For an application for a new permit under the provisions of this section 
| by reason of the fact that a new manager has been assigned to an 

establishment for which a permit or permits are presently held, a fee 
of ten dollars ($10.00); provided, this fee shall not be payable if the new 
manager has within 30 days of the time of filing of the application held 
a permit as the manager of another establishment of the same person. 

All fees required by this section shall be paid by check or money order made 
payable to the State Board of Alcoholic Control, and they shall be deposited by 
the State Board of Alcoholic Control with the State Treasurer. 

The application of any person whe fails to comply with the provisions of this 
section shall be refused, and if the permit has been granted, it shall be canceled. 
(1949, ©. 974, ss. 1, 2; 1963, c. 119; c. 426, s..12; 1965, c. 326; 1ST Tee 
1973; c).758, s/ 2; c. 1012.) 

Editor’s Note. — The first 1973 amendment The second 1973 amendment deleted “‘anu that 
added the proviso to subdivision (6) of subsection he is a citizen of the United States” following 
(a). “applicant” in subdivision (7) of subsection (a). 

§ 18A-40. Permits prohibited.—(a) No permit shall be issued for the sale of 
malt beverages or wine (fortified or unfortified) upon the campus or property 
of any public school or college in this State. 

(b) No permit shall be issued to a poolroom or billiard parlor or to any person 
operating same for the sale of wine (fortified or unfortified). 

(c) No retail malt beverage or wine (fortified or unfortified) on-premise permit 
shall be issued for any establishment within 50 feet of a church or a public school 
unless the State Board of Alcoholic Control determines upon proper 
pbigeh Hee and a hearing, if requested, that the establishment is a shitable 
preen ‘ey the failure to issue a permit will result in undue hardship. (1971, 
C. ae a F 
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§ 18A-41. Permits for commercial transportation of malt beverages and 
unfortified wine. — (a) Malt beverages and unfortified wine may be transported 
into, out of, or between points in this State by railroad companies, express 
companies, or steamboat companies engaged in public service as common 
carriers and having regularly established schedules of service upon condition 
that such companies shall keep accurate records of the character and volume 
of such shipments and the character and number of packages or containers and 
shall keep records open at all times for inspection by the State Board of Alcoholic 
Control and State A.B.C. officers, and upon condition that such common carriers 
shall make report of all shipments of such beverages into, out of, or between 
oints in this State at such times and in such detail and form as may be required 
y the State Board of Alcoholic Control. 

Malt beverages and unfortified wine may be transported into, out of, or 
between points in this State over the public highways of this State by motor 
vehicles upon condition that every person intending to make such use of the 
highways of this State shall as a prerequisite thereto register such intention with 
the State Board of Alcoholic Control in advance of such transportation, with 
notice of the kind and character of such products to be transported and the 
license and motor number of each motor vehicle intended to be used in such 
transportation. Upon the filing of such information, together with an agreement 
to comply with at provisions of this Chapter, the State Board of Alcoholic 
Control shall without charge therefor issue a numbered permit to each such 
owner or operator for each motor vehicle intended to be used for such 
transportation, which numbered permit shall be prominently displayed on the 
motor vehicle used in transporting malt beverages or unfortified wine. Every 
person transporting such products over any of the public highways of this State 
shall during the entire time he is so engaged have in his possession an invoice 
or bill of sale or other record evidence showing the true name and address of 
the person from whom he has received such beverages, the character and 
contents of containers, the number of bottles, cases, or gallons of such shipment, 
and the true name and address of every person to whom deliveries are to be 
made. The person transporting such beverages shall, at the request of any State 
A.B.C. officer, produce and offer for inspection said invoice or bill of sale or 
record evidence. If said person fails to produce an invoice or bill of sale or record 
evidence, or if when produced, the document fails to clearly and accurately 
disclose said information, the failure shall be prima facie evidence of the 
violation of this Article. Every person engaged in transporting such beverages 
over the public highways of this State shall keep accurate records of the 
character and volume of such shipments and the character and number of 
packages or containers, and shall keep records open at all times for inspection 

the State Board of Alcoholic Control and State A.B.C. officers. Such person 
shall make report of all shipments of such beverages into, out of, or between 
oints in this State at such times and in such detail and form as may be required 
y the State Board of Alcoholic Control. 

The provisions of this section as to transportation of malt beverages and 
unfortified wine by motor vehicles over the public highways of this State shall 
in like manner apply to the owner or operator of any boat using the waters of 
the State for such transportation, and all of the provisions of this section with 
respect to permits for such transportation and reports to the State ‘Board of 
Alcoholic Control by the operators of motor vehicles on public highways shall 
‘ ae manner apply to the owner or operator of any boat using the waters of 
this State. 

(b) The State A.B.C. Board shall promulgate rules and Be Se to prohibit 
the direct shipment of malt beverages from points outside this State to a United 
States military or naval reservation within the geographical confines of North 
Carolina for resale on such military or naval reservation. 
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(c) The permits required by this section shall be waived for any person already 
having a permit required under another section of this Article. (1923, c. 1, s. 15; 
C..8.,.8. 3411(0); 1939, c. 158, s. 503; 1971, c872, se1;) 

§ 18A-42. Salesman’s permit. — (a) Every salesman for a wholesale 
distributor of malt beverages or wine (fortified or unfortified) shall apply to the 
Board for a wholesale salesman’s permit to sell such beverages, and shal renew 
the permit by May 1 of each succeeding year thereafter. This shall be deemed 
to include salesmen stationed at the wholesaler’s warehouse as well as route 
salesmen who sell and deliver malt beverages or wine (fortified or unfortified) 
to retailers. All persons entering such employment after May 1, 1951, shall apply 
to the Board in like manner for a salesman’s permit. 

(b) Such salesman shall be 21 years of age and a citizen of the United States. 
No salesman’s permit shall be issued to any person who has been convicted 
within two years preceding the filing of his application of violating the State or 
federal liquor laws, or who has been convicted of, or entered a plea of guilty 
or nolo contendere to, a felony or of any crime involving moral turpitude within 
the past three years and without restoration of his citizenship by the court. No 
salesman’s permit shall be issued to any person whose permit or license issued 
to him pursuant to the laws of this State or any other state to sell intoxicating 
liquors of any kind has been revoked during the three years next preceding the 
date of application for a permit. 

(c) Each route salesman shall be responsible under this Article for all sales 
and deliveries of malt beverages or wine (fortified or unfortified) by his helper. 

(d) No wholesale distributor of malt beverages or wine (fortified or 
unfortified) shall employ as a salesman any person who does not have a 
salesman’s permit. 

(e) The permit of any salesman or wholesale distributor violating an 
provision of this Chapter or any regulation promulgated pursuant thereto shall 
be subject to revocation or suspension by the Board. Permit holders cited for 
a violation by the Board shall fete the right to a hearing as provided in this 
Article for rene permittees. (1951, c. 378, ss. 1, 2, 5-8; 1968, c. 426, s. 18; 1971, 
C.. 842, Seale 

§ 18A-43. Revocation or suspension of permit. — (a) If any permittee 
violates any of the provisions of this Chapter, or Chapter 105, or any rule or 
regulation promulgated under authority of either Chapter, or fails to 
superintend in person or through a manager the business for which the permit 
was issued, or allows the premises with respect to which the permit was issued 
to be used for any unlawful, disorderly, or immoral purposes, or knowingly 
employs in the sale or distribution of malt beverage or wine (fortified or 
unfortified) any person who has been convicted of, or entered a plea of guilty 
or nolo contendere to, a felony involving moral turpitude (federal or state) within 
the past three years, or adjudged guilty of violating the liquor or drug laws 
(federal or state) within two years, or leaves the licensed premises in charge of 
any person who has had a license or permit for the sale of malt beverages or 
wine (fortified or unfortified) revoked within the past two years, or otherwise 
fails to carry out in good faith the purposes of this Chapter, his permit may be 
revoked or suspended by the State Board of Alcoholic Control. 

(b) The Board may refuse to issue a new permit or may suspend or revoke 
any permit issued by it if in the discretion of the Board it is of the opinion that 
the applicant or permittee is not a suitable person to hold such permit or that 
the place occupied by the applicant or permittee is not a suitable place. 

(c) Whenever any license or permit which has been issued by the Secretary 
of Revenue or by the State Board of. Alcoholic Control has been revoked, the 
State Board may, at its discretion, refuse to issue a permit for said premises 
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to any person for any period not to exceed six months after the revocation of 
such permit or license. 

(d) The State A.B.C. Board may suspend or revoke any permit issued by it 
if the Board finds that the permittee has violated any Hae of this Chapter 
or Chapter 105, or any rule or regulation of the State A.B.C. Board or the State 
Department of Revenue. (1939, c. 158, s. 514; 1948, c. 400, s. 6; 1945, c. 903, s. 
Reece US, Ss..2, 5, 1949 ¢c 974 ss. 7, 14; 1953, ¢. 1207, s8.\2-p) 1957, cc. 
Perea 1403, Cc, 426, SS. 45,10, 12: c. 460, 8. 1) 198i loc, SiZ Se lal9(5, ¢c. 
476, s. 193.) 

Editor’s Note. — The 1973 amendment 
substituted ‘Secretary of Revenue” for 
“Commissioner of Revenue’”’ in subsection (c). 

Legislation for Revocation and Suspension 
of Permits Is Constitutional. — See Boyd v. 
Allen, 246 N.C. 150, 97 S.E.2d 864 (1957). 

A violation of either a statute or a regulation 

is sufficient to support the suspension of a 
license. C’est Bon, Inc. v. North Carolina Bd. of 
Alcoholic Control, 279 N.C. 140, 181 S.E.2d 448 

(1971). 

Authority of Board. — Authority to conduct 
a hearing and determine whether a State retail 
(or wholesale) beer permit should be revoked is 
lodged in the State Board of Alcoholic Control 
by this section. J. Lampros Wholesale, Inc. v. 
North Carolina Bd. of Alcoholic Control, 265 

N.C. 679, 144 S.E.2d 895 (1965). 

Inquiry into Permittee’s Suitability to Hold 
Permit at Several Locations. — See opinion of 
Attorney General to Mr. D.L. Pickard, Assistant 

Director—Hearing Officer, State Board of 
Alcoholic Control. 41 N.C.A.G. 50 (1970). 

Authority of State Board of Alcoholic 

Control to Regulate Advertising of Alcoholic 
Beverages. — See opinion of Attorney General 
to Mr. Lee P. Phillips, State Board of Alcoholic 
Control, 40 N.C.A.G. 1 (1970). 

Board Charged with Duty of Finding Facts. 
— The agency that hears the witnesses and 
observes their demeanor as they testify — the 
Board. of Alcoholic Control — is charged with the 
duty of finding the facts. J. Lampros Wholesale, 
Inc. v. North Carolina Bd. of Alcoholic Control, 
265 N.C. 679, 144 S.E.2d 895 (1965). 

Duty of Court. — The duty of the court is to 
review the evidence and determine whether the 
Board had before it any material and substantial 
evidence sufficient to support its findings. J. 
Lampros Wholesale, Inc. v. North Carolina Bd. 
of Alcoholic Control, 265 N.C. 679, 144 S.E.2d 
895 (1965). 

A permit is a privilege granted only to those 
who meet the standards which the Board has set 
up and may, and should, be revoked if the 
permittee fails to keep faith with the Board by 
observing its regulations and obeying the laws 
of the State. J. Lampros Wholesale, Inc. v. North 
Carolina Bd. of Alcoholic Control, 265 N.C. 679, 
144 §.E.2d 895 (1965). 

Who May Engage in Sale and Distribution 

of Beer. — Only those authorized by the Board 
and granted its permit may engage in the sale 
and distribution of beer. J. Lampros Wholesale, 
Inc. v. North Carolina Bd. of Alcoholic Control, 
265 N.C. 679, 144 S.E.2d 895 (1965). 

Revocation of Permit Requires Notice and 
Hearing. — Before a permit may be revoked the 
permittee is entitled to notice and a hearing 
before the Board. J. Lampros Wholesale, Inc. v. 
North Carolina Bd. of Alcoholic Control, 265 
N.C. 679, 144 8.E.2d 895 (1965). 

Nature of Proceedings to Suspend Beer 

Permit. — A proceeding by the State Board of 
Alcoholic Control to suspend a beer permit is an 
administrative proceeding, which does not 
involve any criminal liability of the holder of 
such permit. Boyd v. Allen, 246 N.C. 150, 97 

S.E.2d 864 (1957). 

The Board’s findings are conclusive if 
supported by material and substantial evidence. 
Freeman v. State Bd. of Alcoholic Control, 264 

N.C. 320, 141 S.E.2d 499 (1965); J. Lampros 

Wholesale, Inc. v. North Carolina Bd. of 
Alcoholic Control, 265 N.C. 679, 144 S.E.2d 895 
(1965). 

The findings of the Board, when made in good 
faith and supported by evidence, are final. J. 
Lampros Wholesale, Inc. v. North Carolina Bd. 
of Alcoholic Control, 265 N.C. 679, 144 S.E.2d 

895 (1965). 

And Its Decision Cannot Be Reversed by 

Jury Verdict. — The verdict of the jury in a 
criminal prosecution does not have the effect of 
reversing the decision of the Board of Alcoholic 
Control. Freeman yv. State Bd. of Alcoholic 
Control, 264 N.C. 320, 141 S.E.2d 499 (1965). 

Findings Held to Support Judgment 
Suspending Permit. — Findings of fact, 
supported by evidence, that the holders of a beer 
permit sold whiskey on the premises, and sold 
beer consumed by the purchaser on the premises 
after closing hours and at a time when the sale 
of beer was prohibited by law, support judgment 
suspending the permit, notwithstanding the 
further finding that the holders had no 
knowledge of the unlawful conduct of the 
employees. Boyd v. Allen, 246 N.C. 150, 97 
S.E.2d 864 (1957). 

Findings Held Insufficient to Sustain Order 
Suspending License. — A finding that a 
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licensee’s employee sold wine to an intoxicated 
person, without a finding that the employee 
“knowingly” made the sale to an intoxicated 
person, is insufficient to sustain an order 

suspending retail beer and wine license. Watkins 
v. State Bd. of Alcoholic Control, 14 N.C. App. 
19, 187 S.E.2d 500 (1972). 
Evidence of Age of Person to Whom 

Licensee Sold Beer. — Testimony of officers 
that a person who had bought beer from a 
licensee declared he was under 18 is incompetent 
as hearsay, and a certified copy of a birth 
certificate without testimony of any person 
having knowledge thereof that it was the record 
of the purchaser of the beer is incompetent to 
prove the age of the purchaser, and therefore 
such evidence is insufficient to sustain a finding 
of the State Board of Alcoholic Control that the 
licensee sold beer to a minor or failed to give his 
licensed premises proper supervision. Thomas v. 
State Bd. of Alcoholic Control, 258 N.C. 5138, 128 
S.E.2d 884 (1963). 

CH. 18A. REGULATION OF INTOXICATING LIQUORS § 18A-44 

The superior court erred in setting aside an 
order of the State Board of Alcoholic Control 
suspending a petitioner’s retail beer permit 
where the evidence before the Board was 
sufficient to sustain its findings (1) that on a 
certain date an intoxicated person was permitted 
to loiter on the licensed premises of the 
petitioner in violation of the Board’s regulations 
and (2) that the operator of the petitioner failed 
to give the premises proper supervision on the 
above occasion and where there was no evidence 
that the Board acted arbitrarily or in excess of 
lawful authority in suspending the license. State 
Keg, Inc. v. State Bd. of Alcoholic Control, 277 
N.C. 450, 177 S.E.2d 861 (1970). : 

As to dismissal of certiorari to review 
revocation of license by town authorities for 
violation of this section, see Harney v. Mayor & 
Bd. of Comm’rs, 229 N.C. 71, 47 S.E.2d 535 
(1948). 

Applied in Hill v. State Bd. of Alcoholic 
Control, 17 N.C. App. 592, 195 S.E.2d 94 (1978). 

§ 18A-44. Hearing before suspension or revocation of permit. — (a) Before 
the State A.B.C. Board may suspend or revoke any permit issued under the 
provisions of this Chapter, at least 10 days’ notice of such proposed or 
contemplated action by the Board shall be given to the affected permittee. Such 
notice shall be in writing, shall contain a statement in detail of the grounds or 
reasons for such proposed or contemplated action of the Board, and shall be 
served on the permittee by sending the same to such permittee by registered 
or certified mail to his last known post-office address or by personal service by 
an agent of the Board. The Board shall in such notice appoint a time and place 
when and at which the permittee shall be heard as to why the permit should not 
be suspended or revoked. The permittee shall at such time and place have the 
right to produce evidence in his behalf and to be represented by counsel. 

(b) Whenever there is filed with the State Board of Alcoholic Control a 
certified copy of a judgment of a court convicting a licensee of a violation of the 
State or federal liquor or drug laws, or any of the provisions of this Chapter, 
or of any rule or regulation issued by the Board, the Board may suspend or 
revoke the permit of such licensee; and shall serve a written notice of such 
eel es or revocation upon the licensee either by requiring the delivery of 
such notice to the licensee in person by an agent of the Board or by sending same 
by registered mail to his last known post-office address. Except as provided in 
the preceding sentence, before the State permit authorizing the sale of 
intoxicating liquors may be revoked or suspended, the Board shall give the 
affected permittee such notice and hearing as is required by subsection (a) of 
this section. Upon such hearing, the duly authorized agents of the Board may 
administer oaths and may issue subpoenas for the attendance of witnesses and 
the production of books, papers, and documents belonging to the permittee. 

(c) Any person who refuses to surrender any permit on demand under 
authority of the Board after such permit has been duly canceled, suspended, or 
revoked shall be guilty of a misdemeanor. 

(d) Upon the appeal to the superior court of decisions of the Board suspending 
or revoking permits or disapproving applications for permits, and the appealing 
parties request a transcript of the entire record or a portion thereof, a transcript 
shall be furnished to the appealing parties upon payment to the Board of a fee 
of fifty cents (50¢) per page, but in no event shall the minimum fee be less than 
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twenty-five dollars ($25.00) per copy of the record. (19389, c. 158, s. 514; 1943, 
c. 400, s. 6; 1945, c. 903, s. 1; 1947, c. 1098, ss. 2, 3; 1949, c. 974, ss. 8, 14; 1953, 
c. 1207, ss. 2-4; 1957, cc. 1048, 1440; 1963, c. 426, ss. 4, 5, 10-12; c. 460, s. 1; 1971, 
C2672) 8;.1.) 

Prerequisites to Supension or Revocation of 
Permit. — Before a permit can be suspended or 
revoked, this section requires notice to the 
permittee of the time and place for a hearing 
with an opportunity for the permittee to offer 
evidence and to be represented by counsel. The 
charges against the permittee must be specific. 
The hearing may be before the director or a 
hearing officer. After the hearing, the hearing 
officer reviews all the evidence, records his 
findings of fact and conclusions of law, and 
makes his recommendations to the State 
Alcoholic Control Board. The Chairman of the 
Board causes the record, findings, conclusions, 
and recommendations of the hearing officer to 
be submitted to the Board for approval, 
modification, or rejection as the Board may find 
to be justified by the record. The Board makes 
the final decision. C’est Bon, Inc. v. North 
Carolina Bd. of Alcoholic Control, 279 N.C. 140, 
181 S.E.2d 448 (1971). 

Hearing Sufficient to Meet Requirements of 

Due Process. — A hearing by an examiner for 
the State Alcoholic Control Board, under 
provisions of statute and the rules promulgated 
pursuant thereto, of which hearing the 
permittee is given notice, is represented by 
counsel, introduces evidence, cross-examines the 
adverse witnesses, all witnesses being sworn, 
with right to object and except to any ruling and 
argue the matter, is held sufficient to meet the 
requirements of due process of law. Sinodis v. 
State Bd. of Alcoholic Control, 258 N.C. 282, 128 
S.E.2d 587 (1962). 

The failure to furnish a copy of the hearing 
examiner’s proposed findings and 

recommendations without a request cannot be 
held violative of due process or the statutes 
providing for a hearing. Sinodis v. State Bd. of 

Alcoholic Control, 258 N.C. 282, 128 S.E.2d 587 
(1962). 

Failure to Request Hearing by Board. — The 

holder of a permit to sell malt beverages is 
entitled, after a hearing by an examiner for the 
Board of charges of violations of law warrantiny; 
a revocation of permit, to request a hearing by 
the Board, and when he does not request such 
hearing after notice of the date the Board would 
consider the matter, his application for 
jurisdiction review under former § 143-307 (now 
§ 150A-43) must be dismissed for failure to 
exhaust available administrative remedies. 
Sinodis v. State Bd. of Alcoholic Control, 258 
N.C. 282, 128 8.E.2d 587 (1962). 
Whether a Hearing Is Required in All Cases 

before Revocation of a Permit. — See opinion 
of Attorney General to Mr. Lee P. Phillips, State 
Board of Alcoholic Control, 40 N.C.A.G. 10 
(1970). 

Findings of Board Are Final. — The findings 
of the Board, when made in good faith and 
supported by evidence, are final. C’est Bon, Inc. 
v. North Carolina Bd. of Aleoholic Control, 279 
N.C. 140, 181 S.E.2d 448 (1971). 

After a hearing to determine whether the 
permittee has violated the law or regulations, 
the findings of the State Alcoholic Control Board 
are conclusive if supported by competent, 
material and substantial evidence. C’est Bon, 
Ine. v. North Carolina Bd. of Alcoholic Control, 
279 N.C. 140, 181 S.E.2d 448 (1971). 

Judicial Review. — On appeal to the court for 
judicial review of the State Alcoholic Control 
Board’s decision, it is the duty of the court to 
review the evidence and determine whether the 
Board had before it any material and substantial 
evidence sufficient to support its findings. C’est 
Bon, Inc. v. North Carolina Bd. of Alcoholic 
Control, 279 N.C. 140, 181 S.E.2d 448 (1971). 

§ 18A-45. Permit to be posted; effect of revocation. — (a) Each form of 
permit required by this Chapter shall be kept posted in a conspicuous place at 
each place where the business requiring the permit is carried on, and a separate 
permit shall be required for each place of business. Permits shall not be 
transferred to any other person or to any other location, except as provided in 
this Chapter. 

(b) When a permit is canceled, revoked, or suspended by the Board, such 
cancellation, revocation, or suspension shall render void any State, county, or 
municipal license issued under this Chapter or Chapter 105, and in the event any 
State license is revoked, such revocation shall automatically revoke any other 
license or permit held by the licensee. (1939, c. 158, s. 514; 1943, c. 400, s. 6; 1949, 
va ah aa 1953, c. 1207, ss.:2-4: 1957, c..1440; 1968; ¢. 426) ss; 42 51971 xc: 

ee 
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§ 18A-46. Permit list to Department of Revenue. — The State Board of 
Alcoholic Control shall furnish to the Department of Revenue a list of all permits 
as issued. (1945, c. 908, s. 1; 1947, c. 1098, ss. 2, 3; 1957, c. 1048; 1963, c. 426, 
s. 10;’c. 460,'s. 1° 1971) GusiZ. Ss. 1.) 

Part 8. Miscellaneous Wine and Malt Beverage Provisions. 

§ 18A-47. Wine regulations. — (a) The State Board of Alcoholic Control is 
authorized and empowered: 

(1) To adopt rules and regulations establishing standards of identity, 
quality, and purity for wines (fortified or unfortified). These standards 
shall be such as are deemed by said Board to best protect the public 
against wine containing deleterious, harmful, or impure substances or 
elements, or an improper balance of elements, and against spurious or 
imitation wines and wines unfit for beverage purposes. 

(2) To test wines (fortified or unfortified) possessed or offered for sale or 
sold in this State and to make chemical or laboratory analyses of said 
wines or to determine in any other manner whether said wines meet 
the standards established by said Board; to confiscate and destroy any 
wines (fortified or unfortified) not meeting said standards; to enter and 
inspect any premises upon which said wines (fortified or unfortified) 
are possessed or offered for sale; and to examine any and all books, 
records, accounts, invoices, or other papers or data which in any way 
relate to the possession or sale of said wines. 

(b) Except as otherwise provided by law, no wines (fortified or unfortified) 
shall be transported or sold in this State unless there be firmly fastened or 
impressed on the barrel, bottle, or other container in which the wine may be a 
written statement showing the alcoholic content thereof reckoned by volume. 

The possession, transportation, or sale of wines (fortified or unfortified) 
without such statement, or any misrepresentation made in any such statement, 
shall constitute a misdemeanor. 

(c) Manufacturers, wineries, bottlers, and wholesalers, or any other persons 
selling wine (fortified or unfortified) for the purpose of resale, whether on their 
own account or for or on behalf of other persons, shall, upon request of the State 
A.B.C. Board, furnish a verified statement of a laboratory analysis of any wine 
sold or offered for sale by such persons. 

(d) The “Standards of Identity for Wine” and the regulations relating to 
“Labeling and Advertising of Wine” promulgated by the federal alcohol 
administration of the United States Treasury Department and known 
respectively as Regulation Number Four, Article 2, and Regulation Number 
Four, Articles 3 and 6, are hereby adopted by North Carolina. The State A.B.C. 
Board may further restrict the standards of identity for wine and the regulations 
relative to the labeling and advertising of wine promulgated by the federal 
alcohol administration of the United States Treasury Department, within the 
discretion of the Board. (1937, ¢c. 335, s. 2; 1939, c. 158, s. 502; 1941, ce. 339, s. 
4; 1945, c. 903, s. 1; 1947, c. 1098, ss. 2, 3; 1957, c. 1048; 1963, c. 426, s. 10; c. 
460 rsHled9Tl, c::8T2, sel) 

§ 18A-48. Standards for malt beverages. — The State Board of Alcoholic 
Control shall have the authority to fix such standards for malt beverages as are 
determined by the Board to best protect the public against beverages containing 
deleterious, harmful, or impure substances or elements, or an improper balance 
of elements, and against spurious or imitation beverages unfit for human 
consumption; to test malt beverages possessed or offered for sale or sold in this 
State and to make chemical or laboratory analyses of such beverages or to 
determine in any other manner whether such beverages meet the standards 
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established by said Board; to confiscate and destroy any such beverages not 
meeting such standards; to enter and inspect any premises on which such 

are possessed or offered for sale; to examine any and all books, 
records, accounts, invoices, or other papers or data which in any way relate to 
the possession or sale of such beverages; and to take all proper steps for the 
prosecution of persons violating the provisions of this section and for carrying 
out the provisions and intent thereof; provided that the owner of said beverages 
confiscated shall be served with written notice to show cause within five days 
before the Board why the order should not be made permanent; and no 
beverages shall be destroyed until the order is final; provided further that the 
said owner shal] have the right to appeal from the ruling of the said Board to 
the superior court of the county in which the said beverages were confiscated 
within 10 days from the final order of the said Board. 

Manufacturers, bottlers, and wholesalers, or any other persons selling malt 
beverages for the purpose of resale, whether on their own account or for or on 
behalf of other persons, shall, upon the request of the State A.B.C. Board, 
furnish a verified statement of a laboratory analysis of any malt beverages sold 
or offered for sale by such persons. (1939, c. 158, s. 514; 1943, c. 400, s. 6; 1949, 
ors 7 14; 1953, c. 1207, ss. 2-4; 1957, c. 1440; 1968, c. 426, ss. 4, 5; 1971, c. 

s. 1.) 

& 18A-49. Prohibition against exclusive outlets. — It shall be unlawful for 
any manufacturer, bottler, or wholesaler of wine (fortified or unfortified) or malt 
beverages, whether licensed in this State or not, or any officer, director, or an 
affiliate of such manufacturer, bottler or wholesaler ys directly or indirectly: 

(1) To require by agreement or otherwise that any retailer engaged in the 
sale of wine (fortified or unfortified) or malt beverages purchase any 
such products from such person, firm, or corporation to the exclusion 
in whole or in part of wine (fortified or unfortified) or malt beverages 
sold or offered for sale by other persons, firms, or corporations in North 
Carolina; or 

(2) To have any financial interest, direct or indirect, in the business for 
which any retailer's permit has been issued under this Article or in the 
remises where the business of any person to whom a retailer’s permit 

been issued hereunder is conducted; or 
(2) To lend or give to any person licensed hereunder as a retailer or his 

employee or to the owner of the premises on which the business of any 
such retailer is conducted any money, services, equipment, furniture, 
fixtures, or other things of value with which the business of such 
retailer is or may be conducted. 

All of the above restrictions are subject to such exceptions as may be 
otige te by the State Board of Alcoholic Control having due regard for public 

the quantity and value of articles involved, established trade customs 
not contrary to the public interest, and the purposes of this section. (1945, c. 708, 
s 6; 1953, c. 1207, s. 1; 1971, c. 872, s. 1.) 

& 1%A-50. Breweries forbidden to coerce or persuade wholesalers to violate 
or unjustly cancel contracts or franchises; prima facie evidence of 

ise; injunctions; revocation or suspension of licenses and permits. — 
os shal) be unlawful, and punishable as provided in G.S. 18A-56, for any 

ery or any officer, agent, or representative of any brewery: 
(1) To coerce or attempt to coerce or persuade any person licensed to sell 

malt beverages at wholesale to enter into any agreement to take any 
action which would violate or tend to violate any provision of Chapter 
1%A or Chapter 105 of the General Statutes or any rules or regulations 
promulgated by the State Board of Alcoholic Control or the Department 
of Revenue of the State of North Carolina in accordance therewith; or 
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(2) To unfairly, without due regard to the equities of such wholesaler, or 
without just cause or provocation, to cancel or terminate any agreement 
or contract, written or oral, or the franchise of such wholesaler existing 
on January 1, 1965, or thereafter entered into, to sell malt beverages 
manufactured by the brewery; provided also, that, from and after June 
17, 1965, this provision shall be a part of any franchise, contract, 
agreement, or understanding, whether written or oral, between an 
wholesale dealer in malt beverages licensed to do business in North 
Carolina, and any brewery doing business with such _ licensed 
wholesaler, just as though said provision had been specifically agreed 
upon between said wholesaler and said brewery. 

(b) The doing or accomplishment of any of the following acts shall constitute 
prima facie evidence of a contractual franchise relationship within the 
contemplation of this section, as between a licensed malt beverage wholesaler 
and a pe Agth to wit: 

(1) The shipment, preparation for shipment, or acceptance of any order by 
any brewery or its agent for any malt beverage to a licensed wholesale 
distributor within the State of North Carolina; 

(2) The payment by a licensed wholesale distributor in the State or the 
acceptance of payment by any brewery or its agent for the shipment 
of an order of malt beverage intended for sale within the State. 

(c) The superior court of North Carolina is hereby vested with jurisdiction and 
power to enjoin the cancellation or termination of a franchise or agreement 
between a wholesaler of malt beverages and a brewery at the instance of such 
wholesaler who is or might be adversely affected by such cancellation or 
termination. In granting such an injunction, the superior court of North Carolina 
shall provide that no brewery shall supply the customers or territory of the 
wholesaler through servicing said territory or customers through other 
distributors or means while the injunction is in effect. 

(d) The State Board of Alcoholic Control is empowered to investigate any 
violations of this section and to furnish to the prosecuting attorney of any court 
having jurisdiction of the offense information with respect to any violations of 
this section. The State Board shall have the power to enforce conformance with 
the poe of any injunction granted by the superior court under the terms 
of this section, and, if the court finds that there has been a violation of the 
provisions of any injunction granted by it, the Board may revoke or suspend the 
permit of any wholesaler aad the permit of any brewery to ship malt beverages 
into the State of North Carolina. (1965, c. 1191; 1971, ¢. 872, s. 1.) 

ARTICLE 5. 

Elections. 

Part 1. A.B.C. Store Elections. 

§ 18A-51. County elections as to alcoholic beverage control stores. — No 
county alcoholic beverage control store shall be established, maintained or 
operated in any county of this State until and unless there has been held in the 
county an election as provided herein, and the election shall be held under the 
same general laws, rules and regulations applicable to elections for county 
officers, insofar as practicable, provided that no absentee ballots or markers 
shall be permitted. At this election there shall be submitted to the qualified 
voters of the county the ‘our ead of setting up and operating in the county an 
alcoholic beverage contro! store, or stores, as herein provided. Those favoring 
the setting up and operation of alcoholic beverage control stores in the county 
shall mark in the voting square to the left of the words “for county alcoholic 
beverage control stores’ printed on the ballot, and those opposed to setting up 
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and operating alcoholic beverage control stores in the county shall mark in the 
voting square to the left of the words “‘against county alcoholic beverage control 
stores,” printed cn the same ballot. If a majority of the votes cast in such election 
shall be for county alcoholic beverage control stores, then an alcoholic beverage 
control store, or alcoholic beverage control stores, may be set up and operated 
in the county as herein provided. If a majority of the votes cast at the election 
are against county alcoholic beverage control stores, then no alcoholic beverage 
control store shall be set up or operated in the county under the provisions of 
this Chapter. 

The election shall be called in the county by the board of elections of the county 
only upon the written request of the board of county commissioners therein, or 
upon a petition to the board of elections signed by a number of voters of the 
county equal to at least twenty percent (20%) of the number of registered voters 
of the county according to the registration figures as certified by the board of 
elections on the date the petition is presented to the county board of elections. 
In calling the special election, the county board of elections shall give at least 
30 days’ public notice of the election before the closing of the registration books 
for said election, and the registration books shall close at the same time as for 
a regular election. A new registration of voters for such special alcoholic 
beverage control election is not required, and all qualified electors who are 
properly registered prior to the registration for the special election, as well as 
those electors who register for the special alcoholic beverage control election, 
Shall be entitled to vote in the election. 

Unless otherwise specified in this section, the procedural requirements 
relating to the petition shall be as provided in G.S. 18A-52(b), (c), (d), and (e), 
except the question shall be “FOR” and “AGAINST” county alcoholic beverage 
control stores. 

If any county, while operating any alcoholic beverage control store under the 
provisions of Chapters 418 or 493 of the Public Laws of 1935, or under the terms 
of this Chapter hereafter under the provisions of this Article holds an election 
and if at this election a majority of the votes are cast “against county alcoholic 
beverage control stores,” then the alcoholic beverage control board in such 
county shall, within three months from the canvassing of the vote and the 
declaration of the result thereof, close the stores and shall thereafter cease to 
operate them. During this Ena U, the county control board shall dispose of all 
alcoholic beverages on hand, all fixtures, ae all other property in the hands and 
under the control of the county control board and shall convert the same into 
money and shall, after making a true and faithful accounting, turn all money 
in its hands over to the general funds of the county. 

No election under this section shall be held on the day of any biennial election 
for county officers, or within 45 days of such an election. The date of any 
elections held under this section shall be fixed by the board of elections of the 
county wherein the election is held. 
No other election shall be called and held in any of the counties in the State 

under the provisions of this section within three years from the holding of the 
last election under this section. In any county in which an election was held either 
under the provisions of Chapters 418 and 493 of the Public Laws of 1935, an 
election may be called under the provisions of this section, provided that no such 
election shall be called within three years of the holding of the last election. 

Nothing herein contained shall be so construed as to require counties in which 
alcoholic beverage control stores have been established under Chapters 418 or 
493 of the Public Laws of 1935 to have any further election in order to enable 
them to establish alcoholic beverage control stores. Counties in which alcoholic 
beverage control stores are now being operated under Chapters 418 or 493 of 
the Public Laws of 1935 shall from February 22, 1937, be operated under the 

371 



§ 18A-52 CH. 18A. REGULATION OF INTOXICATING LIQUORS § 18A-52 

oh of this Chapter. (1937, c. 49, ss. 25, 26; c. 4381; 1971, c. 872, s. 1; 1978, ¢. 

Editor’s Note. — The 1973 amendment same rules and regulations that apply to 
substituted ‘‘any county of this State” for “this elections for members of the General 
State, in any county thereof’ in the first Assembly.” The amendment also rewrote the 
sentence of the first paragraph and substituted, | second paragraph, added the third paragraph 
at the end of that sentence, the language and substituted ‘45 days” for “60 days” in the 
beginning “as provided herein” for “under the first sentence of the fifth paragraph. 

Part 2. Malt Beverage and Unfortified Wine Elections. 

§ 18A-52. Malt beverage and unfortified wine elections in counties or 
municipalities. — (a) An election shall be called for the purpose of determining 
whether unfortified wine or malt beverages or both shall be sold in any 
municipality having a population of 500 or more, according to the last federal 
census of population, or within the county as a whole, only when the conditions 
of this Part are complied with. 

(b) Such election shall be called in the county or municipality upon written 
request of the governing body or upon a petition to the appropriate board of 
elections conducting the election for the county or municipality. If the governing 
body requests the election, no petition shall be required, but the board of 
elections shall set a date for the election which shall not be later than 120 days 
after the written request is filed with the board. Notice of the election as 
hereinafter provided shall be given. The request shall specify the question or 
questions and the type of sale to be voted on in the election. 

(c) The board of elections shall, upon written request, furnish petition forms 
to any person wishing to circulate a petition calling for an election on the sale 
of unfortified wine or malt beverages, or both, as hereinafter authorized. The 
board of elections shall date the petition, which must be returned to the board 
within 90 days from the date of delivery to the person; the date of return shall 
appear on the petition. Failure to return the petition as required shall render 
it void. Upon issuing the petition, the board of elections shall immediately give 
public notice that the petition is being circulated in some newspaper havin 
general circulation in the county or municipality where the election is to be hel 
and by posting the notice at three public places within the county or municipality. 
The notice shall be run at least twice in the newspaper. The person requesting 
the petition shall pay the cost of the notice. 

(d) The board of elections shall call an election upon receipt of a petition which 
meets the following requirements: 

(1) The petition must contain the genuine signature, address, and precinct 
name or number of each signer. 

(2) The petition must be signed by a number of voters of the county or 
municipality equal to at least twenty percent (20%) of the number of 
registered voters of the county or municipality according to the 
registration figures as certified by the board of elections on the date 
the petition is presented to the board of elections. 

(3) The petition must request that an election be held in the county or the 
municipality to submit to the voters the question or questions of the 
legal sale of unfortified wine or malt beverages, or both. The petition 
must specify the particular question or questions to be voted on as 
specified in writing by the person requesting the petition, and whether 
the sale shall be “on-premises” or “off-premises” or both, or whether 
“on-premises” sales oy Grade A hotels and restaurants only and “off- 
premises” sales by other licensees. 
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(4) The petition must show that it was returned to the board of elections 
within 90 days from the date it was delivered to the person requesting 
the petition. 

(e) The board of elections shall determine the sufficiency of the petition within 
30 days after its receipt. If the petition meets the requirements of this Part, the 
board of elections shall immediately set a date for the election, which shall be 
held not later than 120 days after the petition is returned to the board of 
elections. Public notice of the election shall be given by the board of elections 
30 days prior to the closing of the registration books. The notice shall be given 
at least twice in some newspaper having general circulation in the county or 
municipality where the election is to be held. The person requesting the petition 
shall pay the cost of the notice before the board causes it to be published. 

(f) The election shall be held under the same general laws, rules and 
regulations, insofar as practicable, as provided for the election of county or 
municipal officers wherein the election is being held, but no absentee ballots or 
markers shall be allowed. The opponents and proponents shall have the right 
to appoint two watchers to atiand each voting place. The persons authorized to 
appoint watchers shall, three days before the election, submit in writing to the 
registrar of each precinct a signed list of the watchers appointed for that 
precinct. The persons appointed as watchers shall be registered voters of the 
precinct for which appointed. The registrar and judges for the precinct may for 
any good cause reject any appointee and require that another be appointed. 
Watchers shall do no electioneering at the voting place nor in any manner impede 
the voting process, interfere or communicate with or observe any voter in 
casting his ballot. Watchers shall be permitted in the voting place to make such 
observation and to take such notes as they may desire. No watcher shall enter 
the voting enclosure or render assistance to a voter. No new registration shall 
fe Aaa and all qualified and registered voters shall be entitled to vote in 
the election. 

(g) No election shall be held under this Part within 45 days of the date of any 
general, special, or primary election to be held in the county or the municipality 
in which an election under this Part is held. Provided, however, that an election 
under this Part may be held, in the discretion of the board of elections, on the 
same day of a general, special, or primary election held within the county or the 
municipality or an election to determine whether alcoholic beverage control 
stores Shull: be established therein. 

If an election is to be held pursuant to a special act to determine whether 
alcoholic beverage control stores shall be operated within a county or 
municipality, and if there is not sufficient time before the election to comply with 
the petition or notice requirements of this Part for holding an election on the 
question or questions authorized by this Part, then the governing body of the 
county or municipality in which the election relating to the operation of alcoholic 
beverage contro! stores is to be held may, in its discretion, direct the board of 
elections to submit to the voters the question or questions relating to the sale 
and type of sale of unfortified wine or malt beverages, or both, as authorized 
by this Part and as specified by the governing body. The question or questions 
authorized by this Part may be submitted on a separate ballot or placed on the 
same ballot relating to the operation of alcoholic beverage control stores. 
Provided, that the governing body shall not exercise the authority conferred by 
this paragraph within seven days of the day the election relating to alcoholic 
beverage control stores is to be held. Provided further, that if the governing 
body exercises the authority conferred by this paragraph, the board of elections 
shall immediately give public notice in some newspaper having general 
circulation in the county or municipality in which the election is to be held and 
by posting said notice in at least three public places within the county or 
municipality. The notice shall set forth the specific question or questions relating 
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to the sale and type of sale of unfortified wine or malt beverages, or both, that 
will be submitted to the voters, and whether such question or questions will 
appear on the same ballot as the questions to determine whether alcoholic 
beverage control stores shall be established. 

(h) Whenever an election has been held pare ee to this Part in any county 
or municipality, no other election hereunder shall be held in such county or 
municipality within three years of the preceding election within such county or 
municipality. 

(i) No municipality shall hold an election under this Part unless there has been 
an election in the county where the municipality is located and the last vote in 
ie ene election was against the legal sale of the beverages authorized by 
this Part. 

(j) The ballot shall give the voter the opportunity to vote “For” or “Against” 
the question or questions presented. i 

If the election is to determine whether unfortified wine is to be sold, the ballot 
shall contain one or more of the following: 

(1) FOR “on-premises” sales of unfortified wine by Grade A hotels and 
restaurants only and “‘‘off-premises”’ sales by other licensees. 
AGAINST “‘on-premises”’ sales of unfortified wine by Grade A hotels 
and restaurants only and “‘‘off-premises”’ sales by bie licensees. 

(2) FOR “off-premises” sales only of unfortified wine. 
AGAINST “off-premises” sales only of unfortified wine. 

If the election is to determine whether malt beverages are to be sold, the ballot 
shall contain one or more of the following: 

(1) FOR “on-premises” and “off-premises” sales of malt beverages, 
AGAINST “on-premises” and “‘off-premises” sales of malt beverages, 
or 

(2) FOR “on-premises” sales only of malt beverages, 
AGAINST “on-premises’”’ nae only of malt beverages, or 

(3) FOR “off-premises” sales only of malt beverages, 
AGAINST “off-premises”’ hea oe only of malt beverages, or 

(4) FOR “on-premises” sales of malt beverages by Grade A hotels and 
restaurants only and “‘off-premises” sales by other licensees, 
AGAINST “on-premises” sales of malt beverages by Grade A hotels 
and restaurants only and “‘off-premises” sales by other licensees. 

Any one or more of the above questions shall, if requested in the petition, or 
by the governing body as authorized in subsections (b) and (g), be placed on the 
same ballot. (1947, c. 1084, ss. 1, 2,4; 1951, c. 999, ss. 1, 2; 1957, c. 816; 1963, 
c. 265, ss. 1-8; 1965, c. 506; 1969, c. 647, s. 1; 1971, c. 872, s. 1; 1973, e533) 

Editor’s Note. — The 1973 amendment former first sentence of the first paragraph of 
deleted “(hereinafter referred to as board of 
elections)” at the end of the first sentence of 
subsection (b), substituted “twenty percent 
(20%)” for “twenty-five percent (25%),” deleted 
“most recent” preceding “registration” and 
added ‘“‘on the date the petition is presented to 
the board of elections” in subdivision (d)(2), 
rewrote the first sentence of subsection (f), 
substituted “45 days” for “60 days” in the first 
sentence of subsection (g) and deleted the 

subsection (j), which read: “The ballot shall be 
governed by the language of the petition.” 
Former Provisions Construed. — See State 

v. Cochran, 230 N.C. 528, 53 S.E.2d 663 (1949); 
Weaver v. Morgan, 232 N.C. 642, 61 S.E.2d 916 
(1950); Ferguson v. Riddle, 238 N.C. 54, 62 
S.E.2d 525 (1950); Tucker v. State Bd. of 
Aleoholic Control, 240 N.C. 177, 81 S.E.2d 399 
(1954); Green v. Briggs, 248 N.C. 745, 92 S.E.2d 
149 (1956). 

§ 18A-53. Effect of vote for or against questions. — (a) If a majority of the 
votes cast in such election shall be in favor of any question or questions on the 
ballot, then it shall be legal in accordance with the applicable law to sell only 
the beverage or beverages in the manner prescribed that received a favorable 
vote. 
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(b) If, at the time of the election, it is legal to sell the beverage or beverages 
presented on the ballot and the majority of the votes cast be against the sale 
of such beverage or beverages, then after the expiration of 60 days from the 
day of the election, it shall be unlawful to sell or possess for the purpose of sale 
the beverage or keverages receiving an unfavorable vote. 

(c) The result of any county election held under this Part shall not affect the 
legal sale of unfortified wine or malt beverages, or both, or the type of sales 
in any municipality in the county in which the legal sale of such beverages has 
been authorized by an election or special act in the municipality prior to the time 
of the county election, and the result of a municipal election shall not in any 
manner affect the legal sale of such beverages, or the type of sale, which is legal 
in the county outside the municipality at the time of the municipal election. 

(d) Nothing in this Part shall prevent bottlers, manufacturers or wholesalers 
of malt beverages or wine (fortified or unfortified) who have complied with this 
Chapter and Chapter 105 from bottling, manufacturing, possessing, 
transporting, or selling malt beverages or wine (fortified or unfortified) as a 
wholesaler to any person who has complied with the provisions of this Chapter 
and Chapter 105 and the rules and regulations of the State Board of Alcoholic 
Control, or selling to nonresident wholesalers when the purchase is not for resale 
eniseouae: (1947 )-c. 1084, s. 3; 1969,'c.-647,'s. 2; 1971,-c. 872, s: 1) 

ARTICLE 6. 

Miscellaneous Provisions. 

§ 18A-54. Power of Governor to prohibit all sales during an emergency. 
— (a) When the Governor finds that a state of emergency, as defined in G.S. 
14-288.1, exists anywhere within the State, he may order the closing of county 
and municipal Bieohalic beverage control stores in all or any portion of the State 
for the period of the emergancy. His order shall be directed to the Chairman 
of the State Board of Alcoholic Control. The express authority granted by this 
section is not intended to limit any other authority, express or implied, to order 
the closing of these stores. 

(b) When the Governor finds that a state of emergency, as defined in G.S. 
14-288.1, exists anywhere within the State, he may order the cessation of all sale 
or transfer, manufacture, or bottling of malt beverages or wine (fortified or 
unfortified) in all or any portion of the State for the period of the emergency. 
His order shall be directed to the Chairman of the State Board of Alcoholic 
Control. The express authority granted by this section is not intended to limit 
any other authority, express or implied, to order cessation of these activities. 
(1969, c. 869, ss. 4, 5; 1971, c. 872, s. 1.) 

§ 18A-55. Books, records, reports. — All persons, possessing or offering for 
sale or reselling any intoxicating liquors shall keep clear, complete, and accurate 
records which will reveal the sources from which said liquor was acquired, the 
date of acquisition, and any other information that may be required to be 
preserved by rules and pagitations of the State A.B.C. Board. All such persons 
shall freely permit representatives of the Board to enter and inspect the 
premises upon which liquor is possessed or offered for sale, to test and analyze 
any of such liquor, and to examine all books, records, accounts, invoices, or other 
papers or data relating to such liquor. (1971, ¢. 872, s. 1.) 

§ 18A-56. Violation a misdemeanor. — (a) Except as otherwise expressly 
provided, anyone who violates any provision of this Chapter, or any rule or 
regulation promulgated pursuant terete! shall be guilty of a misdemeanor, and 
upon conviction shall be punished by a fine or by imprisonment, or by both fine 
and imprisonment, in the discretion of the court. 
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(b) The second or any subsequent conviction for. violating G.S. 18A-5(a) is a 
felony, punishable by imprisonment for not less than four months and not 
exceeding five years in the discretion of the court. 

(c) If any permittee or licensee is convicted of violating any provisions of this 
Chapter or any rule or regulation promulgated pursuant thereto, the court (in 
addition to the criminal penalty imposed) may declare his permit and license 
revoked, and shall notify the State Board of Alcoholic Control thereof; and no 
permit or license shall thereafter be granted to the person so convicted within 
a period of three years thereafter. 

(d) The conviction of a member or employee of the State A.B.C. Board, or of 
a county or municipal A.B.C. board, shall constitute sufficient cause for 
removing him from the board or from his employment by the board; in addition 
to the powers of the State Board to remove any of its employees or any member 
of a county or municipal board and the power of a county or municipal board 
to remove any of its employees, the court in which the conviction is had shall 
have the power upon such conviction (and as a part of its judgment thereon) to 
remove such person from membership on, or employment by, said board. (1923, 
ce. 1, ss. 26, 27; C. S., s. 8411(z), (aa); 1937,.c. 49; ssh.16,.238,cx411 Gales aau 
s. 5; 1943, c.. 339, s. 4; 1945, c. 903, s. 1;.1949, cs 1251,.s:.3;), 1963 Nera Zoran 
1967, c. 222, s. 1;-¢. 1256,s. 3; 1969, c..617,:s..2; c. 1018; 1OTI Renee 

§ 18A-57. Local acts and local option. — (a) Nothing in this Chapter shall 
operate to repeal any of the local acts of the General Assembly of North Carolina 
prohibiting the possession or consumption of intoxicating liquor within any 
county, municipality, or portion thereof, and all such local acts shall continue 
in full force and effect and in concurrence herewith, until repealed or modified. 

(b) Nothing in this Chapter shall require a permit to be issued for any territory 
where the sale of malt beverages or wine (fortified or unfortified) is prohibited 
by special legislative act or for any area where the sale or possession for the 
purpose of sale of malt beverages or wine (fortified or unfortified) is unlawful 
as a result of a local option election; and this Chapter shall not repeal any special, 
ublic-local, or private act prohibiting or regulating the sale of these beverages 

in any county in this State, or any act authorizing the board of commissioners 
of any county of this State, or the governing body of any municipality, in its 
discretion, to prohibit the sale of malt beverages or wine (fortified or 
unfortified). (1928, c. 1, s. 28; C. S., s. 3411(bb); 1949, c. 974, s. 10; 1963, c. 426, 
s.l2: JOT L casita sale 

Issuance of Certain Wine Permits In Locality Where Election for Off-Premises 
Prohibited by Subsection (b) of This Section. 
— Subsection (b) of this section prohibits the 

issuance under § 18A-38(f) of permits for the 
sale of fortified wines in certain retail 
establishments in a territory having A.B.C. 
stores where the electorate voted against the 
sale of beer and wine in the territory in a local 
option election held pursuant to former § 18-124 
et seq., notwithstanding at the time of the 
election fortified wines were sold only in A.B.C 
stores. Clark v. North Carolina Bd. of 
Aleoholic Control, 14 N.C. App. 464, 188 
S.E.2d 705 (1972). 

Sale of Unfortified Wine Only Has Been Held, 
Retail Sales of Wine Are Restricted to Those 
Conditions Despite Revision of General 
Statutes. — See opinion of Attorney General to 
Mr. Lee P. Phillips, State Board of Alcoholic 
Control, 41 N.C.A.G. 630 (1971). 

Local Act Prohibiting the Sale of Sweet 
Wine in City of Monroe Still Effective. — See 
opinion of Attorney General to Mr. Koy E. 
Dawkins, 42 N.C.A.G. 4 (1972). 

§ 18A-58. Effective date of standards for intoxicating liquors; disposition 
of liquor on hand. — No standards adopted by the State Board of Alcoholic 
Control for any intoxicating liquor shall be effective until 30 days after the 
adoption of the regulation establishing said standards; and provided further, 
that any person affected by the adoption of any standard by the Board shall be 
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granted 60 days after the effective date of the standard within which to dispose 
of any liquor on hand at the effective date of the standard which does not comply 
with the standard. (1945, c. 908, s. 1; 1971, ¢c. 872, s. 1.) 
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Chapter 19. 5 

Offenses against Pubiic Morals. 
Article 1. Sec. 

Abatement of Nuisances. 19-10. Purposes. 
3 19-11. Public policy. 
Sec. 19-12. Definitions. 
19-1. What are nuisances under this Chapter. 49.13. Commencement of civil proceeding. 
19-2. Action for abatement; injunction. 19-14. Filing and form of complaint. 
19-3. When triable; evidence; dismissal of 49.15. Examination by the court; prebable 

_ complaint. cause; service of summons. 
19-4. Violation of injunction; punishment. 19-16. Appearance and answer; default 

19-5. Order abating nuisance; what it shall judgment. 
contain. 19-17. Trial. 

19-6. Application of proceeds of sale. 19-18. Judgment; limitation to district. 3 
19-7. How order of abatement may be 4919. Injunctions. 

canceled. 19-20. Contempt; defenses; extradition. 
19-8. Attorniey’s fees may be taxed as costs. 19-21. [Repealed.] 

Article 2. 

Civil Remedy for Sales of Harmful 

Materials to Minors. 

19-9. Title. 

ARTICLE 1. 

Abatement of Nuisances. 

§ 19-1. What are nuisances under this Chapter. — (a) The erection, 
establishment, continuance, maintenance, use, ownership or leasing of any 
building or place for the purpose of assignation, prostitution, gambling, illegal 
possession or sale of intoxicating liquors or illegal possession or sale of narcotic 
page as defined in the Uniform Narcotic Drug Act shall constitute a nuisance; 
an 

(b) The erection, establishment, continuance, maintenance, use, ownership or 
leasing of any building or place wherein or whereon are carried on, conducted, 
or permitted repeated acts which create and constitute a breach of the peace 
shall constitute a nuisance. 

(c) The building, or place, or the ground itself, in or upon which a nuisance 
as defined in subsections (a) or (b) above is carried on, and the furniture, fixtures, 
and contents, are also declared a nuisance, and shall be enjoined and abated as 
hereinafter provided. (Pub. Loc. 1918, c. 761, s. 25; 1919, c. 288; C. S., s. 3180; 
1949..c, 1164:.1967, cel43s19G)1c..655,) 

Cross References. — As to criminal actions: 
For prostitution, see § 14-203 et seq.; for 
gambling, see § 14-289 et seq.; for unlawful sale 
of whiskey, see § 18A-56. 

Editor’s Note. — For note on estuarine 

pollution, see 49 N.C.L. Rev. 921 (1971). 

Constitutionality. — This and the following 
sections, providing for the abatement of public 
nuisances, are constitutional as a valid exercise 

of the police power of the State. Carpenter v. 
Boyles, 213 N.C. 482, 196 S.E. 850 (1938). See 
also Barker v. Palmer, 217 N.C. 519, 8S.E.2d 610 
(1940); State ex rel. Summrell _ v. 

Carolina-Virginia Racing Ass’n, 239 N.C. 591, 80 
S.E.2d 638 (1954); State ex rel. Taylor v. Carolina 
Racing Ass’n, 241 N.C. 80, 84 S.E.2d 390 (1954). 

Agency Acting under Color of Legislative 
Authority. — In State ex rel. Amick v. 

Lancaster, 228 N.C. 157, 44 S.E.2d 733 (1947), 
the action was brought under this Chapter to 
enjoin as a nuisance the operation of a liquor 
store by a town pursuant to Session Laws 1947, 
c. 862. The court held that since the alcoholic 
control board was acting “under color of 
legislative authority” the remedy by action 
under this Chapter was inappropriate. But this 
ruling should be restricted to actions to enjoin 
the operations of a governmental board acting 
“under color of legislative authority,” and 
should not be extended to actions to enjoin the 
operations of a private person, firm, association 
or corporation acting “under color of legislative 
authority.” State ex rel. Taylor v. Carolina 
Racing Ass’n, 241 N.C. 80, 84 S.E.2d 390 (1954). 

Betting on dog races under a pari-mutuel 
system, having no other purpose than that of 
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providing the facilities for placing bets, 
calculating odds and determining winnings, if 
any, constitutes gambling, and is subject to 
abatement by injunction as a statutory nuisance 
under this Chapter unless specifically permitted 
by a constitutional statute. State v. Carolina 
Racing Ass’n, 241 N.C. 80, 84 S.E.2d 390 (1954). 
Race Track Operated under Uncon- 

stitutional Statute. — Where the statute 
under which defendant maintains and operates 
a race track for pari-mutuel betting is 
unconstitutional, a private citizen may maintain 
an action in the name of the State to enjoin the 
operation of such track as a public nuisance, in 
proceeding under this Chapter. State v. Carolina- 
Virginia Racing Ass’n, 239 N.C. 591, 80 S.E.2d 
638 (1954). 

Establishment Facilitating Betting on 
Races. — The maintenance of an establishment 
with ticker tape and other paraphernalia to 
facilitate the making of wagers on horse races, 
and in which offers to lay wagers were 
transmitted to race tracks outside the State, and 
through which wagers were paid off to 
successful betters, constitutes a public nuisance. 

State v. Brown, 221 N.C. 301, 20 S.E.2d 286 
(1942). 

Authority of Municipalities concerning 
Nuisances. — Under the authority conferred 
upon a municipal corporation to adopt 
ordinances for the government of the 
corporation and to abate nuisances, no power is 
granted to enact that the permitting of 
prostitution by the owner or occupant of any 
house therein shall constitute such owner or 
occupant the keeper of a house of ill fame, nor 
to declare what shall be a bawdy house or a 
disorderly house. State v. Webber, 107 N.C. 962, 
12 S.E. 598 (1890). 
Nuisance Need Not Be Nucleus of Crime. — 

It is not essential to the nuisance defined by this 
section that the acts of the customers, which 

impart that quality to the premises and the 
business conducted there, should be violations of 
the criminal law, either generally speaking or 
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under the terms of the statute. It is not 
necessary that the nuisance declared should 
have a nucleus of crime essential to its existence. 
While nuisance is frequently associated with 
criminal offenses, the law is not under the 
necessity of predicating one crime upon another 
to make valid its denunciation of an act which it 
denominates a nuisance. State v. Brown, 221 
N.C. 301, 20 S.E.2d 286 (1942). 
Opening Safe on Premises Where Nuisance 

Maintained. — Where, in an action under this 
section and § 19-2 to abate a public nuisance on 
the sole ground that the premises were used for 
the unlawful sale of whiskey, etc., a safe found 
in the padlocked building was opened by the 
sheriff and no whiskey or other intoxicating 
beverages found therein, the court could not 
thereafter require that the safe be reopened for 
the purpose of taking an inventory thereof, 
there being nothing to show the materiality of 
anything in the safe as bearing upon the 
question of abatement. Such inventory would be 
an invasion of the property rights of defendant 
without due process of law. State ex rel. Hooks 
v. Flowers, 247 N.C. 558, 101 S.E.2d 320 (1958). 

Admissibility of Evidence. — Where 
defendant was not charged with maintaining a 
nuisance, the admission of evidence tending to 
show the general reputation of defendant’s 
premises was error. State v. Tessnear, 265 N.C. 
319, 144 S.E.2d 43 (1965). 

Applied in State ex rel. Amick v. Lancaster, 
228 N.C. 157, 44 S.E.2d 733 (1947); State ex rel. 

Bowman V. Fipps, 266 N.C. 535, 146 S.E.2d 395 
(1966). 

Cited in State v. Alverson, 225 N.C. 29, 33 
S.E.2d 135 (1945); State v. Murphy, 235 N.C. 503, 
70 S.E.2d 498 (1952); State ex rel. Summrell v. 
Carolina-Virginia Racing Ass’n, 240 N.C. 614, 83 
S.E.2d 501 (1954); State ex rel. Bowman v. 
Malloy, 264 N.C. 396, 141 S.E.2d 796 (1965); 
State v. Smith, 265 N.C. 178, 143 S8.E.2d 293 
(1965); Wheeler v. Goodman, 306 F. Supp. 58 
(W.D.N.C. 1969). 

§ 19-2. Action for abatement; injunction. — Whenever a nuisance is kept, 
maintained, or exists as defined in this Chapter, the district attorney, or an 
citizen of the county may maintain civil action in the name of the State of North 
Carolina upon the relation of such district attorney, or citizen, to perpetually 
enjoin said nuisance, the person or persons conducting or maintaining the same, 
and the owner or agent of the building or ground upon which said nuisance 
exists. In such action the court, or a judge in vacation, shall, upon the 
presentation of a petition therefor, alleging that the nuisance complained of 
exists, allow a temporary writ of injunction without bond, if it shall be made to 
appear to the satisfaction of the judge by evidence in the form of affidavits, 
depositions, oral testimony, or otherwise, as complainant may elect, unless the 
ju Fe, by previous order, shall have directed the form and manner in which it 
Shall be presented. When an injunction has been granted it shall be binding on 
the defendant throughout the county in which it was issued, and any violation 
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of the provisions of injunction herein provided shall be a contempt, as hereinafter 
provided. (Pub. Loc. 1913, c. 671, s. 26; 1919, c. 288; C. S., s. 83181; 1971, c. 528, 
sol Oisies AT 82.) 

Local Modification. — McDowell: 1959, c. 
590, s. 1. 

Cross Reference. — See note to § 19-1. 
Editor’s Note. — The 1973 amendment 

substituted “district attorney” for “solicitor” in 
two places in the first sentence. 

For note on estuarine pollution, see 49 N.C.L. 

Rey. 921 (1971). 
An action to abate a public nuisance by 

injunction or otherwise must be maintained in 

the name of the State, and this section 
designates with particularity those who may 
become relators and prosecute the cause in the 
name of the State. Dare County v. Mater, 235 
N.C. 179, 69 S.E.2d 244 (1952). 

While the members of a county board of 
commissioners may, as individuals, become 
relators under this section, they may not 
prosecute this action in the name of the county. 
Dare County v. Mater, 235 N.C. 179, 69 S.E.2d 
244 (1952). 

Procedure Cannot Be Invoked against 
Alcoholic Control Board. — It was never 
intended that the procedure here invoked to 
abate a nuisance should be applied against the 
alcoholic contro] board set up under color of 
legislative authority, or against one who rents 
a building to such a board for the purpose of 
operating a liquor control store. State ex rel. 
Amick v. Lancaster, 228 N.C. 157, 44 S.E.2d 733 

(1947). 
The proceeding by a citizen in the name of 

the State for injunction, the closing of a place 
of business and the seizure and sale of the 
personal property used therewith, must be based 
upon allegation and proof of one or more of the 
specific acts denounced by § 19-1. State ex rel. 
Dickey v. Alverson, 225 N.C. 29, 33 S.E.2d 135 
(1945). 

Allegation of Direct Injury to Citizen 
Bringing Action Not Required. — While 
ordinarily a resident and citizen may not enjoin 
public officials from putting into effect the 
provisions of a legislative enactment on the 
ground that the act is unconstitutional unless he 
alleges and proves that he will suffer direct 
injury, such allegation is not necessary in an 

action in the name of the State under this section 
to enjoin the maintenance of a gambling 
nuisance. State ex rel. Summrell  v. 
Carolina-Virginia Racing Ass’n, 239 N.C. 591, 80 
S.E.2d 638 (1954). . 

Evidence Supporting Abatement. — The 
evidence disclosed that defendant operated a 
tourist camp with filling station, dining room 
and dance hall in front, and cabins in the rear, 
that the camp was on highway in a thickly 
settled rural community, that whiskey and 
contraceptives were sold, that drunken men and 
women were seen nightly at the place, and seen 
to go in the cabins in pairs and stay for a short 
time, that the community was constantly 
awakened at night by loud and boisterous 
conduct and profanity, that fighting occurred 
between drunken men and women, with many of 
both sexes nude or indecently clad, and that the 
general reputation of the place was bad, is held 
amply sufficient to be submitted to the jury upon 
the issue of whether the place constituted a 
nuisance against public morals as defined by § 
19-1, and to support a judgment for its 
abatement in accordance with this section in an 
action brought by the solicitor as _ relator. 
Carpenter v. Boyles, 213 N.C. 432, 196 S.E. 850 
(1938). 

Lease Is Made in Contemplation of Section. 
— A lease contract will be held to have been 
made in contemplation of the statute in effect at 
the time of the execution of the lease, providing 
for the abatement of nuisance against public 
morals, and the lessor is subject to the rights of 
the State to padlock the premises in accordance 
with the statute if they are used in operating a 
nuisance as defined by the act. Barker v. Palmer, 

217 N.C. 519, 8 S.E.2d 610 (1940). 
Applied in State ex rel. Hooks v. Flowers, 247 

N.C. 558, 101 S.E.2d 320 (1958); State ex rel. 
Morris v. Shinn, 262 N.C. 88, 186 S.E.2d 244 
(1964); State ex rel. Simmons v. Johnson, 14 N.C. 
App. 168, 187 S.E.2d 370 (1972). 

Cited in Calcutt v. McGeachy, 213 N.C. 1, 195 
S.E. 49 (1938); State ex rel. Taylor v. Carolina 
Racing Ass’n, 241 N.C. 80, 84 S.E.2d 390 (1954). 

§ 19-3. When triable; evidence; dismissal of complaint. — The action when 
brought shall be triable at the first session of court after service of the summons 
has been made, and in such action evidence of the general reputation of the place 
shall be admissible for the purpose of proving the existence of said nuisance. 
If the complaint is filed by a citizen, it shall not be dismissed except upon a sworn 
statement made by the complainant and his attorney, setting forth the reason 
why the action should be dismissed, and the dismissal approved by the district 
attorney, in writing or in open court. If the court is of the opinion that the action 
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ought not to be dismissed, he may direct the district attorney to prosecute said 
action to judgment; and if the action continued more than one session of court, 
any citizen of the county, or the county attorney, may be substituted for the 
complaining party and prosecute said action to judgment. If the action is brought 
by a citizen, and the court finds there was no reasonable ground or cause of said 
action, the costs may be taxed to such citizen. (Pub. Loc. 1913, c. 761, s. 27; 1919, 
Pees 8, O162; 1971, c, 528, s. 6; 1973, ¢. 47, 8.2.) 

Cross Reference. — As to certain evidence 
relative to keeping disorderly houses admissible 
in criminal proceedings, see § 14-188. 

Editor’s Note. — The 1973 amendment 
substituted “district attorney” for “solicitor” in 
two places. 

Evidence of the general reputation of the 
place in question is competent in an action to 
abate a public nuisance. Carpenter v. Boyles, 213 
N.C. 432, 196 S.E. 850 (1938). 

This section, which makes evidence of the 

general reputation of the place admissible for 
the purpose of proving a nuisance, is not 
applicable where the defendant is not charged 
with maintaining a nuisance. State v. Tessnear, 
265 N.C. 319, 144 S.E.2d 48 (1965). 

Hence, evidence of the general reputation of 
defendant’s premises is’ inadmissible in 
prosecutions for liquor-law violations involving 
a charge of unlawful sale or possession of 
intoxicants at particular premises. State v. 
Tessnear, 265 N.C. 319, 144 S.E.2d 48 (1965). 

§ 19-4. Violation of injunction; punishment. — In case of the violation of 
any injunction granted under the provisions of this Chapter, the court, or, in 
vacation, a judge thereof, may summarily try and punish the offender. A party 
found guilty of contempt under the provisions of this section shall be punished 
by a fine of not less than two hundred ($200.00) or more than one thousand 
dollars ($1,000), or by imprisonment in the county jail not less than three or more 
than six months, or by both fine and imprisonment. (Pub. Loc. 19138, c. 761, s. 
28; 1919, c. 288; C.S., s. 3183.) 

Cited in Carpenter v. Boyles, 213 N.C. 432, 196 
S.E. 850 (1938). 

§ 19-5. Order abating nuisance; what it shall contain.—If the existence 
of the nuisance be established in an action as provided in this Chapter, or in a 
criminal proceeding, an order of abatement shall be entered as a part of the 
judgment in the cause, which order shall direct the removal from the buildin 
or place of all fixtures, furniture, musical instruments, or movable property pe 
in conducting the nuisance, and shall direct the sale thereof in the manner 
provided for the sale of chattels under execution, and the effectual closing of 
the building or place against its use for any purpose, and so keeping it closed 
for a Revo of one year, unless sooner released. If any person shall Wear and 
enter, or use said building, erection, or place so directed to be closed, he shall 
be punished as for contempt, as provided in the preceding section [G.S. 19-4]. 
For moving and selling the movable property, the officer shall be entitled to 
charge and receive the same fees as he would for levying upon and selling like 
property on execution; and for closing the premises and keeping them closed, 
a reasonable sum shall be allowed by the court. (Pub. Loc. 1918, ¢. 761, s. 29; 
1919, c. 288; C. S., s. 3184.) 

Local Modification. — McDowell: 1959, c. 

590, s. 2. 
Fishing in waters when prohibited by law is 

a public nuisance and the General Assembly has 
the power to authorize a prompt abatement of 
the nuisance by seizure and sale of the nets, 
subject to the right of their owner to contest the 

fact of his violation of the law by a proceeding 
in the nature of claim and delivery, or by 
injunction to prevent sale, or by an action to 
recover the proceeds of sale plus damages. 
Daniels v. Homer, 189 N.C. 219, 51 S.E. 992 
(1905). 
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Proceeding Is in Personam. — A proceeding 
to abate a nuisance against the public morals is 
not a proceeding in rem against the property 
itself, but is in personam, and the provisions of 
the statute for padlocking the premises and for 
the sale of chattels used in connection with the 
operation of the nuisance, being more than 
sufficient for the abatement of the nuisance, are 
penalties prescribed by law for its violation, and 
therefore innocent lessors of the premises or 
owners or mortgagees of chattels which do not 
constitute a nuisance per se may not be deprived 
of their property rights unless they have actual 
or constructive notice that the property is used 
in the operation of the nuisance, and they have 
the right to have this issue determined by the 
verdict of a jury. State ex rel. Sinclair v. Croom, 
217 N.C. 526, 8 S.E.2d 834 (1940). 

Actions as authorized by this Chapter for the 
abatement of nuisances are not in rem but in 
personam. State ex rel. Bowman v. Malloy, 264 
N.C. 396, 141 S.E.2d 796 (1965). 

A proceeding to abate a nuisance is not a 
proceeding in rem against the property itself, 
but is a proceeding in personam. State ex rel. 
Bowman v. Fipps, 266 N.C. 535, 146 S.E.2d 395 
(1966). 

Innocent Mortgagee May Recover Property 
before Sale. — An innocent mortgagee without 
knowledge that the property was being used by 
the mortgagor in operating a nuisance contrary 
to law and in violation of provisions in the 
conditional sales contract may institute action to 
recover the property after it has been seized by 
the sheriff but before it has been sold under this 
section. Habit v. Stephenson, 217 N.C. 447, 8 

S.E.2d 245 (1940). 
Lessor Must Have Knowledge before His 

Premises Can Be Padlocked. — Before the 
court can padlock a lessor-owner’s premises and 
deprive him of the possession of his property on 
account of a nuisance maintained thereon by his 
tenant, it must be established by verdict, in a 
proceeding to which the owner is a party, that 
he knew, or could by due diligence have known, 

that the nuisance was being maintained. State 
ex rel. Bowman v. Fipps, 266 N.C. 535, 146 
S.E.2d 395 (1966). 

And before Personal Judgment Can Be 
Rendered. — In an action to abate a nuisance 
against public morals under this Chapter, 
lessors of the property are entitled to the 
submission of an issue as to whether they knew 
the lessee was operating a public nuisance 
thereon before personal judgment is rendered 
against lessors taxing them with the cost and 
padlocking the premises, such personal 
judgment against them being justified only if 
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they knew or, by the exercise of due diligence, 
should have known of the maintenance of the 
nuisance. Barker v. Palmer, 217 N.C. 519, 8 
S.E.2d 610 (1940). 

As Must Conditional Seller. — Intervener 
sold a cash register under a conditional sales 
contract and same, together with other chattels 
of the purchaser, was seized for sale upon the 
determination that the purchaser was using it in 
the maintenance of a nuisance against public 
morals. Upon the facts agreed intervener had no 
actual or constructive knowledge that the cash 
register was used in the maintenance of a 
nuisance. Only the equity of the purchaser could 
be condemned for sale under the statute, and the 
intervener could be charged with no part of the 
cost. State ex rel. Sinclair v. Croom, 217 N.C. 
526, 8 S.E.2d 834 (1940). 

Restraining Sale of Part of Personalty. — 
Where judgment directing the sale of personal 
property used in the operation of a nuisance is 
entered in a proceeding instituted by the solicitor 
(now district attorney), the complaint in an 
independent action thereafter instituted against 
the sheriff alone by the defendant in the former 
proceeding to restrain the sale of certain of the 
personalty on the ground that it was not used in 
the operation of the nuisance cannot be treated 
as a motion in the cause, since the plaintiff in the 
former action is not a party. Humphrey v. 
Churchill, 217 N.C. 530, 8 S.E.2d 810 (1940). 

In a proceeding under this Chapter, judgment 
was entered upon determination that the 
defendant therein was operating a nuisance 
against public morals, directing that the 
personal property of the defendant used in the 
operation of the nuisance be sold in accordance 
with this section. Thereafter the defendant in 
that proceeding instituted this action against the 
sheriff to restrain the sale of certain of the 
personal property upon allegations that the 
property specified had not been used in the 
operation of the nuisance and that the sheriff 
was about to sell it under the prior judgment. 
There was neither allegation nor contention that 
the execution was void. The temporary 
restraining order was properly dissolved, the 
proper remedy being by motion in the cause and 
not by independent action to restrain the sheriff 
from selling the chattels as directed by the prior 
judgment. Humphrey v. Churchill, 217 N.C. 530, 
8 S.E.2d 810 (1940). 

Applied in State ex rel. Morris v. Shinn, 262 
N.C. 88, 1386 S.E.2d 244 (1964). 

Stated in State ex rel. Taylor v. Carolina 
Racing Ass’n, 241 N.C. 80, 84 S.E.2d 390 (1954). 

Cited in Carpenter v. Boyles, 213 N.C. 432, 196 
S.E. 850 (1938). 

§ 19-6. Application of proceeds of sale. — The proceeds of the sale of the 
personal property as provided in G.S. 19-5 shall be applied in the payment of the 
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costs of action and abatement, and the balance, if any, shall be paid to the 
defendant. (Pub. Loc. 19138, c. 761, s. 30; 1919, c. 288; C. S., s. 3185.) 

Local Modification. — McDowell: 1959, ce. Cited in Carpenter v. Boyles, 213 N.C. 432, 196 
590, s. 3. S.E. 850 (1938); State ex rel. Taylor v. Carolina 

Applied in State ex rel. Bowman v. Fipps, 266 Racing Ass’n, 241 N.C. 80, 84 8.E.2d 390 (1954). 
N.C. 535, 146 S.E.2d 395 (1966). 

§ 19-7. How order of abatement may be canceled. — If the owner appears 
and pays all cost of the proceeding and files a bond, with sureties to be approved 
by the clerk, in the full value of the property, to be ascertained by the court, 
or, in vacation, by the clerk of the superior court, conditioned that he will 
immediately abate said nuisance, and prevent the same from being established 
or kept within a period of one year thereafter, the court may, if satisfied of his 
ood faith, order the premises closed under the order of abatement to be 
elivered to said owner, and said order of abatement canceled so far as same 

may relate to said property; and if the proceeding be a civil action, and said bond 
be given and costs therein paid before judgment and order of abatement, the 
action shall be thereby abated as to said building only. The release of the 
property under the provisions of this section shall not release it from any 
judgment, lien, penalty, or liability to which it may be subject by law. (Pub. Loc. 
foioee tol, Ss. 31; 1919, c. 288;'C. S., s. 3186.) 

Stated in State ex rel. Taylor v. Carolina Cited in Carpenter v. Boyles, 213 N.C. 432, 196 
Racing Ass’n, 241 N.C. 80, 84 S.E.2d 390 (1954). S.E. 850 (1938). 

§ 19-8. Attorney’s fees may be taxed as costs. — The court shall tax as part 
of the cost in any action brought hereunder such fee for the attorney prosecuting 
the action or proceedings as may in the court’s discretion be reasonable 
remuneration for the services performed by such attorney. (Pub. Loc. 1918, ¢. 
Bolntace) Ly1o, c..285; C..9., S. 187.) 

Local Modification. — McDowell: 1959, c. Cited in Carpenter v. Boyles, 213 N.C. 432, 196 
590, s. 4. S.E. 850 (1938); State v. Murphy, 235 N.C. 503, 

Fee Discretionary. — The allowance of a fee 70 S.E.2d 498 (1952). 

is a matter in the discretion of the trial judge. 
State ex rel. Bowman v. Fipps, 266 N.C. 535, 146 
S.E.2d 395 (1966). 

ARTICLE 2. 

Civil Remedy for Sales of Harmful Materials to Minors. 

§ 19-9. Title. — This Article shall be known and cited as the North Carolina 
Law on the Protection of Minors from Harmful Materials. (1969, c. 1215, s. 1.) 

Cross Reference. — As to obscene literature requirement and_ techniques for holding 
and exhibitions, see 88 14-190.1 through adversary hearing prior to seizure of obscene 
14-190.8. material, see 48 N.C.L. Rev. 830 (1970). 

Editor’s Note. — For comment on 

§ 19-10. Purposes. — The purposes of this Article are to provide district 
attorneys with a speedy civil remedy for obtaining a judicial determination of 
the character and contents of publications, and with an effective power to enjoin 
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promptly the sale of harmful materials to minors. (1969, c. 1215, s. 1; 1971, ¢. 
928, 8) 15°1978) cx 4Tes. 2.) 

Editor’s Note. — The 1973 amendment 

substituted “district attorneys” for “solicitors.” 

§ 19-11. Public policy. — The public Rec of this State requires that all 
proceedings prescribed in this Article shall be examined, heard and disposed of 
with the maximum promptness and dispatch commensurate with constitutional 
requirements, including due process, freedom of the press and freedom of 
speech. (1969, c. 1215, s. 1.) 

§ 19-12. Definitions.— As used within this Article, the following definitions 
shall apply: : 

(1) “Harmful Material’.— 
a. Any picture, photograph, drawing, or similar visual representation 

or image of a person or portion of the human body which depicts 
nudity, sexual conduct or sadomasochistic abuse, and which is 
harmful to minors, or 

b. Any book, pamphlet, magazine, or printed matter however 
reproduced which contains any matter enumerated in 
subparagraph a of this subdivision or which contains explicit or 
detailed verbal descriptions or accounts of sexual excitement, 
sexual conduct or sadomasochistic abuse, and which, taken as a 
whole, is harmful to minors. 

(2) “Harmful to minors”. — That quality of any description or 
representation, in whatever form, of mide sexual conduct, sexual 
excitement, or sadomasochistic abuse, when it: 
a. Predominantly appeals to the prurient, shameful or morbid interest 

of minors, and 
b. Is patently offensive to prevailing standards in the adult community 

as sf whole with respect to what is suitable materials for minors, 
an 

c. Is utterly without redeeming social importance for minors. 
(3) “Knowledge of the Minor’s Age”’.— 

a. Knowledge or information that the person is a minor, or 
b. Reason to know, or a belief or ground for belief which warrants 

further inspection or inquiry as to, the age of the minor. 
(4) “Knowledge of the Nature of the Material”.— 

a. Knowledge of the character and content of any material described 
herein, or 

b. Knowledge or information that the material described herein has 
been adjudged to be harmful to minors in a proceeding instituted 
ursuant to this Article, or is the subject of a pending proceeding 

instituted pursuant to this Article. 
(5) ““Minor’”’.—Any person under the age of 18 years. 
(6) “Nudity”.—The showing of the human male or female genitals, pubic 

area or buttocks with less than a full opaque covering, or the showing 
of the female breast with less than a full opaque covering of any portion 
thereof below the top of the nipple, or the depiction of covered male 
genitals in a discernibly turgid state. 

(7) ““Person’”.—Any individual, partnership, firm, association, corporation 
or other legal entity. 

(8) ““‘Sadomasochistic abuse’”’.—Flagellation or torture by or upon a person 
clad in undergarments, a mask or a bizarre costume, or the condition 
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of being fettered, bound or otherwise physically restrained on the part 
of one so clothed. 

(9) “Sexual conduct’.—Acts of masturbation, homosexuality, sexual 
intercourse, or physical contact with a person’s clothed or unclothed 
genitals, pubic area, buttocks or, if such person be a female, breast. 

(10) “Sexual excitement’’.—The condition of human male or female genitals 
when in a state of sexual stimulation or arousal. (1969, ¢. 1215, s. 1.) 

§ 19-13. Commencement of civil proceeding. — (a) Whenever the district 
attorney for any judicial district has reasonable cause to believe that any person 
is engaged in selling, distributing or disseminating in any manner harmful 
material to minors or may become enti in selling, distributing or 
disseminating in any manner harmful material to minors, the district attorne 
for the judicial district in which such material [is] so offered for sale shall 
institute an action in the district court for that district for adjudication of the 
question of whether such material is harmful to minors. 

(b) The provisions of the Rules of Civil Procedure and all existing and future 
amendments of said Rules shall apply to all proceedings herein, except as 
otherwise Mis in this vArucie. (1969, .c: 1215, 8: 12 1971) Cab23) sry i, 
ead ALE Re 

Editor’s Note. — The 1973 amendment For comment on requirement and techniques 
substituted “district attorney” for “solicitor” in for holding adversary hearing prior to seizure of 
two places. obscene material, see 48 N.C.L. Rev. 830 (1970). 

The Rules of Civil Procedure are found in 8 
1A-1. 

§ 19-14. Filing and form of complaint. — The action authorized by this 
Article shall be commenced by the filing of a complaint to which shall be 
attached, as an exhibit, a true copy of the allegedly harmful material. The 
complaint shall: 

(1) Be directed against such material by name, description, volume, and 
issue, aS appropriate; 

(2) Allege that such material is harmful to minors; 
(3) Designate as respondents, and list the names and all known addresses 

of any person in this State preparing, selling, offering, commercially 
distributing or disseminating in any manner such material to minors, 
or possessing such material with the apparent intent to offer to sell or 
commercially distribute or disseminate in any manner such material to 
minors; 

(4) Seek an adjudication that such material is harmful to minors; and 
(5) Seek a permanent injunction against any respondent prohibiting him 

from selling, commercially distributing, or disseminating in any manner 
such material to minors or from permitting minors to inspect such 
material. (1969, c. 1215, s. 1.) 

§ 19-15. Examination by the court; probable cause; service of summons. 
— (a) Upon the filing of a complaint pursuant to this Article, the district attorney 
shall present the same, together with attached exhibits, as soon as practicable 
to the court for its examination and reading. 

(b) If, after such examination and reading, the court finds no probable cause 
to believe such material to be harmful to minors, the court shall cause an 
endorsement to that effect to be placed and dated upon the complaint and shall 
thereupon dismiss the action. 

(c) If, after such examination and reading, the court finds probable cause to 
believe such material to be harmful to minors, the court shall enter an order to 
that effect whereupon it shall be the responsibility of the district attorney 
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promptly to cause the clerk of the superior court to issue summonses together 
with copies of said order and said complaint as are needed for the service of the 
Same upon respondents. Service of such summons, order and complaint shall be 
made upon each respondent thereto in any manner provided by law for the 
service of civil process. (1969, c. 1215, s. 1; 1971, c. 528, s. 8; 1973, c. 47, s. 2.) 

Editor’s Note. — The 1973 amendment 
substituted “district attorney” for “solicitor” in 
two places. . 

§ 19-16. Appearance and answer; default judgment. — (a) On or before the 
return date specified in the summons issued pursuant to this Article, or within 
15 days after the service of such summons, or within 15 days after receiving 
GHAR notice of the issuance of such summons, the author, publisher or any 
erson interested in sending or causing to be sent, bringing or causing to be 
Raene into this State for sale or distribution or disseminating in any manner, 
or any person in this State preparing, selling, offering, exhibiting or 
commercially distributing, or disseminating in any manner or possessing with 
intent to sell, offer or commercially distribute or exhibit or disseminate in any 
manner the material attached as an exhibit to the endorsed complaint, may 
appear and may intervene as a respondent and file an answer. 

(b) If, after service of summons has been effected upon all respondents, no 
person appears and files an answer on or before the return date specified in the 
summons, the court may forthwith adjudge whether the material so exhibited 
to the endorsed complaint is harmful to minors and enter an appropriate final 
judgment. (1969, c. 1215, s. 1.) 

§ 19-17. Trial.—(a) Upon the expiration of the time for filing answers by 
all respondents, but not later than the return date specified in the summons, the 
court shall, upon its own motion, or upon the application of any party who has 
appeared and filed an answer, set a date for the trial of the issues joined. 

(b) Any respondent named in the complaint, or any person who becomes a 
respondent by virtue of intervention pursuant to this Article, shall be entitled 
to a trial of the issues within one day after joinder of issue. A decision shall be 
rendered by the court or jury, as the case may be, within two days of the 
conclusion of the trial. 

(c) Every person appearing and answering as a respondent shall be entitled, 
upon request, to a trial of any issue by a jury. If a jury is not requested by any 
such respondent, the issues shall be tried by the court without a jury. (1969, c. 
1215;¢s, 12) 

§ 19-18. Judgment; limitation to district. — (a) In the event that the court 
or jury, as the case may be, fails to find the material attached as an exhibit to 
the complaint to be harmful to minors, the court shall enter judgment 
accordingly and shall dismiss the complaint. 

(b) In the event that the court or jury, as the case may be, finds the material 
attached as an exhibit to the complaint to be harmful to minors, the court shall 
enter judgment to such effect and may, in such judgment or in subsequent 
orders of enforcement thereof, enter a permanent injunction against any 
respondent prohibiting him from selling, commercially distributing, or giving 
away such material to minors or from permitting minors to inspect such 
material. 

(c) No interlocutory order, judgment, or subsequent order of enforcement 
thereof, entered pursuant to the provisions of this Article, shall be of any force 
and effect outside the judicial district in which entered; and no such order or 
judgment shall be res judicata in any proceeding in any other judicial district. 
(1969.,¢.1215. 6:1.) 
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§ 19-19. Injunctions. — (a) If the court finds probable cause to believe the 
exhibited material to be harmful to minors, and so enters an order, the court 
may, upon the motion of the district attorney, issue a temporary restraining 
order against any respondent prohibiting him from offering, selling, 
commercially distributing or disseminating in any manner such material to 
minors or from permitting minors to inspect such material. No temporary 
restraining order shall be granted without notice to the respondents unless it 
clearly appears from specific facts shown by affidavit or by the verified 
complaint that one or more of the respondents are engaged in the sale, 
distribution or dissemination of harmful material to minors and that immediate 
and irreparable injury to the morals and general welfare of minors in this State 
will result before notice can be served and a hearing had thereon. 

(b) Every temporary restraining order shall be endorsed with the date and 
hour of issuance; shall be filed forthwith in the clerk’s office and entered of 
record; shall define the injury and state why it is irreparable and why the order 
was granted without notice; and shall expire by its own terms within such time 
after entry, not to exceed three days, as the court fixes unless within the time 
so fixed the respondent against whom the order is directed consents that it may 
be extended for a longer period. 

(c) In the event that a temporary restraining order is granted without notice, 
a motion for a preliminary injunction shall be set down for hearing within two 
days after the granting of such order and shall take precedence over all matters 
except older matters of the same character; and when the motion comes on for 
hearing, the district attorney shall proceed with the application for a preliminary 
injunction and, if he does not do so, the court shall dissolve the restraining order. 

(d) No preliminary injunction shall be issued without at least two days’ notice 
to the respondents. (1969, c. 1215, s. 1; 1971, c. 528, s. 8; 1973, c. 47, s. 2.) 

Editor’s Note. — The 1973 amendment 
substituted “district attorney” for “solicitor” in 
two places. 

§ 19-20. Contempt; defenses; extradition. — (a) Any respondent, or any 
officer, agent, servant, employee or attorney of such respondent, or any person 
in active concert or participation by contract or arrangement with such 
respondent, who receives actual notice by personal service or otherwise of an 
restraining order or injunction entered pursuant to this Article, and who shall 
disobey any of the provisions thereof, shall be guilty of contempt of court and 
upon conviction after notice and hearing shall be sentenced as provided by law. 

(b) No person shall be guilty of contempt pursuant to this section: 
(1) For any sale, distribution or dissemination to a minor where such person 

had reasonable cause to believe that the minor involved was 18 years 
old or more, and such minor exhibited to such person a draft card, 
driver’s license, birth certificate or other official or apparently official 
document purporting to establish that such minor was 18 years old or 
more; 

(2) For any sale, distribution or dissemination where a minor is accompanied 
by a parent or guardian, or accompanied by an adult and such person 
has no reason to suspect that the adult accompanying the minor is not 
the minor’s parent or guardian; 

(3) Where such person is a bona fide school, museum or public library or 
is acting in his capacity as an employee of such organization or as a 
retail outlet affiliated with and serving the educational purposes of 
such organization. 

(c) In the event that any person found guilty of contempt pursuant to this 
section cannot be found within this State, the executive authority of this State 
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shall, unless such person shall have appealed from the judgment of contempt 

and such appeal has not been finally determined, demand his extradition from 

the executive authority of the state in which such person may be found, pursuant 

to the law of this State. (1969, c. 1215, s. 1.) 

§ 19-21: Repealed by Session Laws 1971, c. 528, s. 9. 
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Chapter 19A. 

Protection of Animals. 
Sec. Sec. 
19A-1. Definitions. 19A-4. Permanent injunction. 
19A-2. Purpose. 
19A-3. Preliminary injunction or restraining 

order. 

§ 19A-1. Definitions. — For the purposes of this Chapter the following 
definition of terms shall be applicable: 

(1) The terms “animals” and “dumb animals” shall be held to include every 
useful living creature. 

(2) The term “cruelty” shall be held to include every act, omission or neglect 
whereby unjustifiable physical pain, suffering or death is caused or 
permitted; but such term shall not be construed to prohibit lawful 
Pace or attempting to take game animals or birds as allowed by law, 
provided further that such term shall not include activities sponsored 
by agencies or institutions conducting biomedical research or training 
or for sport as provided by the laws of North Carolina. 

(3) The term “person” as used herein shall be held to include any persons, 
firm or corporation, including any nonprofit corporation, such as a 
society for the prevention of cruelty to animals. (1969, c. 831.) 

§ 19A-2. Purpose. — It shall be the purpose of this Chapter to provide a civil 
remedy for the protection and humane treatment of animals in adaieiay to any 
criminal remedies that are available and it shall be proper in any action to 
combine causes of action against one or more defendants for the protection of 
one or more animals. A real party in interest as plaintiff shall be held to include 
any ‘“‘person” as hereinbefore defined even though such person does not have 
a possessory or ownership right in an animal; a real party in interest as 
defendant shall include any person who owns or has possession of an animal. 
(1969, c. 8381.) 

§ 19A-3. Preliminary injunction or restraining order. — Upon the filing of 
a verified complaint in superior court in the county in which cruelty to an animal 
has allegedly occurred, and upon petition for a preliminary injunction or 
temporary restraining order, the resident judge or any judge holding a regular 
or special session of court may in the court’s discretion issue such preliminary 
injunction or temporary restraining order, the duration of which shall be 20 days. 
Such injunction or restraining order may in the discretion of the court issue 
without prior notice to any person named as a defendant in the verified 
complaint, if service of process cannot be obtained, and such injunction may 
issue immediately and as soon as practicable be served upon every person named 
as a defendant. Every such preliminary injunction or restraining order, if the 
petition or complaint so requests, may in the discretion of the court give plaintiff 
the right to temporarily correct the condition giving rise to the cruel treatment 
of an animal; and if it shall appear upon the face of the complaint or verified 
petition that the condition giving rise to the cruel treatment of an animal 
requires that plaintiff take custody of an animal, then it shall be proper for the 
court in its discretion in the order to allow plaintiff to take possession of the 
animal. (1969, c. 831; 1971, c. 528, s. 10.) 

§ 19A-4. Permanent injunction. — On the date specified in a preliminary 
injunction or temporary restraining order, which date shall not be later than 20 
days from the issuance thereof, a resident superior court judge or a superior 
court judge holding a regular or special session of superior court in the county 
in which the action is brought shall determine the merits of the action by trial 
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without jury, and upon hearing such evidence as may be presented, shall enter 

orders as he deems appropriate, including the issuance of a permanent injunction 

or final determination of the custody of the animal where appropriate. (1969, 
c. 831; 1971, c. 528, s. 10.) 
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Chapter 20. 

Motor Vehicles. 

Article lip 

Department of Motor Vehicles. 

Sec. 
20-1. Department of Motor Vehicles created; 

powers and duties. 
20-2. Commissioner of Motor Vehicles. 
20-3. Organization of Department. 
20-3.1. Purchase of additional airplanes. 
20-4. Clarification of conflicts as to transfer of 

functions. 
20-4.01. Definitions. 

Article 1A. 

Reciprocity Agreements as to Reg- 

istration and Licensing. 

20-4.1. Declaration of policy. 
20-4.2. Definitions. 
20-4.3. Commissioner may make reciprocity 

agreements, arrangements’ or 

declarations. 
20-4.4. Authority for reciprocity agreements; 

provisions; reciprocity standards. 
20-4.5. Base-state registration reciprocity. 
20-4.6. Declarations of extent of reciprocity, 

when; deferral period for 
registration of vehicles owned by 
new residents. 

20-4.7. Extension of reciprocal privileges to 
lessees authorized. 

20-4.8. Automatic reciprocity, when. 
20-4.9. Suspension of reciprocity benefits. 
20-4.10. Agreements to be written, filed and 

available for distribution. 
20-4.11. Reciprocity agreements in effect at 

time of Article. 
20-4.12. Article part of and supplemental to 

motor vehicle registration law. 
20-4.13 to 20-4.17. [Reserved.] 

Article 1B. 

Reciprocal Provisions as to Arrest of 
Nonresidents. 

20-4.18. Definitions. 
20-4.19. Issuance of citation to nonresident; 

officer to report noncompliance. 
20-4.20. Department to transmit report to 

reciprocating state; suspension of 
license for noncompliance with 
citation issued by reciprocating 
state. 

Article 2. 

Uniform Driver’s License Act. 

20-5. Title of Article. 
20-6. [Repealed.] 
20-7. Operators’ and chauffeurs’ licenses; 

expiration; examinations; fees. 
20-8. Persons exempt from license. 

Sec. 
20-9. What persons shall not be licensed. 
20-10. Age limits for drivers of public 

passenger-carrying vehicles. 
20-11. Application of minors. 
20-11.1. [Repealed. ] 
20-12. Instruction. 
20-138. Mandatory revocation of 

provisional licensee. 
20-13.1. Revocation of license of provisional 

licensee upon conviction of moving 
violation in connection with 
accident resulting in personal 
injury or property damage. 

20-14. Duplicate licenses. 
20-15. Authority of Department to cancel 

license of 

license. 
20-16. Authority of Department to suspend 

license. 
20-16.1. Mandatory suspension of driver’s 

license upon conviction of 
excessive speeding and reckless 
driving. 

20-16.2. Mandatory revocation of license in 
event of refusal to submit to 
chemical tests. 

20-16.3. Preliminary breath test. 
20-17. Mandatory revocation of license by 

Department. 
20-17.1. Revocation of license of mental 

incompetents, alcoholics and 
habitual users of narcotic drugs. 

Conviction of offenses described in § 
20-181 not ground for suspension 
or revocation. 

Period of suspension or revocation. 
Surrender of licenses. 
No operation under foreign license 

during suspension or revocation in 
this State. 

Suspending privileges of nonresidents 
and reporting convictions. 

20-23. Suspending resident’s _ license 
conviction in another state. 

20-23.1. Suspending or revoking operating 
privilege of person not holding 
license. 

20-23.2. Suspension of license for conviction of 
traffic offense in federal court. 

20-24. When court to forward license to 
Department and report convic- 
tions. 

20-25. Right of appeal to court. 
20-26. Records; copies furnished. 
20-27. Availability of records. 

20-18. 

20-19. 
20-20. 
20-21. 

20-22. 

upon 

20-28. Unlawful to drive while license 
suspended or revoked. 

20-28.1. Conviction of moving offense 
committed while driving during 
period of suspension or revocation 

391 



CH. 20. MOTOR VEHICLES 

of license; departmental hearings 
upon recommendation of judge and 
district attorney. 

20-29. Surrender of license. 
20-29.1. Commissioner may require reex- 

amination; issuance of limited or 
restricted licenses. 

Violations of license or learner’s permit 
provisions. 

Making false affidavits perjury. 

20-30. 

20-31. 
20-32. Unlawful to permit unlicensed minor to 

drive motor vehicle. 
20-33. Unlawful to employ _ unlicensed 

chauffeur. 
20-34. Unlawful to permit violations of this 

Article. 
20-34.1. Unlawful to issue licenses for anything 

of value except prescribed fees. 
20-35. Penalties for misdemeanor. 
20-36. Ten-year-old convictions not considered. 
20-37. Limitations on issuance of licenses. 

Article 2A. 

Afflicted, Disabled or Handicapped 

Persons. 

20-37.1. Motorized wheelchairs or _ similar 
vehicles. 

20-37.2. Handicapped drivers — display of 
distinctive flags. 

20-37.3. Handicapped drivers — issuance of 
flags and cards. 

20-37.4. Handicapped drivers — unauthorized 
use of flag; violation of 88 20-37.2 
to 20-37.5. 

20-37.5. Handicapped drivers — definition. 
20-37.6. Handicapped drivers — parking 

privileges. 

Article 2B. 

Special Identification Cards for 

Nonoperators. 

20-37.7. Special identification card. 

Article 3. 

Motor Vehicle Act of 1937. 

Part 1. General Provisions. 

20-38. [Repealed.] 

Part 2. Authority and Duties of Com- 
missioner and Department. 

20-39. Administering and enforcing laws; rules 
and regulations; agents, etc.; seal. 

Offices of Department. 
Commissioner to provide forms required. 
Authority to administer oaths and certify 

copies of records. 
Records of Department. 
Authority to grant or refuse applications. 
Seizure of documents and plates. 
Distribution of synopsis of laws. 

20-40. 
20-41. 
20-42. 

20-43. 
20-44. 
20-45. 
20-46. 

Sec. - 

20-47. Department may summon witnesses and 
take testimony. 

20-48. Giving of notice. . 
20-49. Police authority of Department. 

Part 3. Registration and Certificates of 
Titles of Motor Vehicles. 

20-50. Owner to secure registration .and 
certificate of title; temporary 
registration markers. 

20-50.1. Certain bicycles with motors exempt. 
20-51. Exempt from registration. 
20-52. Application for registration 

certificate of title. 
20-52.1. Manufacturer’s certificate of transfer 

of new motor vehicle. 
20-53. Application for specially constructed, 

reconstructed, or foreign vehicle. 
Authority for refusing registration or 

certificate of title. 
Examination of registration records and 

index of stolen and recovered 
vehicles. 

Registration indexes. 
Department to issue certificate of title 

and registration card. 
Perfection by indication of security 

interest on certificate of title. 
20-58.1. Duty of the Department upon receipt of 

application for notation of security 
interest. 

20-58.2. Date of perfection. 
20-58.3. Notation of assignment of security 

interest on certificate of title. 
20-58.4. Release of security interest. 
20-58.5. Duration of security interests in favor 

of firms which cease to do 
business. 

20-58.6. Duty of secured party to disclose 
information. 

20-58.7. Cancellation of certificate. 
20-58.8. Applicability of §§ 20-58 to 20-58.8; use 

of term “lien.” 
20-58.9. [Repealed. ] 
20-58.10. Effective date of 8§ 20-58 to 20-58.9. 
20-59. Unlawful for lienor who holds certificate 

of title not to surrender same when 
lien satisfied. 

20-60. Owner after transfer not liable for 
negligent operation. 

20-61. Owner dismantling or wrecking vehicle to 
return evidence of registration. 

20-62. Sale of motor vehicles to be dismantled. 
20-63. Registration plates to be furnished by the 

Department; requirements; sur- 
render and reissuance; display- 
ing; preservation and cleaning; 
alteration or concealment of num- 
bers; commission contracts for 
issuance. 

20-63.1. Department may cause plates to be 
reflectorized. 

and 

20-54. 

20-55. 

20-56. 
20-57. 

20-58. 
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Sec. 
20-64. Transfer of registration plates to another 

vehicle. 
20-64.1. Revocation of license plates by Utilities 

Commission. 
20-64.2. Permit for emergency use _ of 

registration plate. 
20-65. Expiration of registration. 
20-66. Renewal of registration; semipermanent 

plates issued; renewal sticker 
annually. 

20-66.1. [Repealed. | 
20-67. Notice of change of address or name. 
20-68. Replacement of lost or damaged 

certificates, cards and plates. 
Department authorized to assign new 

engine number. 
20-69. 

20-70. Department to be notified when another 
engine is. installed or body 
changed. 

20-71. Altering or forging certificate of title, 
registration card or application, a 
felony; reproducing or possessing 
blank certificate of title. 

20-71.1. Registration evidence of ownership; 
ownership evidence of defendant’s 
responsibility for conduct of 
operation. 

Part 4. Transfer of Title or Interest. 

20-72. Transfer by owner. 
20-73. New owner to secure new certificate of 

title. 
20-74. Penalty for failure to make application 

for transfer within the time 
specified by law. 

20-75. When transferee is dealer or insurance 
company. 

20-76. Title lost or unlawfully detained; bond as 
condition to issuance of new 
certificate. 

20-77. Transfer by operation of law; sale under 
mechanic’s or storage lien; 
unclaimed vehicles. 

20-78. When Department to transfer 
registration and issue new 
certificate; recordation. 

Part 5. Issuance of Special Plates. 

20-79. Registration by manufacturers and 
dealers. 

20-79.1. Use of temporary registration plates or 
markers by purchasers of motor 
vehicles in lieu of dealers’ plates. 

20-79.2. Transporter registration. 
20-80. National guard plates. 
20-81. Official license plates. 
20-81.1. Special plates for 

operators. 
20-81.2. Special plates for historic vehicles. 
20-81.3. Special personalized registration plates. 
20-81.4. Free registration plates to disabled 

veterans. 
20-81.5. Civil Air Patrol plates. 

amateur radio 

Sec. 
20-81.6. Special plates for Class D citizens radio 

station operators. 
20-82. Manufacturer or dealer to keep record of 

vehicles received or sold. 

Part 6. Vehicles of Nonresidents of 
State, etc. 

20-83. Registration by nonresidents. 
20-84. Vehicles owned by State, municipalities 

or orphanages, etc.; certain 
vehicles operated by local chapters 
of American National Red Cross. 

20-84.1. Permanent plates for city buses. 

Part 6.1. Rental Vehicles. 

20-84.2. Definition; reciprocity; Commissioner’s 
powers. 

Part 7. Title and Registration Fees. 

20-85. Schedule of fees. 
20-86. Penalty for engaging in a “for-hire” 

business without proper license 
plates. 

20-87. Passenger vehicle registration fees. 
20-87.1. Reciprocity; passenger buses operated 

by common carrier of passengers. 
20-88. Property-hauling vehicles. 
20-88.1. Driver Training and Safety Education 

Fund. 
20-89. Method of computing gross revenue of 

common carriers of passengers 
and property. 

20-90. Due date of franchise tax. 
20-91. Records and _ reports required of 

franchise carriers. 
20-91.1. Taxes to be paid; suits for recovery of 

taxes. 
20-91.2. Overpayment of taxes to be refunded 

with interest. 
20-92. Revocation of franchise registration. 
20-93. Bond or deposit required. 
20-94. Partial payments. 
20-95. Licenses for less than a year. 
20-96. Overloading. 
20-97. Taxes compensatory; no additional tax. 
20-98. Tax lien. 
20-99. Remedies for the collection of taxes. 
20-100. Vehicles junked or destroyed by fire or 

collision. 

20-101. For-hire vehicles to be marked. 

Part 8. Anti-Theft and Enforcement 

Provisions. 

20-102. Report of stolen and recovered motor 
vehicles. 

20-102.1. False report of theft or conversion a 
misdemeanor. 

20-103. Reports by owners of stolen and 
recovered vehicles. 

20-104. Action by Department on report of 
stolen or embezzled vehicles. 

20-105. [Repealed. ] 
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20-106. Receiving or transferring stolen 

vehicles. 
20-106.1. Fraud in connection with rental of 

motor vehicles. 
20-107. Injuring or tampering with vehicle. 
20-108. Vehicles without manufacturer’s 

numbers. 
20-109. Altering or changing engine or other 

numbers. 
20-109.1. Surrender of titles to salvage vehicles. 
20-110. When registration shall be rescinded. 
20-111. Violation of registration provisions. 
20-112. Making false affidavit perjury. 
20-118. Licenses protected. 
20-114. Duty of officers; 

enforcement. 
20-114.1. Willful failure to obey traffic officer; 

firemen as traffic officers. 

manner of 

Part 9. The Size, Weight, Construction 

and Equipment of Vehicles. 

20-115. Scope and effect of regulations in this 
title. 

20-116. Size of vehicles and loads. 
20-117. Flag or light at end of load. 
20-117.1. Equipment required on all semitrailers 

operated by contract carriers or 
common carriers of property. 

20-118. Weight of vehicles and load. 
20-118.1. Peace officer may weigh vehicle and 

require removal of excess load; 
refusal to permit weighing. 

20-118.2. Authority to fix higher weight 
limitations at reduced speeds for 
certain vehicles. 

20-119. Special permits for vehicles of excessive 
size or weight. 

20-120. Operation of flat trucks on State 
highways regulated; trucks 
hauling leaf tobacco in barrels or 
hogsheads. 

20-121. When authorities may restrict right to 
use highways. 

20-122. Restrictions as to tire equipment. 
20-122.1. Motor vehicles to be equipped with 

safe tires. 
20-123. Trailers and towed vehicles. 
20-123.1. Steering mechanism. 
20-124. Brakes. 
20-125. Horns and warning devices. 
20-125.1. Directional signals. 
20-126. Mirrors. 
20-127. Windshields must be unobstructed. 
20-128. Prevention of noise, smoke, etc.; muffler 

cut-outs regulated. 
20-128.1. Control of visible emissions. 
20-129. Required lighting equipment of 

vehicles. 
20-129.1. Additional lighting equipment 

required on certain vehicles. 
20-130. Additional permissible light on vehicle. 
20-130.1. Use of red lights on front of vehicles 

prohibited; exceptions. 

Sec. id 
20-130.2. Use of amber 

vehicles. 
20-130.3. Use of white or clear lights on rear of 

vehicles prohibited; exceptions. 
20-131. Requirements as to headlamps and 

auxiliary driving lamps. 
20-132. Acetylene lights. 
20-133. Enforcement of provisions. 
20-134. Lights on parked vehicles. 
20-135. Safety glass. 
20-135.1. Safety belts. 
20-135.2. Safety belts and anchorages. 
20-135.3. Seat belt anchorages for rear seats of 

motor vehicles. : 
20-135.4. Certain automobile safety standards. 
20-136. Smoke screens. 
20-136.1. Location of television viewers. 
20-137. Unlawful display of emblem or insignia. 
20-137.1 to 20-1387.5. [Reserved. ] 

Part 9A. Abandoned and Derelict 
Motor Vehicles. 

Declaration of purpose. 
Definitions of words and phrases. 
Secretary may adopt rules and 

regulations. 
Removal from private property. 
Abandoned and derelict vehicles to be 

tagged; determination of value. 
Title to vest in State. 
Secretary may contract for disposal. 
No liability for removal. 
Enclosed, antique, registered and 

certain other vehicles exempt. 

lights on certain 

20-137.6. 
20-137.7. 
20-137.8. 

20-137.9. 
20-137.10. 

20-137.11. 
20-137.12. 
20-137.13. 
20-137.14. 

Part 10. Operation of Vehicles and Rules 
of the Road. 

20-138. Persons under the 
intoxicating liquor. 

20-139. Persons under the influence of drugs. 
20-139.1. Result of a chemical analysis 

admissible in evidence; pre- 
sumption. 

20-140. Reckless driving. 
20-140.1. [Repealed. ] 
20-140.2. Overloaded or overcrowded vehicle. 
20-140.3. Unlawful use of National System of 

Interstate and Defense Highways 
and other controlled-access high- 
ways. 

20-140.4. Special provisions for motorcycles. 
20-141. Speed restrictions. 
20-141.1. [Repealed. ] 
20-141.2. Prima facie rule of evidence as to 

operation of motor vehicle altered 
so as to increase potential speed. 

20-141.3. Unlawful racing on streets and 
highways. 

20-141.4. Death by vehicle. 

influence of 

- 20-142. Railroad warning signals must be 
obeyed. 

20-143. Vehicles must stop at certain railway 
grade crossings. 
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20-143.1. Certain vehicles must stop at railroad 

grade crossings. 
20-144. Special speed limitation on bridges. 
20-145. When speed limit not applicable. 
20-146. Drive on right side of highway; 

exceptions. 
20-146.1. Operation of motorcycles. 
20-147. Keep to the right’ in 

intersections or railroads. 
20-148. Meeting of vehicles. 
20-149. Overtaking a vehicle. 
20-150. Limitations on privilege of overtaking 

and passing. 
20-150.1. When passing on_ the 

permitted. 
Driver to give way to overtaking vehicle. 
Following too closely. 
Turning at intersections. 
Signals on starting, stopping or turning. 
Right-of-way. 
Exceptions to the right-of-way rule. 
Approach of police, fire department or 

rescue squad vehicles or 
ambulances; driving over fire hose 
or blocking fire-fighting equip- 
ment; parking, etc., near police, 
fire department, or rescue squad 
vehicle or ambulance. 

20-158. Vehicle control signs and signals. 
20-158.1. Erection of “yield right-of-way”’ signs. 
20-159. [Repealed. | 
20-160. Driving through safety zone or on 

sidewalks prohibited. 
20-161. Stopping on highway _ prohibited; 

warning signals; removal of 

vehicles from public highway. 
20-161.1. Regulation of night parking on 

highways. 
20-162. Parking in front of fire hydrant, fire 

station or private driveway. 
20-162.1. Prima facie rule of evidence for 

enforcement of parking regu- 
lations. 

20-162.2, 20-162.3. [Transferred. ] 
20-163. Unattended motor vehicles. 
20-164. [Repealed. | 
20-165. Coasting prohibited. 
20-165.1. One-way traffic. 
20-166. Duty to stop in event of accident or 

collision; furnishing information or 
assistance to injured person, etc.; 
persons assisting exempt from 
civil liability. 

20-166.1. Reports and investigations required in 
event of collision. 

20-167. Vehicles transporting explosives. 
20-168. Drivers of State, county, and city 

vehicles subject to the provisions 
of this Article. 

20-169. Powers of local authorities. 
20-170. This Article not to interfere with rights 

of owners of real property with 
reference thereto. 

crossing 

right is 

20-151. 
20-152. 
20-153. 
20-154. 
20-155. 
20-156. 
20-157. 

Sec. 
20-171. Traffic laws apply to persons riding 

animals or driving animal-drawn 
vehicles. 

Part 11. Pedestrians’ Rights and Duties. 

20-172. Pedestrians subject to traffic-control 
signals. 

20-173. Pedestrians’ right-of-way at crosswalks. 
20-174. Crossing at other than crosswalks; 

walking along highway. 
20-174.1. Standing, sitting or lying upon 

highways or streets prohibited. 
20-175. Pedestrians soliciting rides, employ- 

ment, business or funds upon high- 
ways or streets. 

Part 11A. Blind, Pedestrians — White 

Canes or Guide Dogs. 

20-175.1. Public use of white canes by other 
than blind persons prohibited. 

20.175.2. Right-of-way at crossings, inter- 
sections and traffic-control sig- 
nal points; white cane or guide 
dog to serve as signal for the blind. 

20-175.3. Rights and privileges of blind persons 
without white cane or guide dog. 

20-175.4. [Repealed. ] 

Part 12. Sentencing; Penalties. 

20-176. 
20-177. 
20-178. 
20-179. 

Penalty for misdemeanor. 
Penalty for felony. 
Penalty for bad check. 
Penalty for driving or operating vehicle 

while under the influence of 
intoxicating liquor, narcotic drugs, 
or other impairing drugs; limited 
driving permits for first offenders. 

20-179.1. Presentence investigation of persons 
convicted of driving while under 
the influence of intoxicating liquor. 

20-180. [Repealed. | 
20-181. Penalty for failure to dim, etc., beams of 

headlamps. 
20-182. Penalty for failure to stop in event of 

accident involving injury or death 
to a person. 

20-183. Duties and powers of law-enforcement 
officers; warning by local officers 

before stopping another vehicle on 
highway; warning tickets. 

Article 3A. 

Motor Vehicle Law of 1947. 

Part 1. Safe Use of Streets and Highways. 

20-183.1. Rights, privileges and 
declarations of policy. 

duties; 

Part 2. Equipment Inspection of Motor 
Vehicles. 

20-183.2. Equipment inspection _— required; 
inspection certificate; one-way 
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permit to move _ vehicle’ to 
inspection station. 

20-183.3. Inspection requirements. 
20-183.4. Licensing of safety equipment 

inspection stations. 
20-183.5. Supervision of safety equipment 

inspection stations. 
20-183.6. Commissioner of Motor Vehicles to 

establish procedures; unlawful 
possession, etc., of certificates. 

20-183.7. Fees to be charged by safety 
equipment inspection station. 

20-183.8. Commissioner of Motor Vehicles to 
issue regulations subject’ to 
approval of Governor; penalties for 
violation; fictitious or unlawful 

safety inspection certificate; 
30-day grace period for expired 
inspection certificates. 

Article 3B. 

Permanent Weighing Stations and 

Portable Scales. 

20-183.9. Establishment and maintenance of 
permanent weighing stations. 

20-183.10. Operation by Department of Motor 
Vehicles; uniformed personnel 
with powers of peace officers. 

20-183.11. Refusal of operator to cooperate in 
weighing vehicle; removal of 
excess portion of load. 

20-183.12. Portable scales. 

Article 3C. 

Vehicle Equipment Safety Compact. 

20-183.18. Compact enacted into law; form of 
Compact. 

Legislative findings. 
Approval of rules and regulations by 

General Assembly required. 
Compact Commissioner. 
Cooperation of State 

authorized. 
Filing of documents. 
Budget procedure. 
Inspection of financial records of 

Commission. 
“Executive head” defined. 

20-183.14. 
20-183.15. 

20-183.16. 
20-183.17. agencies 

20-183.18. 
20-183.19. 
20-183.20. 

20-183.21. 

Article 4. 

State Highway Patrol. 

20-184. Patrol under supervision of Department 
of Motor Vehicles. 

20-185. Personnel; appointment; salaries. 
20-186. Oath of office; bond. 

20-187. Orders and rules for organization and 
conduct. 

20-187.1. Awards. 
20-187.2. Badges and service revolvers of 

deceased or retiring members of 

Sec. 
State law-enforcement agencies; 
revolvers of active members. 

20-188. Duties of Highway Patrol. 
20-189. Patrolmen assigned .to Governor’s 

office. 
20-190. Uniforms; motor vehicles and arms; 

expense incurred; color of vehicle. 

20-190.1. Patrol vehicles to have _ sirens; 
sounding siren. . 

20-190.2. Signs showing highways patrolled by 
unmarked vehicles. 

20-191. Establishment of district headquarters. 
20-192. Shifting of patrolmen from one district 

to another. 

20-193. Fees for service of process by patrolmen 
to revert to county. 

20-194. Expense of administration; defense of 
members and_ other State 
law-enforcement officers in civil 
actions; payment of judgments. 

20-195. Cooperation between Patrol and local 
officers. 

20-196. Statewide radio system authorized; use 
of telephone lines in emergencies. 

20-196.1. Use of airplanes to discover persons 
violating certain motor vehicle 
laws. 

20-196.2. Use of airplanes to discover violations 
of 8§ 20-138 to 20-171; testimony of 
pilots and observers; declaration of 
policy. 

Article 5. 

Enforcement of Collection of Judgments 

against Irresponsible Drivers of 

Motor Vehicles. 

20-197 to 20-211. [Repealed.] 

Article 6. 

Giving Publicity to Highway Traffic 

Laws through the Public Schools. 

20-212. Board of Transportation to prepare 
digest. 

20-213. State Superintendent of Public In- 
struction to distribute pam- 
phlets. 

20-214. Pamphlets brought to attention of 
children. 

20-215. Practice to be continued; Board of 
Transportation to supply addi- 
tional copies yearly. 

Article 6A. 

Motor Carriers of Migratory Farm 

Workers. 

20-215.1. Definitions. 

20-215.2. Power to regulate; rules and 
regulations establishing minimum 
standards. 
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20-215.3. Adoption of I.C.C. regulations; public 

hearings on rules and regulations; 
distribution of copies. 

20-215.4. Violation of regulations a misde- 
meanor. 

20-215.5. Duties and powers of law-enforcement 
officers. 

Article 7. 

Miscellaneous Provisions Relating to 

Motor Vehicles. 

20-216. Passing horses or other draft animals. 
20-217. Motor vehicles to stop for properly 

marked and designated school 
buses in certain mstances. 

20-217.1. Receiving or discharging school bus 
passengers upon divided highway. 

20-218. Standard qualifications for school bus 
drivers; speed limit. 

20-218.1. Private and parochial school buses. 
20-218.2. Speed limit for activity buses for 

nonprofit purpose. 
20-219. Refund to counties of 

prosecuting theft cases. 
20-219.1. [Repealed. } 
20-219.2. Removal of unauthorized vehicles 

from private lots. 
20-219.3. Removal of unauthorized vehicles 

from gasoline service station 
premises. 

costs. of 

Article 8. 

Habitual Offenders. 

. Declaration of policy. 

. “Habitual offender” defined. 

. Commissioner to certify record to 
superior court. 

. District attorney to _ initiate 
proceeding; petition. 

. Service of petition; order to show cause. 

. Hearing; procedure. 

. Court’s findings; judgment. 

. No new license issued for five years. 

. Driving after judgment prohibited. 

. Restoration of driving privilege. 

. Appeals. 

. No existing law modified. 

Article 9. 

Motor Vehicle Safety and Financial 
Responsibility Act. 

20-232 to 20-279. [Repealed. ] 

Article 9A. 

Motor Vehicle Safety and Finan- 
cial Responsibility Act of 1953. 

20-279.1. Definitions. 
20-279.2. Commissioner to administer Article; 

appeal to court. 

court 
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20-279.3. 

20-279.4. 

20-279.5. 

20-279.6. 

20-279.6A. 
20-279.7. 
20-279.8. 

20-279.9. 
20-279.10. 

20-279.11. 

20-279.12. 

20-279.13. 

20-279.14. 

20-279.15. 

20-279.16. 

20-279.17. 
20-279.18. 
20-279.19. 
20-279.20. 

20-279.21. 

20-279.22. 

20-279.23. 
20-279.24. 
20-279.25. 
20-279.26. 
20-279.27. 
20-279.28. 
20-279.29. 

20-279.30. 
20-279.31. 
20-279.32. 

Commissioner to furnish operating 
record. 

Information required 
report. 

Security required unless evidence of 
insurance; when security deter- 
mined; suspension; exceptions. 

Further exceptions to requirement of 
security. 

Minors. 
Duration of suspension. 
Application to nonresidents, unli- 

censed drivers, unregistered 

motor vehicles and accidents in 
other states. 

Form and amount of security. 
Custody, disposition and return of 

security; escheat. 

Matters not to be evidence in civil 

in accident 

suits. 
Courts to report nonpayment of 

judgments. 
Suspension for nonpayment of 

judgment; exceptions. 
Suspension to continue — until 

judgments satisfied. 
Payment sufficient to satisfy 

requirements. 
Installment payment of judgments; 

default. 

[ Repealed. ] 
Alternate methods of giving proof. 
Certificate of insurance as proof. 
Certificate furnished by nonresident 

as proof. 

“Motor vehicle 
defined. 

Notice of cancellation or termination 
of certified policy. 

Article not to affect other policies. 
Bond as proof. 
Money or securities as proof. 
Owner may give proof for others. 
Substitution of proof. 
Other proof may be required. 
Duration of proof; when proof may 

be canceled or returned. 

Surrender of license. 
Other violations; penalties. 
Exceptions. 

liability — policy”’ 

20-279.32A. Exception of school bus drivers. 
20-279.33. 
20-279.34. 

20-279.35. 

20-279.36. 
20-279.37. 
20-279.38. 
20-279.39. 

Self-insurers. 
North Carolina Automobile Insur- 

ance Plan. 
Supplemental to motor vehicle laws; 

repeal of laws in conflict. 

Past application of Article. 
Article not to prevent other process. 
Uniformity of interpretation. 
Title of Article. 
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Article 10. 

Financial Responsibility of Taxicab 
Operators. 

Sec. 
20-280. Filing proof of financial responsibility 

with governing board of 
municipality or county. 

Article 11. 

Liability Insurance Required of 

Persons Engaged in Renting 
Motor Vehicles. 

Liability insurance prerequisite to 
engaging in business; coverage of 
policy. 

Cooperation in enforcement of Article. 
Compliance with Article prerequisite to 

issuance of license plates. 
Violation a misdemeanor. 

20-281. 

20-282. 
20-283. 

20-284. 

Article 12. 

Motor Vehicle Dealers and Manufacturers 

Licensing Law. 

20-285. Regulation of motor-vehicle distribution 
in public interest. 

Definitions. 
Licenses required. 
Application for license; information 

required and considered; expi- 
ration of license; supplemental 
license. 

License fees. 
Licenses to specify places of business; 

display of license and list of 
salesmen; advertising. 

Salesman, etc., to carry license and 
display on request; license to name 
employer. 

Use of unimproved lots and premises. 
Only licensed dealer entitled to dealer’s 

registration plates. 
Grounds for denying, suspending or 

revoking licenses. 
Time to act upon applications; refusal of 

license; notice; hearing. 
Notice and hearing upon denial, 

suspension, revocation or refusal 
to renew license. 

Inspection of records, ete. 
Insurance. 
Acts of officers, directors, partners, 

salesmen and other represen- 
tatives. 

Appeals from actions of Commissioner. 
Powers of Commissioner. 
Rules and regulations. 
Installment sales to be evidenced by 

20-286. 
20-287. 
20-288. 

20-289. 
20-290. 

20-291. 

20-292. 
20-293. 

20-294. 

20-295. 

20-296. 

20-297. 
20-298. 
20-299. 

20-300. 
20-301. 
20-302. 
20-303. 

written instrument; statement to. 

be delivered to buyer. 
Coercion of retail dealer by 

manufacturer or distributor in 

20-304. 

Sec. a } aa 
connection with installment sales 
contract prohibited. 

20-305. Coercing dealer to accept commodities 
not ordered; threatening to cancel 
franchise; preventing transfer of 
ownership; granting additional 
franchises; terminating franchises 

without good cause; preventing 
family succession. 

20-305.1. Automobile dealer 
obligations. 

20-305.2. Unfair methods of competition. 
20-305.38. Hearing notice. 
20-305.4. Motor Vehicle 

Board. 
20-305.5. Sections 20-305, subdivisions (4) 

through (7), and 20-305.1 _ to 
20-305.4 not applicable to certain 
manufacturers and dealers. 

20-306. Unlawful for salesman to sell except for 
his employer; multiple employ- 
ment. 

20-307. Article applicable to existing and future 
franchises and contracts. 

20-308. Penalties. 

warranty 

Dealers’ Advisory 

Article 13. 

The Vehicle Financial Responsibility 

Act of 1957. 

20-309. Financial responsibility prerequisite to 
registration; must be maintained 
throughout registration period. 

20-309.1. Purchase of automobile insurance by 
minors. 

20-310. Grounds and procedure for cancellation 
or nonrenewal of a motor vehicle 
liability insurance policy; review by 
Commissioner of Insurance. 

20-310.1. [Repealed. ] 
20-310.2. Motor vehicle liability insurance; 

companies may not fail to renew 
solely by reason of age; penalties 
provided. 

20-311. Revocation of registration when 
financial responsibility not in 
effect. 

20-312. Failure of owner to deliver certificate of 
registration and plates after 
revocation. 

20-313. Operation of motor vehicle without 
financial responsibility a 
misdemeanor. 

20-313.1. Making false certification or giving 
false information a misdemeanor. 

20-314. Applicability of Article 9A; its provisions 
continued. 

20-315. Commissioner to administer Article; 
rules and regulations. 

20-316. Departmental hearings upon lapse of 
liability insurance coverage. 

20-316.1. Notification of Department of renewal 
or reinstatement of policy. 
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Sec. Sec. 
20-317. Insurance required by any other law; 20-3824. Expiration and renewal of licenses; fees. 

certain operators not affected. 20-325. Cancellation, suspension, revocation, 

20-318. Federal, State and political subdivision and refusal to issue or renew 
vehicles excepted. licenses. 

20-319. Effective date. 20-326. Exemptions from Article. 
j 20-327. Penalties for violating Article or 

Article 13A. regulations. 

Certification of Automobile Insurance 20-328. Administration of Article. 
Coverage by Insurance Companies. 20-329 to 20-339. [Reserved. ] 

20-319.1. Company to forward certification P 
within seven days after receipt of Article 15. 
request. Vehicle Mileage Act. 

20-319.2. Penalty for failure to forward 20-340. Purpose. 

Beeston. 20-341. Definitions. 
Article 14. 20-342. Unlawful devices. 

20-343. Unlawful change of mileage. 
Driver Training School Licensing 20-344. Operation of vehicle with intent to 

Law. defraud. 
20-320. Definitions. 20-345. Conspiracy. 
20-321. Enforcement of Article by Com- 20-346. Lawful service, repair, or replacement 

missioner. of odometer. 
20-322. Licenses for schools necessary; 20-347. Disclosure requirements. 

regulations as to requirements. 20-348. Private civil action. 
20-323. Licenses for instructors necessary; 20-349. Injunctive enforcement. 

regulations as to requirements. 20-350. Criminal offense. 

ARTICLE 1. 

Department of Motor Vehicles. 

§ 20-1. Department of Motor Vehicles created; powers and duties. — A 
department of the government of this State, to be known as the Department of 
Motor Vehicles, is hereby created. It is the intent and purpose of this Article, 
and it shall be liberally construed to accomplish that purpose, to transfer and 
consolidate under one administrative head in the Department of Motor Vehicles 
agencies now operated under the Department of Revenue and dealing with the 
subject of the regulation of motor vehicular traffic, whether such activities are 
at Saat handled directly by the Commissioner of Revenue or by the Motor 
Vehicle Bureau, the Auto Theft Bureau, the Division of Highway Safety, the 
major of the State Highway Patrol, the officials handling the Uniform Driver’s 
License Act; and the Department of Motor Vehicles shall succeed to and is 
hereby vested with all the powers, duties and jurisdiction now vested by law in 
any of said agencies; provided, however, all owers, duties and functions 
relating to the collection of motor fuel taxes, and the collection of the gasoline 
and oil inspection taxes, shall continue to be vested in and exercised by the 
Secretary of Revenue and wherever it is now provided by law that reports shall 
be filed with the Secretary or Department of Revenue as a basis for collecting 
the motor fuel or gasoline and oil inspection taxes, or enforcing any of the laws 
regarding the motor fuel or Farge and oil inspection taxes, such reports shall 
continue to be made to the Department of Revenue and the Commissioner of 
Motor Vehicles shall make available to the Secretary of Revenue all information 
from the files of the Department of Motor Vehicles which the Secretary of 
Revenue may request to enable him to better enforce the law with respect to 
the collection of such taxes: Provided, further, nothing in this Article shall 
CaN the Utilities Commissioner of any of the duties or powers now vested 
in him with regard to the regulation of motor vehicle carriers. (1941, c. 36, s. 
meaeeau, c. 1167; 19738, c. 476, s. 193.) 
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Cross Reference. — As to North Carolina 
Traffic Safety Authority, see §§ 143-392 to 
143-395. 

Editor’s Note. — The 1973 amendment 
substituted “Secretary of Revenue” for 
“Commissioner of Revenue’”’ in three places and 
“Secretary or Department of Revenue” for 
“Commissioner or Department of Revenue’ in 
one place. 

In the phrase “‘at present handled directly by 
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For comment on the 1941 act, see 19 N.C.L. 
Rev. 444. 

State Government Reorganization. — The 
Department of Motor Vehicles was transferred 
to the Department of Transportation and 
Highway Safety by § 143A-100, enacted by 
Session Laws 1971, c. 864. 

For acts relating to parking meters not 
affected by this Chapter, see Session Laws 1947, 
c. 54 (city of Shelby); c. 66 (town of Laurinburg); 
c. 675 (city of Statesville); c. 735 (town of 
Mooresville); c. 1035 (Cabarrus County). And see 
Session Laws 1949, c. 573, relating to city of 
Statesville. 

the Commissioner of Revenue,” “Secretary” has 
not been substituted for “Commissioner” 
pursuant to the 1973 amendatory act, because 
that provision speaks as of an earlier time. 

§ 20-2. Commissioner of Motor Vehicles. — The Department of Motor 
Vehicles shall be under control of an executive officer to be designated as the 
Commissioner of Motor Vehicles, who shall be appointed by the Governor and 
be responsible directly to the Governor and subject to removal by the Governor 
at his discretion and without requirement of the assignment of any cause. The 
Commissioner shall be paid an annual salary to be fixed by the Governor, with 
the approval of the Advisory Budget Commission, payable in monthly 
installments, and shall likewise be allowed his traveling expenses when away 
from Raleigh on official business. 

In any action, proceeding, or matter of any kind, to which the Commissioner 
of Motor Vehicles is a party or in which he may have an interest, all pleadings, 
legal notices, proofs of claim, warrants for collection, certificates of tax liability, 
executions, and other legal documents may be signed and verified on behalf of 
the Commissioner by the assistant commissioner or by any director or assistant 
director of any division of the Department of Motor Vehicles or by any other 
agent or employee of the Department so authorized by the Commissioner of 
Motor Vehicles. (1941, c. 36, s. 2; 1945, c. 527; 1955, ¢. 472.) 

§ 20-3. Organization of Department. — The Commissioner shall organize 
the Department in such manner as he may deem necessary properly to segregate 
and conduct the work of the Department; but the work of the epartment is 
hereby divided into at least two divisions, to be known respectively as the 
Division of Registration and the Division of Highway Safety and Patrol. The 
Commissioner shall, as soon as practicable after appointment, prepare a general 
plan for the organization of the Department, which plan shall not be put into 
effect until approved by the Governor and the Advisory Budget Commission, 
subject to such changes as may be recommended by che Covertit and approved 
by the Advisory Budget Commission. The plan of organization herein provided 
for may increase or decrease the number of persons now assigned to any of the 
Ae pain to this Department, and the titles may be changed. (1941, 
c. 36, s. 3. 

§ 20-3.1. Purchase of additional airplanes. — The Department of Motor 
Vehicles shall not purchase additional airplanes without the express 
authorization of the General Assembly. (1963, c. 911, s. 1%; 1971, ¢. 198. 

§ 20-4. Clarification of conflicts as to transfer of functions. — In the event 
that there shall arise any conflict as to the transfer of any functions from the 
Department of Revenue to the Department of Motor Vehicles, the Governor of 
the State is hereby authorized to issue an executive order clarifying and making 
certain the issue thus arising. (1941, c. 36, s. 5.) 
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§ 20-4.01. Definitions. — Unless the context otherwise requires, the 
following words and phrases, for the purpose of this Chapter, shall have the 
following meanings: 

(1) Business District. — The territory prescribed as such by ordinance of 
the Board of Transportation. 

(2) Canceled. — As applied to operators’ and chauffeurs’ licenses and 
permits, a declaration that a license or permit which was issued through 
error or fraud is void and terminated. 

(3) Chauffeur. — Every person who is employed by another for the principal 
purpose of driving a motor vehicle and every person who drives any 
motor vehicle when in use for the transportation of persons or property 
for compensation and the driver, other than the owner of a private 
hauler, of any property-hauling vehicle or combination of vehicles 
licensed for more than 26,000 pounds gross weight and the driver of 
any passenger-carrying vehicle of over nine-passenger capacity except 
the driver of a church bus, farm bus, school bus, or an activity bus for 
a nonprofit organization when such bus is being operated for a 
nonprofit purpose, who holds a valid operator’s license. Those under 
20 years of age must be certified and licensed to operate a North 
Carolina school bus. 

(4) Commissioner. — The Commissioner of Motor Vehicles. 
(5) Dealer. — Every person engaged in the business of buying, selling, 

distributing, or exchanging motor vehicles, trailers or semitrailers in 
this State, having an established place of business in this State and 
being subject to the tax levied by G.S. 105-89. 

The terms ‘motor vehicle dealer,” ‘‘new motor vehicle dealer,” and 
eons motor vehicle dealer” shall have the meaning set forth in G.S. 

(6) Department. — The Department of Motor Vehicles acting directly or 
through its duly authorized officers and agents. 

(7) Driver. — The operator of a vehicle. 
(8) Essential Parts. — All integral and body parts of a vehicle of any type 

required to be registered hereunder, the removal, alteration, or 
substitution of which would tend to conceal the identity of the vehicle 
or substantially alter its appearance, model, type, or mode of operation. 

(9) Established Place of Business. — Except as provided in G.S. 20-286, the 
place actually occupied by a dealer or manufacturer at which a 
permanent business of bargaining, trading, and selling motor vehicles 
is or will be carried on and at which the books, records, and files 
necessary and incident to the conduct of the business of automobile 
dealers or manufacturers shall be kept and maintained. 

(10) Explosives. — Any chemical compound or mechanical mixture that is 
commonly used or intended for the purpose of producing an explosion 
and which contains any oxidizing and combustive units or other 
ingredients in such proportions, quantities, or packing that an ignition 
by fire, by friction, by concussion, by percussion, or by detonator of any 
part of the compound or mixture may cause such a sudden generation 
of highly heated gases that the resultant gaseous presses [pressures | 
are capable of PrOoMU Siac ea Sa LUe effects on contiguous objects or 
of destroying life or limb. 

(11) Farm Tractor. — Every motor vehicle designed and used primarily as 
a farm implement for drawing plows, mowing machines, and other 
implements of husbandry. 

(12) Foreign Vehicle. — Every vehicle of a type required to be registered 
hereunder brought into this State from another state, territory, or 
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country, other than in the ordinary course -of business, by or through 
a manufacturer or dealer and not registered in this State. 

(13) Highway or Street. — The entire width between property or right-of- 
way lines of every way or place of whatever nature, when any part 
thereof is open to the use of the public as a matter of right for the 
purposes of vehicular traffic. The terms “highway” or “street” or a 
combination of the two terms shall be used synonymously. 

(14) House Trailer. — Any trailer or semitrailer designed and equipped to 
provide living or sleeping facilities and drawn by a motor vehicle. ° 

(15) Implement of Husbandry. — Every vehicle which is designed for 
agricultural purposes and used exclusively in the conduct of 
agricultural operations. 

(16) Intersection. — The area embraced within the prolongation of the 
lateral curblines or, if none, then the lateral edge of roadway lines of 
two or more highways which join one another at any angle whether or 
not one such highway crosses the other. 
Where a highway includes two roadways 30 feet or more apart, then 

every crossing of each roadway of such divided highway by an 
intersecting highway shall be regarded as a separate intersection. In 
the event that such intersecting highway also includes two roadways 
30 feet or more apart, then every crossing of two roadways of such 
highways shall be regarded as a separate intersection. 

(17) License. — Any driver’s license or any other license or permit to 
operate a motor vehicle issued under or granted by the laws of this 
State including: 
a. Any temporary license or learner’s permit; 
b. The privilege of any person to drive a motor vehicle whether or not 

such person holds a valid license; and 
c. Any nonresident’s operating privilege. 

(18). Local Authorities. — Every county, municipality, or other territorial 
district with a local board or body having authority to adopt local police 
regulations under the Constitution and laws of this State. 

(19) Manufacturer. — Every person, resident, or nonresident of this State, 
who manufactures or assembles motor vehicles. 

(20) Manufacturer’s Certificate. — A certification on a form approved by 
the Department, signed by the manufacturer, indicating the name of 
the person or dealer to whom the therein-described vehicle is 
transferred, the date of transfer and that such vehicle is the first 
transfer of such vehicle in ordinary trade and commerce. The 
description of the vehicle shall include the make, model, year, type of 
body, identification number or numbers, and such other information as 
the Department may require. 

(21) Metal Tire. — Every tire the surface of which in contact with the 
highway is wholly or partly of metal or other hard, nonresilient 
material. 

(22) Motorcycle. — A type of passenger vehicle as defined in GS. 
20-4.01(27). 

(23) Motor Vehicle. — Every vehicle which is self-propelled and ren 
vehicle designed to run upon the highways high is pulled by a self- 
propelled vehicle. 

(24) Nonresident. — Any person whose legal residence is in some state, 
territory, or jurisdiction other than North Carolina or in a foreign 
country. 

(25) Operator. — A person in actual physical control of a vehicle which is 
in motion or which has the engine running. 
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(26) Owner. — A person holding the legal title to a vehicle, or in the event 
a vehicle is the subject of a chattel mortgage or an agreement for the 
conditional sale or lease thereof or other like agreement, with the right 
of purchase upon performance of the conditions stated in the 
agreement, and with the immediate right of possession vested in the 
mortgagor, conditional vendee or lessee, said mortgagor, conditional 
vendee or lessee shall be deemed the owner for the purpose of this 
Chapter. For the purposes of this Chapter, the lessee of a vehicle owned 
by the government of the United States shall be considered the owner 
of said vehicle. 

(27) Passenger Vehicles. — 
a. Excursion passenger vehicles. — Vehicles transporting persons on 

sight-seeing or travel tours. 
b. For-hire passenger vehicles. — Vehicles transporting persons for 

compensation. This classification shall not include vehicles of nine- 
passenger capacity or less operated as ambulances or operated by 
the owner where the cost of operation is shared by the passengers; 
vehicles transporting students for the public school system under 
contract with the State Board of Education; or vehicles leased to 
me United States of America or any of its agencies on a nonprofit 
asis. 

ec. Common carriers of passengers. — Vehicles operated under a 
franchise certificate issued by the Utilities Commission for 
operation on the highways of this State between fixed termini or 
over a regular route for the transportation of persons or property 
for compensation. 

d. Motorcycles. — Vehicles having a saddle for the use of the rider and 
designed to travel on not more than three wheels in contact with 
the ground, including motor scooters and motor-driven bicycles, 
but excluding tractors and utility vehicles equipped with an 
additional form of device designed to transport property, and three- 
wheeled vehicles while being used by law-enforcement agencies. 

e. U-drive-it passenger vehicles. — Vehicles rented or leased to be 
operated by the lessee. This shall not include vehicles of nine- 
passenger capacity or less which are leased for a term of one year 
or more to the same person or vehicles leased or rented to public 
school authorities for driver-training instruction. 

f. Ambulances. — Vehicles equipped for transporting wounded, 
injured, or sick persons. 

g. Private peseenea vehicles. — All other passenger vehicles not 
included in the above definitions. 

(28) Person. — Every individual, firm, partnership, association, corporation, 
governmental agency, or combination thereof of whatsoever form or 
character. 

(29) Pneumatic Tire. — Every tire in which compressed air is designed to 
support the load. 

(30) Private Road or Driveway. — Every road or driveway not open to the 
use of the public as a matter of right for the purpose of vehicular 
traffic. 

(31) Property-Hauling Vehicles. 
a. Exempt for-hire vehicles. — Vehicles used for the transportation of 

property for hire but not licensed as common carriers or contract 
carriers of property under franchise certificates or permits issued 
by the Utilities Commission or by the Interstate Commerce 
Commission; provided, that the term “for hire” shall include oyehy 
arrangement by which the owner of a vehicle uses, or permits suc 
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vehicle to be used, for the pene enon of the property of another 
for compensation, subject to the following exemptions: 
1. The transportation of farm crops or products, including logs, 

bark, pulp, and tannic acid wood delivered from farms and 
forest to the first or primary market, and the transportation 
of wood chips from the place where wood has been converted 
into chips to their first or primary market. 

2. The transportation of perishable foods which are still owned by 
the grower while being delivered to the first or primary 
market by an operator who has not more than one truck, truck- 
tractor, or trailer in a for-hire operation. 

3. The transportation of merchandise hauled for neighborhood 
farmers incidentally and not as a regular business in going to 
and from farms and primary markets. Z 

4. The transportation of T.V.A. or A.A.A. phosphate and/or 
agricultural limestone in bulk which is furnished as a grant 
of aid under the United States Agricultural Adjustment 
Administration. 

5. The transportation of fuel for the exclusive use of the public 
schools of the State. 

6. Vehicles whose sole operation in carrying the property of others 
is limited to the transportation of the United States mail 
pursuant to a contract, or the extension or renewal of such 
contract. 

7. Vehicles leased for a term of one year or more to the same 
pereen when used exclusively by such person in transporting 
is Own property. 

b. Common carrier of property vehicles. — Vehicles used for the 
transportation of property certified by the Utilities Commission or 
the Interstate Commerce Commission as common carriers. 

c. Private hauler vehicles. — Vehicles used for the transportation of 
property not falling within one of the above-defined classifications; 
provided, self-propelled vehicles equipped with permanent living 
and sleeping facilities used exclusively for camping activities shall 
be classified as private passenger venules 

d. Semitrailers. — Vehicles without motive power designed for 
carrying property or persons and for being drawn by a motor 
vehicle, and so constructed that part of their weight or their load 
rests upon or is carried by the pulling vehicle. 

e. Trailers. — Vehicles without motive power designed for carrying 
propery or persons wholly on their own structure and to be drawn 
y a motor vehicle, including “pole trailers” or a pair of wheels 

used primarily to balance a load rather than for purposes of 
transportation. 

f. Contract carrier of property vehicles. — Vehicles used for the 
transportation of property under a franchise permit of a regulated 
contract carrier issued by the Utilities Commission or the 
Interstate Commerce Commission. 

(32) Public Vehicular Area. — Any drive, driveway, road, roadway, street, 
or alley upon the grounds and premises of any public or private hospital, 
college, university, school, orphanage, church, or any of the institutions 
maintained and supported by the State of North Carolina, or any of its 
subdivisions or upon the grounds and premises of any service station, 
drive-in theater, supermarket, store, restaurant or office building, or 
any other business, residential, or municipal establishment providing 
parking space for customers, patrons, or the public. 
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(33) Reconstructed Vehicles. — Vehicles of a type required to be registered 
hereunder materially altered from their original construction by the 
removal, addition, or substitution of essential parts. 

(34) Resident. — Any person who resides within this State for other than 
a temporary or transitory purpose for more than six months shall be 
presumed to be a resident of this State; but absence from the State for 
more than six months shall raise no presumption that the person is not 
a resident of this State. 

(35) Residential District. — The territory prescribed as such by ordinance 
of the Board of Transportation. 

(36) Revocation or Suspension. — Termination of a licensee’s or permittee’s 
privilege to drive or termination of the registration of a vehicle for a 
period of time stated in an order of revocation or suspension. The terms 
‘revocation’ or “suspension” or a combination of both terms shall be 
used synonymously. 

(37) Road Tractors. — Vehicles designed and used for drawing other 
vehicles upon the highway and not so constructed as to carry any part 
of the load, either independently or as a part of the weight of the vehicle 
so drawn. 

(38) Roadway. — That portion of a highway improved, designed, or 
ordinarily used for vehicular travel, exclusive of the shoulder. In the 
event a Highway includes two or more separate roadways the term 
“roadway as used herein shall refer to any such roadway separately 
but not to all such roadways collectively. 

(39) Safety Zone. — Traffic island or other space officially set aside within 
a highway for the exclusive use of pedestrians and which is so plainly 
marked or indicated by proper signs as to be plainly visible at sainee 
while set apart as a safety zone. 

(40) Security Agreement. — Written agreement which reserves or creates 
a security interest. 

(41) Security Interest. — An interest in a vehicle reserved or created by 
agreement and which secures payments or performance of an 
obligation. The term includes but is not limited to the interest of a 
chattel mortgagee, the interest of a vendor under a conditional sales 
contract, the interest of a trustee under a chattel deed of trust, and the 
interest of a lessor under a lease intended as security. A security 
interest is “perfected” when it is valid against third parties generally. 

(42) Solid Tire. — Every tire or rubber or other resilient material which does 
not depend upon compressed air for the support of the load. 

(48) Specially Constructed Vehicles. — Vehicles of a type required to be 
registered hereunder not originally constructed under a distinctive 
name, make, model, or type by a generally recognized manufacturer 
of vehicles and not materially altered from their original construction. 

(44) Special Mobile Equipment. — Every truck, truck-tractor, trailer, or 
semitrailer on which have been permanently attached cranes, mills, 
well-boring apparatus, ditch-digging apparatus, air compressors, 
electric welders, or any similar type apparatus or which have been 
converted into living or office quarters, or other self-propelled vehicles 
which were originally constructed in a similar manner which are 
operated on the highway only for the purpose of getting to and from 
a nonhighway job and not for the transportation of persons or property 
or for hire. This shall also include trucks on which special eampment 
has been mounted and used by American Legion or Shrine Temples for 
arade purposes, trucks or vehicles privately owned on which fire- 
ighting equipment has been mounted and which are used only for 

fire-fighting purposes, and vehicles on which are permanently mounted 
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feed mixers, grinders, and mills although there is also transported on 
the vehicle molasses or other similar type feed additives for use in 
connection with the feed-mixing, grinding, or milling process. 

(45) State. — A state, territory, or possession of the United States, District 
of Columbia, Commonwealth of Puerto Rico, or a province of Canada. 

(46) Street. — The entire width between property or right-of-way lines of 
every way or place of whatever nature, when any part thereof is open 
to the use of the public as a matter of right for the purposes of vehicular 
traffic. The terms “highway” or “street” or a combination of the two 
terms shall be used Synony matey 

(47) Suspension. — Termination of a licensee’s or permittee’s privilege to 
drive or termination of the registration of a vehicle for a period of time 
stated in an order of revocation or suspension. The terms “revocation” 
or “suspension” or a combination of both terms shall be used 
synonymously. 

(48) ruck Tractors. — Vehicles designed and used primarily for drawing 
other vehicles and not so constructed as to carry any load independent 
of the vehicle so drawn. 

(49) Vehicle. — Every device in, upon, or by which any person or property 
is or may be transported or drawn upon a highway, excepting devices 
moved by human power or used exclusively upon fixed rails or tracks; 
provided, that for the purposes of this Chapter bicycles shall be deemed 
vehicles and every rider of a bicycle upon a highway shall be subject 
to the provisions of this Chapter applicable to the river of a vehicle 
except those which by their nature can have no application. 

(50) Wreckers. — Vehicles with permanently attached cranes used to move 
other vehicles; provided, that said wreckers shall be equipped with 
adequate brakes for units being towed. (1973, c. 13380, s. 1.) 

Opinions of Attorney General. — Mr. Blaine 
M. Madison, Commissioner, Board of Juvenile 
Correction, 40 N.C.A.G. 394 (1969); Major John 
Laws, N.C. State Highway Patrol, 40 N.C.A.G. 
403 (1969). 

Business District. — As to what constituted 
a business district within the meaning of 
subdivision (1) of former § 20-38, see Mitchell v. 
Melts, 220 N.C. 798, 18 S.E.2d 406 (1942); Hinson 
v. Dawson, 241 N.C. 714, 86 S.E.2d 585 (1955); 
Black v. Penland, 255 N.C. 691, 122 S.E.2d 504 
(1961). 

Farm Tractor. — Construing the definitions 
of “farm tractor” and “vehicle” together in pari 
materia, it is apparent that the General 
Assembly intended that while farm tractors are 
motor implements of husbandry, they are 
vehicles within the meaning of § 20-138 when 
operated upon a highway by one under the 
influence of intoxicating liquor or narcotic 
drugs. State v. Green, 251 N.C. 141, 110 S.E.2d 
805 (1959). 

Farm tractors are not to be considered motor 
vehicles within the provisions of the Uniform 
Driver’s License Act or the Motor Vehicle Safety 
and Financial Responsibility Act. Brown v. 
Fidelity & Cas. Co., 241 N.C. 666, 86 S.E.2d 433 
(1955), decided under repealed § 20-226. 

Portion of Sidewalk as Highway. — The 
portion of a sidewalk between a street and a 

filling station, open to the use of the public as 
a matter of right for the purposes of vehicular 
traffic, is a “highway” within the meaning of 8 
20-138, prohibiting drunken driving. State v. 
Perry, 230 N.C. 361, 58 S.E.2d 288 (1949). 

Intersection. — With reference to the right- 
of-way as between two vehicles approaching and 
entering an intersection, the law of this State 
makes no distinction between a “T”’ intersection 
and one at which the two highways cross each 
other completely. Dawson v. Jennette, 278 N.C. 
438, 180 S.E.2d 121 (1971). 

Where one public highway joins another, but 
does not cross it, the point where they join is an 
intersection of public highways. Goss v. 
Williams, 196 N.C. 218, 145 S.E. 169 (1928). 

When the failure to explain the law so the jury 
could apply it to the facts is specifically called 
to the court’s attention by a juror’s request for 
information, it should tell the jury how to find 
the intersection of the streets as fixed by 
statute, and how, when the motorist reaches the 
intersection, he is required to drive in making a 
left turn. Pearsall v. Duke Power Co., 258 N.C. 
639, 129 S.E.2d 217 (1968). 

Motorcycle. — The definition of the term 
“motorcycle” in former § 20-38 did not describe 
the ‘‘mailster,” a class of motor vehicle generally 
known as a “motor scooter.” LeCroy v. 
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Nationwide Mut. Ins. Co., 251 N.C. 19, 110 
S.E.2d 463 (1959). 

The statutory definition of the term 
“motorcycle” has no application in an action 
based on an insurance contract’s interpretation 
of the word “automobile.”’ LeCroy v. Nationwide 
Mut. Ins. Co., 251 N.C. 19, 110 S.E.2d 463 (1959). 

Statutory definition cited in Anderson v. Life 
& Cas. Ins. Co., 197 N.C. 72, 147 S.E. 693 (1929), 
holding that the expression “motor-driven car” 
in an insurance policy excluded a motorcycle. 
A mobile home is a motor vehicle and is 

subject to the mandatory provisions of the 
statutes relating to the registration of motor 
vehicles in this State. King Homes, Ine. v. 
Bryson, 273 N.C. 84, 159 S.E.2d 329 (1968). 

Operator includes a person in the driver’s seat 
of a motor vehicle when the engine is running. 
State v. Carter, 15 N.C. App. 391, 190 S.E.2d 241 
(1972). 

Owner. — A defendant who advanced money 
for the purchase of a used car as security took 
a title-retaining contract on the vehicle and 
permitted its delivery to the purchasers, one of 
whom was operating it when an accident 
occurred, could not be liable to the persons 
injured, since a conditional vendee, lessee, or 
mortgagor of a motor vehicle is deemed to be the 
owner, and liability on the part of the defendant 
could arise only by application of the doctrine of 
respondeat superior. Such facts do not show the 
necessary relationship. High Point Sav. & Trust 
Co. v. King, 253 N.C. 571, 117 S.E.2d 421 (1960). 
Where the owner of trucks leased them to 

another corporation under an agreement 
requiring lessor to carry insurance and maintain 
the vehicles and giving lessee control over the 
operation of the trucks with right to use same 
exclusively for the transportation and delivery 
of lessee’s goods, the lessor was not a contract 
carrier within the meaning of the statutes as 
they stood in 1949, since the lessor merely leased 
its vehicles and was not a carrier of any kind, and 
lessee was solely a private carrier, and therefore 
lessor was not liable for additional assessment 
at the “for-hire” rates under the statute. 
Equipment Fin. Corp. v. Scheidt, 249 N.C. 334, 
106 S.E.2d 555 (1959). 
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This section defines “owner” and former § 
20-279.1 defined “owner” essentially the same 
way. Nationwide Mut. Ins. Co. v. Hayes, 276 
N.C. 620, 174 S.E.2d 511 (1970). 

Period of Revocation. — The contention that 
a revocation remains in effect not only 
throughout the period stated in the order of 
revocation but also until the person whose 
license was revoked applies for a restoration of 
his license and pays the restoration fee required 
is contrary to the definition of “revocation” in 
this section. Ennis v. Garrett, 279 N.C. 612, 184 
S.E.2d 246 (1971). 

Residential District. — For cases construing 
earlier statutory definitions of ‘residential 
district,” see Reid v. City Coach Co., 215 N.C. 
469, 2S.E.2d 578, 123 A.L.R. 140 (1939); Mitchell 
v. Melts, 220 N.C. 7938, 18 S.E.2d 406 (1942); 
Goddard v. Williams, 251 N.C. 128, 110 S.E.2d 
820 (1959). 

A bicycle is a vehicle and its rider is a driver 
within the meaning of the Motor Vehicle Law. 
Lowe v. Futrell, 271 N.C. 550, 157 S.E.2d 92 
(1967); Sadler v. Purser, 12 N.C. App. 206, 182 
S.E.2d 850 (1971). 

The operation of a bicycle upon a public 
highway is governed by the rules governing 
motor vehicles insofar as the nature of the 
vehicle permits. Webb v. Felton, 266 N.C. 707, 
147 S.E.2d 219 (1966). 
A bicycle is deemed a vehicle, and the rider of 

a bicycle upon the highway is subject to the 
applicable provisions of the statutes relating to 
motor vehicles. Van Dyke v. Atlantic Greyhound 
Corp, 218 N.C. 283, 10 S.E.2d 727 (1940). 
A bicycle is a vehicle and is subject to the 

provisions of Article 3 of this Chapter, except 
those which by their nature can have no 
application. Tarrant v. Pepsi-Cola Bottling Co., 
221 N.C. 390, 20 S.E.2d 565 (1942); Oxendine v. 
Lowry, 260 N.C. 709, 133 S.E.2d 687 (1968). 

Handcart Not Vehicle. — A handcart, being 
moved solely by human power, is excluded from 
the category of vehicles defined in subdivision 
(38) of former § 20-38 (now subdivision (49) of 
this section). Lewis v. Watson, 229 N.C. 20, 47 
S.E.2d 484 (1948). 

ARTICLE 1A. 

Reciprocity Agreements as to Registration and Licensing. 

§ 20-4.1. Declaration of policy. — It is the policy of this State to promote 
and encourage the fullest Whale use of its highway system by authorizing the 
making and execution o motor vehicle reciprocal registration agreements, 
arrangements and declarations with other states, provinces, territories and 
countries with respect to vehicles registered in this and such other states, 
ences, territories and countries thus contributing to the economic and social 
evelopment and growth of this State. (1961, c. 642, s. 1.) 
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§ 20-4.2. Definitions. — As used in this Article: 
(1) “Commercial vehicle’ means any vehicle which is operated interstate in 

furtherance of any commercial enterprise. : 
(2) “Commissioner” means the Commissioner of Motor Vehicles of North 

Carolina. 
(3) “Department” means the Department of Motor Vehicles of North 

Carolina. 
(4) “Jurisdiction” means and includes a state, district, territory, or 

possession of the United States, a foreign country and a state or 
province of a foreign country. 

(5) “Properly registered,” as applied to place of registration, means: 
a. The jurisdiction where the person registering the vehicle has his 

legal residence, or . 
b. In the case of a commercial vehicle, including a leased vehicle, th 

jurisdiction in which it is registered if the commercial enterprise 
in which such vehicle is used has a place of business therein, and, 
if the vehicle is most frequently discutolied garaged, serviced, 
maintained, operated or otherwise controlled in or from such place 
of business, and, the vehicle has been assigned to such place of 
business, or 

c. In the case of a commercial vehicle, including leased vehicles, the 
jurisdiction where, because of an agreement or arrangement 
etween two or more jurisdictions, or pursuant to a declaration, 

the vehicle has been registered as required by said jurisdiction. 
d. In case of doubt or dispute as to the proper place of registration of 

a vehicle, the Department shall make the final determination, but 
in making such determination, may confer with departments of the 
other jurisdictions affected. (1961, c. 642, s. 1.) 

§ 20-4.3. Commissioner may make reciprocity agreements, arrangements 
or declarations. — The Commissioner of Motor Vehicles shall have the authority 
to execute or make agreements, arrangements or declarations to carry out the 
provisions of this Article. (1961, ¢c. 642, s. 1.) 

§ 20-4.4. Authority for reciprocity agreements; provisions; reciprocity 
standards. — (a) The Commissioner may enter into an agreement or 
arrangement for interstate or intrastate operations with the duly authorized 
representatives of another jurisdiction, granting to vehicles or to owners of 
vehicles which are properly registered or licensed in such jurisdiction and for 
which evidence of compliance is supplied, benefits, privileges and exemptions 
from the payment, wholly or partially, of any taxes, fees, or other charges 
imposed ppee such vehicles or owners with respect to the operation or ownership 
of such vehicles under the laws of this State. Such an agreement or arrangement 
shall provide that vehicles properly registered or licensed in this State when 
operated upon highways of, such other jurisdiction shall receive exemptions, 
benefits and privileges of a similar kind or to a similar degree as are extended 
to vehicles properly registered or licensed in such jurisdiction when operated in 
this State. Each such agreement or arrangement shall, in the judgment of the 
Commissioner, be in the best interest of this State and the citizens thereof and 
shall be fair and equitable to this State and the citizens thereof, and all of the 
same shall be determined on the basis and recognition of the benefits which 
accrue to the economy of this State from the uninterrupted flow of commerce. 

(b) When the Commissioner enters into a reciprocal registration agreement 
or arrangement with another jurisdiction which has a motor vehicle tax, license 
or fee which is not subject to waiver by a reciprocity agreement, the 
Commissioner is empowered and authorized to provide as a condition of the 
agreement or arrangement that owners of vehicles licensed in such other 
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jurisdiction shall pay some equalizing tax or fee to the Department. The failure 
of any owner or operator of a vehicle to pay the taxes or fees provided in the 
agreement or arrangement shall prohibit them from receiving any benefits 
therefrom and they shall be required to register their vehicles and pay taxes 
as if there was no agreement or arrangement. (1961, c. 642, s. 1; 1971, ¢. 588.) 

§ 20-4.5. Base-state registration reciprocity. — An agreement or 
arrangement entered into, or a declaration issued under the authority of this 
Article may contain provisions authorizing the registration or licensing in 
another jurisdiction of vehicles located in or operated from a base in such other 
ae which vehicles otherwise would be required to be registered or 
icensed in some other state; and in such event the exemptions, benefits and 
privileges extended by such agreement, arrangement or declaration shall apply 
to such vehicles, when properly licensed or registered in such base jurisdiction. 
(1961 c: 642) s. 1.) 

§ 20-4.6. Declarations of extent of reciprocity, when; deferral period for 
registration of vehicles owned by new residents. — In the absence of an 
agreement or arrangement with another jurisdiction, the Commissioner may 
examine the laws and requirements of such jurisdiction and declare the extent 
and nature of exemptions, benefits and privileges to be extended to vehicles 
properly registered or licensed in such other jurisdiction, or to the owners of 
such vehicles, which shall, in the judgment of the Commissioner, be in the best 
interest of this State and the citizens thereof and which shall be fair and 
equitable to this State and the citizens thereof, and all of the same shall be 
determined on the basis and recognition of the benefits which accrue to the 
economy of this State from the uninterrupted flow of commerce. 

It is hereby provided that the owner of a private passenger vehicle who takes 
up residence in North Carolina on a permanent or temporary basis shall be 
exempt from the provisions of registration for a period of 30 days from the date 
that either permanent or temporary residence is established in North Carolina 
provided that his vehicle is properly licensed in the jurisdiction of which he is 
a resident or a former resident. (1961, c. 642, s. 1; 1967, c. 1166.) 

§ 20-4.7. Extension of reciprocal privileges to lessees authorized. — An 
agreement or arrangement entered into, or a declaration issued under the 
authority of this Article, may contain provisions under which a leased vehicle 
properly registered by the lessor thereof may be entitled, subject to terms and 
conditions stated therein, to the exemptions, benefits and privileges extended 
by such agreement, arrangement or declaration. (1961, c. 642, s. 1.) 

§ 20-4.8. Automatic reciprocity, when. — On and after July 1, 1961, if no 
agreement, arrangement or declaration is in effect with respect to another 
deeciction as authorized by this Article, any vehicle properly registered or 
icensed in such other jurisdiction and for which evidence of compliance supplied 
shall receive, when operated in this State, the same exemptions, benefits and 
privileges granted by such other jurisdiction to vehicles properly registered in 
this State. Reciprocity extended under this section shall apply to commercial 
ae all only when engaged exclusively in interstate operations. (1961, c. 642, 
ae 

§ 20-4.9. Suspension of reciprocity benefits. — Agreements, arrangements 
or declarations made under the authority of this Article may include provisions 
authorizing the Department to suspend or cancel the exemptions, benefits or 
privileges granted thereunder to a vehicle which is in violation of any of the 
conditions or terms of such agreements, arrangements or declarations or is in 
violation of the laws of this State relating to motor vehicles or rules and 
regulations lawfully promulgated thereunder. (1961, c. 642, s. 1.) 
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§ 20-4.10. Agreements to be written, filed and available for distribution. 
— All agreements, arrangements or declarations or amendments thereto shall 
be in writing and shall be filed in the office of the Commissioner. Copies thereof 
shall be made available by the Commissioner upon request and upon payment 
of a fee therefor in an amount necessary to defray the costs of reproduction 
thereof. (1961, c. 642, s. 1.) 

§ 20-4.11. Reciprocity agreements in effect at time of Article. — All 
reciprocity registration agreements, arrangements and declarations relating to 
vehicles in force and effect July 1, 1961, shall continue in force and effect until 
specifically amended or revoked as provided by law or by such agreements or 
arrangements. (1961, c. 642, s. 1.) 

§ 20-4.12. Article part of and supplemental to motor vehicle registration 
law. — This Article shall be, and construed as, a part of and supplemental to 
the motor vehicle registration law of this State. (1961, c. 642, s. 1.) 

§§ 20-4.13 to 20-4.17: Reserved for future codification purposes. 

ARTICLE 1B. 

Reciprocal Provisions as to Arrest of Nonresidents. 

§ 20-4.18. Definitions. — Unless the context otherwise requires, the 
following words and phrases, for the purpose of this Article, shall have the 
following meanings: 

(1) Citation. — Any citation, summons, ticket, or other document issued by 
a law-enforcement officer for the violation of a traffic law, ordinance, 
rule or regulation. 

(2) Collateral or Bond. — Any cash or other security deposited to secure 
an appearance following a citation by a law-enforcement officer. 

(3) License. — Any operator’s or chauffeur’s license or any other license, 
permit, or privilege to operate a motor vehicle. 

(4) Nonresident. — A person who is a resident of or holds a license issued 
by a reciprocating state. 

(5) Personal Recognizance. — A signed agreement by a nonresident that 
he will comply with the terms of the citation issued to him. 

(6) Reciprocating State. — Any state or other jurisdiction which extends by 
its laws to residents of North Carolina substantially the rights and 
privileges provided by this Article. 

(7) State. — The State of North Carolina. (19738, c. 736.) 

§ 20-4.19. Issuance of citation to nonresident; officer to report 
noncompliance. — (a) Notwithstanding other provisions of this Chapter, a law- 
enforcement officer observing a violation of this Chapter or other traffic 
pee UAHon by a nonresident shall issue a citation as appropriate and shall not, 
subject to the provisions of subsection (b) of this section, require such 
nonresident to post collateral or bond to secure appearance for trial, but shall 
accept such nonresident’s personal recognizance; provided, however, that the 
nonresident shall have the right upon request to post collateral or bond in a 
pene? provided by law and in such case the provisions of this Article shall not 
apply. 

(b) No nonresident shall be entitled to be released on his personal 
recognizance if the offense is one which would result in the suspension or 
revocation of a person’s license under the laws of this State. 

(c) Upon the failure of the nonresident to comply with the citation, the law- 
enforcement officer shall obtain a warrant for his arrest and shall report the 
noncompliance to the Department. The report of noncompliance shall clearly 
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identify the nonresident; describe the violation, specifying the section of the 
statute, code, or ordinance violated; indicate the location and date of offense; 
identify the vehicle involved; bear the signature of the law-enforcement officer; 
and Saale a copy of the personal recognizance signed by the nonresident. (1973, 
c. 736. 

§ 20-4.20. Department to transmit report to reciprocating state; 
suspension of license for noncompliance with citation issued by 
reciprocating state. — (a) Upon receipt of a report of noncompliance, the 
Department shall transmit a certified copy of such report to the official in charge 
of the issuance of licenses in the reciprocating state in which the nonresident 
resides or by which he is licensed. 

(b) When the licensing authority of a reciprocating state reports that a person 
holding a North Carolina license has failed to comply with a citation issued in 
such state, the Commissioner shall forthwith suspend such person’s license. The 
order of suspension shall indicate the reason for the order, and shall notify the 
person that his license shall remain suspended until he has furnished evidence 
satisfactory to the Commissioner that he has complied with the terms of the 
citation which was the basis for the suspension order by appearing before the 
nes to which he was cited and complying with any order entered by said 
tribunal. 

(c) A copy of any suspension order issued hereunder shall be furnished to the 
licensing authority of the reciprocating state. 

(d) The Commissioner shall maintain a current listing of reciprocating states 
hereunder. Such lists shall from time to time be disseminated among the 
appropriate departments, divisions, bureaus, and agencies of this State; the 
principal law-enforcement officers of the several counties, cities, and towns of 
this State; and the licensing authorities in reciprocating states. 

(e) The Commissioner shall have the authority to execute or make 
agreements, arrangements, or declarations to carry out the provisions of this 
Article. (1973, ¢. 736.) 

ARTICLE 2. 

Uniform Driver’s License Act. 

§ 20-5. Title of Article. — This Article may be cited as the Uniform Driver’s 
License Act. (1935, c. 52, s. 31.) 

Legislative Purpose. — This Article was 
designed under the police power in furtherance 
of the safety of the users of the State’s 
highways. Harrell v. Scheidt, 243 N.C. 735, 92 
S.E.2d 182 (1956). 
And Authority. — The General Assembly has 

full authority to prescribe the conditions upon 
which licenses to operate automobiles are 
issued, and to designate the agency through 
which, and the conditions upon which licenses, 
when issued shall be suspended or revoked. 

Honeycutt v. Scheidt, 254 N.C. 607, 119 S.E.2d 
777 (1961). 
Department Given Exclusive Power to Issue, 

Suspend and Revoke Licenses. — This Article 
vests exclusively in the State Department. of 
Motor Vehicles the issuance, suspension and 
revocation of licenses to operate motor vehicles. 
Honeycutt v. Scheidt, 254 N.C. 607, 119 S.E.2d 
777 (1961); Gibson v. Scheidt, 259 N.C. 339, 180 
S.E.2d 679 (1963). 

§ 20-6: Repealed by Session Laws 1973, c. 1330, s. 39. 

Cross Reference. — For definitions applicable 
throughout this Chapter, see § 20-4.01. 
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§ 20-7. Operators’ and chauffeurs’ licenses; expiration; examinations; fees. 
— (a) Except as otherwise provided in G.S. 20-8, no person shall act as or operate 
a motor vehicle over any highway in this State as a chauffeur unless such person 
has first been licensed as a chauffeur by the ita) under the provisions 
of this Article. Except as otherwise provided in G.S. 20-8, no person shall operate 
a motor vehicle over any highway in this State unless such person has first been 
licensed as an operator or a chauffeur by the Department under the provisions 
of this Article. Any person who takes up residence in this State on a permanent 
basis shall be exempt from the provisions of this subsection for a period of 30 
days from the date that residence is established, provided he is properly licensed 
in the jurisdiction of which he is‘a former resident. 

(b) Every application for an operator’s or chauffeur’s license shall be made 
upon the approved form furnished by the Department. 

(c) No person shall hereafter be issued an operator’s license until it is 
determined that such person is physically and mentally capable of safely 
operating motor vehicles over the highways of the State. In determining whether 
or not a person is physically and mentally capable of safely operating motor 
vehicles over the highways of the State, the Department a require such 
person to demonstrate his capability by passing an examination, which may 
include road tests, oral and in the case of literate applicants written tests, and 
tests of vision, as the Department may require. peed however, that persons 
60 years of age and over, when being examined as herein provided, shall not 
be required to parallel park a motor vehicle as part of any such examination. 

(d) The Department shall cause each person who has heretofore been issued 
an operator’s license to be examined or reexamined, as the case may be, to 
determine whether or not such person is physically and mentally capable of 
safely operating motor vehicles over the highways of the State. Those persons 
found, as a result of such examination or reexamination, to be capable of safely 
operating motor vehicles over the highways of the State shall be reissued 
operators’ licenses; and those persons found to be incapable of safely operating 
motor vehicles over the highways of the State shall not be reniede operators’ 
licenses. The examination required by this subsection may include such road 
tests, oral and in the case of literate applicants written tests, and tests of vision, 
as the Department may require. The Department may once reissue operators’ 
licenses without examination to licensed operators who have passed an 
operator’s examination given by the Department subsequent to July 1, 1945, and 
prior to July 1, 1947. Provided, however, that persons 60 years of age and over, 
when being examined as herein provided, shall not be required to parallel park 
a motor vehicle as part of any such examination. 

(e) The Department is hereby authorized to grant unlimited licenses or 
licenses containing such limitations as it may deem advisable. Such limitation 
or limitations shall be noted on the face of the license, and it shall be unlawful 
for the holder of a license so limited to operate a motor vehicle without eT 
with the limitations, and the operation of a motor vehicle without complying wit 
the limitations by a person holding a license with such limitations shall be the 
equivalent of operating a motor vehicle without a chauffeur’s or operator’s 
license. If any applicant shall suffer from any physical defect or disease which 
affects his or her operation of a motor vehicle, the Department may require to 
be filed with it a certificate of such applicant’s condition signed by some medical 
authority of the applicant’s community designated b the Department. This 
certificate shall in all cases be treated as confidential. Nothitie in this subsection 
shall be construed to prevent the Department from refusing to issue a license, 
either limited or unlimited, to any person deemed to be incapable of operating 
a motor vehicle with safety to himself and to the public: Provided, that nothing 
herein shall prohibit deaf persons from operating motor vehicles who in every 
other way meet the requirements of this section. 

412 



§ 20-7 CH. 20. MOTOR VEHICLES § 20-7 

(f) The operators’ licenses issued under this section shall automatically expire 
on the birthday of the licensee in the fourth year following the year of issuance; 
and no new license shall be issued to any operator after the expiration of his 
license until such operator has again passed the examination specified in this 
section. Any operator may at any time within 60 days prior to the expiration of 
his license apply for a new license and if the applicant meets the requirements 
of this Article, the Department shall issue a new license to him. A new license 
issued within 60 days prior to the expiration of an applicant’s old license or within 
12 months thereafter shall automatically expire four years from the date of the 
expiration of the applicant’s old license. 
Any person serving in the armed forces of the United States on active duty 

and holding a valid operator’s license properly issued under this section and 
stationed outside the State of North Carolina may renew his license by making 
application to the Department by mail. Any other person, except a nonresident 
as defined in this Article, who holds a valid operator’s license issued under this 
section and who is temporarily residing outside North Carolina, may also renew 
by making application to the Department by mail. For purposes of this section 
“temporarily shall mean not less than 30 days continuous absence from North 
Carolina. In either case, the Department may waive the examination and color 
photograph ordinarily required for the renewal of an operator’s license, and ma 
Impose in lieu thereof such conditions as it may deem appropriate to <A; 
pewucuar application; provided that such license shall expire 30 days after 
icensee returns to North Carolina, and such license shall be designated as 
temporary. 

Provided further, that no person who applies for the renewal of his operator’s 
license shall be required to take a written examination or road test as a part of 
any such examination unless such person has been convicted of a traffic violation 
or had prayer for judgment continued with respect to any traffic violation within 
a four-year period immediately preceding the date of such person’s renewal 
application or unless such person suffers from a mental or physical condition 
which impairs his ability to operate a motor vehicle. 

(g) Every chauffeur’s license issued under this section shall automatically 
expire on the birthday of the licensee in the second year following the year of 
issuance and chauffeurs shall renew their licenses every two years after an 
examination which may include road tests, oral and, in the case of literate 
applicants, written tests, and tests of vision as the Department may require: 
Provided, that the Commissioner may, in proper cases, waive the examination 
required by this subsection: Provided, further, that no chauffeur’s license issued 
hereunder shall expire in less than six months from the date of issuance. 

(h) Upon receipt of information that the physical or mental condition of any 
on has changed since his or her examination for an operator’s or chauffeur’s 
icense and before a new examination is required by this section, the Department 
may, after 10 days’ written notice, require such person to take another 
examination to determine his or her capability to operate safely motor vehicles 
over the highways of the State. If such person is found to be capable of safely 
operating vehicles over the highways of the State, license shall be reissued to 
him or her and no fee shall be collected by the Department for such examination 
and reissuance of license. If such person is found to be incapable of safely 
operating vehicles over the highways of the State, no license shall be issued or 
reissued to him or her unless such person shall subsequently pass an 
examination given by the Department. 

(i) The fee for issuance or reissuance of an operator’s license shall be three 
dollars and twenty-five cents ($3.25) and the fee for issuance or reissuance of 
a chauffeur’s license shall be four dollars and seventy-five cents ($4.75). 

(i1) Any person whose operator’s or chauffeur’s license or other privilege to 
operate a motor vehicle in this State has been suspended, canceled or revoked 
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ptt to the provisions of this Chapter shall pay a restoration fee of ten 
ollars ($10.00) to the Department prior to the issuance to such person of a new 

Opera ne or chauffeur’s license or the restoration of such operator’s or 
chauffeur’s license or privilege, such restoration fee shall-be paid to the 
Department in addition to any and all fees which may be provided by law. 

(j) The fees collected under this section and G.S. 20-14 shall be placed in a 
special fund to be designated the “Operators’ and Chauffeurs’ License Fund’”’ 
and shall be used under the direction and supervision of the Assistant Director 
of the Budget for the administration of this section. 

(k) Any person operating a motor vehicle in violation of this section shall be 
guilty of a misdemeanor and upon conviction shall be punished as provided in 
this section. 

(1) Any person who, except for lack of instruction in operating a motor vehicle 
would be qualified to obtain an operator’s license under this Article, may apply 
for a temporary learner’s permit, and the Department shall issue such permit, 
entitling the applicant, while having such permit in his immediate possession, 
to drive a motor vehicle upon the highways for a period of six months. Any such 
learner’s permit may be renewed, or a new permit issued for an additional period 
of six months. Such person must, while operating a motor vehicle over the 
highways, be accompanied by a licensed operator or chauffeur who is actually 
occupying a seat beside the driver. 

(l-1) The Department upon receiving proper application may in its discretion 
issue a restricted instruction permit effective for a school year or a lesser period 
to an applicant who is enrolled in a driver training program as provided for in 
G.S. 20-88.1 even though the applicant has not yet reached the legal age to be 
eligible for an operator’s license. Such instruction permit shall entitle the 
permittee when he has such permit in his immediate possession to operate a 
motor vehicle subject to the restrictions imposed by the Department. The 
restrictions which the Department may impose on such permits include but are 
not limited to restrictions to designated areas and highways and restrictions 
prohibiting operation except when an approved instructor is occupying a seat 
beside the permittee. 

(m) The Department upon receiving proper application may in its discretion 
issue a restricted instruction permit effective for a school year or a lesser period 
to an applicant who is saree in a driver training program approved 9 the 
State Superintendent of Public Instruction even though the applicant has not 
yet reached the legal age to be eligible for an operator’s license. Such instruction 
permit shall entitle the permittee when he has such permit in his immediate 
possession to operate a motor vehicle subject to the restrictions imposed by the 
Department. The restrictions which the Department may impose on such permits 
include but are not limited to restrictions to designated areas and highways and 
restrictions prohibiting operation except when an approved instructor is 
occupying a seat beside the permittee. 

(n) Every operator’s or chauffeur’s license issued by the Department shall 
bear thereon the distinguishing number assigned to the licensee and color 
photograph of the licensee of a size approved by the Commissioner and shall 
contain the name, age, residence address and a brief description of the licensee, 
who, for the purpose of identification and as a condition precedent to the validity 
of the license, immediately upon receipt thereof, shall endorse his or her regular 
signature in ink upon the same in the space provided for that purpose unless 
a facsimile of his or her signature appears thereon; provided the requirement 
that a color photograph of the licensee appear on the Mearia may be waived b 
the Commissioner upon satisfactory Sedo? that the taking of such Hotontath 
violates the religious convictions of the licensee. Such license shall be carried 
by the licensee at all times while engaged in the operation of a motor vehicle. 
owever, no person charged with failing to so carry such license shall be 
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convicted, if he produces in court an operator’s or chauffeur’s license theretofore 
issued to him and valid at the time of his arrest. 

(0) Any person convicted of violating any provision of this section shall be 
guilty of a misdemeanor and punished in the discretion of the court: Provided, 
that no person shall be convicted of operating a motor vehicle without an 
operator’s or chauffeur’s license if he produces in court at the time of his trial 
upon such charge an expired operator’s or chauffeur’s license and a renewal 
operator’s or chauffeur’s license issued to him within 30 days of the expiration 
date of the expired license and which would have been a defense to the charge 
had it been issued prior to the time of the alleged offense. (1935, c. 52, s. 2; 1948, 
meee io1, Ss. 1; 1947, c. 1067,'s. 10; 1949, ¢. 5835,"ssa99103c) 826, ss 1, 
2; 1951, c. 542, ss. 1, 2; c. 1196, ss. 1-3; 1958, cc. 839, 1284, 1311; 1955, c. 1187, 
ss. 2-6; 1957, c. 1225; 1963, cc. 754, 1007, 1022; 1965, c. 410, s. 5; 1967, c. 509; 
Menu eceioo C183, 8.1; c. 865; 1971; c. 158; 1973, ce. 73; 705; ¢. 1057) s7 1.) 

Cross Reference. — As to jurisdiction of 
prosecution under this section, see notes to §§ 
7A-271 and 7A-272. 

Editor’s Note. — The first 1973 amendment 
added the last sentence of subsection (a). 

The second 1973 amendment added the 
proviso to the first sentence of subsection (n). 

The third 1973 amendment, which expires 
June 1, 1977, added the third paragraph of 
subsection (f). 

Session Laws 1973, ¢. 1057, s. 2, provides: 
“The Department of Motor Vehicles shall 
monitor the occurrence of traffic violations 
within the State and submit yearly reports to the 
General Assembly. The effect of this act on the 
violation statistics of North Carolina drivers as 
of January 1, 1974, and each year thereafter 
shall be included in the yearly report to allow the 
objective evaluation of this act and its effect on 
North Carolina drivers.” 

For comment on the 1953 amendments, see 31 

N.C.L. Rev. 412 (1953). 
This section and § 20-35, being in pari 

materia, must be censtrued together, and, if 

possible, they must be reconciled and 
harmonized. State v. Tolley, 271 N.C. 459, 156 

S.E.2d 858 (1967). 
Subsection (il) of this section does not 

expressly extend the period of a suspension, 
cancellation or revocation; it merely provides 
for the payment of a fee for an administrative 
act by the Department. Ennis v. Garrett, 279 
N.C. 612, 184 S.E.2d 246 (1971). 

The contention that a revocation remains in 
effect not only throughout the period stated in 
the order of revocation but also until the person 
whose license was revoked applies for a 
restoration of his license and pays the 
restoration fee required by subsection (il) of this 
section is contrary to the definition of 
“revocation” in former § 20-6 [now in § 

20-4.01(36)]. Ennis v. Garrett, 279 N.C. 612, 184 

S.E.2d 246 (1971). 
Penalty. — Any person convicted of operating 

a motor vehicle over any highway in this State 
without having first been licensed as such 
operator, in violation of subsection (a) of this 
section, is guilty of a misdemeanor; and, under 
subsection (n) and § 20-35 (b), is subject to 
punishment by imprisonment for a term of not 
more than six months. The superior court, even 
if it has jurisdiction in other respects, has no 
authority to pronounce judgment imposing a 
prison sentence of two years for this criminal 
offense. State v. Wall, 271 N.C. 675, 157 S.E.2d 

363 (1967). 
Driving without License, Lesser Included 

Offense of Driving While License Suspended 
or Revoked. — See opinion of Attorney General 
to Mr. Charles B. Winberry, Chief District 

Prosecutor, Seventh Judicial District, 40 
N.C.A.G. 427 (1970). 

Driving without a License Is Negligence Per 

Se. — Under this section it is negligence per se 
for one to drive a motor vehicle without a license, 

but such negligence must be the proximate 
cause of injury in order to be actionable. Hoke 
v. Atlantic Greyhound Corp., 226 N.C. 692, 40 
S.E.2d 345 (1946). 

Applied in State v. Green, 266 N.C. 785, 147 
S.E.2d 377 (1966); State v. White, 18 N.C. App. 
31, 195 S.E.2d 576 (1978). 

Cited in State v. Payne, 213 N.C. 719, 197 S.E. 
573 (1938); Brown v. Fidelity & Cas. Co., 241 N.C. 
666, 86 S.E.2d 433 (1955); Beaver v. Scheidt, 251 
N.C. 671, 111 S.E.2d 881 (1960); Parks v. 
Washington, 255 N.C. 478, 122 8.E.2d 70 (1961); 
State v. White, 3 N.C. App. 31, 164 S.E.2d 36 
(1968); State v. Newborn, 11 N.C. App. 292, 181 
S.E.2d 214 (1971); State v. Baxley, 15 N.C. App. 
544, 190 S.E.2d 401 (1972). 

§ 20-8. Persons exempt from license. — The following are exempt from 
license hereunder: 
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(1) Any person while operating a motor vehicle the property of, and in the 
service of the armed forces of the United States. This shall not be 
construed to exempt any chauffeurs or operators of the United States 
Civilian Conservation Corps motor vehicles; 

(2) Any person while driving or operating any road machine, farm tractor, 
or implement of husbandry temporarily operated or moved on a 
highway; 

(3) A nonresident who is at least 16 years of age and who has in his 
immediate possession a valid operator’s license issued to him in his 
home state or country, may operate a motor vehicle in this State only 
as an operator; 

(4) A nonresident who is at least 18 years of age and who has in his 
immediate possession a valid chauffeur’s license issued to him in his 
home state or country may operate a motor vehicle in this State either 
as an operator or chauffeur; 

(5) Any nonresident who is at least 18 years of age, whose home state or 
country does not require the licensing of operators may operate a motor 
vehicle as an operator only, for a period of not more than 90 days in 
any calendar year if the motor vehicle so operated is duly registered 
in the home state or country of such nonresident; 

(6) Any nonresident who is at least 18 years of age, whose home state or 
country does not require the licensing of chauffeurs may operate a 
motor vehicle as a chauffeur for a period of not more than 10 days in 
any calendar year if the motor vehicle so operated is duly registered 
in the home state or country of such nonresident. (1935, c. 52, s. 3; 1968, 
ec: L175 SOT ae OLE) 

Editor’s Note. — The 1973 amendment Attorney General to LTC Charles B. Pierce, N.C. 
substituted “armed forces” for “Army, Navy or State Highway Patrol, 41 N.C.A.G. 832 (1972). 
Marine Corps” in subdivision (1). Quoted, as to subdivision (2), in Brown v. 
Exemption for One Driving Farm Tractor Fidelity & Cas. Co., 241 N.C. 666, 86 S.E.2d 433 

Applies Only to One Actually Engaged in (1955). 

Farming Operations. — See opinion of 

§ 20-9. What persons shall not be licensed. — (a) An operator’s license shall 
not be issued to any person under the age of 16 years, and no chauffeur’s license 
Shall be issued to any person under the age of 18 years. 

(b) The Department shall not issue an operator’s or chauffeur’s license to any 
person whose license, either as operator or chauffeur, has been suspended or 
revoked during the period for which the license was suspended or revoked. 

(c) The Department shall not issue an operator’s or chauffeur’s license to any 
pean who is an habitual drunkard or is an habitual user of narcotic drugs or 
arbiturates, whether or not such use be in accordance with the prescription of 

a physician. 
(d) No operator’s or chauffeur’s license shall be issued to any applicant who 

has been previously adjudged insane or an idiot, imbecile, or feebleminded, and 
who has not at the time of such application been restored to competency by 
judicial decree or released from a hospital for the insane or feebleminded upon 
a certificate of the superintendent that such person is competent, nor then unless 
the Department is satisfied that such person is competent to operate a motor 
vehicle with safety to persons and property. 

(e) The Department shall not issue an operator’s or chauffeur’s license to any 
person when in the opinion of the Department such person is afflicted with or 
suffering from such physical or mental disability or disease as will serve to 
prevent such person from exercising reasonable and ordinary control over a 
motor vehicle while operating the same upon the highways, nor shall a license 
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be issued to any person who is unable to understand highway warnings or 
direction signs. 

(f) The Department shall not issue an operator’s or chauffeur’s license to any 
person whose license or driving privilege is in a state of suspension or revocation 
in any secon, if the acts or things upon which the suspension or revocation 
in such other jurisdiction was based would constitute lawful grounds for 
suspension or revocation in this State had those acts or things been done or 
committed in this State. 

(g) The Department may issue an operator’s or chauffeur’s license to any 
applicant covered by subsection (e) of this section under the following conditions: 

(1) The Department may issue a license to any person who is afflicted with 
or suffering from physical or mental disability set out in subsection (e) 
of this section who is otherwise qualified to obtain a license, provided 
such person submits to the Department a certificate in the form 
prescribed in subdivision (2). Unless sooner revoked, suspended or 
cancelled, such license continues in force as long as the licensee 
Sar to the Department one year from the date of issuance of such 
icense and at yearly intervals thereafter a certificate in the form 
prescribed in subdivision (2), provided the Commissioner may require 
the submission of such certificate at six months intervals where in his 
Opinion public safety demands. In no event shall a license issued 
pursuant to this section be valid beyond the birthday of the licensee in 
the fourth year following the year of issuance, at which time the license 
is subject to renewal. 

(2) The Department shall not issue a license pursuant to this section unless 
the applicant has submitted to a physical examination by a physician 
or surgeon duly licensed to practice medicine in this State and unless 
such examining physician or surgeon has completed and signed the 
certificate required by subdivision (1). Such certificate shall be devised 
by the Commissioner with the advice of qualified experts in the field 
of diagnosing and treating physical and mental disorders as he may 
select to assist him and shall be designed to elicit the maximum medical 
information necessary to aid in determining whether or not it would be 
a hazard to public safety to permit the applicant to operate a motor 
vehicle, including, if such is the fact, the examining physician’s 
statement that the applicant is under medication and treatment and that 
such person’s physical or mental disability is controlled. The certificate 
shall contain a waiver of privilege and the recommendation of the 
examining physician to the Commissioner as to whether a license should 
be issued to the applicant. 

(3) The Commissioner is not bound by the recommendation of the examining 
physician but shall give fair consideration to such recommendation in 
exercising his discretion in acting upon the application, the criterion 
being whether or not, upon all the evidence, it appears that it is safe 
to permit the applicant to operate a motor vehicle. The burden of proof 
of such fact is upon the applicant. In deciding whether to issue or deny 
a license, the Commissioner may be guided by opinion of experts in the 
field of diagnosing and treating the specific physical or mental disorder 
suffered by an applicant and such experts may be compensated for their 
services on an equitable basis. The Commissioner may also take into 
consideration any other factors which bear on the issue of public safety. 

(4) Whenever a license is denied by the Commissioner, such denial may be 
reviewed by a reviewing board upon written request of the applicant 
filed with the Department within 10 days after receipt of such denial. 
The reviewing board shall consist of the Commissioner or his authorized 
representative and four persons designated by the chairman of the 
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Commission for Health Services. The- persons designated by the 
chairman of the Commission for Health Services shall be either 
members of the Commission for Health Services or physicians duly 
licensed to practice medicine in this State. The members so designated 
by the chairman of the Commission for Health Services shall receive 
the same per diem and expenses as provided by law for members of 
the Commission for Health Services, which per diem and expenses shall 

_ be charged to the same appropriation as per diems and expenses for 
members of the Commission for Health Services. The Commissioner or 
his authorized representative, plus any two of the members designated 
by the chairman of the Commission for Health Services, constitute a 
anarig The procedure for hearings authorized by this section shall be 
as follows: 

a. Applicants shall be afforded an opportunity for hearing, after 
reasonable notice of not less than 10 days, before the review board 
established by subdivision (4). The notice shall be in writing and 
shall be delivered to the applicant in person or sent by certified 
mail, with return receipt requested. The notice shall state the time, 
place, and subject of the hearing. 

b. The review board may compel the attendance of witnesses and the 
production of such books, records and papers as it desires at a 
hearing authorized by the section. Upon request of an applicant, 
a Subpoena to compel the attendance of any witness or a subpoena 
duces tecum to compel the production of any books, records, or 
papers shall be issued by the board. Subpoenas shall be directed 
to the sheriff of the county where the witness resides or is found 
and shall be served and returned in the same manner as a subpoena 
in a criminal case. Fees of the sheriff and witnesses shall be the 
same as that allowed in the district court in cases before that court 
and shall be paid in the same manner as other expenses of the 
Department of Motor Vehicles are paid. In any case of disobedience 
or neglect of any subpoena ened on any person, or the refusal 
of any witness to testify to any matters regarding which he may 
be lawfully interrogated, the district court or superior court where 
such disobedience, neglect or refusal occurs, or any judge thereof, 
on application by the board, shall compel obedience or punish as 
for contempt. 

c. A hearing may be continued upon motion of the applicant for good 
cause shown with approval of the board or upon order of the board. 

d. The board shall pass upon the admissibility of evidence at a hearing 
but the applicant affected may at the time object to the board’s 
ruling, and, if evidence offered by an applicant is rejected the party 
may proffer the evidence, and such proffer shall be made a part 
of the record. The board shall not be bound by common law or 

’ statutory rules of evidence which prevail in courts of law or ow 
and may admit and give probative value to evidence whic 
possesses probative value commonly accepted by reasonably 
prudent men in the conduct of their affairs. They may exclude 
incompetent, immaterial, irrelevant and unduly repetitious 
evidence. Uncontested facts may be stipulated by agreement 
between an applicant and the board and evidence relating thereto 
may be pout es All evidence, including records and documents 
in the possession of the Department of Motor Vehicles or the board, 
of which the board desires to avail itself shall be made a part of 
the record. Documentary evidence may be received in the form of 
copies or excerpts, or by incorporation by reference. The board 
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shall prepare an official record, which shall include testimony and 
exhibits. A record of the testimony and other evidence submitted 
shall be taken, but it shall not be necessary to transcribe shorthand 
notes or electronic recordings unless requested for purposes of 
court review. 

e. Every decision and order adverse to an applicant shall be in writing 
or stated in the record and shall be accompanied by findings of fact 
and conclusions of law. The findings of fact shall consist of a 
concise statement of the board’s conclusions on each contested 
issue of fact. Counsel for applicant, or applicant, if he has no 
counsel, shall be notified of the board’s decision in person or by 
registered mail with return receipt requested. A copy of the board’s 
decision with accompanying findings and conclusions shall be 
delivered or mailed upon request to applicant’s attorney of record 
or to applicant, if he has no attorney. 

f. Actions of the reviewing board are subject to judicial review as 
provided under Chapter 150[A] of the General Statutes. 

g. An applicant or licensee who has been denied a license pursuant to 
a hearing before the board may not file a new application until the 
expiration of two years after the date of such denial by the board. 

h. All records and evidence collected and compiled by the Department 
and the reviewing board shall not be considered public records 
within the meaning of Chapter [section] 182-1, and following, of the 
General Statutes of North Carolina and may be made available to 
the public only upon an order of a court of competent jurisdiction. 
All information furnished by or on behalf of an applicant under this 
section shall be without prejudice and shall be for the use of the 
Department, the reviewing board or the court in administering this 
section and shall not be used in any manner as evidence, or for any 
other purposes in any trial, civil or criminal. 

(h) The Department shall not issue an operator’s or chauffeur’s license to an 
applicant who is the holder of any license to drive issued by another state, district 
or territory of the United States and currently in force, unless the applicant 
surrenders such license or licenses; provided, this section shall not apply to 
nonresident military personnel or members of their househeld. (1935, c. 52, s. 
Serer 42, §, 0; 1953, ¢) 173; 1955, c. 1187, s..7; 1967, cc: 961, 966; 1971 c. 
meeeecraeo es. 11; 1973)-cc. 135, 4415.¢//476)'s. 128;-c. 1331, s. 8:) 

Editor’s Note. — The first 1973 amendment For note on reporting patients for review of 
added subsection (h). 

The second 1973 amendment substituted 
“suspended or revoked during the period for 
which the license was suspended or revoked” for 
“revoked under the provisions of this Article, 
until the expiration of one year after such license 
was revoked” at the end of subsection (b). 

The third 1973 amendment substituted 
“Commission for Health Services” for “State 
Board of Health” throughout the introductory 
paragraph of subdivision (g)(4). 

Pursuant to Session Laws 1973, ¢. 1831, s. 3, 
the reference to Chapter 150[A] has been 
substituted for a reference to Article 33 of 
Chapter 143 in paragraph f of subdivision (g)(4). 

The word “section” in brackets in paragraph 
h of subdivision (4), subsection (g), is suggested 
as a correction of ‘chapter,’ which appears in 
the 1967 Session Laws. 

driver’s license, see 48 N.C.L. Rev. 1003 (1970). 

Epilepsy. — Prior to 1967, subsection (d) of 
this section prohibited the licensing of anyone 
who had been diagnosed as having grand mal 
epilepsy. In 1967 this section was amended to 
delete the words “grand mal epileptic.” Ormond 
v. Garrett, 8 N.C. App. 662, 174 S.E.2d 371 

(1970). 

Where the Medical Review Board found as a 
fact that the petitioner had been suffering from 
epilepsy since 1951 but that his condition was 
controlled medically, and then proceeded to deny 
him driving privileges without making a finding 
that the petitioner is afflicted with or suffering 
from “such physical or mental disability or 
disease as will serve to prevent such person from 
exercising reasonable and ordinary control over 
a motor vehicle while operating the same upon 
the highways,” the Board was without authority 

419 



§ 20-10 CH. 20. MOTOR VEHICLES § 20-11 

to deny the petitioner his driving privileges. person was aresident of the other state and was 
Ormond v. Garrett, 8 N.C. App. 662, 174 S.E.2d subject to and controlled by the laws of that 
371 (1970). state at the time the offense was committed. 

Out-of-State Suspension as Basis for Parks v. Howland, 4 N.C. App. 197, 166 S.E.2d 
Revocation. — Under this. section the 701 (1969). 

Department of Motor Vehicles must apply the Cited in Hoke v. Atlantic Greyhound Corp., 
period of revocation of the other state, since the 226 N.C. 692, 40 S.E.2d 345 (1946). 

§ 20-10. Age limits for drivers of public passenger-carrying vehicles. -— It 
shall be unlawful for any person, whether licensed under this Article or not, who 
is under the age of 18 years to drive a motor vehicle while in use as a public 
passenger-carrying vehicle. For purposes of this section, an ambulance when 
operated for the purpose of transporting persons who are sick, injured, or 
otherwise incapacitated shall not be treated as a public passenger-carrying 
vehicle. 

No person 14 years of age or under, whether licensed under this Article or 
not, shall operate any road machine, farm tractor or motor driven implement 
of husbandry on any highway within this State. Provided any person may 
operate a road machine, farm tractor, or motor driven implement of husbandr 
upon a highway adjacent to or running in front of the land upon which suc 
person lives when said person is actually engaged in farming operations. (1935, 
ce: §23:s. 5; 1951, e164; 96 tichs4s wsad 197i. cil 2a ess) 

Local Modification. — Cumberland: 1965, c. 
1452).82'8. 

§ 20-11. Application of minors. — (a) The Department shall not grant the 
application of any minor between the ages of 16 and 18 years for an operator’s 
license or a learner’s permit unless such application is signed both by the 
applicant and by the parent, guardian, husband, wife or employer of the 
applicant, or, if the applicant has no parent, guardian, husband, wife or employer 
residing in this State, by some other responsible adult person. It shall be 
unlawful for any person to sign the application of a minor under the provisions 
of this section when such application misstates the age of the minor and any 
person knowingly violating this provision shall be guilty of a misdemeanor. 

The Department shall not grant the application of any minor between the ages 
of 16 and 18 years for an operator’s license unless such minor presents evidence 
of having satisfactorily completed the driver training and safety education 
courses offered at the public high schools as provided in G.S. 20-88.1 or upon 
having satisfactorily completed a course of driving instruction offered at a 
licensed commercial driver training school or an approved nonpublic secondary 
school, provided instruction offered in such schools shall be approved by the 
State Commissioner of Motor Vehicles and the State Superintendent of Public 
Instruction and all expenses for such instruction shall be paid by the persons 
enrolling in such courses and/or by the schools offering them. 

(b) The Department may grant an application for a limited learner’s permit 
of any minor under the age of 16, who otherwise meets the requirements of 
licensing under this section, when such application is signed by both the 
applicant and his or her parent or guardian or some other responsible adult with 
whom the applicant resides and is approved by the Department of Motor 
Vehicles. Such limited learner’s permit shall entitle the applicant, while having 
such permit in his immediate possession, to drive a motor vehicle upon the 
highways for a period of six months, while such minor is accompanied by a 
parent, guardian, or other person approved by the Department, who is licensed 
under this Chapter to Ppene ts a motor vehicle and who is actually occupying a 
seat beside the driver. Provided, however, a limited learner’s permit as herein 
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provided shall be issued only to those applicants who have reached the age of 
15 seat In the event a minor who has been issued a limited learner’s permit 
under this subsection operates a motor vehicle in violation of any provision 
herein, the permit shall be cancelled. 

Provided a driver who holds a learner’s permit only shall not be deemed a male 
operator under age 25 for the purpose of determining the insurance eee 

i rate for persons insured under automobile property damage and bod y injury 
liability insurance policies. (1985, c. 52, s. 6; 1958, c. 355; 1955, c. 1187, s. 8; 1963, 
Seponenee, 2A; 1965, ¢c. 410, s. 3; ¢. 1171; 1967, c. 694; 1969,"e°87 P1973") 191; 
Bee, coos, Ss. 1, 2.) 

Editor’s Note. — The first 1973 amendment 
substituted “15 years” for ‘fifteen and one-half 
years” at the end of the third sentence of the 
first paragraph of subsection (b), and added to 
that paragraph a sentence identical to the second 
paragraph of the subsection as set out above. 

The second 1973 amendment rewrote the first 

change made in the third sentence by the first 
1973 amendment, and added the second 
paragraph of subsection (b), which is identical to 
the sentence added to the first paragraph by the 
first amendment. 

Subsection (b) is set out above as it appears 
in the second 1973 amendatory act. 

paragraph of subsection (b), incorporating the 

§ 20-11.1: Repealed by Session Laws 1965, c. 410, s. 4. 

§ 20-12. Instruction. — Any licensed operator or chauffeur may instruct a 
person who is 16 or more years of age in the operation of a motor vehicle. Any 
person so instructing another shall be seated as to be within reach of the controls 
of the motor vehicle and shall be responsible for the operation thereof. (1935, 
G.D2, 8.71; 1953; c. 356.) 

§ 20-13. Mandatory revocation of license of provisional licensee. — (a) The 
operator’s license of any person shall be suspended by the Department without 
preliminary hearing upon notice to the Department of such person’s conviction 
of a motor vehicle moving violation, as specified in subsection (b), committed 
while such person was still a provisional licensee. A provisional licensee is any 
licensee who has not attained his eighteenth birthday. A motor vehicle moving 
violation, as used herein, does not include any of those offenses for which no 
points under the point system may be assessed by specific reference in G.S. 
20-16(c), nor does the term include those equipment violations specified in Part 
9 of Article 3 of this Chapter. 

(b) The basis for departmental action, and the period of suspension, shall be 
as follows: 

(1) For conviction of a second motor vehicle moving violation, in any 12- 
month period, 30 days; 

(2) For ee of a third such violation, in any 12-month period, three 
months; 

(3) For conviction of a fourth such violation, in any 12-month period, one 
year. 

After the expiration of six months of any suspension hereunder, the 
parent or someone standing in loco parentis of the provisional licensee 
may request a hearing for the purpose of obtaining a license upon a 
probationary status. 

If such provisional licensee demonstrates to the Department that his 
conduct and attitude is such as to entitle him to favorable consideration, 
the Department may rescind the remainder of the suspension and allow 
such provisional licensee to operate motor vehicles under his provisional 
license in a probationary status. Such provisional licensee must agree 
in writing to accept such terms and conditions as the Department may 
see fit to impose during the term of probation. 
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(c) In the event of conviction of two or more motor vehicle moving offenses 
committed on a single occasion, a licensee shall be charged, for purposes of this 
section, with only one moving offense. 

(d) The suspension Pyeided for in this section shall be in addition to any other 
remedies which the Department may have against a licensee under other 
provisions of law; however, when the license of any person is subject to 
suspension under this section and at the same time is also subject to suspension 
or revocation under other provisions of law, such suspensions or revocations 
shall run concurrently. \ 

(e) For the purpose of this section the word “conviction” shall include a plea 
of guilty or nolo contendere, or a determination of guilty by a jury or by a court, 
rit includes a forfeiture of bail or collateral deposited to secure appearance 
in court of the defendant, unless the forfeiture has been vacated. The provisions 
of this section shall not apply if prayer for judgment is continued upon 
conviction. 

(f) Upon receipt of notice on conviction of a licensee’s first motor vehicle 
moving offense, committed while such licensee was a provisional licensee, the 
Department shall mail to the licensee at his last known address a letter of 
warning, but failure of the licensee to receive such letter of warning shall not 
prevent the suspension of his license under this section. 

(z) Operators whose licenses have been suspended under the provisions of 
this section shall not be required to maintain proof of financial responsibility 
upon reissuance of the license solely because of suspension pursuant to this 
section, except as provided under Article 18 of this Chapter. The registered 
owner’s liability insurance policy shall insure said licensee who is a member of 
said registered owner’s household or anyone who is in lawful possession of said 
automobile. (1963, c. 968, s. 1; 1965, c. 897; 1967, c. 295, s. 1; 1971; ¢. 120, ssi 1, 
2; 1973; c. 439.) 

Editor’s Note. — The 1973 amendment added, Operation of Vehicle with Improper 
at the end of the last sentence of subsection (a), 

“nor does the term include those equipment 
violations specified in Part 9 of Article 3 of this 
Chapter.” 

Taillights Is a Moving Violation. — See opinion 
of Attorney General to Mr. Henry M. 
Whitesides, Fourteenth Solicitorial District, 41 
N.C.A.G. 211 (1971). 

Revocation under this section is mandatory 

and not subject to court review. Wing v. 
Godwin, 271 N.C. 426, 156 S.E.2d 683 (1967). 

§ 20-13.1. Revocation of license of provisional licensee upon conviction of 
moving violation in connection with accident resulting in personal injury or 
property damage. — The operator’s license of a provisional licensee as defined 
in G.S. 20-13 may be suspended by the Department for a period of 60 days upon 
notice of such licensee’s conviction of one motor vehicle moving violation in 
connection with a motor vehicle accident resulting in personal injury or property 
damage of more than three hundred dollars ($300.00). Upon suspending any 
license as herein provided, the Department shall immediately notify the licensee, 
in writing, and, upon the request of the licensee’s parent or guardian or someone 
standing in loco parentis to the child, afford him an opportunity for a hearing 
as early as practical within 20 days after receipt of the request in the county 
wherein the licensee resides or at some other place mutually agreed upon. Upon 
such hearing, the duly authorized agents of the Department may administer 
oaths and issue subpoenas for the attendance of witnesses and the production 
of relevant documents and may require reexamination. Upon such hearing, the 
pf eschataa pe a eat modify or affirm its order of suspension. (1967, c. 295, 
S241 iis G : 
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§ 20-14. Duplicate licenses. — In the event that an operator’s or chauffeur’s 
license is lost or destroyed, or if it is necessary to change the name or address 
thereon, the person to whom the license is issued may, upon payment of a fee 
of one dollar ($1.00) and upon furnishing proof satisfactory to the Department 
that the license has been lost or destroyed, or that the person’s name or address 
has been changed, obtain a duplicate or substitute license. (1935, c. 52, s. 9; 1943, 
Peay eee OO9,.¢c. 783, S. 2. 

Quoted in State v. Teasley, 9 N.C. App. 477, 
176 S.E.2d 838 (1970). 

§ 20-15. Authority of Department to cancel license. — (a) The Department 
shall have authority to cancel any operator’s or chauffeur’s license upon 
ee that the licensee was not entitled to the issuance thereof hereunder, 
or that said licensee failed to give the required or correct information in his 
application, or committed fraud in making such application. 

b) Upon such cancellation, the licensee must surrender the license so 
cancelled to the Department. (1935, c. 52, s. 10; 1948, c. 649, s. 3.) 

Quoted in Parks v. Howland, 4 N.C. App. 197, 
166 S.E.2d 701 (1969). 

§ 20-16. Authority of Department to suspend license. — (a) The Department 
shall have authority to suspend the license of any operator or chauffeur with 
or without preliminary hearing upon a showing by its records or other 
satisfactory evidence that the licensee: 

(1) Has committed an offense for which mandatory revocation of license 
is required upon conviction; 

(2) Has been involved as a driver in any accident resulting in the death or 
ersonal injury of another or serious property damage, which accident 

is obviously the result of the negligence of such driver, and where such 
property damage has not been compensated for; 

(3) Is an habitually reckless or negligent driver of a motor vehicle; 
(4) Is incompetent to drive a motor vehicle; 
(5) Has, under the provisions of subsection (c) of this section, within a 

three-year period, accumulated 12 or more points, or eight or more 
points in the three-year period immediately following the reinstatement 
of a license which has been suspended or revoked because of a 
conviction for one or more traffic offenses; 

(6) Has made or permitted an unlawful or fraudulent use of such license 
or a learner’s permit, or has displayed or represented as his own, a 
license or learner’s permit not issued to him; 

(7) Has committed an offense in another state, which if committed in this 
State would be grounds for suspension or revocation; 

(8) Has been convicted of illegal transportation of intoxicating liquors; 
(9) Has, within a period of 12 months, been convicted of two or more charges 

of speeding in excess of 55 and not more than 80 miles per hour, or of 
one or more charges of reckless driving and one or more charges of 
speeding in excess of 55 and not more than 80 miles per hour; 

(10) Has been convicted of operating a motor vehicle at a speed in excess 
of 75 miles per hour on a public road or highway where the maximum 
speed is less than 70 miles per hour; 

(10a) Has been convicted of operating a motor vehicle at a speed in excess 
of 80 miles per hour on a public highway where the maximum speed 
is 70 miles per hour; or 
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(11) Has been sentenced by a court of record and all or a part of the sentence 
has been suspended and a condition of suspension of the sentence is 
ae the operator or chauffeur not operate a motor vehicle for a period 
of time. . 

(b) Pending an appeal from a conviction of any violation of the motor vehicle 
laws of this State, no driver’s or chauffeur’s license shall be suspended by the 
Department of Motor Vehicles because of such conviction or because of evidence 
of the commission of the offense for which the conviction has been had. 

(c) The Department shall maintain a record of convictions of every person 
licensed or required to be licensed under the provisions of this Article as an 
operator or chauffeur and shall enter therein records of all convictions of such 
persons for any violation of the motor vehicle laws of this State and shall assign 
to the record of such person, as of the date of commission for the offense, a 
number of points for every such conviction in accordance with the following 
schedule of convictions and points, except that points shall not be assessed for 
convictions resulting in suspensions or revocations under other provisions of 
laws: Further, any points heretofore charged for violation of the motor vehicle 
inspection laws shall not be considered by the Department of Motor Vehicles 
as a basis for suspension or revocation of operator’s or chauffeur’s license: 

Schedule of Point Values 

Passing stopped school:bus |...) 2. Dies. 4209.19 2 5 
Reckless driving ... 6:0... 2.0 S981. C01.0 20. OS Se 4 
Hit and run, property damage only 2.0. ...0. 0. 29 4 
Following too close ........... ee 8 Pes we ele eae en 4 
Driving on wrong side of road) 202 ..0. 20900 0, DE ee 4 
Illegal passing .. 2... ee ee we cle e ny lee ten eee 4 
Running through stop sign ss...) 1 JO) &. 98.2 3 
Speeding in excess of 55 miles per hour .............-.eeeceeeees 3 
Failing to yield nght-of-way .... 00. 9..40 2) SAO A 3 
Running through red light’... $204..9% DRA Pee 3 
No operator’s license or license expired more than one year .......... 3 
Failure to stop for siren ..2 5.05. 027.48 OYE) ON DR 3 
Driving through safety zone / 2... V4 2) .2.o@s.. 4 3 
No liability insurance . 2... 00) OV Oe) oT, 3 
Failure to report accident where such report is required ............ 3 
All other moving violations’ » .)...°) . 190%..09) 2 O00, SP 2 
The [above] provisions of this subsection shall only apply to violations and 

convictions which take place within the State of North Carolina. 
No points shall be assessed for conviction of the following offenses: 

Overloads 
Over length 
Over width 
Over height 
Illegal parking 
Carrying concealed weapon 
Improper plates 
Improper registration 
Improper muffler 
Public drunk within a vehicle 
Possession of liquor 
Improper display of license plates or dealers’ tags 
Unlawful display of emblems and insignia 
Failure to display current inspection certificate. 
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In case of the conviction of a licensee of two or more traffic offenses 
committed on a single occasion, such licensee shall be assessed points for one 
offense only and if the offenses involved have a different point value, such 
licensee shall be assessed for the offense having the greater point value. 
Upon the restoration of the license or driving privilege of such person whose 

license or driving privilege has been suspended or revoked because of conviction 
for a traffic offense, any points that might previously have been accumulated 
in the driver’s record shal be cancelled. 
Whenever a licensee accumulates as many as four points hereunder, the 

Department shall mail a letter of warning to the licensee at his last known 
address, but failure to receive such warning letter shall not prevent a suspension 
under this subsection. Whenever any licensee accumulates as many as seven 
oints or accumulates as many as four points during a three-year period 

immediately following reinstatement of his license after a period of suspension 
or revocation, the Department may request the licensee to attend a conference 
regarding such licensee’s driving record. The Department may also afford any 
licensee who has accumulated as many as seven points or any licensee who has 
accumulated as many as four points within a three-year period immediately 
following reinstatement of his license after a period of suspension or revocation 
an opportunity to attend a driver IRECLEMenL clinic operated by the 
Department and, upon the successful completion of the course taken at the clinic, 
three points shall ie deducted from the licensee’s conviction record; provided, 
that only one deduction of points shall be made on behalf of any licensee within 
any 10-year period. 
When a license is suspended under the point system provided for herein, the 

first such suspension shall be for not more than 60 days; the second such 
suspension shall not exceed six months and any subsequent suspension shall not 
exceed one year. 
Whenever the operator’s or chauffeur’s license of any person is subject to 

Suspension under this subsection and at the same time also subject to suspension 
or revocation under other provisions of laws, such suspensions or revocations 
shall run concurrently. 

In the discretion of the Department, a period of probation not to exceed one 
year may be substituted for suspension or for any unexpired period of 
suspension under subsections (a)(1) through (a)(10a) of this section. Any violation 
of probation during the probation aviod shall result in a suspension for the 
unexpired remainder of the suspension period. Any accumulation of three or 
more points under this subsection during a period of probation shall constitute 
a violation of the condition of probation. 

(d) Upon suspending the license of any person as hereinbefore in this section 
authorized, the Department shall immediately notify the licensee in writing and 
upon his request shall afford him an opportunity for a hearing, unless a 
preliminary hearing was held before his license was suspended, as early as 
practical within not to exceed 20 days after receipt of such request in the county 
wherein the licensee resides unless the Department and the licensee agree that 
such hearing may be held in some other county, and such notice shall contain 
the provisions of this section printed thereon. Upon such hearing the duly 
authorized agents of the Department may administer oaths and may issue 
subpoenas for the attendance of witnesses and the production of relevant books 
and © a and may require a reexamination of the licensee. Upon such hearing 
the Department shall either rescind its order of suspension, or good cause 
appearing therefor, may extend the suspension of such license. Provided further 
upon such hearing, preliminary or otherwise, involving subsections (a)(1) 
through (a)(10a) of this section, the Department may for good cause appearing 
in its discretion substitute a period of probation not to exceed one year for the 
suspension or for any unexpired period of suspension. Probation shall mean any 
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written agreement between the suspended driver and a duly authorized 
representative of the Department and such period of probation shall not exceed 
one year, and any violation of the probation agreement during the probation 
period shall result in a suspension for the unexpired remainder of the suspension 
period. The authorized agents of the Department shall have the same powers 
in connection with a preliminary hearing Ls to suspension as this subsection 
provided in connection with hearings held after suspension. (1985, c. 52, s. 11; 
1947, c. 893, ss. 1, 2; c. 1067, s. 13; 1949}'¢. 873 yss. 1,2; ci 1032 ase Zee 
450; 1955, c. 1152, s. 15; c. 1187, ss. 9-12; 1957, c..499,.s..1; 1959, c 1242eesmia2: 
1961, c. 460, ss. 1, 2(a); 1963, c. 1115; 1965, c. 130; 1967, c. 16; 197i penzaAas: 
1, 2; c. 793, ss. 1, 2; c¢. 1198, ss. 1, 2;.1973, ¢c. .16;.c. 17,;.ssi led) 

Cross References. — As to period of 
suspension or revocation, see § 20-19. And see 
note to § 20-17. 

Editor’s Note. — The first 1973 amendment 
substituted “80” for “75” in two places in 
subdivision (a)(9). 

The second 1973 amendment substituted “a 
period of probation not to exceed one year” for 
‘‘a one-year period of probation” in the first 
sentence of the last paragraph of subsection (c) 
and “subsections (a)(1) through (a)(10a) of this 
section’ for “G.S. 20-16(a)(1) through G:S. 

20-16(a)(10) inclusive” in the first sentence of the 
last paragraph of subsection (c) and in the fourth 
sentence of subsection (d), and substituted 

“suspension period” for “probation period” at 
the end of the second sentence of the last 
paragraph of subsection (c) and at the end of the 
fifth sentence of subsection (d). The amendment 
also inserted “or” preceding ‘“‘for suspension”’ 
near the beginning of the last paragraph of 
subsection (c), substituted “not exceed one year” 

for “be for one year” in the fifth sentence of 
subsection (d) and made minor changes in 

wording in subsection (d). 

For brief discussion of the 1949 amendments, 
see 27 N.C.L. Rev. 371, 372. For article on 
administrative hearing for suspension _ of 
driver’s license, see 30 N.C.L. Rev. 27 (1951). 

Former Subdivision (a)(5) Unconstitutional. 
— Before its amendment in 1959, subdivision 

(a)(5) of this section provided for suspension of 
the license of a driver who was “an habitual 
violator of the traffic laws.” This provision was 
held to be an unconstitutional grant of 
legislative power to the Department of Motor 
Vehicles, since it did not contain any fixed 
standard or guide to which the Department must 
conform but on the contrary left it to the sole 
discretion of the Commissioner of the 
Department to determine when a driver was an 
habitual violator of the traffic laws. Harvel v. 
Scheidt, 249 N.C. 699, 107 S.E.2d 549 (1959), 
holding also that a point system set up and used 
by the Department did not furnish an adequate 
standard or guide. 

Operation of Motor Vehicle on Highway Is 
a Personal Privilege. — A license to operate 
motor vehicles on the public highways of North 

Carolina is a personal privilege and property 
right which may not be denied a citizen of this 
State who is qualified therefor under its 
statutes. In re Donnelly, 260 N.C. 375, 132 

S.E.2d 904 (1968). 

Albeit a Conditional One. — The right of a 
citizen to travel upon the public highways is a 
common right, but the exercise of that right may 
be regulated or controlled in the interest of 
public safety under the police power of the State. 
The operation of a motor vehicle on such 
highways is not a natural right. It is a 
conditional privilege, which may be suspended or 
revoked under the police power. Honeycutt v. 
Scheidt, 254 N.C. 607, 119 S.E.2d 777 (1961). 

And Licensee May Not Be Deprived of Such 
Privilege except as Provided by Statutes. — A 
license to operate a motor vehicle may be 
suspended or revoked only in accordance with 
statutory provisions as they are written and 
construed in this jurisdiction. In re Donnelly, 260 
N.C. 375, 182 S.E.2d 904 (1968). 

A license to operate a motor vehicle is a 
privilege in the nature of a right of which the 
licensee may not be deprived save in the manner 
and upon the conditions prescribed by statute. 
Gibson v. Scheidt, 259 N.C. 339, 180 S.E.2d 679 
(1963). 

Power to suspend or revoke a driver’s 
license is exclusively in the Department of 
Motor Vehicles, subject to review by the 
superior court. State v. Warren, 230 N.C. 299, 52 
S.E.2d 879 (1949). 

When a person is convicted of a criminal 
offense, the court has no authority to pronounce 
judgment suspending or revoking his operator’s 
license or prohibiting him from operating a 
motor vehicle during a specified period. State v. 
Cole, 241 N.C. 576, 86 S.E.2d 203 (1955). 

Discretionary suspensions and revocations of 
licenses by the Department of Motor Vehicles 
are reviewable under § 20-25, but mandatory 
revocations under § 20-17 are not so reviewable. 
In re Wright, 228 N.C. 584, 46 S.E.2d 696 (1948). 
See State v. Cooper, 224 N.C. 100, 29 S.E.2d 18 
(1944); Winesett v. Scheidt, 239 N.C. 190, 79 
S.E.2d 501 (1954); Fox v. Scheidt, 241 N.C. 31, 84 
S.E.2d 259 (1954); State v. Cole, 241 N.C. 576, 86 
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S.E.2d 203 (1955); Harrell v. Scheidt, 243 N.C. 
735, 92 S.E.2d 182 (1956). 
Judgment in Excess of Jurisdiction of Court. 

— A judgment of the superior court requiring 
a defendant to surrender his license to drive a 
motor vehicle and prohibiting him from 
operating such vehicles for a specified period is 
in excess of the jurisdiction of such court and is 
void. State v. Cooper, 224 N.C. 100, 29 S.E.2d 18 
(1944). 
A provision in a judgment in a prosecution for 

violation of a statutory provision regulating the 
operation of motor vehicles, that defendant’s 
license be surrendered and that defendant not 
operate a motor vehicle on the public highways 
for a stipulated period, is void and will be 
stricken on appeal. State v. Warren, 230 N.C. 
299, 52 S.E.2d 879 (1949). 

Suspension of License a Civil Proceeding. — 
A proceeding to suspend an operator’s license 
under this section is civil and not criminal in its 
nature. Honeycutt v. Scheidt, 254 N.C. 607, 119 
S.E.2d 777 (1961). 

Extraterritorial Jurisdiction Not Conferred. 
— The words “other satisfactory evidence” in 
this section refer to the form of notice of 
conviction in another state, and confer no 
extraterritorial jurisdiction of the offense itself. 
In re Donnelly, 260 N.C. 375, 182 S.E.2d 904 
(1968). 

This section and § 20-23 do not contemplate a 
suspension or revocation of license by reason of 
a conviction in North Carolina of an alleged 
offense committed beyond its borders. In re 
Donnelly, 260 N.C. 375, 132 S.E.2d 904 (1963). 

But Evidence relative to Offenses outside 
State May Be Considered. — It is proper for the 
Department’s hearing agent to hear and 
consider evidence bearing on guilt and 
innocence, among other things, relative to 
offenses outside the State, as assist him in 

reaching a decision in the exercise of 
discretionary authority. In re Donnelly, 260 N.C. 
375, 132 S.E.2d 904 (1963). 

Subsection (a)(9) of This Section Did Not 
Repeal by Implication § 20-17(6). — Section 
20-17(6) authorizing the mandatory revocation of 
a driver’s license upon two convictions of 
reckless driving within a 12-month period was 
not repealed by implication by the subsequent 
enactment of subsection (a)(9) of this section 
authorizing the discretionary suspension of a 
driver’s license upon one or more convictions of 
reckless driving and one or more convictions of 
speeding in excess of 44 (now 55) mph and not 
more than 75 (now 80) mph, within a 12-month 
period. Person v. Garrett, 280 N.C. 163, 184 
S.E.2d 873 (1971). 

Effect of Point System on Subdivision 
(a)(9). — The provisions of the 1959 amendment, 
establishing the point system, do not purport to 
repeal, modify or change in any manner the 
provisions of subdivision (a)(9) of this section. 
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Honeycutt v. Scheidt, 254 N.C. 607, 119 S.E.2d 
777 (1961). 

Hence, in canceling the points accumulated 
over the period stipulated in subsection (c) of this 
section, upon which a suspension may be 
ordered, such cancellation does not cancel or 
change the number of convictions upon which a 
license may be suspended under the provisions 
of subdivision (a)(9). Honeycutt v. Scheidt, 254 
N.C. 607, 119 S.E.2d 777 (1961). 

The Department of Motor Vehicles properly 
suspends a motor vehicle operator’s license upon 
proof that the licensee had been convicted of 
speeding 60 miles per hour in a 50-mile-per-hour 
zone on two separate occasions within a 
12-month period, even though one of the 
occasions had theretofore been used as the basis 
for a prior suspension of the license. Honeycutt 
v. Scheidt, 254 N.C. 607, 119 S.E.2d 777 (1961). 
Enumerated Offenses Are “Moving 

Violations”. — The legislature considered the 
enumerated offenses in this section, including 
“no operator’s license,” to be moving violations. 
Underwood v. Howland, 274 N.C. 473, 164 S.E.2d 
2 (1968). 

Operation of Vehicle with Improper 
Taillights Carries Two Points as a Moving 
Violation. — See opinion of Attorney General 
to Mr. Henry M. Whitesides, Fourteenth 
Solicitorial District, 41 N.C.A.G. 211 (1971). 

Revocation or Suspension Not Mandatory 
for Reckless Driving. — The offense of reckless 
driving in violation of § 20-140 is not an offense 
for which, upon conviction, the revocation or 
suspension of an_ operator’s license is 
mandatory. In re Bratton, 263 N.C. 70, 138 
S.E.2d 809 (1964). 

Court May Make Surrender of License a 
Condition to Suspension of Sentence. — While 
the Department of Motor Vehicles is given the 
exclusive authority to suspend or revoke a 
driver’s license, a court, either upon a plea of 
guilty or nolo contendere, may make the 
surrender of defendant’s driver’s license a 
condition upon which prison sentence or other 
penalty is suspended. Winesett v. Scheidt, 239 
N.C. 190, 79 S.E.2d 501 (1954). 

Construed with § 20-23. — This section and 
§ 20-23 are parts of the same statute relating to 
the same subject matter and must be construed 
in pari materia. In re Wright, 228 N.C. 584, 46 

S.E.2d 696 (1948). 
This section is the real source of authority. 

Section 20-23 prescribes a rule of evidence and 
adds the power of revocation, when this section 
is the basis of action. In re Wright, 228 N.C. 584, 
46 §.E.2d 696 (1948). 

Conviction of Drunken Driving in Another 
State. — Upon a receipt of notification from the 
highway department of another state that a 
resident of this State had there been convicted 
of drunken driving, the Department of Motor 
Vehicles has the right to suspend the driving 
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license of such person. In re Wright, 228 N.C. 
301, 45 S.E.2d 370 (1947). 

Effect of Conviction or Plea of Nolo 
Contendere to Offense Requiring Mandatory 
Revocation. — Where the Department of Motor 
Vehicles suspends or revokes a driver’s license 
under the provisions of this section, the 
Department must notify the licensee, and upon 
request afford him a hearing which is de novo, 
with right of appeal as prescribed by this 
section, and where the Department elects to 
proceed under this section, it may not contend 
that the licensee has no right of appeal because 
of a conviction of or a plea of nolo contendere 
to an offense requiring mandatory revocation of 
license. Winesett v. Scheidt, 239 N.C. 190, 79 
S.E.2d 501 (1954). 

For note as to effect of plea of nolo 
contendere, see 32 N.C.L. Rev. 549 (1954). 

Conviction Must Be Followed by Appealable 
Judgment. — In view of the provision in § 
20-24(c) to the effect that a “conviction,” when 
used in this Article, shall mean a final conviction, 
it would seem that before a license may be 
revoked pursuant to the provisions of this 
section, there must be a conviction of two or 
more offenses enumerated in subdivision (a)(9) 
of this section, followed by a judgment from 
which an appeal might have been or may be 
taken. Barbour v. Scheidt, 246 N.C. 169, 97 
S.E.2d 855 (1957). 

Conviction Is Not Final Where Prayer for 
Judgment Is Continued on Payment of Costs. 
— Where, in prosecutions for speeding, prayer 
for judgment is continued upon payment of the 
costs, there are no final convictions within the 
purview of § 20-24(c), and defendant’s license to 
drive away may not be revoked therefor. 
pursuant to this section. Barbour v. Scheidt, 246 
N.C. 169, 97 S.E.2d 855 (1957). 

Provisions of Subsection (d) and Other 
Statutes Satisfy Requirements of Due Process. 
— The provisions of § 20-48, together with the 
provisions of subsection (d) of this section, 
relating to the right of review, and the 
provisions of § 20-25, relating to the right of 
appeal, satisfy the requirements of procedural 
due process. State v. Teasley, 9 N.C. App. 477, 
176 S.E.2d 838 (1970). 
Requirement of Notice Applies Also to 

Suspension under § 20-29.1. — A requirement 
for notice is made by subsection (d) of this 
section in all cases in which a license is 
suspended under the authority of this section. 
Even though a similar requirement for notice 
does not appear in § 20-29.1, a reading of this 
Chapter, in which both sections appear, makes 
it clear that the legislature intended that notice 
be given to the licensee when the Commissioner 
suspends a license under § 20-29.1 as well as 
when suspension is made under the authority of 
this section. State v. Hughes, 6 N.C. App. 287, 
170 S.E.2d 78 (1969). 
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Departmént Not Required to Have Valid 
Warrant or Valid Judgment in Files. — This 
section authorizes the Department to suspend 
the license of any operator or chauffeur with or 
without preliminary hearing upon a showing by 
its records that the licensee has committed an 
enumerated offense. It does not require the 
Department to have in its files a “valid warrant” 
nor a “valid judgment” before it is authorized to 
take action. Tilley v. Garrett, 8 N.C. App. 556, 
174 8.E.2d 617 (1970). 

“Satisfactory Evidence’. — This section uses 
the phrase “satisfactory evidence.” Satisfactory 
evidence is such as a reasonable mind might 
accept as adequate to support a conclusion. Itis 
equivalent to sufficient evidence, which is 
defined to be such evidence as in amount is 
adequate to justify the court or jury in adopting 
the conclusion in support of which it was 
adduced. Winesett v. Scheidt, 239 N.C. 190, 79 
S.E.2d 501 (1954). 

Admissibility of Department Records. — The 
records of the Department of Motor Vehicles, 
properly authenticated, are competent for the 
purpose of establishing the status of a person’s 
operator’s license and driving privilege. State v. 
Rhodes, 10 N.C. App. 154, 177 S.E.2d 754 (1970). 
A defendant is entitled to have the contents of 

the official record of the status of his driver’s 
license limited, if he so requests, to the formal 
parts thereof, including the certification and 
seal, plus the fact that under official action of 
the Department of Motor Vehicles the 
defendant’s license was in a state of revocation 
or suspension on the date he is charged with 
committing the offense under § 20-28. State v. 
Rhodes, 10 N.C. App. 154, 177 S.E.2d 754 (1970). 
Burden of Proof. — In the administrative 

hearing under subsection (d) of this section the 
burden of proof is upon the Department to show 
“good cause” for extending the suspension of 
petitioner’s license. Joyner v. Garrett, 279 N.C. 
226, 182 S.E.2d 553 (1971). 
Upon the hearing held under subsection (d) of 

this section the burden is upon the Department 
to show that petitioner has willfully refused to 
take the test. Joyner v. Garrett, 279 N.C. 226, 
182 8.E.2d 5538 (1971). 

Right of Licensee to Be Confronted by and 
Cross-Examine Adverse Witness. — At the 
administrative hearing, under subsection (d) of 
this section, the licensee has the right to be 
confronted by any witness whose testimony is 
used against him and to cross-examine the 
witness if he so desires. However, this is a right 
which the licensee waives if he does not assert 
it in apt time. Joyner v. Garrett, 279 N.C. 226, 
182 S.E.2d 553 (1971). 
When Licensee Entitled to Review. — A 

licensee is entitled to a review whenever the 
suspension, cancellation, or revocation of a 
license is made in the discretion of the 
Department of Motor Vehicles, whether under 
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this section, or § 20-23, or any other provision of 
the statute. Carmichael v. Scheidt, 249 N.C. 472, 
106 S.E.2d 685 (1959). 
Remedy for Improper Deprivation § of 

License. — If a person has been improperly 
deprived of his license by the Department of 
Motor Vehicles due to mistake in law or fact, his 
remedy is to apply for a hearing as provided by 
subsection (d) of this section, or by petitioning 
the superior court pursuant to § 20-25. At a 
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hearing under either of these statutory 
provisions, he would be permitted to show that 
the suspension was erroneous. One cannot 
contemptuously ignore the quasi-judicial 
determinations made by the Department of 
Motor Vehicles. Beaver v. Scheidt, 251 N.C. 671, 
111 S.E.2d 881 (1960). 

Cited in Shue v. Scheidt, 252 N.C. 561, 114 
S.E.2d 237 (1960); Taylor v. Garrett, 7 N.C. App. 
473, 173 8.E.2d 31 (1970). 

§ 20-16.1. Mandatory suspension of driver’s license upon conviction of 
excessive speeding and reckless driving. — Notwithstanding any other 
provisions of this Article, the Department shall suspend for a period of 30 days 
the license of any operator or chauffeur without preliminary hearing on 
receiving a record of such operator’s or chauffeur’s conviction of exceeding by 
more than fifteen miles per hour the speed limit, either within or outside the 
corporate limits of a municipality, if such person was also driving at a speed in 
excess of 55 miles per hour at the time of the offense. Upon conviction of a 
similar second or subsequent offense which offense occurs within one year of 
the first or prior offense, the license of such operator or chauffeur shall be 
suspended for 60 days, provided such first or prior offense occurs subsequent 
to July 1, 1953. 

Notwithstanding any other provisions of this Article, the Department shall 
suspend for a period of 60 days the license of any operator or chauffeur without 
preliminary hearing on receiving a record of such operator’s or chauffeur’s 
conviction of having violated the laws against speeding described in the 
preceding paragraph and of having violated the laws against reckless driving 
on the same occasion as the speeding offense occurred. 

The provisions of this section shall not prevent the suspension or revocation 
of a license for a longer period of time where the same may be authorized by 
other provisions of law. 

Operators or chauffeurs whose licenses have been suspended under the 
provisions of this section shall not be required to maintain proof of financial 
responsibility upon reissuance of the license solely because of suspension 
pursuant to this section. (1958, c. 1223; 1955, c. 1187, s. 15; 1959, c. 1264, s. 4; 
1965, c. 133.) 

Cross Reference. — As to mandatory 
revocation of license for refusal to submit to 
chemical test to determine alcoholic content of 
blood, see § 20-16.2. 

The operation of a motor vehicle on a public 
highway is not a natural right. It is a 
conditional privilege which the State in the 
interest of public safety acting under its police 
power may regulate or control, and the State 
may suspend or revoke the driver’s license. Shue 
v. Scheidt, 252 N.C. 561, 114 S.E.2d 237 (1960). 

This section was enacted to promote 
highway safety by providing for the mandatory 
suspension of a driver’s license upon conviction 
of excessive speeding and reckless driving. Shue 
v. Scheidt, 252 N.C. 561, 114 S.E.2d 237 (1960). 

And Not to Punish Licensee. — The 
suspension or revocation of a driver’s license is 
no part of the punishment for the violation or 
violations of traffic laws. The purpose of the 

suspension or revocation of a driver’s license is 
to protect the public and not to punish the 
licensee. Shue v. Scheidt, 252 N.C. 561, 114 
S.E.2d 237 (1960). 

It Applies to Violation of § 20-141(d). — This 
section applies where a driver is convicted of 
driving his passenger automobile at a speed of 
75 miles per hour on a public highway in a 45- 
mile-per-hour speed zone established under 
subsection (d) of § 20-141. Shue v. Scheidt, 252 
N.C. 561, 114 $.E.2d 237 (1960). 

License Must Be Suspended on Receipt of 
Record of Conviction. — It is mandatory for the 
Department of Motor Vehicles to suspend for 30 
days the license of any operator on receiving a 
record of such operator’s conviction of any 
offense listed in this section. Gibson v. Scheidt, 
259 N.C. 339, 180 S.E.2d 679 (1963). 

Nolo Contendere Has Same Effect as 
Conviction. — As a basis for suspension or 
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revocation of an operator’s license, a plea of nolo Cited in Underwood v. Howland, 274 N.C. 473, 
contendere has the same effect as a conviction 164 S.E.2d 2 (1968). 
or plea of guilty of such offense. Gibson v. 
Scheidt, 259 N.C. 339, 1380 S.E.2d 679 (19683). 

§ 20-16.2. Mandatory revocation of license in event of refusal to submit 
to chemical tests. — (a) Any person who drives or operates a motor vehicle upon 
any highway or any public vehicular area shall be deemed to have given consent, 
subject to the provisions of G.S. 20-189.1, to a chemical test or tests of his breath 
or blood for the purpose of determining the alcoholic content of his blood if 
arrested for any offense arising out of acts alleged to have been committed while 
the person was driving or operating a motor vehicle while under the influence 
of intoxicating liquor. The test or tests shall be administered at the request of 
a law-enforcement officer having reasonable grounds to believe the person to 
have been driving or operating a motor vehicle on a highway or public vehicular 
area while under the influence of intoxicating liquor. The law-enforcement 
officer shall designate which of the aforesaid tests shall be administered. The 
person arrested shall forthwith be taken before a person authorized to 
administer a chemical test and this person shall inform the person arrested both 
verbally and in writing and shall furnish the person a signed document setting 
out: 

(1) That he has a right to refuse to take the test; 
(2) That refusal to take the test will result in revocation of his driving 

privilege for six months; 
(3) That he may have a physician, qualified technician, chemist, registered 

nurse or other qualified person of his own choosing administer a 
chemical test or tests in adaiagn to any administered at the direction 
of the law-enforcement officer; and 

_ (4) That he has the right to call an attorney and select a witness to view 
for him the testing procedures; but that the test shall not be delayed 
for this purpose for a period in excess of 30 minutes from the time he 
is notified of his rights. 

(b) Any person who is unconscious or who is otherwise in a condition 
rendering him incapable of refusal shall be deemed not to have withdrawn the 
consent provided by subsection (a) of this section and the test or tests may be 
administered, subject to the provisions of G.S. 20-139.1. 

(c) The arresting officer, in the presence of the person authorized to 
administer a chemical test, shall request that the person arrested submit to a 
test described in subsection (a). If the person arrested willfully refuses to submit 
to the chemical test designated by the arresting officer, none shall be given. 
However, upon the receipt of a sworn report of the arresting officer and the 
erson authorized to administer a chemical test that the person arrested, after 
eing advised of his rights as set forth in subsection (a), willfully refused to 

submit to the test upon the request of the officer, the Department shall revoke 
the driving privilege of the person arrested for a period of six months. 

(d) Upon receipt of the sworn report required by G.S. 20-16.2(c) the 
Department shall immediately notify the arrested person that his license to drive 
is revoked immediately unless said person requests in writing within three days 
of receipt of notice of revocation a hearing. If at least three days prior to hearing, 
the licensee shall so request of the hearing officer, the hearing officer shall 
subpoena the arresting officer and any other witnesses requested by the licensee 
to personally appear and give testimony at the hearing. If such person requests 
in writing a hearing, he shall retain his license until after the hearing. The 
hearing shall be conducted in the county where the arrest was made under the 
same conditions as hearings are conducted under the provisions of G.S. 20-16(d) 
except that the scope of such hearing for the purpose of this section shall cover 
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the issues of whether the law-enforcement officer had reasonable grounds to 
believe the person had been driving or operating a motor vehicle upon a highway 
or public vehicular area while under the influence of intoxicating liquor, whether 
the person was placed under arrest, and whether he willfully refused to submit 
to the test upon the request of the officer. Whether the person was informed 
of his rights under the provision of G.S. 20-16.2(a)(1), (2), (8), (4) shall be an issue. 
The Department shall order that the revocation either be rescinded or sustained. 
If the revocation is sustained, the person shall surrender his license immediately 
upon notification. 

(e) If the revocation is sustained after such a hearing, the person whose 
driving privilege has been revoked, under the provisions of this section, shall 
have the right to file a petition in the superior court for a hearing de novo to 
review the action of the Department in the same manner and under the same 
conditions as is provided in G.S. 20-25. 

(f) When it has been finally determined under the procedures of this section 
that a nonresident’s privilege to operate a motor vehicle in this State has been 
revoked, the Department shall give information in writing of the action taken 
to the motor vehicle administrator of the state of the person’s residence and of 
any state in which he has a license. 

g) Repealed by Session Laws 1978, c. 914. 
(h) As used in this section, the term “public vehicular area” shall mean and 

include any drive, driveway, road, roadway, street, or alley upon the grounds 
and premises of any nabie or private hospital, college, university, school, 
orphanage, church, or any of the institutions maintained and supported by the 
State of North Carolina, or any of its subdivisions, or upon the grounds and 
premises of any service station, drive-in theater, supermarket, store, restaurant 
or office building, or any other business or municipal establishment providing 
parking space for customers, patrons, or the public. (1963, c. 966, s. 1; 1965, c. 
1455;-1969) c. 1074, s. 1; 1971, c. 619, ss. 3-6; 1973, c. 206, ss. 1, 2; ec. 824, 914.) 

Editor’s Note. — The first 1973 amendment 
rewrote the fourth sentence of subsection (a) 
and rewrote subsection (c). In subsection (d) the 
amendment inserted ‘“‘in the county where the 
arrest was made’ in the fourth sentence, 
substituted “of his rights under the provision of 
G.S. 20-16.2(a)(1), (2), (8), (4)” for ‘that his 
privilege to drive would be revoked if he refused 
to submit to the test” in the fifth sentence and 
deleted “unless said license shall have been 
returned to him under G.S. 20-16.2(c)” at the end 
of the last sentence. The first amendment also 
inserted “for a hearing de novo” in subsection 
(e), added present subsection (g) and 
redesignated former subsection (g) as (h). 

The second 1973 amendment corrected a 
technical error in the first 1973 amendatory act. 

The third 1973 amendment deleted former 
subsection (g), which provided: ‘Any revocation 
imposed under the provisions of this section 
shall run concurrently with any revocations 
issued under the provisions of G.S. 20-16.3.” 

The repealed subsection was amended by 
Session Laws 1973, c. 1446, s. 28, which 
corrected an erroneous section reference. 

For comment on chemical tests and implied 
consent, see 42 N.C.L. Rev. 841 (1964). For 
article on tests for intoxication, see 45 N.C.L. 
Rev. 34 (1966). 

Opinions of Attorney General. — Major John 
Laws, N.C. State Highway Patrol, 40 N.C.A.G. 

403 (1969). 

Person authorized to administer a chemical 
test is a breathalyzer operator who holds a 
permit issued by the Commission for Health 
Services pursuant to § 20-139.1(b). Opinion of 
Attorney General to Dr. Arthur J. McBay, 
Office, Chief Medical Examiner, 42 N.C.A.G. 326 
(1973). 

Requirement That Person Must Be Arrested 
for Driving under the Influence before 
Chemical Test May Be Required. — See opinion 
of Attorney General to Colonel Edwin C. Guy, 
Commander, State Highway Patrol, 40 N.C.A.G. 
430 (1970). 

Administration of the breathalyzer test is 

not dependent upon the legality of the arrest 
but hinges solely upon the law-enforcement 
officer having reasonable grounds to believe the 
person to have been driving or operating a motor 
vehicle on a highway or public vehicular area 
while under the influence of intoxicating liquor. 
State v. Eubanks, 283 N.C. 556, 196 S.E.2d 706 
(1978). 

Consent Deemed Given. — Anyone who 
operates a motor vehicle upon the highways of 
the State is deemed to have given consent to a 
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breathalyzer test. State v. Allen, 14 N.C. App. 
485, 188 S.E.2d 568 (1972). 

The word “refuse” as used in this section 
means the declination of a request or demand, 
or the omission to comply with some 
requirement of law, as the result of a positive 
intention to disobey. Joyner v. Garrett, 279 N.C. 
226, 182 S.E.2d 553 (1971). 

Officer’s Sworn Report Is Not Prima Facie 
Evidence of Refusal to Submit to Breathalyzer 

Test. — This section does not make the 
law-enforcement officer’s sworn report prima 
facie evidence that the arrested person willfully 
refused to submit to the breathalyzer test. 
Therefore, if he objects to its introduction, the 
report cannot be used as evidence against him. 
Joyner v. Garrett, 279 N.C. 226, 182 S.E.2d 553 
(1971). 

In the absence of a timely objection as to its 

introduction, the officer’s sworn report was 

sufficient evidence to sustain the Department’s 
suspension of petitioner’s license. Joyner v. 
Garrett, 279 N.C. 226, 182 S.E.2d 553 (1971). 

Results of Test Are Not Evidence within 
Privilege against Self-Incrimination. — The 

taking of a breath sample from an accused for 
the purpose of test is not evidence of a 
testimonial or communicative nature within the 
privilege against self-incrimination, and for that 
reason the requirements of Miranda are 
inapplicable to a breathalyzer test administered 
pursuant to the statutes. State v. Sykes, 285 
N.C. 202, 208 S.E.2d 849 (1974). 

Accused Need Not Be Warned That Results 
May Be Used against Him. — An accused 
subjected to a blood or breath test need not be 
warned that the results may be used against 
him. State v. Sykes, 20 N.C. App. 467, 201 S.E.2d 
544, aff'd, 285 N.C. 202, 203 S.E.2d 849 (1974). 

Failure by officers to advise defendant of his 
right to refuse to take a breathalyzer test does 

not render the result of the test inadmissible in 
evidence, defendant having impliedly consented 
to the test by virtue of driving an automobile on 
the public highways of the State, and the test 
having been administered after arrest and 
without the use of force or violence. State v. 
McCabe, 1 N.C. App. 237, 161 S.E.2d 42 (1968), 
decided prior to the 1969 amendment. 

Under this section, failure to advise a 
defendant of his right to refuse the breathalyzer 
test does not render the results of the test 
inadmissible in court. State v. Allen, 14 N.C. 
App. 485, 188 S.E.2d 568 (1972). 

But before the test is administered, an 
accused must be permitted to call an attorney 
and to select a witness to observe testing 
procedures. State v. Sykes, 20 N.C. App. 467, 201 
S.E.2d 544, aff'd, 285 N.C. 202, 208 S8.E.2d 849 
(1974). 

Results of the breathalyzer test were 
admissible even though defendant’s initial 
“commitment” to take the test was obtained 
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before he was advised of his statutory rights 
embodied in subsection (a). State v. Sykes, 285 
N.C. 202, 203 S.E.2d 849 (1974). 
Admission of Test Results Held Prejudicial 

Error. — Where the State offered no evidence 
upon the question of whether defendant had 
been notified of his right to call an attorney and 
to select a witness to view breathalyzer testing 
procedures in accordance with subsection (a), 
results of the test were inadmissible, and 
admission of the results over defendant’s 
objection constituted prejudicial error. State v. 
Shadding, 17 N.C. App. 279, 194 S.E.2d 55 (1978). 

Refusal May Not Be Used as Assumption of 
Guilt. — This section does not say that if a 
person refuses to submit to the test, it will be 
used as an assumption of guilt in court. State v. 
Mobley, 273 N.C. 471, 160 S.E.2d 334 (1968), 
decided prior to the 1969 amendment. 

Request Made by Officer to Technician. — 
That portion of this section which provides that 
“the test or tests shall be administered upon 
request of a law-enforcement officer having 
reasonable grounds to believe the person to have 
been driving a motor vehicle upon the public 
highways of this State ... while under the 
influence of intoxicating liquor,” refers to the 
request being made by the officer to the 
technician who will give the test, rather than 
being directed to the suspect. State v. Randolph, 
273 N.C. 120, 159 S.E.2d 324 (1968), decided prior 
to the 1969 amendment. 
Department of Motor Vehicles May Revoke 

Limited Driving Privilege Granted by a Court. 
— See opinion of Attorney General to Mr. Joe 
W. Garrett, Commissioner, N.C. Department of 
Motor Vehicles, 40 N.C.A.G. 414 (1970). 

The Department of Motor Vehicles had 
authority to suspend for 60 days the limited 
driving privilege granted a defendant convicted 
of drunken driving for defendant’s willful 
refusal to take a breathalyzer test at the time 
of his arrest for drunken driving. Vuncannon vy. 
Garrett, 17 N.C. App. 440, 194 S.E.2d 364 (1973). 

Revocation for Refusal to Submit to Test Is 
Contingent upon First Having Been Arrested 
for Driving under Influence. — See opinion of 
Attorney General to Lt. M.S. Niven, 43 N.C.A.G. 
81 (1978). 

Suspensions of License Distinguished. — 
The suspension of a license for refusal to submit 
to a chemical test at the time of an arrest for 
drunken driving and a suspension which results 
from a plea of guilty or a conviction of that 
charge are separate and distinct revocations. 
Joyner v. Garrett, 279 N.C. 226, 182 S.E.2d 553 
(1971); Vuneannon v. Garrett, 17 N.C. App. 440, 
194 S.E.2d 364 (1978). 

The suspension of a license which results from 
a plea of guilty or a conviction for drunken 
driving in no way exempts the licensee from the 
mandatory effects of the 60-day suspension of 
his license if he willfully refused to take a 
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chemical test. Joyner v. Garrett, 279 N.C. 226, 
182 S.E.2d 553 (1971). 

But Acquittal of Drunken Driving Charge 
Restores License. — Subsection (c) of this 
section constitutes an exception to the general 
rule (that a licensee’s subsequent acquittal of a 
drunken driving charge has no bearing upon a 
proceeding to revoke his license because of his 
refusal to submit to the chemical test at the time 
of his arrest) by providing that any person 
arrested for drunken driving who refuses to 
submit to a chemical test to determine the 
alcoholic content of his blood and who is 
thereafter acquitted of the charge shall have his 
driver’s license restored immediately. Joyner v. 
Garrett, 279 N.C. 226, 182 S.E.2d 553 (1971). 

Right to Full De Novo Review. — Any person 
whose driver’s license has been suspended under 
subsection (d) of this section has the right to a 
full de nove review by a superior court judge. 
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This means the court must hear the matter on 
its merits from beginning to end as if no trial or 
hearing had been held by the Department and 
without any presumption in favor of its decision. 
Joyner v. Garrett, 279 N.C. 226, 182 S.E.2d 553 
(1971). 

Advising Accused of Rights. — See opinion of 
Attorney General to Robert Powell, 41 N.C.A.G. 
326 (1971). 
Running of 30 Minutes prior to Testing 

Defendant. — See opinion of Attorney General 
to LTC Charles B. Pierce, N.C. State Highway 
Patrol, 41 N.C.A.G. 242 (1971). 

Applied in Joyner v. Garrett, 18 N.C. App. 38, 
195 S.E.2d 575 (1973); State v. Strider, 20 N.C. 
App. 112, 201 S.E.2d 65 (1973). 

Stated in State v. Hill, 9 N.C. App. 279, 176 
S.E.2d 41 (1970). 

Cited in State v. Brown, 13 N.C. App. 327, 185 
S.E.2d 453 (1971). 

§ 20-16.3. Preliminary breath test. — Any law-enforcement officer having 
reasonable grounds to believe that a person has been driving or operating a 
vehicle on a highway or public vehicular area while under the influence of 
intoxicating liquor may, without making an arrest, request that such person 
submit to a preliminary chemical breath test to be administered by the officer. 
The results of this test shall not be admissible in evidence and failure to submit 
to the test shall not constitute a violation of this Chapter. Nothing contained in 
this section shall be construed to prevent or require a subsequent chemical test 
pursuant to G.S. 20-16.2. The law-enforcement officer requesting the test shall 
advise orally and in writing the person to be tested that his failure to take the 
test or his taking of the test shall not be construed to prevent or require a 
subsequent chemical test pursuant to G.S. 20-16.2. 
No device may be used to give a chemical test under the provisions of this 

section unless it has been approved as to type and make by the Department of 
Human Resources. (1978, c. 312, s. 1; c. 476, s. 128.) 

Editor’s Note. — The 1973 amendment 
substituted “Department of Human Resources’’ 

for “State Board of Health” at the end of the 
second paragraph. 

§ 20-17. Mandatory revocation of license by Department. — The 
Department shall forthwith revoke the license of any operator or chauffeur upon 
receiving a record of such operator’s or chauffeur’s conviction for any of the 
following offenses when such conviction has become final: 

(1) Manslaughter (or negligent homicide) resulting from the operation of 
a motor vehicle. 

(2) Driving or operating a vehicle within this State while under the influence 
of intoxicating liquor or while under the influence of an impairing drug 
as defined in G.S. 20-19(h); or driving or operating a vehicle within this 
State with a blood alcohol level of 0.10 percent or more. 

(3) Any felony in the commission of which a motor vehicle is used. 

(4) Failure to stop and render aid as required under the laws of this State 
in the event of a motor vehicle accident. 

(5) Perjury or the making of a false affidavit or statement under oath to 
the Department under this Article or under any other law relating to 
the ownership of motor vehicles. 
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(6) Conviction, or forfeiture of bail not vacated, upon two charges of 
reckless driving committed within a period of 12 months. 

(7) Conviction, or forfeiture of bail not vacated, upon one charge of reckless 
driving while engaged in the illegal transportation of intoxicants for 
the purpose of sale. 

(8) Conviction of using a false or fictitious name or giving a false or 
fictitious address in any application for an operator’s or chauffeur’s 
license, or learner’s permit, or any renewal or duplicate thereof, or 
knowingly makin a false statement or knowingly concealing a 
material fact or otherwise committing a fraud in any such application 
or ag or knowingly permitting or allowing another to commit 

) any of the foregoing acts. 
(9) Death by vehicle as efined in G.S. 20-141.4. 
(10) Speeding in excess of 55 miles per hour and at least 15 miles per hour 

over the legal limit in violation of G.S. 20-141(j). (1935, c. 52, s. 12; 1947, 
c. 1067, s. 14; 1967, c. 1098, s. 2;.1971, c.619, s.1; 19To aCe 
1081) si S3eesl330%s5.02.) 

Cross References. — As to power to suspend 
or revoke license generally, see § 20-16 and note. 
As to period of suspension or revocation, see § 
20-19. 

Editor’s Note. — The first 1973 amendment 
inserted ‘or learner’s permit” near the 
beginning of subdivision (8). 

The second 1973 amendment added at the end 
of subdivision (2) “or driving or operating a 
vehicle within this State with a blood alcohol 
level of 0.10 percent or more.” 

The third 1973 amendment added subdivisions 
(9) and (10). 

In General. — It is mandatory for the 
Department to revoke the license of any 
operator upon receiving a record of such 
operator’s conviction of any offense listed in this 
section. Gibson v. Scheidt, 259 N.C. 339, 130 
S.E.2d 679 (1968). 

The revocation of a driver’s license is 
mandatory whenever it is made to appear that 
the licensee has been found guilty of driving a 
motor vehicle while under the influence of 
intoxicating liquor or a narcotic drug. Parks v. 
Howland, 4 N.C. App. 197, 166 S.E.2d 701 (1969); 
In re Austin, 5 N.C. App. 575, 169 S.E.2d 20 
(1969). 

Upon receiving a record of an operator’s or 
chauffeur’s conviction upon two charges of 
reckless driving committed within a period of 12 
months, the Department of Motor Vehicles is 
required to forthwith revoke the license of such 
persons for the statutory period. Simpson v. 
Garrett, 15 N.C. App. 449, 190 S.E.2d 251 (1972). 

Revocation of License Not Part of Court’s 
Punishment. — The revocation of a license to 
operate a motor vehicle is not a part of, nor 
within the limits of, punishment to be fixed by 
the court wherein the offender is tried. When the 
conviction has become final, the revocation of 
the license by the Department of Motor Vehiéles 
is a measure flowing from the police power of 

the State designed to protect users of the State’s 
highways. Harrell v. Scheidt, 243 N.C. 735, 92 
S.E.2d 182 (1956). 

Ministerial Duty. — Mandatory revocation of 
an operator’s license under this section is the 
performance of a ministerial duty. Fox v. 
Scheidt, 241 N.C. 31, 84 S8.E.2d 259 (1954). 

The record of a conviction which has become 
final suffices to invoke the ministerial duty of 
performing the mandatory requirement of the 
statute by the Department of Motor Vehicles. 
Harrell v. Scheidt, 243 N.C. 735, 92 S.E.2d 182 
(1956). 

No action or order of the court is required 
to put the revocation of the license into effect. 
Harrell v. Scheidt, 248 N.C. 735, 92 S.E.2d 182 
(1956); Barbour v. Scheidt, 246 N.C. 169, 97 
S.E.2d 855 (1957). 

“Forthwith” does not mean the absolute 
exclusion of any interval of time, but means 
only that no unreasonable length of time shall 
intervene before performance. State v. Ball, 255 
N.C. 351, 121 S.E.2d 604 (1961). 

This section does not’ require’ the 
Commissioner to act instantaneously. State v. 
Ball, 255 N.C. 351, 121 S.E.2d 604 (1961). 

The word “forthwith” in this section does not 
require instantaneous action but only action 
within a reasonable length of time. Simpson v. 
Garrett, 15 N.C. App. 449, 190 S.E.2d 251 (1972). 

The provisions of subdivision (6) of this 
section are mandatory. Snyder v. Scheidt, 246 
N.C. 81, 97 S.E.2d 461 (1957). 

The provisions of subdivision (6) of this section 
and § 20-19(f) are mandatory and not 
discretionary. Simpson v. Garrett, 15 N.C. App. 
449, 190 S.E.2d 251 (1972). 

Section 20-16(a)(9) Did Not Repeal 
Subdivision (6) of This Section by Implication. 
— Subdivision (6) of this section authorizing the 
mandatory revocation of a driver’s license upon 
two convictions of reckless driving within a 12- 
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month period was not repealed by implication by 
the subsequent enactment of § 20-16(a)(9) 
authorizing the discretionary suspension of a 
driver’s license upon one or more convictions of 
reckless driving and one or more convictions of 
speeding in excess of 44 (now 55) mph and not 
more than 75 (now 80) mph within a 12-month 
period. Person v. Garrett, 280 N.C. 163, 184 
S.E.2d 873 (1971). 
The word “conviction,” as used in subdivision 

(6), refers to a final conviction by a court of 
competent jurisdiction. Snyder v. Scheidt, 246 
N.C. 81, 97 S.E.2d 461 (1957). 

Applies Only to Conviction in North 
Carolina Court. — The mandatory provision of 
this section applies only to a conviction in a 
North Carolina court. Carmichael v. Scheidt, 249 
N.C. 472, 106 S.E.2d 685 (1959). 

Date of Offense, Not Date of Conviction, 
Controls. — Subdivision (6) of this section 
directs the revocation of a driver’s license for 
one year upon his conviction of two charges of 
reckless driving committed within a period of 12 
months, and if both offenses were committed 
within a 12-month period, it is immaterial that 

the conviction of the second offense was entered 
more than 12 months after the first. The date of 
the offense, not the date of the conviction, is the 
determinative factor. Snyder v. Scheidt, 246 N.C. 
81, 97 S.E.2d 461 (1957). 

This section does not specifically require 
notice, and revocation under this statute is not 
reviewable in court. State v. Teasley, 9 N.C. App. 
477, 176 S.E.2d 838 (1970). 

The surrendering of his license, and the 
forwarding of it to the Department by the court, 
gives the licensee sufficient notice that his 
operator’s license has been revoked. State v. 
Teasley, 9 N.C. App. 477, 176 S.E.2d 838 (1970). 

Notice of Second Conviction Must Precede 
Revocation. — The Department of Motor 
Vehicles was not authorized under this section 
to revoke plaintiff’s license before it received 
notice of his second conviction for reckless 
driving. Simpson v. Garrett, 15 N.C. App. 449, 
190 S.E.2d 251 (1972). 

Action by Department within 11 Days of 

Notice Reasonably Complied with Section. — 
Where the Department of Motor Vehicles acted 
within 11 days after it received notice of 
plaintiff's second conviction for reckless driving, 
this was reasonable compliance with this section. 
Simpson v. Garrett, 15 N.C. App. 449, 190 S.E.2d 
251 (1972). 

Injunction Not Available to Plaintiff Who 
Could Have Prevented Delay in Start of 
Revocation Period. — Where the elapse of 
approximately 15 months between plaintiff’s 
last conviction for reckless driving and the order 
of revocation was not caused by defendant 
Commissioner of Motor Vehicles or his 
Department, but the delay apparently resulted 
from the failure of the clerk of the court where 
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plaintiff was last convicted to act promptly in 
forwarding a record of the conviction to the 
Department of Motor Vehicles, and plaintiff 

could have prevented any delay in the start of 
the revocation period by surrendering his license 
to the clerk and obtaining a receipt therefor at 
the time of his second conviction, plaintiff is not 
entitled to injunctive relief. Simpson v. Garrett, 
15 N.C. App. 449, 190 S.E.2d 251 (1972). 

Period of Revocation. — Where there is 
mandatory revocation under subdivision (2) of 
this section, the period of revocation shall be as 
provided in § 20-19. Carmichael v. Scheidt, 249 
N.C. 472, 106 S.E.2d 685 (1959); In re Austin, 5 
N.C. App. 575, 169 S.E.2d 20 (1969). 

Review of Revocation. — Mandatory 
revocations under this section are not 
reviewable under § 20-25. In re Wright, 228 N.C. 
584, 46 S.E.2d 696 (1948); Winesett v. Scheidt, 
239 N.C. 190, 79 S.E.2d 501 (1954); Fox v. 
Scheidt, 241 N.C. 31, 84 S.E.2d 259 (1954); 
Harrell v. Scheidt, 243 N.C. 735, 92 S.E.2d 182 
(1956). 

There is no right of judicial review when the 
revocation is mandatory pursuant to the 
provisions of this section. In re Austin, 5 N.C. 
App. 575, 169 S.E.2d 20 (1969); Rhyne v. Garrett, 
18 N.C. App. 565, 197 S.E.2d 235 (1978). 

The mandatory provision of this section is not 
subject to judicial review. Carmichael v. Scheidt, 
249 N.C. 472, 106 S.E.2d 685 (1959). 

Notice and Record Showing Revocation 

under Section. — An official notice and record 
of “revocation of license’ for the specified 
reason of “conviction of involuntary 
manslaughter” mailed to a driver by the 
Department of Motor Vehicles was held to show 
that the license was revoked under this section 
rather than suspended under § 20-16, and did not 
support a finding by the trial court that the 
license was suspended under the latter statute. 
Mintz v. Scheidt, 241 N.C. 268, 84 S.E.2d 882 
(1954). 

Revocation Not Mandatory for Reckless 

Driving. — The offense of reckless driving in 
violation of § 20-140 is not an offense for which, 

upon conviction, the revocation or suspension of 
an operator’s license is mandatory. In re 
Bratton, 263 N.C. 70, 138 S.E.2d 809 (1964). 
Department Not Estopped to Assert That It 

Acted under Section. — Where the Department 
of Motor Vehicles revokes a driver’s license 
under the mandatory provisions of this section, 
the Department will not be stopped from 
asserting that it was acting under the provisions 
of this section by reason of a letter subsequently 
written to the licensee granting him a hearing 
under § 20-16(c) [now subsection (d)], since in 
such instance a hearing is authorized by law. 
Mintz v. Scheidt, 241 N.C. 268, 84 S.E.2d 882 
(1954). 

Plea of Nolo Contendere. — This section 
mandatorily required the Department of Motor 
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Vehicles to revoke the petitioner’s license upon 
receipt of the record from the superior court of 
his plea of nolo contendere, which in that case 
for the purposes of that case was equivalent to 
a conviction on the charge of driving a motor 
vehicle while under the influence of intoxicating 
liquor upon the public highways. Fox v. Scheidt, 
241 N.C. 31, 84 S.E.2d 259 (1954). 

As a basis for suspension or revocation of an 
operator’s license, a plea of nolo contendere has 
the same effect as a conviction or plea of guilty 
of such offense. Gibson v. Scheidt, 259 N.C. 339, 
130 S.E.2d 679 (1963). 

CH. 20. MOTOR VEHICLES § 20-17.1 

automobile supports the revocation of the 
driver’s license under the mandatory provisions 
of this section. Mintz v. Scheidt, 241 N.C. 268, 84 
S.E.2d 882 (1954). 

Evidence that defendant has been convicted 
of operating an automobile while under the 
influence of intoxicants was competent on the 
question as to whether a driver’s license issued 
to defendant had been legally revoked. State v. 
Stewart, 224 N.C. 528, 31 S.E.2d 534 (1944). 

Quoted in Ennis v. Garrett, 279 N.C. 612, 184 
S.E.2d 246 (1971). 

Cited in Underwood v. Howland, 274 N.C. 473, 
164 S.E.2d 2 (1968). A plea of nolo contendere to a charge of 

manslaughter resulting from the operation of an 

§ 20-17.1. Revocation of license of mental incompetents, alcoholics and 
habitual users of narcotic drugs. — (a) The Commissioner, upon receipt of 
notice that any person has been legally adjudicated incompetent or has been 
involuntarily admitted to an institution for the treatment of alcoholism or drug 
addiction, shall forthwith make inquiry into the facts for the purpose of 
determining whether such person is competent to operate a motor vehicle. 
Unless the Commissioner is satisfied that such person is competent to operate 
a motor vehicle with safety to persons and property, he shall revoke such 
person’s driving privilege. Provided that if such person requests, in writing, a 
hearing, he shall retain his license until after the hearing, and if the revocation 
is sustained after such Heart the person whose driving privilege has been 
revoked under the provisions of this section, shall have the right to a review b 
the review board as provided in G.S. 20-9(¢)(4) upon written request filed wit 
the Department. 

(b) If any person shall be adjudicated as incompetent or is involuntarily 
admitted for ie treatment of alcoholism or drug addiction, the clerk of the court 
in which any such adjudication is made shall forthwith send a certified copy of 
abstract thereof to the Commissioner. 

(c) Repealed by Session Laws 1973, c. 475, s. 3%. 
(d) It is the intent of this section that the provisions herein shall be carried 

out by the Commissioner of Motor Vehicles for the safety of the motoring public. 
The Commissioner shall have authority to make such agreements as are 
necessary with the persons in charge of every institution of any nature for the 
care and treatment of alcoholics or habitual users of narcotic drugs, to 
effectively carry out the duty hereby imposed and the person in charge of the 
institutions described above shall cooperate with and assist the Commissioner 
of Motor Vehicles. 

(e) Notwithstanding the provisions of G.S. 8-53, G.S. 8-53.2, G.S. 122-8.1 and 
G.S. 122-8.2, the person or persons in charge of any institution as set out in 
subsection (a) hereinabove shall furnish such information as may be required 
for the effective enforcement of this section. Information furnished to the 
Department of Motor Vehicles as provided herein shall be confidential and the 
Commissioner of Motor Vehicles shall be subject to the same penalties and is 
eran the same protection as is the department, institution or individual 
urnishing such information. No criminal or civil action may be brought against 
ony perege or agency who shall provide or submit to the Commissioner of Motor 
Vehicles or his authorized agents the information as required herein. 

(f) Revocations under this section may be reviewed as provided in G.S. 
20-9(g¢)(4). (1947, c. 1006, s. 9; 1953, c. 1800, s. 36; 1955, c. 1187, s. 16; 1969, ec. 
Pecan c. 1125; 1971, c. 208, ss. 1, 144; c. 401, s. 1; c. 767; 1978, c. 478, Saves 
C. 
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Editor’s Note. — The first 1973 amendment 
substituted “adjudicated” for “adjudged” and 
deleted “as an inpatient” following ‘“admitted”’ 
in the first sentence of subsection (a), 
substituted “adjudicated as incompetent or is 
involuntarily admitted for the treatment of 
alcoholism or drug addiction” for “adjudged as 
incompetent for any reason” near the beginning 
of subsection (b), deleted former subsection (c), 
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report admissions to the Commissioner, deleted 
“of the mentally ill and” following ‘care and 
treatment” in the second sentence of subsection 
(d) and substituted ‘(a)” for “(c)” in the first 
sentence of subsection (e). 

The second 1973 amendment rewrote the last 
sentence of subsection (a). 

For note on reporting patients for review of 
driver’s license, see 48 N.C.L. Rev. 1003 (1970). 

requiring persons in charge of institutions to 

§ 20-18. Conviction of offenses described in § 20-181 not ground for 
suspension or revocation. — Conviction of offenses described in G.S. 20-181 
shall not be cause for the suspension or revocation of operator’s or chauffeur’s 
license under the terms of this Article. (1939, c. 351, s. 2; 1955, c. 913, s. 1.) 

Cited in State v. McDaniels, 219 N.C. 763, 14 
S.E.2d 793 (1941). 

§ 20-19. Period of suspension or revocation. — (a) When a license is 
suspended under subdivision (9) of G.S. 20-16(a), the period of suspension shall 
be in the discretion of the Department and for such time as it deems best for 
public safety but shall not exceed six months. 

(b) When a license is suspended under subdivision (10) of G.S. 20-16(a), the 
period of suspension shall be in the discretion of the Department and for such 
time as it deems best for public safety but shall not exceed a period of 12 months. 

(c) When a license is suspended under any other provision of this Article which 
does not specifically provide a period of suspension, the period of suspension 
shall be not more than one year. 

(d) When a license is revoked because of a second conviction for driving or 
operating a vehicle while under the influence of intoxicating liquor or while 
under the influence of an Wagaaaees drug, occurring within three years after a 
Naie conviction, the period of revocation shall be four years; provided, that the 
epartment may, after the expiration of two years, issue a new license upon 

satisfactory proof that the former licensee has not been convicted within the past 
two years with a violation of any provision of the motor vehicle laws, liquor laws 
or drug laws of North Carolina or any other state and is not an excessive user 
of alcohol or drugs and upon such terms and conditions which the Department 
may see fit to impose for the balance of said period of revocation; provided, that 
as to a license which has been revoked because of a second conviction for driving 
under the influence of intoxicating liquor or a narcotic drug prior to May 2, 1957, 
and which has not been restored, the Department may upon the application of 
the former licensee, and after the expiration of two years of such period of 
revocation, issue a new license upon satisfactory proof that the former licensee 
has not been convicted within the past two years with a violation of any provision 
of the motor vehicle laws, liquor laws or drug laws of North Carolina or any 
other state and is not an excessive user of alcohol or drugs and upon such terms 
and conditions which the Department may see fit to impose for the balance of 
a four-year revocation period, which period shall be computed from the date of 
the original revocation. 

(e) When a license is revoked because of a third or subsequent conviction for 
driving or operating a vehicle while under the influence of intoxicating liquor 
or while Hider the influence of an impairing drug, occurring within five years 
after a prior conviction, the period of revocation shall be permanent; provided, 
that the Department may, after the expiration of three years, issue a new license 
upon satisfactory proof that the former licensee has not been convicted within 
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the past three years with a violation of any provision of motor vehicle laws, 
liquor laws or drug laws of North Carolina or any other state and is not an 
excessive user of alcohol or drugs; provided, that as to a license which has been 
revoked because of a third or subsequent conviction for driving under the 
influence of intoxicating liquor or a narcotic drug prior to May 2, 1957, and which 
license has not been restored, the Department may, upon application of the 
former licensee and after the expiration of three years of such period of 
revocation, issue a new license upon satisfactory proof that the former licensee 
has not been convicted within the past three years with a violation of any 
provision of the motor vehicle laws, liquor laws or drug laws of North Carolina 
or any other state and is not an excessive user of alcohol or drugs. When a new 
license is issued under the provisions of this subsection, it may be issued upon 
such terms and conditions as the Department may see fit to impose. The terms 
and conditions imposed by the Department may not exceed a period of three 
years. 

(f) When a license is revoked under any other provision of this article which 
lee not specifically provide a period of revocation, the period of revocation shall 
e one year. 
(zg) When a license is suspended under subdivision (11) of G.S. 20-16(a), the 

period of suspension shall be for a period of time not in excess of the 
period of nonoperation imposed by the court as a condition of the sus- 
pended sentence; further, in such case, it shall not be necessary to comply 
with the Motor Vehicle Safety and Financial Responsibility Act in order to 
have such license returned at the expiration of the suspension period. 

(h) As used in this section, the term “under the influence of an impairing 
drug” shall mean under the influence of any narcotic drug or under the influence 
of any other drug to such degree that a person’s physical or mental faculties 
are appreciably impaired. (1985, c. 52, s. 18; 1947, c. 1067, s. 15; 1951, c. 1202, 
ss. 2-4; 1953, c. 1188; 1955, c. 1187, ss. 138) 17,18; 195T, ¢: 499--sP ores bio 
1959, c. 1264, s. 11A; 1969, c. 242; 1971, c. 619, ss. 8-10; 1973, c. 1445, ss. 1-4.) 

Editor’s Note. — The 1973 amendment 
substituted “not been convicted within the past 
two years with a violation of any provision of the 
motor vehicle laws, liquor laws or drug laws of 
North Carolina or any other state and is not an 
excessive user of alcohol or drugs” for ‘“‘been of 
good behavior for the past two years and that 
his conduct and attitude are such as to entitle 
him to favorable consideration” in two places in 
subsection (d) and substituted ‘‘not been 

convicted within the past three years of a 
violation of any provisicn of motor vehicle laws, 
liquor laws or drug laws of North Carolina or 
any other state and is not an excessive user of 
alcohol or drugs” and “‘not been convicted within 
the past three years of a violation of any 
provision of the motor vehicle laws, liquor laws 
or drug laws of North Carolina or any other 
state and is not an excessive user of alcohol or 
drugs” for “been of good behavior for the past 
three years and his conduct and attitude are 
such as to entitle him to favorable 
consideration” in subsection (e). 

Effective Date of Revocation. — A revocation 
based on a second offense for driving while 
under the influence of intoxicating liquor or a 
narcotic drug must be for a period of three (now 
four) years, and the effective date of the 

revocation for such period should not begin prior 
to the date of the second conviction. Likewise, 
when a license is permanently revoked, the 
effective date of such revocation should not be 
earlier than the date of the conviction for the 
third offense. Carmichael v. Scheidt, 249 N.C. 
472, 106 S.E.2d 685 (1959). 

Period of Suspension Runs from Date of 
Order by Department. — When within five days 
from receipt of notice of conviction the 
Department ordered the revocation of an 
operator’s license for one year, the revocation 
was in effect until the same date in the following 
year, and did not expire one year from the date 
of conviction or the date of receipt of notice by 
the Department. State v. Ball, 255 N.C. 351, 121 
S.E.2d 604 (1961). 

Injunction Not Available to Plaintiff Who 
Could Have Prevented Delay in Start of 
Revocation Period. — Where the elapse of 
approximately 15 months between plaintiff’s 
last conviction for reckless driving and the order 
of revocation was not caused by defendant 
Commissioner of Motor Vehicles or his 
Department, but the delay apparently resulted 
from the failure of the clerk of the court where 
plaintiff was last convicted to act promptly in 
forwarding a record of the conviction to the 
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Department of Motor Vehicles, and plaintiff 
could have prevented any delay in the start of 
the revocation period by surrendering his license 
to the clerk and obtaining a receipt therefor at 
the time of his second conviction, plaintiff is not 
entitled to injunctive relief. Simpson v. Garrett, 
15 N.C. App. 449, 190 S.E.2d 251 (1972). 
Reinstatement or the receipt of a new license 

during the revocation period is not a legal 
right of the defendant, but an act of grace which 
the General Assembly permits, but does not 
require, the Department to apply. The authority 
to exercise or apply this act of grace is granted 
to the Department, not to the courts. In re 
Austin, 5 N.C. App. 575, 169 S.E.2d 20 (1969). 
Warrant Need Not Charge Second Offense in 

Order to Support Revocation under 
Subsection (d). — Where defendant’s driver’s 
license had previously been suspended for a 
period of one year for conviction of driving while 
under the influence of intoxicating liquor, and 
defendant pleaded guilty to another such 
offense upon warrant not charging a second 
offense, the Department of Motor Vehicles, 
upon receipt of the report of the later conviction, 
must revoke defendant’s license for the period 
provided by subsection (d) of this section. 
Harrell v. Scheidt, 243 N.C. 735, 92 S.E.2d 182 
(1956). 

Out-of-State Conviction to Be Counted as 
Conviction for Purpose of Subsection (e). — 
An out-of-state conviction of operating a motor 
vehicle upon the public highway while under the 
influence of intoxicating liquor or an impairing 
drug is to be counted as a conviction for the 
purpose of the operation of the mandatory 
provision of subsection (e). In re Oates, 18 N.C. 
App. 320, 196 S.E.2d 596 (1973). 

Review of Permanent Revocation under 
Subsection (e). — Where the Department of 

§ 20-20. Surrender of licenses. — Whenever an 
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Motor Vehicles permanently revoked plaintiff’s 
driver’s license for a third offense of driving 
while under the influence, the departmental 
action was mandatory, and the superior court 
was without authority to revoke or make any 
order with reference thereto. Rhyne v. Garrett, 
18 N.C. App. 565, 197 S.E.2d 235 (1973). 
The provisions of subsection (f) of this 

section are mandatory. Snyder v. Scheidt, 246 
N.C. 81, 97 S.E.2d 461 (1957). 

The provisions of § 20-17(6) and subsection (f) 
of this section are mandatory and not 
discretionary. Simpson v. Garrett, 15 N.C. App. 
449, 190 S.E.2d 251 (1972). 
Department Required to Revoke License for 

Statutory Period. — Upon receiving a record of 
an operator’s or chauffeur’s conviction upon two 
charges of reckless driving committed within a 
period of 12 months, the Department of Motor 
Vehicles is required to forthwith revoke the 
license of such persons for the statutory period. 
Simpson v. Garrett, 15 N.C. App. 449, 190 S.E.2d 
251 (1972). 
Where there is mandatory revocation under 

subdivision (2) of § 20-17, the period of 
revocation shall be as provided in this section. 
Carmichael v. Scheidt, 249 N.C. 472, 106 S.E.2d 
685 (1959); In re Austin, 5 N.C. App. 575, 169 
S.E.2d 20 (1969). 

Applied in Fox v. Scheidt, 241 N.C. 31, 84 
S.E.2d 259 (1954); State v. Moore, 247 N.C. 368, 
101 S.E.2d 26 (1957); Honeycutt v. Scheidt, 254 
N.C. 607, 119 S.E.2d 777 (1961); Gibson v. 
Scheidt, 259 N.C. 339, 130 S.E.2d 679 (1968). 

Stated in State v. Letterlough, 6 N.C. App. 36, 
169 S.E.2d 269 (1969); Ennis v. Garrett, 279 N.C. 
612, 184 S.E.2d 246 (1971). 

Cited in State v. Teasley, 9 N.C. App. 477, 176 
S.E.2d 838 (1970). 

vehicle operator’s or 
chauffeur’s license issued by the Department is revoked or suspended under the 
terms of this Chapter, the licensee shall surrender to the Department all vehicle 
operator’s and chauffeur’s licenses and duplicates thereof issued to him by the 
Department which are in his possession. (1935, c. 52, s. 14; 1948, c. 649, s. 4; 1967, 
c. 280; 1969, c. 182.) 

Stated in State v. Hughes, 6 N.C. App. 287, 
170 S.E.2d 78 (1969). 

§ 20-21. No operation under foreign license during suspension or 
revocation in this State. — Any resident or nonresident whose operator's or 
chauffeur’s license or right or privilege to operate a motor vehicle in this State 
has been suspended or eqoked as provided in this Article shall not operate a 
motor vehicle in this State under a license, permit or registration issued b 
another jurisdiction or otherwise during such suspension, or after BAe 
revocation until a new license is obtained when and as permitted under this 
Article. (1935, ¢. 52, s. 15.) 
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§ 20-22. Suspending privileges of nonresidents and reporting convictions. 
— (a) The privilege of driving a motor vehicle on the highways of this State given 
to a nonresident hereunder shall be subject to suspension or revocation by the 
Department in like manner and for like cause as an operator’s or chauffeur’s 
license issued hereunder may be suspended or revoked. 

(b) The Department is further authorized, upon receiving a record of the 
conviction in this State of a nonresident driver of a motor vehicle of any offense 
under the motor vehicle laws of this State, to forward a certified copy of such 
record to the motor vehicle administrator in the state wherein the person'so 
convicted is a resident. (1935, c. 52; s. 16.) 

Opinions of Attorney General. — Honorable 
John S. Gardner, District Court Judge, Sixteenth 
Judicial District, 40 N.C.A.G. 420 (1969). 

Cited in Morrisey v. Crabtree, 143 F. Supp. 105 
(M.D.N.C. 1956). 

§ 20-23. Suspending resident’s license upon conviction in another state. — 
The EG taps is authorized to suspend or revoke the license of any resident 
of this tate upon receiving notice of the conviction as defined in G.S. 20-24(c) 
of such person in another state of the offenses hereinafter enumerated which, 
if committed in this State, would be g 
of the license of an operator or chau 

rounds for the suspension or revocation 
feur. The provisions of this section shall 

apply only for the offenses as set forth in G.S. 20-26(a). (1985, c. 52, s. 17; 1971, 
G.. 486, 8. 2.) 

Cross Reference. — See note to § 20-16. 
Editor’s Note. — For note on choice of law 

rules in North Carolina, see 48 N.C.L. Rev. 
243 (1970). 

Opinions of Attorney General. — Honorable 
John S. Gardner, District Court Judge, Sixteenth 
Judicial District, 40 N.C.A.G. 420 (1969). 

Section Is Not Mandatory. — The 
Department of Motor Vehicles, under provisions 
of this section, is merely authorized, not 
directed, to suspend or revoke the license of any 
resident of this State upon receiving notice of 
the conviction of such person in another state of 
any offense therein which, if committed in this 
State, would be grounds for the suspension or 
revocation of the license of an operator or 
chauffeur. Carmichael v. Scheidt, 249 N.C. 472, 
106 S.E.2d 685 (1959). 

Discretion of Department. — Under the 
provisions of this section, it is discretionary with 
the Department to suspend or revoke an 
operator’s license upon receiving notice of his 
conviction in another state of an offense which, 
if committed in this State, would be grounds for 
suspension or revocation. State v. Teasley, 9 
N.C. App. 477, 176 S.E.2d 838 (1970). 

Section Construed with § 20-16. — See note 
to § 20-16. 

And § 20-25. — This section and § 20-25 must 
be construed in pari materia. In re Wright, 228 
N.C. 584, 46 S.E.2d 696 (1948). 

Licensee May Show Invalidity of 

Out-of-State Conviction. — Where an order of 
the Department of Motor Vehicles permanently 

revoking the license of a driver upon a third 
conviction for operating a motor vehicle while 
under the influence of intoxicating liquor is 
based in part upon notice of the licensee’s 
conviction of that offense in another state, the 
licensee has the right to show, if he can, that the 

proceedings in such other state were irregular, 
invalid and insufficient to support the reported 
conviction, and he is entitled to a hearing de novo 
in the superior court upon his petition for review. 
The sustaining of a demurrer to such petition is 
error, petitioner being entitled to an adjudication 
of the validity of the out-of-state conviction in 
order to determine whether the revocation 
should be permanent or for the period of time 
prescribed by subsection (d) of § 20-19. 
Carmichael v. Scheidt, 249 N.C. 472, 106 S.E.2d 
685 (1959). 

Conviction of Drunken Driving. — Upon a 
receipt of notification from the highway 
department of another state that a resident of 
this State had there been convicted of drunken 
driving, the Department of Motor Vehicles has 
the right to suspend the driving license of such 
person. In re Wright, 228 N.C. 301, 45 S.E.2d 370 
(1947). 

Notice May Be from Any Source. — This 
section does not limit the notice of conviction in 
another state upon which the Department may 
act to notice from a judicial tribunal or other 
official agency. Under the wording of the 
statute, from whatever source the notice may 
come, the Department may act. In re Wright, 228 
N.C. 584, 46 S.E.2d 696 (1948). 
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§ 20-23.1. Suspending or revoking operating privilege of person not 
holding license. — In any case where the Department would be authorized to 
suspend or revoke the license of a person but such person does not hold a license, 
the Department is authorized to suspend or revoke the operating privilege of 
such a person in like manner as it could suspend or revoke his license if such 
person held an operator’s or chauffeur’s license, and the provisions of this 
hapter governing suspensions, revocations, issuance of a license, and driving 

after license suspended or revoked, shall apply in the discretion of the 
Department in the same manner as if the license has been suspended or revoked. 
favoonee2151, $219; 1969, c. 186; s. 2} 

Driving during Period of Suspension 
Constitutes Violation of § 20-28. — Under the 
provisions of this section and § 20-28(a), when a 
person who does not hold a driver’s license has 
his operating privilege revoked or suspended in 

by statute, and while such operating privilege is 
thus suspended or revoked he drives a motor 
vehicle upon the highways of this State, he 
violates G.S. 20-28(a). State v. Newborn, 11 N.C. 
App. 292, 181 8.E.2d 214 (1971). 

the manner and under the conditions prescribed 

§ 20-23.2. Suspension of license for conviction of traffic offense in federal 
court. — Upon receipt of notice of conviction in any court of the federal 
government sitting in North Carolina of the offense of driving or operating a 
vehicle while under the influence of intoxicating liquor or while under the 
influence of an impairing drug as defined in G.S. 20-19(h), the Department is 
authorized to revoke the driving privilege of the person convicted in the same 
manner as if such conviction had occurred in a court of this State. Provided that 
this section shall apply only to offenses committed on highways in federal parks 
in this state. (1969, c. 988; 1971, c. 619, s. 11.) 

§ 20-24. When court to forward license to Department and report 
convictions. — (a) Whenever any person is convicted of any offense for which 
this Article makes mandatory the revocation of the operator’s or chauffeur’s 
license of such person by the Department, the court in which such conviction 
is had shall require the surrender to it of all operators’ and chauffeurs’ licenses 
then held by the person so convicted and the court shall thereupon forward the 
same, together with a record of such conviction, to the Department. 

The clerks of court, assistant clerks of court and deputy clerks of court in 
which any person is convicted, and as a result thereof the revocation or 
suspension of the operator’s or chauffeur’s license of such person is required 
under the provisions of this Chapter, are hereby eater as agents of the 
Department of Motor Vehicles for the purpose of receiving all operators’ and 
chauffeurs’ licenses required to be surrendered under this section, and are 
hereby authorized to and shall give to such licensee a dated receipt for any such 
license surrendered, such receipt to be upon such form as may be approved by 
the Commissioner of Motor Vehicles. The original of such receipt shal be mailed 
forthwith to the Driver License Division of the Department of Motor Vehicles 
together with the operator’s or chauffeur’s license. Any operator’s or 
chauffeur’s license, which has been surrendered and for which a receipt has been 
issued as herein required, shall be revoked or suspended as the case may be as 
of the date shown upon the receipt issued to such person. 

(b) Every court having jurisdiction over offenses committed under this 
Article, or any other law of this State regulating the operation of motor vehicles 
on highways, shall forward to the id pes a record of the conviction of any 
person in said court for a violation of any lof] said laws, and may recommend 
the suspension of the operator’s or chauffeur’s license of the person so 
convicted. Every court shall also forward to the Department a record of every 
conviction in which sentence is suspended on condition that the defendant not 
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pi gilts a motor vehicle for a period of time, and such report shall state the period 
of time for which such condition is imposed; provided that the punishment for 
the violation of this subsection shall be the same as provided -in G.S. 20-7(0). 

(c) For the pu ose of this Article the term “conviction” shall mean a final 
conviction. Also, for the 1 pao of this Article a forfeiture of bail or collateral 

en deposited to secure a de ant’s appearance in court, which forfeiture has not 
been vacated, shall be equivalent to a conviction. 

(d) After November 1, 1935, no operator’s or chauffeur’s license shall be 
suspended or revoked except in accordance with the provisions of this Article. 
(1935, c. 52, s. 18; 1949, c. 373, ss. 3, 4; 1955, c. 1187, s. 14; 1959, e547; 19655: 
38; 1973, c. 19.) 

Local Modification. — Hertford as to 
subsection (b): 1953, ec. 1059; Washington, as to 
subsection (b): 1953, ¢. 765. 

Editor’s Note. — The 1973 amendment 
substituted ‘(0)’ for ‘“(n)” at the end of 
subsection (b). 

Opinions of Attorney General. — Honorable 
John S. Gardner, District Court Judge, Sixteenth 
Judicial District, 40 N.C.A.G. 420 (1969). 

Jurisdiction to Revoke. — A municipal court 
is without authority to revoke a driver’s license, 
the power to suspend or revoke drivers’ licenses 
being vested exclusively in the Department of 
Revenue, subject to the right of review by the 
superior court, as provided in § 20-25. State v. 
McDaniels, 219 N.C. 768, 14 S.E.2d 793 (1941). 

Meaning of Forfeiture of Bail or Collateral. 

— “Bail” as here used means security for a 
defendant’s appearance in court to answer a 
criminal charge there pending. Ordinarily it is 
evidenced by a bond or recognizance which 
becomes a record of the court. The forfeiture 
thereof is a judicial act. In re Wright, 228 N.C. 
584, 46 S.E.2d 696 (1948). 

The mere deposit of security with an arresting 
officer or magistrate pending issuance and 
service of warrant, which deposit is retained 
without the semblance of judicial or legal 
forfeiture, is not a forfeiture of “‘bail’” within the 
meaning of subsection (c) of this section. In re 
Wright, 228 N.C. 584, 46 S.E.2d 696 (1948); In re 
Donnelly, 260 N.C. 375, 132 S.E.2d 904 (1968). 
Where no warrant is served, no legal action is 

pending in court; and when no legal action is 
pending, there can be no valid judgment of 
forfeiture of bail. In re Donnelly, 260 N.C. 375, 
132 S.E.2d 904 (1963). 

Bond forfeiture held to be equivalent to a 

conviction of driving while under the influence 
of an intoxicant. Rhyne v. Garrett, 18 N.C. App. 
565, 197 S.E.2d 235 (1978). 

Plea of Nolo Contendere. — Where the 
petitioner entered a plea of nolo contendere to 
the charge of a second offense of operating an 
automobile upon the public highways of the 
State while under the influence of intoxicating 
liquor, which plea was accepted by the court, for 
the purposes of that case in that court, such plea 
was equivalent to a plea of guilty, or conviction 

by a jury, and subsection (a) of this section 
required that court to enter a notation of such 
conviction upon the license of petitioner to 
operate an automobile in North Carolina, and to 
compel the surrender to it of such license then 
held by petitioner, and thereupon to forward the 
license, together with a record of the conviction, 
to the Department of Motor Vehicles. Fox v. 
Scheidt, 241 N.C. 31, 84 S.E.2d 259 (1954). 
When Conviction Final. — The conviction 

alone, without the imposition of a judgment from 
which an appeal might be taken, is not a final 
conviction within the terms of subsection (c). 
Barbour v. Scheidt, 246 N.C. 169, 97 S.E.2d 855 
(1957). 
A conviction in a criminal case is not final 

within the meaning of subsection (c) of this 
section where no judgment is imposed on the 
verdict, but merely an order is_ entered 
continuing prayer for judgment upon payment 
of costs. Barbour v. Scheidt, 246 N.C. 169, 97 
S.E.2d 855 (1957). 

Trial Court Is Required to Forward Record 

of Conviction. — This section requires that the 
trial courts shall forward to the Department a 
record of the conviction of any person. Tilley v. 
Garrett, 8 N.C. App. 556, 174 S.E.2d 617 (1970). 

But Court Is Not Required to Forward 
Warrant and Judgment. — This section does 
not require that the warrant and judgment, or 
certified copies thereof, shall be forwarded by 
the trial court. Tilley v. Garrett, 8 N.C. App. 556, 
174 8.E.2d 617 (1970). 
Forwarding of License as Notice of 

Revocation. — The surrendering of his license 
and forwarding of it to the Department by the 
court gives the licensee sufficient notice that his 
operator’s license has been revoked. State v. 
Teasley, 9 N.C. App. 477, 176 8.E.2d 838 (1970). 

This section designates clerks of court and 
assistant and deputy clerks of court as agents 
of the Department of Motor Vehicles for 
receipt of driver’s licenses in cases where 
revocation is required. Simpson v. Garrett, 15 
N.C. App. 449, 190 S.E.2d 251 (1972). 

Injunction Not Available to Plaintiff Who 
Could Have Prevented Delay in Start of 
Revocation Period. — Where the elapse of 
approximately 15 months between plaintiff’s 
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last conviction for reckless driving and the order 
of revocation was not caused by defendant 
Commissioner of Motor Vehicles or his 
Department, but the delay apparently resulted 
from the failure of the clerk of the court where 
plaintiff was last convicted to act promptly in 
forwarding a record of the conviction to the 
Department of Motor Vehicles, and plaintiff 
could have prevented any delay in the start of 
the revocation period by surrendering his license 
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to the clerk and obtaining a receipt therefor at 
the time of his second conviction, plaintiff is not 
entitled to injunctive relief. Simpson v. Garrett, 
15 N.C. App. 449, 190 S8.E.2d 251 (1972). 

Applied in State v. Ball, 255 N.C. 351, 121 
S.E.2d 604 (1961). 

Quoted in Harrell v. Scheidt, 243 N.C. 735, 92 
S.E.2d 182 (1956). 

Stated in Winesett v. Scheidt, 239 N.C. 190, 79 
S.E.2d 501 (1954). 

§ 20-25. Right of appeal to court. — Any person denied a license or whose 
license has been canceled, suspended or revoked by the Department, except 
where such cancellation is mandatory under the provisions of this Article, shall 
have a right to file a petition within 30 days thereafter for a hearing in the matter 
in the superior court of the county wherein such person shall reside, or to the 
resident judge of the district or judge holding the court of that district, or special 
or emergency judge holding a court in such district in which the violation was 
committed, atl such court or judge is hereby vested with jurisdiction and it shall 
be its or his duty to set the matter for hearing upon 30 days’ written notice to 
the Department, and thereupon to take testimony and examine into the facts 
of the case, and to determine whether the petitioner is entitled to a license or 
is subject to suspension, cancellation or revocation of license under the 
provisions of this Article. (1985, c. 52, s. 19.) 

Power to Suspend or Revoke Licenses 
Vested Exclusively in Department of Motor 
Vehicles. — By Session Laws 1941, c. 36 [88 
20-1, 20-2, 20-3 and 20-4], the power to suspend 
or revoke drivers’ licenses after July 1, 1941, 
vested exclusively in the newly created 
Department of Motor Vehicles, subject to the 
same right of review by the superior court as 
existed prior to that date. State v. Cooper, 224 
N.C. 100, 29 S.E.2d 18 (1944). 

Section Construed with § 20-23. — This 
section and § 20-23 must be construed in pari 
materia. In re Wright, 228 N.C. 584, 46 S.E.2d 
696 (1948). 

Provisions Satisfy Requirements of Due 
Process. — The provisions of § 20-48, together 
with the provisions of § 20-16(d), relating to the 
right of review, and the provisions of this 
section, relating to the right of appeal, satisfy 
the requirements of procedural due process. 
State v. Teasley, 9 N.C. App. 477, 176 S.E.2d 838 
(1970). 

The jurisdiction vested by this section is not 
a delegation of legislative and administrative 
authority. The review is judicial and is governed 
by the standards and guides which are 
applicable to other judicial proceedings. In re 
Wright, 228 N.C. 584, 46 S.E.2d 696 (1948). 

And failure of the section to provide 
standards for the guidance of the courts does 
not invalidate it or negate the jurisdiction. In re 
Wright, 228 N.C. 584, 46 S.E.2d 696 (1948). 

Such jurisdiction is not the limited, inherent 

power of courts to review the discretionary 

acts of an administrative officer. The power is 
conferred by statute, and the statute must be 
looked to in order to ascertain the nature and 
extent of the review contemplated by the 
legislature. In re Wright, 228 N.C. 301, 45S.E.2d 
370 (1947). 

The Section Imposes Additional 
Jurisdiction. — The court has_ inherent 
authority to review the discretionary action of 
an administrative agency whenever such action 
affects personal or property rights, upon a 
prima facie showing, by petition for a writ of 
certiorari, that such agency has _ acted 
arbitrarily, capriciously, or in disregard of law. 
This section dispenses with the necessity of an 
application for writ of certiorari, provides for 
direct approach to the courts and enlarges the 
scope of the hearing. That the legislature had 
full authority to impose this additional 
jurisdiction upon the courts is beyond question. 
In re Wright, 228 N.C. 584, 46 S.E.2d 696 (1948). 

But no discretionary power is conferred 
upon the court in reviewing the suspension or 
revocation of driving licenses, and the court may 
determine only if, upon the facts, petitioner’s 
license is subject to suspension or revocation 
under the provisions of the statute. In re Wright, 
228 N.C. 584, 46 S.E.2d 696 (1948). 

On appeal and hearing de novo in the superior 
court, that court is not vested with discretionary 
authority. It makes judicial review of the facts, 
and if it finds that the license of petitioner is in 
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fact and in law subject to suspension or 
revocation, the order of the Department must be 
affirmed; otherwise not. In re Donnelly, 260 N.C. 
375, 132 S.E.2d 904 (1968). 

No discretionary power is conferred upon the 
court in matters pertaining to the revocation of 
licenses. If, under the facts found by the judge, 
the statute requires the suspension or 
revocation of petitioner’s license, the order of 
the Department entered in conformity with the 
facts found must be affirmed. Joyner v. Garrett, 
279 N.C. 226, 182 S.E.2d 553 (1971). 

A license to operate a motor vehicle is a 
privilege in the nature of a right of which the 
licensee may not be deprived save in the manner 
and upon the conditions prescribed by statute. 
These, under express provisions of this section, 
include full de novo review by a superior court 
judge, at the election of the licensee, in all cases 

except where the suspension or revocation is 
mandatory. Underwood v. Howland, 274 N.C. 
473, 164 S.E.2d 2 (1968). 

Discretionary suspensions and revocations 
of driving licenses by the Department of Motor 

Vehicles are reviewable under this section. 
State v. Cooper, 224 N.C. 100, 29 S.E.2d 18 
(1944); In re Wright, 228 N.C. 584, 46 S.E.2d 696 

(1948). 
Discretionary revocations and suspensions 

may be reviewed by the court under this section, 
while mandatory revocations and suspensions 
may not. Underwood v. Howland, 274 N.C. 473, 
164 S.E.2d 2 (1968); Taylor v. Garrett, 7 N.C. 
App. 473, 173 S.E.2d 31 (1970). 

Discretionary revocation of a driver’s license 
is reviewable under the provisions of this section 
but mandatory revocations are not. In re Austin, 
5 N.C. App. 575, 169 S.E.2d 20 (1969). 

By Trial De Novo. — All suspensions, 
cancellations and revocations of driving licenses 
made in the discretion of the Department of 
Motor Vehicles, whether under 8§ 20-16, 20-23 or 

any other provision of this Chapter, are 
reviewable by trial de novo. In re Wright, 228 
N.C. 584, 46 S.E.2d 696 (1948). 

The hearing in the superior court is de novo, 
and the court is not bound by the findings of fact 
or the conclusion of law made by the 
Department. In re Wright, 228 N.C. 301, 45 
S.E.2d 370 (1947); Fox v. Scheidt, 241 N.C. 31, 84 
S.E.2d 259 (1954). 

Upon the filing of a petition for review, it is 
the duty of the judge, after notice to the 
Department, “to take testimony and examine 
into the facts of the case, and to determine 
whether the petitioner is entitled to a license or 
is subject to suspension, cancellation, or 
revocation of license under the provisions of this 
Article.” This is more than a review as upon a 
writ of certiorari. It is a rehearing de novo, and 
the judge is not bound by the findings of fact or 
the conclusions of law made by the Department. 
Else why “take testimony,” “examine into the 
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facts,” and “determine” the question at issue? 
Parks v. Howland, 4 N.C. App. 197, 166 S.E.2d 
701 (1969). 
Any person whose driver’s license has been 

suspended under § 20-16.2(d) has the right to a 
full de novo review by a superior court judge. 
This means the court must hear the matter on 
its merits from beginning to end as if no trial or 
hearing had been held by the Department and 
without any presumption in favor of its decision. 
Joyner v. Garrett, 279 N.C. 226, 182 S.E.2d 553 
(1971). 

But mandatory revocations under § 20-17 
are not reviewable. And no right accrues to a 
licensee who petitions for a review of the order 
of the Department when it acts under the terms 
of § 20-17, for then its action is mandatory. In 
re Wright, 228 N.C. 584, 46 S.E.2d 696 (1948); 
Winesett v. Scheidt, 239 N.C. 190, 79 S.E.2d 501 
(1954); Fox v. Scheidt, 241 N.C. 31, 84 S.E.2d 259 
(1954); Mintz v. Scheidt, 241 N.C. 268, 84 S.E.2d 
882 (1954). 

There is no right of judicial review when the 
revocation is mandatory pursuant to the 
provisions of § 20-17. In re Austin, 5 N.C. App. 
575, 169 S.E.2d 20 (1969); Rhyne v. Garrett, 18 
N.C. App. 565, 197 S.E.2d 235 (1973). 

Hearing by Department Is Prerequisite to 
Court Review. — Section 20-16(c) [now 
subsection (d)] provides for a rehearing by the 
Department of Motor Vehicles upon application 
of a licensee whose license has been suspended, 
and this procedure should be followed and 
should be made to appear in the petition before 
review by the superior court. In re Wright, 228 
N.C. 301, 45 S.E.2d 370 (1947). 

Errors in Administrative Proceedings Are 
Rendered Harmless by Hearing De Novo. — If 
any errors were committed in the administrative 
proceedings, they are rendered harmless by the 
hearing de novo on appeal. Joyner v. Garrett, 279 
N.C. 226, 182 S.E.2d 553 (1971). 

Cancellation of Suspension. — Petitioner 
was arrested in South Carolina, charged with 
operating a motor vehicle while under the 
influence of intoxicants. He gave bond for 
appearance, but no warrant was served on him 
and no trial had, and his bond was forfeited. His 
license was suspended by the Department of 
Motor Vehicles upon information of the highway 
department of South Carolina that he had been 
found guilty of driving while intoxicated. Upon 
review the superior court found, in addition, that 
the suspension was based upon misinformation 
and further that petitioner in fact was not guilty. 
It was held that the findings supported the 
court’s order directing the respondent to cancel 
the suspension and to restore license to 
petitioner. In re Wright, 228 N.C. 301, 45 S.E.2d 
370 (1947). 

Denial of License on _ Petition for 
Reinstatement. — If a petitioner is unlawfully 
and illegally denied a license upon a hearing on 
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a petition for reinstatement of his license, the 
judge of the superior court, upon proper 
allegations in a petition and proper notice to the 
respondent as provided in this section, is 
authorized to take testimony, examine into the 
facts of the case, and determine whether the 
petitioner was illegally and unlawfully denied a 
license under the provisions of the Uniform 
Driver’s License Act. In re Austin, 5 N.C. App. 
575, 169 S.E.2d 20 (1969). 

Remedy for Improper Deprivation of 
License. — If an individual has been improperly 
deprived of his license by the Department of 
Motor Vehicles due to a mistake of law or fact, 
his remedy is to apply for a hearing as provided 
by § 20-16(d), or by application to the superior 
court as permitted by this section. At a hearing 
held pursuant to either of these sections, he 
would be permitted to show that the suspension 
was erroneous. He could not ignore the quasi- 
judicial determination made by the Department. 
Beaver v. Scheidt, 251 N.C. 671, 111 S.E.2d 881 
(1960). 

Review of Revocation Based on Conviction 
of Offense in Another State. — The fact that 
the Department of Motor Vehicles, in the 
exercise of its discretion, accepted the 
certification of a conviction in another state at 
its face value did not foreclose the petitioner’s 
right to review as provided in this section. In 
other words, the General Assembly has never 
made it mandatory on the Department to 
suspend or revoke the license of a resident of 
this State based on the conviction of such person 
in another state of any offense therein which, if 
committed in this State, would make the 
revocation mandatory. Carmichael v. Scheidt, 
249 N.C. 472, 106 S.E.2d 685 (1959). 

On appeal from a suspension of a resident’s 
license under § 20-23, it is the conviction in 
another state that is under review in the superior 
court. In re Donnelly, 260 N.C. 375, 132 S.E.2d 

904 (1963). 
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The superior court of North Carolina may not 
determine the guilt of a license holder, with 
respect to offenses alleged to have been 
committed in another state, as the sole predicate 
for suspension or revocation of his license. In re 
Donnelly, 260 N.C. 375, 132 S.E.2d 904 (1963). 

Hearing Must Be Sufficiently Formal to 
Permit Appellate Review. — Although a 
hearing conducted pursuant to this section may 
be as informal as the particular judge permits, 
nevertheless there should be _ sufficient 
formality in compiling a record of the proceeding 
so as to permit an appellate review. Tilley v. 
Garrett, 8 N.C. App. 556, 174 S.E.2d 617 (1970). 

Burden of Proof. — Since the hearing on 
appeal in the superior court is de novo, if the 
Department has the burden of proof at the first 
hearing held under § 20-16(d), obviously it also 
has the burden at the de novo hearing in the 
superior court. Joyner v. Garrett, 279 N.C. 226, 
182 S.E.2d 553 (1971). 

Plaintiff May Not Complain That 
Department Has No Valid Warrant and Valid 
Judgment in Records. — If the plaintiff has 
been improperly deprived of his license by the 
Department due to a mistake of law or fact, he 
is entitled to show that the suspension was 
erroneous; however, he has no ground to 
complain that the Department does not have as 
a part of its records a “valid warrant” and a 
“valid judgment.” Plaintiff has available to him 
the records of the court in which he is alleged 
to have been convicted by which he may show 
whether the conviction was valid. Tilley v. 
Garrett, 8 N.C. App. 556, 174 S.E.2d 617 (1970). 

Applied in Barbour v. Scheidt, 246 N.C. 169, 
97 S.E.2d 855 (1957); State v. Virgil, 263 N.C. 73, 
138 S.E.2d 777 (1964); Underwood v. Howland, 
1 N.C. App. 560, 162 S.E.2d 124 (1968); Ennis v. 
Garrett, 279 N.C. 612, 184 S.E.2d 246 (1971); 
Joyner v. Garrett, 18 N.C. App. 38, 195 S.E.2d 
575 (1973). 

Stated in State v. Hughes, 6 N.C. App. 287, 
170 S.E.2d 78 (1969). 

§ 20-26. Records; copies furnished. — (a) The Department shall keep a 
record of proceedings and orders per aunne to all operator’s and chauffeur’s 
licenses granted, refused, suspended or revoked. The Department shall Keep 
records of convictions as defined in G.S. 20-24(c) occurring outside Nort 
Carolina only for the offenses of exceeding a stated speed limit of 55 miles per 
hour or more by more than 15 miles per hour, driving while license suspended 
or revoked, careless and reckless driving, engaging in prearranged speed 
competition, engaging willfully in speed competition, hit-and-run driving 
resulting in damage to property, unlawfully passing a stopped school bus, illegal 
transportation of intoxicating liquors, and the offenses included in G.S. 20-17. 

(b) The Department shall furnish certified copies of license records required 
to be kept by subsection (a) of this section to State, county, municipal and court 
officials of this State for official use only, without charge. 

(c) The Department shall furnish copies of license records required to be kept 
by subsection (a) of this section to other persons, firms and corporations for uses 
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other than official upon prepayment of the fee therefor, according to the 
following schedule: 

(1) Limited extract copy of license record, for period up to three 
YORTS eR VIIa oe... 4d pannel Amlia ephaee ee $ 1.00 

(2) Complete extract copy of license record ................ 1.00 
(3) Certified true copy of complete license record ............ 3.00 

All fees received by the Department under the provisions of this subsection shall 
be paid into and become a part of the “Operator’s and Chauffeur’s License 
Fund.” (1935, ¢. 52, s. 20; 1961, c. 307; 1969, c. 7838, s. 3; 1971, c. 486, s. 1.), 

§ 20-27. Availability of records. — All records of the Department pertainin 
to application and to operator’s and chauffeur’s license, except the confidentia 
iedical report vefeited to in G.S. 20-7, of the current or previous five years shall 
be open to public inspection at any reasonable time during office hours. (1935, 
Oz Brel: 

§ 20-28. Unlawful to drive while license suspended or revoked. — (a) Any 
person whose operator’s or chauffeur’s license has been suspended or revoked 
other than permanently, as provided in this Chapter, who shall drive any motor 
vehicle upon the highways of the State while such license is suspended or 
revoked shall be guilty of a misdemeanor and his license shall be suspended or 
revoked, as the case may be, for an additional period of one year for the first 
offense, two years for the second offense, and permanently for a third or 
subsequent offense; provided, any person whose license has been permanently 
suspended or mecoked. under this section may apply for a new license after three 
years from the commencement of the permanent suspension or revocation. Upon 
the filing of such application, the Department may, with or without a hearing, 
issue a new license upon satisfactory proof that the former licensee has been 
of good behavior.for a minimum of three years from the last date of suspension 
or revocation and that his conduct and attitude are such as to entitle him to 
favorable consideration. 

Notwithstanding any other provisions of this section, in those cases of 
conviction of the offense provided in this section in which the judge and district 
attorney of the court wherein a conviction for violation of this section was 
obtained recommend in writing to the Department that the Department examine 
into the facts of the case and exercise discretion in suspending or revoking the 
driver’s license for the additional periods provided by this section, the 
Department shall conduct a hearing and may impose a lesser period of additional 
suspension or revocation than that provided in this section or may refrain from 
imposing any additional period. If the judge and district attorney hearing said 
case are not reasonably available to make or refuse such recommendation, then 
the judge and district attorney presiding and serving over the court of conviction 
may make the recommendation. 
Upon conviction, a violator of this section shall be punished by a fine of not 

less than two hundred dollars ($200.00) or imprisonment in the discretion of the 
court not to exceed two years, or both; provided, however, the restoree of a 
suspended or revoked operator’s or chauffeur’s license who operates a motor 
vehicle upon the streets or highways of the State without maintaining financial 
responsibility as provided by law shall be punished as for operating without an 
operator’s license. 

(b) Any person whose license has been permanently revoked or permanently 
suspended, as provided in this Article, who shall drive any motor vehicle upon 
the highways of this State while such license is permanently revoked or 
ermanently suspended shall be guilty of a misdemeanor and shall ie imprisoned 
or not less than one year. This subsection shall not apply to any license 
revocations under G.S. 20-17.1; penalty for violation of CR. 20-17.1 shall be 
applied as prescribed under G.S. 20-28(a). (1935, ¢. 52, s. 22; 1945, c. 635; 1947, 
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c. 1067, s. 16; 1955, c. 1020, s. 1; c. 1152, s. 18; c. 1187, s. 20; 1957, c. 1406; 1959, 
ce. 515; 1967, c. 447: ‘ee a AT, Pe ag dy 1132.) 

Editor’s Note. — The first 1973 amendment 
substituted “district attorney” for “solicitor” in 
the second paragraph of subsection (a). 

The second 1973 amendment inserted “or 
permanently suspended” in two places in the 
first sentence of subsection (b) and added the 
second sentence of subsection (b). 

The third 1973 amendment added the present 
second sentence of the second paragraph of 
subsection (a) and deleted the former second 
sentence of that paragraph, which provided that 
the benefits of this section should be applicable 
to persons convicted of violating this section 
before or after May 14, 1959. 

The right to operate a motor vehicle upon 
the public highways is not an unrestricted 
right but a privilege which can be exercised only 
in accordance with the legislative restrictions 
fixed thereon. State v. Tharrington, 1 N.C. App. 
608, 162 S.E.2d 140 (1968). 

In this section the General Assembly 

anticipated there would be hardship cases 
where the violation of subsection (a) would be 
technical rather than willful. Gibson v. Scheidt, 
259 N.C. 339, 130 S.E.2d 679 (1963). 

Suspension or Revocation of License under 
Subsection (a) Not Proper without Conviction. 
— Where plaintiff has never been convicted of 
or tried for the offense defined in subsection (a), 
unless and until he is so tried and convicted, 
subsection (a) vests no authority in the 
Department in respect of the suspension or 
revocation of his operator’s license. Gibson v. 
Scheidt, 259 N.C. 339, 130 S.E.2d 679 (1968). 

Operation Must Have Occurred during 
Suspension or Revocation. — To constitute a 
violation of subsection (a), the operation of a 
motor vehicle must occur ‘‘while such license is 
suspended or revoked,” that is, during the period 
of suspension or revocation. State v. Sossamon, 
259 N.C. 374, 130 S.E.2d 638 (1968). 

Subsection (a) deals solely and directly with 
the offense of driving while one’s operator’s 
license is suspended or revoked and contains 
provisions bearing directly upon periods of 
suspension and revocation upon conviction. In re 
Bratton, 263 N.C. 70, 138 S.E.2d 809 (1964). 

One violates this section if he operates a motor 
vehicle on a public highway while his operator’s 
license is in a state of suspension. State v. 
Blacknell, 270 N.C. 103, 153 S.E.2d 789 (1967). 

To constitute a violation of subsection (a) of 
this section there must be: (1) operation of a 
motor vehicle by a person; (2) on a public 
highway; (3) while his operator’s license is 
suspended or revoked. State v. Cook, 272 N.C. 
728, 158 S.E.2d 820 (1968); State v. Hughes, 6 
N.C. App. 287, 170 S.E.2d 78 (1969). 

In order to convict a person of a violation of 
subsection (a), such person must have: (1) 
operated a motor vehicle; (2) on a_ public 
highway; and (3) while his operator’s license or 
operating privilege was lawfully suspended or 
revoked. State v. Newborn, 11 N.C. App. 292, 
181 S.E.2d 214 (1971). 

In order to constitute a violation of this 
section, defendant must be found guilty of 
driving “while” his license is revoked, and a 
verdict specifically finding defendant guilty of 
driving ‘after’ his license was revoked is 
therefore defective. State v. McDonald, 21 N.C. 
App. 136, 203 S.E.2d 397 (1974). 

Offense Must Have Occurred upon Public 
Highway. — The trial judge’s failure to require 
the jury to find beyond a reasonable doubt that 
the offense occurred upon a public highway was 
prejudicial error. State v. Harris, 10 N.C. App. 
553, 180 S.E.2d 29 (1971). 

What Term “Highway” Encompasses. — The 
term “highway” encompasses “highway of the 
State” or “public highway for purposes of 
framing a valid arrest warrant.” State v. 
Bigelow, 19 N.C. App. 570, 199 S.E.2d 494 (1978). 

Intent Immaterial. — The operation of a 
motor vehicle upon the highways of the State by 
a person whose driver’s license has been revoked 
is unlawful, regardless of intent, since the 
specific performance of the act forbidden 
constitutes the offense itself. State v. Correll, 

232 N.C. 696, 62 S.E.2d 82 (1950). 

A person has no right to drive his car upon the 
highways of North Carolina after his license has 
been revoked and it makes no difference what 
the person’s intentions are in so doing. State v. 
Tharrington, 1 N.C. App. 608, 162 S.E.2d 140 
(1968); State v. Hurley, 18 N.C. App. 285, 196 
S.E.2d 542 (1973). 

There is nothing in subsection (a) of this 

section which would imply that knowledge or 
intent is a part of the crime of operating a motor 
vehicle after one’s license has been suspended. 
State v. Teasley, 9 N.C. App. 477, 176 S.E.2d 838 
(1970); State v. Hurley, 18 N.C. APDS 285, 196 
S.E.2d 542 (1973). 

Offense by Person Not Holding License. — 

Under the provisions of § 20-23.1 and subsection 
(a) of this section, when a person who does not 
hold a driver’s license has his operating privilege 
revoked or suspended in the manner and under 
the conditions prescribed by statute, and while 
such operating privilege is thus suspended or 
revoked he drives a motor vehicle upon the 
highways of this State, he violates subsection 
(a). State v. Newborn, 11 N.C. App. 292, 181 
S.E.2d 214 (1971). 
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A warrant is fatally defective which does not 
allege in words or in substance an essential 

element of the offense defined in subsection (a). 
State v. Sossamon, 259 N.C. 374, 130 S.E.2d 638 
(1963). 

Warrant Need Not Specifically Refer to 
Section. — A warrant charging that the named 
defendant did unlawfully and willfully operate 
a motor vehicle on public streets or highways 
while his license was suspended sufficiently 
charges defendant’s violation of this section 
without specific reference to the statute. State 
v. Blacknell, 270 N.C. 108, 153 S.E.2d 789 (1967). 
Warrant Need Not Allege That Defendant 

Was Driving on “Public” Highway. — A 
warrant for driving while driver’s license was 
suspended is not fatally defective in failing to 
allege that defendant was driving upon a 
“public” street or highway, since this section 
uses the phrase “highways of the State.” State 
v. Martin, 13 N.C. App. 613, 186 S.E.2d 647 
(1972). 

Admissibility of Department Records. — The 
records of the Department, properly 
authenticated, are competent for the purpose of 
establishing the status of a person’s operator’s 
license and driving privilege. State v. Teasley, 9 
N.C. App. 477, 176 S.E.2d 838 (1970); State v. 
Rhodes, 10 N.C. App. 154, 177 S.E.2d 754 (1970). 

In a prosecution of a defendant for driving 
while his license was suspended, a properly 
certified copy of the driver’s license record of 
defendant on file with the Department of Motor 
Vehicles is admissible as evidence that the 
defendant’s license was in a state of revocation 
for a period covering the date of the offense for 
which he was charged. State v. Herald, 10 N.C. 
App. 268, 178 S.E.2d 120 (1970). 

Certification by an employee of _ the 
Department of Motor Vehicles that the original 
of an order of security requirement or 
suspension of driving privilege was mailed to 
defendant on a specified date at his address 
shown on the records of the Department of 
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Motor Vehicles is sufficient to render admissible 
a copy of the document in a prosecution of a 
defendant for driving while his license was 
suspended. State v. Herald, 10 N.C. App. 263, 
178 S.E.2d 120 (1970). 
A defendant is entitled to have the contents of 

the official record of the status of his driver’s 
license limited, if he so requests, to the formal 
parts thereof, including the certification and 
seal, plus the fact that under official action of 
the Department of Motor Vehicles the 
defendant’s license was in a state of revocation 
or suspension on the date he is charged with 
committing the offense under this section. State 
v. Rhodes, 10 N.C. App. 154, 177 S.E.2d 754 
(1970). © 
Where a defendant fails to request that the 

contents of his certified driving record be limited 
to the portions thereof relating to the status of 
his license on the day he was charged with 
driving while his license was revoked, he may 
not complain on appeal that the record indicates 
that he had been involved in a number of 
accidents. State v. Herald, 10 N.C. App. 263, 178 
S.E.2d 120 (1970). 

Collateral Attack on Order of Revocation 
Not Permitted. — Defendant could not, when on 
trial for the criminal offense of driving while his 
license was revoked, collaterally attack the 
record of revocation which did not on its face 
disclose invalidity. State v. Ball, 255 N.C. 351, 
121 S.E.2d 604 (1961). 

Applied in State v. Meadows, 234 N.C. 657, 68 
S.E.2d 406 (1951); Beaver v. Scheidt, 251 N-C. 
671, 111 S.E.2d 881 (1960); State v. Sossamon, 
259 N.C. 378, 130 S.E.2d 640 (1963); State v- 
Blackwelder, 263 N.C. 96, 138 S.E.2d 787 (1964); 
State v. Letterlough, 6 N.C. App. 36, 169 S.E.2d 
269 (1969); State v. Rowland, 13 N.C. App. 253, 
185 S.E.2d 296 (1971); State v. Guffey, 283 N_C. 
94, 194 S.E.2d 827 (1973); State v. Toler, 18 N_C. 
App. 149, 196 S.E.2d 295 (1973). 

Cited in State v. Harris, 22 N.C. App. 279, 206 
S.E.2d 371 (1974). 

§ 20-28.1. Conviction of moving offense committed while driving during 
period of suspension or revocation of license; departmental hearings upon 
recommendation of judge and district attorney. — (a) eh or: receipt of notice 
of conviction of any person of a motor vehicle moving o fense, such offense 
having been committed while such person’s driving privilege was in a state of 
suspension or revocation, the Department shall revoke such person’s drivin 
privilege for an additional period of time as set forth in subsection (b) horse 

(b) When a driving privilege is subject to revocation under this section, the 
additional period of revocation shall be as follows: 

(1) A first such revocation shall be for one year; 
(2) A second such revocation shall be for two years; and 
(3) A third or subsequent such revocation shall be permanent. 

(c) Any person whose driving privilege has been permanently revoked under 
this section may apply for a new license after three years from the 
commencement of the permanent revocation. Upon the filing of such application, 
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the Department may, with or without a hearing, issue a new license upon 
satisfactory proof that the former licensee has been of good behavior for a 
minimum of three years from the last date of revocation and that his conduct 
and attitude are such as to entitle him to favorable consideration. 

(d) Notwithstanding any other provisions of this section, in those cases of 
conviction of the offense provided in this section in which the judge and district 
attorney of the court wherein a conviction for violation of this section was 
obtained recommend in writing to the Department that the Department examine 
into the facts of the case and exercise discretion in suspending or revoking the 
driver’s license for the additional periods provided by this section, the 
Department shall conduct a hearing and may impose a lesser period of additional 
suspension or revocation than that provided in this section or may refrain from 
imposing any additional period. If the judge and district attorney hearing said 
case are not reasonably available to make or refuse such recommendation, then 
the judge and district attorney presiding and serving over the court of conviction 
may make the recommendation. (1965, c. 286; 1969, c. 348; 1971, c. 163; 1973, 
475.8..2.) 

Editor’s Note. — The 1973 amendment 
substituted “district attorney” for “solicitor” in 
subsection (d). 

Application of Section. — This section does 
not apply to a conviction of a “motor vehicle 
moving offense” during the interim between the 
termination of an original order of revocation 
and the payment of the fee required by § 20-7(i1). 
Ennis v. Garrett, 279 N.C. 612, 184 S.E.2d 246 

(1971). 
Effect of Termination of Revocation Period. 

— When the period of revocation stated in the 
original order of revocation terminates, the 
license is no longer “‘in a state of suspension or 
revocation’”’ within the meaning of this section. 
Ennis v. Garrett, 279 N.C. 612, 184 S.E.2d 246 
(1971). 
When the period of revocation stated in the 

original order of revocation terminates, the 
former holder of the license may _ not 
immediately resume driving. Before he may do 
so the fee required by § 20-7(i1) must be paid. 
Ennis v. Garrett, 279 N.C. 612, 184 S.E.2d 246 
(1971). 
When the period of revocation stated in the 

original order of revocation terminates, the 
former holder of the license is simply a person 
without a valid operator’s or chauffeur’s license; 
if, before payment of the fee required by 8 

20-7(i1), he operates a motor vehicle upon a 
highway of this State, he is subject to the 
penalties provided for one who operates a motor 
vehicle without a valid operator’s or chauffeur’s 
license. Ennis v. Garrett, 279 N.C. 612, 184 
S.E.2d 246 (1971). 

Suspension Due to Insurance Agent’s 
Failure to Give Notice of Insurance. — Where, 

by error, a licensee’s insurance agent fails to 
furnish the Commissioner notice of the existence 
of liability insurance on her car and she receives 
notification of suspension of her license for lack 
of liability insurance but she continues to drive, 
relying on her agent to correct his error, 
subsequent moving violations during the period 
of the suspension make revocation for an 
additional period mandatory under this section 
even though the suspension would not have been 
entered if the Commissioner had been properly 
advised of the existence of liability insurance. 
Carson v. Godwin, 269 N.C. 744, 153 S.E.2d 473 
(1967). 

Former Provisions Construed. — See 

Underwood v. Howland, 274 N.C. 473, 164S.E.2d 

2 (1968). 
Applied in Underwood v. Howland, 1 N.C. 

App. 560, 162 S.E.2d 124 (1968); Taylor v. 
Garrett, 7 N.C. App. 473, 173 S.E.2d 31 (1970). 

§ 20-29. Surrender of license. — Any person operating or in charge of a 
motor vehicle, when requested by an officer in uniform, or, in the event of 
accident in which the vehicle which he is operating or in charge of shall be 
involved, when requested by any other person, who shall refuse to write his 
name for the purpose of identification or to give his name and address and the 
name and address of the owner of such vehicle, or who shall give a false name 
or address, or who shall refuse, on demand of such officer or such other person, 
to produce his license and exhibit same to such officer or such other person for 
the purpose of examination, or who shall refuse to surrender his license on 
demand of the Department, or fail to produce same when requested by a court 
of this State, shall be guilty of a misdemeanor and upon conviction shall be 
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puntehes as provided in this Article. Pickup notices for operators’ or chauffeurs’ 
licenses or revocation or suspension of license notices and orders or demands 
issued by the Department for the surrender of such licenses ie be served and 
execute by PEERED or other peace officers, and such patro 

ile serving and executing such notices, orders and demands, shall 
4 authority possessed by peace officers when serving and 

officers, w 
have all the power an 

men and peace 

executing warrants charging violations of the criminal laws of the State. (1935, 
c. 52, s. 23; 1949, c. 583, s. 7.) 

Sufficiency of Warrant. — A warrant under 
this section was fatally defective where it failed 
to aver that defendant refused to exhibit his 
license upon request while operating or in 
charge of a motor vehicle. The warrant should 

also name the officer who demands the right to 
inspect the license. State v. Danziger, 245 N.C. 
406, 95 S.E.2d 862 (1957). 

Applied in State v. Clark, 21 N.C. App. 35, 203 
S.E.2d 108 (1974). - 

§ 20-29.1. Commissioner may require reexamination; issuance of limited 
or restricted licenses. — The Commissioner of Motor Vehicles, having good and 
sufficient cause to believe that a licensed operator or chauffeur is incompetent 
or otherwise not qualified to be licensed, may, upon written notice of at least 
five days to such licensee, require him to submit to a reexamination to determine 
his competency to operate a motor vehicle. Upon the conclusion of such 
examination, the Commissioner shall take such action as may be appropriate, 
and may suspend or revoke the license of such person or permit him to retain 
such license, or may issue a license subject to restrictions or upon failure of such 
reexamination may cancel the license of such person until he passes a 
reexamination. Refusal or neglect of the licensee to submit to such 
reexamination shall be grounds for the cancelation of the license of the person 
failing to be pee ined: and the license so canceled shall remain canceled until 
such person satisfactorily complies with the reexamination requirements of the 
Commissioner. The Commissioner may, in his discretion and upon the written 
application of any person qualified to receive an operator’s or chauffeur’s 
license, issue to such person an operator’s or chauffeur’s license restricting or 
limiting the licensee to the operation of a single prescribed motor vehicle or to 
the operation of a particular class or type of motor vehicle. Such a limitation 
or restriction shall be noted on the face of the license, and it shall be unlawful 
for the holder of such limited or restricted license to operate any motor vehicle 
or class of motor vehicle not specified by such restricted or limited license, and 
the operation by such licensee of motor vehicles not specified by such license 
shall be deemed the equivalent of operating a motor vehicle without any 
chauffeur’s or operator’s license. Any such restricted or limited licensee may 
at any time surrender such restricted or limited license and apply for and receive 
an unrestricted operator’s or chauffeur’s license upon meeting the requirements 
therefor. (1943, c. 787, s. 2; 1949, c. 1121; 1971, c. 546.) 

Notice of Suspension Required. — A 
requirement for notice is made by § 20-16(d) in 
all cases in which a license is suspended under 
the authority of that section. Even though a 
similar requirement for notice does not appear 
in this section, a reading of this Chapter, in 
which both sections appear, makes it clear that 
the legislature intended that notice be given to 
the licensee when the Commissioner suspends a 
license under this section as well as when 
suspension is made under the authority of § 
20-16. State v. Hughes, 6 N.C. App. 287, 170 
S.E.2d 78 (1969). 

In any case in which a license is suspended 
under the authority of this section, the 
Commissioner of Motor Vehicles is required to 
notify the licensee of such suspension. That such 
notice is required is made more apparent when 
it is realized that even a failure to pass a 
reexamination conducted under this section does 
not necessarily result in suspension of the 
license. State v. Hughes, 6 N.C. App. 287, 170 
S.E.2d 78 (1969). 
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§ 20-30. Violations of license or learner’s permit provisions. — It shall be 
unlawful for any person to commit any of the following acts: 

(1) To display or cause to be displayed or to have in possession any 
operator’s or chauffeur’s license or learner’s permit, knowing the same 
to be fictitious or to have been canceled, revoked, suspended or altered. 

(2) To counterfeit, sell, lend to, or knowingly permit the use of, by one not 
entitled thereto, any operator’s or chauffeur’s license or learner’s 
ermit. 

(3) To gee or to represent as one’s own a license or learner’s permit not 
issued to the person so displaying same. 

(4) To fail or refuse to surrender to the Department upon demand any 
license or learner’s permit or the badge of any chauffeur whose license 
or learner’s permit has been suspended, canceled or revoked as 
pemaced by law. 
o use a false or fictitious name or give a false or fictitious address in 
any application for an operator’s or chauffeur’s license or learner’s 
ermit, or any renewal or duplicate thereof, or knowingly to make a 
alse statement or knowingly conceal a material fact or otherwise 
commit a fraud in any such application, or for any person to procure, 
or knowingly permit or allow another to commit any of the foregoing 
acts. Any license or learner’s permit procured as aforesaid shall be void 
from the issuance thereof, and any moneys paid therefor shall be 
forfeited to the State. 

(6) To photostat or otherwise reproduce an operator’s or chauffeur’s license 
or learner’s permit or to possess an operator’s or chauffeur’s license 
or learner’s permit which has been photostated or otherwise 
reproduced, unless such photostat or other reproduction was 
authorized by the Commissioner. (1935, c. 52, s. 24; 1951, c. 542, s. 4; 
1967, c. 1098, s. 1; 1973, c. 18, s. 2.) 

(5) 

Editor’s Note. — The 1973 amendment 
inserted “or learner’s permit” throughout the 
section. 

§ 20-31. Making false affidavits perjury. — Any person who shall make any 
false affidavit, or shall knowingly swear or affirm falsely, to any matter or thing 
required by the terms of this Article to be sworn to or affirmed shall be guilty 
of perjury and upon conviction shall be punished by fine or imprisonment as 
other persons committing perjury are punishable under the laws of this State. 
(1935, c. 52, s. 25.) 

Cross Reference. — As to perjury, see § 
14-209 et seq. 

§ 20-32. Unlawful to permit unlicensed minor to drive motor vehicle. — 
It shall be unlawful for any person to cause or knowingly permit any minor 
under the age of 18 years to drive a motor vehicle upon a highway as an operator, 

_ unless such minor shall have first obtained a license to so drive a motor vehicle 
under the provisions of this Article. (1985, c. 52, s. 26; 1973, c. 684.) 

Editor’s Note. — The 1973 amendment Violation of Age Limit as Negligence. — 
deleted ‘over sixteen and’ following “any 
minor” near the beginning of the section. 

Most of the cases treated below were decided 
under a corresponding provision of an earlier 
law. 

Where a person within the age prohibited by the 
statute runs an automobile upon and injures a 
pedestrian, the violation of the statute is 
negligence per se, and a charge by the court that 
it is a circumstance from which the jury could 
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infer negligence is reversible error. Taylor v. 
Stewart, 172 N.C. 2038, 90 S.E. 134 (1916). 

Same — Liability for Injuries. — While it is 
negligence per se for one within the prohibited 
age to run an automobile, it is necessary that 
such negligence proximately cause the injury for 
damages to be recovered on that account, with 
the burden of proof on the plaintiff to show it 
by the preponderance of the evidence. Taylor v. 
Stewart, 172 N.C. 203, 90 S.E. 134 (1916). 

Same — Jury Question. — It is for the jury 
to determine whether a competent and careful 
chauffeur of maturer years could have avoided 
the injury under the circumstances, or whether 
it was due to the fact that a lad within the 
prohibited age was running it at the time. Taylor 
v. Stewart, 172 N.C. 203, 90 S.E. 134 (1916). 

Same — Liability of Father. — While 
ordinarily a father is not held responsible in 
damages for the negligent acts of his minor son 
done without his knowledge and consent, such 
may be inferred, as where the father constantly 
permitted his 13-year-old son to run _ his 

§ 20-33. Unlawful to employ unlicensed chauffeur. 
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automobile. Taylor v. Stewart, 172 N.C. 203, 90 
S.E. 134 (1916). 

Liability of Owner for Torts of Driver. — See 
Linville v. Nissen, 162 N.C. 95, 77 S.E. 1096 
(1913); Cates v. Hall, 171 N.C. 360, 88 S.E. 524 
(1916); Williams v. May, 173 N.C. 78, 91 S.E. 604 
(1917); Wilson v. Polk, 175 N.C. 490, 95 S.E. 849 
(1918). For a complete treatment, see 2 N.C.L. 
Rev. 181. 
Same — Where Driver Is Son. — See Linville 

v. Nissen, 162 N.C. 95, 77 S.E. 1096 (1913); Clark 
v. Sweaney, 176 N.C. 529, 97 S.E. 474 (1918). See 
also 2 N.C.L. Rev. 181. 

Instruction. — An instruction to the effect 
that it would be negligence per se for defendant. 
to permit his child under the legal driving age 
to operate his automobile but that defendant 
could not be held liable unless the jury found 
from the preponderance of the evidence that 
such negligence was the proximate or one of the 
proximate causes of the injury, was held 
sufficient to cover this aspect of the case. Hoke 
v. Atlantic Greyhound Corp., 227 N.C. 412, 42 
S.E.2d 593 (1947). 

No person shall 
employ any chauffeur to operate a motor vehicle who is not licensed as provided 
by this Article. (1935, ¢. 52, s. 27.) 

§ 20-34. Unlawful to permit violations of this Article. — No person shall 
authorize or knowingly permit a motor vehicle owned by him or under his control 
to be driven by any person who has no legal right to do so or in violation of any 
of the provisions of this Article. (1935, c. 52, s. 28.) 

§ 20-34.1. Unlawful to issue licenses for anything of value except 
prescribed fees. — It shall be unlawful for any employee of the Department of 
Motor Vehicles to charge or accept any money or other thing of value except 
the fees prescribed by law for the issuance of an operator’s or chauffeur’s 
license, and the fact that the license is not issued after said employee charges 
or ee Me money or other thing of value shall not constitute a defense to a 
criminal action under this section. In a prosecution under this section it shall not 
be a defense to show that the person giving the money or other thing of value 
or the person receiving the license or intended to receive the same 1s entitled 
to a license under the Uniform Driver’s License Act. Any person violating this 
section shall be guilty of a felony and upon conviction shall be punished by 
imprisonment in the State’s prison for not more than five years or by a fine of 
not more than five thousand dollars ($5,000) or by both such fine and 
imprisonment. (1951, ¢. 211.) 

Permitting Violation Is Negligence Per Se. 
— Under this section it is negligence per se for 
the owner of a car or one having it under his 
control to permit a person under legal age to 

operate same, but such negligence must be 
proximate cause of injury in order to be 
actionable. Hoke v. Atlantic Greyhound Corp., 
226 N.C. 692, 40 S.E.2d 345 (1946). 

§ 20-35. Penalties for misdemeanor. — (a) It shall be a misdemeanor to 
violate any of the provisions of this Article unless such violation is by this Article 
or other law of this State declared to be a felony. 
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(b) Unless another penalty is in this Article or by the laws of this State 
provided, every person convicted of a misdemeanor for the violation of any 
AAs of this Article shall be punished by a fine of not more than five hundred 
ollars ($500.00) or by imprisonment for not more than six months. (1935, ¢c. 52, 

s. 29.) 

Cross Reference. — As to jurisdiction of 
prosecution under this section, see notes to 8§ 
7A-271 and 7A-272. 

This section and § 20-7, being in pari 
materia, must be construed together, and, if 
possible, they must be reconciled and 
harmonized. State v. Tolley, 271 N.C. 459, 156 
S.E.2d 858 (1967). 

Excessive Penalty. — Any person convicted 
of operating a motor vehicle over any highway 
in this State without having first been licensed 
as such operator, in violation of § 20-7(a), is 

guilty of a misdemeanor; and, under § 20-7(n) 
and subsection (b) of this section, is subject to 
punishment by imprisonment for a term of not 
more than six months. The superior court, even 
if it has jurisdiction in other respects, has no 
authority to pronounce judgment imposing a 
prison sentence of two years for this criminal 
offense. State v. Wall, 271 N.C. 675, 157 S.E.2d 
363 (1967). 

Cited in Hoke v. Atlantic Greyhound Corp., 
226 N.C. 692, 40 S.E.2d 345 (1946). 

§ 20-36. Ten-year-old convictions not considered. — No conviction of any 
violation of the motor vehicle laws shall be considered by the Department in 
determining whether any person’s driving pees shall be suspended or 
revoked or in determining the appropriate period o suspension or revocation 
after 10 years has elapsed from the date of such conviction. (1971, ¢. 15.) 

Ten-Year Limitation Applicable to 
Department of Motor Vehicle Action Only. — 

See opinion of Attorney General to Honorable 
Robert A. Collier, Jr., 41 N.C.A.G. 322 (1971). 

§ 20-37. Limitations on issuance of licenses. — There shall be no operator’s 
or chauffeur’s license issued within this State other than that provided for in 
this Article, nor shall there be any other examination required: Provided, 
however, that cities and towns shall have the power to license, regulate and 
contro! drivers and operators of taxicabs within the city or town limits and to 
regulate and control operators of taxicabs operating between the city or town 
to points, not incorporated, within a radius of five miles of said city or town. 
(1935, c. 52, s. 34; 1943, c. 639, s. 2.) 

Editor’s Note. — For comment on the 1948 
amendment, see 21 N.C.L. Rev. 358. 

Authority to License and Regulate Taxicabs. 
— In adopting this section the General Assembly 
delegated the authority to license taxicabs and 
regulate their use on public streets to the several 
municipalities. Suddreth v. City of Charlotte, 223 
N.C. 630, 27 S.E.2d 650 (1943). 

In the exercise of this delegated power, it is 
the duty of the municipal authorities in their 
sound discretion, to determine what ordinances 
or regulations are reasonably necessary for the 
protection of the public or the better government 
of the town; and when in the exercise of such 
discretion an ordinance is adopted, it is 
presumed to be valid; and, the courts will not 
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declare it invalid unless it is clearly shown to be 
so. State v. Stallings, 230 N.C. 252, 52 S.E.2d 901 
(1949). 

Under such delegated power a city may 
require, as a condition incident to the privilege 

of operating a taxicab on its streets, that the 
driver of such taxicab shall wear a distinctive 
cap or other insignia while operating a taxicab, 
to show that he is a duly licensed taxicab driver. 
State v. Stallings, 230 N.C. 252, 52 S.E.2d 901 
(1949). 

Stated in Victory Cab Co. v. City of Charlotte, 
234 N.C. 572, 68 S.E.2d 433 (1951). 

Cited in Morrisey v. Crabtree, 143 F. Supp. 105 
(M.D.N.C. 1956). 
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ARTICLE 2A. - 

Afflicted, Disabled or Handicapped Persons. 

§ 20-37.1. Motorized wheelchairs or similar vehicles. — Any afflicted or 
disabled person who is qualified to operate a motorized wheelchair or other 
similar vehicle not exceeding 1,000 pounds gross EICH may apply to the 
Department of Motor Vehicles for a special operator’s license and permanent 
registration plates. When it is made to appear to the satisfaction of the 
Department of Motor Vehicles that the APB icant is qualified to operate such 
vehicle, and is dependent upon such vehicle as a means of conveyance or as a 
means of earning a livelihood, said Department shall, upon the payment of a 
license fee of one dollar ($1.00) for each such motor vehicle, issue to such 
er ira’ for his exclusive personal use a special vehicle operator’s license, which 
shall be renewed annually upon the payment of a fee of fifty cents (50¢), and 
permanent registration plates for such vehicle. The initial one dollar ($1.00) fee 
required by this section shall be in full payment of the permanent registration 
plates issued for such vehicle and such plates need not thereafter be renewed 
and such plates shall be valid only on the vehicle for which issued and then only 
Sh et ee vehicle is owned by the person to whom the plates were originally 
issued. 
Any person other than the licensee who shall operate any motor vehicle 

equipped with any such special license plate as is authorized by this section shall 
be guilty of a misdemeanor and upon conviction subject to punishment in the 
discretion of the court. (1949, c. 143.) 

§ 20-37.2. Handicapped drivers — display of distinctive flags. — 
Handicapped or paraplegic drivers of motor vehicles are authorized when 
getting into and out of such vehicles, or when in distress, to display a white flag 
of approximately seven and one-half inches in width and 18 inches in length, with 
the letter “H” thereon in red color with an irregular one-half inch red border. 
Said flag shall be of reflective material so as to be readily discernible under 
darkened conditions and shall be issued under 8 20-87.3. (1967, c. 296, s. 2.) 

§ 20-37.3. Handicapped drivers — issuance of flags and cards. — The 
Commissioner of Motor Vehicles may, upon application and payment of a fee 
of two dollars ($2.00), issue to any handicapped person a distress flag as 
described in § 20-37.2, and a card which shall be applicant’s authority to use such 
flag. This card shall set forth the applicant’s name, address, date of birth, 
physical apparatus, if any, needed to operate a motor vehicle, and other pertinent 
facts which the Commissioner of Motor Vehicles deems desirable. The card and 
flag issued to an applicant shall bear corresponding numbers. In the event of 
loss or destruction of such flag a replacement may be issued upon the payment 
of the sum of one dollar ($1.00) by the applicant. The Commissioner of Motor 
Vehicles shall maintain a list of those persons to whom distress flags and cards 
have been issued. (1967, c. 296, s. 3.) 

§ 20-37.4. Handicapped drivers — unauthorized use of flag; violation of 8§ 
20-37.2 to 20-37.5. — Any person who is not a handicapped or paraplegic person 
who uses the above-mentioned flag or facsimile thereof as a distress signal or 
for any other purpose or any other person who violates any provision of 
G.S. 20-37.2 to 20-37.5 shall be guilty of a misdemeanor. (1967, c. 296, s. 4.) 

§ 20-37.5. Handicapped drivers — definition. — As used herein handicapped 
or paraplegic drivers shall mean: 

(1) Any person who has impairments that, regardless of cause or 
manifestation, for all practicable purposes, confines such person to a 
wheelchair. 
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(2) ony person who has impairments that cause such person to walk with 
difficulty or insecurity and includes but is not limited to those persons 
using braces or crutches, amputees, arthritics, spastics and those with 
pes ponery or cardiac ills who may be semiambulatory. (1967, c. 296, 
Ss. 5. 

§ 20-37.6. Handicapped drivers — parking privileges. — Any person who 
has lost the use of one or both legs or is so severely disabled as to be unable 
to walk without the aid of a mechanical device shall be allowed to park for 
unlimited periods in parking zones restricted as to the length of time parking 
is permitted. This section shall have no application to those zones or during times 
in which the stopping, parking, or standing of all vehicles is prohibited or which 
are reserved for special types of vehicles. As a condition to this privilege the 
vehicle shall display a distinguishing license plate which shall be issued for 
vehicles registered to the disabled person. Such license plate shall be issued for 
the normal fee applicable to standard license plates, except that a person who 
qualifies for a license plate under this section and also qualifies as a disabled 
veteran under G.S. 30-81.4 shall be issued the license plate provided for herein 
free of charge. (1971, c. 374, s. 1; 1978, ec. 126, 1384.) 

Editor’s Note. — The first 1973 amendment The second 1973 amendment substituted 
rewrote the third sentence and added the fourth ‘vehicles’ for ‘‘a vehicle” near the end of the 
sentence. third sentence. 

ARTICLE 2B. 

Special Identification Cards for Nonoperators. 

§ 20-37.7. Special identification card. — (a) The Department of Motor 
Vehicles shall upon satisfactory proof of identification issue a_ special 
identification card to any person 16 years or older who is a resident of the State 
of North Carolina and for any reason does not possess a valid driver’s license 
issued by the Department of Motor Vehicles. 

(b) Every application for a special identification card shall be made upon the 
approved form furnished by the Department. 

(c) A special identification card issued under this section shall be similar in 
size, Shape, and design to a driver’s license and shall include a photograph, but 
the card shall be of a distinctive color and shall clearly state that it does not 
enable the person to whom it is issued to operate a motor vehicle. 

(d) A special identification card shall not expire but may be reissued. The fee 
for the issuance or reissuance of a special identification card shall be one dollar 
($1.00 and shall be placed in the ‘‘Operators’ and Chauffeurs’ License Fund” 
for use as provided in G.S. 20-7(j). 

(e) Any fraud or misrepresentation in the application for or use of a special 
identification card issued under this section is a misdemeanor, punishable by a 
fine of not more than five hundred dollars ($500.00) or by imprisonment of 90 
days, or both. 

(f) The Department of Motor Vehicles shall maintain hard copies of 
applications and information pertaining to the recipients of a_ special 
identification card and such indices as deemed appropriate, but such information 
Shall not be required to be computerized. The Department may promulgate any 
rules and regulations it deems necessary for the effective implementation of the 
provisions of this section. 

(g) The fact of issuance of a special identification card pursuant to this section 
shall not place upon the State of North Carolina or a agency thereof any 
liability for the misuse thereof and the acceptance thereof as valid identification 
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is a matter left entirely to the discretion of any person to whom such card is 
presented. 

(h) The Department may utilize the various communications media 
throughout the State to inform North Carolina residents of the provisions of this 
section. (1973, c. 438, s. 1.) 

ARTICLE 3. 

Motor Vehicle Act of 1987. 

Part 1. General Provisions. 

§ 20-38: Repealed by Session Laws 1973, c. 1330, s. 39. 

Cross Reference. — For definitions applicable — c. 1403, s. 2, both of which made changes inthe 
throughout this Chapter, see § 20-4.01. definition of “motorcycle.” 

Editor’s Note. — The repealed section was 
amended by Session Laws 1978, c. 1143, s. 3, and 

Part 2. Authority and Duties of Commissioner and Department. 

§ 20-39. Administering and enforcing laws; rules and regulations; agents, 
etc.; seal. — (a) The Commissioner is hereby vested with the power and is 
charged with the duty of administering and enforcing the provisions of this 
Article and of all laws regulating the operation of vehicles or the use of the 
highways, the enforcement or administration of which is now or hereafter vested 
in the Department. 

(b) The Commissioner is hereby authorized to adopt and enforce such rules 
and regulations as may be necessary to carry out the provisions of this Article 
and any other laws the enforcement and administration of which are vested in 
the Department. 

(c) The Commissioner is authorized to designate and appoint such agents, field 
papules, and clerks as may be necessary to carry out the provisions of this 

rticle. 
(d) The Commissioner shall adopt an official seal for the use of the 

Department. (1937, c. 407, s. 4.) 

Cross Reference. — As to Commissioner and 

organization of Department, see 88 20-2, 20-3. 

§ 20-40. Offices of Department. — The Commissioner shall maintain an 
office in Raleigh, North Carolina, and in such places in the State as he shall deem 
cae to properly carry out the provisions of this Article. (1987, c. 407, s. 

§ 20-41. Commissioner to provide forms required. — The Commissioner 
shall provide suitable forms for applications, certificates of title and registration 
cards, registration number plates and all other forms requisite for the purpose 
of sy Article, and shall prepay all transportation charges thereon. (1987, c. 407, 
s. 6. 

§ 20-42. Authority to administer oaths and certify copies of records. — (a) 
Officers and employees of the Department designated by the Commissioner are, 
for the purpose of administering the motor vehicle laws, authorized to 
administer oaths and acknowledge signatures, and shall charge for the 
acknowledgment of signatures a fee according to the following schedule: 

(1) One signature ........ = beratal pla va side Savanah AG cela PT a $ .50 
(2) Two signatures. of... ie ee OT 75 
(3) Three or'more signatures ...........+es040 00004) ee 1.00 
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Funds received under the provisions of this subsection shall be used to defray 
a part of the costs of distribution of license plates, registration certificates and 
certificates of title issued by the Department. 

(b) The Commissioner and such officers of the Department as he may 
designate are hereby authorized to RESPArS under the seal of the Department 
and deliver upon request a certified copy of any record of the Department, 
charging a fee of one dollar ($1.00) for each document so certified, and every 
such certified copy shall be admissible in any proceeding in any court in like 
manner as the original thereof, without further certification. Provided that any 
copy of any record of the Department furnished to State, county, municipal and 
court officials of this State for official use shall be furnished without charge. 
(19387, c. 407, s. 7; 1955, c. 480; 1961, c. 861, s. 1; 1967, c. 691, s. 41; c. 1172; 1971, 
c. 749.) 

Cross Reference. — As to copy of record kept 
by Commissioner, etc., certified by 

Commissioner, as evidence, see § 8-37. 
Admissibility of Department Records. — The 

records of the Department, properly 
authenticated, are competent for the purpose of 
establishing the status of a person’s operator’s 
license and driving privilege. State v. Teasley, 9 
N.C. App. 477, 176 S.E.2d 838 (1970); State v. 
Rhodes, 10 N.C. App. 154, 177 S.E.2d 754 (1970). 
A defendant is entitled to have the contents of 

the official record of the status of his driver’s 
license limited, if he so requests, to the formal 
parts thereof, including the certification and 
seal, plus the fact that under official action of 
the Department of Motor Vehicles the 
defendant’s license was in a state of revocation 
or suspension on the date he is charged with 
committing the offense under § 20-28. State v. 
Rhodes, 10 N.C. App. 154, 177 S.E.2d 754 (1970). 

Records of the Department of Motor Vehicles 
are not competent to prove the contents of the 

records of a court of law. State v. Mabry, 18 N.C. 
App. 492, 197 S.E.2d 44 (1978). 

The effect of subsection (b) is to provide 
merely that properly certified copies of the 
Department’s records are admissible in like 
manner as the original thereof. Such records of 
the Department are competent to prove, among 
other things, the status of an individual’s license 
with the Department and actions previously 
taken by the Department. State v. Mabry, 18 
N.C. App. 492, 197 S.E.2d 44 (1978). 

Applied in State v. Moore, 247 N.C. 368, 101 
S.E.2d 26 (1957); State v. Blacknell, 270 N.C. 103, 
153 S.E.2d 789 (1967); State v. Hughes, 6 N.C. 
App. 287, 170 S.E.2d 78 (1969). 
Quoted in State v. Parker, 20 N.C. App. 146, 

201 S.E.2d 35 (1973). 
Cited in State v. Corl, 250 N.C. 252, 108 S.E.2d 

608 (1959); State v. Knight, 261 N.C. 17, 134 
S.E.2d 101 (1964); State v. Letterlough, 6 N.C. 
App. 36, 169 S.E.2d 269 (1969); State v. Carlisle, 
20 N.C. App. 358, 201 S.E.2d 704 (1978). 

§ 20-43. Records of Department. — (a) All records of the Department, other 
than those declared by law to be confidential for the use of the Department, shall 
be open to public inspection during office hours. 

(b) The Commissioner, upon receipt of notification from another state or 
foreign country that a certificate of title issued by the Department has been 
surrendered by the owner in conformity with the laws of such other state or 
foreign country, may cancel and destroy such record of certificate of title. (19387, 
Se 61047, C..219, s. '1;:1971, c. 1070, s. 1.) 

Cited in Hodgson v. Hyatt Realty & Inv. Co., 
353 F. Supp. 1863 (M.D.N.C. 1978). 

§ 20-44. Authority to grant or refuse applications. — The Department shall 
examine and determine the genuineness, regularity and legality of every 
oe for registration of a vehicle and for a certificate of title therefor, and 
of any other application lawfully made in the Department, and may in all cases 
make investigation as may be deemed necessary or require additional 
information, and shall reject any such application if not satisfied of the 
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genuineness, regularity, or legality thereof or the truth of any statement 
conte therein, or for any other reason, when authorized by law. (1937, c. 407, 
S. 

§ 20-45. Seizure of documents and plates. — The Department is hereby 
authorized to take possession of any certificate of title, registration card, permit, 
license, or registration plate issued by it upon expiration, revocation, 
cancellation, or suspension thereof, or which is fictitious, or which has been 
tor 10 or erroneously issued, or which has been unlawfully used. (19387, c. 
407, s. 10. 

§ 20-46. Distribution of synopsis of laws. — The Department may publish 
a synopsis or summary of the laws of this State regulating the operation of 
vehicles, and deliver to any person on request a copy thereof without charge. 
(1937, c. 407, s. 11.) 

§ 20-47. Department may summon witnesses and take testimony. — (a) 
The Commissioner and officers of the Department designated by him shall have 
authority to summon witnesses to give testimony under oath or to give written 
deposition upon any matter under the jurisdiction of the Department. Such 
summons may require the production of relevant books, papers, or records. 

(b) Every such summons shall be served at least five days before the return 
date, either by personal service made by any person over 18 years of age or by 
registered mail, but return acknowledgment is required to prove such latter 
service. Failure to obey such a summons so served shall constitute a 
misdemeanor. The fees for the attendance and travel of witnesses shall be the 
same as for witnesses before the superior court. 

(c) The superior court shall have jurisdiction, upon application by the 
Commissioner, to enforce all lawful orders of the Commissioner under this 
section. (1937, c. 407, s. 12.) 

Cross References. — As to fees of witnesses 

generally, see § 7A-314. As to penalties for 
persons convicted of misdemeanors for 
violations of this Article, see § 20-176. 

§ 20-48. Giving of notice. — Whenever the Department is authorized or 
required to give any notice under this Chapter or other law regulating the 
operation of vehicles, unless a different method of giving such notice is 
otherwise expressly prescribed, such notice shall be given either by personal 
delivery thereof to the person to be so notified or by deposit in the United States 
mail of such notice in an envelope with postage prepaid, addressed to such 
person at his address as shown by the records of the Department. The giving 
of notice by mail is complete upon the expiration of four days after such deposit 
of such notice. Proof of the giving of notice in either such manner may be made 
by the certificate of any officer or employee of the Department or affidavit of 
any person over 18 years of age, naming the person to whom such notice was 
given and specifying the time, place, and manner of the giving thereof. (1937, 
c, 407, 8. 137.1955, ¢ TIBTe areal aGi col. sot 

Provisions Satisfy Requirements of Due 
Process. — The provisions of this section, 
together with the provisions of § 20-16(d), 
relating to the right of review, and the 
provisions of § 20-25, relating to the right of 
appeal, satisfy the requirements of procedural 
due process. State v. Teasley, 9 N.C. App. 477, 
176 S.E.2d 838 (1970). 

Notice of Suspension or Revocation of 
License. — This section, which is the section 

_ providing for the manner in which notice is to be 
given, is reasonably calculated to assure that 
notice will reach the intended party and afford 
him the opportunity of resisting or avoiding the 
proposed suspension, as well as to give him 
notification of the actual suspension of his 
operator’s license and driving privilege. State v. 
Teasley, 9 N.C. App. 477, 176 S.E.2d 838 (1970). 

When the Department complies with the 
procedure set forth in this section as to notice 
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of suspension of the operator’s license and 
driving privilege, such compliance constitutes 
constructive notice to the defendant that his 
license has been suspended. State v. Teasley, 9 
N.C. App. 477, 176 S.E.2d 838 (1970). 

Certification by an employee of the 
Department of Motor Vehicles that the original 
of an order of security requirement or 
suspension of driving privilege was mailed to 

CH. 20. MOTOR VEHICLES § 20-49 

defendant on a specified date at his address 
shown on the records of the Department of 
Motor Vehicles is sufficient to render admissible 
a copy of the document in a prosecution of a 
defendant for driving while his license was 
suspended. State v. Herald, 10 N.C. App. 263, 
178 S.E.2d 120 (1970). 

Applied in State v. Hughes, 6 N.C. App. 287, 
170 S.E.2d 78 (1969). 

§ 20-49. Police authority of Department. — The Commissioner and:such 
officers and inspectors of the Department as he shall designate and all members 
of the Highway Patrol shall have the power: 

(1) Of peace officers for the purpose of enforcing the provisions of this 
Article and of any other law regulating the operation of vehicles or the 
use of the highways. i 

(2) To make arrests upon view and without warrant for any violation 
committed in their presence of any of the provisions of this Article or 
other laws regulating the operation of vehicles or the use of the 
highways. 

(8) At all time to direct all traffic in conformance with law, and in the event 
of a fire or other emergency or to expedite traffic or to insure safety, 
to direct traffic as conditions may require, notwithstanding the 
rovisions of law. 

(4) When on duty, upon reasonable belief that any vehicle is being operated 
in violation of any provision of this Article or of any other law 
regulating the operation of vehicles to require the driver thereof to stop 
and exhibit his driver’s license and the registration card issued for the 
vehicle, and submit to an inspection of such vehicle, the registration 
plates and registration card thereon or to an inspection and test of the 
equipment of such vehicle. 

(5) To inspect any vehicle of a type required to be registered hereunder in 
any public garage or repair shop or in any place where such vehicles 
are held for sale or wrecking, for the purpose of locating stolen vehicles 
and investigating the title and registration thereof. 

(6) To serve all warrants relating to the enforcement of the laws regulating 
the operation of vehicles or the use of the highways. 

(7) To investigate traffic accidents and secure testimony of witnesses or of 
ersons involved. 

(8) To investigate reported thefts of motor vehicles, trailers and 
semitrailers. 

(9) For the purpose of determining compliance with the provisions of this 
Chapter, to inspect all files and records of the persons hereinafter 
Live orig and required to be kept under the provisions of this Chapter 
or of the registrations of the Department: 
a. Persons dealing in or selling and buying new, used or junked motor 

vehicles and motor vehicle parts; and 
b. Persons operating garages or other places where motor vehicles are 
te dismantled, or stored. (1987, c. 407, s. 14; 1955, c. 554, s. 
ii 

Subdivisions (2) and (4) of this section are 
not irreconcilable with § 20-183. State v. Allen, 
15 N.C. App. 670, 190 S.E.2d 714 (1972), rev’d on 
other grounds, 282 N.C. 503, 194 S.E.2d 9 (1978). 

Applied in State v. Clark, 21 N.C. App. 35, 203 
S.E.2d 103 (1974). 
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Part 3. Registration and Certificates of Titlés of Motor Vehicles. 

§ 20-50. Owner to secure registration and certificate of title; temporary 
registration markers. — (a) Except as otherwise provided in this Article, every 
owner of a vehicle intended to be operated upon any highway of this State and 
required by this Article to be registered shall, before the same is so operated, 
apply to the Department for and obtain the registration thereof, the registration 
plates therefor and a certificate of title therefor, and attach the registration 
plates to the vehicle, except when an owner is permitted to operate a vehicle 
under the registration provisions, relating to manufacturers, dealers and 
nonresidents contained in G.S. 20-79, or under temporary registration plates as 
rovided in this Article: Provided that the Commissioner of Motor Vehicles or 
is duly authorized agent is empowered to grant a special one-way trip permit 

to move a vehicle without license upon good cause being shown. It is further 
provided that when the owner of a vehicle leases such vehicle to a common 
carrier of passengers or property and it is actually used by such common carrier 
in the operation of its business, the registration plates may be obtained by the 
lessee, upon written consent of the owner, after the certificate of title has been 
obtained by the owner. The lessee shall make application on an appropriete form 
furnished by the Department and file such evidence of the lease as the 
Sper ment may require. 

(b) The Department may upon receipt of proper application upon a form 
supplied by the Department and an accompanying fee of three dollars ($3.00) 
grant a 10-day temporary registration marker subject to the following 
limitations and conditions: 

(1) Temporary 10-day registration markers shall be issued only upon ae 
proof that the applicant has met the applicable financial responsibility 
requirements. 

(2) Temporary 10-day registration markers shall expire 10 days from the 
date of issuance. 

(3) Temporary 10-day registration markers may be used only on the vehicle 
for which issued and may not be transferred, loaned or assigned to 
another. 

(4) In the event a temporary 10-day registration marker is lost or stolen, 
notice shall be furnished to the Department. 

(5) The Commissioner shall have the power to make such rules and 
regulations not inconsistent herewith as he shall deem necessary for 
the purpose of carrying out the provisions of this section. 

(6) The provisions of G8. 20-63, 20-71, 20-110 and 20-111 shall apply in like 
manner to temporary 10-day registration markers as is applicable to 
nontemporary plates not by their nature rendered inapplicable. (1937, 
c. 407, s. 15; 1943, c. 648; 1945, c. 956, s. 3; 1947, c. 219, s2.25 1953) ce. 
ie 3; 1957, ¢.) 246, s. 2; 1961, c. 360,,/s:)1; 1963; ¢. 552 eee ee 

Editor’s Note. — The 1973 amendment A mobile home is a motor vehicle under 
designated the former provisions of this section 
as subsection (a) and added subsection (b). 

Opinions of Attorney General. — Mr. Eric L. 
Gooch, Director, Sales and Use Tax Division, 

N.C. Department of Revenue, 40 N.C.A.G. 446 
(1969). 

A “certificate of number” required by § 
75A-5 is not a “certificate of title” to be 
compared with that required by this section for 
vehicles intended to be operated on the 
highways. Lane v. Honeycutt, 14 N.C. App. 436, 
188 S.E.2d 604 (1972). 

former § 20-38(17) [now § 20-4.01(23)] and is 
subject to the mandatory provisions of the 
statutes relating to the registration of motor 
vehicles in this State. King Homes, Ine. v. 
Bryson, 273 N.C. 84, 159 S.E.2d 329 (1968). 

Mortgage registration statute compared with 
prior similar statute. See Carolina Disct. Corp. 
v. Landis Motor Co., 190 N.C. 157, 129 S.E. 414 
(1925). 

Applied in Hawkins v. M & J Fin. Corp., 238 
N.C. 174, 77 S.E.2d 669 (1953). 
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Stated in Southern Auto Fin. Co. v. Pittman, White, 3 N.C. App. 31, 164 S.E.2d 36 (1968); 
253 N.C. 550, 117 S.E.2d 423 (1960); Pilot Freight | United States v. Powers, 439 F.2d 373 (4th Cir. 
Carriers, Inc. v. Scheidt, 263 N.C. 737, 140S.E.2d 1971); Ferguson v. Morgan, 282 N.C. 83, 191 
383 (1965); Nationwide Mut. Ins. Co. v. Hayes, S.E.2d 817 (1972). 
276 N.C. 620, 174 S.E.2d 511 (1970). 

Cited in Community Credit Co. v. Norwood, 
257 N.C. 87, 125 S.E.2d 369 (1962); State v. 

§ 20-50.1. Certain bicycles with motors exempt. — Notwithstanding any of 
the provisions of Chapter 20 of the North Carolina General Statutes, all pedal 
bicycles with helper motors rated at one brake horsepower or less and incapable 
of exceeding 20 miles per hour shall be exempt from all title and registration 
requirements of Chapter 20, provided such bicycles so equipped shall not be 
operated upon any highway or public vehicular area of this State by any person 
under the age of 16 years. (1978, c. 1143, s. 1; ce. 1408, s. 1.) 

Editor’s Note. — The 1973 amendment or chain” following “one brake horsepower or 
deleted “and driven by friction or belt, not gears _less”’ near the beginning of the section. 

§ 20-51. Exempt from registration. — The following shall be exempt from 
the requirement of registration and certificate of title: 

(1) Any such vehicle driven or moved upon a highway in conformance with 
the provisions of this Article relating to manufacturers, dealers, or 
nonresidents. 

(2) Any such vehicle which is driven or moved upon a highway only for the 
purpose of crossing such highway from one property to another. 

(3) Any implement of husbandry, farm tractor, road construction or 
maintenance machinery or other vehicle which is not self-propelled that 
was designed for use in work off the highway and which is operated 
on the highway for the purpose of going to and from such nonhighway 
projects. 

(4) mY vehicle owned and operated by the government of the United 
tates. 

(5) Farm tractors equipped with rubber tires and trailers or semitrailers 
when attached thereto and when used by a farmer, his tenant, agent, 
or employee in transporting his own farm implements, farm supplies, 
or farm products from place to place on the same farm, from one farm 
to another, from farm to market, or from market to farm. This 
exemption shall entend also to any tractor and trailer or semitrailer 
while on any trip within a radius of 10 miles from the point of loading. 
This section shall not be construed as granting any exemption to farm 
tractors and trailers or semitrailers which are operated on a for-hire 
basis, whether money or some other thing of value is paid or given for 
the use of such tractors and trailers or semitrailers. 

(6) Any trailer or semitrailer attached to and drawn by a properly licensed 
motor vehicle when used by a farmer, his tenant, agent, or employee 
in transporting unginned cotton, peanuts, soybeans, corn, hay, tobacco, 
silage, cucumbers, fertilizers or chemicals purchased or owned by such 
farmer or tenant for personal use in implementing husbandry or 
irrigation pipes and equipment owned by such farmer or tenant from 
place to place on the same farm, from one farm to another, from farm 
to gin, fro farm to dryer, or from farm to market, and when not 
operated on a for-hire basis. The term ‘‘transporting”’ as used herein 
shall include the actual hauling of said products and all unloaded travel 
in connection therewith. 

(7) Those small farm trailers known generally as tobacco-handling trailers, 
tobacco trucks or tobacco trailers when used by a farmer, his tenant, 
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agent or employee, when transporting or otherwise handling tobacco 
in connection with the pulling, tying or curing thereof. 

(8) Any vehicle which is driven or moved upon a highway only for the 
purpose of crossing or traveling upon such highway from one side to 
the other provided the owner or lessee of the vehicle owns the fee or 
a leasehold in all the land along both sides of the highway at the place 
or crossing. (19387, c. 407, s. 16; 1943, c. 500; 1949, c. 429; 1951, ce. 705, 
S. 2; 1958, c. 826, ss. 2, 3;'c. 1816, s. 1; 1961,,cc. 334, 817; 1963) E5145: 
1965, c. 1146; 1971, c. 107; 1978, ec. 478, 757, 964.) ' 

Cross References. — As to manufacturers or tenant for personal use in implementing 
and dealers, see § 20-79. As to nonresidents, see husbandry.” 

§ 20-83. Farm tractors are not to be considered 
Editor’s Note. — The first 1973 amendment motor vehicles within the statute relating to the 

inserted “cucumbers” in subdivision (6). registration and certificates of titles of motor 
The second 19738 amendment added _ vehicles. Brown v. Fidelity & Cas. Co., 241 N.C. 

subdivision (8). 666, 86 S.E.2d 433 (1955). 
The third 1973 amendment inserted in the first Cited in Hawkins v. M & J Fin. Corp., 238 N.C. 

sentence of subdivision (6) “fertilizers or 174, 77 S.E.2d 669 (1953). 
chemicals purchased or owned by such farmer 

§ 20-52. Application for registration and certificate of title. — (a) Every 
owner of a vehicle subject to registration hereunder shall make application to 
the Department for the registration thereof and issuance of a certificate of title 
for such vehicle upon the appropriate form or forms furnished by the 
Department, and every such application shall bear the signature of the owner 
written with pen and ink, and said signature shall be acknowledged by the owner 
before a person authorized to administer oaths, and said application shall 
contain: 

(1) The name, bona fide residence and mail address of the owner or business 
address of the owner if a firm, association or corporation; 

(2) A description of the vehicle, including, insofar as the hereinafter 
specified data may exist with respect to a given vehicle, the make, 
model, type of body, the serial number of the vehicle, the engine and 
other identifying numbers of the vehicle and whether new or used, and 
if a new vehicle, the date of sale and actual date of delivery of vehicle 
by te manufacturer or dealer to the person intending to operate such 
vehicle; 

(3) A statement of the applicant’s title and of all liens or encumbrances upon 
said vehicle and the names and addresses of all lienholders in the order 
of their priority, and the amount, date and nature of the security 
agreement; 

(4) Such further information as may reasonably be required by the 
Department to enable it to determine whether the vehicle is lawfully 
entitled to registration and the owner entitled to a certificate of title. 

(b) When such application refers to a new vehicle purchased from a 
manufacturer or dealer, such application shall be accompanied with a 
manufacturer’s certificate of origin that is properly assigned to the applicant. 
If the new vehicle is acquired from a dealer or person located in another 
jurisdiction other than a manufacturer, the application shall be accompanied 
with such evidence of ownership as is STE By the laws of that jurisdiction 
duly assigned by the disposer to the purchaser, or, if no such evidence of 
ownership be required by the laws of such other jurisdiction, a notarized bill of 
sale from the disposer. (1937, c. 407, s. 17; 1961, c. 835, ss. 2, 3.) 
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A mobile home is a motor vehicle, and is Cited in Community Credit Co. v. Norwood, 
subject to the mandatory provisions of the 257 N.C. 87, 125 S.E.2d 369 (1962); Ferguson v. 
statutes relating to the registration of motor Morgan, 282 N.C. 83, 191 S.E.2d 817 (1972). 
vehicles in this State. King Homes, Inc. v. 
Bryson, 273 N.C. 84, 159 S.E.2d 329 (1968). 

§ 20-52.1. Manufacturer’s certificate of transfer of new motor vehicle. — 
(a) Any manufacturer transferring a new motor vehicle to another shall, at the 
time of the transfer, supply the transferee with a manufacturer’s certificate of 
origin assigned to the transferee. 

(b) Any dealer transferring a new vehicle to another dealer shall, at the time 
of transfer, give such transferee the proper manufacturer’s certificate assigned 
to the transferee. 

(c) Upon sale of a new vehicle by a dealer to a consumer-purchaser, the dealer 
Shall execute in the presence of a person authorized to administer oaths an 
assignment of the manufacturer’s certificate of origin for the vehicle, including 
in such assignment the name and address of the transferee and no title to a 
new motor vehicle acquired by a dealer under the provisions of subsection (a) 
and (b) of this section shall pass or vest until such assignment is executed and 
the motor vehicle delivered to the transferee. 
Any dealer transferring title to, or an interest in, a new vehicle shall deliver 

the manufacturer’s certificate of origin duly assigned in accordance with the 
foregoing provision to the transferee at the time of delivering the vehicle, except 
that where a security interest is obtained in the motor vehicle from the 
transferee in payment of the purchase price or otherwise, the transferor shall 
deliver the manufacturer’s certificate of origin to the lienholder and the 
lienholder shall forthwith forward the manufacturer’s certificate of origin 
together with the transferee’s application for certificate of title and necessary 
fees to the Department. Any person who delivers or accepts a manufacturer’s 
certificate of origin assigned in blank shall be guilty of a misdemeanor. (1961, 
c. 835, s. 4; 1967, c. 863. 

A mobile home is a motor vehicle, and is vehicles in this State. King Homes, Ince. v. 
subject to the mandatory provisions of the Bryson, 273 N.C. 84, 159 S.E.2d 329 (1968). 
statutes relating to the registration of motor 

§ 20-53. Application for specially constructed, reconstructed, or foreign 
vehicle. — (a) In the event the vehicle to be registered is a specially constructed, 
reconstructed, or foreign vehicle, such fact shall be stated in the application, and 
with reference to every foreign vehicle which has been registered outside of this 
State, the owner shall surrender to the Department all registration cards and 
certificates of title or other evidence of such foreign registration as may be in 
his possession or under his control, except as provided in subsection (b) hereof. 
(b) Where, in the course of interstate operation of a vehicle registered in 

another state, it is desirable to retain registration of said vehicle in such other 
state, such applicant need not surrender, but shall submit for inspection said 
evidence of such foreign registration, and the Department in its discretion, and 
upon a proper showing, shall register said vehicle in this State but shall not issue 
a certificate of title for such vehicle. 

(c), (d) Repealed by Session Laws 1965, c. 734, s. 2. (1937, ¢. 407, s. 18; 1949, 
Sa Ds 1053, Cc, 853; 1957, c.. 1855; 1965, c. 734, s. 2.) 

Editor’s Note. — For comment on former 
subsection (c), see 27 N.C.L. Rev. 471. 
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§ 20-54. Authority for refusing registration or certificate of title. — The 
Department shall refuse registration or issuance of a certificate of title or any 
transfer of registration upon any of the following grounds: 

(1) That the application contains any false or fraudulent statement or that 
the applicant has failed to furnish required information or reasonable 
additional information requested by the Department or that the 
applicant is not entitled to the issuance of a certificate of title or 
registration of the vehicle under this Article; 

(2) That the vehicle is mechanically unfit or unsafe to be operated or moved 
upon the highways; 

(3) That the Department has reasonable ground to believe that the vehicle 
is a stolen or embezzled vehicle, or that the granting of registration or 
the issuance of a certificate of title would constitute a fraud against 
the rightful owner or other person having valid lien upon such vehicle; 

(4) That the registration of the vehicle stands suspended or revoked for any 
reason as provided in the motor vehicle laws of this State; 

(5) That the required fee has not been paid. (1937, c. 407, s. 19.) 

Cross Reference. — As to fees, see § 20-85. 

§ 20-55. Examination of registration records and index of stolen and 
recovered vehicles. — The Department, upon receiving application for any 
transfer of registration or for original registration of a vehicle, other than a new 
vehicle sold by a North Carolina dealer, shall first check the engine and serial 
numbers shown in the application with its record of registered motor vehicles, 
and against the index of stolen and recovered motor vehicles required to be 
maintained by this Article. (1987, c. 407, s. 20; 1971, c. 1070, s. 2.) 

§ 20-56. Registration indexes. — The Department shall file each application 
received, and when satisfied as to the genuineness and regularity thereof, and 
that the applicant is entitled to register such vehicle and to the issuance of a 
certificate of title, shall register the vehicle therein described and keep a record 
thereof as follows: 

(1) Under a distinctive registration number assigned to the vehicle; 
(2) Alphabetically, under the name of the owner; | oT 
(3) Under the motor number or any other identifying number of the vehicle; 

and 
(4) In the discretion of the Department, in any other manner it may deem 

advisable. (1937, c. 407, s. 20%; 1949, c. 588, s. 5; 1971, c. 1070, s. 3.) 

Stated in Hawkins v. M & J Fin. Corp., 238 
N.C. 174, 77 S.E.2d 669 (1958). 

§ 20-57. Department to issue certificate of title and registration card. — 
(a) The Department upon registering a vehicle shall issue.a registration card and 
a certificate of title as separate documents. i oe GQ 

(b) The registration card shall be delivered to the owner and shall contain upon 
the face thereof the name and address of the owner, space for owner’s signature, 
the registration number assigned to the vehicle, and such description of the 
vehicle as determined by the Commissioner, provided that if there are more than 
two owners the Department may show only two.owners on the registration card 
and indicate that additional owners exist by placing after the names listed “et 
al.” Upon application to the Department, the registered owner may acquire 
additional copies of the registration card at a fee of fifty cents (50¢) each. 

(c) Every owner upon receipt of a registration card, shall write his signature 
thereon with pen and ink in the space provided. Every such registration card 
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shall at all times be carried in the vehicle to which it refers or in the vehicle to 
which transfer is being effected, as provided by G.S. 20-64 at the time of its 
operation, and such per sian card shall be displayed upon demand of any 
peace officer or any officer of the Department: Provided, however, any person 
charged with failing to so carry such registration card shall not be convicted 
if he produces in court a registration card theretofore issued to him and valid 
at the time of his arrest: Provided further, that in case of a transfer of a license 
plate from one vehicle to another under the provisions of G.S. 20-72, evidence 
of Bppcalion for transfer shall be carried in the vehicle in lieu of the registration 
card. 

(d) The certificate of title shall contain upon the face thereof the identical 
information required upon the face of the registration card except the 
abbreviation “et al.” if such appears and in addition thereto the name of all 
owners, the date of issuance and all liens or encumbrances disclosed in the 
Spo veg tion for title. All such liens or encumbrances shall be shown in the order 
of their priority, according to the information contained in such application. 

(e) The certificate of title shall also contain upon the reverse side form of 
assignment of title or interest and warranty thereof, with space for notation of 
liens and encumbrances upon such vehicle at the time of a transfer. 

(f) Certificates of title upon which liens or encumbrances are shown shall be 
delivered or mailed by the Department to the holder of the first lien or 
encumbrance. 

(g) Certificates of title shall bear thereon the seal of the Department. 
(h) Certificates of title need not be renewed annually, but shall remain valid 

until canceled by the Department for cause or upon a transfer of any interest 
shown therein. (1937, c. 407, s. 21; 1948, c. 715; 1961, c. 360, s. 2; c. 885, s. 5; 1963, 
Spur eee sie, c. (2; c. 764, ss. 1-3; c. 1118.) 

Editor’s Note. — The first 1973 amendment 
deleted, at the end of the first sentence of 
subsection (b), ‘“‘and upon the reverse side a form 
for endorsement of notice to the Department 
upon transfer of the vehicle.”’ 

The second 1973 amendment inserted ‘of a 
size not to exceed 2?/s inches by 3°/s inches and 
shall be” near the beginning of subsection (b) 
and added the proviso to the first sentence of 
subsection (b). The amendment also inserted 
“except the abbreviation ‘et al.’ if such appears” 
and “the name of all owners” in subsection (d). 
The second amendatory act directed that “the 

name of all owners” be inserted “immediately 
after the word ‘the’.” In the section as set out 
above, the insertion has been made before, 

rather than after, “the.” 

The third 1973 amendment deleted “shall be 
of a size not to exceed 2% inches by 3% inches 
and” following “The registration card” at the 
beginning of subsection (b). 

Stated in Hawkins v. M & J Fin. Corp., 238 
N.C. 174, 77 S.E.2d 669 (1958). 

Cited in Community Credit Co. v. Norwood, 
257 N.C. 87, 125 S.E.2d 369 (1962). 

§ 20-58. Perfection by indication of security interest on certificate of title. 
— Except as provided in G.S. 20-58.8, a security interest in a vehicle of a type 
for which a certificate of title is required shall be perfected only as hereinafter 
provided. 

(1) If the vehicle is not registered in this State, the ry ele for notation 
of a security interest shall be the application 
provided for in G.S. 20-52. 

or certificate of title 

(2) If the vehicle is registered in this State, the ADDS a for notation of 
a security interest shall be in the form prescri ed by the Department, 
signed by the debtor, and containing the amount, date and nature of 
the security agreement, and the name and address of the secured party 
from whom information concerning the security interest may be 
obtained. The application must be accompanied by the existing 
certificate of title unless it is in the possession of a prior secured party. 
If there is an existing certificate of title issued by this or any other 
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jurisdiction in the possession of a prior secured party, the application 
for notation of the security interest shall-in addition, contain the name 
and address of such prior secured party. 

(3) If the application for notation of security interest is made in order to 
continue the perfection of a security interest perfected in another 
jurisdiction, it may be signed by the secured party instead of the debtor. 
Such application shall be accompanied by documentary evidence of a 
perfected security interest. No such application shall be valid unless an 
application for a certificate of title has been made in North Carolina. 
(1937, c. 407, s. 22; 1955, c. 554, s. 2; 1961, c. 835, s. 6; 1969, c. 838, s. 
1.) 

Editor’s Note. — Session Laws 1969, c. 838, 
effective Oct. 1, 1969, which rewrote 8§ 20-58 
through 20-58.8, so as to make them conform to 
the Uniform Commercial Code, provides, in s. 2: 

“This act shall not be construed so as to 
invalidate any security interest in a motor 
vehicle properly perfected in North Carolina 
prior to the effective date of this act.” 

For case law survey as to credit transactions, 
see 44 N.C.L. Rev. 956 (1966). 

Opinions of Attorney General. — Mr. Eric L. 
Gooch, Director, Sales and Use Tax Division, 
N.C. Department of Revenue, 40 N.C.A.G. 446 
(1969). 

Purpose. — The manifest purpose of § 20-58 
et seq. is to provide notice by recording the 
security interest on the certificate of title. 
Ferguson v. Morgan, 14 N.C. App. 520, 188 
S.E.2d 672 (1972). 

Provisions of the Uniform Commercial Code 
with reference to the place for filing financing 
statements have no application to vehicles 
subject to registration with the Department of 
Motor Vehicles. Ferguson v. Morgan, 282 N.C. 
83, 191 S.E.2d 817 (1972). 

Necessity for Recording Mortgage or Other 
Lien. — It is no longer necessary to record the 
mortgage or other lien on vehicles required to 
be registered under the State motor vehicle laws 
in the county where the debtor resides. 
Ferguson v. Morgan, 282 N.C. 83, 191 S.E.2d 817 
(1972). 

The certificate of title issued by the 
Department now fixes the priority of liens. It is 
no longer necessary to record the mortgage or 
other lien in the county where the debtor resides. 
Community Credit Co. v. Norwood, 257 N.C. 87, 

125 S.E.2d 369 (1962), decided under this section 
as it stood before the 1969 revision of 8§ 20-58 
through 20-58.8. | 

Pledge Not Prohibited. — No language of the 
1961 act amending this section expressly 
prohibited the creation of a pledge. Wachovia 
Bank & Trust Co. v. Wayne Fin. Co., 262 N.C. 
711, 188 S.E.2d 481 (1964), decided under this 
section as it stood before the 1969 revision of 88 
20-58 through 20-58.8. 

Mortgagee in Possession May Have Priority. 
— The legislature did not intend to prevent a 
mortgagee who has actual possession of the 
pledged vehicle from acquiring a lien having 
priority over liens not then perfected. Wachovia 
Bank & Trust Co. v. Wayne Fin. Co., 262 N.C. 
711, 188 S.E.2d 481 (1964), decided under this 
section as it stood before the 1969 revision of 8§ 
20-58 through 20-58.8. 

Duty of Officer to Report Levy; Levy 
Subordinate to Liens Theretofore Noted. — 
When a levy has been made on an automobile 
pursuant to an execution, it is the duty of the 
officer to report the levy to the Department of 
Motor Vehicles in a form prescribed by it. The 
levy so reported is subordinate to all liens 
theretofore noted on the certificate by the 
Department. Community Credit Co. v. Norwood, 
257 N.C. 87, 125 S.E.2d 369 (1962), decided under 
this section as it stood before the 1969 revision 
of 8§ 20-58 through 20-58.8. 

Plaintiff Estopped from Asserting Lien on 
Vehicles Where It Did Nothing to Perfect 
Security Interest. — See Wayne Fin. Corp. v. 
Shivar, 8 N.C. App. 489, 174 S.E.2d 876 (1970). 

Stated in Nationwide Mut. Ins. Co. v. Hayes, 
276 N.C. 620, 174 S.E.2d 511 (1970). 

§ 20-58.1. Duty of the Department upon receipt of application for notation 
of security interest. — (a) Upon receipt of an application for notation of securit 
interest, the required fee and accompanying documents required by G.S. 20-58, 
the Department, if it finds the application and accompanying documents in order, 
shall either endorse upon the certificate of title or issue a new certificate of title 
containing, the name and address of each secured party, the amount of each 
security interest, and the date of perfection of each security interest as 
determined by the Department. The Department shall deliver or mail the 
certificate to the first secured party named in it and shall also notify the new 
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“ate party that his security interest has been noted upon the certificate of 
title. 

(b) If the certificate of title is in the possession of some prior secured party, 
the Department, when satisfied that the application is in order, shall procure the 
certificate of title from the secured party in whose possession it is being held, 
for the sole purpose of noting the new security interest. Upon request of the 
Department, a secured party in possession of a certificate of title shall forthwith 
deliver or mail the certificate of title to the Department. Such delivery of the 
certificate does not affect the rights of any secured party under his security 
agreement. (1961, c. 835, s. 6; 1969, c. 838, s. 1.) 

Cross Reference. — See Editor’s note under 

§ 20-58. 

Notation Is Necessary for Perfection of 

actually made on the certificate of title by the 
Department as provided in this section. 
Ferguson v. Morgan, 14 N.C. App. 520, 188 

Security Interest as of Date Provided in 8 
20-58.2. — A _ security interest would be 
perfected as of the date provided in § 20-58.2 
only if the notation of the security interest is 

S.E.2d 672 (1972). 
Quoted in Wayne Fin. Corp. v. Shivar, 8 N.C. 

App. 489, 174 S.E.2d 876 (1970); Ferguson v. 
Morgan, 282 N.C. 88, 191 S.E.2d 817 (1972). 

§ 20-58.2. Date of perfection. — If the application for notation of security 
interest with the required fee is delivered to the Department within 10 days after 
the date of the security agreement, the security interest is perfected as of that 
date. Otherwise, the security interest is perfected as of the date of delivery of 
the application to the Department. (1961, c. 835, s. 6; 1969, c. 838, s. 1.) 

Cross Reference. — See Editor’s note under 
§ 20-58. 

Notation Is Necessary for Perfection of 
Security Interest as of Date Provided in 

Section. — A _ security interest would be 
perfected as of the date provided in this section 
only if the notation of the security interest is 
actually made on the certificate of title by the 
Department as provided in § 20-58.1. Ferguson 
v. Morgan, 14 N.C. App. 520, 188 S.E.2d 672 
(1972). 

Since security interest claimed by plaintiff 
was never actually recorded on the certificate of 

title, he never had a perfected security interest 
on the vehicle in question. Ferguson v. Morgan, 
14 N.C. App. 520, 188 $8.E.2d 672 (1972). 

Effective Date of Lien. — The lien, if the 

agreement to pay is filed with the Department 
within 10 days from its date, relates back to the 
day the lien was created. Wachovia Bank & 
Trust Co. v. Wayne Fin. Co., 262 N.C. 711, 138 
S.E.2d 481 (1964), decided under § 20-58 as it 
stood before the 1969 revision of 88 20-58 
through 20-58.8. 

Applied in Ferguson v. Morgan, 282 N.C. 83, 
191 S.E.2d 817 (1972). 

§ 20-58.3. Notation of assignment of security interest on certificate of 
title. — An assignee of a security interest may have the certificate of title 
endorsed or issued with the assignee named as the secured party, upon 
delivering to the Department on a form prescribed by the Department, with the 
required fee, an assignment by the secured party named in the certificate 
together with the certificate of title. The assignment must contain the address 
of the assignee from which information concerning the security interest may 
be obtained. If the certificate of title is in the possession of some other secured 
party the procedure prescribed by G.S. 20-58.1(b) shall be followed. (1961, c. 835, 
me 1969 ¢. 838, s. 1.) 

Cross Reference. — See Editor’s note under 
§ 20-58. 

_§ 20-58.4. Release of security interest. — (a) Upon the satisfaction or other 
discharge of a security interest in a vehicle for which the certificate of title is 
in the possession of the secured party, the secured party shall within 10 days 
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after demand and, in any event, within 30 days, execute a release of his security 
interest, in the space provided therefor on the certificate or as the Department 
prescribes, and mail or deliver the certificate and release to the next secured 
party named therein, or if none, to the owner or other person authorized to 
receive the certificate for the owner. 

(b) Upon the satisfaction or other discharge of a security interest in a vehicle 
for which the certificate of title is in the possession of a Hee. secured party, 
the secured party whose security interest is satisfied shall within 10 days 
execute a release of his security interest in such form as the Department 
prescribes and mail or deliver the same to the owner or other person authorized 
to receive the same for the owner. 

(c) An owner, upon securing the release of any security interest in a vehicle 
shown upon the certificate of title issued therefor, may exhibit the documents 
evidencing such release, signed oY the person or persons making such release, 
and the certificate of title to the Department which shall, when satisfied as to 
the genuineness and regularity of the release, issue to the owner either a new 
certificate of title in proper form or an endorsement or rider attached thereto 
showing the release of the security interest. 

(d) If an owner exhibits documents evidencing the release of a security 
interest as provided in subsection (c) of this section but is unable to furnish the 
certificate of title to the Department because it is in possession of a prior secured 
party, the Department, when satisfied as to the genuineness and regularity of 
the release, shall procure the certificate of title from the person in possession 
thereof for the sole purpose of noting thereon the release of the subsequent 
security interest, following which the Department shall return the certificate 
of title to the person from whom it was obtained and notify the owner that the 
release has been noted on the certificate of title. 

(e) If it is impossible for the owner to secure from the secured party the 
release pontenipinal by this section, the owner may exhibit to the Department 
such evidence as may be available showing satisfaction or other discharge of 
the debt secured, together with a sworn affidavit by the owner that the debt 
has been satisfied, which the Department may treat as a proper release for 
purposes of this section when satisfied as to the genuineness, truth and 
sufficiency thereof. Prior to cancellation of a security interest under the 
provisions of this subsection, at least 15 days’ notice of the pendency thereof 
Shall be given to the secured party at his last known address by the Department 
by registered letter. (1961, c. 835, s. 6; 1969, c. 888, s. 1.) 

Cross Reference. — See Editor’s note under 

§ 20-58. 

§ 20-58.5. Duration of security interests in favor of firms which cease to 
do business. — Any security interest recorded in favor of a firm or corporation 
which, since the recording of such security interest, has dissolved, ceased to do 
business, or gone out of business for any reason, and which remains of record 
as a security interest of such firm or corporation for a period of more than three 
years from the date of the recording thereof, shall become null and void and of 
no further force and effect. (1961, c. 835, s. 6; 1969, c. 838, s. 1.) 

Cross Reference. — See Editor’s note under 
§ 20-58. 

§ 20-58.6. Duty of secured party to disclose information. — A secured party 
named in a certificate of title shall, upon written request of the Department, the 
owner or another secured party named on the certificate, disclose information 
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as to his security agreement and the indebtedness secured by it. (1961, c. 835, 
s.6; 1969, c. 838, s. 1.) 

Cross Reference. — See Editor’s note under 
§ 20-58. 

§ 20-58.7. Cancellation of certificate. — The cancellation of a certificate of 
title shall not, in and of itself, affect the validity of a security interest noted on 
it. (1961, c. 835, s. 6; 1969, c. 838, s. 1.) 

Cross Reference. — See Editor’s note under 

§ 20-58. 

§ 20-58.8. Bebase se of 8§ 20-58 to 20-58.8; use of term “lien”. — (a) The 
provisions of G.S. 20-58 through 20-58.8 apply to the perfection of security 
interests pursuant to G.S. 25-9-302. 

(b) The provisions of G.S. 20-58 through 20-58.8 inclusive shall not apply to 
or affect: 

(1) A lien given by statute or rule of law for storage of a motor vehicle or 
to a supplier of services or materials for a vehicle; 

(2) A lien arising by virtue of a statute in favor of the United States, this 
State or any political subdivision of this State; or 

(3) A security interest in a vehicle created by a manufacturer or by a dealer 
in new or used vehicles who holds the vehicle in his inventory. Such 
security interests shall be perfected by filin x set statement 
under Article 9 of the Uniform Commercial 

(c) When the term “lien” is used in other sections of this Chapter, or has been 
used prior to October 1, 1969, with reference to transactions governed by G.S. 
20-58 through 20-58.8, ‘to describe contractual agreements creating security 
interests in personal property, the term “lien’’ shall be construed to refer to a 
“security interest” as the term is used in G.S. 20-58 through 20-58.8 and the 
Uniform Commercial Code. (1961, c. 835, s. 6; 1969, c. 888, s. 1.) 

Cross Reference. — See Editor’s note under 
§ 20-58. 

§ 20-58.9: Repealed by Session Laws 1969, c. 838, s. 3. 

Cross Reference. — See Editor’s note under 

§ 20-58. 

§ 20-58.10. Effective date of 88 20-58 to 20-58.9. — The provisions of G.S. 
20-58 through 20-58.9 inclusive shall be effective and relate to the perfecting and 
iving notice of security interests entered into on and after January 1, 1962. 
1961, c. 835, s. 6.) 

Applied in Community Credit Co. v. Norwood, 
257 N.C. 87, 125 S.E.2d 369 (1962); Ferguson v. 

Morgan, 282 N.C. 83, 191 S.E.2d 817 (1972). 

§ 20-59. Unlawful for lienor who holds certificate of title not to surrender 
same when lien satisfied. — It shall be unlawful and constitute a misdemeanor 
for a lienor who holds a certificate of title as provided in this Article to refuse 
or fail to surrender such certificate of title to the person legally entitled thereto, 
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when called Son by such person, within 10 days after his lien shall have been 
paid and satisfied, and any person convicted undef this section shall be fined not 
more than fifty dollars ($50.00) or imprisoned not more than 30 days. (19387, c. 
407, s. 28.) 

§ 20-60. Owner after transfer not liable for negligent operation. — The 
owner of a motor vehicle who has made a bona fide sale or transfer of his title 
or interest, and who has delivered possession of such vehicle and the certificate 
of title thereto properly endorsed to the purchaser or transferee, shall not be 
liable for any damages thereafter resulting from negligent operation of'such 
vehicle by another. (1987, c. 407, s. 24.) 

§ 20-61. Owner dismantling or wrecking vehicle to return evidence of 
registration. — Any owner dismantling or wrecking any vehicle shall forward 
to the Department the certificate of title, registration card and other proof of 
ownership, and the registration plates last issued for such vehicle, unless such 
plates are to be transferred to another vehicle of the same owner. In that event, 
the plates shall be retained and preserved by the owner for transfer to such other 
vehicle. No person, firm or corporation shall dismantle or wreck any motor 
vehicle without first complying with the requirements of this section. The 
Commissioner upon receipt of certificate of title and notice from the owner 
thereof that a vehicle has been junked or dismantled may cancel and destroy 
such ane of certificate of title. (1937, c. 407, s. 25; 1947, c. 219, s. 3; 1961, c. 
360, s. 3. 

§ 20-62. Sale of motor vehicles to be dismantled. — Any owner who sells 
a motor vehicle as scrap or to be dismantled or destroyed shall assign the 
certificate of title thereto to the purchaser, and shall deliver such certificate so 
assigned to the Department with an application for a permit to dismantle such 
vehicle. The Department shall thereupon issue to the purchaser a permit to 
dismantle the same, which shall authorize such person to possess or transport 
such vehicle or to transfer ownership thereto by endorsement upon such permit. 
A certificate of title shall not again be issued for such motor vehicle in the event 
it is scrapped, dismantled, or destroyed. In any case, where the owner for any 
reason fails to send in title for a junked or dismantled vehicle, the Department 
ae: ts authority to take possession of such title for cancellation. (1937, c. 
407, s. 26. 

§ 20-63. Registration plates to be furnished by the Department; 
requirements; surrender and reissuance; displaying; preservation and 
cleaning; alteration or concealment of numbers; commission contracts for 
issuance. — (a) The Department upon registering a vehicle shall issue to the 
owner one registration plate for a motorcycle, trailer or semitrailer and for every 
other motor vehicle. Registration plates issued by the Department under this 
Article shall be and remain the property of the State, and it shall be lawful for 
the Commissioner or his duly authorized agents to summarily take possession 
of any plate or plates which he has reason to believe is being illegally used, and 
to keep in his possession such plate or plates pending investigation and legal 
disposition of the same. Whenever the Commissioner finds that any registration 
late issued for any vehicle pursuant to the provisions of this Article has become 

illegible or is in such a ancien that the numbers thereon may not be readily 
distinguished, he may require that such registration plate, and its companion 
when there are two registration plates, be surrendered to the Department. When 
said registration plate or plates are so surrendered to the Department, a new 
registration plate or plates shall be issued in lieu thereof without charge. The 
owner of any vehicle who receives notice to surrender illegible plate or plates 
on which the numbers are not readily distinguishable and who willfully refuses 
to surrender said plates to the Department shall be guilty of a misdemeanor. 
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(b) Every registration plate shall have displayed upon it the registration 
number assigned to the vehicle for which it is issued, also the name of the State 
of North Carolina, which may be abbreviated, and the year number for which 
it is issued or the date of expiration thereof. 

(c) Such registration plate and the required numerals thereon, ant the year 
number for which issued, shall be of sufficient size to be plainly readable from 
a distance of 100 feet during daylight. 

(d) Registration plates issued for a motor vehicle other than a motorcycle, 
trailer, or semitrailer shall be attached thereto, one in the front and the other 
in the rear: Provided, that when only one registration plate is issued for a motor 
vehicle other than a truck-tractor, said registration plate shall be attached to 
the rear of the motor vehicle. The registration plate issued for a truck-tractor 
shall be attached to the front econ? 

(e) Preservation and Cleaning of Registration Plates. — It shall be the duty 
of each and every registered owner of a motor vehicle to keep the registration 
plates assigned to such motor vehicle reasonably clean and free from dust and 
dirt, and such registered owner, or any person in his employ, or who operates 
such motor vehicle by his authority, shall, upon the request of any proper officer, 
immediately clean such registration plates so that the numbers thereon may be 
readily distinguished, and any person who shall neglect or refuse to so clean a 
registration plate, after having been requested to do so, shall be guilty of a 
misdemeanor, and fined not exceeding fifty dollars ($50.00) or imprisoned not 
exceeding 30 days. 

(f) Operating with False Numbers. — Any person who shall willfully operate 
a motor vehicle with a registration plate which has been repainted or altered 
or forged shall be guilty of a misdemeanor. 

(g) Alteration, Disguise, or Concealment of Numbers. — Any operator of a 
motor vehicle who shall willfully mutilate, bend, twist, cover or cause to be 
covered or partially covered by any bumper, light, spare tire, tire rack, strap, 
or other device, or who shall paint, enamel, emboss, stamp, print, perforate, or 
alter or add to or cut off any part or portion of a registration plate or the figures 
or letters thereon, or who shall place or deposit or cause to be placed or deposited 
any oil, grease, or other substance upon such registration plates for the purpose 
of making dust adhere thereto, or who shall deface, disfigure, change, or 
attempt to change any letter or figure thereon, or who shall display a number 
plate in other than a horizontal upright position, shall be guilty of a 
misdemeanor. 

(h) Commission Contracts for Issuance of Plates and Certificates. — All 
registration plates, registration certificates and certificates of title issued by the 
Department, outside of those issued from the Raleigh offices of the said 
Department and those issued and handled through the United States mail, shall 
be issued insofar as practicable and possible through commission contracts 
entered into by the Department for the issuance of such plates and certificates 
in localities throughout North Carolina with persons, firms, corporations or 
governmental subdivisions of the State of North Carolina and the Department 
shall make a reasonable effort in every locality, except as hereinbefore noted, 
to enter into a commission contract for the issuance of such plates and 
certificates and a record of these efforts shall be maintained in the Department. 
In the event the Department is unsuccessful in making commission contracts 
as hereinbefore set out it shall then issue said plates and certificates through 
the regular employees of the Department. Whenever registration plates, 
registration certificates and certificates of title are issued by the Department 
through commission contract arrangements, the Department shall provide 
paper supervision of such distribution. Commission contracts entered into 
ereunder shall provide for the payment of compensation at a rate per 

registration plate as may be set by the General Assembly. Nothing contained 
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in this subsection will allow or permit the operation of fewer outlets in any 
county in this State than are now being operated. (19387, c. 407, s. 27; 1948, ce. 
726; 1951, c. 102, ss. 1-3; 1955, c. 119, s. 1; 1961, c. 360, s. 4; c. 861, s. 2; 1963, 
c. 552, s. 6; c. 1071; 1965, c. 1088; 1969, c. 1140; 1971, c. 945; 1973, ¢. 629.) 

Editor’s Note. — The 1973 amendment 
substituted “‘a rate per registration plate as may 
be set by the General Assembly” for “the rate 
of thirty [cents] (30¢) per registration plate” at 
the end of the fourth sentence of subsection (h). 

License plates are a receipt for the privilege 
of using North Carolina highways; thus any aid 
they give to commerce relates only to intrastate 
movements. Hodgson v. Hyatt Realty & Inv. Co., 
353 F. Supp. 13863 (M.D.N.C. 1973). 

A North Carolina license plate remains the 

property of the State and can be summarily 
seized under certain conditions under subsection 
(a). Hodgson v. Hyatt Realty & Inv. Co., 353 F. 
Supp. 1363 (M.D.N.C. 1978). 

Aiding and Abetting Unlawful Use of Plate. 
— Guilt also attaches to anyone who knowingly 
aids and abets the unlawful use of a license 
plate. Woodruff v. Holbrook, 255 N.C. 740, 122 
S.E.2d 709 (1961). 

Subsection (h) was intended to further the 
public convenience by setting up local license 
plate distribution points throughout the State. 
Hodgson v. Hyatt Realty & Inv. Co., 353 F. Supp. 
1363 (M.D.N.C. 1978). 

As well as to eliminate the necessity of 
employing temporary Department personnel 

for a 45-day period between January 1 and 
February 15 of each year when the vast bulk of 

the license plates are issued. Hodgson v. Hyatt 
Realty & Inv. Co., 353 F. Supp. 1863 (M.D.N.C. 
1978). 
The legislature did not intend to aid or 

facilitate the functioning of an _ interstate 
facility, in this case the state highways. 
Hodgson v. Hyatt Realty & Inv. Co., 353 F. Supp. 
1863 (M.D.N.C. 1978). 
Those commissioned to sell license plates 

are not dealing in interstate commerce, but 
perform a general tax-collecting effort, since 
this section and § 20-97 do not earmark the funds 
for any specific project or road, and not all of the 
tax even goes to the Department of Highways. 
Hodgson v. Hyatt Realty & Inv. Co., 353 F. Supp. 
1863 (M.D.N.C. 1978). 
The tax collection from license sales under 

subsection (h) is essentially a local activity 
which Congress did not intend to include under 
the Fair Labor Standards Act. Hodgson v. Hyatt 
Realty & Inv. Co., 353 F. Supp. 1363 (M.D.N.C. 
1978). 
The maximum punishment for a violation of 

this section or § 20-111 would be that prescribed 
by § 20-176(b), namely, a fine of not more than 
$100.00 or imprisonment in the county or 
municipal jail for not more than 60 days, or both 
such fine and imprisonment. State v. Tolley, 271 
N.C. 459, 156 S.E.2d 858 (1967). 

§ 20-63.1. Department may cause plates to be reflectorized. — The 
Department of Motor Vehicles is hereby authorized to cause vehicle license 
plates for 1968 and future years to be completely treated with reflectorized 
Hise por vc la to increase visibility and legibility of license plates at night. 
1967, c. 8. 

§ 20-64. Transfer of registration plates to another vehicle. — (a) Except 
as otherwise provided in this Article, registration plates shall be retained by the 
owner thereof upon disposition of the vehicle to which assigned, and may be 
assigned to another vehicle, belonging to such owner and of a like vehicle 
category within the meaning of CS 20-87 and 20-88, upon proper application 
to the Department and payment of a transfer fee and such additionstfees as 
may be due because the vehicle to which the plates are to be assigned requires 
a greater registration fee than that vehicle to which the license plates were last 
assigned. In cases where the plate is assigned to another vehicle belonging to 
such owner, and is not of a like vehicle category within the meaning of G.S. 20-87 
and 20-88, the owner shall surrender the plate to the Department and receive 
therefor a plate of the proper category, and the unexpired portion of the fee 
originally paid by the owner for the plate so surrendered shall be a credit toward 
the fee charged for the new plate of the proper category. Provided, that the 
owner shall not be entitled to a cash refund when the registration fee for the 
vehicle to which the plates are to be assigned is less than the registration fee 
for that vehicle to which the license plates were last assigned. Provided, 
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however, registration plates may not be transferred under this section after 
December 31 of the year for which issued. An owner assigning or transferring 
plates to another vehicle as provided herein shall be subject to the same 
assessments and penalties for use of the plates on another vehicle or for 
improper use of the plates, as he could have been for the use of the plates on 
the vehicle to which last assigned. Provided, however, that upon compliance with 
the requirements of this section, the registration plates of vehicles owned by 
and registered in the name of a corporation may be transferred and assigned 
to a like vehicle category within the meaning of G.S. 20-87 and 20-88, upon the 
showing that the vehicle to which the transfer and assignment is to be made 
is owned by a corporation which is a wholly owned subsidiary of the corporation 
applying for such transfer and assignment. 

) Upon a change of the name of a corporation or a change of the name under 
which a proprietorship or partnership is doing business, the corporation, 
partnership or proprietorship shall forthwith apply for correction of the 
certificate of title of all vehicles owned by such corporation, partnership or 
proprietorship so as to correctly reflect the name of the corporation or the name 
under which the proprietorship or partnership is doing business, and pay the fees 
required by law. 
(c) Upon a change in the composition of a partnership, ownership of vehicles 

belonging to such partnership shall not be deemed to have changed so long as 
one partner of the predecessor partnership remains a partner in the 
reconstituted partnership, but the reconstituted partnership shall forthwith 
apply for correction of the certificate of title of all vehicles owned by such 
partnership so as to correctly reflect the composition of the partnership and the 
name under which it is doing business, if any, and pay the fees required by law. 

(d) When a proprietorship or partnership is incorporated, the corporation shall 
retain license plates assigned to vehicles HElGE gine to it and may use the same, 
provided the corporation applies for and obtains transfers of the certificates of 
title of all vehicles and pays the fees required by law. 

(e) Upon death of the owner of a registered vehicle, such registration shall 
continue in force as a valid registration until the end of the year for which the 
license is issued unless ownership of the vehicle passes or is transferred to any 
person other than the surviving spouse before the end of the year. 

(f) Whenever the owner of a registered vehicle transfers or assigns his 
interest to another, such transferor may, by surrendering the ree eanen plate 
to the Department, secure a refund of. the unexpired portion of such plate on 
a monthly basis, beginning the first day of the month following surrender of 
the plate to the Department, provided, that the annual license fee for such 
surrendered plate is sixty dollars ($60.00) or more. No such refund shall be made 
unless the owner or transferor can furnish proof of financial responsibility upon 
such registered vehicle effective until the date of the surrender of the plate. 

(zg) The Commissioner of Motor Vehicles shall have the power to make such 
rules and regulations as he may deem necessary for the administration of 
transfers of license plates and vehicles under this Article. (1937, c. 407, s. 28; 
am. 576, §. 1; 1947, c. 914, s. 1; 1951, c. 188; c. 819, s. 1; 1961,.¢c. 360, s. 5; 
1968, cc. 1067, 1190; 1967, c. 995; 1973, c. 1134.) 

Editor’s Note. — The 1973 amendment added Stated in Nationwide Mut. Ins. Co. v. Hayes, 
the second sentence of subsection (f). 276 N.C. 620, 174 S.E.2d 511 (1970). 

§ 20-64.1. Revocation of license plates by Utilities Commission. — The 
license plates of any carrier of persons or property by motor vehicle for 
compensation may be revoked and removed from the a heios of any such carrier 
for willful violation of any provision of either the North Carolina Truck Act of 
1947 or the Bus Act of 1949, or for the willful violation of any lawful rule or 
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regulation made and promulgated by the North Carolina Utilities Commission 
under said acts. To that end said Commission shall have power upon complaint 
or upon its own motion, after notice and hearing under the rules of evidence 
prescribed in G.S. 62-18, to order the license plates of any such offending carrier 
revoked and removed from the vehicles of such carrier for a period not exceeding 
30 days, and it shall be the duty of the Department of Motor Vehicles to execute 
such orders made by the North Carolina Utilities Commission upon receipt of 
a certified copy of the same. 

This section shall be in addition to and independent of other provisions of law 
for the enforcement of the motor carrier laws of this State. (1951, ce. 1120.) 

Editor’s Note. — In Chapter 62 as rewritten 88 62-259 through 62-279. Section 62-278 in 
by Session Laws 1963, ¢c. 1165, the North Chapter 62 as rewritten is in substance a 
Carolina Truck Act of 1947 and the Bus Act of | reenactment of this section. “4 
1949 referred to in this section are combined as 

§ 20-64.2. Permit for emergency use of registration plate. — The 
Commissioner may, if in his opinion it is equitable, grant to the licensee a special 
permit for the use of a registration plate on a vehicle other than the vehicle for 
which the plate was issued, when the vehicle for which such plate was issued 
is undergoing repairs in a regular repair shop or garage. 

Application for such permit shall be made on forms provided by the 
Department and must show, in addition to such other information as may be 
required by the Commissioner, that an emergency exists which would warrant 
the issuance of such permit. 

Such permit shall be evidenced by a certificate issued by the Commissioner 
and which shall show the time of issuance, the person to whom issued, the motor 
number, serial number or identification number of the vehicle on which such 
plate is to be used and shall be in the immediate possession of the person 
SperaunE such vehicle at all times while operating the same. And such certificate 
shall be valid only so long as the vehicle for which the registration plate has been 
issued shall remain in the repair shop or garage but not to exceed a period of 
20 days from its issuance. The person to whom the permit provided in this section 
is issued shall be liable for any additional license fees or penalties that might 
Hort by ere of the provisions of 8§ 20-86 and 20-96 of the General Statutes. 
1957,-c. 402. 

§ 20-65. Expiration of registration. — Every vehicle registration under this 
Article and every registration card and registration plate issued hereunder shall 
expire at midnight on the thirty-first day of December of each year: Provided, 
however, that it shall not be unlawful to continue to operate any vehicle upon 
the highways of this State after the expiration of the registration of said vehicle, 
registration card and registration plate during the period between the thirty- 
first day of December and the fifteenth day of February, inclusive, if the license 
pee is registered to the vehicle on which it is being used prior to the thirty-first 
ae a. (1937, c. 407, s. 29; 1943, c. 592, s. 1; 1955, c. 554sn see 

c. 360, s. 6. 

Editor’s Note. — Session Laws 19738, c. 858, an emergency extension of time under such 
amended this section effective from Feb. 10, conditions as the Commissioner with the 
1974, through April 1, 1974, so as to provide for approval of the Governor might prescribe. 

§ 20-66. Renewal of registration; semipermanent plates issued; renewal 
sticker annually. — (a) Application for renewal of a vehicle registration shall 
be made by the owner upon proper application and by payment of the 
registration fee for such vehicle, as provided by law. The Departnent may 
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receive and Eas applications for renewal of registration at any time prior to 
expiration of registration. 

) For the registration period beginning January 1, 1975, the Department, 
upon proper application for renewal of registration for private passenger motor 
vehicles, shall issue a new registration plate and registration card. For the 
registration Praia beginning January 1, 1976, and all subsequent registration 
eriods, the Department, upon application for renewal of registration, shall, in 
ieu of a new registration plate, issue one or more stickers, tabs or other suitable 
devices denoting the registration period for which issued; provided that for the 
registration periods beginning January 1, 1978, and thereafter, the Department 
may, as it deems advisable in the discretion of the Commissioner, issue new 
registration plates together with such stickers, tabs or other devices; provided 
further, the provisions of this subsection shall not apply to special issue plates, 
including but not limited to official plates, legislator plates, horseless carriage 
plates, personalized registered plates, civil air patrol plates, amateur radio 
operator plates, national guard plates, and handicapped person plates. 

(c) Stickers, tabs or other devices issued hereunder shall be displayed as 
prescribed by the Commissioner. Except where the physical differences between 
the stickers, tabs, or devices and Rese AUD plates by their nature render any 
provision of this Chapter inapplicable, all provisions of this Chapter relating to 
registration plates shall apply to stickers, tabs or devices. 
(a) The Department may also provide for the issuance of license plates for 

motor vehicles with the dates of expiration thereof to vary from month to month 
so as to approximately equalize the number that expire during the year. (1937, 
Bad Sa501955, C..54,-s. 3;.1973, c. 1389,-s. 1.) 

Editor’s Note. — The 1973 amendment added subsections (c) and (d). The subject of stickers, 
the second sentence of subsection (a), rewrote tabs or other devices in lieu of registration plates 
the first sentence of subsection (b), limiting the for renewal of registration was formerly 
application of that sentence to the year 1975, covered by § 20-66.1, now repealed. 
added the remainder of subsection (b) and added 

§ 20-66.1: Repealed by Session Laws 1978, c. 1389, s. 2. 

Cross Reference. — For present provisions 
covering the subject matter of the repealed 
section, see § 20-66. 

§ 20-67. Notice of change of address or name. — (a) Whenever any person, 
after making application for or obtaining the registration of a vehicle or a 
certificate of title, shall move from the address named in the application or 
shown upon a registration card or certificate of title, such person shall within 
10 days thereafter notify the Department in writing of his old and new 
addresses. 
. (b) Whenever the name of any person who has made application for or 
obtained the registration of a vehicle or a certificate of title is thereafter changed 
by marriage or otherwise, such person shall thereafter forward or cause to be 
forwarded to the Department the certificate of title and to make application for 
correction of the certificate on forms provided by the Department. (1937, c. 407, 
mei 95p, C, 054, s. 4.) 

Stated in State v. Teasley, 9 N.C. App. 477, 176 
S.E.2d 838 (1970). 
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§ 20-68. Replacement of lost or damaged certificates, cards and plates. — 
(a) In the event any registration card or registration plate is lost, mutilated, or 
becomes illegible, the owner or legal representative of the owner of the vehicle 
for which the same was issued, as shown by the records of the Department, shall 
immediately make application for and may obtain a duplicate or a substitute or 
a new registration under a new registration number, as determined to be most 
advisable by the Department, upon the applicant’s furnishing under oath 
information satisfactory to the Department and payment of required fee. 

(b) If a certificate of title is lost, stolen, mutilated, destroyed or becomes 
illegible, the first lienholder or, if none, the owner or legal representative of the 
owner named in the certificate, as shown by the records of the Department, shall 
promptly make application for and may obtain a duplicate upon furnishing 
information satisfactory to the Department. It shall be mailed to the first lien- 
holder named in it or, if none, to the owner. The Department shall not issue a 
new certificate of title upon application made on a duplicate until 15 days after 
receipt of the application. A person recovering an original certificate of title for 
which a duplicate has been issued shall promptly surrender the original 
certificate to the Department. (1987, c. 407, s. 32; 1961, c. 360, s. 7; c. 835, s. 7.) 

Cross Reference. — As to fees for duplicate 
certificate, see § 20-85. 

§ 20-69. Department authorized to assign new engine number. — The 
owner of a motor vehicle upon which the engine number or serial number has 
become illegible or has been removed or obliterated shall immediately make 
application to the Department for a new engine or serial number for such motor 
vehicle. The Department, when satisfied that the applicant is the lawful owner 
of the vehicle referred to in such application is hereby authorized to assign a 
new engine or serial number thereto, and shall require that such number, 
together with the name of this State, or a symbol indicating this State, be 
stamped upon the engine, or in the event such number is a serial number, then 
upon such portion of the motor vehicle as shall be designated by the Department. 
(1937, c. 407, s. 33.) 

§ 20-70. Department to be notified when another engine is installed or 
body changed. — (a) Whenever a motor vehicle registered hereunder is altered 
by the installation of another engine in place of an engine, the number of which 
is shown in the registration records, or the installation of another body in place 
of a body, the owner of such motor vehicle shall immediately give notice to the 
Department in writing on a form prepared by it, which shall state the number 
of the former engine and the number of the newly installed engine, the 
registration number of the motor vehicle, the name of the owner and any other 
information which the Department may require. Whenever another engine has 
been substituted as provided in this section, and the notice given as required 
hereunder, the Department shall insert the number of the newly installed engine 
upon the registration card and certificate of title issued for such motor vehicle. 

(b) Whenever a new engine or serial number has been assigned to and 
stamped upon a motor vehicle as provided in § 20-69, or whenever a new engine 
has been installed or body changed as provided in this section, the Department 
shall require the owner to surrender to the Department the registration card 
and certificate of title previously issued for said vehicle. The Department shall 
also require the owner to make application for a duplicate registration card and 
a duplicate certificate of title showing the new motor or serial number thereon 
or new Style of body, and upon receipt of such application and fee, as for any 
other duplicate title, the Department shall issue to said owner a duplicate 
registration and a duplicate certificate of title showing thereon the new number 
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in Poe) of the original number or the new style of body. (1937, c. 407, s. 34; 1943, 
c. : 

Cross Reference. — As to fee for duplicate 
registration card and certificate of title, see § 
20-85. 

§ 20-71. Altering or forging certificate of title, registration card or 
application, a felony; reproducing or possessing blank certificate of title. — 
(a) Any person who, with fraudulent intent, shall alter any certificate of title, 
registration card issued by the Department, or any application for a certificate 
of title or registration card, or forge or counterfeit any certificate of title or 
registration card purported to have been issued by the Department under the 
PrgeslOns of this Article, or who, with fraudulent intent, shall alter, falsify or 
orge any assignment thereof, or who shall hold or use any such certificate, 

registration card, or application, or assignment, knowing the same to have been 
altered, forged or falsified, shall be guilty of a felony and upon conviction 
thereof shall be punished in the discretion of the court. 

(b) It shall be unlawful to reproduce by any means or possess a blank North 
Carolina motor vehicle certificate of title or facsimile thereof. The provisions of 
this subsection shall not apply to agents or employees of the Department while 
acting in the course and scope of their employment or any printing company or 
its employees while employed by the Department to print or reproduce such 
certificates of title while said company or its employees are acting within the 
scope of such employment. Any person, firm or corporation violating the 
provisions of this section shall be guilty of a misdemeanor punishable by a fine 
of not less than one hundred dollars ($100.00) and not more than five hundred 
dollars ($500.00), imprisonment for not more than six months or both such fine 
and imprisonment. (19387, c. 407, s. 35; 1959, c. 1264, s. 2; 1971, ¢. 99.) 

Cross Reference. — As to penalty for a 
violation of this Article declared to constitute a 
felony, see § 20-177. 

Applied in Smart Fin. Co. v. Dick, 256 N.C. 
669, 124 S.E.2d 862 (1962). 

§ 20-71.1. Registration evidence of ownership; ownership evidence of 
defendant’s responsibility for conduct of operation. — (a) In all actions to 
recover damages for injury to the person or to property or for the death of a 
person, arising out of an accident or collision involving a motor vehicle, proof 
of ownership of such motor vehicle at the time of such accident or collision shall 
be prima facie evidence that said motor vehicle was being operated and used with 
the authority, consent, and knowledge of the owner in the very transaction out 
of which said injury or cause of action arose. 

(b) Proof of the registration of a motor vehicle in the name of any person, 
firm, or corporation, shall for the DOS of any such action, be prima facie 
evidence of ownership and that such motor vehicle was then being operated by 
and under the control of a person for whose conduct the owner was legally 
responsible, for the owner’s benefit, and within the course and scope of his 
employment. (1951, c. 494; 1961, c. 975.) : 

Editor’s Note. — For case note discussing 
cases arising under this section, see 41 N.C.L. 
Rey. 124 (1962). For note on permissive user 
under the omnibus clause, see 41 N.C.L. Rev. 
232 (1963). 

Purpose of Section. — The evident purpose 
of this section was to require that proof of 

ownership of an offending motor vehicle should 
be regarded as prima facie evidence that it was 
being operated at the time of the accident by the 
authority of the owner, doubtless having in view 
the decision in Carter v. Thurston Motor Lines, 
227 N.C. 198, 41 S8.E.2d 586 (1947), and to provide 
that, in the absence of proof of ownership, proof 
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of motor vehicle registration in the name of a 
person would be prima facie evidence that the 
motor vehicle was being operated by one for 
whose conduct such person is __ legally 
responsible. Travis v. Duckworth, 237 N.C. 471, 
75 S.E.2d 309 (1958). 

The purpose of this section is to establish a 
ready means of proving agency in any case 
where it is charged that the negligence of a 
nonowner operator causes damage to the 

property or injury to the person of another. It 
does not and was not intended to have any other 
force or effect. Phillips v. Utica Mut. Ins. Co., 4 
N.C. App. 655, 167 S.E.2d 542 (1969). 
And Scope. — This section applies in all 

actions to recover damages for injury to the 
person or to property, or for the death of a 
person, arising out of an accident or a collision 
involving a motor vehicle, and the rule of 
evidence established thereby applies whenever 
a factual determination as to alleged agency is 
to be made whether by the court to resolve a 
question of fact or by a jury to resolve an issue 
of fact. Howard v. Sasso, 253 N.C. 185, 116 
S.E.2d 341 (1960). 
When Section Applies. — This section applies 

when plaintiff, upon sufficient allegations, seeks 
to hold the owner liable for the negligence of a 
nonowner operator under the doctrine of 
respondeat superior. Phillips v. Utica Mut. Ins. 
Co., 4 N.C. App. 655, 167 S.E.2d 542 (1969); 
Dupree v. Batts, 276 N.C. 68, 170 S.E.2d 918 

(1969); Allen v. Schiller, 6 N.C. App. 392, 169 
S.E.2d 924 (1969). 

The section was plainly meant to apply ina 

civil case. State v. Cotten, 2 N.C. App. 305, 163 
S.E.2d 100 (1968). 

But It Does Not Apply to Action Seeking 
Declaration of Insurers’ Rights and 
Obligations. — An action which is not an action 
to recover damages for injury to the person or 
to the property or for the death of a person 
arising out of an accident or collision involving 
a motor vehicle, but is an action brought by an 

insurer against another insurer to have the court 
declare the rights and obligations of the insurers 
under their policies of insurance, is not the type 
of case to which this section was intended to 
apply. Aetna Cas. & Sur. Co. v. Lumbermen’s 
Mut. Cas. Co., 11 N.C. App. 490, 181 S.E.2d 727 
(1971). 

This section creates a presumption of 
ownership only in those specific instances 
enumerated. State v. Cotten, 2 N.C. App. 305, 
163 S.E.2d 100 (1968). 

Defendant’s testimony that he was the 

registered owner of a truck made a prima facie 
case of agency sufficient to support, but not 
compel, a verdict against him under the doctrine 
of respondeat superior for damages proximately 
caused by the negligence of the operator 
thereof. Brown v. Nesbitt, 271 N.C. 532, 157 
S.E.2d 85 (1967). 
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Where Defendant Admitted Ownership of 
Automobile. — Plaintiff was entitled to have his 
case submitted to the jury where defendant 
admitted ownership of the automobile and 
conceded that it was registered in his name. 
White v. Vananda, 13 N.C. App. 19, 185 S.E.2d 
247 (1971). 

The two subsections of this section are 
identical in their objective. While the language 
used in subsection (a) is not as apt as that used 
in subsection (b), the intent and meaning of the 
two are the same. Hartley v. Smith, 239 N.C. 170, 
79 S.E.2d 767 (1954); State v. Cotten, 2 N.C. App. 
305, 163 S.E.2d 100 (1968). 

The legislature used the language ‘“‘was being 
operated and used with the authority, consent, 
and knowledge of the owner” in subsection (a) 
of this section to connote “under the direction 
and control of the owner,” and when one acts 
under the direction and control of another, he is 
agent or employee. It did not intend to give 
greater force and effect to mere proof of 
registration than to the admission or actual 
proof of ownership. In short, proof of 
registration is prima facie proof of ownership 
under subsection (b), which in turn is prima facie 
proof of agency under subsection (a). Hartley v. 
Smith, 239 N.C. 170, 79 S.E.2d 767 (1954). 

Proof of legal title to an automobile makes 

at least a prima facie showing of the ownership 
in the one in whose name the title is registered. 
Guilford Nat’] Bank v. Southern Ry., 319 F.2d 
825 (4th Cir. 1963). 

Proof of Ownership Sufficient to Support 
Service on Nonresident. — Under this section 
ownership of a vehicle involved in an accident is 
sufficient proof of agency to support service of 
process on the nonresident owner of a motor 
vehicle whose agent is alleged to have 
negligently injured plaintiff by operation of the 
vehicle on North Carolina highways. Todd v. 
Thomas, 202 F. Supp. 45 (E.D.N.C. 1962). See 
Davis v. St. Paul-Mercury Indem. Co., 294 F.2d 
641 (4th Cir. 1961). And see § 1-105 and the note 
thereto. 

This section applies to an accident occurring 
prior to its effective date unless action was 
pending at the time of its effective date. Spencer 
v. McDowell Motor Co., 236 N.C. 239, 72 S.E.2d 
598 (1952). 

Proof of Ownership Alone Takes Case to 
Jury on Issue of Agency. — Proof of ownership 
by the defendant of the motor vehicle involved 
in the injury complained of, by force of this 
section, must be regarded as sufficient to carry 
the case to the jury on the question of the legal 
responsibility of the defendant for the operation 
of the vehicle. Travis v. Duckworth, 237 N.C. 
471, 75S.E.2d 309 (1953); Kellogg v. Thomas, 244 
N.C. 722, 94 S.E.2d 903 (1956); Scott v. Lee, 245 
N.C. 68, 95 S.E.2d 89 (1956); Johnson v. Wayne 
Thompson, Inc., 250 N.C. 665, 110 S.E.2d 306 
(1959). 
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Under this section all now required for 
submission of the issue to the jury is that the 
injured party show ownership of the motor 
vehicle, which may be done prima facie by proof 
that the motor vehicle was registered in the 
name of the person sought to be charged. 
Jyachosky v. Wensil, 240 N.C. 217, 81 S.E.2d 644 
(1954). 

Under this section an admission of the 
ownership of one of the vehicles involved in a 
collision is sufficient to make out a prima facie 
case of agency sufficient to support, but not to 
compel, a verdict against the owner under the 
doctrine of respondeat superior for damages 
proximately caused by the negligence of the 
driver. Hartley v. Smith, 239 N.C. 170, 79 S.E.2d 
767 (1954); Elliott v. Killian, 242 N.C. 471, 87 
S.E.2d 903 (1955); Davis v. Lawrence, 242 N.C. 
496, 87 S.E.2d 915 (1955); Hatcher v. Clayton, 
242 N.C. 450, 88 S.E.2d 104 (1955); Caughron v. 
Walker, 243 N.C. 153, 90 S.E.2d 305 (1955). 

While the vigor of the statute makes admitted 
ownership of a truck prima facie evidence that 
the operator was acting as the owner’s agent or 
employee within the scope of his employment, 
and sufficient to carry the case to the jury, it 
does not compel the finding by the jury that the 
driver was negligent or that he was the agent 
or employee of the owner and at the time acting 
within the scope of his employment. Brothers v. 
Jernigan, 244 N.C. 441, 94 S.E.2d 316 (1956). 

The ultimate issue is for jury determination, 
notwithstanding that the only positive evidence 
tends to show explicitly and clearly that the 
operator, whether driving with or without the 
owner’s consent, was on a purely personal 
mission at the time of the collision. Whiteside v. 
McCarson, 250 N.C. 673, 110 S.E.2d 295 (1959). 

This section makes out a prima facie case of 
agency which will support, but does not compel, 
a verdict against defendant upon the principle of 
respondeat superior. Chappell v. Dean, 258 N.C. 
412, 128 S.E.2d 830 (1963). 
Where there is sufficient evidence of 

negligence of the operator of a motor vehicle to 
be submitted to the jury on that issue, evidence 
that the vehicle was registered in the name of 
the other defendant takes the issue of such other 
defendant’s liability to the jury. Ennis v. Dupree, 
258 N.C. 141, 128 S.E.2d 231 (1962). 

Proof of registration or admission of 
ownership furnishes, by virtue of the statute, 
prima facie evidence that the driver is agent of 
the owner in the operation, and is sufficient to 
support, but not compel, a verdict on the agency 
issue. It takes the issue to the jury. Even so, 
plaintiff must allege, and has the burden of 
proving, agency. Mitchell v. White, 256 N.C. 437, 
124 8.E.2d 137 (1962). 
Where a judgment of compulsory nonsuit of 

plaintiff's action against a defendant who was 
the driver of the automobile involved in the 
action was improvidently entered, the trial court 
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also erred in entering a judgment of compulsory 
nonsuit against another defendant, for the 
reason that the automobile was registered in the 
latter’s name, and therefore plaintiff was 
entitled to go to the jury against him by virtue 
of the provisions of this section. Hamilton v. 
McCash, 257 N.C. 611, 127 S.E.2d 214 (1962). 
By reason of this section, the agency issue is 

for determination by the jury under proper 
instructions. Moore v. Crocker, 264 N.C. 232, 141 
S.E.2d 307 (1965). 

Admission of ownership of the vehicle 
involved in the collision requires the submission 
to the jury of the question of liability under the 
doctrine of respondeat superior. Wilcox v. 
Glover Motors, Inc., 269 N.C. 473, 153 S.E.2d 76 
(1967). 

Proof of ownership is prima facie proof of 
agency. Branch v. Dempsey, 265 N.C. 733, 145 
S.E.2d 395 (1965). 

Upon a showing of ownership, the artificial 
force of the prima facie rule under this section 
seems to permit a finding of agency. Torres v. 
Smith, 269 N.C. 546, 153 S.E.2d 129 (1967). 
By reason of this section, the agency issue is 

for determination by the jury. Allen v. Schiller, 
6 N.C. App. 392, 169 S.E.2d 924 (1969). 

Evidence of ownership and registration of the 
motor vehicle involved in the collision must, by 
force of this statute, be regarded as prima facie 
evidence that at the time and place of the injury 
caused by it the motor vehicle was being 
operated with the authority, consent and 
knowledge, and under the control of a person for 
whose conduct the defendant was legally 
responsible. Allen v. Schiller, 6 N.C. App. 392, 
169 S.E.2d 924 (1969). 

Proof of registration of a vehicle in the name 
of a father is prima facie evidence of ownership 
by him and agency in the driver under this 
section. Such prima facie evidence of ownership 
in the father is sufficient to carry the case to the 
jury against him, notwithstanding that further 
evidence is sufficient, if true, to rebut the prima 
facie evidence that the father owned the 
motorcycle and that the minor was driving it as 
the owner’s agent. Bowen v. Gardner, 275 N.C. 
363, 168 S.E.2d 47 (1969). 

This section is construed to mean that proof 
of ownership alone carries the case to the jury 
on the issue of agency. Humphries v. Going, 59 
F.R.D. 583 (E.D.N.C. 1978). 

But Defendant May Be _ Entitled to 
Instruction. — Where evidence discloses that an 
employee was driving the vehicle registered in 
the name of the employer, and there is evidence 
that the employee was driving on the occasion 
in question on a purely personal mission without 
the knowledge or consent of the employer, the 
court properly submits the issue of the 
employer’s liability to the jury under 
instructions that if the jury should find that 
employee was engaged in a purely personal 
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mission without the knowledge or consent of the 
employer the jury should answer the issue in the 
negative. Skinner v. Jernigan, 250 N.C. 657, 110 
S.E.2d 301 (1959). 

Where plaintiff relies solely on the provisions 
of this section on the issue of respondeat 
superior and introduces no evidence, but 
defendant introduces evidence tending to show 
that the driver was on a purely personal mission 
of his own at the time of the accident, there is 

no evidence upon which the court may instruct 
the jury in plaintiff’s favor on the issue, and the 
court’s explanation of the rule of evidence 
prescribed by the statute is sufficient; but as to 
the defendant’s evidence, the court is required, 
even in the absence of a request for special 
instructions, to give explicit instruction applying 
defendant’s evidence to the issue and charging 
that if the jury should find the facts to be as 
defendant’s evidence tends to show, the issue 
should be answered in the negative. Whiteside 
v. McCarson, 250 N.C. 673, 110 S.E.2d 295 (1959). 

In any case in which a plaintiff, as against the 
registered owner of a motor vehicle, relies solely 
upon this section to prove the agency of 
nonowner operator, and in which all of the 
positive evidence in the case is to the effect that 
the operator was on a mission of his own and not 
on any business for the registered owner, it is 
the duty of the trial judge, even if there is 
evidence that the registered owner gave the 
operator permission to use the vehicle, to 
instruct the jury that, if they believe the 
evidence and find the facts to be as the evidence 
tends to show, that is, that the operator was on 

a mission of his own, they will answer the 

agency issue in the negative. And it is prejudicial 
error for the court, in such circumstances, to fail 
to so instruct the jury, even if there is no special 
request therefor. Chappell v. Dean, 258 N.C. 
412, 128 S.E.2d 830 (1963). 
Where plaintiff relied solely on this section to 

take the issue of agency to the jury and 
defendant’s evidence tended to show that the 
driver was on a purely personal mission at the 
time of the accident, defendant, without request 

therefor, was entitled to a peremptory 
instruction, related directly to the particular 

facts shown by defendant’s positive evidence, to 
answer the issue of agency in the negative. A 
general instruction to so answer the issue if the 
jury believed the facts to be as defendant’s 
evidence tended to show, without relating the 
instruction directly to defendant’s evidence in 
the particular case, was insufficient. Belmany v. 
Overton, 270 N.C. 400, 154 S.E.2d 538 (1967). 

And Section Applies Only Where Plaintiff 

Relies on Doctrine of Respondeat Superior. — 
This section was designed and intended to apply, 
and does apply, only in those cases where the 
plaintiff seeks to hold an owner liable for the 
negligence of a nonowner operator under the 
doctrine of respondeat superior. Roberts v. Hill, 
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240 N.C. 373, 82 S.E.2d 373 (1954); Jones v. Farm 
Bureau Mut. Auto. Ins. Co., 159 F. Supp. 404 
(E.D.N.C. 1958); Howard v. Sasso, 253 N.C. 185, 
116 S.E.2d 341 (1960). 

Where the theory of the complaint is that 
defendant was driving the car or that it was 
being driven by another under defendant’s 
direction and control, and there is no allegation 
of agency or of negligence of an alleged agent, 
plaintiff cannot call to his aid the provisions of 
this section to prove that defendant himself was 
operating the car or had entrusted its operation 
to one he knew or should have known was likely 
to cause an accident by reason of incompetency, 
carelessness or recklessness. Osborne v. 
Gilreath, 241 N.C. 685, 86 S8.E.2d 462 (1955). 

And does not apply where plaintiff attempts 
to prove owner liable under “family purpose 
doctrine.” Fox v. Albea, 250 N.C. 445, 109 S.E.2d 

“197 (1959). 

It Merely Creates a Rule of Evidence. — This 
section was designed to create a rule of evidence. 
Its purpose is to establish a ready means of 
proving agency in any case where it is charged 
that the negligence of a nonowner operator 
causes damage to the property or injury to the 
person of another. It does not have, and was not 
intended to have, any other or further force or 
effect. Hartley v. Smith, 239 N.C. 170, 79 S.E.2d 
767 (1954). See Roberts v. Hill, 240 N.C. 373, 82 
S.E.2d 373 (1954); Osborne v. Gilreath, 241 N.C. 
685, 86 S.E.2d 462 (1955); Elliott v. Killian, 242 
N.C. 471, 87 S.E.2d 903 (1955); Fox v. Albea, 250 
N.C. 445, 109 S.E.2d 197 (1959); Lynn v. Clark, 
252 N.C. 289, 113 S.E.2d 427 (1960); Howard v. 
Sasso, 253 N.C. 185, 116 S.E.2d 341 (1960); 
Taylor v. Parks, 254 N.C. 266, 118 S.E.2d 779 
(1961); Chappell v. Dean, 258 N.C. 412, 128 
S.E.2d 830 (1963). 

The presumption of this section relates to the 
rule of evidence and procedure rather than to 
substantive rights. Randall Ins., Inc. v. O’Neill, 
258 N.C. 169, 128 S.E.2d 239 (1962). 

This section creates a rule of evidence, and has 
no other or further force or effect. Mitchell v. 
White, 256 N.C. 487, 124 S.E.2d 187 (1962). 

This section merely creates a rule of evidence. 
Duckworth v. Metcalf, 268 N.C. 340, 150 S.E.2d 
485 (1966). 

This section was designed and intended to, and 
does, establish a rule of evidence which 
facilitates proof of ownership and agency in 
automobile collision cases where one of the 
vehicles is operated by a person other than the 
owner. It was not enacted and designed to 
render proof unnecessary, nor does proof of 
registration or ownership make out a prima facie 
case for the jury on the issue of negligence. 
Neither is it sufficient to send the case to the 
jury, or support a finding favorable to plaintiff 
under the negligence issue, or to support 4 
finding against a defendant on the issue of 
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negligence. Branch v. Dempsey, 265 N.C. 733, 
145 S.E.2d 395 (1965). 

This section was designed and intended to 
apply, and does apply, only in those cases where 
the plaintiff seeks to hold an owner liable for the 
negligence of a nonowner operator under the 
doctrine of respondeat superior. Its purpose is 
to establish a ready means of proving agency in 
any case where it is charged that the negligence 
of a nonowner operator causes damage to the 
property or injury to the person of another or for 
the death of a person arising out of an accident 
or collision involving a motor vehicle. It does not 
have, and was not intended to have, any other 
force or effect. State v. Cotten, 2 N.C. App. 305, 
163 S.E.2d 100 (1968). 
Which Applies to Making’ Factual 

Determination as to Alleged Agency. — The 
rule of evidence established by this section 
applies whenever a factual determination as to 
alleged agency is to be made, whether by the 
court to resolve a question of fact or by a jury 
to resolve an issue of fact. Howard v. Sasso, 253 
N.C. 185, 116 S.E.2d 341 (1960). 
And Does Not Change Basic Rule as to 

Liability. — This section did not change the 
basic rule as to liability. It did establish a new 
rule of evidence, changing radically the 
requirements as to what the injured plaintiff 
must show in evidence in order to have his case 
passed on by the jury. Jyachosky v. Wensil, 240 
N.C. 217, 81 S.E.2d 644 (1954). 

This section does not abrogate the well-settled 
rule of law that mere ownership of an 
automobile does not impose liability upon the 
owner for injury to another by the negligent 
operation of the vehicle on the part of a driver 
who was not, at the time of the injury, the 
employee or agent of the owner or who was not, 
at such time, acting in the course of his 
employment or agency. Duckworth v. Metcalf, 
268 N.C. 340, 150 S.E.2d 485 (1966). 

Nor Compel a Verdict against Owner. — 
Proof of ownership of the automobile by one not 
the driver makes out a prima facie case of 
agency of the driver for the owner at the time 
of the driver’s negligent act or omission, but it 
does not compel a verdict against the owner 
upon the principle of respondeat superior. 
Duckworth v. Metcalf, 268 N.C. 340, 150 S.E.2d 
485 (1966). 

Effect of Establishing Facts with Respect to 
Agency. — Whenever the facts with respect to 
agency are established, without contradiction, it 
is the duty of the court to disregard this section, 
even to the point of setting aside a verdict which 
this section permits. Manning v. State Farm 
Mut. Auto. Ins. Co., 243 F. Supp. 619 (W.D.N.C. 
1965). 
Beginning and Termination of Presumption 

as to Agency. — This section creates no 
presumption and gives rise to no inference as to 
the existence of any agency relation before the 
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operation of the vehicle begins or after it stops. 
Branch v. Dempsey, 265 N.C. 733, 145 S.E.2d 395 
(1965). 

In the absence of evidence of agency, apart 
from the mere act of driving a motor vehicle 
registered in the name of another, the agency 
must be deemed to have terminated when the 
driver has brought the vehicle to a final stop and 
has left it. Branch v. Dempsey, 265 N.C. 733, 145 
S.E.2d 395 (1965). 

Presumption Is Not One of Law, and Does 
Not Shift Burden of Proof. — Where the trial 
judge instructed the jury that proof of 
registration constitutes such prima facie 
evidence, and then stated: “... (T)hat is a 
rebuttable presumption and ... the defendant 
has the right and it is his duty to rebut this 
presumption of law,” the quoted portion of the 
instruction is erroneous, since this section 

creates no presumption of law, and it does not 
shift the burden of the issue from plaintiff to 
defendant. Chappell v. Dean, 258 N.C. 412, 128 
S.E.2d 830 (1963). 

The burden of proof continues to rest upon the 
plaintiff to prove an agency relationship 
between the driver and the owner at the time of 
the driver’s negligence which caused the injury. 
Duckworth v. Metcalf, 268 N.C. 340, 150 S.E.2d 
485 (1966). 

This section is simply a rule of evidence to 
shift the burden of going forward with the proof 
to those persons better able to establish the true 
facts than are plaintiffs. Manning v. State Farm 
Mut. Auto. Ins. Co., 243 F. Supp. 619 (W.D.N.C. 
1965). 

Plaintiff Is Not Relieved of Alleging 
Ultimate Facts. — The provisions of this section 
are a rule of evidence and do not relieve a 
plaintiff of alleging the ultimate facts on which 
to base a cause of actionable negligence. Parker 
v. Underwood, 239 N.C. 308, 79 S.E.2d 765 
(1954). 

Both Negligence and Agency Must Be 
Alleged and Proved. — This section was not 
enacted and designed to render proof 
unnecessary, nor does proof of registration or 

ownership make out a prima facie case for the 
jury on the issue of negligence. Neither is it 
sufficient to send the case to the jury, or to 
support a finding favorable to plaintiff under the 
negligence issue, or to support a finding against 
a defendant on the issue of negligence. It does 
not constitute evidence of negligence. It is 
instead directed solely to the question of agency 
of a nonowner operator of a motor vehicle 
involved in an accident. Non constat this section, 
it is still necessary for the party aggrieved to 
allege both negligence and agency in his 
pleading and to prove both at the trial. Hartley 
v. Smith, 239 N.C. 170, 79 S.E.2d 767 (1954). 

This section establishes a rule of evidence, but 
does not relieve a plaintiff from alleging and 
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proving negligence and agency. Osborne v. 
Gilreath, 241 N.C. 685, 86 S.E.2d 462 (1955). 

This section does not relieve plaintiff of the 
duty to allege and the burden of proving agency. 
Chappell v. Dean, 258 N.C. 412, 128 S.E.2d 830 
(1963). 

This section presupposes a cause of action 
based on allegations of agency and of actionable 
negligence, and therefore, if the complaint fails 
to allege agency or actionable negligence, it is 
demurrable and is insufficient to support a 
verdict for damages against the owner of the 
vehicle. Lynn v. Clark, 252 N.C. 289, 113 S.E.2d 
427 (1960). 

This section did not change the elements 
prerequisite to liability under the doctrine of 
respondeat superior. To establish liability under 
this doctrine, the injured plaintiff must allege 
and prove that the operator was the agent of the 
owner, and that this relationship existed at the 
time and in respect of the very transaction out 
of which the injury arose. Whiteside v. 
McCarson, 250 N.C. 673, 110 S.E.2d 295 (1959); 
Belmany v. Overton, 270 N.C. 400, 154 S.E.2d 
538 (1967). 

Allegations to the effect that the car involved 
in the accident was owned by the mother of the 
driver are insufficient to charge the mother with 
liability under this section, since the effect of the 
statute is solely to provide a ready means of 
proving agency and does not dispense with the 
necessity of allegations that the driver was the 
agent of the owner. Lynn v. Clark, 252 N.C. 289, 
113 S.E.2d 427 (1960). 

Proof that one owns a motor vehicle which is 
operated in a negligent manner, causing injury 
to another, is not sufficient to impose liability on 
the owner. The injured party, if he is to recover 
from the owner, must allege and prove facts (1) 
calling for an application of the doctrine of 
respondeat superior, or (2) negligence of the 
owner himself in (a) providing the driver with a 
vehicle known to be dangerous because of its 
defective condition, or (b) permitting a known 
incompetent driver to use the vehicle on the 
highway. Beasley v. Williams, 260 N.C. 561, 133 
S.E.2d 227 (1963). 

Non constat the statute, it is still necessary for 
the party aggrieved to allege both negligence 
and agency in his pleading and to prove both at 
the trial. Branch v. Dempsey, 265 N.C. 733, 145 
S.E.2d 395 (1965); Belmany v. Overton, 270 N.C. 
400, 154 S.E.2d 538 (1967). 

Proof of registration is prima facie evidence 
of ownership and that the agent was acting for 
the owner’s benefit and in the scope of his 
employment, but there must be allegation of 
agency to make evidence of agency admissible 
against the principal. Dupree v. Batts, 276 N.C. 
68, 170 S.E.2d 918 (1969). 

Proof of ownership or proof of registration 
under this section shall be prima facie evidence 
of ownership. However, evidence, direct, 
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circumstantial, or prima facie, does not take 
away the necessity of alleging agency if the 
principal is to be held liable. Dupree v. Batts, 276 
N.C. 68, 170 S.E.2d 918 (1969). 

Defendant’s admission and stipulation that 
the automobile involved in the accident was 
registered in her name is sufficient evidence to 
support, but not compel, a finding for the 
plaintiffs that defendant was legally responsible 
for the acts and omissions of the codefendant in 
the operation and parking of the automobile; but 
before the plaintiffs can recover, they must 
prove by evidence competent against the owner 
defendant that the codefendant was negligent 
and that her negligence was the proximate cause 
of plaintiffs’ damages. Tuttle v. Beck, 7 N.C. 
App. 337, 172 S.E.2d 90 (1970). 
And Section Creates No Presumption That 

Owner Was Driver. — This section does not 
provide that proof of ownership of an 
automobile, or proof of the registration of an 
automobile in the name of any person, shall be 
prima facie evidence that the owner of the 
automobile, or the person in whose name it was . 
registered, was the driver of the automobile at 
the time of a wreck. Parker v. Wilson, 247 N.C. 
47, 100 S.E.2d 258 (1957), declining to adopt a 
rule holding that upon the facts of the instant 
case a rebuttable presumption or inference 
arose that defendant’s testate was driving his 
automobile at the time of the fatal crash; 
Johnson v. Fox, 254 N.C. 454, 119 S.E.2d 185 
(1961). 

This section makes no reference to any 

authority of the driver to affect the owner’s 
liability to other persons otherwise than by the 
driver’s conduct in the operation and control of 
the vehicle. Branch v. Dempsey, 265 N.C. 733, 
145 S.E.2d 395 (1965). 
Admission by defendant truck owner that 

his truck was being operated by codefendant is 
sufficient, as against such owner, to permit a 

finding that codefendant was driving the truck 
and, therefore, to bring into operation this 
section making such fact prima facie proof that 
codefendant was the agent of the truck owner 
and was driving the truck in the course of his 
employment as such agent. Branch v. Dempsey, 
265 N.C. 733, 145 S.E.2d 395 (1965). 

Necessity for Evidence that Defendant Was 
Registered Owner. — Where plaintiff offered 
no evidence to support her allegation that a 
parent was the registered owner of an 
automobile operated by his son, she could not 
benefit by the presumption of agency created by 
this section. Griffin v. Pancoast, 257 N.C. 52, 125 
S.E.2d 310 (1962). 

In the absence of evidence that defendant is 
the owner of the vehicle, plaintiff is not entitled 
to the benefit of this section. Freeman v. Biggers 
Bros., 260 N.C. 300, 132 S.E.2d 626 (1963). 
Owner-occupant of car ordinarily has the 

right to direct its operation by the driver. 
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Randall v. Rogers, 262 N.C. 544, 138 S.E.2d 248 
(1964). 

Hence, he is_ responsible for driver’s 
negligence irrespective of agency, as such, and 
the provisions of this section. Randall v. Rogers, 
262 N.C. 544, 138 S.E.2d 248 (1964). 

Presumption of Agency Rebuttable by 
Plaintiffs’ Own Evidence. — Where defendant 
admits that, at the time of the accident, he was 
the owner of one of the vehicles involved in the 
collision, but plaintiff elicits testimony from her 
own witnesses of declarations made by 
defendant to the effect that, at the time in 
question, the driver had taken defendant’s 
automobile without defendant’s authorization, 
knowledge, or consent, and was not at the time 
defendant’s agent or employee or acting in the 
course and scope of any employment by 
defendant, plaintiff’s own evidence rebuts the 
presumption created by this section, and such 
evidence not being contradicted by any other 
evidence of either plaintiff or defendant, nonsuit 
on the issue of agency is proper. Taylor v. Parks, 
254 N.C. 266, 118 S8.E.2d 779 (1961). 

Departure from Course of Employment. — 
It is elementary that a principal or employer is 
not liable for injury due to a negligent act or 
omission of his agent or employee when such 
agent or employee has departed from the course 
of his employment and embarked upon a mission 
or frolic of his own. Duckworth v. Metcalf, 268 
N.C. 340, 150 S.E.2d 485 (1966). 

The test is whether the employee or agent 
was, at the time of the negligent act or omission, 
about his master’s business. Duckworth v. 
Metcalf, 268 N.C. 340 150 S.E.2d 485 (1966). 

If there has been a total departure from the 
course of the master’s business, the employer or 
principal is not liable for the negligent act or 
omission of the employee during such departure 
from the employment relation. Duckworth v. 
Metcalf, 268 N.C. 340, 150 S.E.2d 485 (1966). 

But it is not sufficient to take the servant out 
of the course of his employment, and thus to 
relieve the employer from responsibility for the 
negligent act or omission of the servant, that the 
servant at the time of such act or omission was 
violating an instruction or rule of the employer 
or principal. Duckworth v. Metcalf, 268 N.C. 340, 
150 S.E.2d 485 (1966). 

Effect of Evidence that Driver Was 
Co-Owner with Registered Owner. — Evidence 
that a vehicle operated by a woman was 
registered in the name of her husband is prima 
facie evidence that she was driving as his agent, 
but even so, parol evidence is competent to show 
that the husband and wife were in fact 
co-owners, and when there is such evidence, it 
is error for the court to peremptorily instruct the 
jury to answer the issue of agency in the 
affirmative. Rushing v. Polk, 258 N.C. 256, 128 
S.E.2d 675 (1962). 

CH. 20. MOTOR VEHICLES 8 20-71.1 

Name on Vehicle Is Prima Facie Evidence 
of Ownership. — Where common carriers of 
freight are operating tractor-trailer units on 
public highways, such equipment bears the 
insignia or name of such carrier, and the motor 
vehicle is involved in a collision or inflicts injury 
upon another, evidence that the name of the 
defendant was painted or inscribed on the motor 
vehicle which inflicted the injury constitutes 
prima facie evidence that the defendant whose 
name or identifying insignia appears thereon 
was the owner of such vehicle and that the driver 
thereof was operating it for and on behalf of the 
defendant. Freeman v. Biggers Bros., 260 N.C. 
300, 132 S.E.2d 626 (1968). 

Provided Name _ Is _ Identified with 
Defendant. — Evidence of the color and size of 
a truck which struck plaintiff, and that it had on 
its doors signs reading “Biggers Brothers 
Wholesale Fruit and Produce,” without evidence 
tending to identify the signs on the truck with 
defendant or with other trucks owned by 
defendant, or any evidence of the nature of 
defendant’s business, was insufficient to 
establish ownership and invoke the benefit of 
this section. Freeman v. Biggers Bros., 260 N.C. 
300, 1382 S.E.2d 626 (1963). 

License Plates as Prima Facie Evidence of 
Ownership. — A prima facie case of ownership 
is made out by virtue of this section when license 
plates issued to driver are on the vehicle, even 
though the car described on the registration 
does not have the same body style as the vehicle 
actually being driven. Rick v. Murphy, 251 N.C. 
162, 110 S.E.2d 815 (1959). 
Where title to an automobile stands in the 

wife’s name, the imputation of her alleged 
negligence to her husband, who was riding as a 
passenger in the automobile driven by the wife, 
cannot be predicated upon evidence showing 
that the husband made the deferred payments 
on the purchase price of the car, paid the 
expenses incident to maintaining the car, and 
treated the car for tax purposes as a depreciable 
asset of his business enterprise. Guilford Nat’] 
Bank v. Southern Ry., 319 F.2d 825 (4th Cir. 
1968). 

Liability of Merchants and Mechanics. — 
This section does not make the merchant who 
supplies parts, or the mechanic who performs 
work and supplies parts, responsible for the 
operation of a repaired or rebuilt motor vehicle. 
Rick v. Murphy, 251 N.C. 162, 110 S.B.2d 815 
(1959), holding garage operator who supplied 
body from wrecked car he owned to be used with 
parts from customer’s wrecked car to make a 
motor vehicle for the customer was not owner 
of such motor vehicle. 

Joinder for Contribution. — Where, in an 
action by a passenger against the drivers 
involved in a collision, plaintiff makes out a 
prima facie case of negligence on the part of the 
driver of the car, proof or admissions that the 
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additional defendant was the registered owner 
of the car establishes prima facie that the driver 
was such owner’s agent and was acting in the 
course and scope of the employment, and 
entitles the defendants to have the owner of the 
car joined for contribution. McPherson v. Haire, 
262 N.C. 71, 1386 S.E.2d 224 (1964). 

Applied, as to institution of action within one 
year, in Hensley v. Harris, 242 N.C. 599, 89 
S.E.2d 155 (1955); Knight v. Associated Transp., 
Inc., 255 N.C. 462, 122 S.E.2d 64 (1961); Tharpe 
v. Newman, 257 N.C. 71, 125 S.E.2d 315 (1962); 
Hawley v. Indemnity Ins. Co. of North America, 
257 N.C. 381, 126 S.E.2d 161 (1962); Salter v. 
Lovick, 257 N.C. 619, 127 S.E.2d 273 (1962); 
Smith v. Simpson, 260 N.C. 601, 133 S.E.2d 474 
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717, 147 S.E.2d 238 (1966); Jackson v. Baldwin, 
268 N.C. 149, 150 S.E.2d 37 (1966); Morris v. 
Bigham, 6 N.C. App. 490, 170 S.E.2d 534 (1969); 
Nolan v. Boulware, 21 N.C. App. 347, 204 $.E.2d 
701 (1974). 

Quoted in State v. Scoggin, 236 N.C. 19, 72 
S.E.2d 54 (1952); Chatfield v. Farm Bureau Mut. 
Auto. Ins. Co., 208 F.2d 250 (4th Cir. 1953); 
Perkins v. Cook, 272 N.C. 477, 158 S.E.2d 584 
(1968). . 

Cited in Northwest Cas. Co. v. Kirkman, 119 
F. Supp. 828 (M.D.N.C. 1954); Ransdell v. Young, 
243 N.C. 75, 89 S.E.2d 773 (1955); Williamson v. 
Varner, 252 N.C. 446, 114 S.E.2d 92 (1960); Tart 
v. Register, 257 N.C. 161, 125 S.E.2d 754 (1962); 
Parlier v. Barnes, 260 N.C. 341, 1382 S.E.2d 684 

(1963); Yates v. Chappell, 263 N.C. 461, 189 (1968). 
S.E.2d 728 (1965); Passmore v. Smith, 266 N.C. 

Part 4. Transfer of Title or Interest. 

§ 20-72. Transfer by owner. — (a) Whenever the owner of a registered 
vehicle transfers or assigns his title or interests thereto, he shall remove the 
license plates. The registration card and plates shall be forwarded to the 
Department unless the plates are to be transferred to another vehicle as 
provided in G.S. 20-64. If they are to be transferred to and used with another 
vehicle, then the endorsed registration card and the plates shall be retained and 
preserved by the owner. If such registration plates are to be transferred to and 
used with another vehicle, then the owner shall make application to the 
Department for assignment of the registration plates to such other vehicle under 
the provisions of G.S. 20-64. Such application shall be made within 20 days after 
wee on which such plates are last used on the vehicle to which theretofore 
assigned. 

(b) In order to assign or transfer title or interest in any motor vehicle 
registered under the provisions of this Article, the owner shall execute in the 
presence of a person authorized to administer oaths an assignment and warranty 
of title on the reverse of the certificate of title in form approved by the 
Department, including in such assignment the name and address of the 
transferee; and no title to any motor vehicle shall pass or vest until such 
assignment is executed and the motor vehicle delivered to the transferee. The 
provisions of this section shall not apply to any foreclosure or repossession under 
a chattel mortgage or conditional sales contract or any judicial sale. 

Any person transferring title or interest in a motor vehicle shall deliver the 
certificate of title duly assigned in accordance with the foregoing provision to 
the transferee at the time of delivering the vehicle, except that where a security 
interest is obtained in the motor vehicle from the transferee in payment of the 
purchase price or otherwise, the transferor shall deliver the certificate of title 
to the lienholder and the lienholder shall forward the certificate of title together 
with the transferee’s application for new title and necessary fees to the 
Department within 20 days. Any person who delivers or accepts a certificate of 
title assigned in blank shall be guilty of a misdemeanor. 

The title to a salvage vehicle shall be forwarded to the Department as provided 
in G.S. 20-109.1. 

(c) When the Department finds that any person other than the registered 
owner of a vehicle has in his possession a certificate of title to the vehicle on 
which there appears an endorsement of an assignment of title but there does 
not appear in the assignment any designation to show the name and address of 
the assignee or transferee, the Department shall be authorized and empowered 
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to seize and hold said certificate of title until -he assignor whose name appears 
in the assignment appears before the Department to complete the execution of 
the assignment or until evidence satisfactory to the Department is presented 
to the Department to show the name and address of the transferee. (1937, c. 407, 
s. 36; 1947, c. 219, ss. 4, 5; 1955, c. 554, ss. 5, 6; 1961, c. 360, s. 8; c. 835, s. 8; 
1963501052; ss: 3, 4; 1971, c. 678; 1973, c. 1095, s: 2.) 

Cross Reference. — As to fees, see § 20-85. 

Editor’s Note. — The 1973 amendment added 
the third paragraph of subsection (b). 

For note as to the requirements of 8§ 20-72 to 
20-78, see 32 N.C.L. Rev. 545 (1954). For case law 
survey on time of acquisition of title to motor 
vehicles, see 41 N.C.L. Rev. 444 (1963). 

Requirements Mandatory. — By explicit 
terms of this section and by interpretation of the 
Supreme Court, there are definite and 
mandatory requirements governing transfer of 
legal title and ownership to a motor vehicle. 
Nationwide Mut. Ins. Co. v. Hayes, 276 N.C. 620, 
174 S.E.2d 511 (1970). 

Strict Compliance Required. — _ Strict 
compliance with the requirements of assignment 
and warranty of title and a statement of all liens 
and encumbrances is necessary in every sale of 
motor vehicles. Seymour v. W.S. Boyd Sales Co., 
257 N.C. 603, 127 S.E.2d 265 (1962), decided 
under this section as it stood before the 1963 
amendment. 

Section Not Repealed by Uniform 
Commercial Code. — The provisions of the 
Uniform Commercial Code do not override the 
earlier motor vehicle statutes relating to the 
transfer of ownership of a motor vehicle for the 
purpose of tort law and liability insurance 
coverage. Nationwide Mut. Ins. Co. v. Hayes, 
276 N.C. 620, 174 S.E.2d 511 (1970). 

The legislature did not intend to repeal the 
Motor Vehicles Act in the general repealer 
section of the Uniform Commercial Code. 
Nationwide Mut. Ins. Co. v. Hayes, 276 N.C. 620, 
174 S.E.2d 511 (1970). 
The provisions of subsection (b) of this section 

contain specific, definite and comprehensive 
terms concerning the transfer of ownership of 
a motor vehicle. Conversely, the Uniform 

Commercial Code does not refer to transfer of 
ownership of motor vehicles, but only refers to 
the passing of title to property generally 
described as “goods.” Although the word 
“automobile” comes within the general term of 
“goods,” automobiles are a special class of 
goods which have long been heavily regulated 
by public regulatory acts. Subsection (b) is a 
special statute and the Uniform Commercial 
Code is a general statute. Thus, the special 
statute, even though earlier in point of time, 
must prevail. Nationwide Mut. Ins. Co. v. Hayes, 
276 N.C. 620, 174 S.E.2d 511 (1970). 

Purchaser Must Secure Old Certificate of 
Title and Apply for New One. — This section 
and § 20-75 make it the duty of the purchaser to 

secure from his vendor the old certificate of title 
duly endorsed or assigned and to apply for a new 
certificate. They do not relate to the duty of the 
Department to issue a new certificate. 
Community Credit Co. of Lenoir, Inc. v. 
Norwood, 257 N.C. 87, 125 S.E.2d 369 (1962). 

“Title’ as Used in Subsection (b) Is 
Synonymous with “Ownership”. — The words 
“title” and “ownership” are words that may be 
used interchangeably, and the legislature in 
enacting the 1963 amendment to subsection (b) 
of this section used the word “title” as a 
synonym for the word “‘ownership.”’ Nationwide 
Mut. Ins. Co. v. Hayes, 276 N.C. 620, 174 S.E.2d 
511 (1970). 

In enacting the 1963 amendment to subsection 
(b) of this section (which provides that title to a 

motor vehicle cannot be transferred from one 
owner to another until the certificate of title has 
been duly executed and the vehicle delivered to 
the transferee), the legislature used the word 
“title” as a synonym for the word “ownership.” 
Nationwide Mut. Ins. Co. v. Fireman’s Fund Ins. 
Co., 279 N.C. 240, 182 S.E.2d 571 (1971). 

The definition of “owner” in former § 
20-279.1 (now in § 20-4.01) as the holder of the 
legal title is compatible with subsection (b) of 
this section, requiring the vendor to execute an 
assignment and warranty of title on the reverse 
of the certificate of title in order to assign or 
transfer any interest in the motor vehicle. 
Nationwid? Mut. Ins. Co. v. Hayes, 276 N.C. 620, 
174 S.E.2d 511 (1970). 
No material conflict will arise between the 

Financial Responsibility Act and subsection 
(b) of this section, as amended by the legislature 
of 19638, by holding subsection (b) of this section 
to be controlling as to ownership of a motor 
vehicle for purposes of tort liability and 
insurance coverage. Rather, such an 

interpretation would strengthen and 
complement the purposes of the Financial 
Responsibility Act of 1953. Nationwide Mut. Ins. 
Co. v. Hayes, 276 N.C. 620, 174 S8.E.2d 511 (1970). 

Vesting of Title. — No title passes to the 
purchaser of a motor vehicle until (1) the 
certificate of title has been assigned by the 
vendor, (2) delivered to the vendee or his agent, 
and (3) application made for a new certificate of 
title. International Serv. Ins. Co. v. Iowa Nat’l 
Mut. Ins. Co., 276 N.C. 248, 172 S.E.2d 55 (1970). 

After July 1, 1961, the effective date of the 
1961 amendments, no title passes to the 
purchaser of a motor vehicle until (1) the 
certificate of title has been assigned by the 
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vendor, (2) delivered to the vendee or his agent, 
and (3) application made for a new certificate of 
title. Younts v. State Farm Mut. Auto. Ins. Co., 
281 N.C. 582, 189 S.E.2d 137 (1972). 
Same—For Purposes of Tort Law and 

Insurance Coverage. — After July 1, 1963 (the 
effective date of the 1963 amendment to this 
section), for purposes of tort law and liability 

insurance coverage, no ownership passes to the 
purchaser of a motor vehicle which requires 
registration under the Motor Vehicle Act of 1937 
until (1) the owner executes, in the presence! of 

a person authorized to administer oaths, an 
assignment and warranty of title on the reverse 
of the certificate of title, including the name and 
address of the transferee, (2) there is an actual 
or constructive delivery of the motor vehicle, and 

(3) the duly assigned certificate of title is 
delivered to the transferee. In the event a 
security interest is obtained in the motor vehicle 
from the transferee, the requirement of delivery 
of the duly assigned certificate of title is met by 
delivering it to the lienholder. Nationwide Mut. 
Ins. Co. v. Hayes, 276 N.C. 620, 174 S.E.2d 511 
(1970). 
Same—Former Law. — Prior to 1961, a 

purchaser of a motor vehicle acquired title 
notwithstanding the vendor’s failure to deliver 
a certificate of title or the purchaser’s failure to 
make application for a new certificate to the 
Department of Motor Vehicles. International 
Serv. Ins. Co. v. lowa Nat’l Mut. Ins. Co., 276 
N.C. 248, 172 S.E.2d 55 (1970); Nationwide Mut. 

Ins. Co. v. Hayes, 276 N.C. 620, 174 S.E.2d 511 
(1970). 

The 1961 amendments to subsection (b) of 
this section and § 20-75 were intended to and 
did change the law with respect to transfer of 
ownership of motor vehicles. International Serv. 
Ins. Co. v. lowa Nat’! Mut. Ins. Co., 276 N.C. 243, 
172 S.E.2d 55 (1970). 
Under subsection (b) of this section as 

amended in 1961 and before its amendment in 
1963, the vesting of title was deferred until the 
purchaser had the old certificate endorsed to him 
and made application for a new certificate. 
Community Credit Co. of Lenoir, Inc. vy. 
Norwood, 257 N.C. 87, 125 S.E.2d 369 (1962). See 
Home Indem. Co. v. West Trade Motors, Inc., 
258 N.C. 647, 129 S.E.2d 248 (1968). 
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Warranty of Title and Statement of Liens 

and Encumbrances Required under Former 
Law. — Prior to the 1963 amendment to this 
section subsection (b) made it the duty of the 
vendor of a registered vehicle to endorse his 
certificate of title to the transferee with a 
statement of all liens or encumbrances, to be 
verified by the oath of the owner. Home Indem. 
Co. v. West Trade Motors, Inc., 258 N.C. 647, 129 
S.E.2d 248 (1968). . 

The seller of a motor vehicle was required to 
endorse, and deliver to or for the buyer, an 
assignment and warranty of title and a 
statement of all liens and encumbrances, even 
where a conditional sale was involved. Seymour 
v. W.S. Boyd Sales Co., 257 N.C. 603, 127 S.E.2d 
265 (1962), decided under this section as it stood 
before the 1963 amendment. 

The effect of failure to list liens as required 
by this section before the 1963 amendment was 
a warranty that such liens did not exist. 
Seymour v. W.S. Boyd Sales Co., 257 N.C. 603, 
127 S.E.2d 265 (1962). 
No Lien Created by Chattel Mortgage prior 

to Acquisition of Title. — Where the purchaser 
of a motor vehicle executes a chattel mortgage 
which is registered prior to the acknowledgment 
of the assignment of the certificate of title by the 
seller and the forwarding of an application for 
a new certificate to the Department of Motor 
Vehicles, the chattel mortgage does not create 
a lien on the vehicle, since the purchaser, at the 
time it was executed, did not have title, and the 
instrument can operate only as a contract to 
execute a chattel mortgage upon the acquisition 
of title. National Bank v. Greensboro Motor Co., 
264 N.C. 568, 142 S.E.2d 166 (1965). As to 
perfecting security interest, see § 20-58 et seq. 
When a sale is made to a dealer, it is not 

necessary to transmit the certificate of title to 
the Department of Motor Vehicles until the 
dealer resells. Home Indem. Co. v. West Trade 
Motors, Inc., 258 N.C. 647, 129 S.E.2d 248 (1968). 

Applied in Hawkins v. M & J Fin. Corp., 238 
N.C. 174, 77 S.E.2d 669 (19538) (as to subsection 

(b)). 
Cited in Manning v. State Farm Mut. Auto. 

Ins. Co., 248 F. Supp. 619 (W.D.N.C. 1965); 
Younts v. State Farm Mut. Auto. Ins. Co., 13 
N.C. App. 426, 185 S.E.2d 730 (1972). 

§ 20-73. New owner to secure new certificate of title. — The transferee, 
within 20 days after the purchase of any vehicle, shall present the certificate 
of title endorsed and assigned as hereinbefore provided, to the Department and 
make application for a new certificate of title for such vehicle except as 
otherwise permitted in G.S. 20-75 and 20-76. Any transferee willfully failing or 
refusing to make application for title shall be guilty of a misdemeanor. (1937, 
c. 407, s. 37; 1989, c. 275; 1947, c. 219, s..6; 1961, c..360,'s..9.) 

Burden Is on Vendee to Apply for New the vendee, or as this section describes him, 
Certificate of Title. — The burden is imposed on _ transferee, to present the certificates and make 
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application for a new certificate of title within 
20 days, and a willful failure to do so is expressly 
declared to be a misdemeanor. When the 
certificate of title is delivered to a lienholder, it 
is nonetheless the duty of the purchaser to see 
that the certificate is forwarded to the 
Department of Motor Vehicles. Home Indem. 
Co. v. West Trade Motors, Inc., 258 N.C. 647, 129 
S.E.2d 248 (1963). 
And Vendor Should Not Be Penalized for 

Vendee’s Failure. — There is nothing in the 
1961 amendments to this Part which suggests 
that dealer, a vendor, should be penalized and 
held liable because of the failure of a purchaser 

CH. 20. MOTOR VEHICLES 8 20-75 

There is nothing in the statute which suggests 
dealer, a vendor, should be penalized and held 
lable because of the failure of a purchaser to 
perform his statutory duty. International Serv. 
Ins. Co. v. lowa Nat’l Mut. Ins. Co., 5 N.C. App. 
236, 168 S.E.2d 66 (1969). 

Application Must Be in Proper Form. — The 
statute necessarily implies that the application 
for a new certificate should be in proper form. 
Community Credit Co. of Lenoir, Inc. v. 
Norwood, 257 N.C. 87, 125 S.E.2d 369 (1962). 

Cited in International Serv. Ins. Co. v. lowa 
Nat’] Mut. Ins. Co., 276 N.C. 248, 172 S.E.2d 55 
(1970). 

to perform his statutory duty. Home Indem. Co. 
v. West Trade Motors, Inc., 258 N.C. 647, 129 
S.E.2d 248 (1963). 

§ 20-74. Penalty for failure to make application for transfer within the 
time specified by law. — It is the intent and purpose of this Article that every 
new owner or purchaser of a vehicle previously registered shall make application 
for transfer of title within 20 days after acquiring same, or see that such 
application is sent in by the lienholder with proper fees, and responsibility for 
such transfer shall rest on the purchaser. Any person, firm or corporation failing 
to do so shall pay a penalty of two dollars ($2.00) in addition to the fees otherwise 
Paras in this Article. It is further provided that any dealer or owner who shall 
nowingly make any false statement in any application required by this 

Department as to the date a vehicle was sold or acquired shall be guilty of a 
misdemeanor, and upon conviction shall be fined not more than fifty dollars 
($50.00) or imprisoned not more than 30 days. All moneys collected under this 
eon shall Be to the State Highway Fund. (1937, c. 407, s. 38; 19389, c. 275; 1961, 
c. 360, s. 10. 

Compliance with Registration Statutes 
Mandatory. — It is manifest both from the 
express language of the registration statutes 
and from this companion penal enforcement 
provision that compliance with the registration 
statutes is mandatory and calls for substantial 
observance. Hawkins v. M & J Fin. Corp., 238 
N.C. 174, 77 S.E.2d 669 (19583). 

Burden Is on Vendee to Apply for New 

Certificate of Title. — See note to § 20-73. 
Cited in Community Credit Co. of Lenoir, Inc. 

v. Norwood, 257 N.C. 87, 125 S.E.2d 369 (1962); 
International Serv. Ins. Co. v. lowa Nat’l Mut. 
Ins. Co., -276°N.C. 243, 172 S.E:2d 55 (1970): » 
Nationwide Mut. Ins. Co. v. Hayes, 7 N.C. App. 
294, 172 S.E.2d 269 (1970). 

§ 20-75. When transferee is dealer or insurance company. — When the 
transferee of any vehicle registered under the foregoing provision of this Article 
is a licensed dealer who holds the same for resale and operates the same only 
for purpose of demonstration under a dealer’s number plate, or a duly licensed 
insurance company taking such vehicle for sale or disposal for salvage purposes 
where such title is taken as a part of a bona fide claim settlement transaction 
and only for the purpose of resale, such transferee shall not be required to 
register such vehicle nor forward the certificate of title to the Department as 
provided in G.S. 20-73. To assign or transfer title or interest in such vehicle, the 
dealer or insurance company shall execute in the presence of a person authorized 
to administer oaths a reassignment and warranty of title on the reverse of the 
certificate of title in form a BE aees by the Department, including in such 
reassignment the name and address of the transferee, and title to such vehicle 
shall not pass or vest until such reassignment is executed and the motor vehicle 
delivered to the transferee. 

A87 



§ 20-76 CH. 20. MOTOR VEHICLES § 20-76 

The dealer transferring title or interest in a motor vehicle shall deliver the 
certificate of title duly assigned in accordance with the foregoing provision to 
the transferee at the time of delivering the vehicle, except that where a security 
interest in the motor vehicle is obtained from the transferee in payment of the 
pureed price or otherwise, the dealer shall deliver the certificate of title to the 
ienholder and the lienholder shall forward the certificate of title together with 
the transferee’s application for new certificate of title and necessary fees to the 
Department within 20 days. Any person who delivers or accepts a certificate of 
title assigned in blank shall be guilty of a misdemeanor. ' 

The title to a salvage vehicle shall be forwarded to the Department as provided 
in G.S. 20-109.1. (1937, c. 407, s.. 395 1961, c. 835, s. 9; 1963, c. 552; s15; 1967 
760; 1973, c. 1095, s. 3.) 

Cross Reference. — See notes to 88 20-72, 

20-73. 
Editor’s Note. — The 1973 amendment added 

the last paragraph. 
The 1961 amendments to this section and § 

20-72(b) were intended to and did change the 
law with respect to transfer of ownership of 
motor vehicles. International Serv. Ins. Co. v. 
Iowa Nat’! Mut. Ins. Co., 276 N.C. 243, 172 
S.E.2d 55 (1970). 

blank endorsement of the title by the ownér 
and to transfer title directly to a purchaser upon 
an anonymous notarization is violative of the 
letter and spirit of the motor vehicle registration 
statutes and may not be asserted as ground for 
equitable estoppel. Hawkins v. M & J Fin. Corp., 
238 N.C. 174, 77 S.E.2d 669 (1958). 

Cited in Rushing v. Polk, 258 N.C. 256, 128 
S.E.2d 675 (1962); Nationwide Mut. Ins. Co. v. 
Hayes, 276 N.C. 620, 174 S.E.2d 511 (1970). 

The custom of used car dealers to accept a 

§ 20-76. Title lost or unlawfully detained; bond as condition to issuance 
of new certificate. — (a) Whenever the applicant for the registration of a vehicle 
or a new certificate of title thereto is unable to present a certificate of title 
thereto by reason of the same being lost or unlawfully detained by one in 
possession, or the same is otherwise not available, the Department is hereby 
authorized to receive such application and to examine into the circumstances of 
the case, and may require the filing of affidavits or other information; and when 
the Department is satisfied that the applicant is entitled thereto and that G.S. 
20-72 has been complied with, it is hereby authorized to register such vehicle 
and issue a new registration card, registration plate or plates and certificates 
of title to the person entitled thereto, upon payment of proper fees. 

(b) Whenever the applicant for a new certificate of title is unable to satisfy 
the Department that he is entitled thereto as provided in subsection (a) of this 
section, the applicant may nevertheless obtain issuance of a new certificate of 
title by filing a bond with the Department as a condition to the issuance thereof. 
The bond shall be in the form prescribed by the Department and shall be 
executed by the applicant. It shall be accompanied by the deposit of cash with 
the Department, be executed as surety by a person, firm or corporation 
authorized to conduct a surety business in this State or be in the nature of a 
real estate bond as described in G.S. 20-279.24(a). The bond shall be in an amount 
equal to one and one-half times the value of the vehicle as determined by the 
Department and conditioned to indemnify any prior owner or lienholder, any 
subsequent purchaser of the vehicle or person acquiring any security interest 
therein, and their respective successors in interest, against any expense, loss 
or damage, reason of the issuance of the certificate of title to the vehicle or on 
account of any defect in or undisclosed security interest in the right, title and 
interest of the applicant in and to the vehicle. Any person damaged by issuance 
of the certificate of title shall have a right of action to recover on the bond for 
any breach of its conditions, but the aggregate liability of the surety to all 
persons shall not exceed the amount.of the bond. The bond, and any deposit 
accompanying it, shall be returned at the end of three years or prior thereto if 
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the vehicle is no longer registered in this State and the currently valid certificate 
of title is surrendered to the Department, unless the Department has been 
notified of the pendency of an action to recover on the bond. (1987, c. 407, s. 40; 
eiecez2iy, Ss, (; 1961, c. 360, s. 11;.c/ 835, si 10.) 

Cross Reference. — As to proper fee, see § 
20-85. 

§ 20-77. Transfer by operation of law; sale under mechanic’s or storage 
lien; unclaimed vehicles. — (a) Whenever the title or interest of an owner in 
or to a vehicle shall pass to another by operation of law, as upon order in 
bankruptcy, execution sale, repossession upon default in performing the terms 
of a lease or executory sales contract, or otherwise than by voluntary transfer, 
the transferee shall secure a new certificate of title upon proper application, 
payment of the fees provided by law, and presentation of the last certificate of 
title, if available ei such instruments or documents of authority or certified 
copies thereof as may be sufficient or required by law to evidence or effect a 
transfer of interest in or to chattels in such cases. 

(b) In the event of transfer as upon inheritance, devise or bequest, the 
Department shall, upon a receipt of a certified copy of a will, letters of 
administration and/or a certificate from the clerk of the superior court showing 
that the motor vehicle registered in the name of the decedent owner has been 
assigned to his widow as part of her year’s support, transfer both title and 
license as otherwise provided for pane tea: If a decedent dies intestate and no 
administrator has qualified or the clerk of superior court has not issued a 
certificate of assignment as part of the widow’s year’s allowance, or if a 
decedent dies testate with a small estate and leaving a purported will, which, 
in the opinion of the clerk of superior court, does not justify the expense of 
probate and administration and probate and administration is not demanded by 
any interested party entitled by law to demand same, and provided that the 
purported will is filed in the public records of the office of the clerk of the 
superior court, the Department may upon affidavit executed by all heirs effect 
such transfer. The affidavit shall state the name of the decedent, date of death, 
that the decedent died intestate or testate and no administration is pending or 
“bee that all debts have been paid or that the proceeds from the transfer 
will be used for that purpose, the names, ages and relationship of all heirs and 
devisees (if there be a purported will), and the name and address of the 
transferee of the title. A surviving spouse may execute the affidavit and transfer 
the interest of the decedent’s minor or incompetent children where such minor 
or incompetent does not have a guardian. A transfer under this subsection shall 
not affect the validity nor be in prejudice of any creditor’s lien. 

(c) Mechanic’s or Storage Lien. — In any case where a vehicle is sold under 
a mechanic’s or storage lien, or abandoned property, the Department shall be 
given a 20-day notice as provided in G.S. 20-114. 

(d) An operator of a place of business for garaging, repairing, parking or 
storing vehicles for the public in which a vehicle remains unclaimed for 30 days, 
or the landowners upon whose property a motor vehicle has been abandoned for 
more than 60 days, shall, within five days after the expiration of that period, 
report the vehicle as unclaimed to the Department. Failure to make such report 
shall constitute a misdemeanor punishable by fine not to exceed fifty dollars 
($50.00) or imprisonment not to exceed 30 days, or both, in the discretion of the 
court. 

Any vehicle which remains unclaimed after report is made to the Department 
may be sold by such operator in accordance with the following procedure: 

(1) The garage owner or storage keeper shall give written notice to the 
person who made the storage, to the registered owner, if known, and 
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to any other persons known to claim any lien on or other interest in the 
motor vehicle. Such notice shall be given by delivery to the person, or 
by registered letter addressed to the last known place of business or 
abbiie of the person to be notified. 

(2) The notice shall contain a description of the motor vehicle and a demand 
that the vehicle be claimed on or before a day specified, not less than 
10 days from the delivery of the notice if it is personally delivered or 
from the time when the notice should reach its destination according 
to the due course of post if the notice is sent by mail; and a statement 
that unless the vehicle is claimed on or before the day specified, it will 
be advertised for sale and sold at auction at a specified time and place. 

(3) If the vehicle is not claimed by the specified in the notice, a sale of 
the motor vehicle may be had. The sale shall be held at the place where 
the vehicle was stored, or if such place is manifestly unsuitable for the 
purpose, at the courthouse in the county where vehicle was stored. The 
advertisement of such sale shall contain the name and address of the 
registered owner of the vehicle, if known or ascertainable; the name 
and address of the person who made the storage; a description of the 
motor vehicle, including the make, year of make, model, motor number, 
serial number and license number, if any; and the place, date and hour 
of sale. The advertisement shall be published once a week for two 
consecutive weeks in a newspaper published in the place where such 
sale is to be held. The sale shall not be held less than 15 days from the 
time of the first publication. If there is no newspaper published in such 
place, the advertisement shall be posted at least 10 days before such 
sale in not less than three conspicuous public places in such place. A 
notice of sale on a form approved by the Department shall be sent to 
the Commissioner of Motor Vehicles at least 20 days prior to the sale. 
From the proceeds of the sale the garage owner or storage keeper shall 
satisfy the reasonable charges of notice, advertisement and sale. The 
balance, if any, shall be held by the garage owner or storage keeper 
and delivered on demand to the person to whom he would have been 
bound to deliver or justified in delivering the motor vehicle. If no claim 
is made for said fence within 10 days, the garage owner or storage 
keeper shall immediately pay such balance into the office of the clerk 
of the superior court of the county wherein the sale was held, and the 
clerk shall hold said money for 12 months for delivery on demand to 
erson entitled thereto, and if no claim is made within said period, said 
alance shall escheat as provided in Article IX, Sec. 10, of the North 

Carolina Constitution. 
(4) At any time before the motor vehicle is so sold any person claiming a 

right of property or possession therein may pay the garage owner or 
storage Waanee the amount necessary to pay the reasonable expenses 
and liabilities incurred in serving notices and advertising and preparing 
for the sale up to the time of such payment, and upon receiving such 
payment, the garage owner or storage keeper Baath deliver the motor 
vehicle to the person making such payment if he is a person entitled 
to the possession thereof. 

(5) Any person selling a vehicle under the provisions of this subsection shall 
remove any unexpired registration sas attached thereto and return 
them to the Department. 

(e) Any person, who shall sell a vehicle to satisfy a mechanic’s or storage lien 
or any person who shall sell a vehicle as upon order in bankruptcy, execution 
sale, repossession upon default in performing the terms of a lease or executory 
sales contract, or otherwise by operation of law, shall remove any license plates 
attached thereto and return them to the Department. (1987, c. 407, s. 41; 1948, 
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c. 726; 1945, cc. 289, 714; 1955, c. 296, s. 1; 1959, c. 1264, s. 3; 1961, c. 360, ss. 
12, 13; 1967, c. 562, s. 8; 1971, cc. 230, 512, 876; 1973, c. 1886, ss. 1, 2; c. 1446, 
s. 21.) 

Cross Reference. — As to fees required, see 
§ 20-85. 

Editor’s Note. — The first 1973 amendment 
inserted “or abandoned property” following 
“storage lien” in subsection (c) and inserted ‘‘or 
the landowners upon whose property a motor 
vehicle has been abandoned for more than 60 
days” following “30 days” near the beginning of 
the first paragraph of subsection (d). 

The second 1973 amendment substituted 
“year’s” for “years” preceding allowance in the 
second sentence and “ages” for “age” in the 
third sentence of subsection (b). 

For article concerning liens on _ personal 
property not governed by the Uniform 
Commercial Code, see 44 N.C.L. Rev. 322 (1966). 

Cited in Younts v. State Farm Mut. Auto. Ins. 
Co., 281 N.C. 582, 189 S.E.2d 137 (1972). 

§ 20-78. When Department to transfer registration and issue new 
certificate; recordation. — (a) The Department, upon receipt of a proper! 
endorsed certificate of title, application for transfer thereof and payment of all 
prepst fees, shall issue a new certificate of title as upen an original registration. 
he Department, upon receipt of an application for transfer of registration 

plates, together with payment of all proper fees, shall issue a new registration 
card transferring and assigning the registration plates and numbers thereon as 
upon an original assignment of registration plates. 

(b) The Department shall maintain a record of certificates of title issued, 
maintaining at all times the records of the last two owners. 

The Commissioner is hereby authorized and empowered to provide for the 
photographic or photostatic recording of certificate of title records in such 
manner as he may deem expedient. The photographic or photostatic copies 
herein authorized shall be sufficient as evidence in tracing of titles of the motor 
vehicles designated therein, and shall also be admitted in evidence in all actions 
and proceedings to the same extent that the originals would have been admitted. 
a Simi, 8. 45,1945, c.'(26; 1947, c: 219, s. 8; 1961, c. 360; s:. 14; 1971, ¢. 1070, 
s. 4. 

Cross Reference. — As to required fees, see 
§ 20-85. 

Applied in Hawkins v. M & J Fin. Corp., 238 
N.C. 174, 77 S.E.2d 669 (1953). 

Cited in Morrisey v. Crabtree, 143 F. Supp. 105 
(M.D.N.C. 1956). 

Part 5. Issuance of Special Plates. 

§ 20-79. Registration by manufacturers and dealers. — (a) Every 
manufacturer of or dealer in motor vehicles, trailers or semitrailers shall apply 
to the Motor Vehicle Department for a license as such upon official forms and 
shall in his application give the name of the manufacturer or dealer and his bona 
fide address of each partner; if a corporation, the name of the corporation and 
the state of incorporation; the bona fide address of the place of business; 
whether a dealer in new vehicles or in used vehicles and shall state how long 
in business. Upon receipt of said application the Department shall upon the 
payment of fees as required by law issue a license to such applicant, together 
with number plates, which plates shall bear thereon a distinctive number, the 
name of this State, which may be abbreviated, the year for which issued, 
together with the word dealer or a distinguishing symbol indicating that such 
plate or plates are issued to a dealer. The plates so issued may during the 
calendar year for which issued be transferred from one vehicle to another owned 
and operated by such manufacturer or dealer. The license and plates issued 
under this section shall be in lieu of the registration of such vehicle. 
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Any person to whom license and number plates are issued under the provisions 
of this subsection upon discontinuing business as a dealer or manufacturer shall 
gars surrender to the Department license and all number plates so issued 
to him. 
No person, firm, or corporation shall engage in the business of buying, selling, 

distributing or exchanging motor vehicles, trailers or semitrailers in this State 
unless he or it qualifies for and obtains the license required by this section. 
Any person, firm, or corporation violating any provision of this subsection 

shall be guilty of a misdemeanor and for each offense shall be fined not' less 
than one hundred dollars ($100.00) nor more than one thousand dollars ($1,000). 

(b) Every manufacturer of or dealer in motor vehicles shall obtain and have 
in his possession a certificate of title issued by the Department to such 
manufacturer or dealer of each vehicle owned and operated upon the highways 
by such manufacturer or dealer, except that a certificate of title shall not be 
required or issued for any new vehicle to be sold as such by a manufacturer or 
dealer prior to the sale of such vehicle by the manufacturer or dealer; and except 
that any dealer or any employee of any dealer may operate any motor vehicle, 
trailer or semitrailer, the property of the dealer, for the purpose of furthering 
the business interest of the dealer in the sale, demonstration and servicing of 
motor vehicles, trailers and semitrailers, of collecting accounts, contacting 
rospective customers and satanic) carrying out routine business necessar 
Fn conducting a general motor vehicle sales business: Provided, that no use shall 
be made of dealer’s demonstration plates on vehicles operated in any other 
business dealers may be engaged in: Provided further, that dealers may allow 
the operation of motor vehicles owned by dealers and displaying dealer’s 
demonstration plates in the personal use of persons other than those employed 
in the dealer’s eet Provided further, that said persons shall, at all times 
while operating a motor vehicle under the provisions of this section, have in their 
possession a certificate on such form as approved by the Commissioner from 
the dealer, which shall be valid for not more than 96 hours. 

(c) No manufacturer of or dealer in motor vehicles, trailers or semitrailers 
shall cause or permit any such vehicle owned by such person to be operated or 
moved upon a public highway without there being displayed upon such vehicle 
a number plate or plates issued to such person, either angen G.S. 20-63 or under 
this section. 

(d) No manufacturer of or dealer in motor vehicles, trailers or semitrailers 
shall cause or permit any such vehicle owned by such person or by any person 
in his employ, which is in the personal use of such person or employee, to be 
Lites or moved upon a public highway with a “dealer” plate attached to such 
vehicle. 

(e) Transfer of Dealer Registration. — No change in the name of a firm, 
partnership or corporation, nor the taking in of a new partner, nor the 
withdrawal of one or more of the firm, shall be considered a new business; but 
if any one or more of the partners remain in the firm, or if there is change in 
lpg of less than a majority of the stock, if a corporation, the business shall 
be regarded as continuing and the dealers’ plates originally issued may continue 
to be used. (1987, c. 407, s. 48; 1947, c. 220, s. 2; 1949, c. 583, s. 3; 1951, c. 985, 
8.2; 1959, c: 1264;s. 3.5; 1961, c) 360,545.) 

Applied in Brinkley v. Nationwide Mut. Ins. 174, 77 S.E.2d 669 (1953); Smart Fin. Co. v. Dick, 
Co., 271 N.C. 301, 156 S.E.2d 225 (1967). 256 N.C. 669, 124 S.E.2d 862 (1962). 

Cited in Hawkins v. M & J Fin. Corp., 238 N.C. 

§ 20-79.1. Use of temporary registration plates or markers by purchasers 
of motor vehicles in lieu of dealers’ plates. — (a) The ee) rtment may, subject 
to the limitations and conditions hereinafter set forth, deliver temporary 
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registration plates or markers designed by said Department to a dealer dul 
registered under the provisions of this Article who applies for at least 25 Gel 
lates or markers and who encloses with such application a fee of one dollar 

($1.00) for each plate or marker for which application is made. Such application 
shall be made upon a form prescribed and furnished by the Department. Dealers, 
subject to the limitations and conditions hereinafter set forth, may issue such 
temporary registration plates or markers to owners of vehicles, provided that 
such owners shall comply with the pertinent provisions of this section. 

(b) Every dealer who has made application for temporary registration plates 
or markers shall maintain in permanent form a record of all temporary 
registration plates or markers delivered to him, and shall also maintain in 
Gerace form a record of all temporary registration plates or markers issued 
y him, and in addition thereto, shall maintain in permanent form a record of 

any other information pertaining to the receipt or the issuance of temporary 
registration plates or markers that the Department may require. Each record 
shall be kept for a period of at least one year from the date of entry of such 
record. Every dealer shall allow full and free access to such records during 
regular business hours, to duly authorized representatives of the Department 
and to peace officers. 

(c) Every dealer who issues temporary registration plates or markers shall 
also issue a temporary registration certificate upon a form furnished by the 
Department and deliver with the registration plate or marker to the owner and 
shall on the day that he issued such plate or marker, send to the Department 
a copy of the temporary registration issuance. 

(d) A dealer shall not issue, assign, transfer, or deliver temporary registration 
plates or markers to anyone other than a bona fide purchaser or owner of a 
vehicle being sold by such dealer, nor shall a dealer issue a temporary 
registration plate or marker without first obtaining from said purchaser or 
owner a written application for the titling and registration of the purchased 
vehicle with the prescribed fees therefor, which application and fees the said 
dealer shall immediately forward to the Department by mail or messenger or 
by messenger to a local license agency; nor shall a dealer issue a temporary 
registration Bae to anyone purchasing a vehicle that has unexpired registration 
plates, which registration plates are to be transferred to such purchaser; nor 
shall a dealer lend to anyone or use on any vehicle that he may own, temporary 
registration plates or markers: Provided that dealers are hereby authorized to 
issue Sil pt markers to nonresidents for the purpose of removing a vehicle 
purchased in this State, without collecting a registration fee or requiring an 
application for titling and registration. It shall be unlawful for any person to 
issue any temporary registration plate or marker containing any misstatement 
of fact or knowingly insert any false information upon the face thereof. 

(e) Every dealer who issues temporary plates or markers shall insert clearly 
and indelibly on the face of each temporary registration plate or marker the date 
of issuance and expiration, the make, motor and serial numbers of the vehicle 
for which issued and such other information as the Department may require. 

(f) If the Department finds that the provisions of this section or the directions 
of the Department are not being complied with by the dealer, he may suspend, 
after a hearing, the right of a dealer to issue temporary registration plates or 
markers. 

(g) Every person to whom temporary registration plates or markers have 
been issued shall permanently destroy such temporary registration plates or 
markers immediately upon receiving the annual registration plates from the 
Department: Provided, that if the annual registration plates are not received 
within 20 days of the issuance of the temporary registration plates or markers, 
the owner shall, notwithstanding, immediately upon the expiration of such 20- 
day period, permanently destroy the temporary registration plates or markers. 
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(h) Temporary registration plates or markers shall expire and become void 
upon the receipt of the annual registration plates from the Department, or upon 
the rescission of a contract to purchase a motor vehicle, or upon the expiration 
of 20 days from the date of issuance, depending upon whichever event shall first 
occur. No refund or credit or fees paid by dealers to the Department for 
temporary registration plates or markers shall be allowed, except in the event 
that the enecenetit discontinues the issuance of tind ae registration plates 
or markers or unless the dealer discontinues business. In this event the unissued 
registration plates or markers with the unissued registration certificates shall 
be returned to the Department and the dealer may petition for a refund. 

(i) A temporary registration plate or marker may be used on the vehicle for 
which issued only st may not be transferred, loaned, or assigned to another. 
In the event a temporary registration plate or marker or temporary registration 
certificate is lost or stolen, the owner shall permanently destroy the remaining 
plate or marker or certificate and no operation of the vehicle for which the lost 
or stolen registration certificate, registration plate or marker has been issued 
shall be bide on the highways until the regular license plate is received and 
attached thereto. 

(j) The Commissioner of Motor Vehicles shall have the pow: to make such 
rules and regulations, not inconsistent herewith, as he shall deem necessary for 
the purpose of carrying out the provisions of this section. 

(k) The provisions of G.S. 20-638, 20-71, 20-110 and 20-111 shall apply in like 
manner to temporary registration plates or markers as is applicable to 
nontemporary plates. (1957, c. 246, s. 1; 1968, c. 552, s. 8.) 

Cited in Home Indem. Co. v. West Trade 
Motors, Inc., 258 N.C. 647, 129 S.E.2d 248 (1968). 

§ 20-79.2. Transporter registration. — (a) A person engaged in a business 
requiring the limited operation of motor vehicles to facilitate the foreclosure or 
repossession of such motor vehicles may apply to the Commissioner for special 
registration to be issued to and used by such person upon the following 
conditions: 

(1) Application for Registration. — Only one application shall be required 
from each person, and such application for registration under this 
section shall be filed with the Commissioner of Motor Vehicles in such 
form and detail as the Commissioner shall prescribe, setting forth: 
a. The name and residence address of applicant; if an individual, the 

name under which he intends to conduct business; if a partnership, 
the name and residence address of each member thereof, and the 
name under which the business is to be conducted; if a corporation, 
the name of the corporation and the name and residence address 
of each of its officers. 

b. The complete address or addresses of the place or places where the 
business is to be conducted. 

c. Such further information as the Commissioner may require. 
(2) Applications for registration under this section shall be verified by the 

applicant, and the Commissioner may require the applicant for 
registration to appear at such time and place as may be designated by 
the Commissioner for examination to enable him to determine the 
accuracy of the facts set forth in the written application, either for 
initial registration or renewal thereof. 

(3) Fees. — The annual fee for such registration under this section or 
renewal thereof shall be nineteen dollars ($19.00), plus an annual fee 
of six dollars ($6.00) for each set of plates. the application for 
registration and number plates shall be accompanied by the required 
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annual fee. There shall be no refund of registration fee or fees for 
number plates in the event of suspension, revocation or voluntary 
cancellation of registration. There shall be no quarterly reduction in 
fees under this section. 

(4) Issuance of Certificate. — If the Commissioner approves the application, 
he shall issue a registration certificate in such form as he may 
prescribe. A registrant shall notify the Commissioner of any change of 
address of his principal place of business within 30 days after such 
change is made, and the Uoninnissidnee Shall be authorized to cancel the 
registration upon failure to give such notice. 

(5) Use. — Transporter number plates issued under this section may be 
transferred from vehicle to vehicle, but shall be used only for the 
limited operation of vehicles in connection with foreclosure or 
repossession of vehicles owned or controlled by the registrant. 

(6) Suspension, Revocation or Refusal to Issue or to Renew a Registration. 
— The Commissioner may deny the application of any person for 
registration under this section and may suspend or revoke a 
registration or refuse to issue a renewal thereof if he determines that 
such applicant or registrant has: 
a. Made a material false statement in his application; 
b. Used or permitted the use of number plates contrary to law; 
ce. Been guilty of fraud or fraudulent practices; or 
d. Failed to comply with any of the rules and regulations of the 

Commissioner for the enforcement of this section or with any 
provisions of this Chapter applicable thereto. 

(b) The Commissioner of Motor Vehicles may make all rules and regulations 
he may deem necessary for the proper administration of this section, particularly 
with regard to the requirements of evidence of financial responsibility of 
applicants for transporter plates. (1961, c. 360, s. 21; 1969, c. 600, s. 1.) 

§ 20-80. National guard plates. — The Commissioner shall cause to be made 
each year a sufficient number of motor vehicle license plates to furnish each 
member of the North Carolina national guard with one thereof, said license 
plates to be in the same form and character as other license plates now or 
hereafter authorized by law to be used upon private passenger vehicles 
registered in this State, except that such license plates shall bear on the face 
thereof the following words ‘National Guard.” The said license plates shall be 
issued only to members of the North Carolina national guard, and for which 
license plates the Commissioner shall collect fees in an amount equal to the fees 
collected for the licensing and registering of private vehicles not registered for 
more than 4,000 pounds. The Adjutant General of North Carolina shall furnish 
the Commissioner annually with an estimate of the number of such distinctive 
plates required. In addition, the Adjutant General of North Carolina shall 
furnish to the Commissioner each year, prior to the date that licenses are issued, 
a list of the officers of the North Carolina national guard, which said list shall 
contain the rank of each officer listed in the order of his seniority in the North 
Carolina national guard, and the said license plates to be set aside for officer 
personnel shall be numbered beginning with the number one and in numerical 
sequence thereafter up to and including the number 1600, according to seniority, 
the senior officer being issued the license bearing the numeral one. Enlisted 
personnel applying for such distinctive plates shall present to the Department 
of Motor Vehicles proof of membership in the North Carolina national guard 
by means of certificate signed by the commanding officer of applicant on forms 
as may be agreed upon by the Adjutant General of North Carolina and the 
Department of Motor Vehicles. If a holder of such distinctive license plate shall 
be discharged from the North Carolina national guard under other than 
honorable conditions, he shall within 30 days exchange such distinctive plate for 
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a standard plate. (1937, c. 407, s. 44; 1941, c. 36; 1949, c. 1180, s. 7; 1955, c. 490; 
1961, c. 360, s. 16; 1967, c. 700; 1978, c. 1432.) ~ 

“one” for “two hundred and one’”’ near the end 
of the fourth sentence and “numeral one” for 
“numerals two hundred and one”’ at the end of 
the fourth sentence. 

Editor’s Note. — The 1973 amendment 
substituted “motor vehicle” for “automobile” 
near the beginning of the first sentence, added 
“not registered for more than 4,000 pounds”’ at 
the end of the second sentence and substituted 

: 

§ 20-81. Official license plates. — Official license plates issued as a matter 
of courtesy to State officials shall be subject to the same transfer provisions 
as provided in G.S. 20-64. (1937, c. 407, s. 45; 1961, c. 360, s. 17.) 

§ 20-81.1. Special plates for amateur radio operators. — (a) Every owner 
of a motor vehicle which is primarily used for pleasure or communication 
purposes who holds an unrevoked and unexpired amateur radio license of a 
renewable nature, issued by the Federal Communications Commission, shall, 
upon payment of registration and licensing fees for such vehicle as required by 
law and an additional fee of four dollars ($4.00), be issued plates of similar size 
and design as the regular registration plates provided for by G.S. 20-63 or other 
provisions of law, upon which shall be inscribed, in lieu of the usual registration 
number, the official amateur radio call letters of such persons as assigned by 
the Federal Communications Commission. 

(b) Application for special registration plates shall be made on forms which 
shall be provided by the Department of Motor Vehicles and shall contain proof 
satisfactory to the Department that the applicant holds an unrevoked and 
unexpired official amateur radio license and shall state the call letters which 
have been assigned to the applicant. Applications must be filed prior to 60 days 
before the day when regular registration plates for the year are made available 
to motor vehicle owners. 

(c) Special registration plates issued pursuant to this section shall be replaced 
annually to the same extent as regular registration plates are replaced. These 
plates shall be valid during the year for which issued. If the amateur radio 
license of a persen holding a special plate issued pursuant to this section shall 
be cinecliod or rescinded by the Federal Communications Commission, such 
teat shall immediately return the special plates to the Department of Motor 

ehicles. 
(d) The provisions of this section shall apply to calendar years beginning after 

December 31, 1974. The Department of Motor Vehicles is authorized to, and 
shall, make such provisions prior to January 1, 1975, as are necessary for the 
issuance for the year 1975 of the special plates provided for in this section. 

(e) The revenue derived from the additional fee for the amateur radio plates 
shall be placed in a separate fund designated the “Amateur Radio Registration 
Plate Fund.” After deducting the cost of the plates, plus budgetary 
requirements for handling and issuance to be determined by the Commissioner 
of Motor Vehicles, any remaining moneys derived from the additional fee for 
such plates shall be periodically transferred to the Board of Transportation as 
provided in G.S. 20-81.3(c)(2). (1951, ¢. 1099; 1955, c. 291; 1961, c. 360, s. 18; 1971, 
¢c: 589, ss."'1;:2; ¢/'829;\ss;) 152) AVASTS Jee b0Ty sb co 1805 sees 

Cross Reference. — For present provisions as 
to special plates for Class D citizens radio station 
operators, see § 20-81.6. 

Editor’s Note. — The first 1973 amendment 
substituted “Board of Transportation” for 
“State Highway Commission”’ in subsection (e). 

The second 1973 amendment deleted “or Class 
D citizens radio station” following “amateur 
radio” in two places in subsection (a), in the first 
sentence of subsection (b) and in the third 
sentence of subsection (c), reduced the fee in 
subsection (a) from $5.00 to $4.00, deleted, at the 
end of subsection (a), a proviso requiring a fee 
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of $5.00 to purchase a Class D citizens radio “and Class D citizens radio plates” following 
station license, substituted “1974” for “1955” in ‘amateur radio plates” and “and the ‘Class D 
the first sentence of subsection (d) and “1975” Citizens Radio Registration Plate Fund’ as 
for ‘‘1956” in two places in the second sentence appropriate” following “‘Amateur Radio Plate 

of subsection (d) and, in subsection (e), deleted Registration Fund’ ” in the first sentence. 

§ 20-81.2. Special plates for historic vehicles. — Notwithstanding any other 
provisions of this Chapter, special license plates shall be issued upon application 
with respect to any motor vehicle of the age of 35 years or more from the date 
of manufacture. Such license plates shall be of the same colors as the regular 
license plates and shall be issued in a separate numerical series. On the plate 
there shall be printed the words “Horseless Carriage,” the license plate serial 
number, the words “North Carolina’ or the letters “N.C.,’”’ and the appropriate 
calendar year. In lieu of other registration fees, the annual license registration 
fee for such vehicle shall be six dollars ($6.00). All other provisions of this 
Chapter not inconsistent herewith shall be applicable to such motor vehicles. 

The Commissioner of Motor Vehicles is hereby authorized to make such rules 
as, in his discretion, may seem necessary with respect to applications for special 
plates, time for making applications and other matters necessary for the 
efficient administration of this section. (1955, c. 1839; 1969, c. 600, s. 2.) 

§ 20-81.3. Special personalized registration plates. — (a) The 
Commissioner may issue under such regulation as he shall deem appropriate a 
special personalized registration plate to the owner of a private passenger motor 
vehicle or private trucks not to exceed one ton manufacturer's rated capacity 
in lieu of another number plate. Such personalized registration plate shall be 
of such design and shall bear such letter or letters and numerals as the 
Commissioner shall prescribe, but there shall be no duplication of a registration 
plate. The Commissioner shall in his discretion refuse the issue of such letter 
eonahons which might carry connotations offensive to good taste and 
ecency. 

(b) An owner who desires personalized registration plates shall make 
ap lication for such plates on forms which shall be provided by the Department 
of Motor Vehicles and pay the sum of ten dollars ($10.00) annually, which shall 
be in addition to the iateeee motor vehicle registration fee. Once an owner has 
obtained personalized plates, he, where possible, will have first priority on those 
plates for the following years provided he makes timely and appropriate 
application; provided, however, that the Commissioner shall not issue a 
personalized license plate pursuant to this section except upon written 
application therefor on a form furnished by the Commissioner in which the 
applicant certifies that his operator’s or chauffeur’s license has not been revoked 

_ or suspended under Article 2 of Chapter 20 of the General Statutes within two 
years prior to the date of the application; and provided, further, that any 
personalized license plate issued pursuant to this section shall be cancelled and 
recalled by the Commissioner and the application fee forfeited in the event that 
the Commissioner determines that a false application has been submitted. 

(c) The revenue derived from the additional fee for such plates shall be placed 
in a separate fund designated the “Personalized Registration Plate Fund.’’ After 
deducting the cost of the plates, plus budgetary requirements for handling and 
issuance to be determined by the Commissioner of Motor Vehicles, any 
remaining moneys derived from the additional fee for such plates shall be 
periodically transferred as follows: 

(1) One half to the account of the Department of Natural and Economic 
Resources to aid in financing out-of-state advertising under the North 
Carolina program for the promotion of travel and _ industrial 
development in North Carolina. 
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(2) One half to the Board of Transportation to be used solely for the purpose 
of beautification of highways other than those designated as interstate. 
Such funds shall be administered by the Board of Transportation for 
beautification purposes not inconsistent with good landscaping and 
engineering principles. Wea 

(d) The Governor’s Advisory Committee on Beautification shall act in an 
advisory capacity to the Board of Transporation and shall, from time to time, 
make such recommendations to the Board of Transportation concerning 
beautification of highways as it shall deem appropriate. 

(e) Special personalized registration plate shall mean any registration ‘plate 
bearing any combination of letters or numerals, or both, other than that which 
the Department determines would normally be issued sequentially to an 
applicant for original or renewal vehicle registration. 

f) In the event a personalized registration plate is lost, stolen or mutilated, 
the owner may not obtain another such plate bearing the same letter, letters 
or numerals until the next registration year. He may, upon proper application 
and payment of a fee of one dollar ($1.00), obtain a piate of the regular series. 
Provided, further, that a special personalized registration plate revoked for 
violation of the motor vehicle laws shall not be reissued, but in lieu thereof a 
plate of the regular series will be issued upon payment of the appropriate fee 
for the new registration plate. (1967, c. 413; 1971, c. 42; 1973, c. 507, s. 5; c. 1262, 
s. 86.) 

Editor’s Note. — The first 1973 amendment 
substituted “Board of Transportation” for 
“State Highway Commission” in subsections (c) 

and (d). 
The second 1973 amendment substituted 

Resources” for “Department of Conservation 
and Development” in subdivision (1) of 
subsection (c). 

Cited in Hodgson v. Hyatt Realty & Inv. Co., 
353 F. Supp. 1863 (M.D.N.C. 1978). 

“Department of Natural and Economic 

§ 20-81.4. Free registration plates to disabled veterans. — (a) From and 
after January 1, 1970, the North Carolina Department of Motor Vehicles shall 
provide and issue free of charge to each disabled veteran in this State 
registration and registration plates for either one automobile or one pickup 
truck, where a pickup truck is the disabled veteran’s only mode of transportation 
and is not used for hire, a disabled veteran being, for the purpose of this section, 
a veteran of World War I, World War II or Korean service or Vietnam service, 
having served in the military, naval, marines or air services of the United States, 
who is a resident of North Carolina and who is entitled to compensation under 
the laws administered by the Veterans Administration and who is rated as one 
hundred Rebsent (100%) service-connected disabled or has suffered one or more 
of the following due to disability incurred in or aggravated by active military, 
naval, marine or air service of the United States during one or more conflicts: 

(1) Loss or permanent loss of use of one or both feet; 
(2) Loss or permanent loss of use of one or both hands; 
(3) Permanent impairment of vision of both eyes of the following status: 

Central visual acuity of 20/200 or less in the better eye, with corrective 
lasses, or central visual acuity of more than 20/200 if there is a field 
efect in which the peripheral field has contracted to such an extent 

that the widest diameter of visual field subtends an angular distance 
no greater than 20 degrees in the better eye. 

(b) The registration plates provided for by this section shall be in colors as 
prescribed by the Department of Motor Vehicles. 

(c) The registration plate provided for by this section shall be issued to 
disabled veterans only upon proof of disabled status, proof of financial 
responsibility as required by the motor vehicle laws of North Carolina and if the 
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vehicle is to be operated by such disabled veteran that the vehicle is properly 
equipped to compensate for his disability in the operation thereof and that he 
has submitted to and passed the driver’s license examination required by the 
motor vehicle laws of North Carolina. 

(d) The registration plate provided for by this section once issued shall be 
subject to all laws and Ponce that govern and control registration plates in 
aoe ae and such plate shall be cancelled for violation of same. (1969, 
ce. 461. 

Veterans Entitled to Free Registration N.C. Department of Veterans Affairs, 40 
Plates. — See opinion of Attorney General to N.C.A.G. 439 (1970). 
Mr. Charles A. Beddingfield, Assistant Director, 

§ 20-81.5. Civil Air Patrol plates. — (a) The Commissioner shall cause to 
be made each year sufficient number of automobile license plates to furnish each 
member of the North Carolina Wing of the Civil Air Patrol with not more than 
two thereof, said license plates to be in the same form and character as other 
license plates now or hereinafter authorized by law to be used upon private 
passenger vehicles registered in this State, except that such license plates shall 
ear on the face thereof the following: the words “North Carolina,” the year 

designation, and the words “Civil Air Patrol.’”’ The said license plates shall be 
issued only to members of the North Carolina Wing of the Civil Air Patrol and 
for each license plate the Commissioner shall collect a fee of five dollars ($5.00) 
in addition to the fees in an amount equal to the fees collected for the licensing 
and registering of private vehicles. The Commander of the North Carolina Wing 
of the Civil Air Patrol shall furnish the Commissioner annually with a list of the 
number of such distinctive plates required accompanied by the five dollar ($5.00) 
fee referred to hereinabove and such list shall contain the rank of each officer 
listed in order of his seniority in the North Carolina Civil Air Patrol. The said 
license plates to be set aside for officer personnel shall be numbered beginning 
with the number 201 and running in numerical sequence thereafter up to and 
including the number 500, according to seniority; the senior officer being issued 
the plate bearing the number 201. Enlisted personnel, senior members and cadet 
members applying for such distinctive plates shall, upon application and 
payment of the required fee, receive such plates in numerical sequence 
beginning with the number 501. Applications for such distinctive license plates 
shall be on forms as may be agreed upon by the Wing Commander of the North 
Carolina Civil Air Patrol and the Department of Motor Vehicles. If a holder of 
such a distinctive license plate shall be discharged from the North Carolina Civil 
Air Patrol under other than honorable conditions, he shall within 30 days 
exchange such distinctive plate for a standard plate. 

(b) The revenue derived from the additional fee for such plates shall be placed 
in a separate fund designated the ‘Civil Air Patrol Registration Plate Fund.” 
After dating the cost of the Pees plus budgetary requirements for handling 
and issuance to be determined by the Commissioner of Motor Vehicles, any 
remaining moneys derived from the additional fee for such plates shall be 
periodically transferred to the Board of Transportation as provided in G.S. 
30-81.3(e)(9). O71 7c) 601) ch8299s8 41973 Fer b2:c O00 Ts: 5) 

Editor’s Note. — The first 1973 amendment The second 1973 amendment substituted 
substituted “not more than two” for “one” near ‘Board of Transportation” for “State Highway 
the beginning of the first sentence of subsection Commission” in subsection (b). 
(a). 
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§ 20-81.6. Special plates for Class D citizens radio station operators. — 
(a) Every owner of a motor vehicle which is eesti used for pleasure or 
communication purposes who holds an unrevoked and unexpired Class D citizens 
radio station license of a renewable nature, issued by the Federal 
Communications Commission, shall, upon payment of registration and licensing 
fees for such vehicle as required by law and an additional fee of ten dollars 
($10.00), be issued plates of similar size and design as the regular registration 
lates provided for by G.S. 20-63 or other provisions of law, upon which shall 
is inscribed, in lieu of the usual registration number, the official Class D citizens 
radio station call letters of such persons as assigned by the Federal 
Communications Commission; provided, however, that in addition to the 
payment of registration and licensing fees, a fee of ten dollars ($10.00) shall be 
required to purchase a Class D citizens radio station license. 

(b) Application for special registration plates shall be made on forms which 
shall be provided by the Department of Motor Vehicles and shall contain proof 
satisfactory to the Department that the applicant holds an unrevoked and 
unexpired official Class D citizens radio station license and shall state the call 
letters which have been assigned to the applicant. Applications must be filed 
prior to 60 days before the day when regular registration plates for the year 
are made available to motor vehicle owners. 

(c) Special registration plates issued pursuant to this section shall be replaced 
annually to the same extent as regular registration plates are replacedstiass 
plates shall be valid during the year for which issued. If the Class D citizens 
radio station license of a person holding a special plate issued pursuant to this 
section shall be cancelled or rescinded by the Federal Communications 
Commission, such person shall immediately return the special plates to the 
Department of Motor Vehicles. 

(d) The provisions of this section shall apply to calendar years beginning after 
December 31, 1974. The Department of Motor Vehicles is authorized to, and 
Shall, make such provisions prior to January 1, 1975, as are necessary for the 
issuance for the year 1975 of the special plates provided for in this section. 

(e) The revenue derived from the additional fee for the Class D citizens radio 
pee shall be placed in a separate fund designated the ‘“‘Class D Citizens Radio 
egistration Plate Fund.” After deducting the cost of the plates, plus budgetary 

requirements for handling and issuance to be determined by the Commissioner 
of Motor Vehicles, any remaining moneys derived from the additional fee for 
such plates shall be periodically transferred to the Board of Transportation as 
provided in G.S. 20-81.3(c)(2). (1978,-c. 1395, s. 2.) 

§ 20-82. Manufacturer or dealer to keep record of vehicles received or sold. 
— Every manufacturer or dealer shall keep a record of all vehicles received or 
sold containing such information regarding same as the Department may 
require. (1987, c. 407, s. 46; 1965, c. 106.) 

Part 6. Vehicles of Nonresidents of State, etc. 

§ 20-83. Registration by nonresidents. — (a) When a resident carrier of this 
State interchanges a properly licensed trailer or semitrailer with another carrier 
who is a resident of another state, and adequate records are on file in his office 
to verify such interchanges, the North Carolina licensed carrier may use the 
trailer licensed in such other state the same as if it is his own during the time 
the nonresident carrier is using the North Carolina licensed trailer. 

(b) Motor vehicles duly registered in a state or territory which are not allowed 
exemptions by the Commissioner, as provided for in the preceding paragraph, 
desiring to make occasional trips into or through the State of North Carolina, 
or operate in this State for a period not exceeding 30 days, may be permitted 
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the same use and privileges of the highways of this State as provided for similar 
vehicles regularly licensed in this State, by procuring from the Commissioner 
trip licenses upon forms and under rules aril regulations to be adopted by the 
Commissioner, good for use for a period of 30 days upon the payment of a fee 
in compensation for said privilege equivalent to one tenth of the annual fee which 
would be chargeable against said vehicle if regularly licensed in this State: 
Provided that only one such permit allowed by this section shall be issued for 
the use of the same vehicle within the same registration year. Provided, 
however, that nothing in this provision shall prevent the extension of the 
privileges of the use of the roads of this State to vehicles of other states under 
the reciprocity provisions provided by law: Provided further, that nothing herein 
contained shall prevent the owners of vehicles from other states from licensing 
such vehicles in the State of North Carolina under the same terms and the same 
fees as like vehicles are licensed by owners resident in this State. 

(c) Every nonresident, including any foreign corporation carrying on business 
within this State and owning and operating in Ain business any motor vehicle, 
trailer or semitrailer within this State, shall be required to register each such 
vehicle and pay the same fees therefor as is required with reference to like 
vehicles owned by residents of this State. (1987, c. 407, s. 47; 1941, ec. 99, 365; 
195%, Cy 081,'s. 1; 1961, c. 642, .s. 4; 1967, c. 1090.) 

Editor’s Note. — For comment on the 1941 

amendments to this section, see 19 N.C.L. Rev. 

514. 

§ 20-84. Vehicles owned by State, municipalities or orphanages, etc.; 
certain vehicles operated by local chapters of American National Red Cross. 
— The Department upon proper proof being filed with it that any motor vehicle 
for which registration is herein required is owned by the State or any department 
thereof, or by any county, township, city or town, or by any board of education, 
or by any orphanage or civil air patrol, or incorporated emergency rescue squad, 
shall collect one dollar ($1.00) for the registration of such motor vehicles, but 
shall not collect any fee for application for certificate of title in the name of the 
State or any department thereof, or by any county, township, city or town, or 
by any board of education or orphanage: Provided, that the term ‘‘owned”’ shall 
be construed to mean that such motor vehicle is the actual property of the State 
or some department thereof or of the county, township, city or town, or of the 
board of education, and no motor vehicle which is the property of any officer 
or employee of any department named herein shall be construed as being 
“owned” by such department. Provided, that the above exemptions from 
registration fees shall also apply to any church-owned bus used exclusively for 
transporting children and parents to Sunday School and church services and for 
no other purpose. 

In lieu of the annual one dollar ($1.00) registration provided for in this section, 
the Department may for the license year 1950 ae thereafter provide for a 
permanent registration of the vehicles described in this section and issue 
permanent registration plates for such vehicles. The permanent registration 
a issued pursuant to this paragraph shall be of a distinctive color and shall 
ear thereon the word “‘permanent.” Such plates shall not be subject to renewal 

and shall be valid only on the vehicle for which issued. For the permanent 
registration and issuance of permanent registration plates provided for in this 
paragraph, the Department shall collect a fee of one dollar ($1.00) for each 
vehicle so registered and licensed. 

The provisions of this section are hereby made applicable to vehicles owned 
by a rural fire department, agency or association. 
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The Department of Motor Vehicles shall issue to the North Carolina 
Tuberculosis Association, Incorporated, or any local chapter or association of 
said corporation, for a fee of one dollar ($1.00) for each plate a permanent 
registration plate which need not be thereafter renewed for each motor vehicle 
in the form of a mobile X-ray unit which is owned by said North Carolina 
Tuberculosis Association, Incorporated, or any local chapter or local association 
thereof and operated exclusively in this State for the purpose of diagnosis, 
treatment and discovery of tuberculosis. The initial one dollar ($1.00) fee 
required by this section and for this purpose shall be in full payment of the 
permanent registration plates issued for such vehicle operated as a mobile X-ray 
unit, and such plates need not thereafter be renewed, and such plates should 
be valid only on the vehicle for which issued and then only so long as the vehicle 
shall be operated for the purposes above described and for which the plates were 
originally issued. ~ 

The Department of Motor Vehicles shall issue to the American National Red 
Cross, upon application of any local chapter thereof and payment of a fee of one 
dollar ($1.00) for each plate, a permanent registration plate, which need not be 
thereafter renewed, for all disaster vans, bloodmobiles, handivans, and such 
sedans and station wagons as are used for emergency or disaster work, and 
operated by a local chapter in this State in the business of the American National 
Red Cross. Such registration plate shall be valid only for the vehicle for which 
issued and then only so long as the vehicle shall be operated as above described. 
In the event of transfer of ownership to any other person, firm or corporation, 
or transfer or reassignment of any vehicle bearing such registration plate to any 
chapter or association of the American National Red Cross in any other state, 
territory or country, the registration plate assigned to such eehiele shall be 
surrendered to the Department of Motor Vehicles. 

In leu of all other registration requirements, the Commissioner shall each 
year assign to the State Highway Patrol, upon payment of one dollar ($1.00) per 
registration plate, a sufficient number of regular registration plates of the same 
letter prefix and in numerical sequence beginning with number 100 to meet the 
requirements of the State Highway Patrol for use on Department vehicles 
assigned to the State Highway Patrol. The commander of the Patrol shall, when 
such plates are assigned, issue to each member of the State Highway Patrol a 
registration plate for use upon the Department vehicle assigned to him pursuant 
to G.S. 20-190 and assign a registration plate to each Department service vehicle 
operated by the Patrol. An index of such assignments of registration plates shall 
be kept at each State Highway Patrol radio station and a copy thereof shall be 
furnished to the registration division of the Department. Information as to the 
individual assignments of such registration plates shall be made available to the 
public upon request to the same extent and in the same manner as regular 
registration information. The commander, when necessary, may reassign 
registration plates provided that such reassignment shall be made te appear 
upon the index required herein within 20 days after such reassignment. 

On and after January 1, 1972, permanent registration plates used on all 
vehicles owned by the State of North Carolina or a department thereof shall be 
of a distinctive color and design which shall be readily distinguishable from all 
other permanent registration plates issued pursuant to this section or G.S. 
20-84.1. For the purpose of carrying out the intent of this paragraph, all vehicles 
owned by the State of North Carolina or a department thereof in operation as 
of October 1, 1971, and bearing a permanent registration shall be reregistered 
during the months of October, November and December, 1971, and pe 
reregistration, registration plates issued for such vehicles shall be of a 
distinctive color and design as provided for hereinabove. (1937, c. 407, s. 48; 1939, 
c. 275; 1949, c. 583, s. 1; 1951, c. 388; 1953, c. 1264; 1955, cc. 368, 382; 1967, c. 
284; 1969, c. 800; 1971, c. 460, s. 1.) 
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Cross Reference. — As to school trucks, etc., 
exempt, see § 115-128. 

Editor’s Note. — Session Laws 1971, c. 460, 
s. 1.1, provides that the addition of the last 
paragraph to this section “shall not be construed 

CH. 20. MOTOR VEHICLES 8 20-84.2 

Permanent Registration of Motor Vehicle 

Leased to Municipality Improper. — See 
opinion of Attorney General to Mr. James H. 
Stamey, Department of Motor Vehicles, 41 
NGA Gri Santis ieh 

as abrogating or modifying the provisions of 
G.S. 14-250.” 

§ 20-84.1. Permanent plates for city buses. — The Department may for the 
license year 1950 and thereafter provide for a permanent registration and issue 
ee registration plates for city buses and trackless trolleys when such 
uses and trolleys are operated under franchises authorizing the use of city 

streets, but no bus or trackless trolley shall be registered or licensed under this 
section if it is operated under a franchise authorizing an intercity operation. The 
permanent registration plates issued pursuant to the provisions of this section 
shall be of a distinctive color and shall ice thereon the word “permanent.” Such 
plates shall not be subject to renewal and shall be valid only on the vehicle for 
which issued. For the permanent registration and issuance of permanent 
" Saarinade plates as provided for in this section, the Department shall collect 
es a “3 oe dollar ($1.00) for each vehicle so registered and licensed. (1949, c. 

sO. 

Part 6.1. Rental Vehicles. 

§ 20-84.2. Definition; reciprocity; Commissioner’s powers. — (a) The term 
rental vehicle when used herein shall mean and include any motor vehicle which 
is rented or leased to another by its owner for a period of not more than 30 days 
solely for the transportation of the lessee or the private hauling of the lessee’s 
personal property. 

(b) Rental vehicles owned or operated by any nonresident person engaged in 
the business of leasing such vehicles for use in intrastate or interstate commerce 
shall be extended full reciprocity and exempted from registration fees only in 
instances where: 

(1) Such person has validly licensed all rental vehicles owned by him in the 
state wherein the owner actually resides; provided, that such state 
affords equal recognition, either in fact or in law to such vehicles 
licensed in the State of North Carolina and operating similarly within 
the owner’s state of residence; and further provided, that such person 
is not engaged in this State in the business of leasing rental vehicles; 
or where 

(2) Such person operates vehicles which are a part of a common fleet of 
vehicles which are easily identifiable as a part of such fleet and such 
person has validly licensed in the State of North Carolina a percentage 
of the total number of vehicles in each weight classification in such fleet 
which represents the percentage of total miles travelled in North 
Carolina by all vehicles in each weight classification of such fleet to 
total miles travelled in all jurisdictions in which such fleet is operated 
by all vehicles in each weight classification of such fleet. 

(c) The Commissioner of Motor Vehicles requires such person to submit under 
oath such information as is deemed necessary for fairly administering this 
section. The Commissioner’s determination, after hearing, as to the number of 
peiucles in each weight classification to be licensed in North Carolina shall be 
inal. 
Any person who licenses vehicles under subsection (b)(2) above shall keep and 
ere for three years the mileage records on which the percentage of the total 
eet is determined. Upon request these records shall be submitted or made 
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available to the Commissioner of Motor VehicleS for audit or review, or the 
owner or operator shall pay reasonable costs of an audit by the duly appointed 
representative of the Commissioner at the place where the records are kept. 

f the Commissioner determines that the person licensing vehicles under 
subsection (b)(2) above should have licensed more vehicles in North Carolina or 
that such person’s records are insufficient for proper determination the 
Commissioner may deny that person the right or any further benefits under this 
subsection until the correct number of vehicles have been licensed, and all taxes 
determined by the Commissioner to be due have been paid. 

(d) Upon payment by the owner of the prescribed fee, the Department shall 
issue registration certificates and plates for the percentage of vehicles 
determined by the Commissioner. Thereafter, all rental vehicles properly 
identified and licensed in any state, territory, province, country or the District 
of Columbia, and belonging to such owner, shall be permitted to operate in this 
State on an interstate or intrastate basis. (1959, c. 1066; 1971, c. 808; 1978, c. 
1446, s. 23.) 

Editor’s Note. — The 1973 amendment 
substituted “country” for “county” in the last 
sentence of subsection (d). 

Part 7. Title and Registration Fees. 

§ 20-85. Schedule of fees. — There shall be paid to the Department for the 
issuance of certificates of title, transfer of registration and replacement of 
registration plates fees according to the following schedules: 

(1) Each application for certificate of title . J2./)905 0) See $1.00 
(2) Each application for duplicate or corrected certificate of title .. . 1.00 
(3) Each application of repossessor for certificate of title ........ 1.00 
(4) Each transfer of registration ..... 4... % » = alsiniele ee 1.00 

(5) Each set of replacement registration plates ............... 1.00 
(6) Each application for duplicate registration certificate .......... .50 
(7) Each application for recording supplementary lien ........... 1.00 
(8) Each application for removing a lien from a certificate of title . . 1.00 

The fees collected under subdivisions (7) and (8) of this section shall be placed 
in a special fund designated the “Lien Recording Fund” and shall be used under 
the direction and supervision of the Assistant Director of the Budget for the 
administration of the laws of this State relating to the perfection of security 
interest in vehicles. (1937, c. 407, s. 49; 1948, c. 648; 1947, c. 219, s. 9; 1955, ec. 
bos Ss. 471901. o0U, SB. 19: c: 835,"s...11.) 

§ 20-86. Penalty for engaging in a “for-hire” business without proper 
license plates. — Any person, firm or corporation engaged in the business of 
transporting persons or property for compensation, except as otherwise 
provided in this Article, shall, before engaging in such business, pay the license 
fees prescribed by this Article and secure the license plates provided for vehicles 
operated for hire. Any person, firm or corporation operating vehicles for hire 
without noes paid the tax prescribed or using private plates on such vehicles 
shall be liable for an additional tax of twenty-five folate (325.00) for each vehicle 
in addition to the normal fees provided in this Article; provided, that when the 
vehicle subject to for-hire license has attached thereto a trailer or semitrailer, 
each unit in the combination, including the tractor, trailer and/or semitrailer, 
shall be subject to the additional tax as herein prescribed; provided, further that 
the additional tax herein provided shall not apply to trailers having a gross 
weight of 3,000 pounds or less. (1987, c. 407, s. 50: 1965, c. 659.) 
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§ 20-87. Passenger vehicle registration fees. — There shall be paid to the 
Department annually, as of the first day of January, for the registration and 
licensing of passenger vehicles, fees according to the following classifications 
and schedules: 

(1) Common Carriers of Passengers. — Common carriers of passengers 
shall pry an annual license tax of fifty-six cents (56¢) per hundred 
pounds weight of each vehicle unit, and in addition thereto one and 
nine-tenths percent (19/10%) of the gross revenue derived from such 
operation: Provided, said additional one and nine-tenths percent 
(19/10%) shall not be collectible unless and until and only to the 
extent that such amount exceeds the license tax of fifty-six 
cents (56¢) per hundred pounds; Provided further, that common 
carriers of passengers operating from a point or points in this State 
to another point or other points in this State shall be liable for a 
tax of one and nine-tenths percent (19/10%) on the gross revenue 
earned in such intrastate hauls. Common carriers of passengers 
operating between a point or points within this State and a point 
or points without this State shall be liable for a one and nine-tenths 
percent (19/10%) tax only on that proportion of the gross revenue 
earned between terminals in this State and terminals outside 
this State that the mileage in North Carolina bears to the total 
mileage between the respective terminals. Common carriers of 
passengers operating through this State from a point or points 
outside this State to a point or points outside this State shall be liable 
for a one and ARES percent (19/10%) tax on that proportion of the 
iia revenue earned between such terminals as the mileage in North 
arolina bears to the total mileage between the respective terminals. 

In no event shall the tax paid by such common carriers of passengers 
be less than fifty-six cents (56¢) per hundred pounds weight for each 
vehicle. The tax prescribed in this subdivision is levied as compensation 
for the use of the highways of this State and for the special privileges 
extended such common carriers of passengers by this State. 

(2) U-Drive-It Passenger Vehicles. — U-drive-it passenger vehicles shall 
pay the following tax: 

Motorcycles: 1-passenger capacity ..............+0-. $15.00 

2DASSENLED CANACIUV.....nc0: siascinma sie 19.00 

o-DASSeNnper: CANACILY. ., Jax \. Welw) py oaserene ee cae 23.00 

Automobiles: Thirty-eight dollars ($38.00) per year for each vehicle 
of nine-passenger capacity or less, and vehicles of over 
nine-passenger capacity shall be classified as buses and shall pay two 
dollars and forty cents ($2.40) per hundred pounds empty weight of 
each vehicle. 

(3) Contract Carrier and Exempt For-Hire Passenger Carrier Vehicles. — 
For-hire passenger vehicles shall be taxed at the rate of seventy-five 
dollars ($75.00) per year for each vehicle of nine-passenger capacity or 
less and vehicles of over nine-passenger capacity shall be classified as 
buses and shall be taxed at a rate of two dollars and forty cents ($2.40) 
per hundred pounds of empty weight per year for each vehicle; 
provided, however, no license shall issue for the operation of an 
taxicab until the POveL Og body of the city or town in which suc 
taxicab is principally operated, if the principal operation is in a city or 
town, has issued a certificate showing 
a. That the operator of such taxicab has provided liability insurance or 

other form of indemnity for injury to persons or damage to 
property resulting from the operation on such taxicab, in such 
amount as required by the city or town, and 
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b. That the convenience and necessity of the public requires the 
operation of such taxicab. 

All persons operating taxicabs on January 1, 1945, shall be entitled 
to a certificate of necessity and convenience for the number of taxicabs 
operated by them on such date, unless since said date the license of such 
person or persons to operate a taxicab or taxicabs has been revoked 
or their right to operate has been withdrawn or revoked; provided that 
all persons operating taxicabs in Edgecombe, Lee, Nash and Union 
Counties on January 1, 1945, shall be entitled to certificates of necessity 
and convenience only with the approval of the governing authority of 
the town or city involved. 
A taxicab shall be defined as any motor vehicle, seating nine or fewer 

passengers, operated upon any street or highway on call or demand; 
accepting or soliciting passengers indiscriminately for hire between 
such points along streets or highways as may is directed by the 
passenger or passengers so being transported, and shail not include 
motor vehicles or motor vehicle carriers as defined in G.S. 62-121.5 
through 62-121.79. Such taxicab shall not be construed to be a common 
carrier nor its operator a public service corporation. 

(4) Limousine Vehicles. — For-hire passenger vehicles on call or demand 
which do not solicit passengers indiscriminately for hire between points 
along streets or highways, shall be taxed at the same rate as for-hire 
passenger vehicles under G.S. 20-87(3) but shall be issued appropriate 
registration plates to distinguish such vehicles from taxicabs. 

(5) Private Passenger Vehicles. — There shall be paid to the Department 
annually, as of the first day of January, for the registration and 
licensing of private passenger vehicles, fees according to the folowing 
classifications and schedules: 
Private passenger vehicles of not more than nine passengers . $13.00 
Private passenger vehicles over nine passengers .......... $16.00 
provided, that a fee of only one dollar ($1.00) shall be charged for any 
vehicle given by the federal government to any veteran on account of 
any disability suffered during war so long as such vehicle is owned by 
the original donee or other veteran entitled to receive such gift under 
Title 38, section 252, United States Code Annotated. 

(6) Private Motorcycles. — The tax on private passenger motorcycles shall 
be six dollars ($6.00); except that when a motorcycle is equipped with 
an additional form of device designed to transport persons or property, 
the tax shall be thirteen dollars ($13.00). 

(7) Manufacturers and Motor Vehicle Dealers. — Manufacturers and 
dealers in motor vehicles, trailers and semitrailers for license and for 
one set of dealer’s plates for each place of business licensed under 
Article 12 of Chapter 20 of the General Statutes shall pay the sum of 
thirty-five dollars ($35.00), and for each additional set of dealer’s plates 
the sum of one dollar ($1.00). 

(8) Driveaway Companies. — Any person, firm or corporation engaged in 
the business of driving new motor vehicles from the place of 
manufacture to the place of sale in this State for compensation shall 
pay as a registration fee and for one set of plates one hundred twenty- 
at ($125.00) and for each additional set of plates six dollars 

(9) House Trailers. — In lieu of other registration and license fees levied 
on house trailers under this section or G.S. 20-88, the registration and 
license fee on house trailers shall be four dollars ($4.00) for the license 
year or any portion thereof. 
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(10) Special Mobile Equipment. — The tax for special mobile equipment 
shall be four dollars ($4.00) for the license year or any portion thereof; 
provided, that vehicles on which are permanently mounted feed mixers, 
grinders and mills and on which are also transported molasses or other 
similar type feed additives for use in connection with the feed mixing, 
aaa) or milling process shall be taxed an additional sum of thirty 
ollars ($30.00) for the license year or any portion thereof, in addition 

to the basic four dollars ($4.00) tax provided for herein. (1937, ce. 407, 
aed? 1939, c..21d1943, c. 648;.1945, c. 564, 8. 1G pi6vs 21947. 
Me A813; Cc. 1019 ss.ae0, £949, cr 127; 1951; Cr S19 se he, 95S eC. 418: 
Rieco, 8. 4:°1955¢:..1813)' 8. 2; 1957, c. 184048) Sa196h cel i268, 1a; 
107) ©, 927196 47G 1156; 1969, c)' 600; ss.°3-ld 19ers 07arc 
107. 

Cross Reference. — As to liability insurance 
required of persons engaged in the business of 
renting motor vehicles, see § 20-281 et seq. 

Editor’s Note. — The 1973 amendment 
inserted “for each place of business licensed 
under Article 12 of Chapter 20 of the General 
Statutes” in subdivision (7). 

The subject matter of former 88 62-121.5 

Former Law. — For case citing corresponding 
provisions of former law, see Safe Bus v. 
Maxwell, 214 N.C. 12, 197 S.E. 567 (1938). 

Cited in Victory Cab Co. v. City of Charlotte, 
234 N.C. 572, 68 S.E.2d 433 (1951); Airlines 
Transp. v. Tobin, 198 F.2d 249 (4th Cir. 1952); 
Pilot Freight Carriers, Inc. v. Scheidt, 263 N.C. 
737, 140 S.E.2d 383 (1965). 

through 62-121.79, referred to in subdivision (8) 
of this section, is now covered by 8§ 62-259 
through 62-279. 

§ 20-87.1. Reciprocity; passenger buses operated by common carrier of 
passengers. — (a) Passenger buses operated by any common carrier of 
passengers for use in intrastate or interstate commerce shall be extended full 
reciprocity and exempted from registration fees only in such instances where 
such common carriers of passengers have validly licensed in the State of North 
Carolina the average number of buses required to operate the total miles 
operated by it in rd, through the State during the preceding year. The average 
number of buses required will be determined by applying the average miles 
traveled of each bus owned by it into the total rniles operated in North Carolina 
by such carrier during the preceding year. The Department may, in its discretion, 
verify the average i of buses re ie by the common carrier of 
os a Si during the licensing year in and through the State. Upon payment 
y the common carrier of passengers of the prescribed fees or taxes, the 

Department shall issue registration certificates and license plates for the 
average number of buses required by such common carrier of passengers. 
Thereafter, all buses properly identified and licensed in any state, territory, 
province, county or the District of Columbia, and used by such common carrier 
of passengers shall be permitted to operate on an interstate or intrastate basis. 

(b) When a resident common carrier of passengers of this State interchanges 
a properly licensed bus with another common carrier of passengers who is a 
resident of another state, and adequate records are on file in its office to verify 
such interchanges, the North Carolina licensed common carrier of passengers 
may use the bus licensed in such other state the same as if it is its own during 
ay ‘aie 5 nonresident carrier is using the North Carolina licensed bus. (1971, 
P as Saad i 

§ 20-88. Property-hauling vehicles. — (a) Determination of Weight. — For 
the purpose of licensing, the weight of self-propelled property-carrying vehicles 
shall be the empty weight and heaviest load to be transported, as declared by 
the owner or operator; provided, that any determination of weight shall be made 
only in units of 1,000 pounds or major fraction thereof, weights of over 500 
pounds counted as 1,000 and weights of 500 pounds or less disregarded. The 
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declared gross weight of self-propelled property-carrying vehicles operated in 
conjunction with trailers or semitrailers shall include the Sophy weight of the 
vehicles to be operated in the combination and the heaviest load to be transported 
by such combination at any time during the registration period, except that the 
gross weight of a trailer or semitrailer is not required to be included when the 
operation is to be in conjunction with a self-propelled property-carrying vehicle 
which is licensed for 6,000 pounds or less gross weight and the gross weight 
of such combination does not exceed 9,000 pounds, except wreckers as defined 
under G.S. 20-38(89). 

(b) There shall be paid to the Department annually, as of the first day of 
January, for the registration and licensing of self-propelled property-carrying 
vehicles, fees according to the following classification and schedule and upon 
the following conditions: 

SCHEDULE OF WEIGHTS AND RATES 

Rates Per Hundred Pound Gross Weight 
Farmer 

Not over’4,500 pounds... .... 2... 2.0). ee ee $0.20 
4,501'to'8;500 pounds inclusive’ ........../.0. 007) 0S ee 25 
8,501 to 12,500 pounds inclusive’ ......20...,. 0... oe 2 
12,501 to 16,500 pounds inclusive’. .....) 2.2... ee ae 44 
Over 16,500 pounds ©... 2. ce cele ote oe ee othe ee .50 

SCHEDULE OF WEIGHTS AND RATES 

Rates Per Hundred Pound Gross Weight 
Private Hauler 

Contract Carriers, Flat 
Rate Common Carriers and 
Exempt for-Hire Carriers 

Not‘over’4,500 pounds ........0.500. 79 J Ue $0.40 
4'501to 8,500 pounds inclusive »....... 0. S20 UU a .50 
8,501 to 12,500 pounds inclusive 2.00 0.45.70 0 ee .63 
12,501’ to°16,500 pounds inclusive’. 2. 09% = ..°2. 22 Ny ee 88 
Over16,500 pounds ... . 00. 0 0. Se Te a 1.00 

Common Carrier of 
roperty 

(Deposit) 
INOL Over-4:500) 2 i ie. ee ee ee 
4.501 to 8,750 pounds inclusive 2. ...... 07)... 9). . © a4 é 
8,501 to 12,500 pounds inclusive:”.?..... 0.0%... 2. oe er 15 
12,501 to 16,500 pounds inclusive ; ...... fe. 2 es eae blete |. ee 15 
Over 16,6500 pounds’. 0. ec ccs oe cepts «kis eek ne 15 

(1) The minimum fee for a vehicle licensed under this subsection shall be 
twelve dollars and fifty cents ($12.50) at the farmer rate and sixteen 
dollars ($16.00) at the private hauler, contract carrier and common 
carrier rates. 

(2) The term “farmer” as used in this subsection means any person engaged 
in the raising and growing of farm products on a farm in North Carolina 
not less than 10 acres in area, and who does not engage in the business 
of buying products for resale.’ 

(3) License plates issued at the farmer rate shall be placed upon trucks and 
truck-tractors that are operated exclusively in the carrying or 
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transportation of applicant’s farm products, raised or produced on his 
farm, and farm supplies and not operated in hauling for hire. 

' (4) “Farm products” means any food crop, cattle, hogs, poultry, dairy 
products, flower bulbs, or other nursery products and other 
agricultural aaah designed to be used for food purposes, includin 
in the term “farm products” also cotton, tobacco, logs, ane pulpwood, 
tannic acid wood and other forest products, grown, produced, or 
processed by the farmer. 

(5) The Department shall issue necessary rules and regulations providing 
for the recall, transfer, exchange or cancellation of ‘farmer’ plates, 
when vehicle bearing such plates shall be sold or transferred. 

(6) There shall be paid to the Department annually as of the first of 
January, the following fees for “wreckers’”’ as defined under G.S. 
20-38(39): a wrecker fully equipped weighing 7,000 pounds or less, sixty- 
two dollars and fifty cents ($62.50); wreckers weighing in excess of 
7,000 pounds shall pay one hundred twenty-five dollars ($125.00). Fees 
to be prorated quarterly. Provided, further, that nothing herein shall 
prohibit a licensed dealer from using a dealer’s license plate to tow a 
vehicle for a customer. 

(c) There shall be paid to the Ph od ae annually, as of the first day of 
January, for the registration and licensing of trailers or semitrailers, four 
dollars ($4.00) for any part of the license year for which said license is issued. 

(d) Rates on trucks, trailers and semitrailers wholly or partially equipped with 
solid tires shall be double the above schedule. 

(e) Common Carriers of Property. — Common carriers of property shall pay 
an annual license tax as per the above schedule of rates for each vehicle unit, 
and in addition thereto seven and one-half percent (744%) of the gross revenue 
derived from such operations: Provided, said additional seven and one-half 
percent (714%) shall not be collectible unless and until and only to the extent that 
such amount exceeds the license tax or deposit per the above schedule: Provided, 
further, common carriers of property operating from a point or points in this 
State to another point or points in this Btate shall be liable for a tax of seven 
and one-half percent (7 4,9) on the gross revenue earned in such intrastate hauls. 
Common carriers of property operating between a point or points within this 
State and a point or points without this State shall be liable for a seven and 
one-half percent (712%) tax only on that proportion of the gross revenue earned 
between terminals in this State and aaininal’ outside this State that the mileage 
in North Carolina bears to the total mileage between the respective terminals. 
Common carriers of property operating through this State from a point or points 
outside this State to a point or points outside this State shall be liable for a seven 
and one-half percent (744%) tax on that proportion of the gross revenue earned 
between cli terminals as the mileage in North Carolina bears to the total 
mileage between the respective terminals. In no event shall the tax paid by such 
common carriers of property be less than the license tax or deposit shown on 
the above schedule, except where a franchise is hereafter issued by the Utilities 
Commission for service over a route within the State which is not now served 
by any common carrier of property the seven and one-half percent (727) gross 
revenue tax may be reduced to five percent (5%) for the first two years only. 
The tax prescribed in this subsection is levied as compensation for the use of 
the highways of this State and for the special privileges extended such common 
carriers of pusher by this State. Common carriérs of property operating from 
a point in this State to a point in another state over two or more routes, shall 
compute their mileage from the point of origin to the point of destination on the 
basis of the average mileage of all routes used by them from the point in this 
State to the point outside of this State and this figure shall be used as the mileage 
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between said points in determining the percentage of miles operated in North 
Carolina between said points. 

In lieu of the seven and one-half percent (742%) gross revenue tax levied by 
this subsection and the deposit required by subsection (b) of this section, common 
carriers of property may elect to pay a flat rate according to the highest rate 
provided by subsection (b) of this section for vehicles and loads of the same gross 
weight operated by contract carriers. The election to so pay must be made at 
the time license plates are applied for and may not thereafter be changed during 
the license year except that for the license year 1949 such election, if one is made, 
must be made on or before July 1, 1949. Vehicles registered and licensed during 
the license year and after the election herein provided for has been made, must 
be registered and licensed and the operator shall pay taxes on the operation 
thereof according to the election made. A failure by a common carrier of 
property to make an election under this paragraph shall render such common 
carrier of property liable for the deposit required by subsection (b) of this section 
and the seven and one-half percent (742%) gross revenue tax levied by this 
subsection. 

(f) Nonresident motor vehicle carriers which do not operate in intrastate 
commerce in this State, and the title to whose vehicles are not required to be 
registered under the provisions of this Article, shall be taxed for the use of the 
roads in this State and shall pay the same fees therefor as are required with 
reference to like vehicles owned by residents of this State: Provided, that if an 
such fees as applied to nonresidents shall at any time become inoperative, suc 
carriers shall be taxed for the use of the roads of this State as common carriers 
of property as provided above: Provided, further, that this provision shall not 
prevent the extension to vehicles of other states of the benefits of the reciprocity 
provisions provided by law. 

(g) Repealed by Session Laws 1969, c. 600, s. 17. 
(h) Every person operating a motor vehicle upon the highways of the State 

equipped with motors of the diesel type shall make a report to the Commissioner 
upon forms to be prescribed and furnished by the Commissioner at least four 
times a year on dates to be designated by the Commissioner; and such reports 
shall show, among other things, the purchases of motor fuel for use in said 
diesel-type motor and whether or not the tax levied upon motor fuels has been 
paid or assumed by the person from whom bought; and it shall be unlawful to 
operate any such motor equipment upon the highways of this State except with 
fuel upon which the tax has been paid. It shall be unlawful for any person, firm, 
or corporation operating such diesel-type motor to fail, refuse, or neglect to 
make returns in accordance with the forms prescribed by the Commissioner; and 
any person knowingly making false returns shall be guilty of a felony. (1937, 
c. 407, s.. 52; 1939, c. 275; 1941, ec. 36,227; 1943, c. 648; 1945) c) 569) Sacre, 
s. 1; c. 576; s: 3; ¢: 956, ss. 1,°2; 1949; ec. 355, 361; 1951, c. 583eu SiGe eae 
1953, c. 568; c. 694, s. 1; c. 1122; 1955, c. 554, s. 8; 1957, c. 681, s. 2; c. 1215; 1959, 
c. 571; 1961, c. 685; 1963, c. 501; c. 702; ss. 2, 3; 1967, c. 1095, ss) 1, 2; 1969); 
600/set2-170771056) si 1s: 1973 “er 1S esa 27 e52914) 

Editor’s Note. — The first 1973 amendment classification as “Private Hauler.” The 
substituted “or other nursery products” for 
‘(but does not mean nursery products)” in 
subsection (b)(4) and added the language 
following “forest products” at the end of 
subsection (b)(4). 

The second 1973 amendment eliminated, in the 
rate schedule in subsection (b), a separate 
classification, ‘Contract Carriers, Flat Rate 
Common Carriers and Exempt for-Hire 
Carriers,” and placed such carriers in the same 

amendment also substituted “8,750” for “8,500” 
in the second line of the schedule for “Common 
Carrier of Property,” but left the figure “8,501” 
in the next line unchanged. 

Section 20-38, referred to in this section, was 
repealed by Session Laws 1973, c. 1330, s. 39. For 

definitions applicable throughout this chapter, 
see now § 20-4.01. 

For comment on the 1941 amendment, see 19 
N.C.L. Rev. 514. 
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“Terminals”. — The word “terminals,” as 
used in subsection (e), means the point of origin 
or place where the carrier took possession of the 
shipment, or the point to which the 
transportation company makes delivery, the 
final destination of the shipment. Pilot Freight 
Carriers, Inc. v. Scheidt, 263 N.C. 737, 140 S.E.2d 
383 (1965). 
Computation of Tax. — Until the legislature 

prescribes some other rule for measurement, the 
tax must be computed by ascertaining the miles 
actually traveled by outbound shipments from 
the place where the carrier takes possession of 
the shipment, the point of origin, to the State 
line; and for inbound shipments, the miles 
actually traveled from the State line to the place 
where the carrier surrenders possession of the 
shipment to the consignee, the point of 
destination. The miles the shipment actually 
moves in this State is the numerator. The total 
miles actually traveled by the shipment from the 
point of origin to the point of destination is the 
denominator. That fraction determines the 
portion of the revenue derived from each 
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shipment which is subject to North Carolina’s six 
percent tax. Pilot Freight Carriers, Inc. v. 
Scheidt, 263 N.C. 737, 140 S.E.2d 383 (1965). 

Large Lumber and Paper Companies 
Engaged in Tree Farming as Farmer License 
Holder. — See opinion of Attorney General to 
Gonzalie Rivers, Department of Motor Vehicles, 
41 N.C.A.G. 273 (1971). 

Method of Reporting in Certain 
Circumstances May Be Changed at Other than 
Beginning of Tax Year. — See opinion of 
Attorney General to Mr. Victor J. Hines, 
Director, Common Carrier Tax Division, N.C. 

Department of Motor Vehicles, 43 N.C.A.G. 106 
(1978). 
Common Carrier Filing Hereunder May Not 

Report Only Loaded Miles for Purpose of 
Determining Gross Receipts for Tax Due. — 
See opinion of Attorney General to Mr. Victor J. 
Hines, Director, Common Carrier Tax Division, 
N.C. Department of Motor Vehicles, 48 N.C.A.G. 

106 (1978). 
Cited in Equipment Fin. Corp. v. Scheidt, 249 

N.C. 334, 106 S.E.2d 555 (1959). 

§ 20-88.1. Driver Training and Safety Education Fund. — Beginning Jul 
1, 1958, each and every passenger or property-carrying vehicle registering with 
the Department of Motor Vehicles, for which the registration tax is now being 
paid at the annual rate of ten dollars ($10.00) or more, shall pay an additional 
annual registration tax of one dollar ($1.00). The revenue derived from the 
additional tax of one dollar ($1.00) shall be placed in a separate fund to finance 
a program of driver training and safety education at the public high schools of 
the State, and the amounts so collected shall be transferred periodically to the 
account of the State Board of Education. In accordance with criteria and 
standards approved by the State Board of Education, the State Superintendent 
of Public Instruction shall organize and administer a program of driver 
education to be offered at the public high schools of the State for all persons 
of provisional license age. Such courses as shall be developed shall be made 
available to all physically and mentally qualified persons of provisional license 
age, including public school students, nonpublic school students and out of 
school youths under 18 years of age. In addition to the revenue derived from 
the annual additional registration tax of one dollar ($1.00), the State Board of 
Education shall use for such purpose all funds appropriated to it for said 
urpose, and may use all other funds which may become available for its use 
or said purpose. (1957, c. 682, s. 1; 1965, c. 410, s. 1.) 

Editor’s Note. — Section 2 of the act inserting towards meeting graduation requirements, was 
this section, which provided that no credit for repealed by s. 2 of c. 410, Session Laws 1965. 
courses in driver training should be allowed 

§ 20-89. Method of computing gross revenue of common carriers of 
passengers and property. — In computing the gross revenue of common 
carriers of passengers and common carriers of property, revenue derived from 
the transportation of United States mail or other United States government 
services shall not be included. All revenue earned both within and without this 
State from the transportation of persons or property, except as herein provided, 
by common carriers of passengers and common carriers of property, whether 
on fixed schedule routes or by special trips or by auxiliary vehicles not licensed 
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as common carriers of property, whether owned by the common carrier of 
Sah or hired from another for the transportation of persons or property 
within the limits of the designated franchise route shall be included in the gross 
revenue upon which said tax is based. Provided, however, that whenever any 
person licensed as a common carrier of property transports his own property, 
other than for his own use, he shall be hable for a tax on such transportation, 
computed at seven and one-half percent (742%) of the gross charges authorized 
by the Utilities Commission or Interstate Commerce Commission on such 
operation if it had been for hire; and common carriers of property shall maintain 
accurate records of all operations involving transportation of their own property, 
in order that said tax may be correctly computed, paid and audited. 
When vehicles are leased from other operators who are licensed in this State 

as contract carriers, for-hire passenger or common carriers of property any 
amounts paid to such operators under said lease may be deducted by the lessees 
from gross revenue on which tax is based in the event a copy of the lease and 
adequate records and receipts are maintained so as to clearly reflect such 
payments. Any revenue earned by a common carrier of property under a lease 
or rental shale included in the gross revenue upon which said tax is based 
but revenue earned by a common carrier of passengers from coach rentals shall 
not be included in gross revenue on which tax is based. (1987, c. 407, s. 58; 1943, 
c. 726; 1945, c. 414, s. 2; c. 575, s. 2: 1951, c. 819, ss. 1,234; 1969 Gee 

§ 20-90. Due date of franchise tax. — The additional tax on common carriers 
of passengers and common carriers of property shall become due and payable 
on or before the thirtieth day of the month following the month in which it 
accrues. 
Whenever a contract carrier or a flat rate common carrier of property becomes 

a regular common carrier of property subject to the seven and one-half percent 
(742%) gross revenue tax iadee this Chapter during the license renewal period, 
January 1 to February 15, said carrier’s gross revenue for the seven and one-half 
percent (742%) tax purpose shall be all the revenue earned from operations on 
and after the January 1 preceding the carrier’s change to a regular common 
carrier during the renewal period January 1 to February 15. 
Whenever a regular common carrier of property subject to the seven and 

one-half percent (742%) gross revenue tax under this Chapter becomes a flat rate 
common carrier of property or a contract carrier during the license renewal 
period, January 1 to February 15, said carrier’s gross revenue for the seven and 
one-half percent (742%) tax purposes shall be all the revenue earned from 
operations up to and including operations on the December 31 preceding the 
carrier's change to a flat rate common carrier of property or a contract carrier 
if such change is made during the renewal period January 1 to February 15. 
(1937, c: 407, 8.54» 1951, c. 729; c. 819, s..1; 1955, ¢.:1813,\s) 2196 Tee 
11969, 62600 6919.) 

§ 20-91. Records and reports required of franchise carriers. — (a) Every 
common carrier of passengers and common carrier of property shall keep a 
record of all business transacted and all revenue received on such forms as may 
be prescribed by or satisfactory to the Commissioner, and such records shall be 
eee for a period of three years, and shall at all times during the business 
ours of the day be subject to inspection by the Commissioner or his deputies 

or such other agents as may be duly authorized by the Commissioner. Any 
operator of such a franchise line failing to comply with or violating any of the 
provisions of this section shall be guilty of a ralemea nts and upon conviction 
thereof shall be fined or imprisoned in the discretion of the court. 

(b) All common carriers of passengers and common carriers of property shall, 
on or before the thirtieth day of each month, make a report to the Department 
of gross revenue earned and gross mileage operated during the month previous, 
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in such manner as the Department may require and on such forms as the 
Department shall furnish. If reports are not filed by the thirtieth day of the 
month following the month for which the report is made, a penalty of five 
percent (5%) of gross receipts tax reported will be due. This five percent (5%) 
penalty must be paid in addition to the gross receipts tax and may not be claimed 
as a credit against the tag deposit. Provided that the Commissioner may, in his 
discretion, waive the five percent (5%) penalty upon proof by the carrier that 
enn of report was due to extenuating circumstances beyond the control 
of the carrier. 

(c) It shall be the duty of the Commissioner, by competent auditors, to have 
the books and records of every common carrier of passengers and common 
carrier of property examined at least once each year to determine if such 
operators are keeping complete records as provided by this section of this 
Article, and to determine if correct reports have been made to the State 
Department of Motor Vehicles covering the total amount of tax liability of such 
operators. 

(d) If any common carrier of passengers or common carrier of property shall 
fail, neglect, or refuse to keep such records or to make such reports or pay tax 
due as required, and within the time provided in this Article, the Commissioner 
shall immediately inform himself as best he may as to all matters and things 
poi ge to be set forth in such records and reports, and from such information 
as he may be able to obtain, determine and fix the amount of the tax due the 
State from such delinquent operator for the period covering the delinquency, 
adding to the tax so determined and as a part thereof an amount equal to five 
percent (5%) of the tax, to be collected and paid. The said Commissioner shall 
proceed immediately to collect the tax including the additional five percent (5%). 
Any such common carrier of property or common carrier of passengers, having 
no records on the basis of aohich the Commissioner can determine the amount 
of the tax due by such carrier, shall be assessed on each vehicle at the rate 
applicable for contract carriers, and any bonds or deposits theretofore made 
shall be ne on such assessment and any further amount shall be collected 
as provided by law. 

(e) Except in accordance with proper judicial order, or as otherwise provided 
by law, it shall be unlawful for the Commissioner of Motor Vehicles, any deputy, 
assistant, agent, clerk, other officer, employee, or former officer or employee, 
to divulge or make known in any manner the amount of gross revenue or tax 
paid by any common carrier of passengers or common carrier of property as set 
forth or disclosed in any report or return required in remitting said tax, or as 
otherwise disclosed. Nothing in this section shall be construed to prohibit the 
publication of statistics, so classified as to prevent the identification of particular 
reports or returns, and the items thereof; the inspection of such reports or 
returns by the Governor, Attorney General, Utilities Commission, or their or its 
duly authorized representatives; or the inspection by a legal representative of 
the State of the report or return of any common carrier of passengers or common 
carrier of property which shall bring an action to set aside or review the tax 
based thereon, or against which action or proceeding has been instituted to 
recover any tax or penalty imposed by this eee Any person, officer, agent, 
clerk, employee, or former officer or employee violating the provisions of this 
section shall be guilty of a misdemeanor. Nothing in this subsection or in any 
other law shall prevent the exchange of information between the Department 
of Motor Vehicles and the Department of Revenue when such information is 
needed by either or both of said departments for the purposes of properly 
enforcing the laws with the administration of which either or both of said 
departments is charged. (1987, c. 407, s. 55; 1939, c. 275; 1941, c. 36; 1943, ¢c. 726; 
mee, 515, §. 3, 1947, ¢. 914, s. 2; 1951, c. 190, s. 1; c. 819, 1s. 1; 1955, c..1313; 
mee 19017, Cc. 1079, 's. 2.) 
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§ 20-91.1. Taxes to be paid; suits for recovery of taxes. — No court of this 
State shall entertain a suit of any kind brought for the purpose of preventing 
the collection of any tax imposed in this Article. Whenever a person shall have 
a valid defense to the enforcement of the collection of a tax assessed or charged 
against him or his property, such person shall pay such tax to the proper officer, 
and notify such officer in writing that he pays the same under protest. Such 
payment shall be without prejudice to any defense or rights he may have in the 
premises, and he may, at any time within 30 days after such payment, demand 
the same in writing from the Commissioner of Motor Vehicles; and if the same 
shall not be refunded within 90 days thereafter, may sue such official in the 
courts of the State for the amount so demanded. Such suit must be brought in 
the Superior Court of Wake County, or in the county in which the taxpayer 
resides. (1951, ¢. 1011, s. 1.) 

§ 20-91.2. Overpayment of taxes to be refunded with interest. — If the 
Commissioner of Motor Vehicles discovers from the examination of any report, 
or otherwise, that any taxpayer has overpaid the correct amount of tax 
(including penalties, interest and costs, if any), such overpayment shall be 
refunded to the taxpayer within 60 days after it is ascertained together with 
interest thereon at the rate of six percent (6%) per annum: Provided, that interest 
on any such refund shall be computed from a date 90 days after date tax was 
originally paid by the taxpayer. Provided, further, that demand for such refund 
is made by the taxpayer within three years from the date of such overpayment 
or the due date of the report, whichever is later. (1951, c. 1011, s. 1.) 

§ 20-92. Revocation of franchise registration. — The failure of any common 
carrier of passengers or any common carrier of property to pay any tax levied 
under this Article, and/or to make reports as is pected shall constitute cause 
for revocation of registration and franchise, and the Commissioner is hereby 
authorized to seize the registration plates of any such delinquent carrier and 
require the cessation of the operation of such vehicles, and the Utilities 
Commission may revoke any franchise or permit issued such carrier. (1987, c. 
AVS S200/19457 Croton sat we ieeCeo lo. sc. Ly) 

§ 20-93. Bond or deposit required. — The Commissioner, before issuing any 
registration plates to a common carrier of passengers or a common carrier of 
property, shall either satisfy himself of the financial responsibility of such 
carrier or require a bond or deposit in such amount as he may deem necessary 
to insure the collection of the tax imposed by this section. (1937, c. 407, s. 57; 
1951, c. 819, s. 1.) 

§ 20-94. Partial payments. — In the purchase of licenses, where the gross 
amount of the license to any one owner amounts to more than four hundred 
dollars ($400.00), half of such payment may, if the Commissioner is satisfied of 
the financial responsibility of such owner, be deferred until June 1 in an 
calendar year upon the execution to the Commissioner of a draft upon any ban 
or trust company upon forms to be provided by the Commissioner in an amount 
equivalent to one half of such tax, plus a carrying charge of one half of one 
percent (4 of 1%): Provided, that any person using any tag so purchased after 
the first day of June in any such year without having first provided for the 
payment of such draft, shall be guilty of a misdemeanor. No further license 
plates shall be issued 'to any person executing such a draft after the due date 
of any such draft so long as such draft or any portion thereof remains unpaid. 
Any such draft being dishonored and not paid shall be subject to the penalties 
prescribed in G.S. 20-178 and shall be immediately turned over by the 
Commissioner to his duly authorized agents and/or the State Highway Patrol, 
to the end that this provision may be enforced. When the owner of the vehicles 
for which a draft has been given sells or transfers ownership to all vehicles 
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covered by the draft, such draft shall become payable immediately, and such 
vehicles shall not be transferred by the Department until the draft has been paid. 
Any one owner whose gross license amounts to more than two hundred dollars 
($200.00) but not more than four hundred dollars ($400.00) may also be permitted 
to sign a draft in accordance with the foregoing provisions of this section 
provided such owner makes application for the draft on or before February 1 
during the license renewal period. (1987, c. 407, s. 58; 1948, c. 726; 1945, c. 49, 
Boieepeua iC. 219,.S. 10; 1953;c. 192; 1967, ¢., 712.) 

§ 20-95. Licenses for less than a year. — Licenses issued on or after April 
1 of each year and before July 1 for all vehicles, except two-wheel trailers under 
1,500 a weight pulled by passenger cars, shall be three fourths of the 
annual fee. Licenses issued on or after July 1 and before October 1, except 
two-wheel trailers under 1,500 pounds iy aad pulled by passenger cars, shall 
be one half the annual fee. Licenses issued on or after October 1, except on 
two-wheel trailers under 1,500 pounds weight pulled by passenger cars, shall 
be one fourth of the annual fee. (1937, c. 407, s. 59; 1947, ¢. 914, s. 3.) 

§ 20-96. Overloading. — It is the intent of this section that every owner of 
a motor vehicle shall procure license in advance to cover the empty weight and 
maximum load which may be carried. Any owner failing to do so, and whose 
vehicle shall be found in operation on the highway over the weight for which 
such vehicle is licensed, shall pay the penalties prescribed in G.S. 20-118. 
Nonresidents operating under the provisions of G.S. 20-88 shall be subject to 
the additional tax provided in this section when their vehicles are operated in 
excess of the licensed weight or, regardless of the licensed weight, in excess of 
the maximum weight provided for in G.S. 20-118. Any resident or nonresident 
owner of a vehicle that is found in operation on a highway designated by the 
Board of Transportation as a light traffic highway, and along which signs are 
posted showing the maximum legal weight on said phic with a load in excess 
of the weight posted for said highway, shall be subject to the penalties provided 
in G.S. 20-118. Any person who shall willfully violate the provisions of this 
section shall be guilty of a misdemeanor in addition to being lable for the 
additional tax herein prescribed. 
Any peace officer who discovers a A te Eh ty vehicle being operated on 

the highways with an overload as described in this section or which is equipped 
with improper registration plates, or the owner of which is liable for any 
overload penalties or assessments applicable to the vehicle and due and unpaid 
for more than 80 days, is hereby authorized to seize said property-hauling vehicle 
and hold the same until the overload has been removed or proper registration 
plates therefor have been secured and attached thereto and the overloading 
penalty provided in this section and G.S. 20-118 has been paid. Any peace officer 
seizing a property-hauling vehicle under this provision, may, when PRCOE RAT 
store said vehicle and the owner thereof shall be responsible for all reasonable 
storage charges thereon. When any property-hauling vehicle is seized, held, 
unloaded or partially unloaded under this provision, the load or any part thereof 
shall be cared for by the owner or operator of the vehicle without any liability 
on the part of the officer or of the State or any municipality because of damage 
to or loss of such load or any part thereof. (19387, c. 407, s. 60; 1943, c. 726; 1949, 
mepea s:s;c. 1207, s. 442; c. 1253; 1951, c. 10138, ss. 1-3; 1953, c. 694, ss. 2, 3; 
meme 94. 8.9° 1957, c..65, s. 11; 1959, c..1264,.s. 5; 1973; ¢..507,,.s, 5.) 

Editor’s Note. — The 1973 amendment “State Highway Commission” in the fourth 
substituted “Board of Transportation’ for sentence of the first paragraph. 

§ 20-97. Taxes compensatory; no additional tax. — (a) All taxes levied 
under the provisions of this Article are intended as compensatory taxes for the 
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use and privileges of the public highways of this State, and shall be paid by the 
Commissioner to the State Treasurer, to be credited by him to the State highway 
fund; and no county or municipality shall levy any license or privilege tax upon 
the use of any motor vehicle licensed by the State of North Carolina, except that 
cities and towns may levy not more than one dollar ($1.00) per year upon any 
such vehicle resident therein: Provided, however, that cities and towns may levy, 
in addition to the one dollar ($1.00) per year, herein set forth, a sum not to exceed 
fifteen dollars ($15.00) per year upon each vehicle operated in such city or town 
as a taxicab. 

(b) No additional franchise tax, license tax, or other fee shall be imposed by 
the State against any franchise motor vehicle carrier taxed under this Article 
nor shall any county, city or town impose a franchise tax or other fee upon them, 
except that cities and towns may levy a license tax not in excess of fifteen dollars 
($15.00) per year on each vehicle operated in such city as a taxicab as provided 
in subsection (a) hereof. 

(c) In addition to the appropriation carried in the appropriations act there shall 
be appropriated to the Motor Vehicle Department the additional sum of fifteen 
thousand dollars ($15,000) from the State highway fund: Provided, that such 
additional sum shall be made available only in the event that the regular 
appropriation is insufficient and it shall be determined by the Director of the 
Budget that such additional amount is necessary to carry out the provisions of 
this Article. (1937, c. 407, s. 61; 1941, c. 36; 19438, c. 639, ss. 3, 4:) 

Editor’s Note. — For comment on the 1948 
amendment, see 21 N.C.L. Rev. 358. 

Municipalities are prohibited by this section 
from levying a license or privilege tax for use of 
its streets by motor trucks. C.D. Kenny Co. v. 
Town of Brevard, 217 N.C. 269, 7 S.E.2d 542 

(1940). 
Historical Background for Subsections (a) 

and (b). — See Victory Cab Co. v. City of 
Charlotte, 234 N.C. 572, 68 S.E.2d 433 (1951). 
May Not Impose Additional License Tax on 

Vehicles for Hire. — This section expressly 
prohibits a municipality from levying a license 
or privilege tax in excess of $1.00 upon the use 
of any motor vehicle licensed by the State, and 
must be construed with and operates as—an 
exception to, and limitation upon the general 
power to levy license and privilege taxes upon 
businesses, trades and professions granted by 
charter and former § 160-56, and provisions of 
a municipal ordinance imposing a license tax 
upon the operation of passenger vehicles for hire 
in addition to the $1.00 theretofore imposed by 
it upon motor vehicles generally, is void, nor may 
the additional municipal tax be sustained upon 
the theory that it is a tax upon the business of 
operating a motor vehicle for hire rather than 
ownership of the vehicle, since the word 
“business” and the word “use” as used in the 
sections mean the same thing. Cox v. Brown, 218 

N.C. 350, 11 S.E.2d 152 (1940). 
An examination of the legislative history of 

this section shows a fixed and unvarying 
legislative policy to curb the powers of 
municipalities in taxing motor vehicles of all 
kinds, including taxicabs. Victory Cab Co. v. City 
of Charlotte, 234 N.C. 572, 68 S.E.2d 483 (1951). 

In view of the limitations imposed by 
subsections (a) and (b) of this section fees 
collected by a city in excess of $16.00 for each 
cab may not be justified as items of revenue. 
Victory Cab Co. v. City of Charlotte, 234 N.C. 
572, 68 S.E.2d 433 (1951). 

Taxes Finance Construction and 
Maintenance of Highways. — The construction 
and maintenance of this State’s highways is 
financed, in part, by taxes based on the use of 
the highways by motor vehicles. Pilot Freight 
Carriers, Inc. v. Scheidt, 263 N.C. 737, 140 S.E.2d 
383 (1965). 

Those commissioned to sell license plates 
are not dealing in interstate commerce, but 
perform a general tax collecting effort, since 
this section and § 20-63 do not earmark the funds 
for any specific project or road, and not all of the 
tax even goes to the Department of Highways. 
Hodgson v. Hyatt Realty & Inv. Co., 353 F. Supp. 
1363 (M.D.N.C. 1973). 
Former Law. — For cases decided under the 

corresponding provisions of the former law, see 
State v. Fink, 179 N.C. 712, 103 S.E. 16 (1920); 
Southeastern Express Co. v. City of Charlotte, 
186 N.C. 668, 120 S.E. 475 (1923); State v. Jones, 
191 N.C. 371, 131 S.E. 734 (1926). 

_ § 20-98. Tax lien. — In the distribution of assets in case of receivership or 
insolvency of the owner against whom the tax herein provided is levied and in 
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the order of payment thereof, the State shall have priority over all other debts 
or claims except prior recorded liens or liens given by statute an express priority. 
(1937, c. 407, s. 62.) 

§ 20-99. Remedies for the collection of taxes. — (a) If any tax imposed by 
this Chapter, or any other tax levied by the State and payable to the 
Commissioner of Motor Vehicles, or any portion of such tax, be not paid within 
30 days after the same becomes due and payable, and after the same has been 
assessed, the Commissioner of Motor Vehicles shall issue an order under his 
hand and official seal, directed to the sheriff of any county of the State, 
commanding him to levy upon and sell the real and personal property of the 
taxpayer found within his county for the payment of the amount thereof, with 
the added penalties, additional taxes, interest, and cost of executing the same, 
and to return to the Commissioner of Motor Vehicles the money collected by 
virtue thereof within a time to be therein specified, not less than 60 days from 
the date of the order. The said sheriff shall, thereupon, proceed upon the same 
in all respects with like effect and in the same manner prescribed by law in 
respect to executions issued against property upon judgments of a court of 
record, and shall be entitled to the same fees for his services in executing the 
order, to be collected in the same manrer. Upon the issuance of said order to 
the sheriff, in the event the delinquent taxpayer shall be the operator of any 
common carrier of passengers or common carrier of property vehicle, the 
franchise certificate issued to such operator shall become null and void and shall 
be canceled by the Utilities Commissioner, and it shall be unlawful for any such 
common carrier of passengers or the operator of any common carrier of property 
vehicle to continue the operation under said franchise. 

(b) Bank deposits, rents, salaries, wages, and all other choses in action or 
property incapable of manual levy or delivery, hereinafter called the intangible, 
belonging, owing, or to become due to any taxpayer subject to any of the 
provisions of this Chapter, or which has been transferred by such taxpayer 
under circumstances ahich would permit it to be levied upon if it were tangible, 
shall be subject to attachment or garnishment as herein provided, and the person 
Owing said intangible, matured or unmatured, or having same in his possession 
or control, hereinafter called the garnishee, shall become liable for all sums due 
by the taxpayer under this Chapter to the extent of the amount of the intangible 
belonging, owing, or to become due to the taxpayer subject to the setoff of any 
matured or unmatured indebtedness of the taxpayer to the garnishee. To effect 
such attachment or garnishment the Commissioner of Motor Vehicles shall serve 
or cause to be served upon the taxpayer and the garnishee a notice as hereinafter 
provided, which notice may be served by any deputy or employee of the 
Commissioner of Motor Vehicles or by any officer having authority to serve 
summonses. Said notice shall show: 

(1) The name of the taxpayer and his address, if known; 
(2) The nature and amount of the tax, and the interest and penalties 

thereon, and the year or years for which the same were levied or 
assessed, and 

(3) Shall be a ae by a copy of this subsection, and thereupon the 
procedure shall be as follows: | 

If the garnishee has no defense to offer or no setoff against the 
taxpayer, he shall, within 10 days after service of said notice, answer 
the same by sending to the Commissioner of Motor Vehicles by 
registered mail a statement to that effect, and if the amount due or 
Ratoneing to the taxpayer is then due or subject to his demand, it shall 
be remitted to the Commissioner with said statement, but if said 
amount is to mature in the future, the statement shall set forth that 
fact and the same shall be paid to the Commissioner upon maturity, and 
any payment by the garnishee hereunder shall be a complete 
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extinguishment of any liability therefor on his part to the taxpayer. If 
the garnishee has any defense or setoff, he shall state the same in 
writing under oath, and, within 10 days after service of said notice, shall 
send two copies of said statement to the Commissioner by registered 
mail; if the Commissioner admits such defense or setoff, he shall so 
advise the garnishee in writing within 10 days after receipt of such 
statement and the attachment or garnishment shall thereupon be 
discharged to the amount required by such defense or setoff, and any 
amount attached or garnished hereunder which is not affected by suc 
defense or setoff shall be remitted to the Commissioner as above 
provided in cases where the garnishee has no defense or setoff, and 
with like effect. If the Commissioner shall not admit the defense or 
setoff, he shall set forth in writing his objections thereto and shall send 
a copy thereof to the garnishee within 10 days after receipt of the 
garnishee’s statement, or within such further time as may be agreed 
on by the garnishee, and at the same time he shall file a oo of said 
notice, a copy of the garnishee’s statement, and a copy of his objections 
thereto in the superior court of the county where the garnishee resides 
or does business where the issues made shall be tried as in civil actions. 

If judgment is entered in favor of the Commissioner of Motor 
Vehicles by default or after hearing, the garnishee shall become liable 
for the taxes, interest and penalties due by the taxpayer to the extent 
of the amount over and above any defense or setoff of the garnishee 
belonging, owing, or to become due to the taxpayer, but payments shall 
not be required aie amounts which are to become due to the taxpayer 
until the maturity thereof, nor shall more than ten percent (10%) of any 
taxpayer’s salary or wages be required to be paid hereunder in any one 
month. The garnishee may satisfy said judgment upon paying said 
amount, and if he fails to do so, execution may issue as provided by law. 
From any judgment or order entered upon such hearing either the 
Commissioner of Motor Vehicles or the garnishee may appeal as 
provided by law. If, before or after judgment, adequate security is filed 
for the payment of said taxes, interest, penalties, and costs, the 
attachment or garnishment may be released or execution stayed 
pending appeal, but the final judgment shall be paid or enforced as 
above provided. The taxpayer’s sole remedies to question his liabilit 
for said taxes, interest, and penalties shall be those provided in G.S. 
105-267, as now or hereafter amended or supplemented. If any third 
person claims any intangible attached or garnished hereunder and his 
lawful right thereto, or to any part thereof, is shown to the 
Commissioner, he shall discharge the attachment or garnishment to the 
extent necessary to protect such right, and if such right is asserted 
after the filing of said copies as aforesaid, it may be established by 
interpleader as now or hereafter provided by the General Statutes in 
cases of attachment and garnishment. In case such third party has no 
notice of proceedings hereunder, he shall have the right to file his 
petition under oath with the Commissioner at any time within 12 months 
after said intangible is paid to him and if the Commissioner finds that 
such party is lawfully entitled thereto or to any part thereof, he shall 
pay the same to such party as provided for refunds by G.S. 105-407 and 
if such payment is denied, said party may appeal from the 
determination of the Commissioner to the Superior Court of Wake 
County or to the superior court of the county wherein he resides or does 
business. The intangibles of a taxpayer shall be paid or collected 
hereunder only to the extent necessary to satisfy said taxes, interest, 
penalties, and costs. Except as hereinafter set forth, the remedy 

518 



§ 20-100 CH. 20. MOTOR VEHICLES § 20-101 

provided in this section shall not be resorted to unless a warrant for 
collection or execution against the taxpayer has been returned 
unsatisfied: Provided, however, if the Commissioner is of opinion that 
the only effective remedy is that herein provided, it shall not be 
necessary that a warrant for collection or execution shall be first 
returned unsatisfied, and in no case shall it be a defense to the remedy 
herein provided that a warrant for collection or execution has not been 
first returned unsatisfied: Provided, however, that no salary or wage 
at the rate of less than two hundred dollars ($200.00) per month, 
whether paid weekly or monthly, shall be attached or garnished under 
the provisions of this section. z 

(c) In addition to the remedy herein provided, the Commissioner of Motor 
Vehicles is authorized and empowered to make a certificate setting forth the 
essential particulars relating to the said tax, including the amount arse the 
date when the same was due and payable, the person, firm, or corporation 
chargeable therewith, and the nature of the tax, and under his hand and seal 
transmit the same to the clerk of the superior court of any county in which the 
delinquent taxpayer resides or has property; whereupon, it shall be the duty of 
the clerk of the superior court of the county [to] record the certificate in the same 
manner as a judgment, and execution may issue thereon with the same force 
and effect as an execution upon any other judgment of the superior court; said 
tax shall become a lien on realty only from the date of the docketing of such 
certificate in the office of the clerk of the superior court and on personalty only 
from the date of the levy on such personalty and upon execution thereon no 
homestead or personal property exemption shall be allowed. 

(d) The remedies herein given are cumulative and in addition to all other 
remedies provided by law for the collection of said taxes. 

(e) The provisions, procedures, and remedies provided in this section shall be 
applicable to the collection of penalties imposed under the provisions of G.S. 
20-96, 20-118, or any other provisions of this Chapter imposing a tax or penalty 
for operation of a vehicle in excess of the weight limits provided in this Spee 
and the Commissioner is authorized to collect such taxes or penalties by the use 
of the procedure established in subsections (a), (b), (c) and (d) of this section. 
(1937, c. ot §./03; 1945,.c. 576, s:»4; 1951,.c. 819,.s..1; 1955, c..554,-8,,10>1971, 
P5288: 12. 

Editor’s Note. — Section 105-407, referred to 
in this section, was transferred to § 105-267.1 by 
Session Laws 1971, c. 806, s. 2. 

§ 20-100. Vehicles junked or destroyed by fire or collision. — Upon 
satisfactory proof to the Commissioner that any motor vehicle, duly licensed, 
has been completely destroyed by fire or collision, or has been junked and 
completely dismantled so that the same can no longer be operated as a motor 
vehicle, the owner of such vehicle may be allowed on the purchase of a new 
license for another vehicle a credit equivalent to the unexpired proportion of the 
cost of the original license, dating from the first day of the next month after 
the date of such destruction. (1937, c. 407, s. 64; 1939, c. 369, s. 1.) 

§ 20-101. For-hire vehicles to be marked. — Al] motor vehicles licensed as 
common carriers or contract carriers of passengers or property and all exempt 
for-hire motor carriers shall have printed on each side of the vehicle in letters 
not less than three inches in height the name and home address of the owner, 
the certificate number, permit number, or exemption number under which said 
vehicle is operated, and such other identification as may be required and 
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ape) by the Utilities Commission. (1987, c. 407;s. 65; 1951, c. 819, s. 1; 1967, 
CellsZ 

Not Applicable to Taxicab Which Seats Nine opinion of Attorney General to Mr. W. Vance 
or Fewer Passengers and Is Not Operated on McCown, 41 N.C.A.G. 547 (1971). 
a Regular Route or between Termini. — See 

Part 8. Anti-Theft and Enforcement Provisions. 

§ 20-102. Report of stolen and recovered motor vehicles. — Every sheriff, 
chief of police, or peace officer upon receiving reliable information that an 
vehicle registered hereunder has been stolen shall immediately report such theft 
to the Department. Any said officer upon receiving information that any vehicle, 
which he has previously reported as stolen, has been recovered, shall 
immediately report the fact of such recovery to the Department. (1937, c. 407, 
s. 66.) 

§ 20-102.1. False report of theft or conversion a misdemeanor. — A person 
who knowingly makes to a peace officer or to the Department a false report of 
the theft or conversion of a motor vehicle shall be guilty of a misdemeanor, 
punishable within discretion of the court. (1963, c. 1088.) 

§ 20-103. Reports by owners of stolen and recovered vehicles. — The owner, 
or person having a lien or encumbrance upon a registered vehicle which has been 
elon or embezzled, may notify the Department of such theft or embezzlement, 
but in the event of an cmbmelenedt may make such report only after having 
procured the issuance of a warrant for the arrest of the person charged with 
such embezzlement. Every owner or other person who has given any such notice 
must notify the Department of the recovery of such vehicle. (1937, c. 407, s. 67.) 

§ 20-104. Action by Department on report of stolen or embezzled vehicles. 
— (a) The Department, upon receiving a report of a stolen or embezzled vehicle 
as hereinbefore provided, shall file and appropriately index the same and shall 
immediately suspend the registration of the vehicle so reported, and shall not 
transfer the registration of the same until such time as it is notified in writing 
that such vehicle has been recovered. 

(b) The Department shall at least once each month compile and maintain at 
its headquarters office a list of all vehicles which have been stolen or embezzled 
or recovered as reported to it during the preceding month, and such lists shall 
be open to inspection by any peace officer or other persons interested in any such 
vehicle. (19387, c. 407, s. 68.) 

§ 20-105: Repealed by Session Laws 1973, c. 1330, s. 39. 

Cross Reference. — For present provisions as 
to unauthorized use of a conveyance, see § 
14-72.2. 

_ § 20-106. Receiving or transferring stolen vehicles. — Any person who, with 
intent to procure or pass title to a vehicle which he knows or has reason to believe 
has been stolen or unlawfully taken, receives or transfers possession of the same 
from or to another, or who has in his possession any vehicle which he knows 
or has reason to believe has been stolen or unlawfully taken, and who is not an 
officer of the law engaged at the time in the performance of his duty as such 
officer, is guilty of a felony. (1987, c. 407, s. 70.) 
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Cross Reference. — As to penalty for a 
violation of this Article declared to constitute a 
felony, see § 20-177. 

§ 20-106.1. Fraud in connection with rental of motor vehicles. — Any 
erson with the intent to defraud the owner of any motor vehicle or a person 

in lawful possession thereof, who obtains possession of said vehicle by agreeing 
in writing to pay a rental for the use of said vehicle, and further agreeing in 
writing that the said vehicle shall be returned to a certain place, or at a certain 
time, and who willfully fails and refuses to return the same to the place and at 
the time specified, or who secretes, converts, sells or attempts to sell the same 
or any part thereof shall be guilty of a felony. (1961, c. 1067.) 

§ 20-107. Injuring or tampering with vehicle. — (a) Any person who either 
individually or in association with one or more other persons willfully injures 
or tampers with any vehicles or breaks or removes any part or parts of or from 
a vehicle without the consent of the owner is guilty of a misdemeanor, and upon 
conviction shall be punished by a fine or imprisonment, or both, in the discretion 
of the court. 

(b) Any person who with intent to steal, commit any malicious mischief, injury 
or other crime, climbs into or upon a vehicle, whether it is in motion or at rest, 
or with like intent attempts to manipulate any of the levers, starting mechanism, 
brakes, or other mechanism or device of a vehicle while the same is at rest and 
unattended or with like intent sets in motion any vehicle while the same is at 
rest and unattended, is guilty of a misdemeanor, and upon conviction shall be 
punished by a fine or imprisonment, or both, in the discretion of the court. (1937, 
S220, S. 11; 1965, c. 621, s. 1.) 

§ 20-108. Vehicles without manufacturer’s numbers. — Any person who 
knowingly buys, receives, disposes of, sells, offers for sale, conceals, or has in 
his possession any motor vehicle, or engine or transmission removed from a 
motor vehicle, from which the manufacturer’s serial or engine number or other 
distinguishing number or identification mark or number placed thereon under 
assignment from the Department has been removed, defaced, covered, altered, 
or destroyed for the purpose of concealing or misrepresenting the identity of 
said motor vehicle or engine is guilty of a misdemeanor, and upon conviction 
shall be punished by a fine of not more than one thousand dollars ($1,000) or 
imprisonment, or both, in the discretion of the court. (1937, c. 407, s. 72; 1965, 
ens. 2 lio, Cc. 1149, ss. 1, 2.) 

Editor’s Note. — The 1973 amendment _ the section and “of not more than one thousand 
inserted “‘or transmission” near the beginning of _ dollars ($1,000)’’ near the end of the section. 

§ 20-109. Altering or changing engine or other numbers. — (a) It shall be 
unlawful and constitute a misdemeanor for: 

(1) Any person to ilies deface, destroy, remove, cover, or alter the 
manufacturer’s serial number, transmission number, or engine 
number; or 

(2) Any vehicle owner to knowingly permit the defacing, removal, 
destroying, covering, or alteration of the serial number, transmission 
number, or engine number; or 

(8) Any person except a licensed vehicle manufacturer as authorized by law 
to ake or stamp any serial number, transmission number, or engine 
number upon a vehicle, other than one assigned thereto by the 
Department; or 
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(4) Any vehicle owner to knowingly permit the placing or stamping of an 
serial number or motor number upon a motor vehicle, except suc 
numbers as assigned thereto by the Department. _ 

A violation of this subsection shall be punishable by a fine or imprisonment 
not to exceed two years, or both, in the discretion of the court. 

(b) It shall be unlawful and constitute a felony for: 
(1) Any person, with intent to conceal or misrepresent the true identity of 

the vehicle, to deface, destroy, remove, cover, alter, or use any serial 
or motor number assigned to a vehicle by the Department; or ° 

(2) Any vehicle owner, with intent to conceal or misrepresent the true 
identity of the vehicle, to permit the defacing, destruction, removal, 
covering, alteration, or use of a serial or motor number assigned to a 
vehicle by the Department; or ‘ 

(3) Any vehicle owner, with the intent to conceal or misrepresent the true 
identity of a vehicle, to permit the defacing, destruction, removal, 
covering, alteration, use, gift, or sale of any manufacturer’s serial 
number, serial number plate, or any part or parts of a vehicle containing 
the serial number or portions of the serial number. 

A violation of this subsection shall be punishable by a fine of not less than 
two thousand dollars ($2,000) or imprisonment for not more than five years, or 
both, in the discretion of the court. (19387, c. 407, s. 73; 1943, c. 726; 1953, c. 216; 
1965) 'c. 621, ‘Ss; 3;"1967F 449 1975, c= 2089.) 

Editor’s Note. — The 1973 amendment 

rewrote this section. 

§ 20-109.1. Surrender of titles to salvage vehicles. — (a) A vehicle shall be 
deemed to be a salvage vehicle: 

(1) When an insurance company as a result of having paid a total loss claim 
acquires title to a vehicle, and obtains possession or control of a vehicle, 
for any cause other than theft; or 

(2) When an insurance company has acquired title to and obtains possession 
of a vehicle in settlement of a theft loss claim, and upon recovery of 
the vehicle it is determined that the vehicle has been damaged to the 
extent that it would be considered a total loss under the provisions of 
comprehensive and collision insurance. 

If the salvage vehicle was registered in North Carolina, or if the loss or 
damages occurred in North Carolina, or if the sale of the salvage vehicle takes 
place in North Carolina then the insurance company shall, within three days 
after sale of the salvage vehicle, forward to the Department of Motor Vehicles 
the certificate of title or the comparable ownership document issued by the 
jurisdiction wherein the vehicle was last registered. The certificate of title or 
comparable ownership document shall be properly assigned to the insurance 
company by the vehicle owner and the insurance company shall execute an 
assignment of title designating the purchaser. Subsequent transfers of 
ownership shall be on forms provided by the Department; and such forms shall 
be mailed by the Department to the purchaser at the address furnished in the 
assignment of title from the insurance company. The forms shall be considered 
as proof of ownership for the purpose of G.S. 20-61. In the event the salvage 
vehicle is rebuilt, an application for reissuance of the title shall be made on a 
form prescribed by the Department, and the application shall be accompanied 
by such supporting information as the Department may require. 

(b) Any person acquiring or having possession of any salvage vehicle, 
regardless of the source and conditions of acquisition, shall immediately forward 
to the Department the certificate of title or comparable ownership document 
issued by the jurisdiction wherein the vehicle was last registered, with properly 
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executed assignments and reassignments of such title or ownership document. 
Subsequent transfers of ownership and reissuance of the title shall be as 
provided for in subsection (a) hereof. 

(c) It shall be unlawful for any person, other than a law-enforcement officer 
in the performance of his official duties, to operate any rebuilt salvage vehicle 
on a street or highway prior to the application for reissuance of title being 
accepted and approved by the Department. 

(d) A violation of any provision of this section shall constitute a misdemeanor 
punishable by a fine of not less than one hundred dollars ($100.00) or 
imprisonment for not more than two years, or both, in the discretion of the court. 
ience1UJ0,.S;.1.) 

§ 20-110. When registration shall be rescinded. — (a) The Department shall 
rescind and cancel the registration of any vehicle which the Department shall 
‘Athan is unsafe or unfit to be operated or is not equipped as required by 
aw. 
(b) The Department shall rescind and cancel the registration of any vehicle 

whenever the person to whom the registration card or registration number 
plates therefor have been issued shall make or permit to be made any unlawful 
igs of the said card or plates or permit the use thereof by a person not entitled 
thereto. 

(c) The Department shall rescind and cancel the license of any dealer to whom 
such license has been issued when such dealer allows his registration number 
plates to be used for other than demonstration purposes except as provided by 
G.S. 20-79, fails to carry out the provisions of G.S. 20-79 and 20-82, or is convicted 
of a felony. 

(d) The Department shall rescind and cancel the certificate of title to any 
vehicle which has been erroneously issued or fraudulently obtained or is 
unlawfully detained by anyone not entitled to possession. 

(e) The Department shall rescind and cancel the license and dealer plates 
issued to any person when it is found that false or fraudulent statements have 
been made in the application for the same, and when and if it is found that the 
qppicant does not not have a bona fide place of business as provided by this 

rticle. 
(f) The Department shall rescind and cancel the dealer’s license and dealer’s 

license plates issued to any person who knowingly delivers a certificate of title 
to a vehicle purchased from him which does not show a proper or correct transfer 
of ownership or who willfully fails to deliver proper certificate of title to a motor 
vehicle sold by him. 

(zg) The Department shall rescind and cancel the registration plates issued to 
a common carrier of passengers or property which has been secured by such 
common carrier as provided under G.S. 20-50 when the license is being used on 
a vehicle other than the one for which it was issued or which is being used by 
the lessor-owner after the lease with such lessee has been terminated. 

(h) The Department may rescind and cancel the registration or certificate of 
title on any vehicle on the grounds that the application therefor contains any 
false or fraudulent statement or that the holiek of the certificate was not 
entitled to the issuance of a certificate of title or registration. 

(i) The Department may rescind and cancel the registration or certificate of 
title of any vehicle when the Department has reasonable grounds to believe that 
the vehicle is a stolen or embezzled vehicle, or that the granting of registration 
or the issuance of certificate of title constituted a fraud against the rightful 
Owner or person having a valid lien upon such vehicle. 

(j) The Department may rescind and cancel the registration or certificate of 
title of any vehicle on the grounds that the registration of the vehicle stands 
Suspended or revoked under the motor vehicle laws of this State. 
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(k) The Department shall rescind and cancel 4 certificate of title when the 
Department finds that such certificate has been used in connection with the 
registration or sale of a vehicle other than the vehicle for which the certificate 
was issued. (1937, c. 407, s. 74; 1945, c. 576, s. 5; 1947, c. 220, s. 4; 1951, c. 985, 
SLs eto le SAAt L955, c./294,.8. LatGvoow ss i) 

§ 20-111. Violation of registration provisions. — It shall be unlawful for 
any person to commit any of the following acts: 

1) To operate or for the owner thereof knowingly to permit the operation 
upon a highway of any vehicle, trailer, or semitrailer required to be 
registered and which is not registered or for which a certificate of title 
has not been issued, or which does not have attached thereto and 
displayed thereon the registration number plate or plates assigned 
thereto by the Department for the current registration year, subject 
to the provisions of G.S. 20-64 and 30.-72a) and the exemptions 
mentioned in G.S. 20-65 and 20-79. 

(2) To display or cause or permit to be displayed or to have in possession 
any registration card, certificate of title or registration number plate 
knowing the same to be fictitious or to have been canceled, revoked, 
suspended or altered, or to wilfully display an expired license or 
registration plate on a vehicle knowing the same to be expired. 

(3) The giving, lending, or borrowing of a license plate for the purpose of 
using same on some motor vehicle other than that for which issued shall 
make the giver, lender, or borrower guilty of a misdemeanor, and upon 
conviction he shall be fined not more than fifty dollars ($50.00), or 
imprisoned not more than 30 days. Where license plate is found bein 
improperly used, such plate or plates shall be revoked or canceled, an 
new license plates must be purchased before further operation of the 
motor vehicle. 

(4) To fail or refuse to surrender to the Department, upon demand, any title 
certificate, registration card or registration number plate which has 
been suspended, canceled or revoked as in this Article provided. 

(5) To use a false or fictitious name or address in any application for the 
registration of any vehicle or for a certificate of title or for any renewal 
or duplicate thereof, or knowingly to make a false statement or 
knowingly to conceal a material fact or otherwise commit a fraud in 
any such application. A violation of this subdivision shall constitute a 
misdemeanor punishable in the discretion of the court not to exceed two 
ears. 

(6) To give, lend, sell or obtain a certificate of title for the purpose of such 
certificate being used for any purpose other than the registration, sale, 
or other use in connection with the vehicle for which the certificate was 
issued. Any person violating the provisions of this subdivision shall be 
guilty of a misdemeanor. (19387, c. 407, s. 75; 1948, c. 592, s. 2; 1945, ce. 
016, Ss. 6; c. 635; 1949, c. 360;.1955, ¢..294,'ss-2; 1961, cxB6Qnees 

The maximum punishment for a violation of Applied in State v. Green, 266 N.C. 785, 147 
this section or 8 20-63 would be that prescribed §.F.2d 377 (1966). 
by 8 20-176(b), namely, a fine of not more than Cited in State v. White, 3 N.C. App. 31, 164 
$100.00 or imprisonment in the county or S.F.2d 36 (1968). 
municipal jail for not more than 60 days, or both 
such fine and imprisonment. State v. Tolley, 271 
N.C. 459, 156 S.E.2d 858 (1967). 

§ 20-112. Making false affidavit perjury. — Any person who shall 
knowingly make any false affidavit or shall cpa a) swear or affirm falsely 
to any matter or thing required by the terms of this Article to be sworn or 
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affirmed to shall be guilty of perjury, and upon conviction shall be punishable 
by a fine and imprisonment as other persons committing perjury are punishable. 
(1937, c. 407, s. 76.) 

Cross References. — As to punishment for _ in event of conviction of perjury or the making 
perjury, see § 14-209. As to revocation of license of false affidavits, etc., see § 20-17. 

§ 20-113. Licenses protected. — No person, partnership, association or 
corporation shall maintain an office or place of business in which or through 
which persons desiring transportation for themselves or their baggage are 
brought into contact by advertisement or otherwise with persons owning or 
operating motor vehicles and willing to transport other persons, or baggage, for 
compensation, or on a division of expense basis, unless the owner or operator 
of such motor vehicles furnishing the transportation has qualified under the tax 
rovisions of this Article for the class of service he holds himself out to perform. 
1937, c. 407, s. 77.) 

§ 20-114. Duty of officers; manner of enforcement. — (a) For the purpose 
of enforcing the provisions of this Article, it is hereby made the duty of every 
police officer of any incorporated city or village, and every sheriff, deputy 
sheriff, and all other lawful officers of any county to arrest within the limits 
of their jurisdiction any person known personally to any such officer, or upon 
the sworn information of a creditable witness, to have violated any of the 
provisions of this Article, and to immediately bring such offender before an 
magistrate or officer having jurisdiction, and any such person so arrested afatt 
have the right of immediate trial, and all other rights given to any person 
arrested for having committed a misdemeanor. Every officer herein named who 
shall neglect or refuse to carry out the duties imposed by this Chapter shall be 
liable on his official bond for such neglect or refusal as provided by law in like 
cases. 

(b) It shall be the duty of all sheriffs, police officers, deputy sheriffs, deputy 
police officers, and all other officers within the State to cooperate with and 
render all assistance in their power to the officers herein provided for, and 
nothing in this Article shall be construed as relieving said sheriffs, police 
officers, deputy sheriffs, deputy police officers, and other officers of the duties 
imposed on them by this Chapter. 

(c) It shall also be the duty of every sheriff of every county of the State and 
of every police or peace officer of the State to make immediate report to the 
Commissioner of all motor vehicles reported to him as abandoned or that are 
seized by him for being used for illegal transportation of intoxicating liquors 
or other unlawful purposes, and no motor vehicle shall be sold by any sheriff, 
police or peace officer, or by any person, firm or corporation claiming a 
mechanic’s or storage lien, or under judicial proceedings, until notice on a form 
approved by the Commissioner shall have been given the Commissioner at least 
20 days before the date of such sale. (1937, c. 407, s. 78; 1948, c. 726; 1967, c. 
862; 1971, c. 528, s. 13.) 

§ 20-114.1. Willful failure to obey traffic officer; firemen as traffic 
officers. — (a) No person shall willfully fail or refuse to comply with any lawful 
order or direction of any law-enforcement officer invested by law with authority 
to direct, control or regulate traffic, which order or direction related to the 
control of traffic. 

(b) In addition to other law-enforcement officers, uniformed regular and 
volunteer firemen may direct traffic and enforce traffic laws and ordinances at 
the scene of fires in connection with their duties as firemen, and uniformed 
regular and volunteer members of a rescue squad may direct and enforce traffic 
laws and ordinances at the scene of accidents in connection with their duties. 
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Except as herein provided, firemen and members of rescue squads shall not be 
considered law-enforcement officers. (1961, c. 879; 1969, c. 59.) 

Quoted in Bland v. City of Wilmington, 278 
N.C. 657, 180 S.E.2d 813 (1971). 

Part 9. The Size, Weight, Construction and Equipment of Vehicles. 

§ 20-115. Scope and effect of regulations in this title. — It shall be unlawful 
and constitute a misdemeanor for any person to drive or move or for the owner 
to cause or knowingly permit to be driven or moved on any highway any vehicle 
or vehicles of a size or weight exceeding the limitations stated in this title, or 
any vehicle or vehicles which are not so constructed or equipped as required in 
this title, or the rules and regulations of the Board of Transportation adopted 
pursuant thereto and the maximum size and weight of vehicles herein specified 
shall be lawful throughout this State, and local authorities shall have no power 
or authority to alter said limitations except as express authority may be granted 
in this Article. (1937, c. 407, s. 79; 1973, c. 507, s. 5.) 

Editor’s Note. — The 1973 amendment 
substituted “Board of Transportation” for 
“Commission.” 

§ 20-116. Size of vehicles and loads. — (a) The total outside width of any 
vehicle or the load thereon shall not exceed 96 inches, except as otherwise 
provided in this section: Provided that when hosgheads of tobacco are being 
transported, a tolerance of five inches shall be allowed. 

(b) No passenger-type vehicle shall be operated on any highway with any load 
carried thereon extending beyond the line of the fenders on the left side of such 
vehicle nor extending more than six inches beyond the line of the fenders on the 
right side thereof. 

(c) No vehicle, unladen or with load, shall exceed a height of 13 feet, six inches. 
Provided, however, that neither the State of North Carolina nor any agency or 
subdivision thereof, nor any person, firm or corporation, shall be required to 
raise, alter, construct or reconstruct any underpass, wire, pole, trestle, or other 
structure to permit the passage of any vehicle having a height, unladen or with 
load, in excess of 12 feet, six inches. Provided further, that the operator or owner 
of any vehicle having an overall height, whether unladen or with load, in excess 
of 12 feet, six inches, shall be liable for damage to any structure caused by such 
vehicle having a height in excess of 12 feet, six inches. The term “automobile 
transport” as used in this subsection shall mean only vehicles engaged 
exclusively in transporting automobiles, trucks and other commercial vehicles. 

(d) A vehicle having two axles shall not exceed 35 feet in length of extreme 
overall dimensions inclusive of front and rear bumpers. A vehicle having three 
axles shall not exceed 40 feet in length overall of dimensions inclusive of front 
and rear bumpers. A truck-tractor and semitrailer shall be regarded as two 
vehicles for the purpose of determining lawful length and license taxes. 

(e) No combination of vehicles coupled together shall consist of more than two 
units and no such combination of vehicles shall exceed a total length of 55 feet 
inclusive of front and rear bumpers, subject to the following exceptions: Said 
length limitation shall not apply to vehicles operated in the daytime when 
transporting poles, pipe, machinery or other objects of a structural nature which 
cannot readily be dismembered, nor to such vehicles transporting such objects 
ys Salse at nighttime by a public utility when required for emergency repair 
of public service facilities or properties, but in respect to such night 
transportation every such vehicle and the load thereon shall be equipped with 
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a sufficient number of clearance lamps on both sides and marker lamps upon 
the extreme ends of said projecting load to clearly mark the dimensions of such 
load: Provided, that wreckers in an emergency may tow a combination tractor 
and trailer to the nearest feasible point for repair and/or storage: Provided, that 
the Board of Transportation shall have authority to designate any highways 
iat the State system as light-traffic roads when, in the opinion of the Board 
of Transportation, such roads are inadequate to carry and will be injurious] 
affected by the maximum load, size, and/or width of trucks or buses using Bich 
roads as herein provided for, and all such roads so designated shall be 
conspicuously posted as light-traffic roads and the maximum load, size and/or 
width authorized shall be displayed on proper signs erected thereon. Provided, 
however, that a combination of a house trailer used as a mobile home, together 
with its towing vehicle, shall not exceed a total length of 55 feet exclusive of 
front and rear bumpers. The operation of any vehicle whose gross load, size 
and/or width exceed the maximum shown on such signs over the roads thus 
posted shall constitute a misdemeanor: Provided further, that no standard 
concrete highway, or other highway built of material of equivalent durability, 
and not less than 18 feet in width, shall be designated as a light-traffic road: 
Provided further, that the limitations placed on any road shall not be less than 
eighty percent (80%) of the standard weight, unless there shall be available an 
alternate improved route of not more than twenty percent (20%) increase in the 
distance; provided, however, that such restriction of limitations shall not apply 
to any county road, farm-to-market road, or any other road of the secondary 
system: Provided further, that the said limitation that no combination of vehicles 
coupled together shall consist of more than two units shall not apply to trailers 
not exceeding three in number drawn by a motor vehicle used by municipalities 
for the removal of domestic and commercial refuse and street rubbish, but such 
combination of vehicles shall not exceed a total length of 50 feet inclusive of 
front and rear bumpers. Provided further, that the said limitation that no 
combination of vehicles coupled together shall consist of more than two units 
shall not apply to a combination of vehicles coupled together by a saddle mount 
device used to transport motor vehicles in a driveaway service when no more 
than two saddle mounts are used and provided further that equipment used in 
said combination is approved by the safety regulations of the Interstate 
Commerce Commission and the safety regulations of the North Carolina 
Department of Motor Vehicies and the Board of Transportation. 

(f) The load upon any vehicle operated alone, or the load upon the front vehicle 
of a combination of vehicles, shall not extend more than three feet beyond the 
front wheels of such vehicle or the front bumper of such vehicle, if it is equipped 
with such a bumper. 

(g) No vehicle shall be driven or moved on any highway unless such vehicle 
is so constructed or loaded as to prevent any of its load from dropping, sifting, 
leaking, or otherwise escaping therefrom, except that sand may be dropped for 
the purpose of securing traction, or water or other substance may be sprinkled 
on a roadway in cleaning or maintaining such roadway. 

Trucks, trailers or other vehicles when loaded with rock, gravel, stone or other 
similar substances which could blow, leak, sift or drop shall not be driven or 
moved on any highway unless the height of the load against all four walls does 
not extend above a horizontal line six inches below their tops when loaded at 
the loading point, or if not so loaded, unless the load shall be securely covered 
by tarpaulin or some other suitable covering, or unless it is otherwise 
constructed so as to prevent any cf its load from dropping, sifting, leaking, 
blowing, or otherwise escaping therefrom. 

Provided this section shall not be applicable to or in any manner restrict the 
transportation of poultry or livestock or silage or other feed grain used in the 
feeding of poultry or livestock. 
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(h) Wherever there exist two highways of the primary State peg system 
of approximately the same distance between two or more points, the Board of 
Transportation shall have authority when in the opinion of the Board of 
Transportation, based upon engineering and traffic investigation, safety will be 
PEP mioles or the public interest will be served thereby, to designate one of said 
ighways the “truck route” between said points, and to prohibit the use of the 

other highway by heavy trucks or other vehicles of a gross vehicle weight or 
axle load limit in excess of a designated maximum. In such instances the 
highways so selected for heavy vehicle traffic shall be so designated as ‘“‘truck 
routes” by signs conspicuously posted thereon, and the highways upon which 
heavy vehicle traffic is prohibited shall likewise be so designated by signs 
conspicuously posted thereon showing the maximum gross vehicle weight or 
axle load limits authorized for said highways. The operation of any vehicle whose 
gross vehicle weight or axle load exceeds the maximum limits shown on such 
signs over the highway thus posted shall constitute a misdemeanor: Provided, 
that nothing herein shall prohibit a truck or other motor vehicle whose gross 
vehicle weight or axle load exceeds that prescribed for such highways from 
using such highway when the destination of such vehicle is located solely upon 
Cai venae road or street: Provided, further, that nothing herein shall prohibit 
passenger vehicles or other light vehicles from using any highways so 
designated for heavy truck traffic. 

(i) Repealed by Session Laws 1978, c. 1380, s. 39. 

(j) Self-propelled grain combines or other farm equipment self-propelled or 
otherwise, not exceeding 18 feet in width may be operated on any highway, 
except a highway or section of highway that is a part of the National chaitiel 
of Interstate and Defense Hearn and provided, that such combines or 
a haat may be operated on numbered federal or State highways exclusive 
of the Interstate System, only by special permit as provided in G.S. 20-119; 
permits issued in compliance with GS. 20-119 for equipment covered under this 
section may be on an annual basis and shall expire on January 1 of the year next 
following the year of issuance: Provided, further, that all such combines or 
equipment which exceed 10 feet in width may be so operated only under the 
following conditions: 

(1) Said equipment may only be so operated during daylight hours; and 
(2) Said equipment must display a red flag on front and rear, said flags shall 

not be smaller than three feet wide and four feet long and be attached 
to a stick, pole, staff, etc., not less than four feet long and shall be so 
attached to said equipment as to be visible from both directions at all 
times while being operated on the public highway for not less than 300 
feet; and said equipment shall travel only on routes designated by the 
special permit required under this section and for distances not to 
exceed 10 miles; and 

(3) Equipment covered by this section requiring special permit to be 
operated on permissible or designated highways, which by necessity 
must travel more than 10 miles or where by nature of the terrain or 
obstacles the flags referred to in subdivision (2) are not visible from 
both directions for 300 feet at any point along the proposed route, must 
be preceded at a distance of 300 feet and followed at a distance of 300 
feet by a flagman either on foot or in a vehicle. Each flagman must 
carry and display, by hand or mounted on his vehicle, a red flag, not 
smaller than three feet wide and four feet long. Said flag shall be 
attached to a stick, pole, staff, etc., not less than three feet long and 
every such piece of equipment so operated shall carry and display at 
least one red flag not less than three feet wide and four feet long. 
Equipment to be operated for a distance in excess of 10 miles may not 
be so operated on Sundays, or holidays; and 
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(4) Every such piece of equipment so operated shall operate to the right of 
the center line when meeting traffic coming from the opposite direction 
and at all other times when possible and practical. 

(5) Violation of this section shall not constitute negligence per se. 
(k) Nothing in this section shall be construed to prevent the operation of 

passenger buses having an overall width of 102 inches, exclusive of safety 
equipment, upon the highways of this State which are 20 feet or wider and that 
are designated as the State primary system, or as municipal streets, when, and 
not until, the federal law and regulations thereunder permit the operation of 
passenger buses having a width of 102 inches or wider on the National System 
of Interstate and Defense Highways. (1987, c. 246; c. 407, s. 80; 19438, ¢. 213, s. 
uamo teen, S. 1; 1947, c, 844: 195], c:.495, s. 1; c. 733} 1953, ce 682" 1107- 
1955, c. 296, s. 2; c. 729; 1957, c. 65, s. 11; ec. 498, 1188, 1190; 1959, c. 559; 1963, 
ern ts OL, SS. 1, 2-.¢.. 102, S. 4; c. 1027, s..1; 1965, c. 471° 1967, ¢. 24's. 
4; c. 710; 1969, cc. 128, 880; 1971, cc. 128, 680, 688, 1079; 1973, c. 507, s. 5; c. 546; 
c. 1330, s. 39.) 

Local Modification. — City of Charlotte: 
1955, c. 317. 

Editor’s Note. — The first 1973 amendment 
substituted “Board of Transportation” for 
“State Highway Commission,” for 
“Commission” and for “North Carolina State 
Highway Commission” in subsections (e) and (h). 

The second 1973 amendment added “‘or silage 
or other feed grain used in the feeding of poultry 
or livestock” at the end of subsection (g). 

The third 1973 amendment _ repealed 
subsection (i), relating to electric trackless 

trolley coaches. 
Height of Vehicle. — See Dennis v. City of 

Albemarle, 242 N.C. 263, 87 S.E.2d 561 (1955). 
This section, prohibiting the extension of 

any part of the load of a passenger vehicle 
beyond the line of the fenders on the left side of 
such vehicle, imposes 2 duty for the safety of 
other vehicles on the highway, and is not 
conclusive on the question of contributory 
negligence of a passenger riding on the running 
board, with none of his body extending beyond 
the line of the fenders, who is injured by the 
negligent operation of another vehicle. 
Roberson v. Carolina Taxi Serv., 214 N.C. 624, 
200 S.E. 363 (1939). 
Transporting Pole in Daytime without 

Special Permit Is Not Negligence Per Se. — 
Vehicles transporting poles in the daytime are 
exempt from the requirements of subsection (e) 
of this section, and therefore during the daytime 
it is not negligence per se to transport without 
a special permit a 40-foot pole on a trailer. Ratliff 
v. Duke Power Co., 268 N.C. 605, 151 S.E.2d 641 
(1966). 

Subsection (g) Does Not Require the Peak of 
a Load on a Truck, Trailer or Other Vehicle 
to Be Six Inches below a Horizontal Line Six 
Inches below the Top of All Four Sidewalls. — 
See opinion of Attorney General to Colonel 
Edwin C. Guy, North Carolina State Highway 
Patrol, 41 N.C.A.G. 708 (1972). 

Proviso to Subsection (g) Does Not Apply to 
Transportation of Empty, Unloaded Poultry 
Containers. — See opinion of Attorney General 
to Mr. Broxie Nelson, Raleigh City Attorney, 43 
N.C.A.G. 340 (1974). 

Evidence Insufficient to Sustain Violation 
of Subsection (j). — The defendant’s contention 
that the plaintiff violated subsection (j) of this 
section, which constitutes negligence per se, was 
untenable because there was no evidence in the 
record that the plaintiff's combine exceeded 10 
feet in width so as to bring the case within the 
purview of subsection (j), where the plaintiff's 
evidence, taken in the light most favorable to 
him, showed that the combine was nine feet 11 

inches in width while being moved upon the road 
and the defendant’s evidence tended only to 
show the width of the combine when in actual 
operation and not when being moved along the 
highway. Furr v. Overcash, 254 N.C. 611, 119 
S.E.2d 465 (1961). 

Quoted in Lyday v. Southern Ry., 253 N.C. 
687, 117 S.E.2d 778 (1961). 

Cited in Hobbs v. Drewer, 226 N.C. 146, 37 
S.E.2d 121 (1946); State Hwy. Comm’n v. Raleigh 

Farmers Mkt., Inc., 263 N.C. 622, 189 S.E.2d 904 

(1965). 

§ 20-117. Flag or light at end of load. — Whenever the load on any vehicle 
shall extend more than four feet beyond the rear of the bed or body thereof, 
there shall be displayed at the end of such load, in such position as to be clearly 
visible at all times from the rear of such load, a red flag not less than 12 inches 
both in length and width, except that between one-half hour after sunset and 
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one-half hour before sunrise there shall be displayed at the end of any such load 
a red light plainly visible under normal atmospheric conditions at least 200 feet 
from the rear of such vehicle. (19387, c. 407, s. 81.) 

Purpose of Section. — The obvious purpose 

of this section is to promote the safety of one 
following a loaded vehicle upon the highway. 
Ratliff v. Duke Power Co., 268 N.C. 605, 151 

S.E.2d 641 (1966). 
And Meaning. — The clear meaning of this 

section is that during daylight hours a red flag 
shall be displayed from the end of the projecting 
load so that there shall be visible to a user of the 
highway following the vehicle at least 12 inches 
of the flag’s length and 12 inches of the flag’s 
width. Ratliff v. Duke Power Co., 268 N.C. 605, 
151 S.E.2d 641 (1966). 
Draping Flag over Load. — The requirement 

of this section is not met by draping over the top 
of the load a red flag of the required dimensions 
so that only a fringe of it is visible to one 
following the vehicle upon the highway. Ratliff 
v. Duke Power Co., 268 N.C. 605, 151 S.E.2d 641 
(1966). 

Violation of Section Is Negligence. — The 
failure of the defendant to display a red light at 
the end of the lumber, which extended more than 

four feet beyond the rear of the bed or body of 
the truck, plainly visible under normal 
atmospheric conditions at least 200 feet from the 
rear of the truck, between one-half hour after 
sunset and one-half hour before sunrise, as 
required by this section, was negligence. Weavil 
v. Myers, 243 N.C. 386, 90 S.E.2d 733 (1956). 

Violation of this section by failure to display 
at night a light, such as is required thereby, is 
negligence. Ratliff v. Duke Power Co., 268 N.C. 
605, 151 S.E.2d 641 (1966). 

The violation of this section during the 
daylight hours, by failure to comply with its 
requirements applicable to such time, is 
negligence. Ratliff v. Duke Power Co., 268 N.C. 
605, 151 S.E.2d 641 (1966). 

The former law was cited in Williams v. 
Frederickson Motor Express Lines, 198 N.C. 
193, 151 S.E. 197 (1930). 

Applied in Bumgardner v. Allison, 238 N.C. 
621, 78 S.E.2d 752 (1958). 

Cited in C.C.T. Equip. Co. v. Hertz Corp., 256 
N.C. 277, 123 S.E.2d 802 (1962). 

§ 20-117.1. Equipment required on all semitrailers operated by contract 
carriers or common carriers of property. — (a) Rear-Vision Mirror. — Eve 
tractor shall be equipped with at least one rear-vision mirror, firmly attached 
to the motor vehicle and so located as to reflect to the driver a view of the 
highway to the rear. 

(b) Fuel Container Not to Project. — No part of any fuel tank or container 
or intake pipe shall project beyond the sides of the motor vehicle. (1949, ce. 1207, 
8 119516781 Ose TP 1onaece tol, SS1,-4;) 

§ 20-118. Weight of vehicles and load. — No vehicle or combination of 
vehicles shall be moved or operated on any highway or bridge when the gross 
weight thereof exceeds the limit specified below: 

(1) When the wheel is equipped with high-pressure pneumatic, solid rubber 
or cushion tire, 8,000 pounds. 

(2) When the wheel is equipped with low-pressure pneumatic tire, 9,000 
pounds. 

(3) The gross weight on any one axle of the vehicle when the wheels 
attached to said axle are equipped with high-pressure solid rubber or 
cushion tires, 16,000 pounds. 

(4) When the wheels attached to said axle are equipped with low-pressure 
pneumatic tires, 18,000 pounds. 

(5) For each violation of subdivisions (3) or (4), or for each violation of the 
maximum _ axle-weight limits established by the Board of 
Transportation in connection with light-traffic roads, the owner of the 
vehicle shall pay to the Department a penalty for each pound of weight 

e in of [on] such ax excess of the said maximum weight in accordance 
with the following schedule: for the first 1,000 pounds or any part 
thereof, two cents (2¢) per pound; for the next 1,000 pounds or any part 
thereof, three cents (3¢) per pound; and for each additional pound, five 
cents (5¢) per pound. Provided, however, the penalty shall not apply if 
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the excess weight on any one axle does not exceed 1,000 pounds. Said 
1,000 pounds shall constitute a tolerance and no additional tolerance on 
axle weight shall be granted administratively or otherwise. In all cases 
of violation of the axle-weight limitation, the penalty shall be computed 
and assessed on each pound of weight in excess of the maximum 
prrmuttes in subdivisions (8) and (4) including the 1,000-pound tolerance. 
he penalties herein provided shall constitute sole punishment for 

violation of this subdivision and violators thereof shall not be subject 
to criminal action. Provided, that when it is discovered that a vehicle 
is in violation of subdivisions (8) or (4), or is in violation of the maximum 
axle-weight limits established by the Board of Transportation in 
connection with light-traffic roads, the owner of the vehicle shall be 
permitted to shift without penalty the weight from one axle to another 
to comply with the axle limits set forth in this section in the following 
instances, provided, that the gross weight of the vehicle is within the 
legal limit: 
a. In cases where the single-axle load exceeds the statutory limits, but 

does not exceed 21,000 pounds. , 
b. In cases where the vehicle has tandem axles and the weight exceeds 

the statutory limits, but does not exceed 40,000 pounds, for any 
two-axle combination or 60,000 pounds for any three-axle 
combination. 

c. In cases where the axle weight does not exceed 15,500 pounds and 
the limit placed on the road or highway by the Board of 
Transportation is 13,000 pounds per axle. 

(6) Axle Weights. — For the purposes of this section, the following 
definitions shall apply: 
a. Single-axle weight. — The total load on all wheels whose centers are 

included within two parallel transverse planes less than 48 inches 
apart. 

b. Tandem-axle weight. — The total load on all wheels whose centers 
are at least 48 inches apart but not more than 104 inches apart and 
are equipped with a connecting mechanism designed to equalize the 
load on all axles except that as to any vehicle equipped with tandem 
axles prior to July 1, 1969, the portion of this definition concerning 
a connecting mechanism designed to equalize the load on all axles 
shall not apply. 

(7) For the purposes of this section every pneumatic tire designed for use 
and used when inflated with air to less than 100 pounds pressure shall 
be deemed a low-pressure pneumatic tire, and every pneumatic tire 
inflated to 100 pounds pressure or more shall be deemed a 
high-pressure pneumatic tire. 

(8) The gross weight of any vehicle having two axles shall not exceed 30,000 
pounds, unless used in connection with a combination consisting of four 
axles or more. For the purpose of determining the maximum weight 
to be allowed for passenger buses to be operated yPgn the highways 
of this State, the Commissioner of Motor Vehicles shall require, prior 
to the issuance of license, a certificate showing the weight of such bus 
when fully equipped for the road. No license shall be issued to any 
passenger bus with two axles having a weight, when fully sabes for 
operation on the highways, of more than 22,500 pounds, and no license 
stall be issued for any passenger bus with three axles having a weight, 
when fully equipped for operation on the highways, of more than 30,000 
ounds, unless the bus for which application for license is made shall 
ave been licensed in the State of North Carolina prior to the first day 
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of February, 1949. No special permits shalt be issued for any passenger 
buses exceeding the foregoing specified weights for each group. 

(9) The gross weight of any vehicle or combination of vehicles having three 
axles shall not exceed 47,500 pounds. For the purpose of determining 
gross weight, no axle shall be considered unless the wheels thereof are 
equipped with adequate brakes. For the purposes of this subdivision, 
brakes shall not be required on the front wheels; provided, however, 
such vehicle must be capable of complying with the performance 
requirements of G.S. 20-124(e). 

(10) The gross weight of any vehicle or combination of vehicles having four 
or more axles shall not exceed 64,000 pounds. For the purpose of 
determining gross weight, no axle shall be considered unless the wheels 
thereof are equipped with adequate brakes; provided, the gross weight 
of any vehicle or combination of vehicles having five or more axles shall 
not exceed the maximum weight given for the respective distance 
between the first and last axle of the group of axles measured 
longitudinally to the nearest foot as set forth in the following table: 

Distance in feet between Maximum weight in pounds 
the extremes of any on any 5-axle group 

axles 

Shor tinder ee i ee 70,000 
BO te et a ena ie O ded tool ane 70,500 
SY ae es Le! AR dst OM ok lah ae ite ats Aly cyt 71,000 
ats PD Piste OrN rier Baba ny iD gna om 72,000 
BH LM phere MR A Pah OM ae SM Dar 72,500 
A() ie ie cietiatek gicitns'\ <n: « acl da'asch atts dled > uae. fee toe 73,000 
Co Dit bo 9) oy) 4) ad pi a ee Mie Mar eS Po 73,500 
yale 8 0 bits ER ee enmotaee DME! Ga! ome 74,000 
A gM en ois 5-5. 9 eden saubh es uli ttt cra ane 75,000 
AA ee OM Tel Suse ts 4 dM photos, tuibic Pek eR aaa 75,500 
45 CRAs Dac. acerduieatlhe ae 4 hel ne eee 76,000 

provided the tandem-axle weight shall not exceed 35,700 pounds where 
the gross weight of any vehicle or combination of vehicles having five 
or more axles exceeds 73,000 pounds. For the purpose of determining 
gross weight, no axle shall be considered unless the wheels thereof are 
equipped with adequate brakes: Provided a wrecker towing a disabled 
vehicle or vehicles of an emergency nature, only the weight of the 
vehicle or combination of vehicles being towed shall be considered. For 
the purposes of this subdivision, brakes shall not be required on the 
front wheels; provided, however, such vehicle must be capable of 
complying with the performance requirements of G.S. 20-124(e). 

(11) The gross weight with normal load of passengers of any vehicle 
osetied by electric power obtained from trolley wires, but not 
operated upon rails, commonly known as an electric trackless trolley 
coach, which is operated as a part of the general trackless trolley 
system of passenger transportation of the City of Greensboro and 
vicinity, shall not exceed 30,000 pounds. 

(12) No vehicle shall be operated on any highway the weight of which, 
resting on the surface of such highway, exceeds 600 pounds upon any 
inch of tire roller or other support. 

Any vehicle or combination of vehicle and load may exceed the gross weight 
limitations for the vehicle or vehicle and load hereinbefore set out in this section 
by not more than five per centum (5%), except that under no circumstances shall 
the total weight, including tolerance, exceed 73,280 pounds on the National 
System of Interstate and atence Highways unless changed by federal law. 
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For each violation of the gross weight limitation for the vehicle or vehicle and 
load the owner of the vehicle shall pay to the Department a penalty for each 
ae of weight of such vehicle or vehicle and load in excess of the weight 
imitations, including the five percent (5%), hereinbefore set out in this section 
for each vehicle or vehicle and load in accordance with the following schedule: 
For the first 2,000 pounds or any part thereof, one cent (1¢) per pound; for the 
next 3,000 pounds or any part thereof, two cents (2¢) per pound; for each pound 
in excess of 5,000 pounds, five cents (5¢) per pound. (1937, ¢c. 407, s. 82; 1943, 
Semis; bee, ce, 126, (84; 1945,°c) 242, s. 2; c. 569; s. 2; c. 576, Ss. 7/1947; c:/1079; 
mpaurceiauiys. 2; 1951, c. 495, 8. 2;'c. 942,'s. 1; 'c. 1013, ss. 5, 6) 8751953) cei:214, 
miei co(z2, Cc. 1264, s. 6; 1963, c. 159; c. 610, ss. 3-5; c. 702, 57 5; 1965 sce: 
2654401900 ,C. 537; 1973, c. 507, s. 5; c. 1449, ss. 1, 2.) 

Editor’s Note. — The first 1973 amendment 
substituted “Board of Transportation’ for 
“State Highway Commission” in three places in 
subdivision (5). 

The second 1973 amendment substituted for 
“seventy thousand pounds” in the second 
sentence of subdivision (10) the language 

beginning “the maximum weight given” and 
ending “the following table: and added the 
table and the proviso following the table in 
subdivision (10). The amendment also added “‘on 
the National System of Interstate and Defense 
Highways unless changed by federal law” at the 
end of the next-to-last paragraph of the section. 

§ 20-118.1. Peace officer may weigh vehicle and require removal of excess 
load; refusal to permit weighing. — Any peace officer having reason to believe 
that the weight of a vehicle and load is unlawful is authorized to weigh the same 
either by means of portable or stationary scales, and may require that such 
vehicle be driven to the nearest scales in the event such scales are within two 
miles. The officer may then require the driver to unload immediately such 
portion of the load as may be necessary to decrease the gross weight of such 
vehicle to the maximum therefor specified in this Article. All material so 
unloaded shall be cared for by the owner or operator of such vehicle at the risk 
of such owner or operator. Any person who refuses to permit a vehicle being 
operated by him to be weighed as in this section provided or who refuses to drive 
said vehicle upon the scales provided for weighing for the purpose of being 
weighed, shall be guilty of a misdemeanor. (1927, c. 148, s. 37; 1949, ce. 1207, s. 
3; 1951, c. 1013, s. 4.) 

§ 20-118.2. Authority to fix higher weight limitations at reduced speeds 
for certain vehicles. — The Board of Transportation is hereby authorized and 
empowered to fix higher weight limitations at reduced speeds for vehicles used 
in transporting property when the point of origin or destination of the motor 
vehicles is located upon any light traffic highway, county road, farm-to-market 
road, or any other roads of the secondary system only and/or to the extent only 
that the motor vehicle is necessarily using said highway in transporting the 
property from the bona fide point of ee of the property being transported 
or to the bona fide point of destination of said property and such weights may 
be different from the weight of those vehicles athenedse using such roads. (1951, 
See 8) 1A 1957, c. 65, s. 11; 1973, c. 507, sd.) 

Editor’s Note. — The 1973 amendment 
substituted “Board of Transportation” for 
“State Highway Commission’ near the 
beginning of the section. 

Session Laws 1951, ¢. 1018, s. 8, from which 
this section was codified, provided “nothing in 
this act shall conflict with or repeal G.S. 20-119.” 

§ 20-119. Special permits for vehicles of excessive size or weight. — The 
Board of Transportation may, in their discretion, upon application in writing and 
good cause being shown therefor, issue a special permit in writing authorizing 
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the applicant to operate or move a vehicle of a size or weight exceeding a 
maximum specified in this Article upon any highway under the jurisdiction and 
for the maintenance of which the body granting the permit is responsible. Every 
such permit shall be carried in the vehicle to which it refers and shall be open 
to inspection by any peace officer; and it shall be a misdemeanor for any person 
to violate any of the terms or conditions of such special permit: Provided, the 
authorities in any incorporated city or town may grant permits in writing and 
for good cause shown, authorizing the applicant to move a vehicle over the 
streets of such city or town, the size or width exceeding the maximum expressed 
in a Article. (1937, c. 407, s. 83; 1957, ¢. 65, s. 11; 1959, ce: 1129; 1973 e5507, 
Ss. 5. 

Editor’s Note. — The 1973 amendment 
substituted “Board of Transportation’ for 
“State Highway Commission” near the 

constitutes contributory negligence depends on 
whether or not such violation is a proximate 
cause, or one of the proximate causes, of the 

beginning of the section. 
This section was enacted for the protection 

of the traveling public. Lyday v. Southern Ry., 
253 N.C. 687, 117 S.E.2d 778 (1961). 

Violation as Negligence Per Se. — The 
failure to obtain a permit to operate oversize or 
overweight vehicles in violation of this section 
is negligence per se. Byers v. Standard Concrete 
Prods. Co., 268 N.C. 518, 151 S.E.2d 38 (1966). 

Violation as Contributory Negligence. — 

Whether violation of this section by the plaintiff 

damages suffered by the plaintiff. Lyday v. 
Southern Ry., 253 N.C. 687, 117 S.E.2d 778 
(1961). 

Transporting Pole in Daytime without 
Special Permit Is Not Negligence Per Se. — 
Vehicles transporting poles in the daytime are 
exempt from the requirements of § 20-116(e), 
and therefore during the daytime it is not 
negligence per se to transport without a special 
permit a 40-foot pole on a trailer. Ratliff v. Duke 
Power Co., 268 N.C. 605, 151 S.E.2d 641 (1966). 

§ 20-120. Operation of flat trucks on State highways regulated; trucks 
hauling leaf tobacco in barrels or hogsheads. — It shall be unlawful for any 
person, firm or corporation to operate, or have operated on any public highway 
in the State any open, flat truck loaded with logs, cotton bales, boxes or other 
pew on said truck, without having the said load securely fastened on said 
truck. 

It shall be unlawful for any firm, person or corporation to operate or permit 
to be operated on any highway of this State a truck or trucks on which leaf 
tobacco in barrels or hogsheads is carried unless each section or tier of such 
barrels or hogsheads are reasonably securely fastened to such truck or trucks 
by metal chains or wire cables, or manila or hemp ropes of not less than five- 
eighths inch in diameter, to hold said barrels or hogsheads in place under an 
ordinary traffic or road condition: Provided that the provisions of this paragrap 
shall not apply to any truck or trucks on which the hogsheads or barrels of 
tobacco are arranged in a single layer, tier, or plane, it being the intent of this 
paragraph to require the use of metal chains or wire cables only when barrels 
or hogsheads of tobacco are stacked or piled one upon the other on a truck or 
trucks. Nothing in this paragraph shall apply to trucks engaged in transporting 
hogsheads or barrels of tobacco between factories and storage houses of the 
same company unless such hogsheads or barrels are placed upon the truck in 
tiers. In the event the hogsheads or barrels of tobacco are placed upon the truck 
in tiers same shall be securely fastened to the said truck as hereinbefore 
provided in this paragraph. 

Any person violating the provisions of this section shall be guilty of a 
misdemeanor and upon conviction shall be fined or imprisoned in the discretion 
of the court. (1939, c. 114; 1947, c. 1094; 1953, ¢. 240. 

§ 20-121. When authorities may restrict right to use highways. — The 
Board of Transportation or local authorities Bey prohibit the operation of 
vehicles upon or impose restrictions as to the weight thereof, for a total period 
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not to exceed 90 days in any one calendar year, when operated upon any highway 
under the jurisdiction of and for the maintenance of which the body adopting 
the ordinance is responsible, whenever any said highway by reason of 
deterioration, rain, snow or other climatic conditions will be damaged unless the 
use of vehicles thereon is prohibited or the permissible weights thereof reduced. 
The local authority enacting any such ordinance shall erect, or cause to be 
erected and maintained, signs designating the provisions of the ordinance at 
each end of that portion of any highway to which the ordinance is applicable, 
and the ordinance shall not be effective until or unless such signs are erected 
and maintained. (19387, c. 407, s. 84; 1957, c. 65, s. 11; 1978, ¢. 507, s. 5.) 

Cross Reference. — As to powers of substituted “Board of Transportation” for 
municipal corporations as to streets, see § “State Highway Commission” near _ the 
160A-296 et seq. beginning of the section. 

Editor’s Note. — The 1973 amendment 

§ 20-122. Restrictions as to tire equipment. — (a) Every solid rubber tire 
on a vehicle moved on any highway shall have rubber on its entire traction 
surface at least one and a half inches thick above the edge of the flange of the 
entire periphery. 

o tire on a vehicle moved on a highway shall have on its periphery any 
block, stud, flange, cleat or spike or any other protuberance of. any material 
other than rubber which projects beyond the tread of the traction surface of the 
tire, except that it shall be permissible to use farm machinery with tires having 
oe a ag which will not injure the highway and except, also, that it shall 
e permissible to use tire chains of reasonable proportions upon any vehicle 

when required for safety because of snow, ice or other conditions tending to 
cause a vehicle to slide or skid. It shall be permissible to use upon any vehicle 
for increased safety, regular and snow tires with studs which project beyond 
the tread of the traction surface of the tire not more than one sixteenth of an 
inch when compressed. 

(c) The Board of Transportation or local authorities in their respective 
jurisdictions may, in their discretion, issue special permits authorizing the 
operation upon a highway of traction engines or tractors having movable tracks 
with transverse corrugation upon the periphery of such movable tracks or farm 
tractors of other farm machinery. 

(d) It shall not be unlawful to drive farm tractors on dirt roads from farm 
to farm: Provided, in doing so they do not damage said dirt roads or interfere 
evn aE) tigal, c. 407, 8. 85; 1989, ¢c. 266 1957, c. 65, s. 11: 1965.-¢°435; 1973; 
movi, S. dD. 

Editor’s Note. — The 1973 amendment Cited in State Hwy. Comm’n vy. Raleigh 
substituted “Board of Transportation” for Farmers Mkt., Inc., 263 N.C. 622, 139 S.E.2d 904 
“State Highway Commission” in subsection (c). (1965). 

§ 20-122.1. Motor vehicles to be equipped with safe tires. — (a) Every motor 
vehicle subject to safety equipment inspection in this State and operated on the 
streets and highways of this State shall be equipped with tires which are safe 
for the operation of the motor vehicle and which do not expose the public to 
needless hazard. Tires shall be considered unsafe if cut so as to expose tire cord, 
cracked so as to expose tire cord, or worn so as to expose tire cord or there is 
a visible tread separation or chunking or the tire has less than two thirty-seconds 
inch tread depth: Provided, the two thirty-seconds tread depth requirements of 
this section shall not apply to dual wheel trailers. Provided further that as to 
trucks owned by farmers and operated exclusively in the carrying and 
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transportation of the owner’s farm products which are approved for daylight 
use only and which are equipped with dual wheels, the tread depth requirements 
of this section shall not apply to more than one wheel in each set of dual wheels. 
For the purpose of this section, the following definitions shall apply: 

(1) “Chunking”’ — separation of the tread from the carcass in particles 
which may range from very small size to several square inches in area. 

(2) “Cord” — strands forming a ply in a tire. 
(3) “Tread” — portion of tire which comes in contact with road. 
(4) “Tread depth” — the distance, measured near the center line of the tire, 

from the base of the tread design to the top of the tread. 
(b) The driver of any vehicle who is charged with a violation of this section 

shall be allowed 15 calendar days within which to bring the tires of such vehicle 
in conformance with the requirements of this section. It shall be a defense to 
any such charge that the person arrested produce in court, or submit to the 
prosecuting attorney prior to trial, a certificate from an official safety inspection 
equipment station showing that within 15 calendar days after such arrest, the 
tires on such vehicle had been made to conform with the requirements of this 
section or that such vehicle had been sold, destroyed, or permanently removed 
from the highways. Violation of this section shall not constitute negligence per 
se. (1969, c. 378, s. 1; c. 1256.) 

§ 20-123. Trailers and towed vehicles. — (a) No motor vehicle shall be driven 
upon any highway drawing or having attached thereto more than one trailer or 
semitrailer: Provided that this provision shall not apply to trailers not exceeding 
three in number drawn by a motor vehicle used by municipalities for the removal 
of domestic and commercial refuse and street rubbish, but such combination of 
vehicles shall not exceed a total length of 50 feet inclusive of front and rear 
bumpers: Provided that this provision shall not apply to a combination of vehicles 
coupled together by a saddle mount device used to transport motor vehicles in 
a driveaway service when no more than two saddle mounts are used and 
provided further that equipment used in said combination is approved by the 
safety regulations of the Interstate Commerce Commission and the safety 
nee wauions of the North Carolina Department of Motor Vehicles and the Board 
of Transportation. Nothing herein shall prohibit the towing of farm trailers and 
equipment in single tandem during the period from one-half hour before sunrise 
and one-half hour after sunset, but such combination of vehicles shall not exceed 
a total length of 40 feet and provided there is displayed on the rear of the last 
vehicle being towed, in such position as to be clearly visible at all times, a red 
flag not less than 12 inches both in length and width. The towing of farm trailers 
and equipment as herein permitted shall not be applicable to interstate or federal 
numbered highways. 

(b) No trailer or semitrailer or other towed vehicle shall be operated over the 
highways of the State unless such trailer or semitrailer or other towed vehicle 
be firmly attached to the rear of the motor vehicle drawing same, and unless 
so equipped that it will not snake, but will travel in the path of the vehicle 
drawing such trailer or semitrailer or other towed vehicle, which equipment shall 
at all times be kept in good condition. (1937, c. 407, s. 86; 1955, c. 296, s. 3; 1963, 
c, 356, s. 2; c. 1027, s. 2; 1965, c. 966; 1971, c: 639; 1973, c. 50T Saas 

Editor’s Note. — The 1973 amendment 
substituted “Board of Transportation’ for 
“North Carolina State Highway Commission” in 
the second proviso in subsection (a). 

One using a vehicle trailer on the public 
highways is required to exercise reasonable 
care, both as to the equipment of the trailer and 
as to the operation of the vehicle to which it is 

attached. Miller v. Lucas, 267 N.C. 1, 147 S.E.2d 
537 (1966). 

In the case of a trailer not controlled in its 
movements by any person thereon, the operator 
of the vehicle to which the trailer is attached 
must exercise reasonable care to see that it is 
properly attached and that the progress of the 
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two vehicles does not cause danger or injury. 
Miller v. Lucas, 267 N.C. 1, 147 S.E.2d 537 (1966). 
And Violation of Section Is Negligence Per 

Se. — A violation of this section intended and 
designed to prevent injury to persons or 
property on the highways is negligence per se. 
Miller v. Lucas, 267 N.C. 1, 147 S.E.2d 537 (1966). 

Liability for Defect in Trailer Hitch. — The 
owner of a motor vehicle to which a trailer is 
attached is generally held liable for loss or injury 
proximately by reason of a defect in the trailer 
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breaking loose and becoming detached from the 
motor vehicle. Miller v. Lucas, 267 N.C. 1, 147 
S.E.2d 537 (1966). 

The owner of a motor vehicle with a trailer 
attached is generally held not liable for loss or 
injury inflicted by reason of a defect in the 
trailer fastening or hitch resulting in the trailer 
breaking loose, where he did not have 
knowledge of such defect, and would not have 
discovered it by reasonable inspection. Miller v. 
Lucas, 267 N.C. 1, 147 S.E.2d 537 (1966). 

fastening or hitch, resulting in the trailer 

§ 20-123.1. Steering mechanism. — The steering mechanism of every self- 
propelled motor vehicle operated on the highway shall be maintained in good 
working order, sufficient to enable the operator to control the vehicle’s 
movements and to maneuver it safely. (1957, c. 1038, s. 3.) 

§ 20-124. Brakes. — (a) Every motor vehicle when operated upon a highway 
shall be equipped with brakes adequate to control the movement of and to stop 
such vehicle or vehicles, and such brakes shall be maintained in good working 
order and shall conform to regulations provided in this section. 

(b) Repealed by Session Laws 1978, c. 1330, s. 39. 

(c) Every motor vehicle when operated on a highway shall be equipped with 
brakes adequate to control the movement of and to stop and hold such vehicle, 
and shall have all originally equipped brakes in good working order, including 
two separate means of applying the brakes. If these two separate means of 
applying the brakes are connected in any way, they shall be so constructed that 
failure of any one part of the operating mechanism shall not leave the motor 
vehicle without brakes. 

(d) Every motorcycle and every motor-driven cycle when operated upon a 
per ay & all be equipped with at least one brake which may be operated by 
and or foot. 

(e) Motor trucks and tractor-trucks with semitrailers attached shall be capable 
of stopping on a dry, hard, approximately level highway free from loose material 
at a speed of 20 miles per hour within the following distances: Thirty feet with 
both hand and service brake applied simultaneously and 50 feet when either is 
applied separately, except that vehicles maintained and operated permanently 
for the transportation of property and which were registered in this or any other 
state or district prior to August, 1929, shall be capable of stopping on a dry, hard, 
approximately level highway free from loose material at a speed of 20 miles per 
hour within a distance of 50 feet with both hand and service brake applied 
simultaneously, and within a distance of 75 feet when either applied separately. 

(ee) Every motor truck and tractor-truck with semitrailer attached, shall be 
equipped with brakes acting on all wheels, except trucks and truck-tractors 
having three or more axles need not have brakes on the front wheels, except 
that when such vehicles are equipped with at least two steerable axles, the 
wheels of one steerable axle need not have brakes. However, such trucks and 
truck-tractors must be capable of complying with the performance requirements 
of G.S. 20-124(e). 

(f) Every semitrailer, or trailer, or separate vehicle, attached by a drawbar 
or coupling to a towing vehicle, and having a gross weight of two tons, and all 
house trailers of 1,000 pounds gross weight or more, shall be SA UIppeG with 
brakes controlled or operated by the driver of the towing vehicle, which shall 
conform to the specifications set forth in subsection (e) of this section and shall 
be of a type approved by the Commissioner. 
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It shall be unlawful for any person or corporation engaged in the business 
of selling house trailers at wholesale or retail to sell or offer for sale any house 
trailer which is not equipped with the brakes required by this subsection. 

This subsection shall not apply to house trailers being used-as dwellings, or 
to house trailers not intended to be used or towed on public highways and roads. 
This subsection shall not apply to house trailers with a manufacturer’s 
certificate of origin dated prior to December 31, 1974. 

(z) The provisions of this section shall not apply to any trailer or semitrailer 
when used by a farmer, his tenant, agent, or employee under such circumstances 
wae pias as or semitrailer is exempt from registration by the provisions of 

(h) From and after July 1, 1955, no person shall sell or offer for sale for use 
in motor vehicle brake systems in this State any hydraulic brake fluid of a type 
and brand other than those approved by the Commissioner of Motor Vehicles. 
From and after January 1, 1970, no person shall sell or offer for sale in motor 
vehicle brake systems any brake lining of a type or brand other than those 
aR by the Commissioner of Motor Vehicles. Violation of the provisions 
of this subsection shall constitute a misdemeanor. (19387, c. 407, s. 87; 1958, c. 
1316; s. 2; 1955, c. 1275; 1959, c. 990; 1965, c. 1031; 1967, cc 11S3P 19sec tae 
866; 1973, c. 1203; c. 1330, s. 39.) 

Editor’s Note. — The first 1973 amendment 
added the second and third paragraphs of 
subsection (f). 

The second 1973 amendment repealed 
subsection (b), relating to allowing a vehicle to 
stand unattended on a highway. 

Legislative Purpose. — This section was 
enacted to promote safe operation of motor 
vehicles on the highways. Stephens v. Southern 
Oil Co., 259 N.C. 456, 131 S.E.2d 39 (1963). 

The purpose of this section is to protect from 
injury all persons using the highway, both 
occupants of the vehicle in question and others. 
Wilcox v. Glover Motors, Inc., 269 N.C. 4738, 153 
S.E.2d 76 (1967). 

Section Is Mandatory. — The language of 
this section is mandatory. Stephens v. Southern 
Oil Co., 259 N.C. 456, 131 S.E.2d 39 (1963). 

But Section Must Be Given Reasonable 
Interpretation. — Although the language of 
this section is mandatory, the statute must be 
given a reasonable interpretation to promote its 
intended purpose. Stephens v. Southern Oil Co., 
259 N.C. 456, 131 S.E.2d 39 (1963); Wilcox v. 
Glover Motors, Inc., 269 N.C. 473, 153 S.E.2d 76 
(1967); Stone v. Mitchell, 5 N.C. App. 373, 168 

S.E.2d 668 (1969). 
The duty imposed by this section rests both 

upon the owner and upon the driver of the 
vehicle, though knowledge of a defect, or 
negligence in failing to discover it, on the part 
of the one would not necessarily be imputed to 
the other. Wilcox v. Glover Motors, Inc., 269 
N.C. 473, 153 S.E.2d 76 (1967). 

The legislature did not intend to make 

operators of motor vehicles insurers of the 
adequacy of their brakes. The operator must act 
with care and diligence to see that his brakes 
meet the standard prescribed by this section; but 

if because of some latent defect, unknown to the 

operator and not reasonably discoverable upon 
proper inspection, he is not able to control the 
movement of his car, he is not negligent, and for 
that reason not liable for injuries directly 
resulting from such loss of control; such injuries 
result from an unavoidable accident. Stephens v. 
Southern Oil Co., 259 N.C. 456, 181 S.E.2d 39 
(1963); Wilcox v. Glover Motors, Inc., 269 N.C. 
473, 153 S.E.2d 76 (1967); Stone v. Mitchell, 5 
N.C. App. 3738, 168 S.E.2d 668 (1969). 

Violation Negligence Per Se. — Violation of 
this section is negligence per se, but such 
violation must be proximate cause of injury to 
become actionable. Tysinger v. Coble Dairy 
Prods., 225 N.C. 717, 36 S.E.2d 246 (1945); Arnett 
v. Yeago, 247 N.C. 356, 100 S.E.2d 855 (1957); 
Watts v. Watts, 252 N.C. 352, 113 S.E.2d 720 
(1960); Bundy v. Belue, 253 N.C. 31, 116 S.E.2d 
200 (1960); Tate v. Bryant, 16 N.C. App. 182, 191 
S.E.2d 483 (1972). 

One who fails to comply with the provisions 
of this section is negligent. Stephens v. Southern 
Oil Co., 259 N.C. 456, 181 S.E.2d 39 (1968). 

If the negligence resulting from failure to 
comply with the provisions of this section 
proximately causes injury, liability results. 
Stephens v. Southern Oil Co., 259 N.C. 456, 131 
S.E.2d 39 (1963). 

The violation of this section and other safety 
statutes is negligence per se, unless the statute 
expressly provides otherwise. McCall v. Dixie 
Cartage & Warehousing, Inc., 272 N.C. 190, 158 
S.E.2d 72 (1967). 

Where the plaintiff has shown the defendant’s 
brakes to be defective, this is negligence per se. 
Anderson v. Robinson, 8 N.C. App. 224, 174 
S.E.2d 45 (1970). 
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Liability of Bailor. — When a prospective 
purchaser of an automobile is permitted by the 
dealer to take the car and drive it for the purpose 
of trying it out to determine whether he wishes 
to buy it, no representative of the dealer 
accompanying him, the relationship between the 
dealer and the prospective purchaser is that of 
bailor and bailee. The bailment is one for the 
mutual benefit of the parties. Wilcox v. Glover 
Motors, Inc., 269 N.C. 478, 153 S.E.2d 76 (1967). 

The bailor, even though a dealer in 
secondhand automobiles and engaged in the 
repair of automobiles, is not an insurer of the 
brakes upon a vehicle held by him for sale and 
delivered by him to a prospective customer for 
a trial drive upon the highway. Wilcox v. Glover 
Motors, Inc., 269 N.C. 473, 153 S.E.2d 76 (1967). 
A bailor who knows, or by a reasonable 

inspection of his vehicle should know, that its 
brakes are defective and unsafe, is negligent in 
permitting that vehicle to be taken from his 
premises and driven upon the highway by a 
bailee and may be held liable in damages to a 
third person injured by the operation of such 
vehicle, if such defect in its brakes is the 
proximate cause of such injury. Wilcox v. Glover 
Motors, Inc., 269 N.C. 473, 153 S.E.2d 76 (1967). 

The burden is upon the plaintiff to prove that 
the bailor, at the time he allowed the vehicle to 
leave his possession for such purpose, knew, or 
in the exercise of reasonable care in the 
inspection of the vehicle should have known, 
that the brakes were defective. Wilcox v. Glover 
Motors, Inc., 269 N.C. 478, 153 S.E.2d 76 (1967). 
Runaway Automobile — Inference. — The 

fact that an automobile ran down the street for 
a considerable distance immediately after it was 
parked, permits the inference that plaintiff’s 
intestate did not turn its front wheels to the curb 
of the street, as required by this section and § 
20-163. Watts v. Watts, 252 N.C. 352, 113 S.E.2d 
720 (1960). 

Delivery of Automobile with Defective 
Brakes. — Whether defendant breached his 
duty to the intestates of plaintiff by delivering 
to them an automobile when he knew, or by the 
exercise of ordinary care should have known, the 
brakes were defective and operation was 
dangerous held a question for the jury. Austin 
y. Austin, 252 N.C. 283, 113 S.E.2d 553 (1960). 

The doctrine of res ipsa loquitur does not 
apply to a brake failure several hours and many 
miles after delivery of the car to the bailee. 
Wilcox v. Glover Motors, Inc., 269 N.C. 478, 153 
S.E.2d 76 (1967). 

Reasonable Excuse for Failure to Comply 
with Section. — In recognition of the principle 
that this statute must be reasonably construed 
and applied, defendant could offer proof of legal 
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excuse in avoidance of his failure to have 
observed the duty created by this section, i.e., 
proof that an occurrence wholly without his 
fault made compliance with the section 
impossible at the moment complained of and 
which proper care on his part would not have 
avoided. Upon adducing the substantial evidence 
tending to so prove, it is then a jury question as 
to whether the defendant was negligent for 
failure to have provided a foot brake in good 
working order. Anderson v. Robinson, 8 N.C. 
App. 224, 174 S.E.2d 45 (1970). 

The defendant may excuse violation of this 
section by showing a sudden and unexpected 
brake failure not the result of his failure to 
reasonably inspect the vehicle. Tate v. Bryant, 
16 N.C. App. 132, 191 S.E.2d 433 (1972). 
Question of Proximate Cause Is for Jury. — 

Whether a violation of the provisions of this 
section is one proximate cause of an injury is for 
the jury to determine. Stephens v. Southern Oil 
Co., 259 N.C. 456, 181 S.E.2d 39 (1968). 

Harmless Instruction. — A charge as to 
proper brakes on motor vehicles, in compliance 
with this section, where the evidence shows no 
mention of brakes, is a harmless inadvertence. 
Hopkins v. Colonial Stores, Inc., 224 N.C. 187, 29 
S.E.2d 455 (1944). 

Evidence Sufficient to Negative Prima Facie 
Case of Negligence. — Defendants’ evidence to 
the effect that brakes on the corporate 
defendant’s vehicle had been overhauled and 
relined and had worked perfectly until some two 
days thereafter when the brakes suddenly 
failed, causing the accident in suit, and that after 
the collision it was ascertained that the flange 
on one of the wheels was broken, permitting the 
brake fluid to escape, was held to require the 
court to instruct the jury that if they accepted 
defendants’ evidence it was sufficient to 
negative the prima facie case of negligence 
made out by plaintiff’s evidence of the failure of 
the brakes on defendant’s vehicle. Stephens v. 
Southern Oil Co., 259 N.C. 456, 131 S.E.2d 39 
(1963). 

Applied in Burlington Indus., Inc. v. State 
Hwy. Comm’n, 262 N.C. 620, 138 S.E.2d 281 
(1964). 

Quoted in Newbern v. Leary, 215 N.C. 134, 1 
S.E.2d 384 (1939). 

Cited in Crotts v. Overnite Transp. Co., 246 
N.C. 420, 98 S.E.2d 502 (1957); Jones v. C.B. 
Atkins Co., 259 N.C. 655, 131 S.E.2d 371 (1963); 
Warren v. Jeffries, 263 N.C. 531, 139 S.E.2d 718 
(1965); State Hwy. Comm’n v. Raleigh Farmers 
Mkt., Inc., 263 N.C. 622, 1389 S.E.2d 904 (1965); 
Vann v. Hayes, 266 N.C. 713, 147 S.E.2d 186 
(1966). 
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§ 20-125. Horns and warning devices. — (ay Every motor vehicle when 
operated upon a highway shall be equipped with a horn in good working order 
capable of emitting sound audible under normal conditions from a distance of 
not less than 200 Feet, and it shall be unlawful, except as otherwise provided 
in this section, for any vehicle to be equipped with or for any person to use upon 
a vehicle any siren, compression or spark plug whistle or for any person at any 
time to use a horn otherwise than as a reasonable warning or to make any 
unnecessary or unreasonable loud or harsh sound by means of a horn or other 
warning device. All such horns and warning devices shall be maintained in good 
working order and shall conform to regulation not inconsistent with this section 
to be promulgated by the Commissioner. 

(b) Every vehicle owned and operated by a police department or by the State 
Highway Patrol or by the Wildlife Resources Commission and used exclusivel 
for law-enforcement purposes, or by a fire department, either municipal or one 
or by a fire patrol, whether such fire department or patrol be a paid organization 
or a voluntary association, and every ambulance used for answering emergency 
calls, shall be equipped with special lights, bells, sirens, horns or exhaust 
whistles of a type approved by the Commissioner of Motor Vehicles. 

The operators of all such vehicles so equipped are hereby authorized to use 
such equipment at all times while engaged in the performance of their duties 
and services, both within their respective corporate limits and beyond. 

In addition to the use of special equipment authorized and required by this 
subsection, the chief and one assistant chief of any police department or of any 
fire department, whether the same be municipal or rural, paid or voluntary, are 
hereby authorized to use such special equipment on privately owned vehicles 
operated by them while actually engaged in the performance of their official or 
ser HIC duties or services either within or beyond their respective corporate 
imits. 

And vehicles driven by inspectors in the employ of the North Carolina Utilities 
Commission shall be equipped with a bell, siren, or exhaust whistle of a type 
approved by the Commissioner, and all vehicles owned and operated by the State 
Bureau of Investigation for the use of its agents and officers in the performance 
of their official duties may be equipped with special lights, bells, sirens, horns 
or exhaust whistles of a type approved by the Commissioner of Motor Vehicles. 

Every vehicle used or operated for law-enforcement purposes by the sheriff 
or any Salaried deputy sheriff or salaried rural policeman of any county, whether 
owned by the county or not, may be, but is not required to be, equipped with 
special lights, bells, sirens, horns or exhaust whistles of a type approved by the 
ommissioner of Motor Vehicles. Such special equipment shall not be operated 

or activated by any person except by a law-enforcement officer while actively 
engaged in performing law-enforcement duties. 

In addition to the use of special equipment authorized and required by this 
subsection, the chief and assistant chiefs of each emergency rescue squad which 
is recognized or sponsored by any municipality or civil defense agency, are 
hereby authorized to use such special equipment on privately owned vehicles 
operated by them while actually engaged in their official or semiofficial duties 
or services either within or beyond the corporate limits of the municipality which 
recognizes or sponsors such organization. 

(c) Notwithstanding any other provisions of law, the following vehicles may 
be equipped with a special blue warning light of a type approved by the 
Commissioner of Motor Vehicles: 

(1) All publicly owned vehicles used primarily for law-enforcement 
purposes; 

(2) All other vehicles used primarily by law-enforcement officers in the 
performance of their official duties. 
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It shall be unlawful for such blue lights to be installed on a vehicle other than 
those enumerated in (c) above, or for such blue lights to be activated or operated 
by any person except a law-enforcement officer who is actively engaged in 
performing lawful duties. (1987, c. 407, s. 88; 1951, cc. 392, 1161; 1955, c. 1224; 
bby, G.100).S8.1; c. 494; c. 1170, s: 1; c. 1209; 1965, c: 257.) 

Local Modification. — Brunswick: 1959, c. 
211; Edgecombe: 1955, c. 1024. 

Distinction between Vehicles Making 
Normal Use of Highway and Those Engaged in 
Emergency Uses. — The legislature, in 
prescribing practical warning devices for use on 
motor vehicles, drew a distinction between 
vehicles making normal use of the highway and 
those engaged in emergency uses. For normal 
use, a horn audible for 200 feet under normal 
conditions was deemed adequate, under 
subsection (a) of this section; but something 

authoritative voice and greater volume was 
expected of vehicles on emergency errands 
under subsection (b). McEwen Funeral Serv., 
Inc. v. Charlotte City Coach Lines, 248 N.C. 146, 
102 S.E.2d 816 (1958). 

Blue Light for Law-Enforcement Vehicles 
May Be Used. — See opinion of Attorney 
General to Chief W.W. Pleasants, Durham Chief 
of Police, 40 N.C.A.G. 391 (1970). 

Applied in State v. Speights, 12 N.C. App. 32, 
182 S.E.2d 204 (1971). 

Cited in State v. Speights, 280 N.C. 137, 185 
different and manifestly with a more’ S.E.2d 152 (1971). 

§ 20-125.1. Directional signals. — (a) It shall be unlawful for the owner of 
any motor vehicle of a changed model or series designation indicating that it was 
manufactured or assembled after July 1, 1958, to register such vehicle or cause 
it to be registered in this State, or to obtain, or cause to be obtained in this State 
registration plates therefor, unless such vehicle is equipped with a mechanical 
or electrical Bee device by which the operator of the vehicle may indicate to 
the operator of another vehicle, approaching from either the front or rear and 
within a distance of 200 feet, his intention to turn from a direct line. Such signal 
device must be of a type approved by the Commissioner of Motor Vehicles. 

(b) It shall be unlawful for any dealer to sell or deliver in this State any motor 
vehicle of a changed model or series designation indicating that it was 
manufactured or assembled after July 1, 1953, if he knows or has reasonable 
cause to believe that the purchaser of such vehicle intends to register it or cause 
it to be registered in this State or to resell it to any other person for registration 
in and use upon the highways of this State, unless such motor vehicle is equipped 
with a mechanical or electrical signal device by which the operator of the vehicle 
may indicate to the operator of another veniale approaching from either of the 
front or rear or within a distance of 200 feet, his intention to turn from a direct 
line. Such signal device must be of a type approved by the Commissioner of 
Motor Vehicles: Provided that in the case of any motor vehicle manufactured 
or assembled after July 1, 1953, the signal device with which such motor vehicle 
is equipped shall be presumed prima facie to have been approved by the 
Commissioner of Motor Vehicles. Irrespective of the date of manufacture of any 
motor vehicle a certificate from the Commissioner of Motor Vehicles to the 
effect that a particular type of signal device has been approved by his 
Department shall be admissible in evidence in all the courts of this State. 

(c) Trailers satisfying the following conditions are not required to be equipped 
with a directional signal device: 

(1) The trailer and load does not obscure the directional signals of the 
towing vehicle from the view of a driver approaching from the rear and 
within a distance of 200 feet; | 

(2) The gross weight of the trailer and load does not exceed 4,000 pounds. 
(d) Nothing in this section shall apply to motorcycles. (1953, c. 481; 1957, c. 

488, s. 1; 1963, c. 524; 1969, c. 622.) 

§ 20-126. Mirrors. — (a) No person shall drive a motor vehicle on the streets 
or highways of this State unless equipped with an inside rearview mirror of a 
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type approved by the Commissioner, which provides the driver with a clear, 
undistorted, and Renee unobstructed view of the highway to the rear of 
such vehicle; provided, a vehicle so constructed or loaded as to make such inside 
rearview mirror ineffective may be operated if equipped with a mirror of a type 
to be approved by the Commissioner located so as to reflect to the driver a view 
of the highway to the rear of such vehicle. A violation of this subsection shall 
not constitute negligence per se in civil actions. Farm tractors, self-propelled 
implements of husbandry and construction equipment and all self-propelled 
vehicles not subject to registration under this Chapter are exempt from the 
provisions of this section. Provided that pickup trucks equipped with an outside 
rearview mirror approved by the Commissioner shall be exempt from the inside 
rearview mirror provision of this section. 

(b) It shall be unlawful for any person to operate upon the highways of this 
State any vehicle manufactured, assembled or first sold on or atiBe January l, 
1966 and registered in this State unless such vehicle is equipped with at least 
one outside mirror mounted on the driver’s side of the vehicle. Mirrors herein 
required shall be of a type approved by the Commissioner. 

(c) No person shall operate a motorcycle upon the streets or highways of this 
State unless such motorcycle is equipped with a rearview mirror so mounted as 
to provide the operator with a clear, undistorted and unobstructed view of at 
least 200 feet to the rear of the motorcycle. No motorcycle shall be registered 
in this State after January 1, 1968, unless such motorcycle is equipped with a 
rearview mirror as described in this section. Violation of the provisions of this 
subsection shall not be considered negligence per se or contributory negligence 
per se in any civil action. (1937, c. 407, s. 89; 1965, c. 368; 1967, c. 282, s. 1; ¢. 
674, s. 2; c. 1139.) 

Editor’s Note. — Session Laws 1967, c. 282, 
s. 12, provides that any inside mirror installed in 
any motor vehicle by its manufacturer shall be 
deemed to comply with subsection (a) of this 
section. 

The violation of this section and other safety 

statutes is negligence per se, unless the statute 
expressly provides otherwise. McCall v. Dixie 
Cartage & Warehousing, Inc., 272 N.C. 190, 158 
S.E.2d 72 (1967). 

Cited in Bechtler v. Bracken, 218 N.C. 515, 11 
S.E.2d 721 (1940). 

§ 20-127. Windshields must be unobstructed. — (a) It shall be unlawful for 
any person to drive any vehicle upon a highway with any sign, poster or other 
nontransparent material upon the front windshield, side wings, side or rear 
window of such motor vehicle other than a certificate or other paper required 
to be so displayed by law, or approved by the Commissioner of Motor Vehicles. 

(b) No motor vehicle which is equipped with a permanent windshield shall be 
operated upon the highways unless said windshield is equipped with a device 
for cleaning snow, rain, moisture, or other matters from the windshield directly 
in front of the operator, which device shall be in good working order and so 
constructed as to be controlled or operated by the operator of the vehicle. 
Provided, on any vehicle equipped by its manufacturer with such devices on both 
the right and left sides of windshield, both such devices shall be in working 
order. The device required by this subsection shall be of a type approved by the 
Commissioner. 

(c) The windshield, rear and side glasses of a motor vehicle must be free from 
discoloration which impair the driver’s vision or create a hazard. (1937, c. 407, 
s. 90; 1953, c. 1254; 1955, c. 1157, s. 2; 1959, c. 1264, s. 7; 1967; ¢ Ogi 

§ 20-128. Prevention of noise, smoke, etc.; muffler cut-outs regulated. — 
(a) No person shall drive a motor vehicle on a highway unless such motor vehicle 
is equipped with a muffler in good working order and in constant operation to 
prevent excessive or unusual noise, annoying smoke and smoke screens. 
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(b) It shall be unlawful to use a “muffler cut-out” on any motor vehicle upon 
a highway. 

(c) No motor vehicle registered in this State which was manufactured after 
model year 1967 shall be operated in this State unless it is equipped with such 
emission-control devices to reduce air pollution as were install at the time of 
manufacture, provided the foregoing requirement shall not apply where such 
devices have been removed for the purpose of converting the motor vehicle to 
operate on natural or liquified petroleum gas or other modifications have been 
made in order to reduce air pollution, further provided that such modifications 
shall have first been aDPECv ss by the Department of Water and Air Resources 
[Department of Natura 
AnD, ‘Sé-1;) 

Editor’s Note. — Session Laws 1973, ¢. 1262, 
which reorganized the Department of Natural 
and Economic Resources, did not provide for 
substituting “Department of Natural and 
Economic Resources” for “Department of 
Water and Air Resources” throughout the 
General Statutes, but, because the functions of 
the former Department of Water and Air 
Resources have devolved upon the Department 
of Natural and Economic Resources, the editors 

and Economic Resources]. (1937, ¢c. 407, s. 91; 1971, ¢. 

have inserted “Department of Natural and 
Economic Resources” in brackets in this section 
as set out above. 
Warrant held sufficient to charge violation of 

this section. State v. Daughtry, 236 N.C. 316, 72 
S.E.2d 658 (1952). 

Cited in State v. Woolard, 260 N.C. 133, 132 
S.E.2d 364 (1963); Stanley v. Department of 
Conservation & Dev., 284 N.C. 15, 199 S.E.2d 641 
(1978). 

§ 20-128.1. Control of visible emissions. — (a) It shall be a violation of this 
Article: 

(1) For any gasoline-powered motor vehicle registered and operated in this 
State to emit visible air contaminants under any mode of operation for 
longer than five consecutive seconds. 

(2) For any diesel-powered motor vehicle registered and operated in this 
State to emit for longer than five consecutive seconds under any mode 
of operation visible air contaminants which are equal to or darker than 
the shade or density designated as No. 1 on the Ringelmann Chart or 
are equal to or darker than a shade or density of twenty percent (207%) 
opacity. 

(b) Any person charged with a violation of this section shall be allowed 30 days 
within hich to make the necessary repairs or modification to bring the motor 
vehicle into conformity with the standards of this section and to have the motor 
vehicle inspected and approved by the agency issuing the notice of violation. Any 
erson who, within 30 days of receipt of a notice of violation, and prior to 

inspection and approval by the agency issuing the notice, receives additional 
notice or notices of violation, may exhibit a certificate of inspection and approval 
from the agency issuing the first notice in lieu of inspection and approval by 
the agencies issuing the subsequent notices. 

(c) The provisions of this section shall be enforceable by all persons 
designated in G.S. 20-49; by all law-enforcement officers of this State within 
their respective jurisdictions; by the personnel of local air pollution control 
agencies within their respective jurisdictions; and by personnel of State air 
pollution control agencies throughout the State. 

(d) Any person who fails to comply with the provisions of this section shall 
be subject to the penalties provided in G.S. 20-176. (1971, c. 1167, s. 10.) 

Cited in Stanley v. Department of 
Conservation & Dev., 284 N.C. 15, 199 S.E.2d 641 
(1978). 
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§ 20-129. Required lighting equipment of vehicles. — (a) When Vehicles 
Must Be Equipped. — Every vehicle upon a highway within this State during 
the period from a half hour after sunset to a half hour before sunrise, and at 
any other time when there is not sufficient light to render clearly discernible 
any person on the highway at a distance of 200 feet ahead, shall be equipped 
with lighted headlamps and rear lamps as in this section respectively required 
for different classes of vehicles, and subject to exemption with reference to 
lights on parked vehicles as declared in G.S. 20-134. 

(b) Headlamps on Motor Vehicles. — Every self-propelled motor vehicle other 
than motorcycles, road machinery, and farm tractors shall be equipped with at 
least two headlamps, all in good operating condition with at least one on each 
side of the front of the motor vehicle. Headlamps shall comply with the 
requirements and limitations set forth in G.S. 20-131 or G.S. 20-132. 

(c) Headlamps on Motorcycles. — Every motorcycle shall be equipped with 
at least one and not more than two headlamps which shall comply with the 
requirements and limitations set forth in G.S. 20-131 or 20-1382. The hesabnipe 
on a motorcycle shall be lighted at all times while the motorcycle is in operation 
on highways or public vehicular areas. 

(d) Rear Lamps. — Every motor vehicle, and every trailer or semitrailer 
attached to a motor vehicle and every vehicle which is being drawn at the end 
of a combination of vehicles, shall have all originally equipped rear lamps or the 
equivalent in good working order, which lamps shall axhibit a red light plainly 
visible under normal atmospheric conditions from a distance of 500 feet to the 
rear of such vehicle. One rear lamp or a separate lamp shall be so constructed 
and placed that the number plate carried on the rear of such vehicle shall under 
like conditions be illuminated by a white light as to be read from a distance of 
50 feet to the rear of such vehicle. Every trailer or semitrailer shall carry at the 
rear, in addition to the originally equipped lamps, a red reflector of the type 
which has been approved by the Commissioner and which is so located as to 
height and is so maintained as to be visible for at least 500 feet when Dost 
by A motor vehicle displaying lawful undimmed lights at night on an unlighted 
ighway. 
Notwithstanding the provisions of the first paragraph of this subsection, it 

shall not be necessary for a trailer weighing less than 4,000 pounds to carry or 
be equipped with a rear lamp, provided such vehicle is equipped with and carries 
at the rear two red reflectors of a diameter of not less than four inches, such 
reflectors to be approved by the Commissioner, and which are so designed and 
located as to height and are maintained so that each reflector is visible for at 
least 500 feet when approached by a motor vehicle displaying lawful undimmed 
headlights at night on an unlighted highway. 

The rear lamps of a motorcycle shall be lighted at all times while the 
motorcycle is in operation on highways or public vehicular areas. 

(e) Lamps on Bicycles. — Every bicycle shall be equipped with a lighted lamp 
on the front thereof, visible under normal atmospheric conditions from a 
distance of at least 300 feet in front of such bicycle, and shall also be equines 
with a reflex mirror or lamp on the rear, ool ae red light visible under like 
conditions from a distance of at least 200 feet to the rear of such bicycle, when 
used at night. 

(f) Lights on Other Vehicles. — All vehicles not heretofore in this section 
required to be equipped with specified lighted lamps shall carry on the left side 
one or more li hited lamps or lanterns projecting a white light, visible under 
normal atmospheric conditions from a distance of not less than 500 feet to the 
front of such vehicle and visible under like conditions from a distance of not less 
than 500 feet to the rear of such vehicle, or in lieu of said lights shall be equipped 
with reflectors of a type which is approved by the Commissioner. Farm tractors 
operated on a highway at night must be equipped with at least one white lamp 
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visible at a distance of 500 feet from the front of the tractor and with at least 
one red lamp visible at a distance of 500 feet to the rear of the tractor. Two red 
reflectors each having a diameter of at least four inches may be used on the rear 
of the tractor in lieu of the red lamp. 

(g) No person shall sell or operate on the highways of the State any motor 
vehicle, motorcycle or motor-driven cycle, manufactured after December 31, 
1955, unless it shall be equipped with a atl lamp on the rear of the vehicle. The 
stop lamp shall display a rad or amber light visible from a distance of not less 
than 100 feet to the rear in normal sunlight, and shall be actuated upon 
application of the service (foot) brake. The stop lamp may be incorporated into 
a unit with one or more other rear lamps. (19387, c. 407, s. 92; 1939, c. 275; 1947, 
c. 526; 1955, c. 1157, ss. 3-5, 8; 1957, c. 1088, s. 1; 1967, cc. 1076, 1218; 1969, c. 
Bow kaise. Ol, SS. 1, 2.) 

Cross Reference. — See note to § 20-131. 
Editor’s Note. — The 1973 amendment added 

the second sentence of subsection (c) and the 
third paragraph of subsection (d). 

Purpose of Section. — This section was 
enacted to minimize the hazards incident to the 
movement of motor vehicles upon the public 
roads during the nighttime. Thomas v. Thurston 
Motor Lines, 230 N.C. 122, 52 S.E.2d 377 (1949). 

This section was enacted for the protection of 
persons and property and in the interest of 
public safety, and the preservation of human 
life. State v. Norris, 242 N.C. 47, 86 S.E.2d 916 
(1955). 

This section was enacted in the interest of 
public safety. Scarborough v. Ingram, 256 N.C. 
87, 22 S.E.2d 798 (1961); Oxendine v. Lowry, 260 
N.C. 709, 183 S.E.2d 687 (1963); White v. Mote, 
270 N.C. 544, 155 S.E.2d 75 (1967). 

This is a safety statute enacted for the 
protection of persons and property. Brown v. 
Boren Clay Prods. Co., 5 N.C. App. 418, 168 
S.E.2d 452 (1969). 

Section Applies to State Highway System 
Only. — The provisions of this section are not 
applicable to defendants’ truck parked or 
stopped on a street in the city when plaintiff has 
neither allegation nor proof to show that the 
street forms a part of the State highway system. 
Coleman vy. Burris, 265 N.C. 404, 144 S.E.2d 241 
(1965). 

Section 20-161 does not conflict with nor 
reduce the obligation imposed on the operator 
of a motor vehicle stopped or parked on the 
highway at night to light his vehicle as required 
by this section and § 20-134. Melton v. Crotts, 257 
N.C. 121, 125 S.E.2d 396 (1962). 
What Constitutes Violation. — Driving a 

motor vehicle without lizhts during the period 
from a half hour after sunset to a half hour 
before sunrise violates this section and is 
punishable as prescribed by 8 20-176(b). State v. 
Eason, 242 N.C. 59, 86 S.E.2d 774 (1955). 

Operating a motor vehicle on a public highway 
at night without lights is a violation of this 
section. Williamson v. Varner, 252 N.C. 446, 114 

S.E.2d 92 (1960). 

Violation as Negligence Per Se. — The 
operation of a tractor-trailer on the highways at 
night without the rear and clearance lights 
burning as required by this section is negligence 
per se. Thomas v. Thurston Motor Lines, 230 
N.C. 122, 52 S8.E.2d 377 (1949). 

The violation of this section is negligence per 
se. Williamson v. Varner, 252 N.C. 446, 114 
S.E.2d 92 (1960); Correll v. Gaskins, 263 N.C. 
212, 1389 S.E.2d 202 (1964); Faison v. T & S 
Trucking Co., 266 N.C. 383, 146 S.E.2d 450 
(1966); McNulty v. Chaney, 1 N.C. App. 610, 162 
S.E.2d 90 (1968); Brown v. Boren Clay Prods. 
Co., 5 N.C. App. 418, 168 S.E.2d 452 (1969); 
Hardison v. Williams, 21 N.C. App. 670, 205 
S.E.2d 551 (1974). 

The violation of this section constitutes 
negligence as a matter of law. Scarborough v. 
Ingram, 256 N.C. 87, 122 S.E.2d 798 (1961); 
Oxendine v. Lowry, 260 N.C. 709, 133 S.E.2d 687 
(1963); White v. Mote, 270 N.C. 544, 155 S.E.2d 
75 (1967). 

One who operates a vehicle at night without 
lights, or with improper lights, is negligent. 
Reeves v. Campbell, 264 N.C. 224, 141 S.E.2d 296 
(1965). 

Riding a bicycle on the highway at night 
without a lamp of any kind on the front thereof 
is a violation of this section and is negligence per 
se. Oxendine v. Lowry, 260 N.C. 709, 183 S.E.2d 
687 (1963). 
And as Misdemeanor under § 20-176. — The 

violation of this section is a misdemeanor under 
§ 20-176. Williamson v. Varner, 252 N.C. 446, 114 
S.E.2d 92 (1960). 

Lights on Motor Vehicles Serve Two 

Purposes. — The lights required by this section 
serve two purposes: (1) to enable the operator of 
the automobile to see what is ahead of him; (2) 
to inform others of the approach of the 
automobile. Reeves v. Campbell, 264 N.C. 224, 
141 S.E.2d 296 (1965). 
The function of a front light or headlight, 

defined by this section and § 20-131, is to produce 
a driving light sufficient, under normal 
atmospheric conditions, to enable the operator to 
see a person 200 feet ahead. O’Berry v. Perry, 
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266 N.C. 77, 145 S.E.2d 321 (1965); Miller v. 
Wright, 272 N.C. 666, 158 S.E.2d 824 (1968). 

The adequacy of headlights upon a motor 
vehicle, in normal atmospheric conditions, is 
determined by this section and § 20-131. Miller 
v. Wright, 272 N.C. 666, 158 S.E.2d 824 (1968). 

Purpose of Front Lamp on Bicycle. — 

Subsection (e) of this section, respecting a front 
lamp on a bicycle, is designed for the benefit of 
those approaching a bicycle from the front and 
for the protection of the bicyclist from such. 
Oxendine v. Lowry, 260 N.C. 709, 133 S.E.2d 687 
(1963). 

And of Red Reflector. — The red reflector 
required under subsection (e) is designed to 
protect the bicyclist from vehicles approaching 
from the rear and to give notice to such vehicles 
of the presence of the bicycle ahead. Oxendine 
v. Lowry, 260 N.C. 709, 133 S.E.2d 687 (1968). 

Bicycle-Riding on Highway without Lights 
Was Negligence. — In a wrongful death case, 
if deceased was riding his bicycle, without lights, 
at night upon a public highway, he was guilty 
of negligence. Miller v. Enzor, 17 N.C. App. 510, 
195 S.E.2d 86 (1973). 

Intensity of Light. — Subsection (e) in no way 
requires a light of such intensity as to render 
objects visible along the highway in front of the 
bicycle. Oxendine v. Lowry, 260 N.C. 709, 138 
S.E.2d 687 (1968). 

Negligence in not having a light on the rear 
of a truck will not preclude recovery against one 
who drove his car into the truck, unless it 

contributed to the injury. Hughes v. Luther, 189 
N.C. 841, 128 S.E. 145 (1925). 

Absence of Rear Lights on Smcke-Covered 
Road. — Where plaintiff’s evidence tended to 
show that he was driving at night along a 
highway covered with smoke from fires along its 
side and that he collided with the rear of an oil 
truck which was headed in the same direction 
and which had been stopped on the highway 
without rear lights in violation of this section, it 
was held that, conceding negligence on the part 
of defendant, plaintiff's evidence discloses 
contributory negligence barring recovery as a 
matter of law, either in driving at a speed in 
excess of that at which he could stop within the 
distance to which his lights would disclose the 
existence of obstructions, or, if he could have 
seen the oil truck in time to have avoided a 
collision, in failing to do so. Sibbitt v. R. & W. 
Transit Co., 220 N.C. 702, 18 S.E.2d 203 (1942). 

Parking on highway without lights 40 
minutes before sunrise is unlawful. Smith v. 
Nunn, 257 N.C. 108, 125 S.E.2d 351 (1962). 

Bicycle Being Carried by Pedestrian. — 
Plaintiff's evidence was to the effect that at 
nighttime he was carrying a child’s bicycle, too 
small for him to ride, across a street intersection 
to a repair shop, and that he was hit by a vehicle 
entering the intersection against the stoplight at 
a high rate of speed. The court held that the 
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refusal to give defendant’s requested 
instruction that the failure to have a light on the 
bicycle was a violation of subsection (f) [now 
subsection (e)] of this section was not error, 
since under the circumstances plaintiff was a 
pedestrian rather than a cyclist. Holmes v. Blue 
Bird Cab, Inc., 227 N.C. 581, 43 S.E.2d 71 (1947), 
decided prior to the 1955 amendment. 

Disabled Vehicle. — A __ tractor-trailer 
standing on the paved portion of a highway at 
nighttime is required to have the rear and 
clearance lights burning as provided by this 
section, regardless of whether or not the vehicle 
is disabled within the meaning of § 20-161(c). 
Thomas v. Thurston Motor Lines, 230 N.C. 122, 
52 §.E.2d 377 (1949). A 

It is negligence to permit a disabled bus to 
stand on a highway at night without lights, 
blocking a lane of traffic, without giving 
warning to approaching vehicles. Dezern v. 
Asheboro City Bd. of Educ., 260 N.C. 535, 133 
S.E.2d 204 (1963). 

Right of Motorist to Assume That Other 
Vehicle Will Display Lights. — A motorist has 
the right to act upon the assumption, until he has 
notice to the contrary, that no other motorist will 
permit a motor vehicle either to move or to stand 
on the highway without displaying thereon the 
lights required by this section and § 20-134. 
Chaffin v. Brame, 233 N.C. 377, 64 S.E.2d 276 
(1951). See Towe v. Stokes, 117 F. Supp. 880 
(M.D.N.C. 1954); United States v. First-Citizens 
Bank & Trust Co., 208 F.2d 280 (4th Cir.), aff’g 
Rosenblatt v. United States, 112 F. Supp. 114 
(E.D.N.C. 1958). 
A plaintiff until he saw, or by the exercise of 

due care should have seen, the approach of 
defendant’s car, was entitled to assume and to 
act. upon the assumption that no motorist would 
be traveling without lights in violation of this 
section. White v. Lacey, 245 N.C. 364, 96 S.E.2d 
1 (1957). 
Whether Obstruction Should Have Been 

Seen Is Jury Question. — Generally speaking, 
where the statutes, as this section, or the 

decisions of the courts, require red lights as a 
warning of danger on any object in the highway 
and such lights are not present, it is a question 
for the jury to determine whether the driver at 
night should have seen the _ obstruction, 
notwithstanding the absence of red lights. 
Morris v. Sells-Floto Circus, Inc., 65 F.2d 782 
(4th Cir. 1933). 

Instructions. — The court correctly 
instructed the jury in specific detail that the 
defendant would be chargeable with negligence 
if he drove a school bus having a width in excess 
of 80 inches on the highway during the nighttime 
without displaying burning clearance lights 
thereon as required by this section. This 
instruction was correct, even though the duty to 
keep the lighting system on the vehicle in good 
working order may have rested on the 
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defendant’s employer and not on the defendant. 
The latter was not empowered to set a positive 
statute at naught merely because his employer 
may have furnished him a vehicle with a 
defective lighting system. Hansley v. Tilton, 234 
N.C. 3, 65 S.E.2d 300 (1951). 

Defendant was held entitled to an instruction, 
even in the absence of request therefor, in 
substance, as follows: If the jury find by the 
greater weight of the evidence that plaintiff 
stopped his car and permitted it to stand, without 
lights, on the paved portion of the road in 
defendant’s right lane of travel, such conduct on 
the part of the plaintiff would constitute 
negligence as a matter of law; and if the jury 
find by the greater weight of the evidence that 
such negligence was a proximate cause of the 
collision and plaintiff's injuries, the jury is 
instructed to answer the _ contributory 
negligence issue, “Yes.” Correll v. Gaskins, 268 
N.C. 212, 139 S.E.2d 202 (1964). 

Where plaintiff’s evidence fails to show that 
his bicycle was equipped with a lighted lamp on 
the front thereof, but does show that he had a 
reflecting mirror on its rear, and that plaintiff's 
bicycle was hit from the rear by a car operated 
by defendant, and there is no evidence in the 
record that if the bicycle had been equipped with 
a front lamp, the lamp would have been visible 
to a person approaching in an automobile from 
the rear of the bicycle, the Supreme Court held 
the only legitimate inference is that the absence 
of a lighted lamp on the front of the bicycle was 
not a proximate cause or a contributing 
proximate cause of the collision, and the court 

may properly charge the jury to this effect. 
Oxendine v. Lowry, 260 N.C. 709, 1383 S.E.2d 687 
(1968). 

Evidence Sufficient for Jury. — Evidence 
tending to show that the headlights on 
defendant’s car were defective and that he was 
driving at a speed of 60 to 65 miles an hour and 
that, in a sudden effort to avoid colliding with 
another automobile which had been backed into 
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the highway and which was apparently not in 
motion at the time, defendant drove off the road, 
causing the car to overturn, inflicting serious 
injury to plaintiff, a guest in the car, requires the 
submission of the case to the jury. Stewart v. 
Stewart, 221 N.C. 147, 19 S.E.2d 242 (1942). 

Evidence that the car in which plaintiff was 
riding as a guest struck defendant’s trailer 
which was standing across the highway in the 
car’s lane of traffic, and that the trailer did not 
have burning the lights required by this section, 
is sufficient to overrule defendant’s motion to 
nonsuit and motion for a directed verdict in its 
favor on the issue of negligence, since the 
question of proximate cause under the evidence 
is for the jury. Thomas v. Thurston Motor Lines, 
230 N.C. 122, 52 S.E.2d 377 (1949). 

Evidence Showing Violation of Section. — 
See Powell v. Lloyd, 234 N.C. 481, 67 S.E.2d 664 
(1951); White v. Mote, 270 N.C. 544, 155 S.E.2d 
75 (1967). 

Applied in McKinnon v. Howard Motor Lines, 
228 N.C. 182, 44 S.E.2d 735 (1947); Pascal v. 
Burke Transit Co., 229 N.C. 435, 50 S.E.2d 534 
(1948); Gantt v. Hobson, 240 N.C. 426, 82 S.E.2d 
384 (1954) (as to subsection (d)); Punch v. Landis, 
258 N.C. 114, 128 S.E.2d 224 (1962); Griffin v. 
Watkins, 269 N.C. 650, 153 S.E.2d 356 (1967); 
Williamson v. McNeill, 8 N.C. App. 625, 174 
S.E.2d 294 (1970). 

Quoied in part in Morris v. Jenrette Transp. 
Co., 235 N.C, 568, 70 S.E.2d 845 (1952). 

Cited in Newbern v. Leary, 215 N.C. 134, 1 
S.E.2d 384 (1939); Pike v. Seymour, 222 N.C. 42, 
21 S.E.2d 884 (1942); Morgan v. Cook, 236 N.C. 
477, 73 S.E.2d 296 (1952); Hollifield v. Everhart, 
237 N.C. 318, 74 S.E.2d 706 (1953); Smith v. City 
of Kinston, 249 N.C. 160, 105 S.E.2d 648 (1958); 
Meece v. Dickson, 252 N.C. 300, 118 S.E.2d 578 
(1960); Smith v. Goldsboro Iron & Metal Co., 257 
N.C. 148, 125 S.E.2d 377 (1962); State Hwy. 
Comm’n v. Raleigh Farmers Mkt., Inc., 263 N.C. 
622, 189 S.E.2d 904 (1965). 

In addition to other equipment required in this Chapter, the following vehicles 
shall be equipped as follows: 

(1) On every bus or truck, whatever its size, there shall be the following: 
On the rear, two reflectors, one at each side, and one stoplight. 

(2) On every bus or truck 80 inches or more in overall width, in addition to 
the requirements in subdivision (1): 

On the front, two clearance lamps, one at each side. 
On the rear, two clearance lamps, one at each side. 
On each side, two side marker lamps, one at or near the front and 

one at or near the rear. 
On each side, two reflectors, one at or near the front and one at or 

near the rear. 
(3) On every truck tractor: 

On the front, two clearance lamps, one at each side. 
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On the rear, one stoplight. ‘ 
(4) On every trailer or semitrailer having a gross weight of 4,000 pounds 

or more: 
On the front, two clearance lamps, one at each side. 
On each side, two side marker lamps, one at or near the front and 

one at or near the rear. 
On each side, two reflectors, one at or near the front and one at or 

near the rear. 
On the rear, two clearance lamps, one at each side, also two 

reflectors, one at each side, and one stoplight. 
(5) On every pole trailer having a gross weight of 4,000 pounds or more: 

On eek side, one side marker lamp and one clearance lamp which 
may be in combination, to show to the front, side and rear. 

On the rear of the pole trailer or load, two reflectors, one at each side. 
(6) On every trailer, semitrailer or pole trailer having a gross weight of less 

than 4,000 pounds: 
On the rear, two reflectors, one on each side. If any trailer or 

semitrailer is so loaded or is of such dimensions as to obscure the 
stoplight on the tewing vehicle, then such vehicle shall also be equipped 
with one stoplight. 

(7) Front clearance lamps and those marker lamps and reflectors mounted 
on the front or on the side near the front of a vehicle shall display or 
reflect an amber color. 

(8) Rear clearance lamps and those marker lamps and reflectors mounted 
on the rear or on the sides near the rear of a vehicle shall display or 
reflect a red color. 

(9) All lighting devices and reflectors mounted on the rear of any vehicle 
shall display or reflect a red color, except the stoplight or other signal 
device, which may be red, amber or yellow, and except that the hight 
illuminating the license plate shall be white and the light emitted by 
a backup lamp shall be white or amber. (1955, c. 1157, s. 4; 1969, c. 387.) 

This section was enacted in the interest of 87, 122 S.E.2d 798 (1961); Oxendine v. Lowry, 
public safety. Scarborough v. Ingram, 256 N.C. 260 N.C. 709, 133 S.E.2d 687 (1963); White v. 
87, 122 S.E.2d 798 (1961); Oxendine v. Lowry, Mote, 270 N.C. 544, 155 S.E.2d 75 (1967). 
260 N.C. 709, 183 S.E.2d 687 (1963); White v. Applied in Smith v. Goldsboro Iron & Metal 
Mote, 270 N.C. 544, 155 S.E.2d 75 (1967). Co., 257 N.C. 148, 125 S.E.2d 377 (1962). 

Its violation constitutes negligence as a Cited in Atkins v. Moye, 277 N.C. 179, 176 
matter of law. Scarborough v. Ingram, 256 N.C. S.E.2d 729 (1970). 

§ 20-130. Additional permissible light on vehicle. — (a) aye Lamps. — Any 
motor vehicle may be equiphed with not to exceed two spot lamps, except that 
a motorcycle shall not be equipped with more than one spot lamp, and every 
lighted spot lamp shall be so aimed and used pop approaching another vehicle 
that no part of the beam will be directed to the left of the center of the highway 
nor more than 100 feet ahead of the vehicle. No spot lamps shall be used on the 
rear of any vehicle. 

(b) Auxiliary Driving Lamps. — Any motor vehicle may be equipped with not 
to exceed two auxiliary driving lamps mounted on the front, and every such 
auxiliary driving lamp or lamps shall meet the requirements and limitations set 
forth in G.S. 20-1381, subsection (c). 

(c) Restrictions on Lamps. — Any device, other than headlamps, spot lamps, 
or auxiliary driving ate Ye which projects a beam of light of an intensity greater 
than 25 candlepower, shall be so directed that no part of the beam will strike 
the level of the surface on which the vehicle stands at a distance of more than 
50 feet from the vehicle. (1937, c. 407, s. 93.) 
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§ 20-130.1. Use of red lights on front of vehicles prohibited; exceptions. — 
It shall be unlawful for any person to drive upon the highways of this State any 
vehicle displaying red lights visible from the fect of said vehicle. The provisions 
of this section shall not apply to police cars, highway patrol cars, vehicles owned 
by the Wildlife Resources Commission and operated exclusively for 
law-enforcement purposes, ambulances, fire-fighting vehicles, school buses, a 
vehicle operated in the performance of his duties or services by any member of 
a municipal or rural fire department, paid or voluntary, or vehieles of a voluntary 
life-saving organization that have been officially approved by the local police 
authorities and manned or operated by members of such organization while on 
official call or vehicles operated by medical doctors and anesthetists in 
emergencies or to such lights as may be prescribed by the Interstate Commerce 
Commission. The provisions of this section shall not apply to motor vehicles used 
in law enforcement by the sheriff or any salaried deputy sheriff or salaried rural 
policeman of any county, regardless of whether or not the vehicle is owned by 
the county. (1948, c. 726; 1947, c. 1032; 1958, c. 354; 1955, c. 528; 1957, c. 65, s. 
aa ceiwooe, 166,s. 2; ¢) 1170, s. 2; 1967, c. 651, s. 1; 1971, ¢. 1214.) 

Section Applies to Vehicles Operated at General Assembly intended the section to apply 
Time Lights Are Required. — While it is true to vehicles operated at the time when lights are 
that this section declares that it shall be required, as provided in § 20-129. Hollifield v. 
unlawful to display red lights visible in front of Everhart, 237 N.C. 318, 74 S.E.2d 706 (1953). 
a vehicle, it may be fairly assumed that the 

§ 20-130.2. Use of amber lights on certain vehicles. — All wreckers 
operated on the highways of the State shall be equipped with an amber-colored 
ashing light which shall be so mounted and jodatad, as to be clearly visible in 

all directions from a distance of 500 feet. It shall be lawful to equip any other 
vehicle with a similar warning light including, but not by way of limitation, 
maintenance or construction vehicles or equipment of the Board of 
Transportation engaged in performing maintenance or construction work on the 
roads, maintenance or construction vehicles of any person, firm or corporation, 
and any other vehicles required to contain a warning light. (1967, c. 651, s. 2; 
1973, c. 507, s. 5.) 

Editor’s Note. — The 1973 amendment ‘State Highway Commission” in the second 
substituted “Board of Transportation” for sentence. 

§ 20-130.3. Use of white or clear lights on rear of vehicles prohibited; 
exceptions. — It shall be unlawful for any person to willfully drive a motor 
vehicle in forward motion upon the highways of this State displaying white or 
clear lights on the rear of said vehicle. The provisions of this section shall not 
apply to the white light required by G.S. 20-129(d) or so-called backup lights 
lighted only when said vehicle is in reverse gear or backing. Violation of this 
section does not constitute negligence per se in any civil action. (1973, c. 1071.) 

§ 20-131. Requirements as to headlamps and auxiliary driving lamps. — 
(a) The headlamps of motor vehicles shall be so constructed, arranged, and 
adjusted that, except as provided in subsection (c) of this section, they will at 
all times mentioned in G.S. 20-129, and under normal atmospheric conditions and 
on a level road, produce a driving light sufficient to render clearly discernible 
a person 200 feet ahead, but any person operating a motor vehicle upon the 
highways, when meeting another vehicle, shall so control the lights of the vehicle 
operated by him by shifting, depressing, deflecting, tilting, or dimming the 
headlight beams in such manner as shall not project a glaring or dazzling light 
to persons within a distance of 500 feet in front of such headlamp. Every new 
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motor vehicle, other than a motorcycle or motor-driven cycle, registered in this 
State after January 1, 1956, which has multipie-beam road-lighting equipment 
shall be equipped with a beam indicator, which shall be lighted whenever the 
uppermost distribution of light from the headlamps is in use,- and shall not 
otherwise be lighted. Said indicator shall be so designed and located that when 
lighted it will be readily visible without glare to the driver of the vehicle so 
equipped. 

(b) Headlamps shall be deemed to comply with the foregoing provisions 
pice iat glaring and dazzling lights if none of the main bright portion of the 
eadlamp beams rises above a horizontal plane passing through the lamp centers 

parallel to the level road upon which the loaded vehicle stands, and in ro case 
higher than 42 inches, 75 feet ahead of the vehicle. 

(c) Whenever a motor vehicle is being operated upon a highway, or portion 
thereof, which is sufficiently lighted to reveal a Here on the highway at a 
distance of 200 feet ahead of the vehicle, it shall be permissible to dim the 
headlamps or to tilt the beams downward or to substitute therefor the light from 
an auxiliary driving lamp or pair of such lamps, subject to the restrictions as 
to tilted beams cad auxiliary driving lamps set forth in this section. 

(d) Whenever a motor vehicle meets another vehicle on any highway it shall 
be permissible to tilt the beams of the headlamps downward or to substitute 
therefor the light from an auxiliary driving lamp or pair of such lamps subject 
to the requirement that the tilted headlamps or auxiliary lamp or lamps shall 
give sufficient illumination under normal atmospheric conditions and on a level 
road to render clearly discernible a person 75 feet ahead, but shall not project 
a glaring or dazzling light to persons in front of the vehicle: Provided, that at 
all times required in G.S. 20-129 at least two lights shall be displayed on the front 
of and on opposite sides of every motor vehicle other than a motorcycle, road 
roller, road machinery, or farm tractor. 

(e) No city or town shall enact an ordinance in conflict with this section. (1937, 
CPhA0T 83 9451939. 6. 35)hsiil; 1955/1 Msseort®) 

Cross References. — As to failure to dim 
headlights not cause for suspension or 
revocation of driver’s license, see § 20-18. As to 
penalties imposed for failure to dim headlights, 
see § 20-181. 

The function of a front light or headlight, 

defined by § 20-129 and this section, is to produce 
a driving light sufficient, under normai 
atmospheric conditions, to enable the operator to 

see a person 200 feet ahead. O’Berry v. Perry, 
266 N.C. 77, 145 S.E.2d 321 (1965); Miller v. 
Wright, 272 N.C. 666, 158 S.E.2d 824 (1968). 

The adequacy of headlights upon a motor 

vehicle, in normal atmospheric conditions, is 
determined by this section and § 20-129. Miller 
v. Wright, 272 N.C. 666, 158 S.E.2d 824 (1968). 

The function of a parking light is to enable 
a vehicle parked or stopped upon the highway to 
be seen under similar conditions from a distance 
of 500 feet to the front of such vehicle. O’Berry 
v. Perry, 266 N.C. 77, 145 S.E.2d 321 (1965). 

Lights May Be Dimmed for Better Visibility. 
— The duty of a motorist to dim or deflect his 
headlights is not restricted by this section solely 
to instances in which he is meeting oncoming 
traffic, since this section refers to “normal . 
atmospheric conditions’; therefore, it may be 
permissible for a motorist to deflect his 

headlights when driving in fog or other 
atmospheric conditions in which deflected 
headlights afford better visibility. Short v. 
Chapman, 261 N.C. 674, 186 S.E.2d 40 (1964). 

Requirements Differ from § 20-129(e). — The 
requirement of subsection (e) of § 20-129 is 

entirely different from the requirement for 
motor vehicles, when used at night, as set forth 
in subsection (a) of this section. Oxendine v. 

Lowry, 260 N.C. 709, 133 S.E.2d 687 (1968). 

Contributory Negligence. — In an action for 
damages due to negligence of defendants, where 
the evidence showed that plaintiffs, on a joint 
enterprise, driving their car about 2:00 A. M., at 
40 or 45 miles per hour, with lights dimmed so 
that they could not see ahead over 75 to 100 feet, 
never applied the brakes and failed to see 
defendants’ truck until after the collision, 
crashing into the back of the truck with terrific 
force, plaintiffs were guilty of contributory 
negligence which was a proximate cause of the 
accident, thereby barring their recovery. Pike v. 
Seymour, 222 N.C. 42, 21 S.E.2d 884 (1942). 

Applied in Cronenberg v. United States, 123 
F. Supp. 693 (E.D.N.C. 1954); Williamson v. 
McNeill, 8 N.C. App. 625, 174 S.E.2d 294 (1970). 

Quoted in Newbern v. Leary, 215 N.C. 134, 1 
S.E.2d 384 (1939); as to subsections (a) and (d), 
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in Keener v. Beal, 246 N.C. 247, 98 S.E.2d 19 
(1957); Meeks v. Atkeson, 7 N.C. App. 681, 173 
S.E.2d 509 (1970). 

CH. 20. MOTOR VEHICLES § 20-134 

Cited in Singletary v. Nixon, 239 N.C. 634, 80 
S.E.2d 676 (1954); Smith v. City of Kinston, 249 
N.C. 160, 105 S.E.2d 648 (1958). 

§ 20-132. Acetylene lights. — Motor vehicles may be equipped with two 
acetylene headlamps of approximately equal candlepower when equipped with 
clear plane-glass fronts, bright six-inch spherical mirrors, and standard 
acetylene five-eighths foot burners not more and not less and which do not 
project a ame or dazzling light into the eyes of approaching drivers. (1937, 
Cd is 095. 

§ 20-133. Enforcement of provisions. — (a) The Commissioner is authorized 
to designate, furnish instructions to and to supervise official stations for 
adjusting headlamps and auxiliary driving lamps to conform with the provisions 
of G.S. 20-129. When headlamps and auxiliary driving lamps have been adjusted 
in conformity with the instructions issued by the Commissioner, a certificate of 
adjustment shall be issued to the driver of the motor vehicle on forms issued 
in duplicate by the Commissioner and showing date of issue, registration number 
of the motor vehicle, owner’s name, make of vehicle and official designation of 
the adjusting station. 

(b) The driver of any motor vehicle equipped with approved headlamps, 
auxiliary driving lamps, rear lamps or signal lamps, who is arrested upon a 
charge that such lamps are improperly adjusted or are equipped with bulbs of 
a candlepower not approved for use therewith, shall be allowed 48 hours within 
which to bring such lamps into conformance with the requirements of this 
Article. It shall be a defense to any such charge that the person arrested produce 
in court or submit to the prosecuting attorney a certificate from an official 
adjusting station showing that within 48 hours after such arrest such lamps have 
been made to conform with the requirements of this Article. (1987, c. 407, s. 96.) 

§ 20-134. Lights on parked vehicles. — Whenever a vehicle is parked or 
stopped upon a highway, whether attended or unattended during the times 
mentioned in § 20-129, there shall be displayed upon such vehicle one or more 
lamps projecting a white or amber light visible under normal atmospheric 
conditions from a distance of five hundred feet to the front of such vehicle, and 
eeeuns a red light visible under like conditions from a distance of five 
undred feet to the rear, except that local authorities may provide by ordinance 

that no lights need be displayed upon any such vehicle when parked in 
accordance with local ordinances upon a highway where there is sufficient light 
to reveal any person within a distance of two hundred feet upon such highway. 
fia. c, 401, s. 97; 1959, c. 1264, s. 9.) 

Cross Reference. — As to right of motorist to 
assume that others will comply with this section, 
see note to § 20-129. 

Design of Section. — This section is designed 
to promote safe use of the public highways. 
Beasley v. Williams, 260 N.C. 561, 1383 S.E.2d 227 
(1963). 

The function of a parking light is to enable 
a vehicle parked or stopped upon the highway to 
be seen under similar conditions from a distance 
of 500 feet to the front of such vehicle. O’ Berry 
v. Perry, 266 N.C. 77, 145 S.E.2d 321 (1965). 

This section is inapplicable unless there be 
a parking in violation of § 20-161. Meece v. 
Dickson, 252 N.C. 300, 118 S.E.2d 578 (1960). 

Section 20-161 does not conflict with nor 
reduce the obligation imposed on the operator 
of a motor vehicle stopped or parked on the 
highway at night to light his vehicle as required 
by this section and § 20-129. Melton v. Crotts, 257 
N.C. 121, 125 S.E.2d' 396 (1962). 

This section is inapplicable to a motor 
vehicle parked in a residential district in a city 

or town on a street which constitutes no part of 
the highway system. Smith v. Goldsboro Iron & 
Metal Co., 257 N.C. 148, 125 8.E.2d 377 (1962). 

The provisions of this section are not 
applicable to defendants’ truck parked or 
stopped on a street in the city when plaintiff has 
neither allegation nor proof to show that the 
street forms a part of the State highway system. 
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Coleman v. Burris, 265 N.C. 404, 144 S.E.2d 241 
(1965). 

It is not necessarily unlawful in all cases to 
park a vehicle at night on the paved portion of 

a highway without lights thereon, as an 

emergency may arise thereby making it 
impossible to move such vehicle immediately. 
Pike v. Seymour, 222 N.C. 42, 21 S.E.2d 884 
(1942). 

Violation Is Negligence Per Se. — The 
parking of a truck on a public highway at night 
without lights in violation of this section is 
negligence per se, and the question of proximate 
cause is for the determination of the jury. [This 
case was decided under the corresponding 
section of the former law.] Barrier v. Thomas & 
Howard Co., 205 N.C. 425, 171 S.E. 626 (1933). 

Parking on a paved highway at night, without 
flares or other warning, is negligence. Allen v. 
Dr. Pepper Bottling Co., 223 N.C. 118, 25 S.E.2d 
388 (1948). 

Leaving a disabled marine corps wrecker 
standing on the highway in the nighttime 
without the lights and warning signals required 
by this section and § 20-161 constituted 
negligence. United States v. First-Citizens Bank 
& Trust Co., 208 F.2d 280 (4th Cir.), aff’g 
Rosenblatt v. United States, 112 F. Supp. 114 
(E.D.N.C. 1953). 

A violation of this section is negligence per se. 
Correll v. Gaskins, 263 N.C. 212, 189 S.E.2d 202 
(1964); Faison v. T & S Trucking Co., 266 N.C. 

383, 146 S.E.2d 450 (1966); Edwards v. Mayes, 

385 F.2d 369 (4th Cir. 1967). 
Disabled Bus. — It is negligence to permit a 

disabled bus to stand on a highway at night 
without lights, blocking a lane of traffic, without 

giving warning to approaching vehicles. Dezern 
v. Asheboro City Bd. of Educ., 260 N.C. 535, 183 
S.E.2d 204 (1968). 

Instruction. — Defendant was entitled to an 
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instruction, even in the absence of request 
therefor, in substance, as follows: If the jury 
find by the greater weight of the evidence that 
plaintiff stopped his car and permitted it to 
stand, without lights, on the paved portion of the 
road in defendant’s right lane of travel, such 
conduct on the part of the plaintiff would 
constitute negligence as a matter of law; and if 
the jury find by the greater weight of the 
evidence that such negligence was a proximate 
cause of the collision and plaintiff’s injuries, the 
jury is instructed to answer the contributory 
negligence issue, “Yes.” Correll v. Gaskins, 263 
N.C. 212, 189 S:E.2d 202 (1964). 

Jury Question. — Evidence that the driver of 
a car left the vehicle standing unattended 
without lights at nighttime, partially on the hard 
surface, and that plaintiff was unable to stop 
before striking the rear of the vehicle when he 
first saw it upon resuming his bright lights after 
dimming his lights in response to oncoming 
traffic, was sufficient to be submitted to the jury 
on the issue of negligence. Beasley v. Williams, 
260 N.C. 561, 133 S.E.2d 227 (1968). 

It is for the jury to decide whether, upon the 
evidence, a violation of this statute was a 
proximate cause of decedent’s injuries. Edwards 
v. Mayes, 385 F.2d 369 (4th Cir. 1967). 

Applied in Bumgardner v. Allison, 238 N.C. 
621, 78 S.E.2d 752 (1953); Kinsey v. Town of 
Kenly, 263 N.C. 376, 1389 S.E.2d 686 (1965). 

Stated in Puryear v. Cooper, 2 N.C. App. 517, 
163 S.E.2d 299 (1968). 

Cited in McKinnon v. Howard Motor Lines, 
228 N.C. 182, 44 S.E.2d 735 (1947); Keener v. 
Beal, 246 N.C. 247, 98 S.E.2d 19 (1957); Vann v. 
Hayes, 266 N.C. 718, 147 S.E.2d 186 (1966); 
Brown v. Boren Clay Prods. Co, 5 N.C. App. 418, 
168 8.E.2d 452 (1969); Atkins v. Moye, 277 N.C. 
179, 176 S.E.2d 789 (1970); McNair v. Boyette, 
282 N.C. 230, 192 S.E.2d 457 (1972). 

§ 20-135. Safety glass. — (a) It shall be unlawful to operate knowingly, on 
any public highway or street in this State, any motor vehicle which is registered 
in the State of North Carolina and which shall have been manufactured or 
assembled on or after January 1, 1936, unless such motor vehicle be equipped 
with safety glass wherever glass is used in doors, windows, windshields, wings 
or partitions; or for a dealer to sell a motor vehicle manufactured or assembled 
on or after January 1, 1936, for operation upon the said highways or streets 
unless it be so equipped. The provisions of this Article shall not apply to any 
motor vehicle if such motor vehicle shall have been registered previously in 
another state by the owner while the owner was a bona fide resident of said other 
state. 

(b) The term “safety glass” as used in this Article shall be construed as 
meaning glass so treated or combined with other materials as to reduce, in 
comparison with ordinary sheet glass or plate glass, the likelihood of injury to 
persons by glass when the glass is cracked or broken. 

(c) The Department of Motor Vehicles shall approve and maintain a list of the 
approved types of glass, conforming to the specifications and requirements for 
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safety glass as set forth in this Article, and in accordance with standards 
recognized by the United States Bureau of Standards, and shall not issue a 
license for or relicense any motor vehicle subject to the provisions of this Article 
Baeeaeuch motor vehicle be equipped as herein provided with such approved 
type of glass. 

d) The owner of any motor vehicle which is operated knowingly or any dealer 
who sells a motor vehicle in violation of the provisions of this Article shall be 
deemed guilty of a misdemeanor, and upon conviction thereof shall be fined not 
more than twenty-five dollars ($25.00) or be imprisoned not more than 30 days, 
or both, in the discretion of the court. (1937, c. 407, s. 98; 1941, c. 36.) 

§ 20-135.1. Safety belts. — (a) The Commissioner shall _ establish 
specifications or requirements for approved-type safety belts and safety harness 
and attachments. 

(b) No person shall sell, offer or keep for sale any safety belt, safety harness, 
or attachment thereto as referred to in subsection (a) for use in a vehicle, unless 
“se typs ae brand which has been approved by the Commissioner. (1957, c. 
1038, s. 2. 

§ 20-135.2. Safety belts and anchorages. — (a) Every new motor vehicle 
registered in this State and manufactured, assembled, or sold after January 1, 
1964, shall, at the time of registration, be equipped with at least two sets of seat 
safety belts for the front seat of the motor vehicle. Such seat safety belts shall 
be of such construction, design, and strength to support a loop load strength 
of not less than 5,000 pounds for each belt, and must be of a type approved by 
the Commissioner. 

This subsection shall not apply to passenger motor vehicles having a seating 
capacity in the front seat of less than two passengers. 

b) After July 1, 1962, no seat safety belt shall be sold for use in connection 
with the operation of a motor vehicle on any highway of this State unless it shall 
be constructed and installed as to have a loop strength through the complete 
attachment of not less than 5,000 pounds and the buckle or closing device shall 
be of such construction and design that after it has received the aforesaid loop 
belt load it can be released with one hand with a pull of less than 45 pounds. 

(c) The provisions of this section shall apply only to passenger vehicles of 
nine-passenger capacity or less, except motorcycles. (1961, c. 1076; 1968, c. 288.) 

Seat belt enactments are not absolute safety 

measures, and no statutory duty to use the belts 

can be implied from them. Miller v. Miller, 273 
N.C. 228, 160 S.E.2d 65 (1968). 
The failure of a guest passenger to use an 

available seat belt does not constitute 
contributory negligence barring recovery by 
the passenger for personal injuries received in 
an automobile accident caused by defendant 
driver’s negligence. Miller v. Miller, 273 N.C. 
228, 160 S.E.2d 65 (1968). 

Nor Does It Invoke Doctrine of Avoidable 
Consequences. — The doctrine of avoidable 
consequences is not invoked by the failure of 
plaintiff guest passenger to use an available 
seat belt, since the failure to fasten the seat belt 
occurs before defendant’s negligence. Miller v. 
Miller, 273 N.C. 228, 160 S.E.2d 65 (1968). 

Applied in Calloway v. Ford Motor Co., 281 
N.C. 496, 189 S.E.2d 484 (1972). 

§ 20-135.3. Seat belt anchorages for rear seats of motor vehicles. — Every 
new motor vehicle registered in this State and manufactured, assembled or sold 
after July 1, 1966, shall be equipped with sufficient anchorage units at the 
attachment points for attaching at least two sets of seat safety belts for the rear 
seat of the motor vehicle. Such anchorage units at the attachment points shall 
be of such construction, design and strength to support a loop load strength of 
not less than 5,000 pounds for each belt. 

The provisions of this section shall apply to ep alec vehicles of 
nine-passenger capacity or less, except motorcycles. (1965, c. 372.) 
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Cross Reference. — See note to § 20-135.2. - 

§ 20-135.4. Certain automobile safety standards. — (a) Definitions. — For 
the purposes of this section, the term “private passenger automobile” shall mean 
2 four-wheeled motor vehicle designed principally for carrying passengers, for 
use on public roads and highways, except a multipurpose passenger vehicle 
which is constructed either on a truck chassis or with special features for 
occasional off-road operation. ; 

(b) Warranty on Original Sale and Manufacture of Automobile; 
Energy-Absorption System. — Every private passenger automobile 
manufactured on and after August 1, 1973, upon its original sale in the State 
of North Carolina, shall be sold subject to the manufacture’s warranty that it 
is equipped with an appropriate energy-absorption system and that, without 
compromising existing standards of passenger safety, it can be driven directly 
into a standard Society of Automotive Engineers (SAE J-850) test barrier at a 
forward speed of five miles per hour and a reverse speed of two and one-half 
miles per hour without sustaining any damage to the automobile, exclusive of 
damage to the bumper itself. 

(c) Exceptions. — The manufacturer’s warranty provisions of this section 
shall not be applicable with respect to any private passenger automobile as to 
which the manufacturer files a written certification under oath with the State 
Department of Motor Vehicles, on a form to be prescribed by that Department, 
that the particular make and model described therein complies with the 
applicable standards of this section. 

(d) The manufacturer’s specified height of any passenger motor vehicle shall 
not be elevated or lowered, either in front or back, more than six inches by 
modification, alteration, or change of the physical structure of said vehicle 
without prior written approval of the Commissioner of Motor Vehicles. 

On or after January 1, 1975, no self-propelled passenger vehicle that has been 
so altered, modified or changed shall be operated upon any highway or public 
vehicular area without the prior written approval of the Commissioner. (1971, 
c. 485; 1973; cc. 58, 1082.) 

Editor’s Note. — The first 1973 amendment Section Is Applicable to Specific Vehicle; 
substituted, at the end of subsection (a), the Statute Not Preempted by Federal Legislation. 

language beginning “except a multi-purpose — See opinion of Attorney General to Mr. Joe 
passenger vehicle” for “and not designed for use |W. Garrett, Commissioner of Motor Vehicles, 41 
principally as a dwelling or for camping.” N.C.A.G. 677 (1971). 

The second 1973 amendment added subsection 
(d). 

§ 20-136. Smoke screens. — (a) It shall be unlawful for any person or persons 
to drive, operate, equip or be in the possession of any automobile or other motor 
vehicle containing, or in any manner provided with, a mechanical machine or 
device designed, used or capable of being used for the purpose of discharging, 
creating or causing, in any manner, to be discharged or emitted, either from 
itself or from the automobile or other motor vehicle to which attached, any 
unusual amount of smoke, gas or other substance not necessary to the actual 
propulsion, care and keep of said vehicle, and the possession by any person or 
persons of any such device, whether the same is attached to any such motor 
vehicle, or detached therefrom, shall be prima facie evidence of the guilt of such 
person or persons of a violation of this section. 

(b) Any person or patted violating the provisions of this section shall be 
uilty of a felony, and upon conviction shall be imprisoned in the State’s prison 
or a period of not less than one year or not more than 10 years, in the discretion 
of the court. (1937, c. 407, s. 99.) 
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§ 20-136.1. Location of television viewers. — No person shall drive any 
motor vehicle equipped with any television viewer, screen, or other means of 
visually receiving a television broadcast which is located in the motor vehicle 
at any point forward of the back of the driver’s seat, or which is visible to the 
driver while operating the motor vehicle. (1949, c. 588, s. 4.) 

§ 20-137. Unlawful display of emblem or insignia. — It shall be unlawful 
for any person to display on his motor vehicle, or to allow to be displayed on 
his motor vehicle, any emblem or insignia of any organization, association, club, 
lodge, order, or fraternity, unless such person be a member of the organization, 
association, club, lodge, order, or fraternity, the emblem or insignia of which 
is so displayed. 
Any person violating the provisions of this section shall be guilty of a 

misdemeanor and shall be subject to a fine not exceeding fifty dollars ($50.00) 
or imprisonment for a period not exceeding 30 days. (Ex. Sess. 1924, c. 63.) 

Editor’s Note. — The effect of this section 

was summarized in 3 N.C.L. Rev. 25. 

§§ 20-137.1 to 20-137.5: Reserved for future codification purposes. 

Part 9A. Abandoned and Derelict Motor Vehicles. 

§ 20-137.6. Declaration of purpose. — Abandoned and derelict motor 
vehicles constitute a hazard to the health and welfare of the people of the State 
in that such vehicles can harbor noxious diseases, furnish shelter and breeding 
places for vermin, and present physical dangers to the safety and well-being of 
children and other citizens. It is therefore in the public interest that the present 
accumulation of abandoned and derelict motor vehicles be eliminated and that 
the future abandonment of such vehicles be prevented. (1973, c. 720, s. 1.) 

Editor’s Note. — Session Laws 1973, c. 720, modify G.S. 20-162.3 and shall become effective 
s. 2, provides: “This act shall not repeal or on Sept. 3, 1973.” 

§ 20-137.7. Definitions of words and phrases. — The following words and 
phrases when used in this Part shall for the purpose of this Part have the 
meaning respectively prescribed to them in this Part, except in those instances 
where the context clearly indicates a different meaning: 

(1) ‘Abandoned vehicle” means a motor vehicle that has remained illegally 
on private or public property for a period of more than 10 days without 
the consent of the owner or person in control of the property. 

(2) “Demolisher” means any person, firm or corporation whose business is 
to convert a motor vehicle into processed scrap or scrap metal or 
otherwise to wreck, or dismantle, such a vehicle. 

(3) “Department” means the North Carolina Department of 
Transportation. 

(4) “Derelict vehicle” means a motor vehicle: 

a. Whose certificate of registration has expired and the registered and 
legal owner no longer resides at the address listed on the last 
certificate of registration on record with the North Carolina 
Department of Transportation; or 

b. Whose major parts have been removed so as to render the vehicle 
inoperable and incapable of passing inspection as required under 
existing standards; or 
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c. [Whose] manufacturer’s serial plates, vehicle identification 
numbers, license number plates and any other means of 
identification have been removed so as to nullify efforts to locate 
or identify the registered and legal owner; or ~ 

d. Whose registered and legal owner of record disclaims ownership or 
releases his rights thereto; or 

e. Which is more than 12 years old and does not bear a current license 
: as required by the Department. 

(5) “Officer” means any law-enforcement officer of the State, of any county 
or of any municipality including county sanitation officers. 

(6) “Salvage yard” means a business or a person who possesses five or more 
derelict vehicles, regularly engages in buying and selling used vehicle 
parts. ; 

(7) “Secretary” means the Secretary of the North Carolina Department of 
Transportation. 

(8) “Tag’’ means any type of notice affixed to an abandoned or derelict 
motor vehicle advising the owner or the person in possession that the 
same has been declared an abandoned or derelict vehicle and will be 
treated as such, which tag shall be of sufficient size as to be easily 
discernible and contain such information as the Secretary deems 
necessary to enforce this Part. 

(9) “Vehicle” means every device in, pp or by which any person or 
property is or may be transported or drawn upon a highvety by 
mechanical means. 

(10) “Vehicle recycling’ means the process whereby discarded vehicles 
(abandoned, derelict or wrecked) are collected and then processed by 
shredding, bailing or shearing to produce processed scrap iron and steel 
which is then remelted by steel mills and foundries to make raw 
materials which are subsequently used to manufacture new 
metal-based products for the consumer. (1973, c. 720, s. 1.) 

§ 20-137.8. Secretary may adopt rules and regulations. — The Secretary 
is hereby vested with the power and is charged with the duties of administering 
the provisions of this Part and is authorized to adopt such rules and regulations 
as may be necessary to carry out the provisions thereof. (1973, c. 720, s. 1.) 

§ 20-137.9. Removal from private property. — Any abandoned or any 
derelict vehicle in this State shall be subject to be removed from public or private 
property provided not objected to by the owner of the private property after 
notice as hereinafter provided and disposed of in accordance with the provisions 
of this Part, provided, that all abandoned motor vehicles left on any right-of-wa 
of any road or highway in this State may be removed in accordance with G.S. 
20-161. (1973, c. 720, s. 1.) 

§ 20-137.10. Abandoned and derelict vehicles to be tagged; determination 
of value. — (a) When any vehicle is derelict or abandoned in this State, the 
Secretary shall cause a tag to be placed on the vehicle which shall be notice to 
the owner, the person in possession of the vehicle, or any lienholder that the 
same is considered to have been derelict or abandoned and is subject to forfeiture 
to the State. 

(b) If the vehicle is determined to be valued at less than one hundred dollars 
($100.00), the tag shall so state and shall serve as the only legal notice that unless 
the vehicle is removed within five days from the date reflected on the tag, that 
it will thereafter become property of the State, removed and be sold for reRveuue 
purposes and that all proceeds derived from the sale thereof shall be deposite 
Brg BSEAY furid established for the purpose of administering the provisions 
of this Part. 
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(c) If the value of the vehicle is determined to be more than one hundred 
dollars ($100.00) the tag shall so state and shall serve as the only legal notice 
that if the vehicle is not removed within five days from the date reflected on 
the tag, that it will be removed to a designated place to be sold. After the vehicle 
is removed, the Secretary shall give notice in writing to the person in whose 
name the vehicle was last registered at the last address reflected in the 
Department’s records and to any lienholder of record that the vehicle is being 
held, designating the place where the vehicle is being held and that if it is not 
redeemed within 10 days from the date of the notice by paying all costs of 
removal and storage the same shall be sold for recycling purposes. The proceeds 
of the sale shall be deposited in the highway fund established for the purpose 
of administering the provisions of this Part. 

(d) If the value of the vehicle is determined to be more than one hundred 
dollars ($100.00), and if the identity of the last registered owner cannot be 
determined or if the registration contains no address for the owner, or if it is 
eS eat to determine with reasonable certainty the identification and 
addresses of any lienholders, notice by one publication in a newspaper of general 
circulation in the area where the vehicle was located shall be sufficient to meet 
all requirements of notice pursuant to this Part. The notice of publication may 
contain multiple listings of vehicles. Five days after date of publication the 
advertised vehicles may be sold. The proceeds of such sale shall be deposited 
in the highway fund established for the purpose of administering the provisions 
of this Part. 

(e) All officers, as defined in this Part, are given the authority to appraise or 
determine the value of derelict or abandoned vehicles as defined in this Part. 
(1978, c. 720, s. 1.) 

§ 20-137.11. Title to vest in State. — Title to all vehicles sold or disposed of 
in accordance with this Part shall vest in the State. All manufacturers’ serial 
number plates and any other identification numbers for all vehicles sold to any 
person other than a demolisher shall at the time of the sale be turned in to the 
Department for destruction. Any demolisher purchasing or acquiring any 
vehicle hereunder shall, under oath, state to the Department that the vehicles 
purchased or acquired by it have been shredded or recycled. 

The Secretary shall remove and destroy all departmental records relating to 
ae vehicles in such method and manner as he may prescribe. (1978, c. 720, s. 
1. 

§ 20-137.12. Secretary may contract for disposal. — The Secretary is 
hereby authorized to contract with any federal, other state, county or municipal 
authority or private enterprise for tagging, collection, storage, transportation 
or any other services necessary to prepare derelict or abandoned vehicles for 
recycling or other methods of disposal. Publicly owned properties, when 
available, shall be provided as temporary collecting areas for the vehicles 
defined herein. The Secretary shall have full authority to sell such derelict or 
abandoned vehicles. If the Secretary deems it more advisable and practical, in 
addition, he is authorized to contract with private enterprise for the purchase 
of such vehicles for recycling. (1973, c. 720, s. 1.) 

§ 20-137.13. No liability for removal. — No agent or employee of any 
federal, State, county or municipal government, no person or occupant of the 
premises from which any derelict or abandoned vehicle shall be removed, nor 
any person or firm contracting for the removal of or disposition of any such 
vehicle shall be held criminally or civilly liable in any way arising out of or caused 
by carrying out or enforcing any provisions of this Part. (1973, c. 720, s. 1.) 

§ 20-137.14. Enclosed, antique, registered and certain other vehicles 
exempt. — The provisions of this Part shall not apply to vehicles located on used 
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