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JOINT LEGISLATIVE COMMISSION ON GOVERNMENTAL
OPERATIONS, SUBCOMMITTEE ON ATLANTIC COAST PIPELINE
November 14, 2018
Room 643 of the Legislative Office Building

The Joint Legislative Commission on Governmental Operations, Subcommittee on Atlantic
Coast Pipeline met on Wednesday, November 14, 2018 at 1:00 PM. The meeting was held in
Room 643 of the Legislative Office Building.

Senate members in attendance were: Senators Harry Brown, Joyce Krawiec, Floyd McKissick,
and Paul Newton. House members in attendance were Representatives Dean Arp, Becky C. y,
Ken Goodman, Jon Hardister, and John Torbett.

Senator Harry Brown presided. Senator Brown called the meeting to order at 1:06 PM and
welcomed members, staff and visitors. He recognized and thanked Sergeants-at-Arms Terry

McCraw, Jonas Cherry, Jim Moran, Billy Fritscher and Hal Roach.

Opening Remarks: Co-Chairman Senator Harry Brown

Senator Brown opened the meeting by providing the following background: Senator Brown said
the committee began asking questions about the relationship between the governor’s $58 million
discretionary fund and the Atlantic Coast Pipeline water quality permit earlier this year. He said
that on February 8", the committee asked questions of Lee Lilly at a joint meeting of the
Appropriations Committee and Mr. Lilley could not answer the questions at that meeting. Mr.
Lilley promised he would get the questions answered if the committee provided the questions in
writing.

Senator Brown said that on February 12", a letter was sent to Mr. Lilly asking 15 detailed
questions about the relationship between the Memorandum of Understanding (MOU) and the
Atlantic Coast Pipeline permits. On February 15™, the committee received a non-responsive
reply from Kristi Jones. ...e committee resent their questions on February 16™ along with new
questions and asked for a complete response. On February 19, Ms. Jones responded saying the
whole matter is a “partisan charade.” The committee picked the issue back up on August 29" at a
meeting of the Joint Legislative Commission on Governmental Operations. At that rrieeting, Ms.
Jones said the governor’s office has no secrets. On September 7%, the committee sent another
letter asking 20 detailed questions and also asking for documentation.



Senator Brown said the committee scheduled the original subcommittee meeting for October 4,
but DEQ secretary Regan asked for a delay due to Hurricane Florence. This was a reasonable
request and the meeting was delayed until November 14™. In the response letter to Secretary
Regan the committee said they hoped the delay would provide enough time to answer the
questions and provide documentation. None of this was public. There was no public show made
of this prior to the election because the committee simply wanted answers to the questions.

Senator Brown said the questions the committee is trying to get answi :d are serious and they
get to the heart of honest government. He said the governor still refuses to answer the questions
or provide the committee with the documents the committee has requested. The governor could
have closed this months ago by answering the committee’s questions.

Senator Brown stated that the committee sent a letter to the governor and Secretary Regan on
September 28" saying the subcommittee would be meeting November 14", Senator Brown said
he is unaware if anyone from the governor’s office or DEQ was sent over to make a statement or

not.

Senator Brown went on to say that he will allow any administration representative to make any
statement they would like. Senator Brown made it clear that any administration representative
speaking before the subcommittee will be asked the questions to which they sought answers for,
for 9 months. They will also be asked to produce the documents they ave been requesting for
just as long and explain the basis for their continued refusal to obey the law.

Senator Brown said the governor has stonewalled for nine months now and he has a legal
obligation to answer the committee’s questions and provide the requested documents. He said the
governor has been given every opportunity to respond both privately and publicly. The
committee is interested in whether or not the governor of North Carolina held a permit for one of
the state’s largest employers hostage. A permit for which Duke Energy met all the regulatory and
legal requirements to obtain. A permit that had already been recommended for approval by
technical staff at DEQ. Senator Brown said he wanted to know whether or not the governor held
this permit hostage until Duke agreed to fund $58 million into a slush fund under the governor’s
direct control. North Carolina cannot operate like that and expect to continue economic growth.
That kind of government should be unacceptable to every member of this subcommittee. This
subcommittee will uncover the truth and hold those responsible accountable, regardless of how

big of a role they played in this matter.

Senator Brown then recognized Representative Arp for his presentation to the subcommittee.

Presentations:

1. ACP Permit and other information




e Representative Dean Arp. (See Attachment 1.) The presentation includes information
about what is known so far about the process, background information on the Virginia
agreement, information on the changes to the North Carolina agreement between the
governor and the ACP and, finally, ques s and concerns.

Senator Brown recognized Senator Newton for his presentation to the subcommittee.

2. Discussion of un-answered questions
e Senator Paul Newton (See Attachment 2.) The presentation is a continuation of Senator

Newton’s discussion from the full Joint Legislative Commission on Governmental
Operations meeting in which he raised concerns about the Memorandum of
Understanding that established the $57.8 million discretionary fund under the governor’s
control in the approval of the ACP water quality permit.

Senator Brown mentioned at this point that he has not had anyone from DEQ o1 1e governor’s
office approach him and asked if there was anyone in the audience from those respective offices
that would like to make a comment or respond to the questions that had been raised. No one
responded.

Pv*-"t ~~1ments:

Senator Brown recognized a public citizen for a comment. herese Vick with Blue Ridge
Environmental Defense League was recognized. Ms. Vick explained how the members of the
commiittee are not the only ones who are struggling getting answers from Governor Cooper’s
administration. She said her organization has had a public records request since February 9, 2018
that has not been responded to appropriately. Their concern is that the permit had sufficient
reasons to be denied and their concern is that the money was used to “sweeten the pot”. She said
that affected community leaders and landowners that are in the path of the pipeline demand
answers and they deserve answers.

Committee Questions -~ Discussion:

Senator Brown recognized Senator McKissick. Senator McKissick asked what the motion to hire
outside assistance entails, what kind of proposed budget is involved and what type of resources
the committee would recommend to be allocated for the investigation.

Senator Brown responded that the motion is for the chairs to find someone who is right for that
job. He said he wanted the process to be as open as possible and if Senator McKissick would like
to volunteer to aid the chairs in that process Senator Brown said he would welcome it.

Senator McKissick clarified that he is trying to discern what capacity outside council has and can
do that the committee cannot.



Senator Brown said the committee’s attempts to get information have not been successful and it
1s up to the committee to decide on how to proceed. He said it seems the committee has no
choice at this point but to find outside assistance to help them get the information they are
seeking.

Senator McKissick said he would be happy to be part of the process and asked again what
powers outside authority would have that this committee seeks. He said he is unawa of any

additional authority they may have.

Senator Brown said he believes the individuals for the job are out there and the committee will
do its best to find the most qualified person to help get that information.

Senator McKissick asked Senator Newton if he thought it was reasonable for somebody within
an agency considering all options relat g to a project to look at all the options on the table which
he listed as “approval, denial, approval in part or denial in part so that everything of an
evidentiary nature could be before the final arbiter to make a decision.” Senator McKissick
reiterated he would like to see all the options connected with a project and their factual basis for
the decisions made so the arbiter can examine everything to make a final determination.

Senator Newton responded that as a concept he agreed with what he described. Senator Newton
pointed out that the denial letter came weeks after the hearing officer had recommended approval
of the pipeline permit, so there is no basis that is stated in the denial letter. He said this makes it
appear it was a tool to be leveraged by the governor’s office, not the agency which had already
made its determination to approve the pipeline permit. The legal requirements for the permit
were met and the hearing officer gave them approval and then weeks ter the draft denial letter
came with no substance and then several days later the ACP signed on to the terms and
conditions demanded in the MOU demanded by the governor.

Senator McKissick followed up by asking if it was equally plausible that someone was
examining all the options and we do not know what was in the minds of those involved in the
process and if a different interpretation of the process could reveal the appropriate context of the

decisions made.

Senator Newton agreed and said they would like to know the other side to the story.

Senator McKissick asked about the timing of the Virginia agreement and the possibility that their
57.85 million dollar fund needed in the agreement is comparable to the 57.8 million dollar fund

in North Carolina.

Senator Newton said there are differences in the Virginia and North Carolina law and the
Virginia MOU did not give the governor discretionary use over the funds. He said the dollar
amount is the lesser issue to what is in the discretionary fund.




Representative Arp informed Senator McKissick on the Virginia agreement stating it went public
January 25, 2018. Subsequent to that the final draft indicated an increase without regard to
material facts other than Virginia’s amount was 57.85 million.

Senator McKissick commented on how he doesn’t necessarily see an attempt to gain lever ‘e on
partners in the ACP but he does see how North Carolina would have a desire to have
comparability with Virginia. Senator McKissick also agreed that the questions should be
answered and put into the public domain because it clarifies ambiguity and it ¢ eliminate false
perceptions.

Senator Brown commented that he thinks a key concern is in the MOU —how t : money would
be directed on requirements to get a permit. How the dollars were negotiated o1 ide of the
permit or if it were in order to get the permit is the question.

Representative Arp commented that a significant difference in the memorandu; of agreement
for Virginia was that it required mitigation in its statutory requirements and North Carolir does
not.

Senator Newton commented on another difference between Virginia and North Carc na was that
North Carolina required the applicants to establish an $11 million mitigation fund that he
believes did not exist in Virginia. The 57.85 million included what would have been the 11
million in NC. He said you cannot just say just because Virginia did it, we can do it too, and
that’s why this needs to be looked into further.

Senator McKissick agreed that there are questions to be answered.

Representative Goodman asked about the term “investigative assistance” saying the term is
vague and wondered what it would consist of and then asked if the committee had subpoena
power to require members of the executive branch to appear before the committee and answer
their questions.

Senator Brown said in response he thinks we can get to that point.

Senator Newton said his understanding is that the subcommittee, with the approval of the chairs,
would have subpoena power and at this stage we are trying to identify a compatible, capable,
excellent investigator to help us get to the bottom of the things we are shining a light on here. In
regards to subpoenas we will cross that bridge when we come to it and in the meantime the
investigator would be able to take voluntary depositions if people are willing to give them.

Representative Carney asked if when HB 90 was passed and the money was directed to go to
education, if this would dissolve the MOU because in the MOU it said the money would go to
job development, job creation, economic development and environmental concern.



e e

Representative Arp commented that the facts leading up to the permitting process and the
association of the approval of a permit with a required payment is still left unanswered. The
outcome of whether schools will get that money or not is a separate issue regarding the payment
of the source of those funds. He said the committee is trying to investigate the integrity of the
permitting approval process and whether violations have occurred.

Representative Arp commented that the question of whether the MOU was dissolved might not
be in the purview for this subcommittee to answer.

Senator Brown said as this investigation proceeds that might be a quetion we get answered.

Representative Carney asked about the two payments 1at would have allowed the projects to
move forward and said from her research the final no e to proceed was issued on July 24™ and
wanted to know if this was correct. Her question was whether the payment that was due has been

paid and she wanted to know if we have received any 10oney.

Senator Newton said there has been litigation filed sc 1e final notice to proceed hasn’t been
effected yet and still needs to be resolved. He noted he expects the ACP partners will not make
the first payment until they have a clean notice to proceed.

Representative Hardister asked if there has been a situation in the past in which the governor’s
office has created a discretionary fund of this nature.

Senator Brown said not to his knowledge and staff did not know of any such situation.

Representative Hardister said it was his understanding that the General Assembly is charged to
raise, control and disburse funding and asked Senator Brown if this was his understanding as

well.
Senator Brown said as appropriations chair that would be his understanding.

Representative Hardister asked to have explained the legal difference between an MOU and an
MOA (Memorandum of Agreement).

Senator Newton said Memorandum of Agreement implies a contract and a Memorandum of
Understanding generally is non-binding, it is more like a step to get to a binding agreement,
however there can be terms and conditions in an MOU that could be binding. It would be a
question of law.

Representative Torbett was recognized and made the following motion: “I would move that the
Subcommittee on the Atlantic Coast Pipeline authorize the co-chairs of the subcommittee to
employ an investigator to investigate the state’s negotiations and activities concerning the
Atlantic Coast Pipeline and the development of the execution of documents pertaining to the
Atlantic Coast Pipeline.”
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Senator Brown asked if there was any discussion on the motion.

Representative Carney followed up on what Representative Goodman said about subpoena
power from the committee. She asked do we move ahead to hire outside council to do some
investigating for the committee, or do we go one more step and take the opportunity, before we
go spending any more money, to subpoena someone from the executive branch to come and
answer the questions. She commented that at that point she would prefer to come back to s
mission, but first to exercise the subpoena power of the committee to have someone come
answer questions first, then if it is necessary return to the motion.

Senator Brown responded saying Lee Lilley was before the committee before and basically
refused to answer questions under perjury. Requests have been sent out and the committee has
gotten no answers and others around the state, including the woman who spoke today, cannot get
answers from the administration. He said the committee has been stonewalled and gotten no
answers. He said we are to the point where we don’t have much choice. We don’t want to get to
the point that members of the legislature are sending subpoenas to the governor’s staff to get
answers. He said he hopes an investigator can get some of those answers so they don’t have to go
to the point of issuing subpoenas.

Representative Arp pointed out that it is undesirable for politicians to be in the position of
investigators and it would be wise to utilize the talents of an investigator to get to these questions
without the appearance and taint of sitting elected officials doing that as a committee. He

believes it is necessary to be cautious before issuing subpoenas so that it does not directly
involve elected officials.

Representative Carney asked if the motion could be read again.
Representative Torbett re-read his motion.
Representative Carney asked how much the investigation will cost.

Senator Brown said he shared her concerns and said he promises to be as frugal as can be
through the process.

Representative Carney asked if it would be appropriate to add into the motion that it is subject to
the investigator’s cost.

Senator Brown said he would be willing to give Representative Carney an idea on the cost after
they have interviewed several candidates by the next meeting.

Representative Goodman asked why they might have changed the agreement from a MOA to an
MOU.



Senator Brown said his take was that it was a way for the governor to move the money into an
account that he could manage instead of going to'the state.

Representative Goodman asked if under the MOA the money would go to the General Assembly
instead of the governor’s office.

Senator Newton responded by saying he does not want to leave the impression that just because
they said it was an MOU, doesn’t mean it was an MOU. He said we believe under the
constitution, raising and appropriating funds is a legislative function only. Just because it is said
in the document it is beyond the purview of the legislators doesn’t make it true.

Representative Arp cautioned the committee about ascribing motives to others and this
investigation is to determine what the facts are and what were the effects on the parties involved?
Did they fear revocation of permit if the payments were not made? The original agreement
identified the payment as a required mitigation payment, subsequently it was changed. He said
we are trying to understand the thought process of the parties involved. He said speculation at
this point was premature. Senator Brown agreed and said he should not have speculated earlier as
to motive.

Representative Hardister spoke in favor of the motion. He emphasized that the committee is .
trying to ascertain facts and not to debate whether the permit should have been given, and an

investigator would be a good way to do that.

Senator McKissick said it was his understanding that when the MOU was entered into it was a
temporary tool/vehicle to state what the tunds were supposed to be, but there would be greater
specificity provided in a subsequent document or agreement that had not been worked out, but
would be in a more formalized agreement. Senator McKissick said political drama should be
avoided and he believes avoiding subpoenas at this point will accomplish this. He would like to
leave that as a last resort and then raised questions about how much outside investigative support
would cost, but understood that the cost would be presented before the committee before
proceeding forward.

Representative Arp responded by saying as stipulated in the final MOU, “the funds shall be
allocated pursuant to the guidelines and directions set forth in a subsequent executive order that
would be issued prior to the completion of the state permitting for the ACP.” In the agreement it
ties the permitting process in the executive order directing the payment of those to the permitting
process. The permitting process was concluded on January 26", He said the committee raised
questions about draft executive orders being composed or not and those questions still remain.

Senator McKissick said we need information to clarify ambiguity to understand what happened
and how it happened.

Senator Brown commented that the committee has quietly tried to get the information throughout ‘
the process, the committee has tried working with the administration to get information and for



whatever reason they do not want to provide answers. The committee, in Senator Brown’s
opinion, has no choice but to move forward. The peoj : of the state who are seeking answers
demand them and we demand them. Senator Brown said he believes this reflects on all of the
members who serve and puts into question the public  trust and this is an opportunity to provide

transparency.
Senator McKissick asked if they would be coming back with the amount that would be spent.

Representative Carney raised her concern about not being able to know what an investigator will
cost before proceeding forward.

Senator Brown said no interviews have been done and no one has been consulted so he has no
numbers at that point to provide to Representative Ca ey, but he will be as transparent as
possible moving forward and that Senator McKissick will be involved in the process.

Representative Torbett suggested that Representative Carney could support the motion here and
then later she could offer a motion not to move forward. :

The motion made by Representative Torbett was vote on and the motion passed.

Senator Krawiec emphasized the concerns her colleagues have brought up and asked to make a
motion to facilitate the first motion.

Senator Krawiec made the following motion:

In order to facilitate Motion #1, move that the Clerks of the Co-Chairs of the
Subcommittee on the Atlantic Coast Pipeline  bmit the following public records
requests to the Department of Environmental Quality and the Office of the Governor,
asking that responses be made within 5 business days after receipt of the requests; and
further, that the Clerks compile the responses and forward them to the investigator:

1. All documents, correspondence, and e-mails from the Governor’s Office related
to the Atlantic Coast Pipeline (ACP) from July 1, 2017 to March 1, 2018, including all
correspondence and e-mails with the Atlantic Coast Pipeline partners, all correspondence
and e-mails to and from the Department of Environmental Quality (DEQ) related to the
Atlantic Coast Pipeline, and any documentation regarding the times, dates, list of
attendees, and subject matter of any meetings held between the Governor, any member of
the Governor’s Office, or his Cabinet and any representative of Duke Energy or the
Atlantic Coast Pipeline between July 1, 2017 and March 1, 2018.

2. All e-mails from the Department of Environmental Quality pertaining to the ACP
from July 1, 2017 to March 1, 2018.



-~

3. Unredacted copies of the documents present in the DEQ ACP Permit file as
specified in the letter to Governor Cooper from Senators Brown and Newton on Sept 7,
2018.

4. Any drafts or work products related to the Executive Order that was to be issued
prior to the completion of the state permitting for the ACP, as specified in the
Memorandum of Understanding of Jan 25, 2018.

The motion was voted on and the motion passed.

There being no further business before the subcommittee, the meeting adjourned at 2:31 PM.

y

Attachments:
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13.

Agenda for November 14, 2018 meeting

Presentation titled “ACP Permit and other information”

Presentation titled “Serious Unanswered Questions”

February 12, 2018 Letter from Senator Rabon and Representative Lewis to Lee Lilley
February 15, 2018 Letter from Kristi Jones to Senator Rabon and Representative Lewis
February 16, 2018 Letter from Senator Rabon and Representative Lewis to Kristi Jones
February 19, 2018 Letter from Kristi Jones to Senator Rabon and Representative Lewis
September 7, 2018 Letter from Senator Brown and Senator Newton to Governor Cooper
September 19, 2018 Letter from Senator Brown and Senator Newton to Governor Cooper

. September 28, 2018 Letter from Representative Arp and Senator Brown to Sec. Regan
. November 9, 2018 Carolina Journal article titled “Atlantic Coast Pipeline committee will

examine timing of MOU, permit
Visitor Registration Log
Public Comments Log




Attachment 1

Joint Legislative Commission on Governmental Operations
Subcommittee on the Atlantic Coast Pipeline

Wednesday, November 14,2018
1:00 PN

AGENDA

I. CALL TO ORDER
Chairs: Representative Dean Arp
Senator Harry Brown, Presiding

II. PRESENTATIONS '
Opening Remarks by Chairs

Atlantic Coast Pipeline MOU Overview (20 min)
Rep. Arp

Unanswered questions raised by a review of the ACP Permit File (20 min)
Sen. Paul Newton

III. Committee Discussion

IV. Adjournment












| .

Purposes of Committee Review

m Assuring the pub c:
— Of the integrity of the state environmental, rmitting procassy

— That business and industry can continue fto locate and expand in our state without
concern of being subjected gayments of moniesot prescribed by law or
coercion of any type.

m Ifthere have been improprieties, make policy recommendations to preclude them
from happening again.






Notable Quotes

"The permits arenot connected to that MOU."
—Assistant Secretary Sheila Holman, Department of Environmental Qualitp)

“...the permit, the 401 water permit is both separate and apart from the mit*—1tion fund.”
—Director of Legislative Affairs Lee Lilley, Governor's Office (February 8, 2018 Tgstimony

"Ithink that their subsequent actions [the General Assembly's passage of H.B. 90] bore out why
we didn't want to involve th~ 'egislature,"

—Senior Advisor Kdeudy Governor’s Officél{~+).

"In hindsight, we should have had more structure in the process. Clearly, we were going to put
that 1 _ e when the fund arrived..."

—Governor Roy Coopéf/F-)

“Budy said last week that the administration team ‘had it in our heads’ how the fund would
actually work. But officials di 1't put the board ofexperts. or other. :tails, in writing.”

—Travis FainlWRAStatehouse Reporiter{54)







Background nformation

Memorandums of Understanding and Memorandums of Agreement are
e forceable whenot er :essaryelementsofacontractarei p ice

Understandings are generally not enforceat :
Gifts are not legally enforceable

F ndsand grants are legally enforceable when other necessary elements ofa
contract are in place






Virginia’'s Memorandum of Agreement

m The Virginia Secretary of Natural Resources has the authority:

— Va. Code 10-104(A)(B to accept bequests and gifts of real and personal property
as well as endowments, funds, and grants from the United State government, its
agencies and instrumentalities, and any other source.” (Department of
Conservation and Recreation)

— Va. Code 1G-1107(A"...accept for state forest purposes gifts, devises and
bequests of real and personal property as well as endowments, funds, and grants
from any other source.” (Department of Forestry)

m ACP Partners and VAsigned an MOAciting the above authority providing the
fo owing:

—  $38.65M to two nonprofits and one NGO for forest conservation
— § 7.2M to two nonprofits and the USGS for water quality












Memorandum of Understanding Timeline

December 13, 2017 December 22 December 29 January 19, 2018 January 25 January 25

—

First Draft Second Draft Third Draft Fourth Draft Fifth Draft Final Draft
ACP sends the Governor ACP Partners Governor's Office ACP Partners Final draft is
first draft of the Cooper’s Office send draft to sends back more accept all accepted and

MOU to Governor sends proposed Governor Cooper's proposed changes changes from signed by both
Cooper’s Office edits back to office, accepting to ACP. Governor's parties.
ACP Partners all changes. Office
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FirstDraft Overview

Partners propose a binding ~~reement

Intent appears to be, with the exception of "waterbodies," to address impacts
identified in FERCEIS for which NCdoes not require compensatory mitigation

Funds admimistered through Wildlife Resources Commission

Agreement between ACP partners and State of North Carolina

Funds to be paid before pipeline goes into service for stated environmental purposes
Pre mnest: litional stewai “ship ofstat  »>llars through Treas 7

Funding level proposed at $55M
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December 28econd Jraft: Gover.or’s Office
to ACP Partners

NOW, THEREFORE, the State of North Carolina and Atlantic (together, the “Panies™}
endeavor o do the following:

i3 Atlantic commits fo providing funding i the amount of $55,000,000 to the State of
North Carolina as sef forth below. The funds will be deposited in an escrow account
desigaated by u third party selected by the Governor of the State of North Caroling
(“the Escrow Account”). The fuads wre being  vided as () mutigation for ihe
snavoidable effects of te ACP on the interior torest habital, open-space lands,
witerbodies, and naturid resources of the ¢ unities along the ACP's roule ()
support and funding for economic development i the counties that would be impacted
by the ACP; and (i) extension of repewable energy projecis into certain local
communities which may stand to be effecied by the ACP"s operation Fifiy per cent of
the $55,000,600 will be deposited in the Escrow Account and made available for
disbursement for environmental misigation immediately foliowing the issuance by the
Federal Energy Regulmory Commission of 3 Finol Notice to Proceed for the ACP. The
remaining batance of funds shall be deposiied in the Escrow Account ao later than upon
the dute the ACP is placed into service. In the event that Adantic terminaies the project
before it is placed into service, whetherin - inanticipated event that the project fails
to obtain and maintain the stale approvals or any other necessary permits, certifications,
consents, authorizations, and other approvals or for any other reason in Allantic’s sole
discretion, the State of Nonk Carohna shall defiver the proportionate share of the
mitigation funds as preserved in accordance with this paragraph to Atlantic within
thirty (303 days of receipt of wrien notice of tervination from Atlantic. Such
proportionate share w be returned (o Atlantic shall be calvuluted based upon the number
of miles of the pipeline route in Nonth Carolina for which tree clearing and grubbing

PRIVILEGED AND CONFIDENTIAL

MITIGATION PROJECT MEMORANDUM OF UNDERSTARDI

THIS MITIGATION PROJECT MEMORANDUM OF LUNDERSTANDING
“Memorandum™} is made and entered into this _____ day of December, 2017, by and between the
STATE OF NORTH CAROLINA BY AND THROUGH THE OFFICE OF THE
GOVERNOR and ATLANTIC COAST PIPELINE, LLC, a Delaware limited lubility
company of 13 Tredegar Street, Richmond, Vieginis 23219 (" Atluntic™),

WITKNESSETH:
PRIVILEGED AND CONFIDENTIAL

activity remains to be performed compared to the otal number of miles of the pipeline
rouie requiring such activities in North Caroling as part of the project.

The State of North Carolina scknowledges that the funds are being provided for the
purpose of {1y eddressing the effects on the landscape, natural resources, imerior forest
habitat, agricultural lands and lifestyles of the communities caused by ACP, access
roads and all associated aboveground facilities and contractor vards as described in the
FERC Environmental Impact Statement; and (1) expanding economic development
opportunitics and (11} developing renewable energy projects in and around the ACPs
route . The funds shall be allocated pursuant 1o the guidelines and directives set forth
in a subseguent Executive Order that would be issued prior to the completion of state
permitiing for the ACP. Nothing in this Memaorandum shall be construed as precluding
or otherwise barring the State of North Car 13 from recovering damages or equitable
remedies from Atlantic for spills or leaks stemming from the ACP.

10






Second Draft Overview

9

Governor’s Office changed “Memorandum of Agreement” to * fmorandum of Understanding’

The agreement would be with "the state of North Carolina by and through the office ofthe
governor" rather than just with the state

Amen :dlanguage stipulates halfofthe $55Mwould be pa*” as soon as the Federal Energy
Regulatory Commission issued a final notice to proceed on the project; the other halfwould be
due no later than when the pipeline goes into service

The money would still go "to the state of North Carolina," but the Governor's Office added
language allowing him to :signate an account outside the state treasurer to hold the money

! :wlanguage describes forthcoming executive order directing disbursement of funds that
would be issued prior to the decision on approval/denial of permits

General Counsel McKinney's name was added at the bottom ofthe memo, making it clear that
he would sign off on the agreement for the state


















Fourth Draft Overview

Funding increases from $55 million to $57.8 million

Money would now go to “the Governor ofthe State of North Carolina” rather than “the State of
North Carolina.”

— Numerous handwritten notes indicate the intended change

§OTESAL VARG LW e TR AEGGET L L

e
HEHEFQRE 3\45@% o

BIETRS
e

grbar ol

24 The State of Nogth QW acknowledges that the funds are being provided for the

parpose of 137 aooressing the offects on the landscupe, natursd resources, ntovior focest
bebitar, upriceliem! leads and Blestyles of the communities cansed by ALP, aocess
poads end afl associated ghoveground fenilites and contractor vands ss desenbed 16 the
FERC Envirommentel fmpeet Siatement; and (10 expanding cconvmie developmond
opportunities sad () davelopiag renewable energy projects in and wiound the AUF s
mute, The funds shall be silocsied pursuant to the guidelines and dicectives set forth
in & subsequent Uxecutive Order that would be issusd prior to the completion of siate
permitting for the ACP. Nothing io this Memoersndum shall be construed as pregiuding

or othenwise barting wa : from recovering dsmages or equitabic
remedics froen Atlantic for spitlsor weang stemming from the ACP,
G5 ovtrmar
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Factors Raising Concern

Governor Cooper:

Repeatedly called $57.8 MMOU payment voluntary
Required 50 percent ofthe pay. entup front from ACP
Attempted to circumvent the state budget process

Switched to non binding agreement

Proposed unnamed third party to escrow and manage funds

Required funds for purposes outside ofthe - LCenvironmental impacts, such
as economic development and expanding renewab : energy

Never issued executive order prescribed in MOU
Cou 1delaypermittingunt; the executive order was issue:

Announced permit approvalar 1 MOU fund simu aneous






L nanswered Quest ons

Was the integrity ofthe state environmental permitting process breached by mixing 1e MOU
payments with permit approval?

If governor’s actions ofassociating MOU payments with a permit approval become the norm, will
it have a ¢ 1lling effect on business ¢ mate in North Carolina?

What is the :galsignificance of mo fying the document from “agreement” to “understanding”™?

Why did the MOU stipulate that an Executive Order would be issued prior to issuance/approval of
final state permits?

What criteria was used in arriving at the amount ofthe gift?

Why was the document amen: :d to reflect an agreement with the Governorrather than the

State of ‘h Carolina?
16






Une nswered Questions

Why was MOUed :dtostate thatha! the moneywoul be paid as soon as FERCissued a
final notice to proceed?

Whydoes it ap ear the partners accepted everyrequest made by the Governor’s Office
without 1ynegotiation?

Was an Executive Order directing the disbursement of funds ever drafted, wholly or in part,
within the administration?

Does the lack ofan Executive Order impact the validity ofthe agreement?

Why does the document state: "Nothing in this Memorandum shall be construed as affecting the
authorities ofany party or as binding them beyond their respective authorities or responsibilities”
ifthe entire MOU is non-binding?


































































Attachmeng 4

NC 'TH CAROLINA GENERAL ASSEMBLY
LEGISLATIVE UILDING
RALEIGH 2760
February 12, 2018

Mr. Lee Lilley

Director of Legisiative J 'S

Office of the Honorable 'A. Cooper
Governor of North Car¢

20301 Mail Service Cer

Raleigh, N.C. 27699

Dear Mr. Lilley:

Thank you for attending the joint meeting of the House and Senate Appropriations/Base Budget
committees this past T sday on behalf of Gov, Roy Cooper. We understand you just recently started
working as his lobbyist and felt you could not immediately answer a number of questions lawmakers had
related to the roughly $58 million he obtained fr 1 energy companies within hours prior to his
administration’s issuance of a major permit to advance the Atlantic Coast Pipeline. However, we are sure
you can understand why many North Carolinians are cc  erned that it appears the governor obtained $58
million for a personal “slush fund” as “a condition of getting the permit granted” (the latter are the words
of Democratic Rep. Pri Harrison.) This series of events has raised a number of serious ethical and
constitutional question oss the political spectrum  out potential pay-to-play or pay-for-permit, and
deserve prompt answers.

We appreciate the commitment you made to get answers to questions raised by the committee in
writing, and below are the ones we believe are most pressing at this time. While you may not personally
have knowledge of all of these issues, we trust you will fulfill the responsibi  es of your position as the
governor's legislative liaison and as a member of his senijor staff and obtain answers directly from Gov.
Cooper and his general 1sel.

1. Please explain how the governor's office came to negotiate ar obtain $57.8 million from the
energy companies se  ng to build the Atlantic Coast Pipeline?

2. Who specifically in the governor’s office and his administration was involved in negotiating the
deal? Did Gov. Cooper personally bless the arr¢  :ement?

3. Whenandhow |negotiations over what many are referring to as the governor’'s personal “slush
fund” start? Were the negotiated offers made in writing or in person? Are there other drafts you
can share?

4. Were other matters-beyond the pipeline addressed during negotiations? If so, what matters?

5. Howdid the go  nor envision the extra-governmental fund working?






10.
11

12.

13.

‘ 14,
15.

How did the governor plan to spend the money? Is he aware that state and federal law already
require utilities builc g the Atlantic Coast Pipeline to meet environmental mitigation

requirements k e the project can receive approval?

Can you clarify  ponse to this question as it appears to conflict with reports in the News &
Observer: Will ratepayers and consumers or shareholders pay for this $58 million extra-
governmental fund?

Why does the ¢ ernor’s office call this a “voluntary contribution” when Democratic Rep. Pricey
Harrison said it was “a condition of getting the permit granted” and the governor's own
spokesman has called the arrangement “negotiations,” which by definition are not voluntary?
Would the priv ! parties involvec | the negotiations agree with the governor's assertion that
this was a “volt  ary  ntribution” completely unrelated to the permitting pracess?

Does the governor’s office think this type of activity — requesting large contributions from private
businesses war 1g to do business in our state — encaurages economic development in Narth
Carolina? .

What other cor iies has the governor obtained “voluntary” $50 million plus contributions to
the state from? e currently or has he in the past solicited a similar contributions from other
businesses or individuals? Were these companies also seeking environmental permits?

Do yau think the solicitation and acceptance of this money by the governor erodes the public’s
trust in the permit approval process?

Why does the  rernor’s office compare this agreement to actions taken in Virginia when the
Virginia agreement was signed by the Commonwealth’s chief enviror :ntal regulator and went
to specifically designated mitigation projects, while Gov. Cooper's deal gives him unfettered
control of an e -governmental fund outside of the normal appropriations process allowed by
the North Carol  constitution? ,

Is this arranger it an illegal and unconstitutional violation of  : separation of powers a
violation of due  ocess? '

Does this arrangement run afoul of state ethics law that prohibits elected officials from using their
office and title to solicit funds for personal benefit?

Please send responses to us by 4:00 p.m. on Thursday, February 15. This will have given the governor
and his office a full week from the committee meeting to contemplate responses.

Sincerely,

&%%@W —

Sen. Bill Rabon
Senate Rules Chairman
Member, Senate Appropriations/Base Budget Committee

il Jo

Rep. David Lewis
House Rules Chairman
Member, House Appropriations/8ase Budget Committee


















The DEQ also will hi = the pipelii intable for complying with the permit requirements and
environmental protection rules, Separ: : mitigation fund would provide additional resources to help
offset the impact of the pipeline as 1 © provide investments in renewable energy and economic

development in the counties along the pipeline. Extending gas lines is an expensive process and the fund
could help offset some 1.

The ACP permitting process was extraordinarily thorough. It was important for DEQ to make its  mit
decision based solely «  whether the ACP met regulatory requirements. There is substanti miti  ion
required within the 401  ater permit. However, the administration also wanted to help make sure that the
natural gas that the ACP touted in its advertising could be extended to create jobs in the eight pipeline
counties,

Clearly the fund’s goals are tailored to North Carolina, and so is the impact and promise of the pipeline
construction project. No  nilar discussi  : regarding other construction projects have occurred in North
Carolina, nor has a project of this scope been proposed.

Finally, it is the admir ration’s belief that a project of this magnitude should serve to bring eco  nic
growth to rural areas of our state.

In closing, you should understand that Governor Cooper will continue to use all of the power and authority
inherent in his office t¢ y and improve the lives of North Carolinians. Creating jobs and protecting our
environment are among € most important responsibilitics assigned to a Governor and, indeed, all of state
government,

While this General Ass  ly may be willing to put power, partisanship and politics before the necds  ‘the
people of North Caroli sjovernor Cooper will continue to fight for them each and every day. 1t is what
the people of North Carolina elected him to do.

Sincerely,

-

[(Aat-

Kristi Jones
Chief of Staff






Attachment 6

NORTH CAROLINA GENERAL ASSEMBLY
LEGISLATIVE BUILDING
RALEIGH 27601
February 16, 2018

Ms. Kristi Jones

Chief of Staff

Office of the Honorable Roy A. Co  zr
Governor of North Carolina

20301 Mail Service Cer

Raleigh, N.C. 27699

Dear Ms. Jones;

Thank you for your partial response to our February 12 letter to Gov. Roy Cooper’s lobbyist, L.ee I 2y,
regarding the roughly §  million Gov. Cooper obtained from ene ' companics within hours prior  his
administration’s issuan > a major pe it to advance the Atlanuc Coast Pipeline. Unfortunately, an
incomplete response do ot satisty the concerns of North Carolinians who are troubled by the appea 1ce
of potential pay-to-play or pay-for-permit this Memorandum of Understanding created. For this reason, we
are resubmitting our list of questions to you, and have taken the tiberty to fill in the partial responses from
your previous letter. These are not difficult or complex questions, so hopelully, the third time will be the
charm,

1. Pleasc explain how the governor’s office came to negotiate and obtain $57.8 million {rowm the
energy compan ; seeking to bu | the Allantic Coast Pipeline?

In the Governo.  office, discussions about the fund began in 2017, when eastern North Carolina
economic devel s and others expressed concerns about whether the pipeline would bring the
economic growin it promised.

2. Who specifica  in the governoi’s office and his administration was involved in negotiating
the deal?

The Governor's Office, including Legal Counsel William McKinney and Senior Advisor Ken Endy,
worked with the ACP pariners 1o establish the fund o lessen the impact and create jobs in the
counties affected by the project.

Did Gov, Cooper personally bless the arrangement?

3. When and hov  id negotiations over what many are veferring to as the governoir’s personal
“slush fund”s  (?






In the Governor  office, discussions about the fund began in 2017, when eastern North Carolina
economic developers and others expressed concerns about whether the pipeline would bring the

economic growth it promised.

Were the negotiated offers made in writing or in person? Are there other dralts you can
share? [Were . ' submitted via emauil or hand delivery? Please share the times and list of

participants in  negotiating session and all other drafts of the proposal with us.]

Were other ma  rs beyond the pipeline addressed daring negotiations? If so, what matt :?

How did the governor envision the extra-gavernmental fund working?

"As the MOU st ', an executive order would establish the fund and lay out the structure, process

and rules for administering the fund...

The MOU, signc sy a representative of the ACP and Mr. McKinney, was the first step in the fund's
existence, The MOU identified the purposes for which the funding should be directed and the
commitment to these purposes by both parties. As the MOU spells out, an Executive Order would
be issued to direct the esiablishment of the fund and how it would operate.

.. the Governov's office was working 1o finalize the process that would be utilized (o effectuate the
MOU. Our expe  tions and plans have been that decisions about the distribution of the fund were
10 be made ufter  eview of applications firom qualified government entities and non-profits.

The Rural Infrastructure Authority and the Clean Water Management Trust Fund are exampl — of
two grantmakers operating under these guidelines that could fulfiil the administrative process and
accomplish the goals. The executive order setting up the fund would direct that it operate subject
lo the state’s Public Records and Open Meetings laws, the State Ethics Act and additional
provisions preventing conflict of interest or duplication of efforts.

We anticipated the designation of subject matter experts who would serve as trustees or directors.
Never was the Governor contemplated to be the decision maker as lo which projects would be

Sunded.
How did the governor plan to spend the money?

.the ACP agre ‘o provide funds to support economic development and additional environmental

' protection in the eight counties where the pipeline is being constructed. Specifically, these funds

were infended t.  rovide a public benefit by expanding access to the pipeline while mitigating the
adverse environmental effects created by the pipeline ...

Separately, the mitigation fund would provide additional resources to help offset the impact of the
pipeline as well  to provide investments in rencwable energy and economic development in the
counties along the pipeline. Extending gas lines is an expensive process and the fund could help

offset some of i.

Is he aware th  state and federal law already require utilities building the Atlantic Coast
Pipeline to meet environmental mitigation requirements before the project can receive
approval? {Is he aware of recent reports from WBTV indicating the pipeline companies made
additional payr.  'ts totaling $11 milllon for mitigation purposes?]






7. Can you clarify your response to this question as it appears to conflict with reports in the

- News & Observer; Will the ratepayers and conswners or shareholders pay for this $58 m.  on
extra-governm al fund?

[The February 1, 2018 News & Observer report that rate-paying custorners would he asked to
Soot the bill for the fund also appears to contradict Mr. Lilley’s conunittee testimony that the
pipeline’s shareholders would pay for the fund.]

As to whether shareholders or ratepayers would cover the cost of the fimd, that is a decision for
the utilities developing the pipeline.

8. Why doces the |  ernor’s office call this a “voluntary contribution” when Democratic Rep.

Pricey Harrison said it was “a condition of getting the permit ranted” and the governor’s
own spokesman has called the arrangement “negotlations,” which by definition are not
voluntary?

9. Would the private parties involved in the negotiations agree with the governor’s assertion

that this was a “voluntary contribution” completely unrelated to the permitting process?

10. Does the governor’s office think this type of activity — requesting large contributions from

private businesses wanting to do business in our state — encourages economic developmer  in
North Carolina?

11, What other com nies has the governor obtained “voluntary” $50 million plus contributions

to the state from? Is he currently or has he in the past solicited a similar contributions { n
other businesses or individuals? Were these companies also seeking environmental permits?

No similar discussions regarding other construction projects have occurred in North
Carolina, nor has a project of this scope been proposed.

12, Do you think thu licitation and acceptance of this mouney by the governor erodes the public’s

trust in the perr  approval process?

13, Why does the governor’s office compare this agreement (o actions taken in Virginia when e

Virginia agreement was signed by the Commonywealth’s chief envirenmental regulator and
went to specifically designated mitigation rojects, while Gov. Cooper's deal gives him
unfettered cont  of an extra-governmentar fund outside of the normal appropriations
process allowed by the Nor  Carolina counstitution?

14. Is this arrangement an illegal and unconstitutional violation of the separation of powels ora

violation of due $s?

1S. Docs this arrangement run afoul of state cthics law that prohibits elected officials from using

their office and t e to solicit funds for personal benefit?

In addition, your partia :sponses have raised some follow-up questions. Would you please also respond
to these questions?

You stated that scussions about the fund “began in 2017.” When iu 2017? And when,
specifically, did the actual negotiations take place? Did Gov. Cooper persounally participate in
and/or sign off on the negotiations?






Your statement, “never was the Governor contemplated to be the decision maker as to which
projects were funded,” directly contradicts the last whereas clause of the MOU, which states
“the Governor, through his agents and assigns... has the authority to direct the (llshmser t
of funds conten  ated in the MOU.” Please explain this incons ency.

You stated the vernor’s deal with the Atlantic Coast Pipeline’s builders may now be in
peril, Have youv  :ard this from the pipeline builders, or are you implying the governor will
no longer accept the funds if they are used to help poor, ri il Eastern North Carolina
schools?

Why doesn’t the governor believe investing $58 million in our children’s public education in
the eight poor, iral Eastern North Carolina counties impacted by the plpehnc will help
econontic devel  ment and job creation in that region?

Did anyone in executive branch or governor’s office, or wi  direct ties to the governor
divectly or indirectly ask Rep. Pricey Harrison {o retract her statement that the fund was
condition of getting the permit granted?” -

You mentioned “the Rural Infrastructure Authority and the Clean Water Management Trust
Fund are examples of two grantmakers operating under these guidelines that could fulfill the
administiative process and accon lish (he goals.” Aren’t these entities the subject of a
Iawsuit filed by Gov. Cooper claiming they are unconstitutionally constituted because he
lacks sufficient dominance of the board appointments to exercise :al controlover (he boa:  °
actions? Why would he support these funds being administered by two entities he is
challenging in ¢ rt? And wly does he claim these boards are independent at the same time
hc is secking complete control of them from the Democratic-controlled Supreme Court?

Your response, ; to whether shareholders or ratepayers would cover the cost of the fund,
that is a decision for the utilities developing the pipeline,” contradicts the News & Qbscrver
report that “Du  and other utilities will seek to recover the full cost of the pipeline — which
includes construction, permitting and environmental compliance — [rom their customers
through their ut ly bills.” Why did Gov. Cooper [ail to negotiate a requirement that these
payments come of corporate profits, rather than from rate| /ing customers?

For the sake of clarity, and to avoid having to go through this exercise y again, please send complete
responses to these questi s in the format they have been resubmitted to you by 1:00 p.m. on Monday,

February 19,

Respectfuily,

Sen. Bill Rabon
Senate Rules Chajrman

Member, Senate Appropriations/Base Budget
Committee

/l V"QZ

Rep. David Lewis

House Rules Chairman

Member  ouse Appropriations/Base Budget
Committee






A achment 7

. Office of the Governor

State of North Carolina

Roy COO]OQT‘ 20301 Mail Service Center
Raleigh, N.C. 27699-0301

Governor

February 19,2018

The Honorable Bill Rabon

The Honorable David Lewis
North Carolina General Assembly
16 W. Jones Street

Raleigh, NC 27601

Gentlemen:

Our office is in receipt of your Feb. 16, 2018 letter responding to our response to your inquiry
regarding the Atlantic Coast Pipeline fund for eastern North Carolina.

It is shameful, but unsurprising, that you have turned a fund that provided such promise for North
Carolina into political theater.

‘ North Carolina faces many chatlenging issues that legislators have failed to address that deserve
the energy and focus you have instead devoted to this partisan charade. Examples include a comprehensive
public-school fix that provides school buildings and more teachers for smaller class sizes; clean water action
to detect and stop GenX and other emerging compounds; securing good health care for fow-income,

working people plus the jobs that would be created through Medicaid expansion.

The pipeline. it | was established to provide economic development opportunities and
environmental protection along the path of the pipeline, simply put.

While the legis ure has voted to redirect the proceeds away from economic development and
environmental projects, we remain hopeful you will recognize the great need for good jobs and a vibrant
economy in eastern North Carolina.

Since you have already decided where this money should go, your new questions appear to be
political in nature, as well as moot, and as such our office lets the previous letter stand as its answer.

Sincerely,

lowet

Kristi Jones
Chief of Staff

. ation: The State Capilol Building, Raleigh, N. C. 27602
Phone: 919-814-2100
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Attachment 8§

NORTH CAROLINA GENERAL ASSEMBLY
LEGISLATIVE BUILDING
RALEIGH 2760I

September 7, 2018

The Honorable Roy A. Cooper
Govemor of North Carolina
20301 Mail Service Center
Raleigh, NC 27699

Dear Governor Cooper:

To start, we would i to thank Ms. Kristi Jones for speaking before the Joint Commission on
Governmental Operations on August 29, We app  :iated her input as we continue to exercise
our oversight obligat .

In responding to the information presented by members of the Joint Commission, Ms. Jones
stated that the Governor’s Office has “no secrets.” Additionally, a Democratic member of the
Joint Commission inquired as to whether we had resubmitted to your office our unanswered
questions regarding the Atlantic Coast Pipeline (ACP) permiitting process.

In keeping with Ms. Jones’ transparency pledge, and in the spirit of again granting you the
opportunity to provide full and complete information about the ACP permitting process, we are
respectfully submitti;  our questions below.

Please be advised that the Subcommittee on the Atlantic Coast Pipeline will convene its first
hearing on or after Tuesday, September 18, 2018. We acknowledge that some of our questions
and documentation r¢ ests may require significant time to fulfill. To provide yc ample
opportunity to respond to our questions —many of which you have known about for seven
months, but some of which are new — we have presented reasonable timelines for response. We
respectfully request:1  onses from you on some questions by Friday, September 14. 2018 which
is one full week from today. For the other questions, we respectfully request full an  complete
responscs by Tuesday, Sepltember 25, 2018,

Please provide responses to the following questions by Friday, September 14, 2018:












of the submiss 1 of the final Hearing Officer’s Report on January 22, 2018. Please
provide a detailed explanation of what was discussed between Mr, Wrenn a Q
Secretary Regan in their meeting on January 12, 2018 and, specifically, if Secretary
Regan, or anyone else in attcndance, made any suggestions or comments at this time that
ultimately delayed the issuance of the 401 Certification.

Please provide the name of the individual who rejected the initial draft Hearing Officer’s
Report submitted by Mr. Wrenn for further revisions and for what reasons the draft report
was rejected. _

Why are the attached redacted documents present in the official permit file for the ACP
401 Certification (Attachments 2, 3, and 4)? Please provide wedacted copies of these
documents. Who redacted these documents and why? Is it a normal practice for DEQ to
re ct official public documents?

Please provide copies « the additional information that was received from the ACP
Partners on January 17 and 18, 2018. Please provide the request to which this additional
information respond

Please explain why on December 6, 2017, at a weekly meeting on the ACP « |
Certification, DEQ employees were told that they had to “ni  fy the Department before
sending communications to the Company” while these employees were still  tively
engaged in requesting additional information from the ACP Partners. Is it a normal
process at DEQ to restrict communications ctween a permit applicant and the DEQ
regulators while a pern  applic: n is under review? If so, please provide other
instances during your administration when this has occurred. Please explain why it is
conducive to government business to restrict communications between a pe it applicant
and public employees.

What interactions have you or your staff had with the ACP Partners about next steps for
payment of the $57,800,000 fund?

Please affirin that all e1 loyees of DEQ and the Executive Branch are free 1 discuss any
and all aspects of this issue with the Gener: Assembly Subcommittee on the Atlantic
Coast Pipeline, or their representatives, at the convenience of the Subcommittee with no
fear of retributic or reprisal.

Please provide responses lo the following questions by Tuesday, September 25, 20

Please provide a listing of every instance when the Governor, or someone from the
Governor’s Office, met with any representative from Duke Energy or any representative
of the ACP from July 1, 2017 to February 1, 2018. Please provide a list of the te and
time of these meetings, a list of all attendees for each meeting, and an explanation of
what was discussed at each meeting.

Please provide a listing of every instance when the Governor, or someone from the
Governor’s Office, discussed the Atlantic Coast Pipeline 401 Certification with a






representative of DEQ, including the DEQ Secretary. Please provide a list of the date and
time of these discussions, a list of the participants in these discussio.  and an
explanation of what was discussed.

o Please provide all documents, correspondence, and e-mails from the Governor’s Office
related to the ACP, including all correspondence and e-mails with the ACP Partners ¢ |
all correspondence and e-mails to and from DEQ related to the ACP. '

e Why did senior leadership at DEQ implement a weekly meeting with the individuals
working on the ACP 401 Certification beginning in September 20177 Please provide any
other instances when senior leadership at DEQ implemented a weekly meeting regarding
the review of a permit application. '

Sincerely,

Senator Harry Brown Senator Paul Newton
Co-Chairman Advisory Member
Subcommittee on the Atlantic Subcommittee «  the Atlantic

Coast Pipeline _ Coast Pipeline
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lanuary XX, 20118

DWR # 14-0957 v2
porthampton, Halifax, Mash,
Wilson, lohnston, Sampson,

Cumberland and Robeson Counties

CERTIFIED MAIL: UXRXN XEHX XRXK NXKK
RETURN RECEIPT REQUESTED

Attantic Coast Pipeline, LLC : ¥ i “1
Attn: Ms. Leslie Hartz RAF

707 €. Main Street " Floor

Richrnond, VA 23219

Subject: DENIAL OF 401 WATER QUALITY CERTIFICAYION AND TAR-PAMLICO/NEUSE RIPARIAN
BUFFER AUTHORIZATION CERTIFICATES
Atlantic Coast Pipaline
USACE Action 1D, No. SAW-20{4-01558

Dear Ms. Hartz: ,

On May 9, 2017, the Division of Water Resources {Division) recelved yaur application requesting a 401
Water Quality Certification and Tar-Pamiico and Neuse Riparian Buffer Autharication Certificates from
the Dlvision for the subject project. Pursuant to 15A NCAC 02H .0506, a certification shali be issued
when the Director detetrnines that waler quality standards are miet. Pussuant to 15A NCAC 028 .0233
{8) and .0253 (8), a Buffer Authorization Certificate shall he granted when the Division deternunes there
is no practical alternative. The praject has not met the following requirements:

« Rule Citation
“Rule text...”
Explanation...

In accordance with 1SA NCAC 02H .0507(e), 15A NCAC D2B .0233(8), and 15A NCAC 028 ,0259{38], your
application for 2 401 Water Quality Certification and Buffer Authorlzation Certificates are hereby
denied.

This decision can be contested as provited in Genaral Statute 1508 by filing o written petition for un
administrative hea 1 ta the Office of Administrative Hearings (hereby known as OAH) within sixty (60)
calendar days.

Niveal Nostho Ut et etb o nbes ) Mot s
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Atlantic Coast Pipeline, LLC
DWR# 14-0957 v2

Denial

page 2of2

A petition form may be obtained from the OAH at hitp://www.ncoah.com/ or by calling the OAH Clerk’s
Office at (919) 431-3000 for information. A petition Is considered filed when the original and one (1)
copy along with any applicable OAH filing fer is received in the OAH during normal office hours (Monday
through Friday betweaen 8:00am and 5:00pm, excluding official state holida

The petition may be faxed to the OAH at (919} 431-3100, provided the original and one copy of the
petition along with any applicable OAH filingt  is received by the OAH wit  flve (5) business days
following the faxed transmission.

Malling address for the OAH: A
If sending via US Postal Service; sending via {ga [xgery service (UPS, FedEx, etc):
Office of Administrative Hearings Office of Admapstral\e Hearings
6714 Mail Service Center 1711 New Hope ChurcivRoad
Raleigh, NC 27699-6714 / Ralejgh, NC 27609-6285 5%
One (1) copy of the petition must also be served t\o-Q_UQ: v s
s

William F. Lane, Lueneral Lounsel \\ y
Department of Envlron@rgﬁ' LQuality ™
1601 Mail Service Center, ™™
Raleigh, NC 27699-1601 *:

\4,

This completes the reviaw/ ofuiae Division und .ecllon/iml_ f'rhq Clean Watef Act and 15A NCAC 02H

.0500 and the Neuse nd Yor- -Panill Jipariat J!ﬁ. p&ctton &uf&s Please be aware that you have
no authorization under\?emon 401 oy the Clean WiterAct or the Neuse/Tar-Pamlico Riparian Buffer
Protection Rules for this 3 vvy and any work dom}‘% thin waters of the state may be 3 violation of
North Carolf?=6e al Statufes and Aﬂl’]m‘ﬁtrative Co’db Contact Karen +  ins at 919-807-6360 or

LG cd(‘-nr{ ay if you | hmlo any questions or ‘(’bnccms

" Sincerely,

Linda Culpepper, interim Director
Division of Water Resources

cc Richard Gangle, Dominion Resources Services, inc. (via richard.b.gangle @dom.com)
Spencer Trichell, Dominion  iources Services, Inc. (via spencer.trichell@dom.com)
USACE Rale 1 Regulatory i 1 Office
- USACE Wlimington Regulatory Field Office
Todd Bowers, EPA {via bowers.todd@ana.gov)
DWR 401 & Buffer Permitti  3ranch

Filename: 140957v2AtlanticCoastPlpeline{Multi)_401_IC_NRB_TAR_OENIAL.docx
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Attachment 9

September 19, 2018

The Honorable Roy A. Cooper
Governor of North Ca  ina
20301 Mail Service Center
Raleigh, NC 27699

Dear Governor Cooper:

We appreciate your ac  inistration’s ongoing efforts to respond to Hurricane Florence’s
devastation. We of course understand that protecting life and prop. y takes precedence over
everything else in this  fficult time.

In light of the disaster, we write simply to extend the de: ine for: :questions regarding e
Atlantic Coast Pipeline permitting process. Qur previous letter, dated September 7, 2018,
requested responses to  yme questions by September 14, 2018, and others by September 25,

2018.

We now respectfully request responses to our questions by October 2, 2018, although if you
believe that date to be unreasonable, we are happy to work with your staff to settle on a more
appropriate deadline. Immediate disaster response is of course the most important priority  tht’

now.

Sincerely,

Senator Harry Brown Senator Paul Newton
Co-Chairman Advisory Member
Subcommittee on the Atlantic Subcommittee on the Atlantic
Coast Pipeline Coast Pipeline
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Naorth Qaroling Generul Assemlk
State Tegialatite Building
aleigl, North Qaralina 27601

September 28, 2018

VI/ "' ND DELIVERY

Hon. Michael S, Regan

Secretary

North Carolina Depe  nent of Environmental Quality
217 W. Jones Street

Raleigh, NC 27603

" Dear Secretary Regan:

We write in response to the Cooper Administration’s request to delay the planned October 4,
2018 Subcommittee on the Atlantic Coast Pipeline hearing. This request came as a verbal reply
to the September 2018 letter from Senators Brown and Newton extending the deadline for
response to the General Assembly’s questions regarding the Atlantic Coast Pipeline.

We understand that C ernor Cooper, you, and your respective staffs have considerable time
constraints right now given Hurricane Florence’s devastation. We agree that our fellow North
Carolinians struggling in the storm’s aftermath are the top priority.

We plan to postpone the hearing to Wednesday, November 14, 2018. We will also extend the
deadline to Wednesday, November 7, 2018 for response to the questions posed in the September
7, 2018 letter to Governor Coi  =r. We believe this extension provides more than enough time, .
but please contact us if you disagree.

Sincerely,

! <
74 %W
Representative Dean Arp ' Senag-r -larty Brown
Co-Chair Co-Chair
Subcommittee on the Subcommittee on the

Atlantic Coast Pipeline Atlantic Coast Pipeline
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* 11/9/2018 Atlantic Coast Pipeline committee will examine timing of MOU, permit - Carolina Journal

Yadkin River Project. CJ was unable to find other examples.

CJ sent the draft denial letter to ACP spokesman Aaron ¥ by and asked if eor
anyone from ACP negotiating the MOU had seen it. “No one from ACP,
Dominion, or Duke has seen this letter until you sent it to me,” he said.

Evolution ¢ the MOU

AC. prepared the first version of the MOU in mid-December. .1e paymer to
the state was contingent on the project receiving the necessary permits. The
agreement focused on wildlife habitat and it was desig :d to be signed by the
ACP and by the Dire: or of the North Carolina Wildlife Resources Commission,

representing the state.

Cooper’s office made several changes and prepared a second version between
the “State of North Carolina by and through the Office of the Governor,” to be
signed by the governor’s legal counsel. The funds would be used for mitigating
all damage caused by the pipeline, economic development opportur ies, ¢ d
developing renewable energy projects. |

For the final version, Cooper’s team made additional changes making the
agreement between “Roy Cooper, Governor of North Carolina, in his offici

capacity,” and ACP.

That version made it clear Cooper would be in charge of spending this new
revenue. “Whereas, the Governor, through his agents and assigns, including
but not limited to the Department of Environmental Quality, Departmer of
Commerce, Wildlife Resources Commission and their respective leaders, } s
the authority to direct the disbursement of funds contemplated in this
Memorandum of Understanding,” the signed document stated.

The final version also said if the ACP failed to receive necessary permits or

hitps:/iwww.carolinajournal.com/news-articlefatlantic-coast-pipeline-committee-will-examine-timing-of-mou-permit/

45






11/9/2918 Atfantic Coast Pipeline committee will examine timing of MOU, permit - Carolina Journal

¢

¢

terminates the project, ae governor would refund a prorated portion of the
$57.8 million to ACP.

After the fund was announced, Republican leaders said the deal was illegal. 1ne

constitution gives the legislative branch the sole power to collect ar

appropriate money. In February, they voted to direct the $57.8 llionto he

school systems in the eight counties along the ACP route. ACP construction is
1der way, but no ACP funds have been sent to North Carolina.

Committee members

Speaker Tim Moore appointed Rep. Dean Arp, R-Union, co-chair; Rep. . ohn
Torbett, R-Gaston; Rep. Pat McElraft, R-Carteret; Rep. Becky Carney, D-
Mecklenburg; Rep. Ken Goodman, D-Richmond; and Rep. J¢ . Hardister, R-

Guilford.

Sen. Phil Berger, R-Rockingham, ¢ pointed Senate Majority Leader Harry
Brown, R-Onslow, co-chairman; Sens. Kathy Harrington, R-Gaston; Joyce
Krawiec, R-Forsyth; Ben Clark, D-Hoke; Floyd McKissick, D-Durham;: d Paul
Newton, R-Cabarrus.

series: 2017 General Assembly, Atlantic Coast Pipeline
categories; CJ Exclusives

tags: Gov. Roy Cooper, Sen. Paul Newton

https:/hvww.carolinajournal.com/news-article/atiantic-coast-pipeline-committee-will-examine-timing-of-mou-parmit/
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JOIN. LEGISLZ [VE COMMISSION ON GOVERNMEN 1AL
OPLAATIONS, SUBCOMMITTEE Ol Ao ANTIC COAS1 PII woLINw
December 12, 2018
Room 643 of the Legislative Office Building

The Joint Legislative Commission on Governmental Operations, Subcommittee on Atlantic
Coast Pipeline met on Wedne: 1y, December 12, 2018 at 9:00 A.M. The meeting was held in
Room 643 of the Legislative Office Building.

Senate members in attendance were: Senators Harry Brown, Joyce Krawiec, Floyd McKissick,
House members in attenc 1ce were Representatives Dean Arp, Jon Hardister, Pat McElraft, and
John Torbett.

Representative Dean Arp presided. Representative Arp called the mec ng to order at 9:07 A.M.
and welcomed members, staff and visitors. He recognized and thanked Sergeants-at-Arms,

Russell Salisbury, Bill Bass, ‘avid Leighton, Terry Edmonson, and Linda Matthews.

Opening Remarks: Co-Chairman Representative Dean Arp.

Representative Arp opened the meeting by asking for the committee to approve the minutes from
the November 14, 2018 meeting. Senator Krav ¢ made a motion to approve the minutes, and
Representative Torbett seconded the motion.

Representative Arp told the committee that the Governor’s Office sent a letter to him and Sen.
Brown that morning, requesting information. The Governor’s office still has not responded to the
subcommittee’s information request. Representative Arp recognized Senator Brown for opening
comments.

Senator Brown spoke on the letter from the Governor’s Office and sa  the subcommittee will
fully comply with the records request in a timely manner.

In“=~1--~*on of Investigators: Co-Chairman Senator Harry Brown

Senator Brown introduced the three investigators, who were interviewed by himself,
Representative Arp, and Senator McKissick. Several investigators were interviewed to assist the






subcommittee. Eagle Intel Services, LLC, was chosen to conduct the investigations. The three
partners in Eagle Intel Services are Frank Brostrom, Tom Beers, and Kevin Greene. All three
gentleman are retired special agents. Senator Brown explained to the committee the three
investigators were there to answer questions on their background and how they r - conduct
the investigation. Senator rown said the committee was trying to be transparent in everything
they do, and that a contract will be fin: zed in the coming days. The contract will be public
information once it is signed by all parties. Once the contract is completed, the gentlemen will
begin their investigation.

Investigator Thomas Beers introduced himself first. Mr. Beers is a retired IRS Special Agent. He
worked twenty-nine and a half years as a special agent. He spent 15 years in New York in
various types of financial investigations, organized crime, and drug enforcement task force
investigations. Mr. Beers transferred to ] »rth Carolina in 2003 where he worked various types of
investigations. The past twelve years he spent working in organized crime and drug task force
investigations. Mr. Beers retired in 2018 and lives in Pinchurst, Nor  Carolina.

Investigator Frank Brostrom is a retired FBI Agent. He began his career in 1990 with the FBI
and spent his first 17 years in St. Louis, Missor . Mr. Brostrom investigated various crimes such
as corruption, violent crimes, kidnapping and murders. After 17 years he was transferred to
Fayetteville, NC at Ft. Bi 1g to investigate violent crimes and terrorism. In 2010 he was
transferred to Wilmington, NC where he specialize in human intelligence operations. Mr.
Brostrom retired in 2017 and has been a private investigator since then.

Investigator Kevin Greene began his career in Greensboro, NC, in 1988 with the IRS. He moved
to Raleigh in 1991 and began his career with the criminal investigation division. His
investigation experience is in money laundering, financial crimes, tax evasion, conspiracies, and
public corruption. Mr. Greene retired in 2017.

Representative Arp opened the floor for the subcommittee to ask the investigators questions.

Committee Questions and Dis~~~3~-+

Senator McKissick asked the investigators how they can assure that they will approach the
investigation with objectivity.

Mr. Beers responded that they have worked for years in federal investigations and that they have
to approach the investigation with no bias. He said that they gather the tsan follow where
the facts lead them. If there is a crime, they make a recommendation to the attorney’s office. Mr.
Beers said they are paid to be objective fact finders and that they are not political people. Mr.
Beers assured the subcommittee that they will be objective and only deliver facts to the
subcommittee.

Senator McKissick followed up and asked whether or not the investigators were viewing this as a
criminal investigation or a civil investigation.






Mr. Beers said this matter was not criminal, and that ey are just finding facts with transactions
related to the pipeline.

Representative Arp stated that { 5 investigation was not a criminal investigation and that it was a
part of the subcommittee’s legislative oversight.

Senator McKissick asked the investigators what their methodology or approach to this
investigation would be, : ng with the budget.

Mr. Greene responded and said that the first step would be to review any records made available,
and follow the leads the documents may ow. He stated they were approaching this with an
open mind and that there were a couple of questions to be answered.

Senator McKissick said there were subcommittee members who were concerned with how much
s 1ething like this might cost and the we : anticipated. He stated that some parameters had to
be attached.

Mr. Greene said that it is a limited scope they’re looking at, and that there are key questions to
answer, but that the scope could extend further. Mr. Greene said their fees were market-related
fees, and that they don’t expect it to be long. There will be multiple interviews and analysis. Mr.
Greene said it would be diffict  to give an exact estimate. Their current rates are $100 per
investigative hour, and it is up to the committee how they will use their time.

Mr. Brostrom added that the q cker that they can locate the people to interview, the faster the
process will go.

Representative Torbett asked the investigators if they could search, find, and present the
committee the truth.

Mr. Greene responded ar  said they can find the facts and they are hopeful that they get the
truth.

Senator McKissick asked .epresentative Arp and Senator Brown if there could be a real budget
and where will e funds come from. He asked the committee chairs if t e has been parameters
set for the first phase of work, and added that as the investigation moves forward, there mig  be
a need to supplement the budget.

Senator Brown responded by saying that if the Governor had come forth, this would cost
nothing. He stated that they have been asking for information for ¢ nost over a year but they
have been completely stonewalled. The subcommittee chairs received a letter several weeks ago
saying that the information was forthcoming. Senator Brown explained that the chairs received a
letter that morning doing the exact opposite. He stated that the Governor continues to ignore our
requests and that we have not got one single request back from the Governor. Senator Brown
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Representative Hardister commented that he dn’t know why we haven’t received information,
but that we haven’t. He sa  he shares Senator McKissick’s notions that he doesn’t want to spend
an exorbitant amount of taxpayer dollars, but that these are questions that need to be answered.

epresentative Hardister wanted to reiterate that if those involved cooperated, the investigation
wouldn’t take very long.

epresentative Torbett asked what happened if we ask questions to those involved and cc  inue
to get stonewalled. He asked whether or not they were compelled to give answers.

.epresentative Arp responded that the chairs would be involved with the vestigators and would
ave constant communica )n. He stated that the subcommittee has subpoena power, but that it
rc ngs the cost and investigation.

Representative rbett asked Senator McKissick if he had any prior knowledge about the
subcommittee receiving answers on December 20, 2018.

Senator McKissick stated that he was made aware that there would | / be a letter forthcoming
on ‘ecember 2 2018. He stated that he understood there were con s about the volume of
documents requested, but that it was his understanding in the last 24 hours that the information
would be presented on December 20, 2018.

Representative Torbett asked if Senator McKissick had communicated that information to
Chairman Arp or Chairman Brown.

Senator McKissick said he had a multitude of communications every day, and that he doesn’t
typically communicate about his communications to respect confidentiality.

There being no further business before the subcommittee, Representative Arp adjo  1ed the
meeting at 9:42 A.M.

Val

A chments:

1. Agenda for December 12, 2018 meeting
2. Eagle Intel Services CV
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Cooper and Secretary Regan
1 yvember 27, 2018 letter from Secretary Regan to Senator Brown and Representative
Arp

yvember 27, 2018 letter from Kristi Jones to Senator Brown and Representative Arp
Attendance sheet
Visitor log
Sergeants at Arms st






ATTAC. MENT #1

Joint Legislative Commissi 1 on Governmental Operations
Subcommittee on the Atlantic Coast Pipeline

Wednesday,

I. CALL TO ORDER

Chairs: Representative Dean Arp, Presiding

Senator Harry Brown
II. APPROVAL OF MINUTES

III. PRESENTATIONS
Opening Remarks by € iirs

Introduction of  vestigators
Senator. rry Brown

IV. Committee Discussion

V.Ad irnment

acember 12, 2018
9 0A.M.

AGENDA









violations related to Tax Evasion, Drug Distribution, Money Laundering, Fraud Schemes,
Organized Crime and Public Corruption. These investigations involved various evidence
collection techniques, complex financial analyses, forensic accounting, asset seizure and
forfeiture. From 2009-2018 Thomas provided training in money laundering investigations to
police and prosecutors during international training seminars in Kosovo, Trinidad, Indonesia
and in North Carolina at the Annual OCDETF Conference. In 1999 Thomas was named IRS
Special Agent of tt  Year by the New York Federal Law Enforcement Foundation for his work in
“Operation Untouchable”, an invest ition into a “bust-out” scheme in the greater NYC area. In
2009 Thomas received the “Director’s Award”, presented by the US Attorney General, for work
in OCDETF Operation “Tarnished Badge”, an investigation into corruption within the Robeson
County, NC Sheriff’s Office. In 2017 Thomas received the OCEDTF Case of the Year Award for
“Operation Old El Paso”, an investigation into a Mexican Cartel Drug and Money Laundering
Organnization.




ATTACHN.ENT # 3

North Qarolina General Assembly
State Tey  atite Ruilding
R igh,. 1+ @arolina 27601

November 15, 2018

Yia "~ Delivery

Governor Roy Cooper
116 West Jones Street
Raleigh, NC 27603-8001

Secretary Mic. 3l Regan

Depatrtment of Environmental Quality
217 West Jones Street

Raleigh, NC 27603

Dear Governor Cooper & Secretary Regan:

As Co-Chairs of the Joint  egislative Commission on Governmental Operations Subcommittee on
the Atlantic Coast Pipeline, we submit the f  wing public records request to the Departiment of
Environmental Quality ar  the Office ofthe ~ rernor under N.C. Gen.Stat. §120-19 and the North
Carolina Public Records Act, codifieda  C. Gen.Stat, §132-1 et seq.

We request the following:

1. All documents, correspondence, and e-mails from the Governor’s Office related to
the Atlantic Coa: Pipeline (ACP) from July 1, 2017 to March 1, 2018, including all
correspondence and e-mails with the Atlantic Coast Pipeline partners, all correspondence
and e-mails to and from the Depart nt of Environmental Quality (DEQ) related to the
Atlantic Coast Pipeline, and any documentation regarding the times, dates, list of attc lees,
and subject matter of any meetings held between the Governor, any member ' the
Governor’s Office, or his Cabinet and any representative of Duke Energy or e Atlantic
Coast Pipeline between July 1, 2017 and Mar 1, 2018.

2. All e-mails from the Depi  nent of Environmental Quality pertaining to the ACP
fromlJ vy 11,2017 to March 1, 2018.



Governor Roy Cooper

Secretary Michael Regan
November 15, 2018
Page 2

3. Unredacted copies of the documents present in the DEQ ACP Permit file as
specified in the letter to Governor Cooper from Senators Brown and Newton on Sept 7,

2018.

4. Any drafis or work products related to the Executive Order that was to be i 1ed
prior to the completion of the state permitting for the ACP, as specified in the Memorandum
of Understanding of Jan 25, 2018.

We request that responses be made within 5 business days after receipt of this request
electronically via email to harry.brown@ncleg.net and dean.arp@ncleg.net and via mail to Senator
Harry Brown, 300-B Legislative Office Building, 300 N. Salisbury Street, Raleigh NC 27603 and
Representative Dean Arp, 529 egislative Office Building, 300 N. Salisbury Street, Raleigh NC

27603.

Sincerely,

2y

Sen. Harry Brown

Ll g

Rep. Dean Arp




ATTACI MENT #4

ROY COOPER NOI  § CAROLINA
Governor Enviiwrunental Quality
MICHAEL S. REGAN

Secretary

Noverr 27,2018

Via Ha |Delivery

Senator Harry Brown

300- Legislative Office Building
300 Salisbury Street

Raleigh, NC 27603

Representative Dean Arp

529 Legislative Office Building
300 N. Salisbury Street
Raleigh, NC 27603

Dear Senator Brown & Representative Arp:

Thisle :rcor rms receiptof your letter ited November 16,2018, requesting records
related to the Atlantic ( st Pipeline, LLC (ACP).

i :

' DEQ as received several public record rec« ests for documents related to ACP and we are
diligently working to complete those requests. We believe the records produced in
response to those requests will encompass many records you have requested.

The requests we have received, including yours, are quite broad and the number of records
are considerable, butv  will provide responsive documents to you as soon as possible.

Sincerely,

~ ? /7

John Nicholson
Chief Deputy Secretary

¢ = DEQ®

Degartneed ot £ avisyanestat Gustidy

North Carolina Department of Environmental Quality
217 West Jones Street | 1601 Mail Service Center | Raleigh. North Carolina 27699-1601
NHOTO7.8600






Roy Cooper
Governor

) ATTACHI IENT #5
Office of 1 2 Governor
State of North Carolina

20301 Mail Service Center
Raleigh, N.C. 27699-0301

Nover er 27,2018

The Honorable Harry Brown
Legislative Office Buildi
Room 300-B

Raleigh, NC 27603-5925

The Honorable Dean Arp
Legislative Office Building
Room 529

R :igh, NC 27603-5925

Dear Senator Brown and .epresentative Arp:

This letter confirms receipt of your letter dated November 16, 2018, requesting records
relating to the Atlantic ¢ st Pipeline, LLC.,

The Governor’s Office has previously received several public records requests for retated
documents, and it is working on responding to those requests. We believe the records prod
in response to those requests will encompass ' records you have requested. Accordingly,
without waiver of any argument with respect  sour request, we plan to provide you with copies
of any records the Gover; t’s Office product 1 response to the pending requests.

i seral of the pe  1g requests are quite broad, and we expect the number of records to
be substantial, but we wi  rovide responsive documents to you as promptly as possible.

Sincerely,

e

Kristi Jones,
Chief of Staff

Lo on: The State Capit  Building, Raleigh, N.C. 27602
Phone:  9-814-2100






























