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JOINT LEGISLATIVE COMMISSION ON GOVERNMENTAL 
OPERATIONS, SUBCOMMITTEE ON ATLANTIC COAST PIPELINE 

November 14, 2018 
Room 643 of the Legislative Office Building 

The Joint Legislative Commission on Governmental Operations, Subcommittee on Atlantic 
Coast Pipeline met on Wednesday, November 14, 2018 at 1:00 PM. The meeting was held in 
Room 643 of the Legislative Office Building. 

Senate members in attendance were: Senators Harry Brown, Joyce Krawiec, Floyd McKissick, 
and Paul Newton. House members in attendance were Representatives Dean Arp, Becky Camey, 
Ken Goodman, Jon Hardister, and John Torbett. 

Senator Harry Brown presided. Senator Brown called the meeting to order at 1 :06 PM and 
welcomed members, staff and visitors. He recognized and thanked Sergeants-at-Arms Terry 
McCraw, Jonas Cherry, Jim Moran, Billy Fritscher and Hal Roach. 

Opening Remarks: Co-Chairman Senator Harry Brown 

Senator Brown opened the meeting by providing the following background: Senator Brown said 
the committee began asking questions about the relationship between the governor's $58 million 
discretionary fund and the Atlantic Coast Pipeline water quality permit earlier this year. He said 
that on February 8th, the committee asked questions of Lee Lilly at a joint meeting of the 
Appropriations Committee and Mr. Lilley could not answer the questions at that meeting. Mr. 
Lilley promised he would get the questions answered if the committee provided the questions in 
writing. 

Senator Brown said that on February 12th, a letter was sent to Mr. Lilly asking 15 detailed 
questions about the relationship between the Memorandum of Understanding (MOU) and the 
Atlantic Coast Pipeline permits. On February 15th, the committee received a non-responsive 
reply from Kristi Jones. The committee resent their questions on February 16th along with new 
questions and asked for a complete response. On February 19th, Ms. Jones responded saying the 
whole matter is a "partisan charade." The committee picked the issue back up on August 29th at a 
meeting of the Joint Legislative Commission on Governmental Operations. At that meeting, Ms. 
Jones said the governor's office has no secrets. On September 7th, the committee sent another 
letter asking 20 detailed questions and also asking for documentation. 
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Senator Brown said the committee scheduled the original subcommittee meeting for October 4111, 
but DEQ secretary Regan asked for a delay due to Hurricane Florence. This was a reasonable 
request and the meeting was delayed until November 14th . In the response letter to Secretary 
Regan the committee said they hoped the delay would provide enough time to answer the 
questions and provide documentation. None of this was public. There was no public show made 
of this prior to the election because the committee simply wanted answers to the questions. 

Senator Brown said the questions the committee is trying to get answered are serious and they 
get to the heart of honest government. He said the governor still refuses to answer the questions 
or provide the committee with the documents the committee has requested. The governor could 
have closed this months ago by answering the committee's questions. 

Senator Brown stated that the committee sent a letter to the governor and Secretary Regan on 
September 28th saying the subcommittee would be meeting November 14th

. Senator Brown said 
he is unaware if anyone from the governor's office or DEQ was sent over to make a statement or 
not. 

Senator Brown went on to say that he will allow any administration representative to make any 
statement they would like. Senator Brown made it clear that any administration representative 
speaking before the subcommittee will be asked the questions to which they sought answers for, 
for 9 months. They will also be asked to produce the documents they have been requesting for 
just as long and explain the basis for their continued refusal to obey the law. 

Senator Brown said the governor has stonewalled for nine months now and he has a legal 
obligation to answer the committee's questions and provide the requested documents. He said the 
governor has been given every opportunity to respond both privately and publicly. The 
committee is interested in whether or not the governor of North Carolina held a permit for one of 
the state's largest employers hostage. A permit for which Duke Energy met all the regulatory and 
legal requirements to obtain. A permit that had already been recommended for approval by 
technical staff at DEQ. Senator Brown said he wanted to know whether or not the governor held 
this permit hostage until Duke agreed to fund $58 million into a slush fund under the governor's 
direct control. North Carolina cannot operate like that and expect to continue economic growth. 
That kind of government should be unacceptable to every member of this subcommittee. This 
subcommittee will uncover the truth and hold those responsible accountable, regardless of how 
big of a role they played in this matter. 

Senator Brown then recognized Representative Arp for his presentation to the subcommittee. 

Presentations: 

1. ACP Permit and other information 

• 



• Representative Dean Arp. (See Attachment 1.) The presentation includes information 
about what is known so far about the process, background information on the Virginia 
agreement, information on the changes to the North Carolina agreement between the 
governor and the ACP and, finally, questions and concerns. 

Senator Brown recognized Senator Newton for his presentation to the subcommittee. 

2. Discussion of on-answered questions 
• Senator Paul Newton (See Attachment 2.) The presentation is a continuation of Senator 

Newton's discussion from the full Joint Legislative Commission on Governmental 
Operations meeting in which he raised concerns about the Memorandum of 
Understanding that established the $57.8 million discretionary fund under the governor's 
control in the approval of the ACP water quality permit. 

Senator Brown mentioned at this point that he has not had anyone from DEQ or the governor's 
office approach him and asked if there was anyone in the audience from those respective offices 
that would like to make a comment or respond to -the questions that had been raised. No one 
responded. 

Public Comments: 

Senator Brown recognized a public citizen for a comment. Therese Vick with Blue Ridge 
Environmental Defense League was recognized. Ms. Vick explained how the members of the 
committee are not the only ones who are struggling getting answers from Governor Cooper's 
administration. She said her organization has had a public records request since February 9, 2018 
that has not been responded to appropriately. Their concern is that the permit had sufficient 
reasons to be denied and their concern is that the money was used to "sweeten the pot". She said 
that affected community leaders and landowners that are in the path of the pipeline demand 
answers and they deserve answers. 

Committee Questions and Discussion: 

Senator Brown recognized Senator McKissick. Senator McKissick asked what the motion to hire 
outside assistance entails, what kind of proposed budget is involved and what type of resources 
the committee would recommend to be allocated for the investigation. 

Senator Brown responded that the motion is for the chairs to find someone who is right for that 
job. He said he wanted the process to be as open as possible and if Senator McKissick would like 
to volunteer to aid the chairs in that process Senator Brown said he would welcome it. 

Senator McKissick clarified that he is trying to discern what capacity outside council has and can 
do that the committee cannot. 



Senator Brown said the committee's attempts to get information have not been successful and it 
is up to the committee to decide on how to proceed. He said it seems the committee has no 
choice at this point but to find outside assistance to help them get the information they are 
seeking. 

Senator McK.issick said he would be happy to be part of the process and asked again what 
powers outside authority would have that this committee seeks. He said he is unaware of any 
additional authority they may have. 

Senator Brown said he believes the individuals for the job are out there and the committee will 
do its best to find the most qualified person to help get that information. 

Senator McKissick asked Senator Newton ifhe thought it was reasonable for somebody within 
an agency considering all options relating to a project to look at all the options on the table which 
he listed as "approval, denial, approval in part or denial in part so that everything of an 
evidentiary nature could be before the final arbiter to make a decision." Senator McKissick 
reiterated he would like to see all the options connected with a project and their factual basis for 
the decisions made so the arbiter can examine everything to make a final determination. 

Senator Newton responded that as a concept he agreed with what he described. Senator Newton 
pointed out that the denial letter came weeks after the hearing officer had recommended approval 
of the pipeline permit, so there is no basis that is stated in the denial letter. He said this makes it 
appear it was a tool to be leveraged by the governor's office, not the agency which had already 
made its determination to approve the pipeline permit. The legal requirements for the permit 
were met and the hearing officer gave them approval and then weeks later the draft denial letter 
came with no substance and then several days later the ACP signed on to the terms and 
conditions demanded in the MOU demanded by the governor. 

Senator McK.issick followed up by asking if it was equally plausible that someone was 
examining all the options and we do not know what was in the minds of those involved in the 
process and if a different interpretation of the process could reveal the appropriate context of the 
decisions made. 

Senator Newton agreed and said they would like to know the other side to the story. 

Senator McKissick asked about the timing of the Virginia agreement and the possibility that their 
57.85 million dollar fund needed in the agreement is comparable to the 57.8 million dollar fund 
in North Carolina. 

Senator Newton said there are differences in the Virginia and North Carolina law and the 
Virginia MOU did not give the governor discretionary use over the funds. He said the dollar 
amount is the lesser issue to what is in the discretionary fund. 

• 
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Representative Arp informed Senator McKissick on the Virginia agreement stating it went public 
January 25, 2018. Subsequent to that the final draft indicated an increase without regard to 
material facts other than Virginia's amount was 57.85 million. 

Senator McKissick commented on how he doesn't necessarily see an attempt to gain leverage on 
partners in the ACP but he does see how North Carolina would have a desire to have 
comparability with Virginia. Senator McKissick also agreed that the questions should be 
answered and put into the public domain because it clarifies ambiguity and it can eliminate false 
perceptions. 

Senator Brown commented that he thinks a key concern is in the MOU - how the money would 
be directed on requirements to get a permit. How the dollars were negotiated outside of the 
permit or if it were in order to get the permit is the question. 

Representative Arp commented that a significant difference in the memorandum of agreement 
for Virginia was that it required mitigation in its statutory requirements and North Carolina does 
not. 

Senator Newton commented on another difference between Virginia and North Carolina was that 
North Carolina required the applicants to establish an $11 million mitigation fund that he 
believes did not exist in Virginia. The 57.85 million included what would have been the 11 
million in NC. He said you cannot just say just because Virginia did it, we can do it too, and 
that's why this needs to be looked into further. 

Senator McKissick agreed that there are questions to be answered. 

Representative Goodman asked about the term "investigative assistance" saying the term is 
vague and wondered what it would consist of and then asked if the committee had subpoena 
power to require members of the executive branch to appear before the committee and answer 
their questions. 

Senator Brown said in response he thinks we can get to that point. 

Senator Newton said his understanding is that the subcommittee, with the approval of the chairs, 
would have subpoena power and at this stage we are trying to identify a compatible, capable, 
excellent investigator to help us get to the bottom of the things we are shining a light on here. In 
regards to subpoenas we will cross that bridge when we come to it and in the meantime the 
investigator would be able to take voluntary depositions if people are willing to give them. 

Representative Camey asked if when HB 90 was passed and the money was directed to go to 
education, if this would dissolve the MOU because in the MOU it said the money would go to 
job development, job creation, economic development and environmental concern . 



Representative Arp commented that the facts leading up to the permitting process and the 
association of the approval of a permit with a required payment is still left unanswered. The 
outcome of whether schools will get that money or not is a separate issue regarding the payment 
of the source of those funds. He said the committee is trying to investigate the integrity of the 
permitting approval process and whether violations have occurred. 

Representative Arp commented that the question of whether the MOU was dissolved might not 
be in the purview for this subcommittee to answer. 

Senator Brown said as this investigation proceeds that might be a quetion we get answered. 

Representative Camey asked about the two payments that would have allowed the projects to 
move forward and said from her research the final notice to proceed was issued on July 24th and 
wanted to know if this was correct. Her question was whether the payment that was due has been 
paid and she wanted to know if we have received any money. 

Senator Newton said there has been litigation filed so the final notice to proceed hasn't been 
effected yet and still needs to be resolved. He noted he expects the ACP partners will not make 
the first payment until they have a clean notice to proceed. 

Representative Hardister asked if there has been a situation in the past in which the governor's 
office has created a discretionary fund of this nature. 

Senator Brown said not to his knowledge and staff did not know of any such situation. 

Representative Hardister said it was his understanding that the General Assembly is charged to 
raise, control and disburse funding and asked Senator Brown if this was his understanding as · 
well. 

Senator Brown said as appropriations chair that would be his understanding. 

Representative Hardister asked to have explained the legal difference between an MOU and an 
MOA (Memorandum of Agreement). 

Senator Newton said Memorandum of Agreement implies a contract and a Memorandum of 
Understanding generally is non-binding, it is more like a step to get to a binding agreement, 
however there can be terms and conditions in an MOU that could be binding. It would be a 
question of law. 

Representative Torbett was recognized and made the following motion: "I would move that the 
Subcommittee on the Atlantic Coast Pipeline authorize the co-chairs of the subcommittee to 
employ an investigator to investigate the state's negotiations and activities concerning the 
Atlantic Coast Pipeline and the development of the execution of documents pertaining to the 
Atlantic Coast Pipeline." 
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Senator Brown asked if there was any discussion on the motion. 

Representative Camey followed up on what Representative Goodman said about subpoena 
power from the committee. She asked do we move ahead to hire outside council to do some 
investigating for the committee, or do we go one more step and take the opportunity, before we 
go spending any more money, to subpoena someone from the executive branch to come and 
answer the questions. She commented that at that point she would prefer to come back to this 
mission, but first to exercise the subpoena power of the committee to have someone come 
answer questions first, then if it is necessary return to the motion. 

Senator Brown responded saying Lee Lilley was before the committee before and basically 
refused to answer questions under perjury. Requests have been sent out and the committee has 
gotten no answers and others around the state, including the woman who spoke today, cannot .get 
answers from the administration. He said the committee has been stonewalled and gotten no 
answers. He said we are to the point where we don't have much choice. We don't want to get to 
the point that members of the legislature are sending subpoenas to the governor's staff to get 
answers. He said he hopes an investigator can get some of those answers so they don't have to go 
to the point of issuing subpoenas . 

Representative Arp pointed out that it is undesirable for politicians to be in the position of 
investigators and it would be wise to utilize the talents of an investigator to get to these questions 
without the appearance and taint of sitting elected officials doing that as a committee. He 
believes it is necessary to be cautious before issuing subpoenas so that it does not directly 
involve elected officials. 

Representative Camey asked if the motion could be read again. 

Representative Torbett re-read his motion. 

Representative Camey asked how much the investigation will cost. 

Senator Brown said he shared her concerns and said he promises to be as frugal as can be 
through the process. 

Representative Camey asked if it would be appropriate to add into the motion that it is subject to 
the investigator's cost. 

Senator Brown said he would be willing to give Representative Camey an idea on the cost after 
they have interviewed several candidates by the next meeting. 

Representative Goodman asked why they might have changed the agreement from a MOA to an 
MOU. 
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Senator Brown said his take was that it was a way for the governor to move the money into an 
account that he could manage instead of going to the state. 

Representative Goodman asked if under the MOA the money would go to the General Assembly 
instead of the governor's office. 

Senator Newton responded by saying he does not want to leave the impression that just because 
they said it was an MOU, doesn't mean it was an MOU. He said we believe under the 
constitution, raising and appropriating funds is a legislative function only. Just because it is said 
in the document it is beyond the purview of the legislators doesn't make it true. 

Representative Arp cautioned the committee about ascribing motives to others and this 
investigation is to determine what the facts are and what were the effects on the parties involved? 
Did they fear revocation of permit if the payments were not made? The original agreement 
identified the payment as a required mitigation payment, subsequently it was changed. He said 
we are trying to understand the thought process of the parties involved. He said speculation at 
this point was premature. Senator Brown agreed and said he should not have speculated earlier as 
to motive. 

Representative Hardister spoke in favor of the motion. He emphasized that the committee is 
trying to ascertain facts and not to debate whether the permit should have been given, and an 
investigator would be a good way to do that. 

Senator McK.issick said it was his understanding that when the MOU was entered into it was a 
temporary tool/vehicle to state what the funds were supposed to be, but there would be greater 
specificity provided in a subsequent document or agreement that had not been worked out, but 
would be in a more formalized agreement. Senator McKissick said political drama should be 
avoided and he believes avoiding subpoenas at this point will accomplish this. He would like to 
leave that as a last resort and then raised questions about how much outside investigative support 
would cost, but understood that the cost would be presented before the committee before 
proceeding forward. 

Representative Arp responded by saying as stipulated in the final MOU, "the funds shall be 
allocated pursuant to the guidelines and directions set forth in a subsequent executive order that 
would be issued prior to the completion of the state permitting for the ACP." In the agreement it 
ties the permitting process in the executive order directing the payment of those to the permitting 
process. The permitting process was concluded on January 26th . He said the committee raised 
questions about draft executive orders being composed or not and those questions still remain. 

Senator McK.issick said we need information to clarify ambiguity to understand what happened 
and how it happened. 

Senator Brown commented that the committee has quietly tried to get the information throughout 
the process, the committee has tried working with the administration to get information and for 
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whatever reason they do not want to provide answers. The committee, in Senator Brown's 
opinion, has no choice but to move forward. The people of the state who are seeking answers 
demand them and we demand them. Senator Brown said he believes this reflects on all of the 
members who serve and puts into question the public ' s trust and this is an opportunity to provide 
transparency. 

Senator McKissick asked if they would be coming back with the amount that would be spent. 

Representative Camey raised her concern about not being .able to know what an investigator will 
cost before proceeding forward. 

Senator Brown said no interviews have been done and no one has been consulted so he has no 
numbers at that point to provide to Representative Camey, but he will be as transparent as 
possible moving forward and that Senator McKissick will be involved in the process. 

Representative Torbett suggested that Representative Camey could support the motion here and 
then later she could offer a motion not to move forward. 

The motion made by Representative Torbett was voted on and the motion passed. 

Senator Krawiec emphasized the concerns her colleagues have brought up and asked to make a 
motion to facilitate the first motion. 

Senator Krawiec made the following motion: 

In order to facilitate Motion # 1, move that the Clerks of the Co-Chairs of the 
Subcommittee on the Atlantic Coast Pipeline submit the following public records 
requests to the Department of Environmental Quality and the Office of the Governor, 
asking that responses be made within 5 business days after receipt of the requests; and 
further, that the Clerks compile the responses and forward them to the investigator: 

1. All documents, correspondence, and e-mails from the Governor' s Office related 
to the Atlantic Coast Pipeline (ACP) from July 1, 2017 to March 1, 2018, including all 
correspondence and e-mails with the Atlantic Coast Pipeline partners, all correspondence 
and e-mails to and from the Department of Environmental Quality (DEQ) related to the 
Atlantic Coast Pipeline, and any documentation regarding the times, dates, list of 
attendees, and subject matter of any meetings held between the Governor, any member of 
the Governor ' s Office, or his Cabinet and any representative of Duke Energy or the 
Atlantic Coast Pipeline between July 1, 2017 and March 1, 2018. 

2. All e-mails from the Department of Environmental Quality pertaining to the ACP 
from July 1, 2017 to March 1, 2018. 



3. Unredacted copies of the documents present in the DEQ ACP Permit file as 
specified in the letter to Governor Cooper from Senators Brown and Newton on Sept 7, 
2018. 

4. Any drafts or work products related to the Executive Order that was to be issued 
prior to the completion of the state permitting for the ACP, as specified in the 
Memorandum of Understanding of Jan 25, 2018. 

The motion was voted on and the motion passed. 

There being no further business before the subcommittee, the meeting adjourned at 2:31 PM. 

Attachments: 

1. Agenda for November 14, 2018 meeting 
2. Presentation titled "ACP Permit and other information" 
3. Presentation titled "Serious Unanswered Questions" 
4. February 12, 2018 Letter from Senator Rabon and Representative Lewis to Lee Lilley 
5. February 15, 2018 Letter from Kristi Jones to Senator Rabon and Representative Lewis 
6. February 16, 2018 Letter from Senator Rabon and Representative Lewis to Kristi Jones 
7. February 19, 2018 Letter from Kristi Jones to Senator Rabon and Representative Lewis 
8. September 7, 2018 Letter from Senator Brown and Senator Newton to Governor Cooper 
9. September 19, 2018 Letter from Senator Brown and Senator Newton to Governor Cooper 
10. September 28, 2018 Letter from Representative Arp and Senator Brown to Sec. Regan 
11. November 9, 2018 Carolina Journal article titled "Atlantic Coast Pipeline committee will 

examine timing of MOU, permit 
12. Visitor Registration Log 
13. Public Comments Log 
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Attachment 1 

Joint Legislative Commission on Governmental Operations 
Subcommittee on the Atlantic Coast Pipeline 

Wednesday, November 14, 2018 

1:00 PM 

AGENDA 

I. CALL TO ORDER 

Chairs: Representative Dean Arp 
Senator Harry Brown, Presiding 

II. PRESENTATIONS 

Opening Remarks by Chairs 

Atlantic Coast Pipeline MOU Overview (20 min) 

Rep. Arp 

Unanswered questions raised by a review of the ACP Permit File (20 min) 

Sen. Paul Newton 

III. Committee Discussion 

IV. Adjournment 



- ---- - --- - . 
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Atlantic Coast Pipeline: 
Permit Process and l\OUPayments 

Presented to the Joint Legislative Commission on Governmental Affairs, 
Subcommittee on the Atlantic Ornst Pipeline 

November 14, 2018 
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Purposes of Committee Review 

■ ksuring the public: 

- Of the integrity of the state environmental permitting process/ 

- That business and industry can continue to locate· and expand in our state without 
concern of being subjected /13lyments of moniesot prescribed by law or 
coercion of any type. 

■ If there have been improprieties, make policy recommendations to preclude them 
from happening again. 
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Notable Quotes 

■ "The permits arenot connected to that M)U." 
-Assistant Secretary Sheila Holman, Department of Environmental Qt.Militfif. 

■ " ... the permit, the 401 water permit is both separate and apart from the mitigation fund." 
-Director of Legislative Affairs Lee Lilley, Governor's Office (February 8, 2018 T)Jstimony 

■ "!think that their subsequent actions [the Generalhsembly's passage ofHB. 90] bore out why 
we didn't want to involve the legislature," 

-Senior Advisor Kdwdy Governor's Offio 

■ "fu hindsight, we should have had more structure in the process. Oearly, we were going to put 
that structure in place when the fund arrived ... " 

-Governor Roy CoopelvfiA).. 

■ "Eudy said last week that the administration team 'had it in our heads' how the fund would 
actually work. But officials didn't put the board of experts, or other details, in writing." 

- Travis FainWRAJStatehouse ReporteJl!(RA).. 

• 
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Background Information 

■ ~morandums of Understanding and ~morandums of Agreement are 
enforceable when other necessary elements of a contract are in place 

■ Understandings are generally not enforceable 

■ Gifts are not legally enforceable 

■ Funds and grants are legally enforceable when other necessary elements ofa 
contract are in place 
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• 
Virginia's Memorandum of Agreement 

■ The wginia Secretary ofNatural Resources has the authority: 

- Va. Code 10: 104(A)(JJ"to accept bequests and gifts of real and personal property 
as well as endowments, funds, and grants from the United State government, its 
agencies and instrumentalities, and any other source. "(Department of 
Conservation and Recreation) 

- Va. Code 10:1107(1' " ... accept for state forest purposes gifts, devises and 
bequests of real and personal property as well as endowments, funds, and grants 
from any other source." (Department of Forestry) 

■ ACP Partners and VAsigned an ivOAciting the above authority providing the 
following: 

- $38.65M to two nonprofits and one NGO for forest conservation 

- $19.2M to two nonprofits and the USGS for water quality 

5 





North Carolina Statutory Authorities 
■ North Carolina can require compensatory mitigation for impacts to: 

Waters ofthe US 

Waters ofthe State 

Strea1ns 

Riparian buffers 

Wetlands 

■ North Carolina agencies comparable to \trginia agencies that can receive gifts , grants, 
funds, etc. 

Thpartment ofEnvironmental Quality 

Thpartment ofNatural and Cultural Resources 

Wildlife Resources Commission 

Thpartment of Agriculture and Consumer Services 

Thpartment of Administration 
6 
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Memorandum of Understanding Timeline 

December 13, 2017 December22 December29 January 19, 2018 January 25 January 25 

First Draft Second Draft Third Draft Fourth Draft Fifth Draft Final Draft 

ACP sends the Governor ACP Partners Governor's Office ACP Partners Final draft is 

first draft of the Cooper's Office send draft to sends back more accept all accepted and 

MOU to Governor sends proposed Governor Cooper's proposed changes changes from signed by both 

Cooper's Office edits back to office, accepting to ACP. Governor's parties. 

ACP Partners all changes. Office 
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• 
FirstDraft Overview 

■ Partners propose a binding ~reement 

■ Intent appears to be, with the exception of"waterbodies," to address impacts 
identified in FERCEIS for which NCdoes not require compensatory mitigation 

■ Funds administered through Vvildlife Resources Commission 

■ Agreement between ACP partners and State ofNorth Carolina 

■ Funds to be paid before pipeline goes into service for stated environmental purposes 

■ Presumes traditional stewardship of state dollars through Treasury 

■ Funding level proposed at $55M 
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December 2~econd Draft: Governor's Office 

to ACP Partners 
NOW. THEREFORE, the Stale of North Carolina and AtlllJltic (together, the "P11.1ties") 

endeavor to do the following: 

I) Atlantic commits ro providing funding in the amount of $55,000,000 to the State of 
North Carolina as set forth helow. The funds will be deposited in an escrow account 
designated by a third party selected by the Governor of the Stale of North carolioa 
{"lhe Escrow ACCQUnt"). The funds are being provided as (i) mitigation for the 
unavoidable effects of the ACP on the inlerior forest habitat, open-space lands, 
waterbodies, and natural resources of the communities along the ACP's route (ii) 
support and funding for economic development in the counties that would be impacted 
by the ACP; and (iii) extension of renewable energy projects into certain local 
communities which may stand lo be effected by the ACP' s operation Fifty per cent of 
the $55,000,000 will be deposited in the Escrow Account and made available for 
disbursement for environmental mitigation immedi.Uciy following the issuance by the 
Federal Energy Regulatory Commission or a Final Notice to Proceed for the ACP. The 
remaining balance of fund hall be deposited in the Escrow Account no later lhlln upon 
the dale the ACP is plactd into service. ln the event that Atlantic terminates the project 
before it is placed into service, whether in the unanticipated event !hat the project fails 
to obtain and maintain the stale approvals or any other necessary pennits, certifications, 
consents, authorizations, and other approvals or for any other reason in Atlantic's sole 
discretion, the State of North Carolina shall deliver the proportionate share of 1he 
mitigation funds as preserved in accordance with this paragraph to Atlantic within 
thirty (30) days of receipt of written notice of tennination from AUantic. Such 
proportionate share to be returned to Atllll11ic shal I be cakulatcd based upon the number 
of miles of the pipeline route in North Carolina for which tree clearing and grubbing 

2 

PRIVILEGED AND CONFIDENTIAL 

MITIGATION PROJECT MEMORANDUM OF UNDERSTANDING 

THIS MmGATION PROJECT MEMORANDUM OF UNDERSTANDING 
("Memorandum"} is made and entered into this_ day of December, 2017, by and between lhe 
STATE OF NORTH CAROLINA BY AND THROUGH THE OFFICE OF THE 
GOVERNOR and ATLANTIC COAST PIPELINE, LLC, a Delaware limited liubility 
company of 120 Tredegar Strett, Richmond, Virginia 23219 ("Alllllltic"). 

WITNF.SSETH: 

PRIVILEGED AND CONFIDENTlAL 

activity remains to be performed compared to the total number of miles of the pipeline 
rout.e requiring such uctivities in North Caiolina as part of the project. 

2) The State of North Carolina acknowledges that the fund are being provided for the 
purpose of (i) addressing the effects on the landscape, natur-d! resources, int.erior forest 
habitat, agricultural lands and lifestyles of the communities caused by ACP, access 
roads and all associated aboveground facilities and contrc1ctor yards as described in the 
FERC Environmental Impact Statement; and (ii) expanding economic development 
opportunities and (iii) developing renewable energy projects in and around the ACP's 
route . The funds shall be allocated pursuant to the uidel.ines and directives set forth 
in a subsequent Exceutive Order that would be issued prior to the completion of state 
permitting for the ACP. Nothing in this Memorandum shall be construed as precluding 
or otherwise barring the State of North Carolina from recovering damages or equitable 
remedies from Atlantic for spills or leaks s~mming from the ACP. 

10 
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Second Draft Overview 

■ Governor's Office changed "~morandum of Agreement" to "~morandum ofUnderstanding" 

■ The agreement would be with "the state ofNorth Carolina by and through the office of the 
governor" rather than just with the state 

■ Amended language stipulates half of the $55Mwould be paid as soon as the Federal Energy 
Regulatory Commission issued a final notice to proceed on the project; the other half would be 
due no later than when the pipeline goes into service 

■ The money would still go "to the state of North Carolina," but the Governor's Office added 
language allowing him to designate an account outside the state treasurer to hold the money 

■ New language describes forthcoming executive order directing disbursement of funds that 
would be issued prior to the decision on approval/denial of permits 

■ General Counsel 1--tKinney's name was added at the bottom of the memo, making it clear that 
he would sign off on the agreement for the state 

11 
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Fourth Draft Overview 

■ Funding increases from $55 million to $57.8 million 

■ M)ney would now go to "the Governor of the State ofNorth Carolina" rather than "the State of 
North Carolina." 

Numerous handwritten notes indicate the intended change 
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Factors Raising Concern 

Governor Cooper: 

- Repeatedly called $57.8 Mrvl)U payment voluntary 

- Required 50 percent of the payment up front from ACP 

- Attempted to circumvent the state budget process 

- Switched to non binding agreement 

- Proposed unnamed third party to escrow and manage funds 

- Required funds for purposes outside ofthe FERCenvironmental impacts, such 
as economic development and expanding renewable energy 

· - Never issued executive order prescribed in rvou 
- Could delay permitting until the executive order was issued 

- Announced permit approval and M)U fund simultaneously 
15 
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Unanswered Questions 
■ Was the integrity of the state environmental permitting process breached by mixing the rvou 

payments with permit approval? 

■ If governor's actions of associating NOU payments with a permit approval become the norm, will 
it have a chilling effect on business climate in North Carolina? 

■ -\Vb.at is the legal significance of modifying the document from "agreement" to "understanding"? · 

■ \Vhy did the rvou stipulate that an Executive Order would be issued prior to issuance/approval of 
final state permits? 

■ \Vb.at criteria was used in arriving at the amount of the gift? 

■ \Vhywas the document amended to reflect an agreement with the Governor rather than the 
State ofNorth Carolina? 

16 
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Unanswered Questions 
■ \Vhywas M)U edited to state that halfthe money would be paid as soon as FERCissued a 

final notice to proceed? 

■ \Vhy does it appear the partners accepted every request made by the Governor's Office 
without any negotiation? 

■ Was an Executive Order directing the disbursement of funds ever drafted, wholly or in part, 
within the administration? 

■ llies the lack of an Executive Order impact the validity of the agreement? 

■ \Vhy does the document state: "Nothing in this ~morandum shall be construed as affecting the 
authorities of any party or as binding them beyond their respective authorities or responsibilities" 
if the entire M)U is non-binding? 
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707 E. Main Street, 19'-h Floor ._, .I. '-r1.I.. . .I.. 
Richmond, VA 232.19------ ---- --- - --- - ---

DENIAL OF 401 WATER QUAUTY CERTIFICATION AND TAR•PAMUCO/NEOSE RIPARIAN 
BUFFER AUTHORIZA TlON CERTtflCA TES 
Atlantic Coast Pipeline 

.SACE Action 10. No. SAW-2014-01558 

Dear Ms. Ham: 

On May 9, 2017, the Division of Water Resources (Division) received your application requesting a 401 
Water Quality Certification and Tar-Pamlico and Neuse Riparian Buffer Authorization Certificates from 
the Division for the subject project. Pursuant to lSA NCAC 02H .0506, a certification shall be issued 
when the Director determines that water quality standards are met. Pursuant to 15A NCAC 02B .0233 
(8) and .0259 (8), a Buffer Authoritation Certificate shall be granted when the Division determines there 
is no pra<tkal alternative. The project has not met the following requirements: 

• Rufe Citation 
"Rule text.." 
Explanation ... 
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NORTH CAROLINA GENERAL ASSEMBLY 

LEGISLATIVE BUILDING 

Mr. Lee Lilley 
Director of Legislative Affairs 
Office of the Honorable Roy A. Cooper 
Governor of North Carolina 
20301 Mail Service Center 
Raleigh, N.C. 27699 

Dear Mr. Lilley: 

RALEIGH 27601 

February 12, 2018 

Attachment 4 

Thank you for attending the joint meeting of the House and Senate Appropriations/Base Budget 
committees this past Thursday on behalf of Gov. Roy Cooper. We understand you just recently started 
working as his lobbyist and felt you could not immediately answer a number of questions lawmakers had 
related to the roughly $58 million he obtained from energy companies within hours prior to his 
admin istration's issuance of a major permit to advance the Atlantic Coast Pipeline. However, we are sure 
you can understand why many North Carolinians are concerned that it appears the governor obtained $58 
million for a personal "slush fund" as "a condition of getting the permit granted" (the latter arc the words 
of Democratic Rep. Pricey Harrison .) This series of events has raised a number of serious ethical and 
constitutional questions across the pol itical spectrum about potential pay-to-play or pay-for-permit, and 
deserve prompt answers. 

We appreciate the commitment you made to get answers to questions raised by the committee in 
writing, and below are the ones we believe are most pressing at this time. While you may not personally 
have knowledge of all of these issues, we trust you wil l fulfill the responsibilities of your position as the 
governor's legislative liaison and as a member of his senior staff and obtain answers directly from Gov. 
Cooper and his general counsel. 

1. Please explain how the governor's office cam e to negotiate and obtain $57.8 million from the 
energy companies seeking to build the Atlantic Coast Pipeline? 

2. Who specifically in the governor's office and his administration was involved in negotiating the 
deal? Did Gov. Cooper personally bless the arrangement? 

3. When and how did negotiations over what many are referring to as the governor' s personal "slush 
fund" start? Were the negotiated offers made in writing or in person? Are there other drafts you 
can share? 

4. Were other matters·beyond the pipeline addressed during negotiations? If so, what matters? 
5. How did the governor envision the extra-governmental fund working? 





• 

6. How did the governor plan to spend the money? Is he aware that state and federal law already 
require utilities building the Atlantic c·oast Pipeline to meet environmental mitigation 

requirements before the project can rece ive approval? 
7. Can you clarify your response to this question as It appears to conflict with reports in the News & 

Observer: Will the ratepayers and consumers or shareholders pay for this $58 million extra­
governmental fund? 

8. Why does the governor's office call this a "voluntary contribution" when Democratic Rep. Pricey 
Harrison said it was "a condition of getting the permit granted" and the governor's own 
spokesman has called the arrangement ''negotiations," which by definition are not voluntary? 

9. Would the private parties involved in the negotiations agree with the governor's assertion that 
this was a "voluntary contribution" completely unrelated to the permi tting process? 

10. Does the governor's office th ink this type of activity-requesting large contributions from private 
businesses wanting to do business in our state - encourages economic development in North 
Carolina? 

11. What other companies has the governor obtained "voluntary" $50 million plus contributions to 
the state from? Is he currently or has he In the past solicited a similar contributions from other 
businesses or individuals? Were these companies also seeking environmental permits? 

12. Do you think the solicitation · and acceptance of this money by the governor erodes the public's 
trust in the permit approval process? 

13. Why does the governor's office compare this agreement to actions taken in Virgini.i when the 
Virginia agreement was signed by the Commonwealth's chief environmental regulator and went 
to specifically designated mi tigation projects, while Gov. Cooper's deal gives him unfettered 
control of an extra-governmen~al fund outs ide of the n.ormal appropriations process allowed by 
the North Carolina constitution? 

14. Is this arrangement an illegal and unconstitut ional violation of the ·separation of powers or a 
violation of due process? 

15. Does this arrangement run afoul of state ethics law that prohibits elected officials from using their 
office and title to solicit funds for personal benefit? 

Please send responses to us by 4:00 p.m. on Thursday, February 15. This will have given the governor 
and his office a full week from the committee meeting to contemplate responses. 

Sincere ly, 

Sen. Bill Rabon 
Senate Rules Chairman 
Member, Senate Appropriations/Base Budget Committee 

Rep. David Lewis 
House Rules Chairman 
Member, House Appropriations/Base Budget Committee 
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Office of tlie (governor 
State of Nortfi CaroCina 

Roy Cooyer 
(governor 

The Honorable Bill Rabon 
The Honorable David Lewis 
North Carolina General Assembly 
16 W. Jones Street 
Raleigh, NC 27601 

Gentlemen: 

February 15, 2018 

Attachment 5 

20301 :Mai[ Service Center 
'Ra{etgft, J\f.C. 27699-0301 

I write to respond on behalf of the Office of the Governor to your questions about the Atlantic Coast Pipeline 
and Memorandum of Understanding regarding a mitigation fund and to express our office's concern that 
the General Assembly's actions have imperiled an agreement intended to support local economic 
development and environmental protection in eastern North Carolina. · 

As you know, the ACP agreed to provide funds to support economic development and additional 
environmental protection in the eight counties where the pipeline is being constructed. Specifically, these 
funds were intended to provide a public benefit by expanding access to the pipeline while mitigating the 
adverse environmental effects created by the pipeline. 

As the MOU stated, an executive order would establish the fund and lay out the structure, process and rules 
for administering the fund. Before the fund could be established, however, the General Assembly chose to 
reallocate prospective funds to purposes outside those agreed to in the MOU. 

As a result, it is unclear ifN01ih Carolina will receive these funds, denying businesses and farms in eastern 
North Carolina access to natural gas and much needed economic development. 

Upon our office's receipt of your letter dated Feb. 12, 2018, I decided to respond on behalf of the office to 
provide you information leading up to the signing of the MOU. 

Now, I will address the way the fund was established. In the Governor' s office, discussions about the fund 
began in 2017, when eastern No1th Carolina economic developers and others expressed concerns about 
whether the pipeline would bring the economic growth it promised. 

The Governor, his administration and many others were concerned about whether the pipel ine would deliver 
on its promises of economic development to eastern No1th Carolina. Those promises of jobs and industry, 
which had been touted in television advertis ing and other media, had earned suppoti for the project from 
local governments, economic developers and many of your caucus members . 

Location: Tfte State (fy,ito(1Ju((din9, 'Ra{ei{Jli, N. C. 27602 
1'11011e: 919-814-2100 
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Similarly, the administration was concerned about the environmental impacts of the pipeline on eastern 
North Carolina. 

The Governor's Office, including Legal Counsel William McKinney and Senior Advisor Ken Eudy, worked 
with the ACP pattners to establish the fund to lessen the impact and create j obs in the counties affected by 
the project. 

The MOU, signed by a representative of the ACP and Mr. McKinney, was the first step in the fund's 
existence. The MOU identified the purposes for which the funding should be directed and the commitment 
to these purposes by both parties. As the MOU spel ls out, an Executive Order would be issued to direct the 
establishment of the fund and how it would operate. 

At the time that you chose to intervene, the Governor 's office was working to finalize the process that 
would be utilized to effectuate the MOU. Our expectations and plans have been that decisions about the 
distribution of the fund were to be made after a review of applications from qualified government entities 
and non-profits. 

The Rural Infrastructure Authority and the Clean Water Management Trust Fund are examples of two grant­
makers operating under these guidelines that could fulfill the administrative process and accomplish the 
goals. The executive order setting up the fund would direct that it operate subject to the state's Public 
Records and Open Meetings laws, the State Ethics Act and additi.onal provisions preventing conflict of 
interest or duplication of efforts. 

We anticipated the designation of subject matter experts who would serve as trustees or directors. Never 
was the Governor contemplated to be the decision maker as to which projects would be funded . 

It is important to note that the state does not have the money, nor has the fund been established. The MOU 
states that the first half of the money would not come in until final FERC approval of the ACP and the 
second half would come in once the pipeline is completed. It is possible that the legislature's action in 
House Bill 90 diverting the anticipated funds will imperil the agreement. 

Eliminating funding for job creation and environmental protection in the pipeline's path undoes the fund's 
purpose. The fund was intended to bringjobs to communities and lessen the environmental impact for those 
most affected. 

As to whether shareholders or ratepayers would cover the cost of the fund, that is a decision for the utilities 
developing the pipeline. 

This pipeline meets an energy need for our state and moves us away from coal-fired power plants. It would 
be preferable if Noith Carolina could move immediately to electricity produced 100% by renewable 
sources, but the state and country aren ' t there yet. Getting to no-carbon electricity will take years to achieve, 
after battery storage becomes more affordable and the electric grid is upgraded. Meantime, the state can't 
risk jobs and the economy by failing to have an adequate supply of reliable electricity. 

The mitigation fund was established independently of the DEQ permitting process, which is still underway. 
The state DEQ continues to conduct a rigorous analysis. At the end of its water permit review, DEQ had 
exhausted its inquiries and addressed mitigation concerns allowed by law, and thus issued the water permit. 
You can be sure that DEQ will continue in its role as a regulator to make sure that ACP construction and 
operation complies with the permit's mitigation requirements . 
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The DEQ also will hold the pipeline accountable for complying with the permit requirements and 
environmental protection rules. Separately, the mitigation fund would provide additional resources to help 
offset the impact of the pipeline as well as to provide investments in renewable energy and economic 
development in the counties along the pipeline. Extending gas lines is an expensive process and the fund 
could help offset some of it. 

The ACP permitting process was extraordinarily thorough. It was irnpo1tant for DEQ to make its permit 
decision based solely on whether the ACP met regulatory requirements. There is substantial mitigation 
required within the 40 I water permit. However, the administration also wanted to help make sure that the 
natural gas that the ACP touted in its advertising could be extended to create jobs in the eight pipeline 
counties. ' 

Clearly the fund's goals are tailored to North Carolina, and so is the impact and promise of the pipeline 
construction project. No similar discussions regarding other construction projects have occurred in North 
Carolina, nor has a project of this scope been proposed. 

Finally, it is the administration's belief that a project of this magnitude should serve to bring economic 
growth to rural areas of our state. 

In closing, you should understand that Governor Cooper will continue to use all of the power and authority 
inhel'ent in his office to try and improve the lives of North Carolinians. Creating jobs and protecting our 
environment are among the most important responsibilities assigned to a Governor and, indeed, all of sta.te 
government. 

While this General Assembly may be willing to put power, paitisnnship and politics before the needs of the 
people of No1th Carolina, Governor Cooper will continue to fight for them each and every day. It is what 
the people ofNorth Caro lina elected him to do. 

Sincerely, 
... K:.r:::~ 

Chief of Staff 
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NORTH CAROLINA GENERAL ASSEMBLY 

LEGISLATIVE BUILDING 

Ms. Kristi Jones 
Chief of Staff 
Office of the Honorable Roy A. Cooper 
Governor of North Carolina 
20301 Mail Service Center 
Raleigh, N.C. 27699 

Dear Ms . Jones: 

RALEIGH 27601 

February 16, 2018 

Attachment 6 

Thank you for your partial rtsponse to our February 12 letter to Gov. Roy Cooper's lobbyist, Lee Lilley, 
regarding the roughly $S8 million Gov. Cooper obtained from energy companies within hours prior to his 
administration's issuance of a major permit to advance the Atlantic Coast Pipeline. Unfortunately, an 
incomplete response does not satisfy the concerns ofN011h Carolinians who are troubled by the appearance 
of potential pay-to-play or pay-for-permit this Memorandum of Understanding created. For this reason, we 
are resubmitting our list of questions to you, and have taken the liberty to fill in the pm1ial responses from 
your previous letter. These are not difficult or complex questions, so hopefully, the third time will be the 
charm. 

1. Plc:-isc explain how the governor's office came to negotiate and obtain $57.8 million from the 
energy companies seeking to build the Atlantic Coast Pipeline? 

!11 the Govemor's office, discussions about the fimd began in 2017, when eastern North Carolina 
economic developers and others expressed concerns about whether the pipeline would bring the 
economic growth it promised. 

2. Who specificnlly in the governor's offlce and his aclministrntion wns involved in negotiating 
the deal? 

The Ciovemor's Office, i11c/udi11g Legal Counsel William AkKinney and Senior Advisor Ken Eudy, 
worked with the ACP partners to establish the fimd to lessen the impact and create Jobs in the 
counties affected by the project. 

Did Gov. Cooper personally bless the arrangement? 

3. When and how did negotiations over what many arc refenlng to as thr gove1·1101·'s personnl 
"slush fund" stnrt? 
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In the Governor's office, discussions about the fimd began in 2017, when eastern North Carolina 
economic developers and others expressed concerns about whether the pipeline would bring the 
economic gro,vth it promised. 

Were the n~gotiated offers made in wricing or iu person? Are there other drafts you can 
share? [Were they submitted via email or ha11d delivery? Please share the times a11d list of 
participa11ls in each negotiating session and all other drafts of tl1e proposal with us.] 

4. Were other mntters beyond the pipeline addressed during negotiations? If so, what matters? 

5. How did the governor envision the extra-governmental fund working? 

· As the MOU stated, an executive order would establish the fund and lay out the structure, process 
and rules/or administering the fund ... 

The MOU, signed by a representative of the ACP and Mr. lvfcKinney, was the first step in the fund's 
existence. The MOU identified the purposes for which the funding should be directed and the 
commitment to these purposes by both parties. As the MOU spells out, an Executive Order would 
be issued lo direct the establishment of the fund and how it would operate . 

... the Governor's office was working to finalize the process that would be utilized to effectuate the 
MOU. Our expectations and plans have been that decisions about the distribution of the fund were 
to be made after a review of applications from qualified government entities and non-profits. 

The Rural lnji·astructure Authority and the Clean Water Management Trust Fund are examples of 
two grantmake,'.s operating under these guidelines that could fulfill the administrative process and 
accomplish the goals. The executive order setting up the fund would direct that it operate subject 
to the state's Public Records and Open Meetings laws, the State Ethics Act and additional 
provisiom· preventing conflict of interest or duplication of ejjorts. 

We anticipated the designation of subject matte,· experts who would serve as trustees or directors. 
Never was the Governor contemplated to be the decision maker as to which projects would be 
funded. 

6. How did the governor plan to spend the money? 

. ... the ACP agreed to providefimds to support economic development and additional environmental 
protection in the eight counties where lhe pipeline is being constructed. Specifically, these funds 
were intended to provide a public benefit by expanding access to the pipeline while mitigating the 
adverse environmental effects deated by the pipeline ... 

Separately, the mitigation fund would provide additional resources to help offset the impact of the 
pipeline as well as to provide investmems in renewable energy and economic development in the 
counties along tire pipeline. Extending gas lines is an expensive process and the jimd could help 
offset some of it. 

Is he aware that state and federal law already t·cquire utilities building the Atlantic Coast 
Pipeline to meet environmental mitigalion requirements befot'e the project can 1·cccive 
npprovnl? (ls he aware of recent reportsfr0111 WBTV indicating tlte pipeline companies made 
additional payments totaling $11 million/or mitigation purposes?] 
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7. Can you clarify your response to this question as it appears to conflict with reports in the 
News & Observer: Will the ratepayers a nd consumers or shareholders pay for this S58 million 
extra-governmental fund? 

[The February 1, 2018 News & Observer report t/t(lt rate-paying customers would he asked to 
foot the bill for tlte f1111d also appears to contradict Mr. Lilley's committee testimony that tlte 
pipeli11e 's sftareholders would pay for the fmul.J 

As to whether shareholders or ratepayers would cover the cost of the Jimd, that is a decision for 
the utilities developing the pipeline. 

8. Why docs the governor's office call this a "voluntary contl'ibution" when Democratic Rep. 
Pricey Harrison said it was "a condition of getting the permit granted" and the governor's 
own spokesman lrns called the arrangement "negotiations," which by definition arc not 
voluntary? 

9. Would the private parties involved in the negotiations agree with the governor's assertion 
that th is was a "voluntary contribution" completely unrelated to the permitting process? 

10. Docs the governor 's office think this type of activity - requesting large contributions from 
private businesses wanting to do business in our state - encourages economic development in 
North Carolina? 

11. What other companies has the governor obta ined "voluntary" $50 million plus contributions 
to the state from'! Is he currently or· has he in the past solicited a similar contributions from 
other businesses or individuals? Were these companies also seek.Ing environmental permits? 

No similar discussions regarding other co11structio11 projects have occurred in North 
Carolina, nor has a proj ect of this scope been proposed. 

12. no you t hink the solicitation and acceptance of this money by the governor erodes the public's 
trust in the permit approval process? 

13. Why does the govcrnol'' s office compare this agreement to actions taken in Virginia when the 
Virginia agreement was signed by the Commonwealth's chief environmental regulator nncl 
went to specifically designated mitigation p rojects, while Gov. Cooper's deal gives him 
unfettered control of an extra-governmental fund outside of the normal appropriations 
p1·ocess allowed by the North Carolina constitution? 

14. Is this arrangement an illegal and unconstitutional viola Hon of the separation of powers or a 
violation of due p rocess? 

15. Docs this an-angcmen"t run afoul of stnte ethics Jaw Utat prohibits elected officials from using 
their office and title to solicit funds fo1• personal benefit? 

In addition, your partial responses have raised some fol low-up questions. Would you please also respond 
to these questions? 

1. You stated that discussions about the fund " began in 2017." When in 2017? And when, 
specifically, did the actual negotiations take place? Did Gov. Coope1· personally participate in 
and/or sign off on the negotiations'! · 
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2. Your statement, "never was the Governor contemplated to be the decision maker as to which 
projects were funded," directly contradicts the last whereas clause of the MOU, which states 
"the Governor, through his agents and assigns.,. has the authority to dfrect the disbursement 
of funds contemplated in the MOU." Please explain this inconsistency, 

3. You stated the governor's deal with the Atlantic Coast Pipeline's builders may now be in 
peril. Have you heard this from the pipeline builders, or arc you implying the governor will 
no longer accept the funds if they are used to help poor, rural Eastern North Carolina 
schools? 

4. Why doesn't the governor believe investing $58 million in our children's public education in 
the eight poor, rural Eastern North Cu1•0Jina counties impacted by the pipeline will help 
economic development and job creation in that region? 

5. Did anyone in the executive branch or governor's office, or with direct ties to the governor 
directly or indirectly ask R.ep. Pricey Harrison to retract her sta tement that the fund was "a 
condition of getting the permit granted '!" 

6. You mentioned "the Rural Infrastructure Authority and the Clean Water Management Trust 
Fund arn examples of two grantmakcrs operating under these guidelines that coul<I fulfill the 
administrative process and accomplish (he goals." Aren't these entities the subject of a 
lawsuit filed by Gov. Cooper claiming they are unconstitutionally constituted because he 
l11clcs sufficient dominance of the boa rd appointments to exercise real control over the boards' 
actions? Why would he support these funds being administered by two entities he is 
challenging in court? And why does he claim these boards are independent at the same time 
he is seeking complete contl'ol of them from the Dcmocratic-controllecl Supreme Court? 

7, Your response, "as to whether shareholders or ratepayers would cover the cost of the fund, 
that is a decision for the utilities developing the pipeline," contradicts tbe News & Observer 
report that "Duke and other utilities will seek to recover the full cost of the pipeline - which 
includes construction, pel'mitting and environmental compliance - from their customers 
through their utility bills." Why did Gov. Cooper fail to negotia te a requirement that these 
payments come out of corporate profits, rather than from rate-paying customers'! 

For the sake of clarity, and to avoid having to go through this exercise yet again , please send complete 
responses to these questions in the format they ha•>e been resubmitted to you by l :00 p.m. on Monday, 
February 1.9. 

Respectfully, 

Sen . Bill Rabon 
Senate Rules Chairman 
Member, Senate Appropriations/Base Budget 
Committee 

Rep. David Lewis 
House Rnles Chai rman 
Member, House Appropriations/Base Budget 
Committee 



. . . 

• 

• 



Office of tfie (jovernor 
State of Nortfi Caroana 

noy Coo_per 
Governor 

The Honorable Bill Rabon 
The Honorable David Lewis 
North Carolina General Assembly 
16 W. Jones Street 
Raleigh, NC 2760 l 

Gentlemen: 

February 19, 2018 

Attachment 7 

20301 :Mai( Service Center 
'Rafeigfi, J\f.C. 27699-0301 

Our office is in receipt of your Feb. 16, 2018 letter responding to our response to your inquiry 
regarding the Atlantic Coast Pipeline fund for eastern North Carolina. 

rt is shameful, but unsurprising, that you have turned a fund that provided such promise for North 
Carolina into political theater. 

North Carolina faces many challenging issues that legislators have failed to address that deserve 
the energy and focus you have instead devoted to this partisan charade. Examples include a comprehensive 
public-school fix that provides school buildings and more teachers for smaller class sizes; clean water action 
to detect and stop GenX and other emerging compounds; securing good health care for low-income, 
working people plus the jobs that would be created through Medicaid expansion. 

The pipeline . fund was established to provide economic development opportunities and 
environmental protection along the path of the pipeline, simply put. 

While the legislature has voted to redirect the proceeds away from economic development and 
environmental projects, we remain hopeful you will recognize the great need for good jobs and a vibrant 
economy in eastern North Carolina. 

Since you have already decided where this money should go, your new questions appear to be 
political in nature, as well as moot, and as such our office lets the previous letter stand as its answer. 

Sincerely, 

/~-
Kdsti Jone, ~ 
Chief of Staff 

.location: 'TJie State c,,pito['Bui[d"ino, 'Ra[et91i, :N. c. 27602 
Ni<>11e: .919-814 -2100 
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NORTH CAROLINA GENERAL ASSEMBLY 

LEGISLATIVE BUILDING 

The Honorable Roy A. Cooper 
Governor of North Carolina 
2030 l Mail Service Center 
Raleigh, NC 27699 

Dear Governor Cooper: 

RALEIGH 27601 

September 7, 2018 

Attachment 8 

To start, we would like to thank Ms. Kristi Jones for speaking before the Joint Commission on 
Governmental Operations on August 29th

• We appreciated her input as we continue to exercise 
our oversight obligations. 

In responding to the information presented by members of the Joint Commission, Ms. Jones 
stated that the Govemor's Office has "no secrets.i' Additionally, a Democratic member of the 
Joint Commission inquired as to whether we had resubmitted to your office our unanswered 
questions regarding the Atlantic Coast Pipeline (ACP) pe1mitting process. 

In keeping with Ms. Jones' transparency pledge, and in the spirit of again granting you the 
opportunity to provide full and complete information about the ACP permitting process, we are 
respectfully submitting our questions below. 

Please be advised that the Subcommittee on the Atlantic Coast Pipeline will convene its first 
hearing on or after Tuesday, September 18, 2018. We acknowledge that some of our questions 
and documentation requests may require significant time to fulfill. To provide you ample 
oppottunity to respond to our questions -many of which you have known about for seven 
months, but some of which are new - we have presented reasonable timelines for response. We 
respectfully request responses from you on some questions by Friday, September 14, 2018 which 
is one full week from today. For the other questions, we respectfully request full and complete 
responses by Tuesday, September 25 , 2018. 

Please provide responses to the following questions by Friday, September 14, 2018 : 



------- ------- ----



• Why did the Governor renegotiate the original Memorandum of Understanding (MOU) 
from the ACP Partners so that instead of the $57.8 million "contribution" going to the 
Director of the Wildlife Resources Commission (WRC) for environmental mitigation 
purposes, the funding was instead directed to an account controlled by the Governor for 
extension of renewable energy projects, funding for economic development, and 
environmental mitigation? 

• Why was an MOU similar to the one executed between the ACP Partners and the 
Commonwealth of Virginia unacceptable to the Governor? 

• The Governor leased a portion of his property, which lies close to the projected path of 
the ACP, to a renewable energy company in a potentially lucrative alTangement. The 
Governor negotiated an MOU to grant himself control over fW1ding that would benefit 
renewable energy companies. Does the Governor believe that there are any conflicts of 
interest or ethical issues raised by th.is? . · 

• Why did the Governor repeatedly refer to the $57,800,000 in the MOU as a «voluntary 
. contribution?" 

• Does the Governor believe that negotiating MO Us to place large sums of money in 
accounts under his direct control will encourage business development in North 
Carolina? 

• Why does the Governor believe that the North Carolina Constitution permits him to 
execute an MOU with a person or company doing business in North Carolina to place 
$57,800,000 in an account under his control? 

• Please describe any coordination between the Governor's Office and the Department of 
Environmental Quality (DEQ) regarding the issuance of the 401 Certification for the 
ACP, which is a critical water quality permit necessc).ry for the project to advance. Please 
also include any coordination relevant to the press releases for the ACP MOU and for the 
ACP 401 Certification issuance. 

• Please explain why the Director of the Division of Water Resources (DWR), Mr. Stanley 
"Jay" Zimmerman, was relieved of his duties as Division Director in November 2017 
when, according to notes in the pennit file for the ACP 401 Certification dated Nov 1, 
2017, Mr. Zimmerman appeared to be making significant progress in the final issuance of 
the permit. 

• Please provide an explanation for the composition of the attached Draft Denial Letter for 
the ACP 401 Certification, dated January XX, 2018 (Attachment 1). Please explain why 
this document was drafted, the date that it was drafted, who requested that it be drafted, 
and what purpose it served. Please also explain if it is a normal process for DWR to 
compose a draft denial letter when reviewing an application for a 40 l Certification. If 
not, please explain why this draft denial letter was composed in this specific instance. 
Please provide examples· of other instances where a draft denial letter has been composed 
for a 401 Certification while undergoing application review. 

• Please provide the earliest date that Mr. Brian Wrenn, the DWR Hearing Officer for the 
ACP 401 Certification, submitted a draft Hearing Officer's Report to the Director of 
DWR. Please describe any changes to the Hearing Officer's Report that were enacted in 
the final Hearing Officer's Report between the date of this first submission and the date 
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of the submission of the final Hearing Officer's Report on January 22, 2018. Please 
provide a detailed explanation of what was discussed between Mr. Wrenn and DEQ 
Secretary Regan in their meeting on January 12, 2018 and, specifically, if Secretary 
Regan, or anyone else in attendance, made any suggestions or comments at this time that 
ultimately delayed the issuance of the 40 l Certification. 

• Please provide the name of the individual who rejected the initial draft Hearing Officer's 
Report submitted by Mr. Wrenn for further revisions and for what reasons the draft report 
was rejected. 

• Why are the attached redacted documents present in the official permit file for the ACP 
401 Certification (Attachments 2, 3, and 4)? Please provide unredacted copies of these 
documents. Who redacted these documents and why? Is it a normal practice for DEQ to 
redact official public documents? 

• Please provide copies of the additional infotmation that was received from the ACP 
Partners on January 17 and 18, 2018. Please provide the request to which this additional 
information responded. 

• Please explain why on December 6, 2017, at a weekly meeting on the ACP 401 
Ce1tification, DEQ employees were told that they had to "notify the Department before 
sending communications to the Company" while these employees were still actively 
engaged in requesting additional information from the ACP Partners. Is it a normal 
process at DEQ to restrict communications between a permit applicant and the DEQ 
regulators while a permit application is under review? If so, please provide other 
instances during your administration when this has occurred. Please explain why it is 
conducive to government business to restrict communications between a permit applicant 
and public employees. 

• What interactions have you or your staff had with the ACP Partners about next steps for 
payment of the $57,800,000 fund? 

• Please affirm that all employees ofDEQ and the Executive Branch are free to discuss any 
and all aspects of this issue with the General Assembly Subcommittee on the Atlantic 
Coast Pipeline, or their representatives, at the convenience of the Subcommittee with no 
fear of retribution or reprisal. 

Please provide responses to the following questions by Tuesday, September 25, 2018: 

• Please provide a listing of every instance when the Governor, or someone from the 
Governor's Office, met with any representative from Duke Energy or any representative 
of the ACP from July 1, 2017 to Febrnary 1, 2018. Please provide a list of the date and 
time of these meetings, a list of all attendees for each meeting, and an explanation of 
what was discussed at each meeting. 

• Please provide a listing of every instance when the Governor, or someone from the 
Governor's Office, discussed the Atlantic Coa~t Pipeline 40 l Certification with a 
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representative of DEQ, including the DEQ Secretary. Please provide a list of the date and 
time of these discussions, a list of the participants in these discussions, and an 
explanation of what was discussed. 

• Please .provide all docwnents, conespondence, and e-mails from the Governor's Office 
related to the ACP, including all correspondence and e-mails with the ACP Partners and 
all correspondence and e-mails to and from DEQ related to the ACP. 

• Why did senior leadership at DEQ implement a weekly meeting with the individuals 
working on the ACP 401 Certification beginning in September 2017? Please provide any 
other instances when senior leadership at DEQ implemented a weekly meeting regarding 
the review of a permit application. 

Senator Harry Brown 
Co-Chairman 
Subcommittee on the Atlantic 
Coast Pipeline 

Senator Paul Newton 
Advisory Member 
Subcommittee on the Atlantic 

Coast Pipeline 
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CERTIFll:O MAIL: XllXX xio<x XJI)()( lOO<X >OO<X 
RETURN RECEIPT REQUESTED 

Atlantic Coast Pipeline, LLC 
Attn: Ms . Lt?slie Hartz 
707 E. Mnin Street, 191

" Floor 
Richmond, VA 23219 

January XX, 2018 

\ !I ! 11 . '. I I I , .• : !1 \ 

OWR II 1<1-0957 v2 

Northampton, Halifax, Nash, 
Wilson, Johmton, Sampson, 

Cumberland ,incl R1Jbeson Countie5 

DRAFT 
Subject: DENIAL OF 401 WATER QUALITY CERTIFICATION AND TAR-PAMLICO/NEUSE RIPARIAN 

BUFFER AUTHORIZATION CERTIFICATES 
Atlantic: Co~st Pipeline 
USACE Action 10. No. SAW-201'1-015'>8 

Dt:-ar Ms. Hartz: 

On May 9, 2017, tlm Division of Water Resources (Oivision) rer:clve<I your applicathin requesting a 401 
Water Quality Certification and Tar-Pamlico and Neuse Riparian Buffer Authorilation Certificates from 
the Division for the subject project. Pursuant to 15A NCAC 02H .0506, a certificalion shall be issu~d 
when thn Director dcterrnines that w;iler quality standards c1re met . Pursuant to lSA NCAC 028 .0B3 
(8) and .0259 (8), a Buffer Allthorization Certifii:.itc shall be gr,rnted when the Division tletermmes tllerr. 
i.s no practical alternative. The project has nut met the following requirem1"?11ts : 

Rule Citation 

"R11/e text. .. " 
Explanation ... 

In accordance with 1SA NCAC 02H .0507(e), 15A NCAC 02B .0233(8), and 15A NCAC 028 ,0259(13], your 
application for a 401 Water Quality Certification and Buffer Authorization CertificatC!S a<e he,·eby 
denied. 

This decision ciln be contest\?d as provided in Gener,il Statut,~ 150B by filinl:( a written petition for ;;n 

adrni11istr.iti11e hearing to the Office of .Admini~trrtlive Heilrings (hr:reby known as OAH} within .~ixty (60) 
calendar days. 

..:: 1 1.~• 11! .",,111 .( .,,, :11, 1 _ '.11•.il(,J, 1: d ,l 1! l -1 l l1 ·, , \ \ ,1· .1 , J ;· 1 u :,~-.-
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Atlantic Coast Pipeline, UC 
DWR# 14-0957 v2 

Denial 
Page 2 of 2 

A petition form may be obtained from the OAH at http://www.nr.oah.cmn/ or by calling the OAH Clerk's 
Office at (919) 431-3000 for information. A petition Is considered tlled when the original and one (1) 
copy along with any.applicable OAH filing fee is received In the OAH dLirlng normal office hours (Monday 
through Friday between 8:00am and 5:00pm, excluding official state holldays). 

The petition may be faxed to the OAH at (919) 431-3100, provided the orlglnal and one copy of the 
petition along with any applicable OAH filing fee is received by the OAH within five (5) business days 
following the faxed transmission. 

Malling address for the OAH: ~r'/' . , ~. ' . ,, 
If sending via US Postal Service: If sending via &~!/~etz, service (UPS, FedEx, etc): 

Office of Administrative Hearings Office of Ad~f.9~1~~~ 1;<earings 
6714 Mail Service Center 1711 ~e\V. t.tofie Churcli~R~il.cl 
Raleigh, NC 27699-6714 na~~jc'fl; Ne 27609-6285 . ~;~:'~:-,. 

One (1) copy of the petition must also be served ~~~Q: , .. . 

William F. Lane, GenerillJ91111sel ' \,, // " ''·\ .. ,·· 

Department of Envlro~Q?:~P,!~));luallty ', 
1601 Mail Serufce Cente·r./, .. •:,: . -"-s 

Raleigh, NC 27699-1601 \ .. :: ;;:,, 1; ' ,. . ~t<· .. i:~ .. i:;~ . ,. ,, ~ . 
This completes the ,evl~W:·◊:f~J~tUh11fion und&{:,s~ctlo'31.~i,)j1J1l~S:leah.Water Act and 15A NCAC 02H 
.0S00 and the Neuse ~mf pr-Paoilll:,~ iipariilrt 8qfWJ,f:ig~·crio'ri ·l\,itl~~- Please be aware that you have 
r:io authorization unde:'~~tti.~n 401 op))e Clean ik}~f->Act or the NeGse/Tar-Pamlico Riparian_ Buffer 
Protection Rules for this ~.vJ!y and .iit-11 work done ~J~~ln waters of the state may be a vlolat1on of 
North Caro~~~~i~Jl~-!,~,I Staci1t~~·~nc{A,~1:'!l'i~!~!·(~tlve CO'~t Contact Karen Higgins at 919-807-6360 or 
ka,en.~~~~ffe!)~adl!'n~% !f you l!·1'\-'f/1? any qlfC:W.011!: or'qo.hccrns. 

~-:r~ ~ - .... ~;,:~.~-. ',, 
·, .. ·-

Sincerely, 

Linda Culpepper, Interim Director 
Division of Water Resources 

cc: Richard Gangfe, Dominion Resources SeNices, Inc. (via r!chard.b.gangle@dom.com) 
Spencer Trichell, Dominion Resources SeNices, Inc. (via spencer.trichell@dom.com) 
USACE Ralelgh Regulatory Field Office 
USACE WIimington Regulatory Field Office 
Todd Bowers, EPA (via bowers.todd@epa.gov) 
DWR 401 & Buffer Permitting Branch file 

filename: 1409 5 7v2Atla ntlcCoastP lpell n e( Mui II)_ 401 _IC_NRB _TAR _DEN IALdocx 
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12-0ec M Elizabeth Ootz 919-672-9803 
reporter - working on a story re Atlantic Coast 

sent to Marla 
Pipeline (!eft message Thursday) 

Clean Water for North carolina - have changed 

11-Jan , M Hope Taylor 919-401-9600 
our address (would like to update name and 

17-Jan sent email 
1 3326 guess road, suite 105, durham, nc 27705} 
! 
I 

26-Apr j M Sheila go ahead and call ACP; no press release 
)> 

~ i S-May I M Hope Taylor calling re ACP 8-May I spoke 5-8 ('") 

: 10-Mayl Mark McIntyre 919-302-2448 did we get what we wamed with ACP app JB is talking with ACP 
::i: 

M s: 
I 19-Jun M Hope Tayior Uust got PN - is it a 20 in or 36 in pipe? JB sent email 

l'T\ z 
-i 

' 1 
Dominion - putting togeth~r a meeting w ith al! N 

! 29-Aug. rvi Spencer 804-273-3472 1the Corps districts - VA requested to be JB spoke with Spencer 

;included, extending inviiarion 1:0 us as well 

9-,an M Spencer 804-263-5980 ]Dominion - just touching base 

I calling re pipeline coming through - have some 

26-Jan M questions about EIS; wondering if there are 

going to be more hearings 

29-Jan ; M Amy Bircher 919-917-3920 get some info for a memo about ACP 1-Feb spoke on 2/1 

' want to set up preconstruction meeting per. 401 
1-Feb ! M Spencer 804-263-59_0 5-Feb 
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The Honorable Roy A. Cooper 
Governor of North Carolina 
20301 Mail Service Center 
Raleigh, NC 27699 

Dear Governor Cooper: 

September 19, 2018 

Attachment 9 
I 

We appreciate your administration's ongoing efforts to respond to HutTicane Florence's 
devastation. We of course understand that protecting life and prope1ty takes precedence over 
everything else in this difficult time. 

In light of the disaster, we write simply to extend the deadline for our questions regarding the 
Atlantic Coast Pipeline pe1mitting process. Our previous letter, dated September 7, 2018, 
requested responses to some questions by September 14, 2018, and others by September 25, 
2018. 

We now respectfully request responses to our questions by October 2, 2018, although if you 
believe that date to be unreasonable, we are happy to work with your staff to settle on a more 
appropriate deadline. Immediate disaster response is of course the most impo11ant priority right 
now. 

Sincerely, 

·~~ 
. ~ 

Senator Hany Brown 
Co-Chairman 
Subcommittee on the Atlantic 
Coast Pipeline 

Se.p.ator Paul Newton 
Advisory Member 
Subcommittee on the Atlantic 

Coast Pipeline 
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VIA HAND DELIVERY 

Hon. Michael S. Regan 
Secretary 

~oriq Oinrolimt ~.enerul ~.emh11J 
~tat.e 1fugislttiiu.e ~uilliing 

~nleigq. ~fortq Oinrnlimt 27.601 

September 28, 2018 

North Carolina Department of Environmental Quality 
217 W. Jones Street 
Raleigh, NC 27603 

Dear Secretary Regan: 

Attachment 10 

We write in response to the Cooper Administration's request to delay the planned October 4, 
2018 Subcornmittee on the Atlantic Coast Pipeline hearing. This request came as a verbal reply 
to the September 19, 2018 letter from Senators Brown and Newton extending the deadline for 
response to the General Assembly's questions regarding the Atlantic Coast Pipeline. 

We understand that Governor Cooper, you, and your respective staffs have considerable time 
constraints right now given Hurricane Florence's devastation. We agree that our fellow North 
Carolinians struggling in the storm's aftermath are the top priority. 

We plan to postpone the hearing to Wednesday, November 14, 2018. We will also extend the 
deadline to Wednesday, November 7, 2018 for response to the questions posed in the September 
7, 2018 letter to Governor Cooper. We believe this extension provides more than enough time, . 
but please contact us if you disagree. 

Sincerely, 

!,i2,::. t:12 
Co-Chair 
Subcommittee on the 
Atlantic Coast Pipeline 

71:~ 
Senaalarry Brown 
Co-Chair 
Subcommittee on the 
Atlantic Coast Pipeline 



• 



11/9/20'18 Atlantic Coast Pipeline committee will examine timing of MOU, permit - Carolina Journal 

~i CAROLINA 
~~ JOURNAL 

NEWS: CJ EXCLUSIVES 

Attachment 11 

Atlantic Coast .Pipeline committee will 
examine timing of MOU, permit 

Don Carrington 

in CJ Exclu~ives 

November 9, 2018 

1:09AM 

Did state approval of the North Carolina segment of the 600-mile Atlantic 

Coast Pipeline depend on Gov. Roy Cooper's administration securing a $57.8-

• million discretionary "mitigation fund" with the pipeline operators? 

Documents obtained by Carolina Journal suggest it did. 

The federal government approved the pipeline in October 2017, but the state 

did not sign off on a critical water quality permit until the end of January 2018. 

During that time, state Department of Environmental Quality staff seemed 

ready to issue a critical 401 Water Quality Permit to move the project forward. 

But as staff prepared documents to OK the pern1it, separate documents denying 

the permit and rejecting the project had been drafted. 

A special legislative committee investigating all aspects of the pipeline and the 

mitigation fund will meet Wednesday. Republicans say the fund appears to be 

part of a "pay to play" scheme because it is tied to the environmental permit 

ACP was hying to obtain fro1n the governor's ad1ninistration. 

https://www.carollnajournal.com/news-arlicle/atlantlc-coast-pipeline-committee-will-examine-timing-of-mou-permiV 1/5 
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One issue the committee will explore is the reason for the draft permit denial 

letters found in the DEQ's ACP project file. Those letters were prepared in 

January. The 401 permit was announced a day after a memorandum of 

understanding was signed between the governor and utility companies building 

the pipeline. The MOU gives Cooper control of the $57.8 million fund. 

The ACP is an underground natural gas transmission pipeline originating in 

West Virginia, traveling through Virginia, and terminating in Robeson County. 

The project is a partnership among Richmond, Virginia-based Dominion 

Energy; Duke Energy; Piedmont Natural Gas; and Southern Company Gas. Gas 

from the ACP will supplement existing gas resources and fuel new electricity 

generation plants. 

Cooper's Chief of Staff Kristi Jones has told legislators the "mitigation fund was 

established independently of the DEQ permitting process." Republicans have 

sought answers from Cooper about the arrangement, but they haven't been 

satisfied with the administration's responses. 

During December 2017, Cooper's general counsel William McKinney and 

senior adviser Ken Eudy were quietly negotiating with the ACP for a 

discretionary fund ~CP would pay to the governor. McKinney and ACP Vice 

President Leslie Hartz signed the final agreement titled "Mitigation Project 

Memorandum of Understanding" on Jan. 25. To date, there had been no media 

reports about the MOU. The following day, DEQ announced it had issued the 

401 permit to ACP's Hartz - the same executive who signed the MOU. Cooper's 

office announced the MOU immediately after DEQ announced it had granted 

the permit to ACP. 

Approve? Deny? 

In a draft document produced on Oct 11, 2017, DEQ hearing officer Brian 

Wrenn recommended approving the water quality permit. Revised reports were 

entered into the DEQ document system Jan. 4, 5,16, and 19. The final version 

https://www.carolinajournal.com/news-artlcle/atlanllc-coast-plpeline-committee-will-examine-tlming-of-mou-permiU 

t . 

2/5 
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was issued Jan. 22. In every version Wrenn concluded, "It is my 

recommendation that the 401 Water Quality Certification and Buffer 

Authorization Certificates be issued .... " 

Identical draft letters denying the permit were addressed to ACP's Hartz and 

entered into the project document files Jan. 1 and ?2, 

The subject line stated: "Denial of 401 Water Quality Certification and Tar­

Pamlico/Neuse Riparian Buffer Authorization Certificates." The letters were 

drafted for the signature of Division of Water Resources Director Linda 

Culpepper. A space to cite the rule justifying the denial and an explanation 

were blank. 

Legislative oversight 

The special legislative committee was created after an August presentation by 

Sen. Paul Newton, R-Cabarrus, to the Joint Legislative Commission on 

Governmental Operations, that led to creation of the special committee. 

At the time Newton, a former president of Duke Energy North Carolina, said a 

special committee was needed for seven reasons: The timing of the permit and 

the MOU; a lack of transparency by the Cooper administration; conflicting 

reasons for the MOU payment; the governor's control of the fund; the 

frequency of DEQ requests for additional information from ACP; anomalies in 

the permit file; and the protection of the state's business climate. 

Newton told CJ the committee will address the draft denial letters. "It is one of 

the items we expect to focus on," he said. He also reiterated the purpose of the 

committee's work. "Our goal is not to embarrass the current administration, it 

is to get answers. We owe it to the public," he said. 

DEQ spokeswoman Megan Thorpe told CJ that DEQ has prepared draft denial 

letters for other projects but offered just one example involving the Alcoa 

https://www.carolinajournal.com/news-article/allanlic-coasl-pipeline-committee-will-examine-timlng-of-mou-permit/ 3/5 
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Yadkin River Project. CJ was unable to find other examples. 

CJ sent the draft denial letter to ACP spokesman Aaron Ruby and asked if he or 

anyone from ACP negotiating the MOU had seen it. "No one from ACP, 

Dominion, or Duke has seen this letter until you sent it to me," he said. 

Evolution of the MOU 

ACP prepared the first version of the MOU in mid-December. The payment to 

the state was contingent on the project receiving the necessary permits. The 

agreement focused on wildlife habitat and it was designed to be signed by the 

ACP and by the Director of the North Carolina Wildlife Resources Commission, 

representing the state. 

Cooper's office 1nade several changes and prepared a second version between 

the "State of North Carolina by and through the Office of the Governor," to be 

signed by the governor's legal counsel. The funds would be used for mitigating 

all damage caused by the pipeline, economic development opportunities, and 
' ' 

developing renewable energy projects. 

For the final version, Cooper's team made additional changes making the 

agreement between "Roy Coope~, Governor of North Carolina, in his official 

capacity," and ACP. 

That version made it clear Cooper would be in charge of spending this new 

revenue. "Whereas, the Governor, through his agents and assigns, including 

but not limited to the Department of Environmental Quality, Department of 

Commerce, Wildlife Resources Commission and their respective leaders, has 

the authority to direct the disbursement of funds ~ontemplated in this 

Memorandum of Understanding," the signed document stated. 

The final version also said if the ACP failed to receive necessary permits or 

hllps://www.carolinajournal.com/news-article/atlanlic-coast-pipeline-commillee-will-examine-timlng-of-mou-perrnlU 4/5 



• 



' 11/9/2618 Atlantic Coast Pipeline committee will examine timing of MOU, permit - Carolina Journal 

• 

termina_tes the project, the governor would refund a prorated portion of the 

$57.8 million to ACP. 

After the fund was announced, Republican leaders said the deal was illegal. The 

constitution gives the legislative branch the sole power to collect and 

appropriate money. In February, they voted to direct the $57.8 million to the 

school systems in the eight counties along the J\CP route. ACP construction is 

under way, but no ACP funds have been sent to North Carolina. 

Committee members 

Speaker Tim Moore appointed Rep. Dean Arp, R-Union, co-chair; Rep. John 

Torbett, R-Gaston; Rep. Pat McElraft, R-Carteret; Rep. Becky Carney, D­

Mecklenburg; Rep. Ken Goodman, D-Richmond; and Rep. Jon Hardister, R­

Guilford . 

Sen. Phil Berger, R-Rockingham, appointed Senate Majority Leader Harry 

Brown, R-Onslow, co-chairman; Sens. Kathy Harrington, R-Gaston; Joyce 

Krawiec, R-Forsyth; Ben Clark, D-Hoke; Floyd McKissick, D-Durham; and Paul 

Newton, R-Cabarrus. 

series: 2017 General Assembly, Atlantic Coast Pipeline 

categories: CJ Exclusives 

tags: Gov. Roy Cooper, Sen. Paul Newton 

https://www,carolinajournal.com/news-article/atlantic-coast-pipeline-committee-wil l-examine-timfng-of-mou-permit/ 5/5 
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JOINT LEGISLATIVE COMMISSION ON GOVERNMENTAL 
OPERATIONS, SUBCOMMITTEE ON ATLANTIC COAST PIPELINE 

December 12, 2018 
Room 643 of the Legislative Office Building 

The Joint Legislative Commission on Governmental Operations, Subcommittee on Atlantic 
Coast Pipeline met on Wednesday, December 12, 2018 at 9:00 A.M. The meeting was held in 
Room 643 of the Legislative Office Building. 

Senate members in attendance were: Senators Harry Brown, Joyce Krawiec, Floyd McKissick, 
House members in attendance were Representatives Dean Arp, Jon Hardister, Pat McElraft, and 
John Torbett. 

Representative Dean Arp presided. Representative Arp called the meeting to order at 9:07 A.M. 
and welcomed members, staff and visitors. He recognized and thanked Sergeants-at-Arms, 
Russell Salisbury, Bill Bass, David Leighton, Terry Edmonson, and Linda Matthews. 

Opening Remarks: Co-Chairman Representative Dean Arp. 

Representative Arp opened the meeting by asking for the committee to approve the minutes from 
the November 14, 2018 meeting. Senator Krawiec made a motion to approve the minutes, and 
Representative Torbett seconded the motion. 

Representative Arp told the committee that the Governor's Office sent a letter to him and Sen. 
Brown that morning, requesting information. The Governor's office still has not responded to the 
subcommittee' s information request. Representative Arp recognized Senator Brown for opening 
comments. 

Senator Brown spoke on the letter from the Governor's Office and said the subcommittee will 
fully comply with the records request in a timely manner. 

Introduction of Investigators: Co-Chairman Senator Harry Brown 

Senator Brown introduced the three investigators, who were interviewed by himself, 
Representative Arp, and Senator McKissick. Several investigators were interviewed to assist the 
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subcommittee. Eagle Intel Services, LLC, was chosen to conduct the investigations. The three 
partners in Eagle Intel Services are Frank Brostrom, Tom Beers, and Kevin Greene. All three 
gentleman are retired special agents. Senator Brown explained to the committee that the three 
investigators were there to answer questions on their background and how they might conduct 
the investigation. Senator Brown said the committee was trying to be transparent in everything 
they do, and that a contract will be finalized in the coming days. The contract will be public 
information once it is signed by all parties. Once the contract is completed, the gentlemen will 
begin their investigation. 

Investigator Thomas Beers introduced himself first. Mr. Beers is a retired IRS Special Agent. He 
worked twenty-nine and a half years as a special agent. He spent 15 years in New York in 
various types of financial investigations, organized crime, and drug enforcement task force 
investigations. Mr. Beers transferred to North Carolina in 2003 where he worked various types of 
investigations. The past twelve years he spent working in organized crime and drug task force 
investigations. Mr. Beers retired in 2018 and lives in Pinehurst, North Carolina. 

Investigator Frank Brostrom is a retired FBI Agent. He began his career in 1990 with the FBI 
and spent his first 17 years in St. Louis, Missouri. Mr. Brostrom investigated various crimes such 
as corruption, violent crimes, kidnapping and murders. After 17 years he was transferred to 
Fayetteville, NC at Ft. Bragg to investigate violent crimes and terrorism. In 2010 he was 
transferred to Wilmington, NC where he specialized in human intelligence operations. Mr. 
Brostrom retired in 2017 and has been a private investigator since then. 

Investigator Kevin Greene began his career in Greensboro, NC, in 1988 with the IRS. He moved 
to Raleigh in 1991 and began his career with the criminal investigation division. His 
investigation experience is in money laundering, financial crimes, tax evasion, conspiracies, and 
public corruption. Mr. Greene retired in 2017. 

Representative Arp opened the floor for the subcommittee to ask the investigators questions. 

Committee Questions and Discussion: 

Senator McKissick asked the investigators how they can assure that they will approach the 
investigation with objectivity. 

Mr. Beers responded that they have worked for years in federal investigations and that they have 
to approach the investigation with no bias. He said that they gather the facts and follow where 
the facts lead them. If there is a crime, they make a recommendation to the attorney's office. Mr. 
Beers said they are paid to be objective fact finders and that they are not political people. Mr. 
Beers assured the subcommittee that they will be objective and only deliver facts to the 
subcommittee . 

Senator McKissick followed up and asked whether or not the investigators were viewing this as a 
criminal investigation or a civil investigation. 
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Mr. Beers said this matter was not criminal, and that they are just finding facts with transactions 
related to the pipeline. 

Representative Arp stated that this investigation was not a criminal investigation and that it was a 
part of the subcommittee's legislative oversight. 

Senator McKissick asked the investigators what their methodology or approach to this 
investigation would be, along with the budget. 

Mr. Greene responded and said that the first step would be to review any records made available, 
and follow the leads the documents may show. He stated they were approaching this with an 
open mind and that there were a couple of questions to be answered. 

Senator McKissick said there were subcommittee members who were concerned with how much 
something like this might cost and the work anticipated. He stated that some parameters had to 
be attached. 

Mr. Greene said that it is a limited scope they're looking at, and that there are key questions to 
answer, but that the scope could extend further. Mr. Greene said their fees were market-related 
fees, and that they don't expect it to be long. There will be multiple interviews and analysis. Mr. 
Greene said it would be difficult to give an exact estimate. Their current rates are $100 per 
investigative hour, and it is up to the committee how they will use their time. 

Mr. Brostrom added that the quicker that they can locate the people to interview, the faster the 
process will go. 

Representative Torbett asked the investigators if they could search, find, and present the 
committee the truth. 

Mr. Greene responded and said they can find the facts and they are hopeful that they get the 
truth. 

Senator McKissick asked Representative Arp and Senator Brown if there could be a real budget 
and where will the funds come from. He asked the committee chairs if there has been parameters 
set for the first phase of work, and added that as the investigation moves forward, there might be 
a need to supplement the budget. 

Senator Brown responded by saying that if the Governor had come forth, this would cost 
nothing. He stated that they have been asking for information for almost over a year but they 
have been completely stonewalled. The subcommittee chairs received a letter several weeks ago 
saying that the information was forthcoming. Senator Brown explained that the chairs received a 
letter that morning doing the exact opposite. He stated that the Governor continues to ignore our 
requests and that we have not got one single request back from the Governor. Senator Brown 
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said we have done everything they have asked us to do, and that we will complete the records 
request they sent in a timely manner. 

Senator McKissick followed up by saying that the Governor's Office was intending to produce 
documents on or about December 20, 2018. He stated he had not seen the letter received that 
morning, and asked if it had a timeline for when the records would be produced. 

Representative Arp responded that the letter references December 20, 2018 as the date we would 
receive responses. The subcommittee has voted to move forward with the investigation, and if 
the Governor's Office produces information, it will be a short investigation. 

Senator McKissick said he understood that the request to the Governor's Office was very 
voluminous, and that it would be challenging for anyone to produce. He again asked how much 
we were prepared to spend at this time. Senator McKissick stated that taxpayers should be aware 
of how much we will spend, rather than just having an open-ended account. 

Representative Torbett asked Senator McKissick whether or not his communication with the 
Governor's Office was written or verbal. 

Senator McKissick said that he had conversations with representatives from the Governor's 
Office and was told the date would be sooner rather than later, and that it was completely verbal 
discussion. 

Representative Torbett stated that the subcommittee chairs do not have access to an unlimited 
budget and that they do not plan to exceed that. 

Senator Brown responded to Senator McKissick that he was very cognizant of how much the 
subcommittee will spend, and he hopes the cost is very minimal once the documents are shared 
from the Governor's Office. 

Senator Krawiec asked Senator Brown if this morning was the first time the chairs had received a 
date of when the documents would be presented. 

Senator Brown said that December 20, 2018 was the only response date they have received. He 
reminded the subcommittee that the Governor's Office asked the chairs to postpone the meeting 
after the hurricane, and that the subcommittee granted that request. He stated that a month later 
when they met, they still had not received any documents from the Governor's Office. 

Senator Krawiec told Senator McKissick that she was delighted to see him worrying about tax 
payers money. She said she found it interesting that after so many requests, when the 
subcommittee announced it was doing an investigation, that they got a response on the request 
for information. Senator Krawiec said maybe if we had done this sooner that we would probably 
be finished by now. 
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Representative Hardister commented that he didn't know why we haven't received information, 
but that we haven't. He said he shares Senator McKissick's notions that he doesn't want to spend 
an exorbitant amount of taxpayer dollars, but that these are questions that need to be answered. 
Representative Hardister wanted to reiterate that if those involved cooperated, the investigation 
wouldn't take very long. 

Representative Torbett asked what happened if we ask questions to those involved and continue 
to get stonewalled. He asked whether or not they were compelled to give answers. 

Representative Arp responded that the chairs would be involved with the investigators and would 
have constant communication. He stated that the subcommittee has subpoena power, but that it 
prolongs the cost and investigation. 

Representative Torbett asked Senator McKissick if he had any prior knowledge about the 
subcommittee receiving answers on December 20, 2018. 

Senator McKissick stated that he was made aware that there would likely be a letter forthcoming 
on December 20, 2018. He stated that he understood there were concerns about the volume of 
documents requested, but that it was his understanding in the last 24 hours that the information 
would be presented on December 20, 2018 . 

Representative Torbett asked if Senator McKissick had communicated that information to 
Chairman Arp or Chairman Brown. 

Senator McKissick said he had a multitude of communications every day, and that he doesn't 
typically communicate about his communications to respect confidentiality. 

There being no further business before the subcommittee, Representative Arp adjourned the 
meeting at 9:42 A.M. 

Attachments: 

1. Agenda for December 12, 2018 meeting 
2. Eagle Intel Services CV 
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3. November 15, 2018 letter from Senator Brown and Representative Arp to Governor 
Cooper and Secretary Regan 

4. November 27, 2018 letter from Secretary Regan to Senator Brown and Representative 
Arp 

5. November 27, 2018 letter from Kristi Jones to Senator Brown and Representative Arp 
6. Attendance sheet 
7. Visitor log 
8. Sergeants at Arms list 
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ATTACHMENT# 1 

Joint Legislative Commission on Governmental Operations 
Subcommittee on the Atlantic Coast Pipeline 

Wednesday, December 12, 2018 

9:00 A.M. 

AGENDA 

I. CALL TO ORDER 
Chairs: Representative Dean Arp, Presiding 

Senator Harry Brown 

II. APPROVAL OF MINUTES 

III. PRESENT A TIO NS 
Opening Remarks by Chairs 

Introduction of Investigators 
Senator Harry Brown 

IV. Committee Discussion 

V. Adjournment 
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ATTACHMENT# 2 

~------~ 
_r._•agle Intel Services LLC 

Eagle Intel Services LLC is a North Carolina based company special izing in discrete and timely 
private investigations into internal fraud, misappropriation of funds, embezzlement and brand 
and trade channel integrity. Eagle Intel Services LLC utilizes a wide range of investigative 
techniques to collect evidence and intelligence that is analyzed and summarized in concise 
reports to be utilized by clients to make informed decisions regarding the matter being 
investigated. 

The partners of Eagle Intel Services LLC are retired Federal Law Enforcement Agents with over 

85 years of combined experience. 

Frank R. Brostrom 

Frank is a retired FBI Special Agent and seasoned federal investigator with over 27 years of 
experience in high risk and complex federal law enforcement operat ions. His responsibilities 
included work in International Terrorism and Intelligence environments. Frank has expertise in 
Human Intelligence, Intell igence Operations, Evidence Collection and Preservation. During his 
career, he investigated Public Corruption, Mortgage Fraud, Bank Fraud, Money Laundering, 
Conspiracy, Interstate Fraud/Major Theft and International Art Crime. Frank has provided 
training to International law enforcement agencies during several seminars in Kosovo and 
Greece. He has testified in numerous federal and state court proceedings to include testifying 

as an expert witness on several occasions. Frank has consistently received Awards and 
Commendations related to the above investigative activities including FBI Special Agent of the 
Year in 2017. 

S. Kevin Greene 

Kevin is a retired Special Agent from the Internal Revenue Service, Criminal Investigation 
Division . During his 29 years of service he has investigated criminal violations of the Internal 
Revenue Code, Money Laundering, Public Corruption and various Fraud Schemes. From 2003 
until his retirement in 2017, Kevin worked with multiple agencies t hough the Joint Terrorism 
Task Force (JTTF) with ass ignments in Greensboro, Raleigh, Fayettevi lle and Wilmington NC to 
investigate funding of terrorism though illega l trade practices. Kevin has also served as a 

longterm acting Supervisory Special Agent and as an Electronic Surveillance Tech Agent. Kevin is 
a Federal Judicial Court recognized Expert in Money Laundering and has testified and presented 
evidence in numerous Grand Jury and Trial proceed ings. 

Thomas Beers 
Thomas is a ret ired Special Agent from the Internal Revenue Service, Criminal Investigation 
Division, with 29 ½ years of service. During his career, he has investigated numerous federal 



violations related to Tax Evasion, Drug Distribution, Money Laundering, Fraud Schemes, 
Organized Crime and Public Corruption . These investigations involved various evidence 
collection techniques, complex financial analyses, forensic accounting, asset seizure and 
forfeiture. From 2009-2018 Thomas provided training in money laundering investigations to 
police and prosecutors during international training seminars in Kosovo, Trinidad, Indonesia 
and in North Carolina at the Annual OCDETF Conference. In 1999 Thomas was named IRS 

Special Agent of the Year by the New York Federal Law Enforcement Foundation for his work in 
"Operation Untouchable", an investigation into a "bust-out" scheme in the greater NYC area. In 

2009 Thomas received the "Director's Award", presented by the US Attorney General, for work 
in OCDETF Operation "Tarnished Badge", an investigation into corruption within the Robeson 
County, NC Sheriff's Office. In 2017 Thomas received the OCEDTF Case of the Year Award for 
"Operation Old El Paso", an investigation into a Mexican Cartel Drug and Money Laundering 
Organization. 
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Via Hand Delivery 

Governor Roy Cooper 
116 West Jones Street 
Raleigh, NC 27603-8001 

Secretary Michael Regan 

~orllJ filurolimt ~.en.ernl J\s.s.emhll! 
~hd.e ~.eBislutiu.e lJiluilhittB 

~ttl.ei_glJ, ~orllJ filurolinn Z7li01 

November 15, 2018 

Department ofEnviromnental Quality 
217 West Jones Street 
Raleigh, NC 27603 

Dear Governor Cooper & Secretary Regan: 

ATTACHMENT# 3 

As Co-Chairs of the Joint Legislative Commission on Governmental Operations Subcommittee on 

the Atlantic Coast Pipeline, we submit the following public records request to the Department of 
Environmental Quality and the Office of the Governor under N.C. Gen.Stat. § 120-19 and the North 
Carolina Public Records Act, codified atN.C. Gen.Stat. §132-1 et seq. 

We request the following: 

1. All documents, conespondence, and e-mails from the Governor's Office related to 
the Atlantic Coast Pipeline (ACP) from July l, 2017 to March 1, 2018, including all 
correspondence and e-mails with the Atlantic Coast Pipeline partners, all correspondence 
and e-mails to and from the Department of Enviromnental Quality (DEQ) related to the 

Atlantic Coast Pipeline, and any documentation regarding the times, dates, list of attendees, 
and subject matter of any meetings held between the Governor, any member of the 
Governor's Office, or his Cabinet and any representative of Duke Energy or the Atlantic 

Coast Pipeline between July 1, 2017 and March 1, 2018. 

2. All e-mails from the Depa11ment of Environmental Quality pertaining to the ACP 
from July 1, 2017 to March 1, 2018. 



Governor Roy Cooper 
Secretary Michael Regan 
November 15, 2018 
Page 2 

3. Unredacted copies of the documents present in the DEQ ACP Permit file as 
specified in the letter to Governor Cooper from Senators Brown and Newton on Sept 7, 
2018. 

4. Any drafts or work products related to the Executive Order that was to be issued 
prior to the completion of the state permitting for the ACP, as specified in the Memorandum 
of Understanding of Jan 25, 2018. 

We request that responses be made within 5 business days after receipt of this request 
electronically via email to harry.brown@ncleg.net and dean.arp@ncleg.net and via mail to Senator 
Harry Brown, 300-B Legislative Office Building, 300 N. Salisbury Street, Raleigh NC 27603 and 
Representative Dean Arp, 529 Legislative Office Building, 300 N. Salisbury Street, Raleigh NC 
27603. 

Sincerely, 

Sen. Harry Brown 

Rep. Dean Arp 

2 
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ATTACHMENT# 4 

ROY COOPER NORTH CAROLINA 
Environmental Quality Govf>rnor 

MICHAELS. REGAN 
Secretary 

November 27, 2018 

Via Hand Delivery 

Senator Harry Brown 
300-8 Legislative Office Building 
300 N. Salisbury Street 
Raleigh, NC 27603 

Representative Dean Arp 
529 Legislative Office Building 
300 N. Salisbury Street 
Raleigh, NC 27603 

Dear Senator Brown & Representative Arp: 

This letter confirms receipt of your letter dated November 16, 2018, requesting records 
related to the Atlantic Coast Pipeline, LLC (ACP). 

DEQ has received several public record requests for documents related to ACP and we are 
diligently working to complete those requests. We believe the records produced in 
response to those requests will encompass many records you have requested. 

The requests we have received, including yours, are quite broad and the number of records 
are considerable, but we will provide responsive documents to you as soon as possible. 

Sincerely, 

John Nicholson 
Chief Deputy Secretary 

North Carolina Department ofEnvironmc-ntal Quality 
217 West Jones Street I 1601 Mall Service Center I Raleigh. North Carolina 27699-1601 

919.707.8600 
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Office of tlie §overnor 
State of Jvortli Carofina 

ATTACHMENT# 5 

'Roy Cooyer 
Governor 

20301 :Mai{ Service Center 
'Ra(eigft, :N.C. 27699-0301 

• 

The Honorable Harry Brown 
Legislative Office Building 
Room 300-B 
Raleigh, NC 27603-5925 

The Honorable Dean Arp 
Legislative Office Building 
Room529 
Raleigh, NC 27603-5925 

November 27, 2018 

Dear Senator Brown and Representative Arp: 

This letter confirms receipt of your letter dated November 16, 2018, requesting records 
relating to the Atlantic Coast Pipeline, LLC. 

The Governor's Office has previously received several public records requests for related 
documents, and it is working on responding to those requests. We believe the records produced 
in response to those requests will encompass any records you have requested. Accordingly, and 
without waiver of any argument with respect to your request, we plan to provide you with copies 
of any records the Governor's Office produces in response to the pending requests. 

Several of the pending requests are quite broad, and we expect the number ofrecords to 
be substantial, but we will provide responsive documents to you as promptly as possible. 

Sincerely, 

Kristi Jones, 
Chief of Staff 

.Cocation: '11ie State Cayito('Bui[ain[J, 'Ra.{eigfi, :N.C. 27602 
Pfione: 919-814-2100 
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ATTACHMENT# 6 

ATTENDANCE 

Committee: Joint Legislative Commission on Governmental Operations, Subcommittee on the 

Atlantic Coast Pipeline 

DATES 00 ...... 
I 

N ...... 
I 

N ...... 

NAMES ( 12 Members) 

Senator Brown, Co-Chair X 

Representative Dean Arp, Co-Chair X 

Senator Clark 

Senator Harrington 

Senator Krawiec X 

Senator McKissick X 

Senator Newton 

Representative Camey 

Repre~entative Goodman 

Representative Hardister X 

Representative McElraft X 

Representative Torbett X 



------



Attachment 7 

lSITOI< Hfi:CISTl{ATION Slll 1:ET 

JI_L.egis.La1Lv_e Com m_oll__G__overnm.e.nta 1._op_e.ratLOJ)__S_ub._j2tl2/2 Q18 
1amc of om111i(t cc Dntc 

NAME FIRM OH AGENCY ANO ADD RES 

/ 
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• VISITOR JH:CJSTl{ATION SIIEET 

JT_Le.gjs_la!L\t.e Cam m_oo_Go\le.r□.men.ta L.Oper.atLo.n..&ub-12Lj2/2 Q18 ___ ··--
am c of ommit(cc Dntc 

VJ JTORS: PLEASE SIGN IN 13EL0\1/ AND RETURN TO OMMITTEI~ CLJ!-R (( 

NAME P'IRM OR AGENCY AND AD Dill'...., 

r EDL 
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Attachment 8 

• 
NAM K <.)h C01v1MI.TfEE JT Legislative Comm on .. Governmental Operation/Sub 

DATE:1 2/12/2,Q18 Room: .....:;.6--'-4-'-3 _ _ ___ _ _ 

L amc= Russell Salisbury 

2. Name: '-'B.u.Jill1-.18..ua~s~s~ - --------- ---­

Narnc: David Leig1..._.h ...... to-□--------------

4. Nrun : _ ____ ____ _ ________ _ 

S. N:truc: --=------ - -------- ------

Senate Set~At Anus : 

r.. Name: Terry Edmondson 

,. N:truc:Linda Matthews 

•· Name: ___ _ _ _____________ _ 

i. Nnme: -----------------::----

1amc: ____ _ _______ ______ _ 

- ---------

: 
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