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LEGISLATIVE RESEARCH COMMISSION COMMITTEE ON PRIVATE
PROCESS SERVERS
Thursday February 15, 2018
Room 423

The Legislative Research Commission Committee on Private Process Servers met on Thursday,
February 15, 2018, at 10:00 AM. The meeting was held in Room 423. Members present were:
Representatives Jordan, Earle and Duane Hall, and Senators Daniel, Randleman, and Sanderson.
Kristen Harris and Brad Krehely with Legislative Analysis were present as well as the House
Committee Clerk, Emma King,

Representative Jonathan Jordan presided.

Chairman Jordan called the Legislative Research Commission Committee on Private Process
Servers to order at 10:02 AM. He recognized the House Sergeants at Arms Jonas Cherry, Rey
Cooke, and Will Crocker and the Senate Sergeants at Arms Jim Hamilton and Charles Marsalis,
and thanked them for their service (Attachment 1). A visitor registration sheet was circulated for
members of the public, and made a part of these minutes (Attachment 2).

Chairman Jordan provided opening comments.

Chairman Jordan recognized Kristen Harris, Staff Attorney of the Legislative Analysis division,
to present the committee charge.

Chairman Jordan recognized Kristen Harris, Staff Aitorney of the Legislative Analysis division,
to present the interpretation of G.S. 42-29 Service of Summons in Summary Ejectment Cases
(Attachments 3, 4, 5, and 6). Ms. Harris reviewed the statute, highlighting ambiguity and
multiple interpretations of the statute.

Sen. Daniel asked for a definition of a “Legal Holiday”. Ms. Harris responded that there is no
formal definition in the statute, but there is a formal definition from the Administrative Office of
the Courts. This definition allowed for twelve holidays within the year.

Sen. Randleman asked to clarify when the hearing date is. Ms. Harris responded that the
summons must be served two days prior to the hearing.

Rep. Earle asked to clarify that (he hearing is an extra two days after the deadline by which the
officer must serve the summons.






Chairman Jordan confirmed that we have two timelines that need to be addressed — the possible
ambiguity is if “excluding legal holidays” applies to both the five days and two days.

Sen. Randleman stated that when the summons is issued, the court date is determined. This date
can affect the timeline as well,

Chairman Jordan recognized Brad Fowler, Research, Policy and Planning Officer of the N.C.
Administrative Office of the Courts (AOC) to present the Median Age to Disposition for
Summary Ejectment Proceedings for calendar year 2017 (Attachment 7).

Chairman Jordan recognized Will Brownlee, Executive Director and General Counsel of the
Apartment Association of N.C., to present an overview of Private Service in North Carolina, and
methods for analyzing performance via AOC data (Attachment 8).

Sen. Randleman asked if foreclosures could be posted as well, not just summary ejections, Mr.
Brownlee responded that is correct.

Sen. Randleman asked if Mr. Brownlee has heard complaints about the execution of writs of
possession, and if people are being evicted in a timely fashion.

Mr. Brownlee responded that no, there have not been formal complaints about this.

Sen. Sanderson asked if any money the landlord loses is recovered throughout the eviction
process.

Mr. Brownlee responded before the process starts, landlords are well deep into a month where
they have not received payment. The deposit is generally “eaten up” by then. Most landlords
don’t charge more than a month’s rent for a security deposit, so it is unlikely they obtain that lost
money.

Sen. Sanderson asked if there are any state-wide daiabase that identifies the bad players — those
who have gone through summary ejections in the past, and if one could be started.

Sen. Randleman advised that all landlords should check with the civil courts to see if possible
tenants have undergone ejection,

Chairman Jordan recognized Sheriff Carson Smith, President of the N.C. Sheriff’s Association,
Eddie Caldwell, Executive Vice President and General Counsel of the N.C. Sherriff’s
Association, and Dustin Elliott and Andrey Melkonyan, Management Analysts of the
Mecklenburg County Sheriff’s Office, to present a Summary Ejectment Statistical Analysis
(Attachment 9).

Sheriff Carson Smith presented information on the original bill, [Touse Bill 706 Landlord/Tenant
~ Alias & Pluries Summary Eject.






Executive Vice President Eddie Caldwell proceeded to analyze the data presented by AOC, and
then discussed the duties that are currently expected from the Sheriffs. Mr. Caldwell distributed a
more detailed copy of slide 5 from their power point presentation (Attachment 10).

Rep. Farle asked why the Clerk issued the summons on January 16, even though the complaint
was filed on the 8" in the example on Attachment 10.

Mr. Caldwell explained that this was based off the current law’s expectations.

Sen. Randleman asked if there has been a court ruling within the last year that clarified the filing
date is the date the Clerk records.

Sen. Randleman asked ahout the delay in collecting the process fee, and what would occur.
Mr. Caldwell confirmed that this could cause a delay in the service.

Rep. Earle made it clear that a $35.00 fee is necessary when the landlord originally files for
summary ¢jectment. She then asked how this calendar complies with General Statute 42-29,

Dustin Elliott and Andrey Melkonyan presented analysis of the data from slide 15 of the power
point presentation in attachment ten.

Sen. Daniel asked for clarification on whether or not weekends and holidays were included.
Mr. Elliott confirmed that weekends and holidays were excluded.

Sen. Daniel asked if they could rerun the data and include weekends and holidays.

Mr. Elliott responded that yes, they could alter and rerun the data.

Sen. Daniel formally requested that the data be reworked to include weekends and holidays.

Rep. Earle pointed out that it appears there is a problem with the timeline from when the Clerk
formally gets the paperwork to the sheriff’s office.

Mr. Melkonyan points out that according to the statute this could be an issue, but the file date is
what is included in the data.

Chairman Jordan recognized Michelle Liakos, President of Signature Property Group of
Greensboro, N.C. and Amy Hedgecock of Fowler Realtors of High Point, N.C. and President of
the NC Realtors to present on the financial impacts on North Carolina landlords. Both presenters
provided anecdotal evidence of the effects of this legislation on the industry.






There being no further business, the meeting adjourned at 12:30 PM.

O AV

Emma King, Commitiéé Clerk







NORTH CAROLINA GENERAL ASSEMBLY
Raleigh, North Carolina 27601

May 24,2018
MEMORANDUM
TO: Members, Committec on Private Process Servers (LRC)(2017)
FROM: Sen. Warren Daniel, Co-Chait

Rep. Jonathan C. Jordan, Co-Chair

SUBJECT: Meeting Notice

The Committee on Private Process Servers (LRC)(2017) will meet at the following time:

DAY DATE TIME LOCATION
Thursday February 15,2018 10:00 AM 423 LOB

Parking for non-legislative meeting attendees is available in the visitor parking deck #75 located on
Salisbury Street across from the Legislative Office Building. Parking is also available in the parking lot
across Jones Street from the State Library/Archives. You can view a map of downtown by visiting
http://www.ncleg.net/graphics/downtownmap.pdT.

If you are unable to attend or have any questions concerning this meeting, please contact Laura Bone at
laurab{@ncleg.net.

cc: Committee Record _X
Interested Parties X _
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Sgt. at Arms

2. Visitor Registration Sheet

3. Federal Statute authorizing service of process by a private process server
4, N.C. Statutes authorizing service of process by a private process server
5. Application of G.S. 42-29

6.
7
8
9,
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Interpretation of N.C.G.S. 42-29

Summary Ejectment Proceedings
Overview of Private Process Service in NC
Summary Ejectment Statistical Analysis

0. Slide Five, Summary Ejectment Statistical Analysis
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PRIVATE PROCESS IN N.C.
Generally: N.C. Gen. Stat. § 1A-1, Rule 4(a)

Rule 4{a}):

“. . The complaint and summaons shall be delivered to some
proper person for service. In this State, such proper person
shall be the sheriff of the county where service is to be
made or some other person duly authorized by low to
serve summons. Outside this State, such proper person
shall be anyone who is not a party and is not less than 21
years of age or anyone duly authorized to serve summons
by the law of the place where service is to be made.”

PRIVATE PROCESS IN N.C.

»
5

Serving Private Persons: N.C. Gen. Stat. § 1A-1, Rule 4{j}{1)

Rule 4{j}{1): ... Upon a natural person by one of the following:

a. By defivering o copy of the summons and of the complaint to the natural
person or by leaving copies thereof at the defendant's dwelling house or usual
place of abode with some person of suitable age and discretion then residing
theraln {MOTE: usually Sheriff Oniy].

b. By delivering a copy of the summons and of the complaint to an agent
authorized by appointment or by law to be served or to accept service of
process or by serving process upon such agant or the party in a manner
specified by any statute [NMOTE: usually Sheriff Oniy].

¢. By mailing a copy of the summans and of the complaint, registered or
certified mail, return receipt requested, addressed to tha party to be served,
and delivering to the addressee [NOTE: LS. Postal Service].

d. By depositing with a designoted delivery service guthorized pursuant to 26
L.5.C. § 7802{f}{2) a copy of the summons and complaint, addressed to the
party to be served, delivering to the addressee, and obtainlng a delivery raceipt.
As used in this sub-subdivision, "delivery receipt” includes an electronic or
facsimile receipt. [Note: This method refers to FedEx, UPS, etc.]

e. By mailing a copy of the summons and of the complaint by signature
confirmation as provided by the United States Postal Service, addressed to the
party to be served, and delivering to the addressee” {NOTE: U.5. Postal
Servicel,

02/14/2018
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PRIVATE PROCESS IN N.C.

How Does One Prove Service Other Than By Sheriff?
> N.C. Gen. Stat. § 1A-1, Rule 4{j2)(2}:
>

“{2) Registered or Certified Mail, Signature Confirmation, or Designated
Delivery Service. — Before judgment by default may be had on service by
registered or certified mail, signature confirmation, or by a designated delivery
service authorized pursuant to 26 U.S.C. § 7502{f){2) with delivery receipt, the
serving party shali file un affidavit with the vourt showing proof of such
service in accordance with the requirements of G.5. 1-75.10{a){4), 1-75.10{a}(5),
or 1-75.10{a}(6}, as appropriate. This affidavit together with the return receipt,
copy of the proof of delivery provided by the United States Postal Service, or
delivery recelpt, signed by the person who received the maif or defivery if not
the addressee raises o presumption thot the person who received the moil or
delivery and signed the receipt wos an agent of the addressee outhorired by
oppointment or by fow to be served or to accept service af process or was g
persan of suitable age and discretion residing in the addressee's dwelling
hause or usual place of ahade , . ..”

) PRIVATE PROCESS IN N.C.

2l Who Can Serve When A Sheriff Is Unable to Serve?
» N.C. Gen. Stat. § 1A-1, Rule 4(hi}):
>

“If a proper officer returns a summons ar other process
unexecuted, the plaintiff or his agent or attorney may cause
service to be made by anyone whao is not less than 21 vears of
age, who is not a party to the action, and wha is not related by
blood or marriage to a party to the action or to a person upon
whom service is to be made. Except for claims severed by a
magistrate pursuant ta G.5. 7A-223{b1}, this subsection shall not
apply to executions pursuant to Article 28 of Chapter 1 or
summary ejectment pursuant to Article 3 of Chapter 42 of the
General Statutes.”

> NOTE: This same set of qualifications for private servers {over
21, not a party, not reloted, etc.) was recently amended by S.L.
2017-143 {Senate Bill 88), whereby landlords may hire a private
process server to serve a defendant upon a magistrate’s
severing of a summary ejectment case into possessory and
money-ocwed components.




PRIVATE PROCESS IN N.C.

Alternate Method for Summary Ejectments: G.S. § 42-29

Established a “in rem” (service by posting) method.

§ 42-29. Service of summons. The officer receiving the summons shall mail a
copy of the summaons and complaint to the defendant no later than the end of the
next business day or as soon as practicable at the defendant’s last known address
in a stamped addressed envelope provided by the plaintiff to the action. The
officer may, within five days of the issuance of the summons, attempt to
telephone the defendant requesting that the defendant either personally visit the
officer to accept service, or schedule an appointment for the defendant to receive
delivery of service from the officer. If the officer does not atternpt to telephone
the defendant or the attempt is unsuccessful or does nat result in service to the
defendant, the officer sholl make at feast one visit to the place of abode of the
defendont within five days of the issuance of the summaons, but ot least two
days prior to the day the defendant is required to appear to answer the
comploint, excluding legaf halidays, at a time reasonably calculated to find the
defendant at the place of abode to attempt personal delivery of service. He then
shall deliver a copy of the summons together with a copy of the complaint to the
defendant, or leave coples thereof at the defendant's dwelling house or usual
place of abode with some person of suitable age and discretion then residing
therein. if such service cannot be made the officer shall affix copies to some
conspicuous part of the premises claimed and make due return showing
comolince with this section

PRIVATE PROCESS IN N.C.

G.S. § 42-29's Posting of Service Requirement Is An Exception

to the General Rule of N.C. Gen. Stat. § 1A-1, Rule 6{a)

* Rule 6(a} excludes both weekends and holidays in
terms of a required action

*» However, G.S. § 42-29 created a different standard for
summary ejectment, only excluding legal holidays

+ This reality is confirmed by N.C. School of

Government’s Dona Lewandowski:

*  “The low applicable to summary ejectment actions specifically
requires that service be occomplished ‘ot least two days priar to the
day the defendant is required to appear to answer the camplaint,
excluding fegal holidays.” The first version of this legislation excluded
“weekends and legal holidays” but the reference to “weekends” wos
deleted from the final legisiation, The result is an exception to the
generol rule set out in GS 1A-1, Rule 6, with weekend days counted
taward satisfaction of the two-day requirement.” 2

L] 1 Dona Lewandowski, “Minimum Notice Requirements in Small Claims Actlens,”
On the Civif Side {UNC School of Government Website, March 2, 2016)(emphasis
added).
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ANALYSIS OF AOC DATA

ANALYSIS OF AOC DATA

S

1. Clerks of Court are required to set court dates

within 7 days (excluding weekends and holidays)
of the filing of a summary ejectment, per N.C.
Gen. Stat. § 42-28:

“When the lessor or his assignee files a complaint pursuant to
G.5. 42-26 or 42-27, and asks to be put in possession of the
leased premises, the clerk of superior court shall issue a
summons requiring the defendant to oppear at o certoin time
and place not to exceed seven doys from the issuance of the
summans, excluding weekends and fegol hofidoys, to answer
the complaint. The plaintiff may claim rent in arrears, and
damages for the occupation of the premises since the cessation
of the estate of the lessee, not to exceed the jurisdictional
amount established by G.S. 7A-210(1), but if he omits to make
such claim, he shall not be prejudiced thereby in any other
action for their recovery.”

02/14/2018



ANALYSIS OF AOC DATA

2. Only legal holidays are excluded from service, per the

requirements of § 42-29:

*  “...the officer shall make at least one visit to the place of
abode of the defendant within five days of the issuance of
the summons, but at least two days prior to the day the
defendant is required to appear to answer the complaint,
excluding legal holidays . ..” '

Assuming Clerks of Court are honoring N.C. Gen. Stat. § 42-28

and its court-date-within-7-business-days rule, Sheriffs must

serve within at least 5 days, but not more than 7 days, of
filing for summary ejectments to operate as intended.

The data results should place Sheriff performance in the best

light possible, since the analysis did not capture cases for

which there was no service reparted, thus aflowing for
complete failures of service to be excluded.

ANALYSIS OF AOC DATA

-~.__,_.-Bo

=

LT}
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Procedure Used in Reviewing AOC Court Data:

Filter Out all Non-Summary Ejectment cases

*  CASE_COURT_TYPE: CVM only — imited to magistrate court cases

+  ISSUE_TYPE = SUME - summary ejectment only

Filter out unserved cases or judgment executions

*  SERVE_DT = NOT BLANK — to indicate cases actually served

*  TYPE = REGU OR ALPL - eliminate writs and othar types of service

Filter duplicative entries of same case numbers

. Eliminate duplicate case numbers as case numbers entries in data wera
repeated for each defendant and alsa for writs, subsequent filings, etc.

Filter for N.C. Legal Holidays

. N.C. State Employee holiday schedule used to exclude dates in the count.

Establish number of days between filing and service, per G.S. § 42-29,

by calculating difference between the two columns of data, counting

date of filing as Day 0, the next day as Day 1, etc.:

*  INIT_DATE: the date that the case was created in the AQC system.

*  SERVE_DT is the date that the sheriff reported serving the defendant.

Create metrics of 0-5 days; 6-7 days, and 8+ days after filing.

*  Service exceeding 5 days considered a failure of first prong of § 42-29

*  Service at 6-7 days considered potential failure of second prong

»  Service at 8+ days considered likely failure of both prongs

02/14/2018
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ANALYSIS OF AOC DATA

Conclusions:

* There are measurable failures by local Sheriffs
to serve summary ejectment cases within the
timeframes required by law.

* The inability of local Sheriffs to serve summary
ejectments is further compounded by some
Clerk of Courts’ apparent failure to set trial
dates within 7 business days, as required by
law. '

Effect: Landlords are caught in the middie

between these two realities, suffering needless

delays and the significant costs associated with
them,

FINANCIAL IMPACTS UPON
LANDLORDS - GENERALLY




FINANCIAL IMPACTS

In the face of a defaulting tenant, whether for
nonpayment, crime, or other material
violations of a lease, the only meaningful
remedy a landlord has is Summary Ejectment..
Realities:

* Residential tenants will rarely pay rent when
in default and facing eviction.

« Judgments for money are practically
uncollectible against consumers.

* Thus, the only real remedy is to remove the
breaching tenant via the summary
ejectment process and replace them with a
new tenant as fast as possible.

FINANCIAL IMPACTS

As re-gaining possession of a rental dwelling and
re-renting to another tenant is a landlord’s only
real remedy, a landlord’s losses are measured by
the loss of daily rent, an ever-ticking clock.
Current rental rates range from $900 — $1,200 per
month, based on city and location.
Thus, each day lost accounts for $30.00 - $40.00
per day
Consider the following scenarios:
» Delay of service and/or court date by 3 days:
$30 - $40/day x 3 days = $90 — $120 per case
* A court date continued by 7 days due to lack
of timely service:
$30 - $40/day x 7 days = $210 — $280 per case

02/14/2018



FINANCIAL IMPACTS

For apartment communities and management companies,

economies of scale drive these losses further.

Some communities file as many as 5, or 10, or 15 or more

summary ejectment cases per month. Some management

companies collectively file over 100 cases per month,

Imagine a management company filing 100 cases in a month,

and the losses suffered in the following events:

Delay/continuance of 1 week: (7 days x $30 - 540/day x 100

cases) = $21,000 - $28,000.

The cost of a court date occurring 15 days after filing instead of

10 days (5 additional days x 530 - S40/day x 100 cases) = $15,000

- $20,000.

Even small percentages/delays significantly impact NC landlords.

* For example, assume just 5% of all eviction cases in the state
{approximately 165,000) experienced either a delay in service
or court date, either of which caused a delay of just 3 days.

* Theimpact on NC landlords: 530 - 540/day x 8,250 cases (5% of
165,000) x 3 days = $742,500 - $990,000 per year.

R

FINANCIAL IMPACTS

Any Lawsuit = A Plaintiff’s “Golden Package.”

To every plaintiff, their lawsuit is the most important
one that day.

We respectfully ask that you consider the following:
The variety of available service methods.

The commonplace use of affidavits of service.

The relative simplicity of posting summons and a
complaint on the door of a dwelling owned by the
landlord.

Thus, it would seem only reasonable for a Landlord-
Plaintiff to have an choice of how their “Golden
Package” is delivered to the door.

This is especially true considering the significant
financial impacts caused by any delay in the eviction
process.

02/14/2018
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Calculation of Time Limits for the Service of |
Summary Ejectment Summonses (continued)

* The sheriff must mail a copy of the summons and
complaint to the defendant by the end of the next
business day.

» The sheriff may, within five days of the issuance of the
summons, attempt to telephone the defendant to request
that the defendant accept service of process or schedule
an appointment for the defendant to receive service of
process from the deputy sheriff.

 Caleulation of Time Limits for the Service of
Summary Ejectment Summonses (continued)

« If the telephone call does not result in service, the deputy
sheriff must make at least one visit to the defendant's
home.

« On this visit to the defendant's home, the deputy sheriff
must deliver a copy of the summons and complaint to the
defendant or leave copies of the summons and complaint
at the home.




Calculation of Time Limits for the Service of
Summary Ejectment Summonses (continued)

+ The sheriff must serve the summary ejectment summons
both:

» within five days of the issuance of the summons
(regardiess of when the court date is set); and

> at least two days prior to the scheduled court date.

The Five Day Standard

+ The five-day service requirement begins when the summons is signed
and dated by the clerk (i.e. issued).

+ This date is not necessarily the date: (1) on which the complaint is
delivered by the landlord to the Clerk of Court; or (2) when the
summons is fils stamped by the Clerk of Court,

« Pursuant to the law, we included the fifth day in our calculations
unless the fifth day fell on a Saturday, Sunday or a legal holiday.










- ]
Calculation of the Statistics

* Q - Where did we get our data?

o A-
* From the sheriffs’ offices covered by HB 706
i.e. the 10 largest counties
200,000 or more population

 Each Sheriff's Office provided an export from their
respective paper service tracking system.

 Calculation of the Statistics (continued)

» Q - What data did we ask those 10 counties to provide?

. A-
* Unique Process ID
» Clerk of Court Issue Date
» Sheriff’s Office Receipt Date
* Paper Service Date
» Court Date




Calculation of the Statistics (continued)

» Q - What is a Unigue Process ID?

o A-
e Each paper is given a unique ID number by the
sheriff's office tracking system.

» [t is the way we determined the number of
processes and differentiated them.

Calculation of the Statistics (continued)

« Q — What process was used to analyze the data?

o A—
s Data was calculated utilizing formulas in Microsoft
Excel.

* The 5-day service requirement date excluded
weekends and holidays.




—

Calculation of the Statistics (continued)

* The two-day prior to court requirement excluded
holidays only.

* Successful service of process required service on
or before both the five-day and the two-day service
dates.

QUESTIONS?

k?f
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LEGISLATIVE RESEARCH COMMISSION COMMITTEE ON PRIVATE
PROCESS SERVERS
Thursday March 15, 2018
Room 423

The Legislative Research Commission Committee on Private Process Servers met on Thursday,
March 15, 2018 at 10:00 AM. The meeting was held in Room 423. Members present were:
Representatives Jordan, Earle, and Szoka, and Senators Daniel, McKissick, Randleman, and
Sanderson. Kristen Harris and Brad Krehely with Legislative Analysis were present as well as
the House Committee Clerk, Emma King,

Senator Warren Daniel presided.

Chairman Daniel called the Legislative Research Commission Committee on Private Process
Servers to order at 10:09 AM. He recognized the House Sergeants at Arms Jonas Cherry, Rey
Cooke, and Dean Marshbourne and the Senate Sergeants at Arms Giles Jeffreys and Becky
Myrick, and thanked them for their service (Attachment 1). A visitor registration sheet was
circulated for members of the public, and made a part of these minutes (Attachment 2).

Chairman Daniel recognized Will Brownlee, Executive Director and General Counsel of the
Apartment Association of N.C., to speak on the safety and efficiency of the use of private
process servers (Attachment 3).

Mr. Brownlee discussed House Bill 265: Private Service of Process (Attachment 4).
Rep. Jordan asked Mr. Brownlee to confirm that 21 states allow private process servers.

Mr. Brownlee responded that this is correct, and that he has provided the committee with a
document in which the states have been broken down and further analyzed (Attachment 5).

Sen. Mckissick asked what the licensing requirements consist of in states that allow private
process servers.,

Mr. Brownlee responded that requirements can vary, such as registration with a state agency.

Chairman Danie] recognized Ruth Reynolds, President and Founder of the N.C. Association of
Professional Process Servers, to speak on the safety and efficiency of the use of private process
servers (Attachment 6).






Sen. Mckissick asked how to stop wrongful conduct such as when people attempt to serve the
incorrect recipient.

Ms. Reynolds responded that the process needs to be tightened up so people of wrongdoing will
not be able to serve.

Sen. Daniel asked how many hours should be required for a standard private process course, and
how ofien continuing education courses should take place.

Ms. Reynolds responded that they are currently working on this, that about six hours on safety
and procedure of law to be repeated annually would be sufficient.

Chairman Daniel recognized the Sheriff’s Association to present before the commiitee.

Sheriff Asa Buck III of Carteret County Sheriff’s Office spoke on the safety and efficiency of the
use of private process servers.

Sheriff Alan Cloniger of the Gaston County Sheriff’s Office presented on safety and
accountability of private process servers.

Rep. Szoka asked how many times in 2017 the sheriff’s office was called due to a private process
server problem.

Sheriff Cloniger responded that the exact number is unknown.

Rep. Szoka asked how many incidents within the sheriff’s department were reportable, meaning
that an incident had occurred.

Sheriff Cloniger responded he could not provide that information at this time.

Captain Mike Radford of the Gaston County Sheriff’s Office spoke about his personal
experiences regarding process servers.

Rep. Szoka asked how many times in 2017 was Captain Radford called when a private process
server had a problem.

Captain Radford responded he had not been called.

Sen. Mckissick asked if there is any centralized data to determine how many widespread cases
exist regarding reportable incidents with process serving.

Captain Radford responded that he is unaware, but that reports are generated when incidents
oceur.
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Rep. Jordan asked about Captain Radford’s experience with just posting notices.

Captain Radford responded that by law you must attempt to make contact with the individual,
that you cannot just post the service to the front door of the rcsidence.

Major Charles Young of Mecklenburg County Sheriff’s Office spoke on the checks and balances
that are currently in place with process servers within their office.

Rep. Earle asked how many summary ejections were filed in Mecklenburg County.

Major Young responded that he will get this information to the committee at a future time.
Rep. Earle asked if new deputies had been assigned to serve summons.

Major Young responded that 90 deputies are assigned per day to serve a wide range of papers.
Rep. Earle stated that summary ejectment in Mecklenburg County are increasing. Rep. Earle
brought up that the goal is to bring relief to the landlords and property owners and it is difficult

to keep up with this growing population if the number of Sheriffs working on process serving is
not increasing as well.

Major Young responded that they are able to handle this growing population by having deputies
that only work on serving papers. Checks and balances are in place in order to insure these needs
are being met.

Sen. Randleman asked if the sheriff’s office statt is looking at dates when these processes are
logged, and if they prioritize by date.

Major Young responded that yes, and they are aware of the deadlines and dates that must be
respected.

Sen, McKissick asked how the number of staff has increased over the past five years.

Major Young responded that that if a big influx of ejectments occurs, then they pull staff from
other departments who are properly trained to serve as well.

Sen. Mckissick asked if looking over a five-year period of civil documents that must be served,
what is the increase over the past five years.

Major Young responded that he does not have that number on him.
| icutenant Tera Greger of New Hanover County Sherift’s Office spoke on current training

programs that are available for deputies, as well as anecdotal evidence to support that Sherifts
musl serve all process papers.

[S]












NORTH CAROLINA GENERAL ASSEMBLY
Raleigh, North Carolina 27601

May 24, 2018
MEMORANDUM
TO: Members, Committee on Private Process Servers (LRC)(2017)
FROM: Sen. Warren Daniel, Co-Chair

Rep. Jonathan C. Jordan, Co-Chair

SUBJECT: Meeting Notice

The Committee on Private Process Servers (LRC)(2017) will meet at the following time:

DAY DATE TIME LOCATION
Thursday March 15, 2018 10:00 AM 423 LOB

Parking for non-legislative meeting attendees is available in the visitor parking deck #75 located on
Salisbury Street across from the Legislative Office Building. Parking is also available in the parking lot
across Jones Street from the State Library/Archives. You can view a map of downtown by visiting
http://www.ncleg.nct/graphics/downiownmap.pdf.

If you are unable o attend or have any questions concerning this meeting, please contact Laura Bone at
laurab@ncleg.net.

cc: Committee Record _X
Interested Parties X






Attachments

Sgt. at Arms

Visitor Registration Sheet

Power Point Presentation, Apartment Association

House Bill 265

States/Jurisdictions in Which Service Allowed by Adult Private Server
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GENERAL ASSEMBLY OF NORTH CAROLINA
1995 SESSION

CHAPTER 275
HOUSE BILL 265

AN ACT TO ALLOW SERVICE OF PROCESS BY A PRIVATE PROCESS SERVER
WHEN A PROPER OFFICER RETURNS SERVICE OF PROCESS UNEXECUTED.,

The General Assembly of North Carolina enacts:

Section 1. (G.S. 1A-1, Rule 4, is amended by adding a new subsection (h1) to read:
"thl) Summons - When process returned uncxecuted. - If a proper officer returns a
summons or other process unexecuted, the plaintiff or his agent or attorney may cause service
to be made by anvone who is not less than 21 years of age. who is not a party to the action,
and who is not related by blood or marriage to a party to the action or to a person upon whom
service is to be made. This subsection shall not apply to executions pursuant to Article 28 of
Chapter 1 or summary ejectment pursuant to Article 3 of Chapter 42 of the General Statutes.”

Sec. 2. G.S. 7A-305(d) reads as rewritten:

"(d)  The following expenses, when incurred, are also assessable or recoverable, as the
case may be:

(1)  Witness fees, as provided by law.

(2)  Jail fees, as provided by law.

(3)  Counsel fees, as provided by law.

{(4)  Expense of service of process by certified mail and by publication.

(5) Costs on appeal to the superior court, or to the appellate division, as the case
may be, of the original transcript of testimony, if any, insofar as essential to
the appeal.

(6) Fees for personal service and civil process and other sheriff's fees, as
provided by law. Fees for personal service by a private process server may
be recoverable in an amount equal to the actual cost of such service or fifty
dollars ($50.00). whichever is less, unless the court finds that due to
difficulty of service a greater amount is appropriate.

(7) Fees of guardians ad litem, referees, receivers, commissioners, surveyors,
arbitrators, appraisers, and other similar court appointees, as provided by
law. The fee of such appointees shall include reasonable reimbursement for
stenographic assistance, when necessary.

(8)  Fees of interpreters, when authorized and approved by the court.

(9)  Premiums for surety bonds for prosecution, as authorized by G.S. 1-109."

Sec. 3. This act becomes effective October 1, 1995, and applies to actions that are

filed or have not reached final judgment on or after that date.

In the General Assembly read three times and ratified this the 19th day of June,

1995.



Dennis A. Wicker
President of the Senate

Harold J. Brubaker
Speaker of the House of Representatives






Alabama

States / Jurisdictions in Which Service Allowed by Adult Private Servers
{Neo Education/Registration Requirements)

Attachment 5

GENERALLY: Adult Private Persons Permitted. AL Rules of Civ.Pro., Rule 4(i)(1)}B): “By
Designated Person. As an alternative to delivery by the sheriff, or when process is to be deliverec
personally outside this state, process issuing from any court governed by these rules may be
served by any person not less than nineteen (19} years of age, who is not a party and is not
related within the third degree by blood or marriage to the party seeking service of process.”
EVICTIONS: Same as general rule. AL Code 1975 § 35-8A-461(c): "Service of process shall be
made in accordance with the Alabama Rules of Civil Procedure.”

Colorado

GENERALLY: Adult Private Persons Permitted. CO Rules of Civ.Pro., Rule 4{d): "Process may
be served within the Unitad States or its Territories by any person whose age is eighteen years or
oider, not a parly to the action.”

EVICTIONS: Same as general rule. CO Revised Statutes Ann. § 13-40-112(1) and (2): (1) “Such
summons may be served by personal service as in any civil action. A copy of the complaint
must be served with the summons. (2) If personal service cannot be had upon the defendant by a
person gualified under the Colorado rules of civil procedure to serve process, after having made
diligent effort to make such personal service, such person may make service by posting a copy of
the summons and the compiaint in some conspicuous plece upon the premises.”

District of Columbia [Federal Rules of Service Apply — Private Persons Permitted under FRCP 4]

Hawaii

Idaho

Indiana

GENERALLY: Adult Private Persons Permitted. H! Rules of Civ. Pro., Rule 4{c}): “Service of all
process shall be made: (1) anywhere in the State by the sheriff or the sheriffs deputy, by some
other person specially appointed by the court for that purpose, or by any person who is not a
party and is not less than 18 years of age; or (2} in any county by the chief of police or the chief's
duly authorized subordinate. A subpoena, however, may be served as provided in Rule 45."
EVICTIONS: Same as general rule. Hi Revised Statutes Ann. § 666-8: "The summons shall be
served as provided by the rules of court.”

GENFRALLY: Adult Private Persons Permitted. 1D Rules of Civ. Pro., Rule 4(c)(2). "By Whom.
An officer authorized by law to serve process, or any person over the age of eighteen (18), not
a party to the action may serve a summons and complaint.”

EVICTIONS: Same as general rule. ID Code Ann. § 6-310{2}. “Upon filing the complaint, a
summons must be issued, served and returned as in other actions . . ..

GENERALLY: Adult Private Persons Permitted — As Designated by a party or their attorney when
filing. IN Rules of Civ.Pro., Rule 4(D): "The person seeking service or his attorney may designate
the manner of service upon the summons.”



lowa

EVICTIONS: Same as general rule. IN Code § 32-31-6-B(b) “The clerk shall serve the
respondent with the summons to appear in accordance with Rule 4.1 of the Rules of Trial
Procedure.” [Note: Party cr attorney may designate server on summons, Per Rule 41.

GENERALLY: Adult Private Persons Permitted. 1A Code Ann. Rule 1.302(4): "Original notices
may be served by any person who is neither a party nor the attorney for a party to the action.
A party or party's agent or attorney may take an acknowledgment of service and deliver a copy of
the original notice in connection therewith and may mail a copy of the original notice when mailing
is required or permitted under any rule or statute.”

EVICTIONS: Same as general rule. IA Code Ann. Rule 648.5(2)b): "Personal service pursuant
to rule of civil procedure 1.305 [Note: i.e., personal service as permitted above], lowa court rules,
for the personal service of original notice.”

Maryland

GENERALLY: Adult Private Persons Permitted. MD Rules, Rule 3-123(a). “Service of process
may be made by a sheriff or, except as otherwise provided in this Rule, by a competent private
person, 18 years of age or older, including an attorney of record, but not by a party to the
action.” [Note: the exceptions relate to execution of judgments, writs, etc ].

EVICTIONS: Same as general rule. MD Code, Real Property, § 14-132(d): “(3} If, for any reason,
the person in actual possession cannot be found, the person authorized to serve process by
the Maryland Rules shall affix an attested copy of the summons conspicuously on the property.
(4) If notice of the summons is sent to the person in possession by first-class mail, the affixing of
the summons in accordance with paragraph (3} of this subsection shall constitute sufficient service
to support restitution of possession.”

Michigan

GENERALLY: Adult Private Persons Permitted. MI Compiled Laws Ann. 800.1908{1): "Process
in civil actions may be served by any person of suitable age and discretion who is not a party
nor an officer of a corperate party.”

EVICTIONS: Same as general rule. MI Compiled Laws Ann. 600.5735(1): "The court in which a
summary proceeding is commenced shall issue a summons, which may be served on the
defendant by any officer or person authorized to serve process of the court.”

Minnesota

GENERALLY: Adult Private Persons Permitted. MN Rules of Civ. Pro., Rule 4.02: "Unless
otherwise ordered by the court, the sheriff or any other person not less than 18 years of age
and not a party to the action, may make service of a summons or other process.”

EVICTIONS: Same as general rule. MN Statutes Ann. § 504B.331(a); “The summons must be
served at least seven days before the date of the court appearance specified in section 504B.321,
in the manner provided for service of a summons in a civil action in district court. ## may be served
by any person not named a party to the action."

Mississippi

GENERALLY: Adult Private Persons Permitted. MS Rules of Civ. Pro., Rule 4{(c)(1): "By Process
Server. A summons and complaint shall, except as provided in subparagraphs (2) [Note: Sheriff]
and (4) [Note: Publication} of this subdivision, be served by any persen who is not a party and
is not less than 18 years of age. When a summons and complaint are served by process server,
an amount not exceeding that statutorily allowed to the sheriff for service of process may be taxed
as recoverable costs in the action.”



» EVICTIONS: Same as general rule. MS Code Annotated § 89-7-33: “Such summons shall be
served as a summons is served in other cases, if the tenant can be found; if not, then by putting
up a copy in some conspicuous place on the premises where the tenant last or usually resided.”

New Jersey

« GENERALLY: Adult Private Persons Permitted. N.J. Statutes Ann. § 4:4-3; “Summonses shall
be served, together with a copy of the complaint, by the sheriff, or by a person specially appointed
by the court for that purpose, or by plaintiff's attorney or the attorney's agent, or by any other
competent adult not having a direct interest in the litigation.”

e EVICTIONS: Same as general rule. N.J. Statutes Ann. § 2A:18-54: " Where for any reason . . . @
summons and complaint cannot be served as in other actions, such notices or summons and
complaint may be served upon any person actually occupying the premises, either parsonally or
by leaving same with a member of his family above the age of 14 years, or when admission to the
premises is denied or the tenant or occupant and all members of his family above the age of 14
years are absent from the premises, or there is no person actually occupying them, the officer or
other person may post or affix a copy of the same upon the door or other conspicuous part of such
premises. Such posting shall be deemed to be lawful service.”

New Mexico

« GENERALLY: Adu't Private Persons Permitted. NM Rules Ann., Rule 4(D)(1): “Process shall be
served as follows: (1) if the process to be served is a summons and complaint, petition or other
paper, service may be made by any person who is over the age of eighteen (18) years and
not a party to the action . . ."

e EVICTIONS: Same as general rule. NM Statutes Ann. 1978, § 35-10-3(G): “All laws and
procedures governing magistrate courts apply to actions for forcible entry or uniawful detainer
in the magistrate court except as ctherwise provided by law.”

North Dakota

¢ GENERALLY: Adult Private Persons Permitted. ND Rules of Civ. Pro., 4(d){1XA). "By whom
service of all process may be made: within the state by any person of legal age and not a party
to nor inferested in the action .. ."

¢ EVICTIONS: Same as general rule. ND Century Code Ann. § 47-32-02: “ . .. If the person cannot
be found in the county, of which the return of the sheriff or pracess server is prima facie proof,
and service has been aitempted at least once between the hours of six p.m. and ten p.m. upon the
filing of an affidavit of the plaintiff or the plaintiff's attorney stating that the defendant cannot be
found or on belief that the defendant is not in this state and a copy of the summons has been mailed
to the defendant at the defendant's last-known address if any is known to the plaintiff, service of
the summons may be made upon the defendant by the sheriff or process server posting the
summons upon the door of the residential unit."

Oregon

« GENERALLY: Adult Private Persons Permitted. OR Rules of Civ. Pro., Rule 7(E): "A summons
may be served by any competent person 78 years of age or older who is a resident of the state
where service is made or of this state and is not a party to the action nor, except as provided
in ORS 180.260, an officer, director, or employee of, nor attorney for, any party, corporate or
otherwise. "

» EVICTIONS: Same as general rule. OR Revised Statutes § 105.135(1): “Except as provided in
this section [Note: the section does not prohibit private servers], the summons shall be served
and returned as in other actions.”



South Carolina

GENERALLY: Adult Private Persons Permitted. SC Rule of Civ. Pro., Rule 4{c). “Service of
summons may be made by the sheriff, his deputy, or by any other person not less than eighteen
{18) years of age, not an atforney in or a party to the action .. ."

EVICTIONS: Same as general rule. S.C. Code § 27-37-30(A): “The copy of the rule provided for
in Section 27-37-20 may be served in the same manner as is provided by law for the service
of the summons in actions pending in the court of common pleas or magistrates courts of
this State. The methods of service described in subsections (B) and (C) may be used as
alternatives to the method of service described in this subsection.”

South Dakota

GENERALLY: Adult Private Persons Permitted. S.D. Cedified Laws § 15-8-4(c})("The summons
may be served by the sheriff or a constable of the county or other comparable political subdivision
where the defendant may be found, or in the District of Columbia by the United States marshal or
a deputy, or by any other person not a party to the action who at the time of making such
service is an elector of any state.") Note: "Flector” is defined under SD law as a person
registered to vote.

EVICTIONS: Same as general rule. S.D. Codified Laws § 21-16-6: “The complaint must be in
writing and verified by the plaintiff or his agent or signed by his attorney, and served with a
summons, and the procedure, except as ofherwise provided, shall be the same as in other
actions in the court where the action is pending.”

Tennessee

Utah

GENERALLY: Adult Private Persons Permitted. Tennessee Rule of Civ. Pro., Rule 4.01(2). "A
summons and complaint may be served by any person who is not a party and is nof less than
18 years of age. The process server must be identified by name and address on the return."
EVICTIONS: Same as general rule. Though urlawful detainer statute (T.C.A. § 29-18-115(b)) all
but implies that the service will be made by constable or sheriff, T.C.A. 66-28-105(a) (part of the
Tennessee URI.TA): “The general sessions and circuit courts of this state shall exercise original
jurisdiction over any landlord or tenant with respect to any conduct in this state governed by this
chapter. In addition to any other method provided by rule or by statute, personal jurisdiction over
the parties may be acquired in a civil action or proceeding instituted in law or equity by
service of process in the manner provided by faw.”

GENERALLY: Adult Private Persons Permitted. UT Rules of Civ. Pro. Rule 4(d)(1): "Personal
service. The summons and complaint may be served by any person 18 years of age or oider at
the time of service and not a party to the action or a party’s attorney. If the person to be served
refuses to accept a copy of the summons and complaint, service is sufficient if the person serving
them states the name of the process and offers to deliver them.”

EVICTIONS: Same as general rule. .UT Code Ann. 1953 § 78B-6-807(7); "The summons shall be
changed in form to conform to the time of service as ordered, and shall be served as in other
cases.’

Virginia

GENERALLY: Adult Private Persons Permilled. — Except for Service of Teachers on School

Property in Custody Cases. Virginia Code Annotated, § 8.01-293(A)2) and (A)3):

(2) Any person of age 18 years or older and who is not a party or otherwise interested in
the subject matter in controversy. However, in any case in which custody or visitation of a
rinor child or children is at issue and a summons is issued for the attendance and testimony
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of a teacher or other school personnel who is not a party to the proceeding, if such summons
is served on school property, it shall be served only by a sheriff or his deputy; or
(3) A private process server. For purposes of this section, “private process server” means any
person 18 years of age or older and who is not a party or otherwise interested in the
subject matter in controversy, and who charges a fee for service of process.
EVICTIONS: Same as general rule, Virginia Code Annotated, § 8.01-126(A). "The process issued
upon any such summons issued by a magistrate, clerk or judge may be served as provided in §
8.01-293, 8.01-298, or 8.01-289.”

West Virginia

GENERALLY: Adult Private Persons Permitted. W. Va, Code § 58-3-11: “. . . Process or notice
to commence actions ar suits, including writs of scire facias, mandamus, quo warranto, certiorari,
prohibition, and alias or other process where the original is returned not executed, may also be
served by any credible person; and the return of such person, verified by his affidavit, shall be
evidence of the manner and time of service.”

EVICTIONS: Same as general rule. W. Va. Code § 37-6-19: ". . . and obtain service either in
person or by publication, as In other such actions, which service shall be in lieu of a demend and
reentry; and upon proof to the court, by affidavit in case of judgment by default . . .”

Wisconsin

GENERALLY: Adult Private Persons Permitted. WI| Statutes Ann. § 801.10(1): "An authenticated
copy of the summons may be served by any adult resident of the state where service is made
who is not a party to the action. Service shall be made with reasonable diligence.”

EVICTIONS: Same as general rule, WI Statutes Ann. § 799.12({1). "Except as otherwise provided
in this chapter, ail provisions of chs. 801 to 847 [Wi Rule of Civil Procedure, including § 801.10(1),
above] with respect to jurisdiction of the persons of defendants, the procedure of commencing civil
actions, and the mode and manner of service of process, shall apply to actions and proceedings
under this chapter."






Private Process Servers of North Carolina

Presenting to the Committee on Private
.Process Servers

Ruth Reynolds

Founder and President

NCAPPS — North Carolina Association of
Professional Process Servers

Website: NCAPPS.org |

March 15, 2018
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The Association was founded in 2013 by a group of
concerned Process Servers and Private Investigators.
We had support from NAPPS — National Association
of Professional Process Servers, which is 35 years old.
One of the Training and Educational Directors from
New Jersey joined us at our first meeting to assist in
establishing the professional ground work for this new
association. Below is our Mission Statement.

NCAPPS Mission Statement

Dedicated to ensuring all North Carolina
Process Servers are qualified and to further
the profession by improving procedures,
education and training for all servers in the
state. To promote the profession in all courts,
legal community and legislature and the
general public. To insure that each member is
of the highest integrity.



-Ruth Reynolds of Reynolds Professional
Service in Charlotte, North Carolina started
the First Service of Process Company in our
state. She has over thirty years experience in
the field. She is a licensed Private Investigator
in North Carolina and South Carolina. She is a
member of the following associations:

NAPPS, NCAPPS, NCAPI and SCALI and also
NCISS member too. She is also a member of
multiple State Association for Process Servers.
The North Carolina Private Protective Services
‘Board within the Department of Public Safety
has approved her three hour classroom course
on Service of Process. The only other course
approved is an online course of Service of
Process.

In early 1994, Ruth Reynolds and another
Process Server in our state, lobbied to get the
law changed from having to file a motion and
order and affidavit for each service of process
we received. We helped establish Rule 4 — Hz1.



North Carolina does not require
registration or license to serve Process in
North Carolina

Rule 4 of N.C. General Statutes — states if
it is filed in N.C. it has to go to the Sheriffs
office first (unless it is a Subpoena)

Under Rule 4 H 1 — Anyone over the age of
21 years old and not a party to the action
or related by blood or marriage may serve.

Some states that required licensing and
registrations are Alaska, Arizona,
California, Illinois, Montana, Nevada, and
Oklahoma.

Due to the growth of N.C. and people from
other states moving here that serve
process — we need to have requirements in
place to ensure proper training and some
form of accreditation for servers that
think they can do Process without
following rules of Civil Procedure.

Most states are going to some form of
education and regulations for this
industry.



State laws making assault on a Process
Servers or Private Investigators a Class D
Felony are: Illinois, California, Florida,
New York, Arizona and Hawaii, which is
working on laws currently.

Process Services from out-of-state does
not have to go to the County Sheriffs,
where service is to be affected.

Process Services from another state must
follow the rules of the originating state.

Process Serving is changing in our state,
E-filing, servicing by Face book and the
future is unknown.

Five ways of Serving Process in North
Carolina are: Personal, Substitute Service,
Certified Mail, Fed EX/ UPS and
Publication. With all these options — how
are you going to get an affidavit of Service
from Fed Ex/ UPS that requires a notary?




e Companies that support our industry with
databases for inputting cases and keeping
up with notifying our clients immediately
upon service. More Servers are using GPS
technology that give date and time stamp
along with GPS coordinates showing
exactly when and where the service
occurred. Others may include pictures and
or video of services.

¢ PAAPRS - Promoting Assault Awareness
and Protective Regulations for Servers —
This Company is out of Colorado and helps
monitor all states and supplies
information and updates on changing laws
and new technology. Offering webinars on
subjects related to the industry.

e Proper documentation is essential to
completing an assignment. Your affidavit
is your finished products. It has to be
detailed and factual.



LEGISLATIVE RESEARCH COMMISSION COMMITTEE ON PRIVATE
PROCESS SERVERS
Thursday April 12, 2018
Room 421

The Legislative Research Commission Committee on Private Process Servers met on Thursday,
April 12, 2018, at 8:30 AM. The meeting was held in Room 421. Members present were:
Representatives Jordan, Earle, Stone, and Lewis and Senators Daniel, Britt, McKissick,
Randleman, and Sanderson, and Kristen Harris and Brad Krehely with Legislative Analysis and
committee clerk Emma King.

Rep. Jordan began the meeting.
A visitor registration sheet was circulated amongst the committee guests (Attachment One).

Rep. Jordan recognized the Sergeant at Arms and thanked them for their service (Attachment
Two).

Rep. Jordan recognized Norman Fisher of the Statewide Process Service, LLC (South Carolina)
to speak. Mr. Fisher shared anecdotal evidence in support of private process servers.

Rep. Lewis asked if Mr. Fisher is currently a private process server. Mr. Fisher replied yes.

Rep. Lewis asked if in that capacity, has Mr. Fisher experienced any situation where he felt less
capable or in danger due to lack of a police presence. Mr. Fisher replied no.

Sen. Randleman asked if Mr. Fisher is a current deputy. Mr. Fisher responded yes. Sen.
Randleman followed up asking if Mr. Fisher conceal carries while fulfilling private process
serving. Mr. Fisher responded that yes, he does conceal carry.

Sen. McKissick asked for clarification on the certification process. Mr. Fisher confirmed that
there is no mandatory certification process, but if necessary North Carolina could provide one.

Senator Daniel chaired the meeting.

Senator Daniel recognized Kristen Harris with Legislative Analysis to explain the draft rcport
(Attachment Three).

Senator Daniel opened the floor for comment.



Rep. Jordan made a motion to vote on the second recommendation with amendments to include
only posting by a private process server and to only affect cities with a population of 200,000 or
more.

Sen. Randleman asked {or clarification on the definition of private process servers (page 23 linc
38). Sen. Randleman asked if the word “hired” could be changed to another term. Ms. Harris
with Legislative Analysis will look into this.

Sen. Sanderson stated that he does not see the private process servers as a neccssary option given
that the sheriffs currently have a 99% success rate with serving papers. and questioned why this
recommendation only affects those areas with a population of 200,000 or greater.

Rep. Jordan explained that the population of ever 200,000 was compromise language between
the Apartment Association and the Sheriffs. This bill would simply give landiords the option to
use private process servers — if unsuccessiul, landlords still have the option to utilize the Sheriffs
Department. |

Sen. Sanderson asked Mr. Fisher what the suecess rate is in South Carolina for posting. Mr.
Fisher replied that {or simply posting a paper to the door, there should be a 100% success rate,

Sen. McKissick brought up that during his first few years of law and working with federal cases,
he had plenty of experience with private process servers. Sen. McKissick recently had an
experience at his law office where a private process server served a paper incorrectly, which
leads him to believe a certification process is necessary to establish private process servers.

Rep. Lewis stated that this report is simply a recommendation not legislation, and that he fully
supports Rep. Jordan’s recommendation and changes can be made to the recommendation
through the legislative process.

Rep. Stone stated that if there were no problems with the current set up then no one would be
asking for a private process scrver option. Rep. Stone explains tbat his district has had an influx
of apartments and landlord opportunitics and that the volume and increase requires a secondary
option for process servers.

Rep. Jordan stated tbat he is glad to work with Sen. McKissick to make changes to the bill as he
sees fit.

Rep. Earle stated that Mecklenburg County is not the only county having these problems.
Sen. McKissick stated that he could not support the current recommendation, but if the

population threshold moved from 200,000 to 900,000, then he could support the
recommendation.



Rep. Lewis proposed an amendment to raise the population threshold from 200,000 to 900,000,
in addition to specifying the definition of a private process server (Attachment Four). Seeing no
objection, the amendment was adopted.

Rep. Lewis made a motion to approve the report and recommendation as amended and authorize
staff to revise the report to reflect proceedings of this meeting and address any technical
corrections to the report and proposed legislation and to Transmit Report to Legislative Research

Commission. The motion carried.

There being no further business, the meeting adjourned at 9:28 AM.
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Updated #1: Date and Time Change

NORTH CAROLINA GENERAL ASSEMBLY
Raleigh, North Carolina 27601

May 24, 2018
MEMORANDUM
TO: Members, Committee on Private Process Scrvers (LRC)(2017)
FROM: Sen. Warren Daniel, Co-Chair

Rep. Jonathan C. Jordan, Co-Chair

SUBJECT: Meeting Notice

The Committee on Private Process Servers (LRC)(2017) will meet at the following time:

DAY DATE TIME LOCATION
Thursday April 12,2018 8:30 AM 421 LOB

Parking [or non-legislative meeting attendees is available in the visitor parking deck #75 located on
Salisbury Street across from the Legislative Office Building. Parking is also available in the parking lot
across Jones Street from the State Library/Archives. You can view a map of downtown by visiting
http://www.ncleg.net/graphics/downtownmap.pdf.

If you are unable to attend or have any questions concerning this meeting, please contact Laura Bone at
laurab(@ncleg.net.

cc: Committee Record _X_
Interested Parties X
























NORTH CAROLINA GENERAL ASSEMBLY

LEGISLATIVE RESEARCH COMMISSION
STATE LEGISLATIVE BUILDING
RALEIGH, NC 27601
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April XX, 2018

TO THE MEMBERS OF THE LEGISLATIVE RESEARCH COMMISSION:

Attached for your consideration is the report to the 2018 Regular Session of the
2017 General Assembly. This report was prepared by the Legislative Research
Commission's Committee on Private Process Servers (LRC)(2017), pursuant to G.S, 120-
30.17(1).

Senator Warren Daniel Representative Jonathan C, Jordan
Co-Chair Co-Chair
Co-Chairs

Commiltee on Private Process Servers (LRC)(2017)
Lepgislative Research Commission

Attachment Three
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LEGISLATIVE RESEARCH COMMISSION

COMMITTEE ON PRIVATE PROCESS
SERVERS (LRC)(2017)

NORTH CAROLINA GENERAL ASSEMBLY

REPORT TO THE

2018 SESSION
of the

- 2017 GENERAL ASSEMBLY
OF NORTH CAROLINA

APRIL, 2018



A LIMITED NUMBER OF COPIES OF THIS REPORT ARE AVAILABLE FOR
DISTRIBUTION THROUGH THE LEGISLATIVE LIBRARY

ROOM 500
LEGISLATIVE OFFICE BUILDING
RALEIGH, NORTH CAROLINA 27603-5925
TELEPHONE: (919} 733-9390
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PREFACE

The Legislative Research Commission, established by Article 6B of Chapter 120 of the
General Statutes, is the general purpose study group in the Legislative Branch of State
Government. The Commission is co-chaired by the President Pro Tempore of the Senate -
and the Speaker of the House of Representatives, or their designees, and has five additional
members appointed from each house of the General Assembly. Among the Commission's
duties is that of making or causing to be made, upon the direction of the General Assembly,
“such studies of and investigation inte governmental agencies and institutions and matters
of public policy as will aid the General Assembly in performing its duties in the most
efficient and effective manner” (G.S. 120-30.17(1)).

The Legislative Research Commission authorized the study of Private Process Servers
(LRC)2017), under authority of G.S. 120-30.17(1). The Committee was chaired by
Senator Warren Daniel and Representative Jonathan C. Jordan, Co-Chairs of the
Committee. The full membership of the Committee is listed under Committee
Membhership. A committee notebook containing the committee minutes and all information
presented to the committee will be filed in the Legislative Library by the end of the 2017-
2018 biennium.
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FINDINGS AND RECOMMENDATIONS

Finding #1 — Ambiguity in G.S, 42-29. Service of Summons.

The Committee on Private Process Servers has considered the speakers’ presentations
and materials presented on the different interpretations and applications of G.S. 42-29 and
the information obtained during question and answer sessions and discussions at the
committee meetings and finds the following:

* (.8, 42-29 addresses the service of summons in summary ejectment proceedings.
The third sentence reads as follows: “[T]he officer shalt make at least one visit to
the place of abode of the defendant within five days of the issuance of the summons,
but at least two days prior to the day the defendant is required to appear to answer
the complaint, excluding legal holidays, at a time reasonably calculated to find the
defendant at the place of abode to attempt personal delivery of service.”

» Based on the current wording and grammatieal structure of the third sentence in
(.5, 42-25, it is not clear if the “excluding legal holidays™ language applies only to
the two-day notice requirement for the defendant, or if it also relates to the “within
five days of the issuance of the summons” service requirement. Because of this
ambiguity, it is unclear how the five days should be computed.

* As evidenced by their presentations to the committee, the Apartment Association
of North Carolina (AANC) and the North Carolina Sheriff®s Association (NCSA)
are computing and applying the five-day service timeline in G.S. 42-29 differently.
The AANC is only excluding legal helidays when computing the time period. The
NCSA is excluding both legal holidays and weekends in its computations.

e The committee found that the ambiguity in G.S. 42-29 needs to be remedied to
facilitate its uniform application.

e The committee determined that the third sentence in G.8. 42-29 should be amended
to clarify that when computing and applying the five-day service requirement only
legal holidays when the courthouse is closed for transactions, and not weekends,
should be excluded.

Recommendation #1 — Clarify Ambiguity in G.8. 42-29. Service of Summons.

Based on the above findings, the Committee on Private Process Servers recommends
that G.S. 42-29 be amended to clarify the method of computation for the five-day service
requirement. Therefore, the Committee recommends that during the 2018 Regular Session,
the General Assembly enact legislation resolving ambiguous language currently found in
G.S. 42-29. (See Appendix D of Proposed Legislation [2017-TUz-2].)

Finding #2 — Ambiguity in G.S. 42-29, Service of Summons and_Allow Private Process
Servers to Serve Summary Ejectment Claims by Posting.
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Therefore, the Committee recommends that during the 2018 Regular Session, the General
Assembly enact legislation resolving ambiguous language currently found in G.S. 42-29
and legislation authorizing limited service of process by private process servers in
summary ejectment only claims. (See Appendix D of Proposed Legislation [2017-TUz-1].)
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Appendix B

COMMITTEE CHARGE

Private Process Servers — Study the safety and efficiency of the use of private process
servers in summary ejectment proceedings. In doing so, the Committee may consider the
following:

1. The percentage of North Carolina summary ejectment cases where each Sheriff
fails to effectuate service of process within the five-day period required by G.S, 42-
29;

2. The safety and efficiency of the use of private process servers in summary
ejectment proceedings in other states;

3. The safety and efficiency of the use of private process servers in those
circumstances where private process servers are already allowed under North
Carolina or Federal law; and '

4, The economic impact of delayed service of process in summary ejectment
proceedings.
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Appendix D

LEGISLATIVE PROPOSALS
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Appendix D
GENERAL ASSEMBLY OF NORTH CAROLINA

SESSION 2017

BILL DRAFT 2017-TUz-1 [v.10] (03/21)

(THIS IS A DRAFT AND IS NOT READY FOR INTRODUCTION)
03/28/2018 11:31:06 AM

Short Title:  Amend Sum Eject Service/Allow Process Server. {Public)

Sponsors:

Referred to;

A BILL TO BE ENTITLED

AN ACT TO ALLOW SUMMARY EJECTMENT CLAIMS TO BE SERVED BY A PRIVATE
PROCESS SERVER WHEN RETURNED UNEXECUTED; TO CLARIFY THE
CALCULATION OF TIMELINES WHEN SERVING A SUMMONS IN SUMMARY
EJECTMENT CASES; AND TO ALLOW THE PLAINTIFF IN A SUMMARY
EJECTMENT ONLY CLAIM TO UTILIZE A PRIVATE PROCESS SERVER IN
COUNTIES WITH POPULATIONS OF TWO HUNDRED THOUSAND OR GREATER,
AS RECOMMENDED BY THE LEGISLATIVE RESEARCH COMMISSION
COMMITTEE ON PRIVATE PROCESS SERVERS.

The General Assembly of North Carolina enacts:

SECTION 1. G.8. 1A-1, Rule 4¢(h1), reads as rewritten:
"Rule 4. Process.

(h1) Summons — When process returned unexecuted. If a proper officer returns a
summons or other process unexecuted, the plaintiff or his agent or attorney may cause service to
be made by anyone who is not less than 21 years of age, who is not a party to the action, and who
is not related by blood or marriage to a party to the aclion or to a person upon whom service is
to be made. Except-forelaimssevered-by-a-magistratepursuant-to-G-S-7A-203(bDthis This
subsectlon shall not apply to executlons pursuant to Article 28 of Chapter 1 orsummary

‘ f the General Statutes."
SECTION 2. G.S. 42-28 reads as rewritten:
"§ 42-28. Summons issued by clerk.

(a) When the lessor or his assignee files a complaint pursuant to G.S. 42-26 or 42-27, and
asks to be put in possession of the leased premises, the clerk of superior court shall issue a
summons requiring the defendant to appear at a certain time and place not to exceed seven days
from the issuance of the summons, excluding weekends and legal holidays, to answer the
complaint. The plaintiff may claim rent in arrears, and damages for the occupation of the
premises since the cessation of the estate of the lessee, not to exceed the jurisdictional amount
established by G.S. 7A-210(1), but if he omits to make such claim, he shall not be prejudiced
thereby in any other action for their recovery.

[(2)] In counties with 200.000 or more residents as of the most recent decennial federal
census, after the summons is issued, at the election of the plaintiff, the clerk shall do either of the

[ollowing:
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Appendix D
) Return ithe summons to 1he plaintifl for service by a process server pursuant
to G.S. 42-29%(b).
(2}  Forward the summons to the sheriff for service.

{€) If the magistrate severs the claim for monetary damages pursuant to G.S. 7A-223(b1

the plaintiff may extend the action in accordance with G.S. 1A-1. Rule 4(d)."
SECTION 3. G.S. 42-29 reads as rewritten:
"§ 42-29. Service of summons.

(&)  Service by officer. — The officer receiving the summons shall mail a copy of the
summaons and complaint to the defendant no later than the end of the next business day or as soon
as practicable at the defendant's last known address in a stamped addressed envelope provided
by the plaintiff to the action. The officer may, within {ive days of the issuance of the summons,
attempt to telephone the defendant requesting that the defendant either personally visit the ofTicer
to accept service, or schedule an appointment for the defendant to receive delivery of service
from the officer. II the officer does not attempt to telephone the defendant or the attempt is
unsuccessful or does not result in service to the defendant, the officer shall miake at least one visit
to the place of abode of the defendant within five days of the issuance of the summons, but at
least two days prior to the day the defendant is required to appear to answer the eomplaint
excludinglegal-helidays-complaint. The officer shall visit the place of abode of the defendant at
a timc reasonably calculated to find the defendant at the place of abode to attempt personal
delivery of service. He or she then shall deliver a copy of the summons together with a copy of
the complaint to the defendant, or leave copies thereof at the defendant's dwelling house or usual
place of abode with some person of suitable age and discretion then residing therein. 1f such
service cannot be made the officer shall affix copies to some conspicuous part of the premises
claimed and make due return showing compliance with this seetien- sybsection.

(b} Service by process server. — Only with respect to service for summary ejectiment
proceedings in counties with 200,000 or more residents as of the most recent decennial federal
census, a process server, who receives a copy of the summons and complaint from the plaintiff

ursuant to (.8, 42-28(b)}(1), may effectuate proper service upon a defendant solely for purposes
of summary ejectment by mailing a copy of the summons and complaint to the defendant no later
than the end of the next business day or as soon as practicable at the defendant's last known
address in a stamped addressed envelope provided by the plaintiff to the action. The process
server shall then deliver a copy of the summons topether with a copy of the complaint to the

defendant by affixing copies of same to some conspicuous part of the premises claimed and make

due return showing compliance with this subseclion in the Form of an aifidavit of service. Said

affidavit of service shall set forth the time, place, and manner by which the requirements set forth

herein were completed,
{c) Definition. — As used In this section, a "process server” shall be any person who is

hired by the plaintiff or plaintiff's agent or atiorney for the purpose of serving the symmons and

complaint for summary cjectment and who meets the requirements listed in G.S. 1A-1, Rule
4{b1).

(d} Computation of time. — Notwithstanding G.8. [A-1, Rule 6 and excepl for periods of
time involving the mailing of a copy of a summons and a complaint to the defendant by an officer,
when computing any period of time prescribed in subsection (a) of this section, the time shall be
computed by excluding only legal holidays when the courthouse is closed for transactions. "

SECTION 4. This act becomes effective October 1, 2018, and applies to actions for
summary ejectment in which the summons is issued by the clerk of superior court on or after that

date.
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