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Preface

This Cumulative Supplement to Replacement Volume 1A contains the general
laws of a permanent nature enacted at the 1971 and 1973 Sessions of the General
Assembly which are within the scope of such volume, and brings to date the anno-
tations included therein.

Amendments of former laws are inserted under the same section numbers ap-
pearing in the General Statutes, and new laws appear under the proper chapter
headings. Editors’ notes point out many of the changes effected Dby the amen-
datory acts.

Chapter analyses show new sections and also old sections with changed captions.
An index to all statutes codified herein appears in Replacement Volumes 4B, 4C
and 4D and the 1973 Supplements thereto.

A majority of the Session Laws are made effective upon ratification but a few
provide for stated effective dates. If the Session Law makes no provision for an
effective date, the law becomes effective under G.S. 120-20 “from and after
thirty days after the adjournment of the session” in which passed. All legislation
appearing herein became effcctive upon ratification, unless noted to the contrary in
an editor’s note or an effective date note.

Beginning with the opinions issued by the North Carolina Attorney General on
July 1, 1969, any opinion which construes a specific statute will be cited as an an-

notation to that statute. For a copy of an opinion or of its headnotes write the
Attorney General, P.O. Box 629, Raleigh, N.C. 27602.

The members of the North Carolina Bar are requested to communicate any de-
fects they may find in the General Statutes or in this Supplement and any sugges-
tions they may have for improving the General Statutes, to the Department of
Justice of the State of North Carolina, or to The Michie Company [Law Publishers,
Charlottesville, Virginia.
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Scope of Volume

Statutes:

Permanent portions of the general laws enacted at the 1971 and 1973 Sessions of
the General Assembly affecting Chapters 1 through 1B of the General Statutes.

Annotations:

Sources of the annotations :

North Carolina Reports volumes 275 (p. 342)-283 (p. 588).

North Carolina Court of Appeals Reports volumes 5 (p. 228)-18 (p. 351).
Federal Reporter 2nd Series volumes 410 (p. 449)-476 (p. 656).

Federal Supplement volumes 298 (p. 1201)-336.

United States Reports volumes 394 (p. 576)-411 (p. 525).

Supreme Court Reporter volumes 89 (2152)-93 (p. 2788).

North Carolina Law Review volumes 47 (p. 732)-49 (p. 1006,

Wake Forest Intramural Law Review volume 6 (p. 568).

Opinions of the Attorney General.






The General Statutes of North Carolina
1973 Cumulative Supplement

VOLUME 1A

Chapter 1.

Civil Procedure.

SUBCHAPTER II. LIMITATIONS.

Article 4.
Limitations, Real Property.
Sec.

1-42.2. Certain additional ancient mineral
claims extinguished; oil, gas and
mineral interests to be recorded
and listed for taxation.

SUBCHAPTER V. COMMENCEMENT
OF ACTIONS.

Article 8.
Summons.

1-92, 1-93. [Repealed.]
1-98.1 to 1-98.4. [Repealed.]
1-99.1 to 1-99.4. [Repealed.]

1-105. Service upon nonresident drivers of
motor vehicles and upon the per-
sonal representatives of deceased
nonresident drivers of motor ve-
hicles.

1-105.1. Service on residents who estab-
lish residence outside the State
and on residents who depart
from the State.

SUBCHAPTER VII. PRETRIAL
HEARINGS; TRIAL AND ITS
INCIDENTS.

Article 19.

Trial
1-183.1. Effect on counterclaim of dismissal
as to plaintiff's claim.

SUBCHAPTER VIII. JUDGMENT.
Article 23.

Judgment.
1-233. Docketed and indexed; held as of
first day of session.

1-236. [Repealed.]
1-244. [Repealed.]

SUBCHAPTER IX. APPEAL.

Article 27.
Appeal.
Sec.
1-277. Appeal from superior or district

court judge.

1-281. Appeals from judgments not in ses-
sion,

1-299 to 1-301. [Repealed.]

SUBCHAPTER X. EXECUTION.
Article 29A.
Judicial Sales.

Part 1. General Provisions.

1-339.3. Application of Article to sale or-
dered by clerk; by judge; author-
ity to fix procedural details.

1-339.3A. Judge or clerk may order public
or private sale.
Article 31.

Supplemental Proceedings.

1-352.1. Interrogatories to discover assets.
1-352.2. Additional method of discovering
assets.

SUBCHAPTER XIII. PROVISIONAL
REMEDIES.
Article 35.
Attachment.
Part 7. Attachments in Justice of the
Peace Courts.
1-440.47 to 1-440.56. [Repealed.]
Part 8. Attachment in Other
Inferior Courts.
1-440.57. [Repealed.]

Article 36.
Claim and Delivery.
1-474.1. Notice of hearing; waiver;
missible form of notice
waiver.
1-484.1. Remedy not exclusive.

per-
and



§ 1-1
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SUBCHAPTER XIV. ACTIONS IN
PARTICULAR CASES.

Article 43A.

Adjudication of Small Claims in
Superior Court.
Sec.

1-539.3 to 1-539.8. [Repealed.]
SUBCHAPTER XV. INCIDENTAL
PROCEDURE IN CIVIL
ACTIONS.
Article 44.
Compromise.
1-540.3. Advance payments.
Article 45.
Arbitration and Award.
1-544 to 1-567. [Repealed.]
Article 45A.

Arbitration and Award.

Short title.

Arbitration agreements made
valid, irrevocable and enforce-
able; scope.

GENERAL STATUTES OF NORTH CAROLINA

§ 1-13

Sec.

1-567.3. Proceedings to compel or stay
arbitration.

1-567.4. Appointment of arbitrators by
court.

1-567.5. Majority action by arbitrators.

1-567.6. Hearing.

1-567.7. Representation by attorney.

1-567.8. Witnesses; subpoenas; deposi-
tions.

1-567.9. Award.

1-567.10. Change of award by arbitrators.

1-567.11. Fees and expenses of arbitration.

1-567.12. Confirmation of an award.

1-567.13. Vacating an award.

1-567.14. Modification or correction of
award.

1-567.15. Judgment or decree on award.

1-567.16. Applications to court,

1-567.17. Court; jurisdiction.

1-567.18. Appeals.

1-567.19. Article not retroactive.

1-567.20. Uniformity of interpretation.

SUBCHAPTER I. DEFINITIONS AND GENERAL PROVISIONS.

ARTICLE 1.

Definitions.

§ 1-1. Remedies.

References to Superior Court Deemed to
Refer Also to District Court. — Following
the provisions of § 7A-193, the references
in Chapter 1 of the General Statutes to the

superior court are deemed to refer also to
the district court. Boston v. Freeman, 6
N.C. App. 736, 171 S.E.2d 206 (1969).

§ 1-7. When court means clerk.—In the following sections which confer
jurisdiction or power, or impose duties, where the words “superior court,” or
“court,” in reference to a superior court are used, they mean the clerk of the
superior court, unless otherwise specially stated, or unless reference is made to
a regular session of the court, in which cases the judge of the court alone is
meant. (C. C. P., s. 9; Code, s. 132; Rev., s. 352; C. S., s. 397: 1971, c. 381,

s. 12.)

Editor’s Note—The 1971 amendment,
effective Oct. 1, 1971, substituted ‘ses-
sion’’ for ‘“term.”

ARTICLE 2.

General Provisions.

§ 1-11. How party may appear.

Editor’s Note.—For note on the right to
defend pro se, see 48 N.C.L.. Rev. 678
(1970).

§ 1-13. Jurisdiction of clerk.—The clerk of the superior court has juris-
diction to hear and decide all questions of practice and procedure and all other

8



§ 1-15 1973 CUMULATIVE SUPPLEMENT § 1-15
matters over which jurisdiction is given to the superior court, unless the Judge of
the court or the court at a regular session is expressly referred to. (C. C. P., s.
108; Code, s. 251 ; Rev., s. 358; C. S., s. 403: 1971, c. 381, s. 12.)
EdltO!‘S Note.—
The 1971 amendment, effective Oct. 1,
1971, substituted ‘“session” for “term.”

SUBCHAPTER II. LIMITATIONS.
ARTICLE 3.
Limitations, General Provisions.

§ 1-15. Statute runs from accrual of action.—(a) Civil actions can
only be commenced within the periods prescribed in this Chapter, after the cause
of action has accrued, except where in special cases a different limitation is pre-
scribed by statute.

(b) Except where otherwise provided by statute, a cause of action, other than
one for wrongful death, having as an essential element bodily injury to the person
or a defect in or damage to property which originated under circumstances mak-
ing the injury, defect or damage not readily apparent to the claimant at the time
of its origin, is deemed to have accrued at the time the injury was discovered by
the claimant, or ought reasonably to have been discovered by him, whichever
event first occurs; provided that in such cases the period shall not exceed 10
years from the last act of the defendant giving rise to the claim for relief. (C. C.

P., s. 17; Code, s. 138: Rev., s. 360; C. S.,

1157, s. 1.)

Editor’s Note.—

The 1971 amendment redesignated the
former section as subsection (a), and added
subsection (b).

Session Laws 1971, c. 1157, s. 2, provides:
“This act shall become effective upon rati-
fication and shall not affect pending litiga-
tion.”

For note on when a cause of action ac-
crues for limitations purposes in medical
malpractice—the discovery rule, see 6
Wake Forest Intra. L. Rev. 532 (1970).

The purpose of a statute of limitations is
to afford security against stale demands,
not to deprive anyone of his just rights by

lapse of time. Congleton v. City of
Asheboro, 8 N.C. App. 571, 174 S.E.2d 870
(1970).

Statutes of limitations are inflexible and
unyielding. They operate inexorably with-
out reference to the merits of plaintiff’s
cause of action. They are statutes of repose,
intended to require that litigation be initi-
ated within the prescribed time or not at
all. Congleton v. City of Asheboro, 8 N.C.
App. 571, 174 S.E.2d 870 (1970).

The court has no discretion when con-
sidering whether a claim is barred by the
statute of limitations. A judge may not, in
his discretion, interfere with the wvested
rights of a party where pleadings are con-
cerned. Congleton v. City of Asheboro, 8
N.C. App. 571, 174 S.E.2d 870 (1970).

s. 405; 1967, ch. 954, s. 3; 1971, c.

Right of Defendant to Rely on Statute as
a Defense.—The statute of limitations oper-
ates to vest a defendant with the right to
rely on the statute of limitations as a de-
fense. Congleton v. City of Asheboro, 8
N.C. App. 571, 174 S.E.2d 870 (1970).

Burden of Proof on Plaintiff When Stat-
ute Pleaded. — The statute of limitations
having been pleaded, the burden is on the
plaintiff to show that his cause of action
against the defendant accrued within three
years prior to the institution of the suit.
State v. Cessna Aircraft Corp., 9 N.C. App.
557, 176 S.E.2d 796 (1970).

Cause of Action for Negligent Injury
Ordinarily Accrues When Wrong Com-
mitted.—

In accord with original. See Ford Motor
Credit Co. v. Minges, 473 F.2d 918 (4th
Cir. 1973).

A suit does not involve an “injury to the
person or rights of another” until plaintiff
is hurt. Stell v. Firestone Tire & Rubber
Co., 306 F. Supp. 17 (W.D.N.C. 1969).

Action for Injuries Resulting from Ac-
cident Caused by Defective Tire.—Where
plaintiff brought action for injuries suffered
in an accident allegedly caused by failure
of a tire, it was held that there was no
“injury” and no basis for action and the
statute did not begin to run until the wreck
occurred. Stell v. Firestone Tire & Rubber
Co., 306 F. Supp. 17 (W.D.N.C. 1969). See



§ 1-17 GENERAL STATUTES OF NORTH (CAROLINA § 1-22

new subsection (b) of this section, added Mower.—Where a buyer purchased a lawn
by the 1971 amendment. mower allegedly defective in design as well

Action for Damages Caused by Negli- as in manufacture, the statute of limitations
gent Manufacture, etc., of Heating and commenced to run on the date of the sale
Cooling System.—A cause of action to re- of the lawn mower to the buyer, and not

cover damages for the destruction of plain- on the date on which his eye was injured.
tiffs’ home by fire allegedly caused by the Green v. M.T.D. Prod., Inc., 449 F.2d
negligent manufacture and installation of 757 (4th Cir. 1971), decided prior to the
a heating and cooling system in the home 1971 amendment to this section.

accrued and the statute of limitations be- Quoted in Brewer Equip. Co., 17 N.C.
gan to run on the day the delivery of the App. 489, 195 S.E.2d 54 (1973).

defective equipment was completed. Sellers Cited in Bradley v. Lewis Motors, Inc.,

v. Friedrich Refrigerators, Inc., 283 N.C. 12 N.C. App. 685, 184 S.E.2d 397 (1971);

79, 194 S.E.2d 817 (1973), wherein action Employers Commercial Union Co. of

was instituted before the effective date of America v. Westinghouse FElec. Corp., 15

subsection (b) of this section. N.C. App. 406, 190 S.E.2d 364 (1972).
Injury to Buyer of Defective Lawn

§ 1-17. Disabilities.—A person entitled to commence an action, except
for a penalty or forfeiture, or against a sheriff or other officer for an escape, who
is at the time the cause of action accrued either—

(1) Within the age of 18 years; or

(2) Insane;or

(3) Imprisoned on a criminal charge, or in execution under sentence for a

criminal offense ;
may bring his action within the times herein limited, after the disability is re-
moved, except in an action for the recovery of real property, or to make an
entry or defense founded on the title to real property, or to rents and services
out of the same, when he must commence his action, or make his entry, within
three years next after the removal of the disability, and at no time thereafter.
(C. C. P, ss. 27, 142; Code, ss. 148, 163; 1899, c. 78; Rev.,s. 362; C. S., s. 407 ;
1971,¢. 1231, 5 1.)
Cross Reference.—As to effect of lower- Real FEstate Part I: How the Present Sys-

ing age of majority from 21 to 18 upon ap- tem Functions,” see 49 N.C.L. Rev. 413
plicability of statute of limitations tolled  (1971).

for infancy, see § 48A-3. Cited in Hanes Dye & Finishing Co. v.
Editor’s Note.— Caisson Corp., 309 F. Supp. 237 (M.D.N.C.
The 1971 amendment substituted “18” for  1970); Brantley v. Dunstan, 10 N.C. App.

“twenty-one” in subdivision (1). 706, 179 S.E.2d 878 (1971).

For article “Transferring North Carolina

§ 1-21. Defendant out of State: when action begun or judgment
enforced.
Editor’s Note.— Cited in Miller v. Perry, 456 F.2d 63 (4th

For note on choice of law rules in North Cir. 1972).
Carolina, see 48 N.C.L. Rev. 243 (1970).

o

§ 1-22. Death before limitation expires; action by or against execu-
tor.

I. GENERAL CONSIDERATION. tration upon the estate of the claimant
This section makes a distinction between  should be counted because the law does
claims in favor of a decedent’s estate and not encourage remissness in those entitled
claims against a decedent’s estate. The to administration. Ingram v. Garner, 16
former must be brought within one year N.C. App. 147, 191 S.E.2d 390 (1972).
of death, while the latter, within one year
of letters testamentary or administration. II. DEATH OF CREDITOR.
Ingram v. Garner, 16 N.C. App. 147, 191 Construction upon Section.—
S.E.2d 390 (1972). In accord with 2nd paragraph in original.
The reason for this distinction is that the See Ingram v. Garner, 16 N.C. App. 147,
time during which there was no adminis- 191 S.E.2d 390 (1972).

10



§ 1-26

III. DEATH OF THE DEBTOR.

This section is an enabling, not a dis-
abling, statute; if at the time of the death
of the debtor the claim is not barred, action
may be brought within one year after the
grant of letters to the personal representa-
tive in those cases which, in regular course,
but for the interposition of this section, the
claim would become barred in less time
than one year from such grant. Ingram v.
Garner, 16 N.C. App. 147, 191 S.E.2d 390
(1972).

This section was not intended to be a
restriction on the statute of limitations so
that a claim should become barred by the
lapse of a year from the grant of letters,
where, in regular course, but for this sec-

1973 CUMULATIVE SUPPLEMENT

§ 1-38

tion, it would not be barred until a later
date. Ingram v. Garner, 16 N.C. App. 147,
191 S.E.2d 390 (1972).

In counting the time of the statute of
limitations, where the debtor is deceased,
the time from his death until the appoint-
ment of the personal representative is not
included, provided that the estate is ad-
ministered within 10 years after the death.
Ingram v. Garner, 16 N.C. App. 147, 191
S.E.2d 390 (1972).

A county’s general claim against the
estate of a recipient of old age assistance
to recover for such assistance is governed

by this section. Mecklenburg County wv.
Lee, 18 N.C. App. 239, 196 S.E.2d 814
(1973).

§ 1-26. New promise must be in writing.

II. ACKNOWLEDGMENT OR NEW
PROMISE.

Statute Not Tolled Absent Writing.—
The running of the statute of limitations
is not tolled by the promise of defendant
to pay, where there is neither allegation
nor evidence of any writing required by
this section to repel the bar of the statute

Action Based on Failure of Equipment to
Conform to Original Warranty.—The stat-
ute providing that a new promise must be
in writing and signed by the party to be
charged in order to start the running of the

statute of limitations, is inapplicable where
the plaintiff's action was based upon the
failure of the equipment to conform with

of limitations in an action on a contract. the original warranty and not upon any
Lattimore v. Powell, 15 N.C. App. 522, new promise by the seller. Styron wv.
190 S.E.2d 288 (1972). Loman-Garrett Supply Co., 6 N.C. App.
675, 171 S.E.2d 41 (1969).

§ 1-30. Applicable to actions by State.

Statutes of Limitations Are Not Appli- Gill, State Treasurer, 42 N.CA.G. 49
cable against the State in Escheats.—See (1972).
opinion of Attorney General to Mr. Edwin

ARTICLE 4.

Limitations, Real Property.
§ 1-36. Title presumed out of State.

This section makes it unnecessary to
prove the sovereign has parted with its
title when not a party to the action. King
v. Lee, 9 N.C. App. 369, 176 S.E.2d 394
(1970).

When Title Out of State Presumed.—In
a condemnation proceeding, where the
question of ownership was essentially an
action between individual litigants, and the
State, although a party for purposes of

condemnation, claimed title only by virtue
of the condemnation and not otherwise, the
presumption is that title is out of the State.
State v. Johnson, 278 N.C. 126, 179 S.E.2d
371 (1971).

No Presumption in Favor of One Party
or the Other.—

In accord with original. See Campbell
v. Mayberry, 12 N.C. App. 469, 183 S.E.2d
867 (1971).

§ 1-38. Seven years possession under color of title. — (a) When a
person-or those under whom he claims is and has been in possession of any real
property, under known and visible lines and boundaries and under color of title, for
seven years, no entry shall be made or action sustained against such possessor
by a person having any right or title to the same, except during the seven years
next after his right or title has descended or accrued, who in default of suing
within that time shall be excluded from any claim thereafter made; and such
possession, so held, is a perpetual bar against all persons not under disability:



§ 1-38 GENERAL STATUTES OF NORTH CAROLINA § 1-38

Provided, that commissioner’s deeds in judicial sales and trustee’s deeds under
foreclosure shall also constitute color of title.
(b) If,

(1) The marking of boundaries on the property by distinctive markings on
trees or by the implacement of visible metal or concrete boundary
markers in the boundary lines surrounding the property, such markings
to be visible to a height of 18 inches above the ground, and

(2) The recording of a map prepared from an actual survey by a surveyor
registered under the laws of North Carolina, in the book of maps in
the office of the register of deeds in the county where the real property
is located, with a certificate attached to said map by which the surveyor
certifies that the boundaries as shown by the map are those described
in the deed or other title instrument or proceeding from which the
survey was made, the surveyor’s certificate reciting the book and page
or file numher of the deed, other title instrument or proceeding from
which the survey was made,

then the listing and paying of taxes on the real property marked and for which a
survey and map have been certified and recorded as provided in suhdivisions (1)
and (2) above shall constitute prima facie evidence of possession of real property
under known and visible lines and boundaries; provided, that certificates in ac-
cordance with the foregoing may be affixed to maps presently recorded and thus
comply with this statute.

(c) Maps recorded prior to October 1, 1973 shall qualify as if they had heen
certified as herein provided if said maps can be proven to conform to the boundary
lines on the ground and to conform to instruments of record conveving the land
which is the subject matter of the map, to the person whose name is indicated on

said recorded map as the owner thereof. Maps recorded after October 1, 1973 bh’l“

comply with the provisions for a certificate as hereinbefore set forth. (C. C. P,

20: Code, s. 141 ; Rev., s. 382; C. S., s. 428; 1963, c. 1132: 1973, c. 250.)

I. GENERAL NOTE ON ADVERSE obvious that it might mislead a man of
POSSESSION. ordinary capacity, it is color of title for

the land disposed of therein. Watson v.

A. General Consideration.
gk SRrddsuaEan Chilton, 14 N.C. App. 7. 187 S.E.2d 482

Editor’s Note.— il g

Phe $O7 P Hective O (1972).

i IR S B S SRR Effect of Holding Portion of Land, etc.—
19,‘3’ deglgnated the fo'rmer provisions of When one enters upon a tract of land and
t_hlbs setc_tlon §S suctl)secnon (a) and added ,qq0pg his ownership of the whole under an
subsections (b) and (c). instrument which constitutes color of title,

For article “Transferring North Carolina the law will extend his occupation of a por-
Real Estate Paf,t I: How the Present 8ys~ s ¢hereof ‘to the outer bownds of his
tem Functions,” see 49 N.C.L. Rev. 413 deed—provided no part of the premises is
(l%zelf%ﬁition— held advers_ely by'/anothel:. His exclusive

. ) .. possession, if continued uninterruptedly for

In ac_cord with 1st paragrapll.m 0r1g1:1;1_1.. seven vears, will ripen title to all the land
Sge Price ¥ Tomrich Covr'p., 275 N.C. 385, embraced within the deed. Price v. Tomrich
167 S.E.2d 766 (1969); Wilson County Bd. Corp., 275 N.C. 385, 167 S.E.2d 766 (1969).

2 7l N &g v 4 . . .
of Ld”c; v. Lamm, 276 N.C. 487, 173 S.E.2d Where the title deeds of two rival claim-
281 (1970); Barringer v. Weathington, 11 ants lap, etc.—

I\Tch App. 618, 182 S'lf"gd 239 (19‘1); . In accord with 1st paragraph in original.
gre. must be known and visible g, Price v. Tomrich Corp., 275 N.C. 385,
boxn aries, e]tc_-—_ 167 S.E.2d 766 (1969).
) party clann‘mg unde.r adverse posses- When a portion of a boundary of a junior
sion must show possession under kvnmvn grant laps on a superior title to mature a
and visible boundaries. Barringer v. Weath- i)« under the junior grant, there must be
; 7 : P ;
1ng£on. 11 N.C. App. 618, 182 S.E2d 289 shown adverse and exclusive possession of
(1971). . the lappage, or the law will presume pos-
Color of title, etc.— session to be in the true owner as to all

Where a will is defectively probated, that portion of the lappage not actually
but the defect in the probate is not so occupied by the junior claimant. Price v.

12



§ 1-38

Tomrich Corp., 275 N.C. 385, 167 S.E.2d
766 (1969).

When a junior grant incorporates a por-
tion of a senior grant it is not necessary for
the junior grantee claiming title by seven
years’ adverse possession under color to
show that the boundaries of the lappage
were visible on the ground, although the
claimant must establish the required ad-
verse possession within those lines. Price v.
Tomrich Corp., 275 N.C. 385, 167 S.E.2d
766 (1969).

Claim under Void Devise Is Not Ad-
verse.—Where one enters into possession
of lands claiming as a devisee under a will,
and the devise is void, he does not claim
adversely but rather permissively or mis-
takenly. Watson v. Chilton, 14 N.C. App.
7. 187 S.E.2d 482 1972).

B. Character of Possession.
Possession Must Be Actual, etc.—

In order for adverse possession to ripen
title in the possessor, the possession must
be actual, open, hostile, exclusive and con-
tinuous. Campbell v. Mayberry, 12 N.C.
App. 469, 183 S.E.2d 867 (1971).

In an action to quiet title to realty, a
plaintiff may acquire title to the disputed
property by adverse possession only if the
jury is satisfied that the acts of ownership
described by the witnesses constitute open,
notorious and adverse possession. Camp-
bell v. Mayberry, 12 N.C. App. 469, 183
S.E.2d 867 (1971).

The possession of one tenant in com-
mon, etc.—

The possession of one tenant in common
is presumed to be the possession of all
tenants. Watson v. Chilton, 14 N.C. App.
7, 187 S.E.2d 482 (1972).

Possession by Parent against Child.—In
order that a possession by a parent against
a child, or vice versa, may become adverse,
the owner must have had some clear,
definite, and unequivocal notice of the ad-
verse claimant’s intention to assert an
exclusive ownership in himself. Watson v.
Chilton, 14 N.C. App. 7. 187 S.E.2d 482
(1972).

Continuity and Duration.—

To claim adverse possession, there must
be a continuous possession of public notori-
ety. Occasional entries upon the land will
not serve, for they may either be not ob-
served, or if observed, may not be con-
sidered as the assertion of rights. Price v.
Tomrich Corp., 275 N.C. 385, 167 S.E.2d
766 (1969).

Adverse possession is denoted by the
exercise of acts of dominion over the land
in making the ordinary use and taking the

1973 CUMULATIVE SUPPLEMENT
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ordinary profits of which it is susceptible,
such acts to be so repeated as to show that
they are done in the character of owner,
ana not merely as an occasional trespasser.
Price v. Tomrich Corp., 275 N.C. 385, 167
S.E.2d 766 (1969).

Cutting Timber or Pulpwood. — When
cutting timber or pulpwood is relied upon
to show adverse possession it must be kept
up with such frequency and regularity as to
give notice to the public that the party cut-
ting or having it cut is claiming the land as
his own. Price v. Tomrich Corp., 275 N.C.
385, 167 S.E.2d 766 (1969).

Giving permission to hunt, like the pay-
ment of taxes, is evidence of an adverse
claim, but is not possession. Price v. Tom-
rich Corp., 275 N.C. 385, 167 S.E.2d 766
(1969).

II. NOTE TO SECTION 1-38.

Color of Title Defined.—

Color of title is generally defined as a
written instrument which purports to con-
vey the land described therein but fails to
do so because of a want of title in the
grantor or some defect in the mode of
conveyance. Price v. Tomrich Corp., 275
N.C. 385, 167 S.E.2d 766 (1969).

A deed is color of title, but color of title
is not sufficient to make a prima facie case
of title. King v. Lee, 9 N.C. App. 369, 176
S.E.2d 394 (1970).

The color of title must be strengthened
by possession, which must be open, notori-
ous, and adverse for a period of seven
vears. King v. Lee, 9 N.C. App. 369, 176
S.E.2d 394 (1970).

Nothing Must Be Left to Conjecture. —
In proving title by continuous, open and
adverse possession of land under color of
title for seven years, nothing must be left
to conjecture. Price v. Tomrich Corp., 275
N.C. 385, 167 S.E.2d 766 (1969).

Sufficiency of Paper to Constitute Color
—Valid Deed.—

A valid deed—a muniment of title—may
also serve as color of title. Price v. Tomrich
Corp., 275 N.C. 385, 167 S.E.2d 766 (1969).

Same — Deed Describing Contiguous
Land Not Owned by Vendor.—When the
description in a deed embraces not only
land owned by the grantor but also contigu-
ous land which he does not own, the instru-
ment conveys the property to which grantor
had title and constitutes color of title to
that portion which he does not own. Price
v. Tomrich Corp., 275 N.C. 385, 167 S.E.2d
766 (1969).

Character of Possession, etc.—

Regardless of whether his claim is under
color of title for seven years or under claim
of right, without color of title, for 20 years,
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the claimant must show his possession to
have been actual, open, visible, notorious,
continuous and hostile to the true owner’s
title and to all persons for the full statu-
tory period. Watson v. Chilton, 14 N.C.
App. 7, 187 S.E.2d 482 (1972).

Possession of Vendee of Part of Tract

Does Not Inure to Benefit of Vendor. —
Where the purchase is of part of a tract of
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land, the vendee’s possession will not inure
to the benefit of the vendor as to the re-
mainder of the tract for the purpose of
showing possession of the tract by the
vendor. Price v. Tomrich Corp., 275 N.C.
285, 167 S.E.2d 766 (1969).

Cited in McRorie v. Shinn, 11 N.C. App.
181 S.F.2d 773 (1971).

1Y
1 )

§ 1-39. Seizing within twenty years necessary.

Same—Section Construed with § 1-42.—

This section and § 1-42 are to be con-
strued together. Campbell v. Mayberry, 12
N.C. App. 469, 183 S.E.2d 867 (1971).

Deed as Evidence of Possession. — The
offer of a deed dated in 1935, together with
evidence identifying the land described
therein, constituted prima facie evidence of
plaintiff's possession of the described lands
within the time required by law to main-
tain an action for the recovery or pos-

session of real property. Woodard v.
Marshall, 14 N.C. App. 67, 187 S.E.2d 430
(1972).

Stipulation that Plaintiff Possessed

Premises Does Not Concede that Plaintiff
Has Good Title.—A defendant may stipu-
late that a plaintiff is entitled to prosecute
his action to recover realty because he has
been possessed of the premises in question
within 20 years before the commencement
of the action without conceding that the
plaintiff has good title to the property or
is presently entitled to possession. Camp-
bell v. Mayberry, 12 N.C. App. 469, 183
S.E.2d 867 (1971).

Cited in McRorie v. Shinn, 11 N.C. App.
475, 181 S.E.2d 773 (1971); Barringer v.
Weathington, 11 N.C. App. 618, 182 S.E.2d
239 (1971).

§ 1-40. Twenty years adverse possession.

Editor’s Note.—

For article on recent developments in
North Carolina law of eminent domain, see
48 N.C.I.. Rev. 767 (1970). For article
“Transferring North Carolina Real Estate
Part I: How the Present System Funec-
tions,” see 49 N.C.L.. Rev. 413 (1971).

Character of Possession. — In order for
adverse possession to ripen title in the
possessor, the possession must be actual,
open, hostile, exclusive and continuous.
Campbell v. Mayberry, 12 N.C. App. 469,
183 S.E.2d 867 (1971).

In an action to quiet title to realty, a
plaintiff may acquire title to the dispurted
property by adverse possession only if the
jury is satisfied that the acts of ownership
described by the witnesses constitute open,
notorious and adverse possession. Campbell
v. Mayberry, 12 N.C. App. 469, 183 S.E.2d
867 (1971).

Entry into Possession with Permission of
Owner.—If a person enters into possession
of a piece of land with the permission of the
owner, such possession would not be ad-
verse unless and until the plaintiff dis-
claimed such arrangement and made the
owner aware of such disclaimer or dis-
claimed the arrangement in such manner as

14

to put the owner on notice that the person
was no longer using the land by permission
but was claiming it as absolute owner. Wil-
son County Bd. of Educ. v. Lamm, 276
N.C. 487, 173 S.E.2d 281 (1970).

Purchase of Adverse Claim.-—A party is
not bound to admit, and does not neces-
sarily admit, title in another because he
prefers to get rid of that other’s claim by
purchasing it. He has a right to quiet his
possession and protect himself from litiga-
tion in any lawful mode that appears to him
most advantageous or desirable. To hold
otherwise would compel him to litigate ad-
verse claims, or, by buying one, forego any
right to claim the benefit of the statute of
limitations as to all others. The acts and
declarations of the possessor may, doubt-
less, be given in evidence with a view of
showing the character of his claim, but
whether the possession is adverse or not is
a question for the jury to determine upon
all the evidence. Wilson County Bd. of
Educ. v. Lamm, 276 N.C. 487, 173 S.E.2d
281 (1970).

Cited in Hoyle v. City of Charlotte, 276
N.C. 292, 172 S.E.2d 1 (1970); McRorie v.
Shinn, 11 N.C. App. 475, 181 S.E.2d 773
(1971).
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§ 1-42. Possession follows legal title; severance of surface and sub-

surface rights.

Editor’s Note.—

For article “Transferring North Carolina
Real Estate Part I: How the Present Sys-
tem Functions,” see 49 N.C.L. Rev. 413
(1971).

Deed as Evidence of Possession. — The
offer of a deed dated in 1935, together with
evidence identifying the land described
therein, constituted prima facie evidence of
plaintiff’s possession of the described lands
within the time required by law to main-
tain an action for the recovery or posses-
sion of real property. Woodard v. Mar-
shall, 14 N.C. App. 67, 187 S.E.2d 430
(1972).

Construed with § 1-39.—

of 30 years by a party seeking possession
thereof is prima facie evidence that such
party has been in possession of the real
estate within 20 years next preceding the
institution of the action, as required by §
1-39, and thus has standing to maintain his
action. It does not mean that a party may
meet the burden of proving title simply by
basing his claim on an instrument recorded
at least 30 years before the institution of
his action. That burden must still be met.
Campbell v. Mayberry, 12 N.C. App. 469,
183 S.E.2d 867 (1971).

Burden and Sufficiency of Proof.—

When both parties claim title to land,
and each seeks an adjudication that he is

the owner and entitled to possession of the
disputed property, each has the burden of
establishing his title. Campbell v. May-
berry, 12 N.C. App. 469, 183 S.E.2d 867
(1971).

This section and § 1-39 are to be con-
strued together. Campbell v. Mavberry,
12 N.C. App. 469, 183 S.E.2d 867 (1971).

This section, when construed with § 1-39,
simply means that proof of a connected
chain of title to real estate for a period

§ 1-42.1. Certain ancient mineral claims extinguished.
Editor’s Note.— see 49 N.C.L. Rev. 413

For article “Transferring North Carolina
Real Estate Part I: How the Present Sys-

§ 1-42.2. Certain additional ancient mineral claims extinguished;
oil, gas and mineral interests to be recorded and listed for taxation.—

(a) Where it appears on the public records that the fee simple title to any oil, gas
or mineral interests in an area of land has been severed or separated from the
surface fee simple ownership of such land and such interest is not in actual course
of being mined, drilled, worked or operated, or in the adverse possession of another,
or that the record titleholder of any such oil, gas or mineral interests has not
listed the same for ad valorem tax purposes in the county in which the same is
located for a period of 10 years prior to January 1, 1971, any person, having the
legal capacity to own land in this State, who has on September 1, 1971 an un-
broken chain of title of record to such surface estate of such area of land for at
least 50 years and provided such surface estate is not in the adverse possession
of another, shall be deemed to have a marketable title to such surface estate as
provided in the succeeding subsections of this section, subject to such interests
and defects as are inherent in the provisions and limitations contained in the muni-
ments of which such chain of record title is formed.

(b) Such marketable title shall be held by such person and shall be taken by
his successors in interest free and clear of any and all such fee simple oil, gas or
mineral interests in such area of land founded upon any reservation or exception
contained in an instrument conveying the surface estate in fee simple which was
executed or recorded at least 50 but not more than 56 years prior to September 1,
1971, and such oil, gas or mineral interests are hereby declared to be null and
void and of no effect whatever at law or in equity : Provided, however, that any
such fee simple oil, gas or mineral interest may be preserved and kept effective
by recording within two years after September 1, 1971, a notice in writing duly
sworn to and subscribed before an official authorized to take probate by G.S. 47-1,
which sets forth the nature of such oil, gas or mineral interest and gives the book
and page where recorded. Such notice shall be probated as required for registra-
tion of instruments by G.S. 47-14 and recorded in the office of the register of
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tem Functions,”
(1971).
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deeds of the county wherein such area of land, or any part thereof lies, and in the
book therein kept or provided under the terms of G.S. 1-42 for the purpose of
recording certain severances of surface and subsurface land rights, and shall state
the name and address of the claimant and, if known, the name of the surface
owner and also contain either such a description of the area of land involved as to
make said property readily located thereby or due incorporation by reference of
the recorded instrument containing the reservation or exception of such oil, gas
or mineral interest. Such notice may be made and recorded by the claimant or by
any other person acting on behalf of any claimant who is either under a disability,
unable to assert a claim on his own behalf, or one of a class but whose identity
cannot be established or is uncertain at the time of filing such notice of claim for
record.

(c) This section shall be construed to effect the legislative purpose of facilitating
land title transactions by extinguishing certain ancient oil, gas or mineral claims
unless preserved by recording as herein provided. The oil, gas or mineral claims
hereby extinguished shall include those of persons whether within or without the
State, and whether natural or corporate, but shall exclude governmental claims,
State or federal, and all such claims by reason of unexpired oil, gas or mineral

(d) Within two years from November 1, 1971, all oil, gas or mineral interests
in lands severed or separated from the surface fee simple ownership must be listed
for ad valorem taxes and notice of such interest must be filed in writing in the
manner provided by G.S. 1-42.2(b) and recorded in the local registry in the book
provided by G.S. 1-42, to be effective against the surface fee simple owner or
creditors, purchasers, heirs or assigns of such owner. Subsurface oil, gas and
mineral interests shall be assessed for ad valorem taxes as real property and such
taxes shall be collected and foreclosed in the manner authorized by Chapter 105
of the General Statutes of North Carolina. The board of county commissioners
shall publish a notice of this subsection in a newspaper published in the county
or having general circulation in the county once a week for four consecutive weeks
prior to November 1, 1971.

The provisions of this subsection shall apply to the following counties: Rowan,
Anson, Buncombe, Catawba, Davidson, Durham, Franklin, Guilford, Haywood,
Hoke, Iredell, ]ackson ‘\Iadlson, Montgomery, Moore Person, Richmond, Robe-
son, Scotland, Swain, Transylvania, Union, Wake, Warren and Yancey. (1971 C.

235; 8. 14 ¢, 855.)

Editor’s Note.—Session I.aws 1971, c.
235, s. 2, makes the act effective Sept. 1,
1971.

§ 1-45. No title by possession of public ways.

Acquisition of Right Superior to Others right, if it chooses to exercise it, to the
Except State Not Prevented.—While this land. Saddle Club, Inc. v. Gibson, 9 N.C.
section prevents a person from acquiring App. 565, 176 S.E.2d 8§46 (1970).
an exclusive right to land, it does not pre- Does Not Preclude Person from Acquir-
vent a person from acquiring a right ing Lawful Possession.—The rights of the
superior to that of all other persons save State do not preclude a person from acquir-
the State. Saddle Club, Inc. v. Gibson, 9 ing actual, lawful possession, if the evidence
N.C. App. 5635, 176 S.E.2d 846 (1970). is sufficient to support a finding of fact to

A stipulation that certain land is within that effect. Saddle Club, Inc. v. Gibson, 9
a right-of-way of the Highway Department N.C. App. 565, 176 S.E.2d 846 (1970).
indicates only that the State has a superior

The 1971 amendment, effective Sept. 1,
1971, added subsection (d).

ARTICLE 5.

Limitations, Other than Real Property.
§ 1-46. Periods prescribed.

The purpose of a statute of limitations is
to afford security against stale demands,

not to deprive anyone of his just rights by
lapse of time. Congleton v. City of Ashe-
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boro, 8 N.C. App. 571, 174 S.E.2d 870 his discretion, interfere with the vested

(1970).

Statutes of limitations are inflexible and
unyielding. They operate inexorably with-
out reference to the merits of plaintiff’s
cause of action. They are statutes of repose,
intended to require that litigation be initi-
ated within the prescribed time or not at all.
Congleton v. City of Asheboro, 8 N.C.
App. 571, 174 S.E.2d 870 (1970).

The court has no discretion when con-
sidering whether a claim is barred by the
statute of limitations. A judge may not, in

§ 1-47. Ten years.
I. IN GENERAL.

Statutes of Limitation Characterized.—
Statutes of limitation may be characterized
as a right not to be sued beyond the time
limited. Rose v. Vulcan Materials Co., 282
N.C. 643, 194 S.E.2d 521 (1973).

IV. SUBDIVISION (2) SEALED
INSTRUMENTS.

Effect of Assignment of Right Not to
Be Sued after 10 Years.—Where the as-
signor had a right not to be sued after 10
vears from the accrual of a cause of action
under the sealed contract it entered into

§ 1-50. Six years.
I. IN GENERAL.

Subdivision (5) Not Applicable Where
Property Not Part of Realty.—In an action
by an insurer for damages for defendant’s
alleged breach of warranty and negligent
failure to repair properly a furnace trans-
former, where the transformer was not
part of the realty at any time defendant
was repairing it, but the insured severed
and removed it from its plant, and sent it
to defendant’s plant by railroad flatcar for
repair, subdivision (5) clearly was not ap-
plicable. Employers Commercial Union Co.
of America v. Westinghouse [Flec. Corp,,
15 N.C. App. 406, 190 S.E.2d 364 (1972).

Or to Homeowners in Actual Possession
and Control of Premises.—Subdivision (5)
does not apply to homeowners in actual
possession and control of the premises.
Sellers v. Friedrich Refrigerators, Inc., 283
N.C. 79, 194 S.E.2d 817 (1973).

The legislature intended, in subdivision
(5) of this section, to benefit only those
persons who were not in possession and
control of the real property at the time the
defective or unsafe condition of such im-

rights of a party where pleadings are con-
cerned. Congleton v. City of Asheboro, 8
N.C. App. 571, 174 S.E.2d 870 (1970).

Right of Defendant to Rely on Statute as
a Defense.—The statute of limitations oper-
ates to vest a defendant with the right to
rely on the statute of limitations as a de-
fense. Congleton v. City of Asheboro, 8
N.C. App. 571, 174 S.E.2d 870 (1970).

Cited in Hager v. Brewer Lquip. Co.,
17 N.C. App. 489, 195 S.E.2d 54 (1973).

with plaintiff, by assigning this contract,
the assignor could not confer upon defen-
dant assignee a greater immunity to suit
than the assignor itself possessed. Rose v.
Vulcan Materials Co., 282 N.C. 643, 194

S.E.2d 521 (1973).
When defendant impliedly assumed its

assignor’'s contractual obligations under the
general assignment of a contract under
seal, it exposed itself for ten years to suit
on the sealed contract. Rose v. Vulcan
Materials Co., 282 N.C. 643, 194 S.E.2d 521
(1973).

provement constituted the proximate cause
of the injury or damage for which the ac-
tion is brought. Sellers v. Friedrich Re-
frigerators, Inc., 283 N.C. 79, 194 S.E.2d
817 (1973).

The rationale of excluding owners in
possession and control is understandable.
The owner in possession and control is in
the best position in the exercise of dili-
gence to acquire accurate and precise
knowledge of any defective improvement
to his real property. Sellers v. Friedrich
Refrigerators, Inc,, 283 N.C. 79, 194 S.E.2d
817 (1973).

Action by Owners in Possession Is Gov-
erned by § 1-52(5).—An action by owners
in possession of real property against
manufacturer and contractor for negligent
manufacture and installation of heating
and cooling equipment on the real property
is governed by § 1-52(5), the three-year
statute of limitations, rather than by sub-
division (5) of this section. Sellers v.
Friedrich Refrigerators, Inc., 283 N.C. 79,
194 S.E.2d 817 (1973).

§ 1-52. Three years.—Within three years an action—

(1) Upon a contract, obligation or liability arising out of a contract, express
or implied, except those mentioned in the preceding sections.
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(2) Upon a liability created by statute, other than a penalty or forfeiture,
unless some other time is mentioned in the statute creating it.

(3) For trespass upon real property. When the trespass is a continuing one,
the action shall be commenced within three years from the original
trespass, and not thereafter.

(4) For taking, detaining, converting or injuring any goods or chattels, in-
cluding action for their specific recovery.

(5) For criminal conversation, or for any other injury to the person or
rights of another, not arising on contract and not hereafter enumerated.

(6) Against the sureties of any executor, administrator, collector or guardian
on the official bond of their principal; within three years after the
breach thereof complained of.

(7) Against bail; within three years after judgment against the principal;
but bail may discharge himself by a surrender of the principal, at any
time before final judgment against the bail.

(8) For fees due to a clerk, sheriff or other officer, by the judgment of a
court; within three years from the rendition of the judgment, or the
issuing of the last execution thereon.

(9) For relief on the ground of fraud or mistake; the cause of action shall

not be deemed to have accrued until the discovery by the aggrieved
party of the facts constituting the fraud or mistake.

(10) For the recovery of real property sold for the nonpayment of taxes,
within three years after the execution of the sheriff’s deed.

(11) For the recovery of any amount under and by virtue of the provisions
of the Fair Labor Standards Act of 1938 and amendments thereto,
said act being an act of Congress.

(12) Upon a claim for loss covered by an insurance policy which is subject
to the three-year limitation contained in lines 158 through 161 of the

Standard Fire Insurance Policy

for North Carolina, G.S. 58-176(¢).

(C. C. P, s. 34; Code, s. 155; 1889, cc. 218, 269; 1895, c. 165; 1899,
c. 15,s. 71; 1901, c. 558, s. 23; Rev., s. 395; 1913, c. 147, s. 4; C. S.,
s. 441; 1945, c. 785: 1971, c. 939, s. 1.)

V-A. Subdivision (5)—Injury to Person or Rights of Another.

I. IN GENERAL.

Editor’s Note.—

The 1971 amendment, effective Jan. 1,
1972, added subdivision (12).

For note on when a cause of action ac-
crues for limitations purposes in medical
malpractice—the discovery rule, see 6 Wake
Forest Intra. L. Rev. 532 (1970). For
article “Transferring North Carolina Real
Fstate Part I: How the Present System
Functions,” see 49 N.C.L. Rev. 413 (1971).

The purpose of a statute of limitations is
to afford security against stale demands,
not to deprive anyone of his just rights by
lapse of time. Congleton v. City of Ashe-
boro, 8 N.C. App. 571, 174 S.E.2d 870
(1970).

Statutes of Limitations Characterized.—
Statutes of limitation may be characterized
as a right not to be sued beyond the time
limited. Rose v. Vulcan Materials Co., 282
N.C. 643, 194 S.E.2d 521 (1973).

Statutes of limitations are inflexible and
unyielding. They operate inexorably with-
out reference to the merits of plaintiff’s
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cause of action. Congleton v. City of Ashe-
boro, 8 N.C. App. 571, 174 S.E2d 870
(1970); Wheeless v. St. Paul Fire & Marine
Ins. Co., 11 N.C. App. 348, 181 S.E.2d 144
(1971); Statutes of limitation are inflexible
and unyielding. Plott v. Wachovia Bank &
Trust Co., 12 N.C. App. 694, 184 S.E.2d
384 (1971).

Statutes of limitations are statutes of re-
pose, intended to require that litigation be
initiated within the prescribed time or not
at all. Congleton v. City of Asheboro, 8
N.C. App. 571, 174 S.E.2d 870 (1970).

Burden of Proving Section.—

The statute of limitations having been
pleaded, the burden is on the plaintiff to
show that his cause of action against the
defendant accrued within three years prior
to the institution of the suit. State v. Cessna
Aircraft Corp., 9 N.C. App. 557, 176 S.E.2d
796 (1970).

When Cause of Action Accrues.—

The period of the statute of limitations
begins to run when the plaintiff’s right to
maintain an action for the wrong alleged
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accrues. The cause of action accrues when
the wrong is complete, even though the
injured party did not then know the wrong
had been committed. Wilson v. Crab Or-
chard Dev. Co., 276 N.C. 198, 171 S.E.2d
873 (1970).

Insofar as the time of the accrual of the
cause of action for the commencement of
the running of the statute of limitations is
concerned, there is no difference between a
cause of action for negligent damage to
property, and a cause of action for negli-
gent injury to person. Land v. Neill
Pontiac, Inc., 6 N.C. App. 197, 169 S.E.2d
537 (1969).

The cause of action accrued, and the
statute of limitations began running with
respect to plaintiff’s claim under the
uninsured motorist provisions of the insur-
ance policy issued by defendant, at the
time damages were sustained, and not, as
the plaintiff contended, when demand for
payment under the policy was made and
refused by defendant. Wheeless v. St. Paul
Fire & Marine Ins. Co., 11 N.C. App. 348,
181 S.E.2d 144 (1971).

The claim accrues at the time of the
invasion of the right, and nominal damages,
at least, flow from such invasion. Brantley
v. Dunstan, 10 N.C. App. 706, 179 S.E.2d
878 (1971).

In an action to recover damages from
defendant attorneys-at-law, for failing prop-
erly to file a cause of action on behalf of the
plaintiff, the claim accrued at the time of
the filing of the defective summons.
Brantley v. Dunstan, 10 N.C. App. 706, 179
S.E.2d 878 (1971).

Generally, a cause of action accrues to an
injured party so as to start the running of
the statute of limitations when he is at
liberty to sue, being at that time under no

disability. Jamestown Mut. Ins. Co. v.
Nationwide Mut. Ins. Co., 277 N.C. 216,
176 S.E.2d 751 (1970); Wheeless v. St.

Paul Fire & Marine Ins. Co., 11 N.C. App.
348, 181 S.E.2d 144 (1971).

When the Statute, etc.—

In accord with original. See Jamestown
Mut. Ins. Co. v. Nationwide Mut. Ins. Co.,
277 N.C. 216, 176 S.E.2d 751 (1970); Whee-
less v. St. Paul Fire & Marine Ins. Co., 11
N.C. App. 348, 181 S.E.2d 144 (1971).

Once the statute of limitations begins to
run against an action, it continues to run.
Sheppard v. Barrus Constr. Co., 11 N.C.
App. 358, 181 S.E.2d 130 (1971).

Right of Defendant to Rely on Statute as
a Defense.—The statute of limitations oper-
ates to vest a defendant with the right to
rely on the statute of limitations as a de-
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fense. Congleton v. City of Asheboro, 8
N.C. App. 571, 174 S.E.2d 870 (1970).

The court has no discretion when con-
sidering whether a claim is barred by the
statute of limitations. A judge may not, in
his discretion, interfere with the vested
rights of a party where pleadings are con-
cerned. Congleton v. City of Asheboro, 8
N.C. App. 571, 174 S.E.2d 870 (1970).

Question of Law and Fact.—

Ordinarily, the bar of the statute of limi-
tations is a mixed question of law and
fact, but where the bar is properly pleaded
and all the facts with reference thereto
are admitted, the question of limitations
becomes a matter of law. Yancey wv.
Watkins, 17 N.C. App. 515, 195 S.E.2d 89
(1973).

Oreration of Statute Not Interrupted by
Unavailability of Information. — The un-
availability of information concerning a
fact which must be proved in order for a
plaintiff to recover does not interrupt or
delay the operation of the statute of limita-
tions. Wheeless v. St. Paul Fire & Marine
Ins. Co., 11 N.C. App. 348, 181 S.E.2d 144
(1971).

The fact that a person, in good faith,
pursued another remedy, which turned out
to be unavailable, does not extend the time
allowed by the statute for the institution of
another action. Wilson v. Crab Orchard
Dev. Co., 276 N.C. 198, 171 S.E.2d 873
(1970).

Mere Assertion Is Insufficient Plea of
Statute.—The mere assertion, without any
allegation of facts to support it, that the
plaintiff’s cause of action is barred by the
statute has repeatedly been held insufficient
to constitute the plea in bar. Wilson v.
Crab Orchard Dev. Co., 276 N.C. 198, 171
S.E.2d 873 (1970).

If the plaintiff’s claim is barred by the
running of the statute of limitations, defen-
dant is entitled to judgment as a matter of
law and summary judgment, under Rule 56,
is appropriate. Brantley v. Dunstan, 10 N.C.
App. 706, 179 S.E.2d 878 (1971).

A judgment on the pleadings in favor of
a defendant on defendant’'s plea in bar of
the statute of limitations is proper when all
the facts necessary to establish said plea
are alleged or admitted in plaintiff's plead-
ings. Land v. Neill Pontiac, Inc., 6 N.C.
App. 197, 169 S.E.2d 537 (1969).

Application Where Plaintiff Alleges
Negligence and Breach of Warranty.—
Where the theories upon which plaintiff
seeks to recover damages are negligent
failure to repair and breach of warranty of
material and workmanship in the repair
contract, the period prescribed for the
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commencement of this action, whether re-
garded as arising out of contract or of
tort, is three years. Employers Commercial
Union Co. of America v. Westinghouse
Elec. Corp., 15 N.C. App. 406, 190 S.E.2d
364 (1972).

In an action by an insurer for damages
because of defendant’s alleged breach of
warranty and negligent failure to repair
properly a furnace transformer for the in-
sured, the statute of limitations began to
run at the time of completion and delivery
of the repaired transformer to the insured,
and not at a later time when the insured
received it and had an opportunity to in-
spect it. Employers Commercial Union Co.
of America v. Westinghouse Elec. Corp..
15 N.C. App. 406, 190 S.E.2d 364 (1972).

The statute of limitations for claims for
injury or damage from a defective product
begins to run from the date of the sale and
delivery of the product, not the date of the
ultimate failure of the product or the in-
jury. Employers Commercial Union Co.
of America v. Westinghouse Elec. Corp.,
15 N.C. App. 406, 190 S.E.2d 364 (1972).

Relation Back of Amended Complaint.—
Where the original pleadings clearly gave
notice of the transactions, occurrences, or
series of transactions or occurrences, to
be proved pursuant to the amended plead-
ings, and the essential details of the al-
leged events were alleged in substantially
the same fashion in both the original and
the amended complaints, the original
pleadings placed defendants on notice of
the events involved and the amended com-
plaint related back for purposes of the
statute of limitations. Clary v. Nivens, 12
N.C. App. 690, 184 S.E.2d 374 (1971).

Applied in Wall v. Flack, 15 N.C. App.
747, 190 S.E.2d 671 (1972); Ford Motor
Credit Co. v. Minges, 473 F.2d 918 (4th
Cir. 1973).

Quoted in Hoyle v. City of Charlotte, 276
N.C. 292, 172 S.E.2d 1 (1970).

Cited in Estridge v. Crab Orchard Dev.
Co., 5 N.C. App. 604, 169 S.E.2d 53 (1969):
Tippett v. Liggett & Myers Tobacco Co..
316 F. Supp. 292 (M.D.N.C. 1970); Henry
v. Henry, 18 N.C. App. 60, 196 S.I5.2d 33
(1973).

II. SUBDIVISION (1)-CONTRACTS.

Warranty That Subject Matter of Sale
Is Sound.—Where there is a warranty that
the subiect matter of a sale is sound at the
date of sale, then the statute of limitations
begins to run at the date of the warranty
and not thereafter. Styron v. Loman-
Garrett Supply Co., 6 N.C. App. 675, 171
S.E.2d 41 (1969).
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Where a warranty that the subject matter
of a sale is sound has been construed as a
contract by the vendor that if the vendee
shall suffer damages resulting from a pro-
spective as well as a present condition, it
has been held that the statute of limitations
runs from the date on which the vendee
discovered or should have discovered the
breach of warranty; in other cases it has
heen held that the statute begins to run only
after the lapse of a reasonable time within
which both the vendor and the vendee had
an opportunity to discover, by test, whether
or not there has been a hreach of the war-
ranty. In the latter case, it has been said
that where the vendor and the vendee, as
contemplated by them when the contract
was entered into, were engaged for some
time after the date of the warranty in mak-
ing tests to determine whether or not there
had been a breach of the warranty, this
time was a criterion as to the time required
for that purpose. Styron v. L.oman-Garrett
Supply Co.,, 6 N.C. App. 675, 171 S.E.2d 41
(1969).

A cause of action for breach of express
and implied warranties accrued, not when
the crop of soybeans was harvested in
September, 1967, but at the time defendant
sold the soybean seeds to plaintiffs in
March, 1967. Hall v. Gurley Milling Co.,
347 F. Supp. 13 (E.D.N.C. 1972).

Breach of Agreement or Tortious Inva-
sion of Right. — Where there is either a
breach of an agreement or a tortious inva-
sion of a right for which the party ag-
grieved is entitled to recover even nominal
damages, the statute of limitations im-
mediately begins to run against the party
aggrieved, unless he is under one of the
disabilities specified in § 1-17. Brantley v.
Dunstan, 10 N.C. App. 706, 179 S.E.2d 878
(1971.).

Failure of Complaint to Allege Subse-
quent Breach.—Whether the claim sounds
in contract or in tort makes no difference in
regard to the outcome where the complaint,
if it in fact sounds in contract, fails to allege
any subsequent breach of the contract that
would begin anew the running of the stat-
ute of limitations. Brantley v. Dunstan, 10
N.C. App. 706, 179 S.E.2d 878 (1971).

It is unimportant that the actual or the
substantial damage does not occur until
later if the whole injury results from the
original tortious act. Brantley v. Dunstan,
10 N.C. App. 706, 179 S.E.2d 878 (1971).

Or That Consequences Are Not Dis-
covered or Discoverable When Cause of
Action Accrues.—It is unimportant that the
harmful consequences of the breach of
duty or of contract were not discovered or
discoverable at the time the cause of action

20
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accrued. Brantley v. Dunstan, 10 N.C. App.
706, 179 S.E.2d 878 (1971).

Indemnity Arising from Primary-Secon-
dary Liability. — Since indemnity arising
from primary-secondary liability is a quasi-
contractual right, it is subject to the three-
year statute of limitations under subdivision
(1). Ingram v. Garner, 16 N.C. App. 147,
191 S.E.2d 390 (1972).

Where one person’s liability for a tort
or breach of warranty committed by an-
other is secondary, the statute of limitations
does not start running against his right to
indemnity from the party primarily liable
until he has paid damages to the injured
party. Hager v. Brewer Equip. Co., 17
N.C. App. 489, 195 S.E.2d 54 (1973).

The right to sue for indemnity for dam-
ages resulting from the negligence, mis-
feasance or malfeasance of another does
not accrue until legal payment has been

made. Hager v. Brewer Fquip. Co., 17
N.C. App. 489, 195 S.E.2d 54 (1973).
Accrual of Action for Compensation

Absent Arrangement as to Time for Com-
pensation.—Where recovery of compensa-
tion for services rendered is sought upon
implied contract or quantum meruit, and
the arrangement is for indefinite and
continuous service, without any definite
arrangement as to time for compensation,
and payment may be required toties
quoties, the implied promise is to pay for
services as they are rendered, and payment
may be required whenever any are ren-
dered; and thus the statute is silently and
steadily excluding so much as are beyond
the prescribed limitation. Hicks v. Hicks,
13 N.C. App. 347, 185 S.E.2d 430 (1971).

When compensation is to be provided in
the will of the recipient, the cause of action
accrues when he dies, etc.—

Where recovery of compensation for ser-
Vices rendered is sought upon implied
contract or quantum meruit, and where it
is agreed that compensation is to be pro-
vided in the will of recipient, the cause of
action accrues when the recipient dies
without having made the agreed testa-
mentary provision. Hicks v. Hicks, 13 N.C.
App. 347, 185 S.E.2d 430 (1971).

Or When Contract Is Abandoned.—
Where recovery of compensation for ser-
vices rendered is sought upon implied
contract or quantum meruit, and it was
agreed that services were to be rendered
during the life of recipient and compensa-
tion was to be provided in the will of
recipient, and the contract has been aban-
doned, the cause of action accrues at the
time of abandonment of the contract. Hicks
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v. Hicks, 13 N.C. App. 347, 185 S.E.2d 430
(1971).

Applied in Calloway v. Ford Motor Co.,
281 N.C. 496, 189 S.E.2d 484 (1972).

III. SUBDIVISION (2)—LIABILITY
CREATED BY STATUTE.

Creditor’s Action for Relief under § 23-1.
—The three-year statute of limitation ap-
plies to a creditor’s action for relief under §
23-1. Wilson v. Crab Orchard Dev. Co., 5

N.C. App. 600, 169 S.E.2d 50 (1969), aff'd,
276 N.C. 198, 171 S.L.2d 873 (1970).

IV. SUBDIVISION (3)—TRESPASS
UPON REALTY.

Proceeding to Recover Furniture from
Home of Mother.—In a claim and delivery
proceeding instituted by plaintiff in 1971
to recover furniture from the home of his
mother, who died in 1960, the trial judge
made no finding of fact as to when plain-
tiff's cause of action accrued, and in the
absence of such a finding of fact there was
no basis on which to conclude as a matter
of law that plaintiff’'s cause of action had
been barred by the three-year statute of
limitation. Hodges v. Johnson, 18 N.C.
App. 40, 195 S.E.2d 579 (1973).

V-A. SUBDIVISION (5)—INJURY TO
PERSON OR RIGHTS OF
ANOTHER.

Statute Applicable in Action for Personal
Injuries.—The three-year statute of limita-
tions applied in an action for personal
injuries allegedly received by the plaintiff
as the result of negligence on the part of
the defendant. Sheppard v. Barrus Constr.
Co., 11 N.C. App. 3538, 181 S.E.2d 130
(1971).

When Statute Begins to Run.—The stat-
ute of limitations by its terms begins to
run after the action has “accrued.” A suit
does not involve an “injury to the person
or rights of another” until the plaintiff is
hurt. \Where plaintiff was injured in an ac-
cident allegedly caused by failure of a tire,
there was no “injury” and no basis for ac-
tion until the wreck occurred. Stell v. Fire-
stone Tire & Rubber Co.. 306 F. Supp. 17
(W.D.N.C. 1969).

The three-year statute of limitations
began to run against a minor plaintiff’s
claim when a next friend was appointed for
the special purpose of instituting an action
on the claim. Sheppard v. Barrus Constr.
Co.,, 11 N.C. App. 358, 181 S.E.2d 130
(1971).

Claim for Injury Arising from Use of
Product. — A claim for relief against an
automobile manufacturer for damages al-
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legedly resulting from a defect in the steer-
ing mechanism of plaintiff's automobile
accrued on the date plaintiff purchased the
automobile and was barred by the three-
year statute of limitations, the action hav-
ing been commenced prior to the effective
date of § 1-15(b). Bradley v. Lewis Motors,
Inc., 12 N.C. App. 685, 184 S.E.2d 397
(1971).

A cause of action against a chair manu-
facturer for an injury arising out of the
use of the chair in a restaurant was held
to accrue when the chair was sold to the
restaurant owner and not when the injury
occurred. Jarrell v. Samsonite Corp., 12
N.C. App. 673, 184 S.E.2d 376 (1971). But
see § 1-15(b).

A plaintiff, who instituted a personal
injury action for the negligent manufacture
or design of a lawn mower more than three
years from the date of its purchase, but
within three years from the date of his
injury, was barred by the three-year stat-
ute of limitations. Green v. M.T.D. Prods.,
Inc., 333 F. Supp. 92 (M.D.N.C. 1970),
aff'd 449 F.2d 757 (4th Cir. 1971).

Action for Negligent Manufacture, etc.,
of Heating and Cooling Equipment.—An
action by owners in possession of real
property against manufacture and contrac-
tor for negligent manufacture and installa-
tion of heating and cooling equipment on
the real property is governed by subdivision
(5) of this section, the three-year statute
of limitations, rather than by § 1-50(5),
the six-year statute. Sellers v. Friedrich
Refrigerators, Inc.,, 283 N. C. 79, 194
S.E.2d 817 (1973).

Amended Complaint.—\\"here the pend-
ing action in which an amended complaint
was filed had been instituted prior to the
expiration of three years from the date of
the alleged events, and the amended com-
plaint related back to the date of the
original pleading, the plaintiff's action for
malicious prosecution was not barred by
the statute of limitations. Clary v. Nivens,
12 N.C. App. 690, 184 S.E.2d 374 (1971).

§ 1-53. Two years.
II. SUBDIVISION (2)—PENALTY
FOR USURY.

Editor’s Note. — FFor comment on usury
law in North Carolina, see 47 N.C.L. Rev.
761 (1969).

Cited in Hodge v. First Atl. Corp., 10
N.C. App. 632, 179 S.E.2d 855 (1971).

IV. SUBDIVISION (4)—DEATH BY
WRONGFUL ACT.

The commencement of a wrongful death

action by a foreign administrator will not
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Applied in Calloway v. Ford Motor Co.,
281 N.C. 496, 189 S.E.2d 484 (1972).

IX. SUBDIVISION (9)—FRAUD OR

MISTAKE.
Scope of Words, etc.—
It will be noted from the language,

“relief on the ground of fraud,” that sub-
division (9) has and was intended to have
broader meaning than the ordinary com-
mon-law actions for fraud and deceit, and
clearly applies to any and all actions legal
or equitable where fraud is the basis or an
essential element of the action. Cooper v.
Floyd, 9 N.C. App. 645, 177 S.E.2d 442
(1970).

Subdivision (9) applies to all actions
where fraud is the basis or an essential ele-
ment. Cooper v. Floyd, 9 N.C. App. 645,
177 S.E.2d 442 (1970).

And fraud is the gist of forgery. Cooper
v. Floyd, 9 N.C. App. 645, 177 S.E.2d 442
(1970).

Claims Grounded on Alleged Forgery. -
The same reasons that induced enactment
of a statute of limitations for relief on the
grounds of fraud under subdivision (9) are
cqually relevant to claims grounded on al-
leged forgery. Cooper v. Floyd, 9 N.C.
App. 615, 177 S.E.2d 442 (1970).

When Statute Begins to Run.—

In accord with 3rd paragraph in original.
See Wilson v. Crab Orchard Dev. Co., 276
N.C. 198, 171 S.E.2d 873 (1970).

An action to set aside a deed on the
grounds of forgery is an action for relief
on the grounds of fraud. Cooper v. Floyd,
9 N.C. App. 645, 177 S.E..2d 442 (1970).

Is Barred after Three Years from Date of
Knowledge of Forgery.—And such an ac-
tion is barred after three years from the
date of knowledge of the forgery of sub-
division (9). Cooper v. Floyd, 9 N.C. App.
645, 177 S.IE.2d 442 (1970).

Cited in Creasman v. First Fed. Sav. &
L.oan Ass'n, 279 N.C. 361, 183 S.E.2d 115
(1971).

operate to bar the running of this section,
such action being a nullity and subject to

dismissal. Merchants Distrib,, Inc. v.
Hutchinson, 16 N.C. App. 655, 193 S.E.2d
436 (1972).

Action Brought by Party Who Has Not
Been Appcinted Personal Representative.
—A party who has not been appointed as
administratrix and has not offered herself
for qualification may not, upon a false
ailegation that she has qualified as admin-
istratrix, commence an action for wrongful
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death and, following the expiration of the
statute of limitations, validate that action
by a subsequent appointment as adminis-
tratrix. Reid v. Smith, 5 N.C. App. 646, 169
S.E.2d 14 (1969).

Where a widow institutes an action, as
administratrix, for damages for the wrong-
ful death of her husband, under the mis-
taken belief that she has been duly ap-
pointed and has qualified as such, and
thereafter discovers her error and amends
her petition so as to show that she was ap-
pointed administratrix after the expiration
of the statute of limitation applicable to
such action, the amended petition will
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relate back to the date of the filing of the
petition, and the action will be deemed
commenced within the time limited by stat-
ute. Reid v. Smith, 5 N.C. App. 646, 169
S.E.2d 14 (1969).

Applied in Simmons v. Wilder, 6 N.C.
App. 179, 169 S.E.2d 480 (1969); Groce v.

Rapidair, Inc, 305 F. Supp. 1238
(W.D.N.C. 1969).
Stated in L.ong v. Coble, 11 N.C. App.

624, 182 S.E.2d 234 (1971).

Cited in Bowen v. Constructors Equip.
Rental Co., 283 N.C. 395, 196 S.E.2d 789
(1973).

§ 1-54. One year.—Within one year an action or proceeding—

(7) Repealed by Session Laws 1971, c. 939, s. 2. (C. C. P., s. 35; Code, s.
156; 1885, ¢. 96: Rev., s. 397: C. S., s. 443 1933, c. 529, s. 1; 1951,
c. 837, s.2:1965,¢c. 9: 1969, ¢c. 1001, s. 2: 1971, ¢c. 12: ¢. 939, s. 2.)

Editor’'s Note.—

Session Laws 1971, c. 12, added to this
section a new subdivision (7), reading as
follows:

“(7) On a claim for loss covered by an
insurance policy which is subject to the 12-
month limitation contained in lines 158
through 161 of the Standard Fire Insur-
ance Policy for North Carolina, G.S. 358-
176(c).”

Session Taws 1971, c. 12, was repealed,
effective Jan. 1, 1972, by Session Laws 1971,

12

c. 939, s. 2. See § 1-32, subdivision (12),
and see the note to § 58-176.
As subdivisions (1) to (6) were not

changed by the 1971 acts, they are not set
out.

Relation Back of Supplementary Plead-
ings.—There can be no relation back of
supplementary pleadings where at the
time the suits were instituted no actionable
damages existed, nor did the claims alleged
become actionable within the time provided
~ by statute for the instituting of suits in

§ 1-55. Six months.

Editor’s Note.—

The cases under this section in the bound
volume were decided prior to passage of
Session Laws 1969, c. 1001, ss. 1, 2, which

slander actions. Williams v. Rutherford
Freight Lines, 10 N.C. App. 384, 179 S.E.2d
319 (1971).

The case law 1s not clearly developed on
the extent to which a supplemental com-
plaint will be held to relate back for stat-
ute of limitations purposes. Williams wv.
Rutherford Freight Lines, 10 N.C. App.
384, 179 S.E.2d 319 (1971).

Subdivision (3)—Action for Slander. —
In a slander action, the claims did not be-
come actionable within the time provided
by statute for the institution of suits in
slander actions, because the statute of limi-
tations hegan to operate when the alleged
false statements were made, and the first
possible element of special damage occurred
after the statute had run. Williams v,
Rutherford Freight Lines, 10 N.C. App.
384, 179 S.E.2d 319 (1971).

Applied in Clary v. Nivens, 12 N.C. App.
690, 184 S.E.2d 374 (1971); Priddy .
Cook’s United Dept. Store, 17 N.C. App.
322, 194 S.E.2d 58 (1973).

deleted an action for slander from this sec-
tion and inserted such action in subdivision
(3) of § 1-54.

ARTICLE 5A.

Limitations, Actions Not Otherwise Limited.

§ 1.-56. All other actions, ten years.

I. IN GENERAL.

When Statute Begins Running.—

In the absence of a demand and refusal,
the statute of limitations in an action to im-
pose a constructive trust upon an adminis-

23

trator does not begin to run until the ad-
ministrator completes and closes the admin-
istration. Moore v. Bryson, 11 N.C. App.
119, 180 S.E.2d 437 (1971).

Right of Action for Legacies and Dis-
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tributive Shares or for Accounting.—“The (1971) quoting, Pierce v. Faison, 183 N.C.
right of action for legacies and distributive 177, 110 S.E. 857 (1922).

shares, or to have an accounting with an Cited in Hovle v. City of Charlotte, 276
executor and a settlement, accrues two N.C. 292, 172 S.E.2d 1 (1970); In re Will of
years from his qualification.” Moore v. Spinks, 7 N.C. App. 417, 173 S.E.2d 1
Bryson, 11 N.C. App. 149, 180 S.E.2d 437 (1970).

SUBCHAPTER 111. PARTIES.
ARTICLE 0.
Parties.

§ 1-69.1. Unincorporated associations; suit by or against.

Cited in Goard v. Branscom., 15 N.C.
App. 34, 189 S.E.2d 667 (1972).

SUBCHAPTER IIIA. JURISDICTION.

ARTICLE H6A.
Jurisdiction.

§ 1-75.1. Legislative intent.
Section 1A-1, Rule 4(j) is tied closely as possible that the defendant receives

to this Article, and the two are comple- actual notice of the controversy. Edwards
mentary to one another. While this Article v. FEdwards, 13 N.C. App. 166, 185 S.E.2d
greatly liberalizes the grounds for juris- 20 (1971).

diction, the rules regarding service of Cited in Hill v. Hill, 11 N.C. App. 1, 180

process are tightened to insure as much S.E.2d 424 (1971).

§ 1-75.3. Jurisdictional requirements for judgments against per-
sons, status and things.

Applied in Bowdach v. Frontierland, Quoted in Hill v. Hill, 11 N.C. App. 1,
Inc.,, 347 F. Supp. 233 (W.D.N.C. 1972); 180 S.E.2d 424 (1971).
Bowdach v. Frontierland, Inc., 347 F.
Supp. 237 (W.D.N. 1972).

§ 1-75.4. Personal jurisdiction, grounds for generally.

Editor’s Note.— within the meaning of subdivision (4)a of

For note on constitutionality of construc-  this section. FFederal Ins. Co. v. Piper Air-
tive service of process on missing defen- craft Corp., 341 F. Supp. 855 (W.D.N.C.
dants, see 48 N.C.L. Rev. 616 (1970). For 1972).

article on modern statutory approaches to Applied in Bowdach v. Frontierland,
service of process outside the State, see 49 Inc., 317 F. Supp. 233 (W.D.N.C. 1972):
N.C.L. Rev. 235. (1971). Bowdach v. Frontierland, Inc., 347 F. Supp.

This section is a procedural law which 237 (W.D.N.C. 1972); McCoy Lumber
does not affect substantive rights. Federal Indus., Inc. v. Niedermever-Martin Co.,
Ins. Co. v. Piper Aircraft Corp., 341 F. 356 F. Supp. 1221 (M.D.N.C. 1973).

Supp. 855 (W.D.N.C. 1972). Quoted in Hill v. Hill, 11 N.C. App. 1,
Accordingly, it can properly be applied 150 S.E.2d 424 (1971).
retroactively. Federal Ins. Co, v. Piper Cited in Spartan Leasing, Inc. v. Brown,
Aircraft Corp., 341 F. Supp. 855 (W.D.N.C. 14 N.C. App. 383, 188 S.E.2d 574 (1972);
1972). Finley v. Finley, 15 N.C. App. 681, 190
Magazine advertisements are solicitations S.I5.2d 660 (1972).
§ 1-75.7. Personal jurisdiction —- grounds for without service of
sumnions.

This section codifies the long-standing over his person has been acquired previ-
rule that a person making a voluntary ap- ously in the manner prescribed by law.
pearance is subject to the court’s jurisdic- Spartan ILeasing, Inc. v. Brown, 14 N.C.
tion irrespective of whether jurisdiction App. 383, 188 S.E.2d 574 (1972).

24
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Waiver of Right to Object to Personal jection is waived. Spartan Leasing, Inc. v.
Jurisdiction.—The right to raise the objec- Brown, 14 N.C. App. 383, 188 S.E.2d 574
tion to personal jurisdiction is waived only  (1972).
by failing to assert it within the time pre- Though he obtains an enlargement of
scribed by § 1A-1, Rule 12. Spartan Leas- time within which to file answer or other
ing, Inc. v. Brown, 14 N.C. App. 383, 188 pleading and taking plaintiff’s deposition,
S.E.2d 574 (1972). a defendant does not waive his defense of

This section does not purport to set forth insufficiency of service of process. Williams
the time in which an objection to personal v. Hartis, 18 N.C. App. 89, 195 S.I.2d 506
jurisdiction must be made, or how the ob-  (1973).

§ 1.75.8. Jurisdiction in rem or quasi in rem—grounds for gen-
erally.

Applied in Koob v. Koob, 283 N.C. 129, Cited in Finley v. Finley, 15 N.C. App.
195 S.E.2d 552 (1973). 681, 190 S.E.2d 660 (1972).

§ 1-75.10. Proof of service of summons, defendant appearing in |
action.—While the defendant appears in the action and challenges the service of
the summons upon him, proof of the service of process shall be as follows :

(4) Service by Registered Mail.—In the case of service by registered mail, by
affidavit of the serving party showing the circumstances warranting the
use of service by registered mail and averring :

a. That a copy of the summons and complaint was deposited in the
post office for mailing by registered mail, return receipt re-
quested,

b. That it was in fact received as evidenced by the attached registry
receipt or other evidence satisfactoryv to the court of delivery to
the addressee, and

c. That the genuine receipt or other evidence of delivery is attached.
(1967, c.954. 5. 2: 1969, ¢. 895, 5. 14: 1973, c. 643.)

Editor’s Note.— For article on the legislative changes to
The 1973 amendment, effective Oct. 1, the new rules of civil procedure, see 6
1973, added subdivision (4). Wake Forest Intra. L. Rev. 267 (1970).
As the rest of the section was not Applied in In re Phillips, 18 N.C. App.
changed by the amendment, only the intro- 65, 196 S.E.2d 59 (1973).
ductory language and subdivision (4) are Cited in Iidwards v. Edwards, 13 N.C.
set out. App. 166, 185 S.E.2d 20 (1971).

§ 1-75.11. Judgment against nonappearing defendant, proof of ju-
risdiction.

Valid Judgment against Nonappearing Summons, Certificate and Complaint In-
Defendant.—In order for a valid judgment sufficient to Establish Jurisdiction for De-
to be entered in an action against a non- fault Judgment.--The summons, the certifi-
appearing defendant, there must be com- cate of the officer serving it, and the unveri-

pliance with the provisions of § 1A-1, Rule fied complaint are insufficient to establish
53, as well as this section. Hill v. Hill, 11 the jurisdictional requirements for a default

N.C. App. 1, 180 S.E.2d 424 (1971). judgment. Hill v, Hill, 11 N.C. App. 1, 180
Personal jurisdiction over a nonappear- S.lu.2d 424 (1971),

ing defendant for the purpose of the entry Record Must Show Jurisdiction.—For the

of a judgment by default is not presumed failure of the record to show personal

by the service of summons and an unveri- jurisdiction of the defendant by the court,

fied complaint but must be proven and ap- the judgment entered was void and could

pear of record as required by this section. be considered and treated as a nullity. Hill
Hill v. Hill, 11 N.C. App. 1, 180 S.E.2d 424 v. Hill, 11 N.C. App. 1, 180 S.E.2d 424
(1971). (1971).

Proof of service of summons is only part Complaint Signed by an Attorney Is Not
of the proof necessary to establish grounds  Sufficient Basis for a Default Judgment.—
for personal jurisdiction before entering the  See opinion of Attorney General to Honor-
judgment. Hill v. Hill, 11 N.C. App. 1, 180 able Edwin S. Preston, Jr.,, 41 N.CA.G.
S.E.2d 424 (1971). 625 (1971).
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§ 1-75.12. Stay of proceeding to permit trial in a foreign jurisdic-

tion.
Applied in Acorn v. Jones Knitting
Corp.,, 12 N.C. App. 266, 182 S.E.2d 862
(1971).

SUBCHAPTER IV. VENUE.

ARTICLE 7.

Venue.

§ 1-76. Where subject of action situated.

I. IN GENERAL.

Local and Transitory Actions, etc.—

In accord with 1st paragraph of original.
See Wise v. Isenhour, 9 N.C. App. 237, 175
S.E.2d 772 (1970).

An action to recover monetary damages
for breach of a contract to construct a
house is transitory and is not a local ac-
tion within the meaning of subdivision (1),
since plaintiff's purpose i1s not to recover
real property, not to determine an estate
or interest in land, and not to recover for
damages to realty. Wise v. Isenhour, 9
N.C. App. 237, 175 S.E.2d 772 (1970).

If the principal object involved in an ac-
tion is monetary damages, and plaintiffs do
not seek a judgment that would affect an
interest in land but seek a judgment in
personam, it i1s not a local action within
the meaning of subdivision (1), and defen-
dants are not entitled to have the action
removed as a matter of right. Wise wv.
Isenhour, 9 N.C. App. 237, 175 S.E.2d 772
(1970).

Principal Object Involved Determines
Whether Action Is Local. It is the princi-
pal object involved in the action which
determines the question, and if title
principally involved or if the judgment or
decree operates directly and primarily on
the estate or title, and not alone in
personam against the parties, the action
will be held local. Wise v. Isenhour, 9 N.C.
App. 237, 135 S.E.2d 772 (1970).

An action is not necessarily local because
it incidentally involves the title to land or a
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right or interest therein. \Wise v. Isenhour,
9 N.C. App. 237, 175 S.E.2d 772 (1970).

Title to realty must be directly affected
by the judgment, in order to render the ac-
tion local. Wise v. Isenhour, 9 N.C. App.
237, 175 S.E.2d 772 (1970).

II. ACTIONS RELATING TO REAL
PROPERTY.

Docketed judgments, etc.—

A lien created by a docketed judgment
does not confer an estate or interest in real
estate within the meaning of this section,
but merely the right to subject the realty to
the pavment of the judgment by sale of the
same under execution. Wise v. Isenhour, 9
N.C. App. 237, 175 S.E.2d 237 (1970).

Notice of Claim of Lien Confers no
Greater Right in Real Estate than Docketed
Judgment.— Mere notice of a claim of lien
would not confer a greater right or interest
in the real estate than a docketed judgment
and would not bring this action within the
purview of subdivision (1). Wise v. Isen-
hour, 9 N.C. App. 237, 175 S.E2d 772
(1970).

Usurious Loan Evidenced by Deed of
Trust on Real Property.—The fact that an
allegedly usurious loan is evidenced by a
note secured by a deed of trust on real
property does not make it an action affect-
ing an interest in real property such that
this section requires a change of venue.
River Dev. Corp. v. Parker Tree Farms,
Inc., 12 N.C. App. 1, 182 S.E.2d 211 (1971).

§ 1-77. Where cause of action arose.

Deputy sheriffs of a county are “public
officers” for purposes of the change of

§ 1-79. Domestic corporations.

Proper Venue Where Defendant Was
Domestic Corporation.—\Vhere both plain-
tiff and defendant were corporations and
neither had its registered or principal
office in Jackson County where the action
was instituted, but defendant, a domestic
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venue statute. Galligan v. Smith, 10 N.C.
App. 536, 179 S.E.2d 193 (1971).

corporation, had its principal and regis-
tered office in Wilkes County, Wilkes
County was the proper venue. First Union
Nat'l Bank v. Northwestern Bank, "8 N.C.
App. 113, 196 S.E.2d 38 (1973).
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1-80. Foreign corporations. — An action against a corporation created
by or under the law of any other state or government may be brought in the ap-
propriate trial court division of any county in which the cause of action arose, or

in which the corporation usually did business, or has property, or in which the

plaintiffs, or either of them, reside, in the following cases :

(1) By aresident of this State, for any cause of action.

(2) By a nonresident of this State in any county where he or they are reg-
ularly engaged in carrying on business.

(3) By a plaintiff, not a resident of this State, when the cause of action arose
or the subject of the action is situated in this State. (C. C. P., s. 361;
1876-7, c. 170; Code, s. 194: Rev., s. 423; 1907, c. 460; C. S., s. 467 ;

1971, c. 268, s. 1.)

Editor’s Note. — The 1971 amendment,
effective July 1, 1971, substituted “appro-

§ 1-82. Venue in all other cases.

Section Pertains to Venue, etc.—

This section relates to venue as opposed
to jurisdiction. Shaw v. Stiles, 13 N.C.
App. 173, 185 S.E.2d 268 (1971).

Venue means a place where the trial of
a cause may be held by a court with juris-
diction. Austin v. Austin, 12 N.C. App.
286, 183 S.E.2d 420 (1971).

What Section Requires. — This section
requires that venue in civil actions not
specifically provided for in §§ 1-76 through
1-81 must be in the county where either
plaintiff or defendant resides at the com-
mencement of the suit. Little v. Little, 12
N.C. App. 353, 183 S.E.2d 278 (1971).

Where an action is transitory, either the
county of residence of the plaintiff or that
of the defendant is the proper venue. First
Union Nat'l Bank v. Northwestern Bank,
18 N.C. App. 113, 196 S.E.2d 38 (1973).

Evidence of Residence.—Plaintiff's sub-
sequent conduct in leasing an apartment,
changing her mailing address to Buncombe
County and enrolling her children in
schools there tended to support her con-
—tention that she abandoned her former
residence in Haywood County and that
Buncombe County had been her permanent
residence since that time. Clarke v. Clarke,
15 N.C. App. 576, 190 S.E.2d 390 (1972).

§ 1-83. Change of venue.
I. IN GENERAL.

This section allows removal to a non-
adjoining county, Patrick v. Hurdle, 6 N.C.
App. 51, 169 S.E.2d 239 (1969).

Removal of a case “when the convenience
of witnesses ana ends of justice would be
promoted” under the provisions of this sec-
tion is not limited to removal to an adjoin-
ing county. Patrick v. Hurdle, 6 N.C. App.
51, 169 S.E.2d 239 (1969).

Power of Court after Proper Motion for
Change of Venue.—Where a motion assert-
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priate trial court division” for ‘superior

court” in the opening paragraph.

Facts Found by Trial Judge in Deter-
mining Residency Are Conclusive on Ap-
peal.—Facts found by the trial judge in
determining questions of residency raised
in a motion to remove a case on grounds
of improper venue are conclusive on appeal
if supported by competent evidence. Clarke
v. Clarke, 15 N.C. App. 576, 190 S.E.2d
390 (1972).

Nonresident Plaintiffs.—

Where plaintiff was a nonresident and
defendants were residents of North Caro-
lina, the proper venue for trial of an ac-
tion for false arrest was a county in this
State in which the defendants, or any of
them, resided at its commencement. Chow
v. Crowell, 15 N.C. App. 733, 190 S.E.2d
647 (1972).

Where plaintiff and defendant are cor-
porations and neither has its registered or
principal office in Jackson County where
the action was instituted, but defendant,
a domestic corporation, has its principal
and registered office in Wilkes County,
Wilkes County is the proper venue. First
Union Nat’'l Bank v. Northwestern Bank,
18 N.C. App. 113, 196 S.E.2d 38 (1973).

Applied in Barker v. Hicks, 12 N.C
App. 407. 183 S.E.2d 431 (1971).

ing improper venue is made in writing and
in apt time, the question of removal be-
comes a matter of substantial right, and
the court of original venue is without
power to proceed further in essential mat-
ters until the right of removal is considered
and passed upon. Little v. Little, 12 N.C.
App. 353, 183 S.E.2d 278 (1971).

In the absence of waiver or consent of
the parties, express or implied, when a
motion for change of venue as a matter
of right has been properly made in apt
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time, the court is in error thereafter to v. Hurdle, 6 N.C. App. 51, 169 S.E.2d 239
enter any order affecting the rights of the (1969).

parties, save the order of removal. Little The trial court is necessarily required to
v. Little, 12 N.C. App. 353, 183 S.E.2d 278 exercise discretion in choosing between the
(1971). two motions to remove by two different

Applied in Barker v. Hicks, 12 N.C. App. defendants in the same case. Chow v. Cro-
407, 183 S.E.2d 431 (1971); Shaw v. Stiles, well, 15 N.C. App. 733, 190 S.E.2d 647

13 N.C. App. 173, 185 S.E.2d 268 (1971). (1972).
The trial court committed no error in
III. WAIVER OF RIGHT TO considering two motions to remove by two
CHANGE. defendants in the same case at the same

Effect of Failure to Comply, etc.— time, and that court was not required to
. ' iv t ne motion or the
Sections 1-76 to 1-83 relate to venue, not ii\th I;JreecC::seenc;f t}?e (())rfier i?]t which they
jurisdiction, and an objection to the wrong sy Bave e fled, Chow v, Crowsll, 15

venue is waived if not made in apt time. N.C. App. 733, 190 S.E.2d 647 (1972).

Collyer v. Bell, 12 N.C. App. 653, 184 . )
S.E.2d 414 (1971). The rule of law governing motions for
removal for the causes specified, is thus
IV. APPEAL. declared: The distinction seems to be where
there are no facts stated in the affidavit as
grounds for the removal, the ruling of the
; ; court below may be reviewed; but where
Discretion of Court.— there are facts set forth, their sufficiency
A motion to remove when the conve- rests in the discretion of the judge and his
nience of witnesses and ends of justice {ecision upon them is final. Patrick v.
would be promoted is addressed to the Hurdle, 6 N.C. App. 51, 169 S.E.2d 239

sound discretion of the trial judge. Patrick  (1969).

B. Convenience of Witnesses and Ends
of Justice Promoted.

§ 1-84. Removal for fair trial.—In all civil and criminal actions in the
superior and district courts, when it is suggested on oath or affirmation, on be-
half of the State or the traverser of the bill of indictment, or of the plaintiff or
defendant, that there are probable grounds to believe that a fair and impartial trial
cannot be obtained in the county in which the action is pending, the judge may
order a copy of the record of the action removed to some adjacent county for trial,
if he is of the opinion that a fair trial cannot be had in said county, after hearing
all the testimony offered on either side by affidavits: Provided, that when a case
has been removed to another county for trial on motion of the solicitor, the de-
fendant may, upon call of the case for trial, object to trial therein and move that
the case be sent for trial to some other county adjacent to the county from which
removed, and in the event the objection is overruled, the defendant may forthwith
appeal. If the motion of the defendant is sustained the judge shall order the case
tried in some other county adjacent to the county from which the case was first
removed. If, upon appeal, the court shall find error in the order denying the mo-
tion or if it shall suggest that the case probably ought to be removed then, and
in such event, it shall be the duty of the judge at the next session of court of the
county to which the case was first removed to order the case sent for trial to some
other county adjacent to the county where the bill of indictment was found. (1806,
c. 693, s. 12, P. R.; 1879, s. 45; Code, s. 196; 1899, cc. 104, 508; Rev., s. 426
1917,c. 44; C. S, 5. 471, 1957, c. 601 ; 1969, c. 44, s. 1; 1971, c. 268, s. 2.)

Editor’s Note.— Removal Ex Mero Motu. — In addition
The 1971 amendment, effective July 1, to the express statutory authority granted
1971, substituted ‘“‘district” for “criminal” in this section, the judge of superior court

near the beginning of the first sentence and has the inherent discretionary power to
deleted “to the appellate division” at the order a change of venue ex mero motu
end of the proviso to that sentence, sub- when, because of existing circumstances,
stituted ‘“‘court” for ‘“appellate division” a fair and impartial trial cannot be had in
near the beginning of the third sentence the county in which the action is pending.
and deleted the former last sentence, re- Everett v. Town of Robersonville, 8 N.C.
lating to payment of costs and jurors’ fees. App. 219, 174 S.E.2d 116 (1970).
Inherent Power of Trial Judge to Order The sworn testimony of witnesses at the
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trial and the court’s own observation of the
events transpiring at the trial furnish a
sufficient basis for the court to invoke its
inherent discretionary power to order the
removal in the furtherance of justice. The
fact that plaintiffs had filed and later re-
newed a motion to remove would not
compel the court to proceed only under the
statutory authority and to forego exercise
of its inherent judicial power. Everett v.
Town of Robersonville, 8 N.C. App. 219,
174 S.E.2d 116 (1970).

Discretion of Trial Judge.—

In accord with 3rd paragraph in original.
See State v. Brown, 13 N.C. App. 261, 185
S.E.2d 471 (1971).

A motion to remove for prejudice under
this section is addressed to the sound dis-
cretion of the trial judge. Patrick v. Hurdle,
6 N.C. App. 51, 169 S.E.2d 239 (1969).

A defendant’s motion for a change of
venue and his alternative motion for a
special venire from another county are ad-
dressed to the sound legal discretion of the
trial court. State v. Penley, 6 N.C. App.
455, 170 S.E.2d 632 (1969).

A motion for change of venue or, in the
alternative, that a jury be summoned from
another county, on the ground that a fair
and impartial trial cannot be obtained in the
county in which the action is pending, is
addressed to the sound discretion of the
trial court. Everett v. Town of Roberson-
ville, 8 N.C. App. 219, 174 S.E.2d 116
(1970).

A defendant's motions for a change of
venue or for a special venire from another
county on the ground that he could not get
a fair and impartial trial in the county be-
cause of extensive publicity and public dis-
cussion of the cases, were addressed to the
sound legal discretion of the trial court,
whose ruling in denying these motions was
not disturbed on appeal because (1) the
newspaper articles filed in support of the
motions were not unduly inflammatory in
nature, (2) the articles were published three
months prior to the trial and there was no
eyidence of repeated or excessive publica-
tion, and (3) those of the prospective jurors
who had read the newspaper accounts
stated that they could return an impartial
verdict. State v. Penley, 6 N.C. App. 455,
170 S.E.2d 632 (1969).

A motion by defendant for removal to an

§ 1-85. Affidavits on hearing for

When a motion to remove is made, facts
must be stated particularly and in detail in
the affidavit, or judicially admitted, showing
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adjacent county or to cause a jury to be
selected from an adjacent county on the
grounds of unfavorable publicity is ad-
dressed to the sound discretion of the court.
State v. Brown, 13 N.C. App. 261, 185
S.E.2d 471 (1971).

Motions for a change of venue and for a
continuance are addressed to the court’s
discretion. State v. Cobb, 18 N.C. App.
221, 196 S.E2d 521 (1973).

The burden of proof on a motion under
this section is on the moving party. State
v. Brown, 13 N.C. App. 261, 185 S.E.2d
471 (1971).

The burden is on the moving party to
show abuse of discretion or prejudice. State
v. Cobb, 18 N.C. App. 221, 196 S.E.2d 521
(1973).

Second Exercise of Discretion in Light of
Changed Situation. — On a motion for
change of venue the court must exercise its
discretion in the light of the situation ex-
isting when the decision is made. Should
thereafter some significant change occur, it
may become necessary, in the interest of
assuring a fair trial, that the trial court be
called upon again to exercise its discretion.
In such case the discretion should be ex-
ercised in the light of the changed situation,
and there is nothing in this section or in the
rule which limits the power of one superior
court judge to reverse a judgment of an-
other, which prevents that this be done.
Everett v. Town of Robersonville, 8 N.C.
App. 219, 174 S.E.2d 116 (1970).

Case Must Be Removed to Adjoining
County.—Removal of a case for a “fair
trial” under the provisions of this section is
limited to removal to an adjoining county.
Patrick v. Hurdle, 6 N.C. App. 51, 169
S.E.2d 239 (1969).

Appeal.—

[n accord with 3rd paragraph in original.
See Patrick v. Hurdle, 6 N.C. App. 51, 169
S.E.2d 239 (1969).

Where facts are set forth in the afhdavit,
their sufficiency rests in the discretion of
the judge and his decision upon them is
final; but where no facts are stated in the
affidavit as grounds for removal, the ruling
of the trial court may be reviewed on ap-
peal. Everett v. Town of Robersonville, 8
N.C. App. 219, 174 S.E.2d 116 (1970).

Cited in State v. Mitchell, 283 N.C. 462,
196 S.E.2d 736 (1973).

removal; when removal ordered.

the grounds for such removal. Patrick v.
Hurdle, 6 N.C. App. 51, 169 S.E.2d 239
(1969).
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SUBCHAPTER V. COMMENCEMENT OF ACTIONS.
ARTICLE &.
Summons.

§§7 1-92, 1-93: Repealed by Session Laws 1971, c. 268, s. 34, effective July
1, 1971.

§§ 1-98.1 to 1-98.4: Repealed by Session Laws 1971, c. 1093, s. 19.

§§ 1-99.1 to 1-99.4: Repealed by Session Laws 1971, c. 1093, s. 19.

§ 1-105. Service upon nonresident drivers of motor vehicles and
upon the personal representatives of deceased nonresident drivers of
motor vehicles.—The acceptance by a nonresident of the rights and privileges
conferred by the laws now or hereafter in force in this State permitting the op-
eration of motor vehicles, as evidenced by the operation of a motor vehicle by
such nonresident on the public highways of this State, or at any other place in
this State, or the operation by such nonresident of a motor vehicle on the public
highways of this State or at any other place in this State, other than as so per-
mitted or regulated, shall be deemed equivalent to the appointment by such non-
resident of the Commissioner of Motor Vehicles, or his successor in office, to be
his true and lawful attorney and the attorney of his executor or administrator,
upon whom may be served all summonses or other lawful process in any action
or proceeding against him or his executor or administrator, growing out of any
accident or collision in which said nonresident may be involved by reason of the
operation by him, for him. or under his control or direction, express or implied,
of a motor vehicle on such public highways of this State, or at any other place
in this State, and said acceptance or operation shall be a signification of his
agreement that any such process against him or his executor or administrator
shall be of the same legal force and validity as if served on him personally, or on
his executor or administrator.

Service of such process shall be made in the following manner :

(1) By leaving a copy thereof, with a fee of one dollar ($1.00), in the hands
of the Commissioner of Motor Vehicles, or in his office. Such service,
upon compliance with the other provisions of this section shall be suf-
ficient service upon the said nonresident.

(2) Notice of such service of process and copy thereof must be forthwith
sent by registered mail by plaintiff or the Commissioner of Motor
Vehicles to the defendant, and the entries on the defendant’s return
receipt shall be sufficient evidence of the date on which notice of ser-
vice upon the Commissioner of Motor Vehicles and copy of process
were delivered to the defendant, on which date service on said de-
fendant shall be deemed completed. If the defendant refuses to accept
the registered letter, service on the defendant shall be deemed com-
pleted on the date of such refusal to accept as determined by nota-
tions by the postal authorities on the original envelope, and if such
date cannot be so determined, then service shall be deemed completed
on the date that the registered letter is returned to the plaintiff or
Commissioner of Motor Vehicles, as determined by postal marks on
the original envelope. If the registered letter is not delivered to the
defendant because it is unclaimed, or because he has removed himself
from his last known address and has left no forwarding address or
is unknown at his last known address, service on the defendant shall
be deemed completed on the date that the registered letter is returned
to the plaintiff or Commissioner of Motor Vehicles.
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(3) The defendant’s return receipt, or the original envelope bearing a no-
tation by the postal authorities that reecipt was refused, and an affi-
davit by the plaintiff that notice of mailing the registered letter and
refusal to accept was forthwith sent to the defendant by ordinary mail,
together with the plaintiff’s affidavit of compliance with the provisions
of this section must be appended to the summons or other process
and filed with said summons, complaint and other papers in the cause.

Provided, that where the nonresident motorist has died prior to the commence-
ment of an action brought pursuant to this section, service of process shall be
made on the executor or administrator of such nonresident motorist in the same
manner and on the same notice as if provided in the case of a nonresident motorist.

The court in which the action is pending shall order such continuance as may
be necessary to afford the defendant reasonable opportunity to defend the action.

(1929, c. 75, s. 1;
1961, c. 1191; 1963, c. 491 ;

Editor’s Note. — This section was re-
pealed, effective Jan. 1, 1970, by Session
Laws 1967, c. 954, s. 4.

Session Laws 1971, ¢. 420, s. 1, effective
July 1, 1971, provides: “Section 4 of Chap-
ter 954 of the 1967 Session L.aws is hereby
amended by deleting G.S. 1-105 and G.S.
1-105.1 from the list of repealed General
_Statutes sections.”

For case law survey on process, see 41
N.C.L. Rev. 524. For case law survey on
pleading and parties, see 43 N.C.L. Rev.
873 (1965). For case law survey on trial
practice, see 43 N.C.L. Rev. 938 (1965).
For an article, “Modern Statutory Ap-
proaches to Service of Process outside the
State — Comparing the North Carolina
Rules of Civil Procedure with the Uniform
Interstate and International Procedure
Act,” see 49 N.C.L. Rev. 235 (1971).

Purpose of Section.—The broad purpose
of this section is to enable a resident
motorist to bring a nonresident motorist,
who would otherwise be beyond this
jurisdiction by the time suit could be
instituted, within the jurisdiction of our
courts to answer for a negligent injury
inflicted while the nonresident was using
the highways of this State. Hart v. Queen
City Coach Co., 241 N.C. 389, 85 S.E.2d
319 (1955).

The evident purpose of this section is to
extend the State's judicial power broadly
to permit North Carolina residents to ac-
quire jurisdiction over nonresidents who
may be held responsible for injuries or
death caused by their automobiles. Davis
v. St. Paul-Mercury Indem. Co., 294 F.2d
641 (4th Cir. 1961).

This section is constitutional and valid.
Bigham v. Foor, 201 N.C. 14, 158 S.E.
548 (1931); Wynn v. Robinson, 216 N.C.
347, 4 S.E.2d 884 (1939); Davis v. Martini,
233 N.C. 351, 64 S.E.2d 1 (1951); Ewing
v. Thompson, 233 N.C. 564, 65 S.E.2d 17
(1951).

1941, c. 36. s. 4:

1951, c. 646;
1967, c. 954, s. 4; 1971, c. 420, s. 2.)
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1953, c. 796; 1955, c. 1022

The fundamental requisites of due pro-
cess are notice and opportunity to be
heard, both of which are adequately pro-
vided for by this section. Denton v. Ellis,
258 F. Supp. 223 (E.D.N.C. 1966).

This section has been considered against
a constitutional background and upheld as
giving adequate notice to the defendant
and as a reasonable exercise of jurisdic-
tion. Denton v. Ellis, 258 F. Supp. 223
(E.D.N.C. 1966).

A state may, in the exercise of its po-
lice power, provide that a nonresident mo-
torist using its highways shall be deemed
to have appointed a state official his agent
to receive service of process in any action
growing out of such use, if the statute pro-
vides a proper method for notifying the
defendant of such service. Denton v. llis,
258 F. Supp. 223 (E.D.N.C. 1966).

Section Not Retroactive.—This section,
providing that a nonresident by using the
highwavs of the State, will be deemed to
have appointed the Commissioner of Rev-
enue as his agent for the service of process,
is not remedial or curative, but affects a
substantial right, and the appointment of
the Commissioner thereunder 1s contrac-
tual, and the statute is not to be given re-
troactive effect, and service of process
thereunder in an action accruing before
the effective force of the statute is void.
Ashley v. Brown, 198 N.C. 369, 151 S.E.
725 (1930).

Section Strictly Construed.—Substituted
or constructive service of process is a rad-
ical departure from the rule of the common
law, and therefore statutes authorizing it
must be strictly construed both as to the
proper grant of authority for such service
and in determining whether effective ser-
vice under the statute has been made.
Coble v. Brown, 1 N.C. App. 1, 159 S.E.2d
259 (1968).

A narrow interpretation of this section
would defeat its purpose. Davis v. St.
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Paul-Mercury Indem. Co. 294 F.2d 641
(4th Cir. 1961).

But Strict Compliance Is Required. —
The provisions of this section are in der-
ogation of the common law and must be
strictly complied with. Carolina Plywood
Distribs., Inc. v. McAndrews, 270 N.C.
91, 153 S.E.2d 770 (1967).

This section does not in any way change
or amend the law governing the com-
mencement of actions or the contents of a
summons. Carolina Plywood Distribs., Inc.
v. McAndrews, 270 N.C. 91, 153 S.E.2d 770
(1967).

It Provides Artificial Method of Serving
Process.—This section provides a statutory
and artificial method by which duly issued
process may be served on nonresident mo-
torists. Carolina Plywood Distribs., Inc. v.
McAndrews, 270 N.C. 91, 153 S.E.2d 770
(1967).

The issuance of a valid summons is nec-
essary for there to be compliance with the
provisions of this section. Carolina Ply-
wood Distribs., Inc. v. McAndrews, 270
N.C. 91, 153 S.E.2d 770 (1967).

Commissioner of Motor Vehicles Does
Not Have Authority to Accept Service As
Attorney for a Nonresident Motorist; His
Function Is Limited to Being the Recipient
of Substitute Service of Process upon a
Nonresident Motorist. — See opinion of
Attorney General to Mr. J.M. Penny,
Department of Motor Vehicles, 41 N.C.A.G.
567 (1971).

Statutes in Pari Materia.—Sections 20-
20-37, 20-38 and 20-78, dealing with
the privilege and responsibilities of per-
sons operating motor vehicles on the pub-
lic highways of the State, and this sec-
tion relating to service of process on a
nonresident who has committed a tort in
the operation of a vehicle on the public
highways of the State, are dealing with
the same subject matter and must be con-
sidered in pari materia. Morrisey v. Crab-
tree, 143 F. Supp. 105 (M.D.N.C. 1956).

This section and former § 1-89, relating
to contents and return of summons, were
to be construed together and the provisions
of both strictly complied with. Carolina
Plywood Distribs., Inc. v. McAndrews,
270 N.C. 91, 153 S.E.2d 770 (1967). As to
summons, see now Rule 4 of the Rules of
Civil Procedure (§ 1A-1).

Essential Meaning of This Section and
§ 20-71.1 the Same. — Despite differences
in the wording of this section and § 20-
71.1, the essential meaning is the same.
This section requires an affirmative finding
as to agency, and § 20-71.1 establishes the
rule that proof of ownership is prima facie
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evidence of such agency. Howard v. Sasso,
253 N.C. 185, 116 S.E.2d 341 (1960).

This section does not warrant service
upon a nonresident owner in an action for
abuse of process based upon such owner's
arrest of plaintiff after a collision between
their cars in this State, since the action
for abuse of process does not arise out of
a collision in which defendant was involved
by reason of the operation of his automo-
bile in this State. Lindsay v. Short, 210
N.C. 287, 186 S.E. 239 (1938).

Section Applies to Action on Judgment
Entered in Another State.—This section
applies to an action against an alleged
joint tort-feasor based upon judgments
entered in courts of other states, arising
from an accident in this State. Carolina
Coach Co. v. Cox, 337 F.2d 101 (4th Cir.
1964).

Nonresident wife living with her hus-
band in another state may serve summons
on him by service on Commissioner of
Revenue in her action instituted in a
county in this State, to recover for injuries
sustained in an automobile accident which
occurred in this State and which resulted
from his alleged negligence. Alberts v.
Alberts, 217 N.C. 443, 8 S.E.2d 523 (1940).

Where plaintiff is the wife of defendant,
both are nonresidents, and the action was
instituted to recover for injuries sustained
by plaintiff in an automobile accident
which occurred in this State, service of
process on defendant by service on the
Commissioner of Revenue under the prg-
visions of this section is valid. Bogen v.
Bogen, 219 N.C. 51, 12 S.E.2d 649 (1941).

Section 1-105.1 makes this section appli-
cable to residents of the State who leave
and remain without the State subsequent
to an accident. Denton v. Ellis, 258 F.
Supp. 223 (E.D.N.C. 1966).

Before the enactment of § 1-105.1, the
method of serving process on a nonresi-
dent provided in this section and former
§ 1-106 was ineffective to obtain service of
process on a citizen and resident of this
State while such citizen was residing tem-
porarily outside the State, or was in the
armed services of the United States and
stationed in another state or foreign coun-
try. Foster v. Holt, 237 N.C. 495, 75 S.E.2d
319 (1953).

To sustain service of process upon de-
fendant under this section and § 1-105.1,
the plaintiffs must show one of two cir-
cumstances; FEither: (1) That defendant
had established a residence outside the
State subsequent to the accident or col-
lision, or (2) that he had left the State
subsequent to the collision complained of
and remained absent from the State for
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sixty days or more continuously. Coble v.
Brown, 1 N.C. App. 1, 159 S.E.2d 259
(1968).

Residence of defendant at time of acci-
dent controlled the application of this sec-
tion, § 1-105.1 and former § 1-107 under
federal Rule 4 (d) 7. Denton v. Ellis, 258
F. Supp. 223 (E.D.N.C. 1966).

Affidavit Insufficient to Support Service
under this Section and § 1-105.1.—

Where plaintiffs’ affidavits, stripped of
incompetent evidence, are left with the
statement of the deputy sheriff that he
went to defendant’s last-known address on
two occasions and defendant was not
there and that he made further investiga-
tions and could not locate the whereabouts
of defendant, conceding, for the purpose
of argument only, that this might be held
sufficient to support an averment of due
diligence under the requirements of former
§ 1-98.2, it is insufficient to make out a
prima facie case to support service of
process under this section and § 1-105.1.
Coble v. Brown, 1 N.C. App. 1, 159 S.E.2d
259 (1968).

Resident of Canada Is ‘“Nonresident”.—
A resident of Canada, operator of an auto-
mobile involved in an accident on a public
highway in this State, is a “nonresident”
within the purview of this section. Ewing
v. Thompson, 233 N.C. 564, 65 S.E.2d 17
(1951).

Member of Armed Services Stationed
Here under Military Orders. — The evi-
dence tended to show that a member of
the armed services, accompanied by his
wife, was stationed in this State under
military orders at the time of the accident
in suit, that prior to his entry into service
he was a resident of another state, and that
at the time of the service of summons both
had moved to another state incident to
his orders, without evidence that they were
in this State for any purpose other than
that contemplated by his military service
or that they ever formed any intention of
making this State their place of residence,
is held sufficient to support the trial court’s
finding of fact that at the time of the
accident they were nonresidents so as to
subject them to service of summons under
this section. Hart v. Queen City Coach
Co., 241 N.C. 389, 85 S.E.2d 319 (1955).

1953 Amendment Authorized Service on
Personal Representative of Deceased Non-
resident. — The 1953 amendment to this
section authorizes service of process on
and the maintenance of an action against
a foreign administrator of a nonresident
driver fatally injured in a collision in this
State to recover for the alleged negligent
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operation of the vehicle by the nonresident.
Franklin v. Standard Cellulose Prods.,
Inc., 261 N.C. 626, 135 S.E.2d 655 (1964).

Before the 1953 amendment, this section
made no provision for service on the per-
sonal representative of a deceased automo-
bile owner who died after an accident
occurring in this State and before service
of process, and service under the statute
upon such personal representative con-
ferred no jurisdiction on our courts, since
an agency, unless coupled with an interest,
is terminated by the death of the principal.
Dowling v. Winters, 208 N.C. 521, 181 S.E.
751 (1935).

This section clearly permits nonresident
administrators to be sued in the State, in
actions ‘‘growing out of any accident or
collision in which said nonresident may be
involved by reason of the operation by him,
for him, or under his control or direction,
express or implied, of a motor vehicle
[anywhere within the State].” Tolson wv.
Hodge, 411 F.2d 123 (4th Cir. 1969).

For comment on the 1953 amendment,
see 31 N.C.I.. Rev. 395.

Purpose and Scope of 1953 Amendment.
Except for changes in respect of the
manner of service, it seems clear that the
authorization of an action and service of
process upon nonresident drivers of motor
vehicles and upon the personal representa-
tives of deceased nonresident drivers of
motor vehicles was the only purpose and
significant effect of the 1953 amendment.
Franklin v. Standard Cellulose Prods.,
Inc., 261 N.C. 626, 135 S.E.2d 655 (1964).

The overwhelming weight of authority
sustains the assertion of jurisdiction over
personal representatives of nonresident
motorists. Tolson v. Hodge, 411 F.2d 123
(4th Cir. 1969).

While North Carolina, by virtue of this
section, permits a suit against the nonresi-
dent administrator of a motorist who be-
came involved in an auto accident in North
Carolina, nonresident administrators are
otherwise held to lack the capacity to sue
or be sued. However, the argument that
the lack of capacity to initiate suit, while
having capacity to be sued, renders a stat-
ute like this section “grossly unfair” has
been specifically rejected. Tolson v. Hodge,
411 F.2d 123 (4th Cir. 1969).

Counterclaim by Personal Representa-
tive—Once a federal district court prop-
erly exercises jurisdiction to determine a
cause of action, such procedural matters
as the assertion of counterclaims should be
governed by the specific federal rules per-
taining thereto without further reference
to state law. Tolson v. Hodge, 411 F.2d 123
(4th Cir. 1969), holding that the federal




§ 1-105

district court correctly decided that a for-
eign personal representative could assert
a counterclaim in an action in that court
wherein service was had under this sec-
tion.

An action authorized by this section as
amended in 1953 is an exception to the
general rule stated in Cannon v. Cannon,
228 N.C. 211, 45 S.E.2d 34 (1947). Frank-
lin v. Standard Cellulose Prods., Inc., 261
N.C. 626, 135 S.E.2d 655 (1964).

Public Highways Include Public Streets.
—When the legislature authorized the ser-
vice of process on a nonresident in an ac-
tion for damages growing out of an acci-
dent occurring on the public highways of
North Carolina, it covered accidents on
public streets as well as public roads, for

both are public highways. Morrisey v.
Crabtree, 143 F. Supp. 105 (M.D.N.C.
1956).

The legislature, in the 1955 amendment,
intended only to broaden the area of ve-
hicular operation to include private ways
and places on land not within the confines
of public highways. Byrd v. Piedmont
Aviation, Inc.,, 256 N.C. 684, 124 S.E.2d
880 (1962).

For brief comment on the 1955 amend-
ment, see 33 N.C.L. Rev. 530.

It did not intend to enlarge and extend
the meaning of the words “motor vehicle.”
The 1955 amendment does not undertake
to change the type of vehicle, but merely
enlarges the sphere of its operation. Byrd
v. Piedmont Aviation, Inc., 256 N.C. 684,
124 S.E.2d 880 (1962).

Which Involves Only Motor-Driven De-
vices Used in Travel by Land.—The or-
dinary, popular and common acceptance of
the term “motor vehicle” has no relation
to machines used in travel by air; it in-
volves only motor-driven devices used in
travel by land. Byrd v. Piedmont Avia-
tion, Inc., 256 N.C. 684, 124 S.E.2d 8850
(1962).

An airplane is not a “motor wvehicle”
within the purview of this section. Byrd
v. Piedmont Aviation, Inc., 256 N.C. 684,
124 S.E.2d 880 (1962).

State May Assert Jurisdiction over
Owner as Well as Driver.—The State has
a strong interest in being able to provide
a convenient forum where its citizens may
be able to seek, from the owner as well
as from the actual operator, compensation
for injuries that will often be extremely
serious. Jurisdiction over the driver who
inflicted the injury does not exhaust the
State's interest; it is not pushing the
matter too far to recognize that the State
may also assert the jurisdiction of its
courts over the owner who placed the ve-
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hicle in the driver's hands to take it onto
the State's highways. Davis v. St. Paul-
Mercury Indem. Co., 294 F.2d 641 (4th
Cir. 1961).

Ownership of property, particularly that
which is capable of inflicting serious in-
jury, may fairly be coupled with an obliga-
tion upon the owner to stand suit where
the property is or has been taken with his
consent. Davis v. St. Paul-Mercury Indem.
Co., 294 F.2d 641 (4th Cir. 1961).

But Neither Ownership nor Physical
Presence Is Necessary. — By the express
language of this section, the operation of
a motor vehicle by a nonresident on the
highways is the equivalent of the appoint-
ment of the Commissioner of Motor Ve-
hicles as process agent for the nonresident.
Neither ownership nor physical presence
in the motor vehicle is necessary for valid
service. It is sufficient if the nonresident
had the legal right to exercise control at
the moment the asserted cause of action
arose. Pressley v. Turner, 249 N.C. 102,
105 S.E.2d 289 (1958).

Under this section, the ownership or
lack of ownership by the nonresident
defendant of the motor vehicle involved in
the accident 1s of no legal consequence in-
sofar as his amenability to constructive
service of process is concerned. Davis v.
Martini, 233 N.C. 351, 64 S.E.2d 1 (1951).

Car Must Be Operated by, for or under
Direction or Control of Nonresident De-
fendant.—This section provides for con-
structive service of process upon a non-
resident defendant in either of the follow-
ing situations: 1. Where the nonresident
was personally operating the vehicle. 2.
Where the vehicle was being operated for
the nonresident, or under his control or
direction, express or implied. Davis v.
Martini, 233 N.C. 351, 64 S.E.2d 1 (1951).

To sustain service of process under this
section there must be a finding to the ef-
fect that the owner’s motor vehicle, on the
occasion of the collision, was being oper-
ated “for him, or under his control or di-
rection.” Howard v. Sasso, 253 N.C. 185,
116 S.E.2d 341 (1960).

In order to hold an attempted service
upon a nonresident valid under this sec-
tion there must be sufficient evidence to
support a finding that the automobile was
operated under the ‘‘control or direction,
express or implied” of the nonresident de-
fendant. Smith v. Haughton, 206 N.C. 587,
174 S.E. 506 (1934); Howard v. Sasso, 253
N.C. 185, 116 S.E.2d 341 (1960).

An affidavit of a salesman that the de-
tails of his schedule and the control of his
automobile were determined by him, sub-
ject to the approval of his corporate em-
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plover, supports the finding of the court
that the automobile was being operated
for the corporate employer and under its
control and direction, express or implied,
within the meaning of this section and, in
an action to recover for alleged negligent
operation of the car, service of process on
the corporate employer through the Com-
missioner of Revenue is valid. Wynn v.
Robinson, 216 N.C. 347, 4 S.E.2d 884
(1939). See also, Queen City Coach Co.
v. Chattanooga Medicine Co., 220 N.C.
442, 17 S.E.2d 478 (1941).

Averments in affidavits that the automo-
bile causing the injury in suit, admittedly
owned by the nonresident corporate de-
fendant and driven in this State by its
salesman, was being driven here with the
corporation’s permission for the purpose
of effecting a sale, is sufficient evidence
to support the court's finding that the au-
tomobile was being driven at the time of
the injury for the corporation or was un-
der its implied control and direction so as
to support service of process on it by
service on the Commissioner of Revenue.
Crabtree v. Burroughs-White Chevrolet
Sales Co., 217 N.C. 587, 9 S.E.2d 23 (1940).

Where a deputy sheriff of the state of
South Carolina was traveling through this
State to return a prisoner to that state in
his own car, which was driven by another
whom he engaged to drive the car and to
assist in returning the prisoner, it was
held that the deputy sheriff was without
authority to designate another to act for
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the sheriff, and the driver of the car was’

not operating same for the sheriff and
under the sheriff's direction and control
within the purview of this section, and
therefore service of process on the sheriff
by service on the Commissioner of Reve-
nue was void. Blake v. Allen, 221 N.C.
445, 20 S.E.2d 552 (1942).

Evidence was sufficient to show control
of the motor vehicle by the nonresident
defendant. Davis v. Martini, 233 N.C. 351,
64 S.E.2d 1 (1951).

Owner May Be Presumed to Have
Right of Control.—An automobile owner
may not unreasonably be presumed to have
a right to exercise control. Davis v. St
Paul-Mercury Indem. Co.. 294 F.2d 641
(4th Cir. 1961).

And Unlikelihood that He Will Exarcise
It Is Immaterial.—The unlikelihood that
the owner will in fact exercise his legal
right to control the operation of the auto-
mobile is immaterial. Davis v. St. Paul-
Mercury Irndem. Co. 294 F.2d 641 (4th
Cir. 1961).

Owner Need Not Be Physically in a
Position to Direct Driver.—This section
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does not require that the owner be phys-
ically in a position to direct the driver's
every move. Davis v. St. Paul-Mercury In-
dem. Co., 294 F.2d 641 (4th Cir. 1961).

The words “express or implied” suggest
only a minimal connection between the
driver and the owner, which is satisfied if
the owner has a legal right to control the
operation of the automobile. Davis v. St.
Paul-Mercury Indem. Co. 294 F.2d 641
(4th Cir. 1961).

Driver Need Not Be Acting for Pe-
cuniary Benefit of Owner.—This section
does not require that the driver be acting
for the pecuniary benefit of the owner.
Davis v. St. Paul-Mercury Indem. Co,,
294 F.2d 641 (4th Cir. 1961).

The “family purpose” doctrine is not
determinative in interpreting this section
where '"control or direction” are the stan-

dards. Davis v. St. Paul-Mercury Indem.
Co., 294 F.2d 641 (4th Cir. 1961).
Family-Purpose Automobile Operated

by Son of Owner.—A family-purpose au-
tomobile, owned by a resident of Canada,
and operated by her son on a public high-
way in this State, is operated for the
owner, or under her control or direction,
express or implied, within the purview of
this section. Ewing v. Thompson, 233 N.C.
564, 65 S.E.2d 17 (1951).

The summons must command the sher-
iff or other proper officer to summon the
defendant or defendants. Carolina Ply-
wood Distribs.,, Inc. v. McAndrews, 270
N.C. 91, 153 S.E.2d 770 (1967).

Where the summons commanded the
sheriff to summons the Commissioner of
Motor Vehicles only and did not command
the sheriff to summons the defendants at
all and the Commissioner duly mailed a
copy to the nonresident defendants, the
nonresidents were not summoned and the
court had no jurisdiction in the absence of
a general appearance by them. Carolina
Plywood Distribs., Inc. v. McAndrews, 270
N.C. 91, 153 S.E.2d 770 (1967).

Meaning of Subdivision (2).—The pro-
vision in subdivision (2) of this section
making the defendant's return receipt “suf-
ficient evidence of the date on which no-
tice of service upon the Commissioner of
Motor Vehicles and copy of process were
delivered to the defendant,” does not mean
that all that is required to effect service
upon a nonresident motorist is the return
of a receipt for registered mail signed by
the defendant. This provision did not re-
place the statutory scheme for substituted
service; rather, it merely provided a con-
clusive means of determining when that
service had been accomplished. Service
is still to be made “by leaving” the pro-
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cess with the Commissioner of Motor Ve-
hicles. Byrd v. Pawlick, 362 F.2d 390 (4th
Cir. 1966).

Hence, where, apparently through in-
advertence, the order for service of pro-
cess upon a nonresident motorist under
this section was directed to the sheriff of
one county, but was forwarded by the
plaintiff’s attornevs to the sheriff of an-
other county and by him served upon the
Commissioner of Motor Vehicles, service
was insufficient, notwithstanding that no-
tice of service of process upon the Com-
missioner and a copy thereof did reach the
defendant by registered mail as required
by subdivision (2) of this section. Byrd v.
Pawlick, 362 F.2d 390 (4th Cir. 1966).

Service on Commissioner Must Be by
Sheriff of Wake County or Some Other
Person Duly Authorized by Law to Serve
Summons and Commissioner May Not Ac-
cept Service by Mail or Directly. — See
opinion of Attorneyv General to Mr. J.M.
Penny, Assistant Commissioner of Motor
Vehicles, 42 N.CA.G. 110 (1972).

What Sheriff's Return Must Show.—
When service of process on a nonresident,
through the Commissioner of Motor Ve-
hicles, as provided in this section, is
sought, it is essential that the sheriff's re-
turn show that such service was made as
specifically required, and that a copy of
the process be sent defendant by registered
mail and return receipt therefor and plain-
tiff's affidavit of compliance be attached
to summons and filed. Propst v. Hughes
Trucking Co., 223 N.C. 490, 27 S.E.2d 152
(1943).

Refusal to Accept Registered Mail.—A
default judgment will not be vacated
where nonresident defendants knew plain-
tiff was injured by a truck owned and
operated by them, and was demanding
damages, and they refused to accept reg-

istered mail in order to avoid service.
Morrisey v. Crabtree, 143 F. Supp. 105
(M.D.N.C. 1956).

Service under Federal Rule.—If the re-

quirements of this section and § 1-105.1 are
met, service under Rule 4 of the federal
Rules of Civil Procedure is valid. Denton
v. Ellis, 258 F. Supp. 223 (E.D.N.C. 1966).

Amendment of Process and Pleading.—
When the procedural requirements of this
section are strictly complied with, the
process and pleading are subject to amend-
ment in accordance with general rules.
Carolina Plywood Distribs., Inc. v. McAn-
drews, 270 N.C. 91, 153 S.E.2d 770 (1967).

Where service of process on a nonresi-
dent motorist is had in strict accordance
with the procedural requirements of this
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section, such process and the pleading is
subject to amendment in accordance with
the general rules. Bailey v. McPherson,
233 N.C. 231, 63 S.E.2d 559 (1951).
Procedural Error Corrected When An-
other Summons Served and Returned.—If
the initial service failed to comply with
this section, the procedural error is cor-
rected when another summons, dated sub-
sequently, is served and returned as having
been served on defendant by leaving a
copy with the Commissioner of Motor Ve-
hicles as process agent for defendant. Tol-
son v. Hodge, 411 F.2d 123 (4th Cir. 1969).

Service Held Sufficient. — Where the
person sought to be sued, personally re-
ceives notice by registered mail of sum-
mons and complaint giving him unmis-
takable notice that it was he that was
intended to be sued, although the process
ran against a nonexistent corporation of
the same name as the firm operated by
him, it was held that the service in strict
accord with this section is sufficient to
meet the requirements of due process of
law. Bailey v. McPherson, 233 N.C. 231,
63 S.E.2d 559 (1951).

Where defendant refused to accept a
copy of the complaint and summons, be-
cause the word “Jr.” was not included af-
ter his name, the Supreme Court held that
the suffix, “Jr.,” is no part of a person’s
name; it is a mere descriptio personae;
names are to designate persons, and where
the identity is certain a variance in the
name is immaterial. Sink v. Schafer, 266
N.C. 347, 145 S.E.2d 860 (1966).

Motion to Quash Service Denied. —
Where, in an action against a nonresident
bus owner to recover for the negligent
operation of a bus in this State, service on
the nonresident was had by service on the
Commissioner of Motor Vehicles, the non-
resident's motion to quash the service
should be denied when the nonresident of-
fered no evidence in support of its allega-
tions that it had leased the bus to be op-
erated solely by and under the exclusive
control of a resident corporation and under
the resident corporation’s franchise right.
Israel v. Baltimore & A.R.R., 262 N.C. 83,
136 S.E.2d 248 (1964).

Extension of Time to Plead.—The stat-
utes pertaining to service of process upon
a nonresident motorist contemplate giving
such a defendant an opportunity to defend
even beyond the right of the judge in his
discretion to extend the time. Mills v.
McCuen, 1 N.C. App. 403, 161 S.E.2d 628
(1068).

There is no error where the judge not
only found good cause for extending the
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time to plead on behalf of the defendant
but allowed the extension in his discretion,
no abuse of discretion has been shown, and
there was sufficient evidence below to sup-
port the court’s finding of sufficient cause.
Mills v. McCuen, 1 N.C. App. 403, 161
S.E.2d 628 (1968).

Finding of Nonresidence Conclusive on
Appeal—The finding of the trial court that
defendants were nonresidents on the date
of the automobile collision in suit, and
were, therefore, subject to service under
this section, is conclusive on appeal if such
finding is supported by evidence. Hart v.
Queen City Coach Co., 241 N.C. 389, 85
S.E.2d 319 (1955).

Upon motion to dismiss an action on the
ground that the defendant was a resident
of this State and was served with sum-
mons under a statute authorizing service
on nonresidents, the finding of fact by the
superior court judge that the defendant
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was a nonresident, based upon competent
evidence, is conclusive on appeal. Bigham
v. Foor, 201 N.C. 14, 158 S.E. 548 (1931).

Findings of Fact Sufficient to Support
Service under This Section. — See Win-
borne v. Stokes, 238 N.C. 414, 78 S.E.2d
171 (1953).

Applied in MacClure v. Accident & Cas.
Ins. Co., 229 N.C. 305 49 S.E.2d 742
(1948); Todd v. Thomas, 202 F. Supp. 45
(E.D.N.C. 1962); Lamb v. McKibbon, 15
N.C. App. 229, 189 S.E.2d 547 (1972).

Quoted in Townsend v. Carolina Coach
Co., 231 N.C. 81, 56 S.E.2d 39 (1949).

Cited in Howard v. Queen City Coach
Co., 212 N.C. 201, 193 S.E. 138 (1937);
Hodges v. Home Ins. Co., 232 N.C. 475,
61 S.E.2d 372 (1950); Nationwide Mut.
Ins. Co. v. Roberts, 261 N.C. 285, 134
S.E.2d 654 (1964); Ellington v. Milne, 14
F.R.D. 241 (E.D.N.C. 1953).

§ 1-105.1. Service on residents who establish residence outside the
State and on residents who depart from the State.—The provisions of
G.S. 1-105 of this Chapter shall also apply to a resident of the State at the time
of the accident or collision who establishes residence outside the State subsequent
to the accident or collision and to a resident of the State at the time of the accident
or collision who departs from the State subsequent to the accident or collision and
remains absent therefrom for 60 days or more, continuously whether such absence
is intended to be temporary or permanent. (1955, c. 232; 1967, c. 954, s. 4; 1971,

c. 420, s. 2.)
Cross Reference.—See note to § 1-105.
Editor’s Note. — This section was re-

pealed, effective Jan. 1, 1970, by Session
Laws 1967, c. 954, s. 4.

Session Laws 1971, c. 420, s. 1, effective
July 1, 1971, provides: “Section 4 of Chap-
ter 954 of the 1967 Session IL.aws is hereby
amended by deleting G.S. 1-105 and G.S.
1-105.1 from the list of repealed General
Statutes sections.”

Section Strictly Construed.—Substituted
or constructive service of process is a rad-
ical departure from the rule of the com-
mon law, and therefore statutes authoriz-
ing it must be strictly construed both as
to the proper grant of authority for such
service and in determining whether effec-
tive service under the statute has been
made. Coble v. Brown, 1 N.C. App. 1, 159
S.E.2d 259 (1968).

Domicile in State Brings Defendant
within Reach of State’s Jurisdiction. —
Domicile in the State is alone sufficient to
bring an absent defendant within the
reach of the State’s jurisdiction for pur-
poses of a personal judgment by means of
appropriate substituted service, provided
proper notice and opportunity for hearing
were given. Denton v. Ellis, 258 F. Supp.
223 (E.D.N.C. 1966).

When Plaintiff Must Show Facts Bring-
ing Defendant within Purview of Section.

~ —This section does not require that plain-
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tiffs must set forth in their complaint or
by affidavit the facts giving rise to the
conclusion that defendant comes within
the purview of the statute; nevertheless,
upon attack by special appearance and
motion to quash, a showing is required of
the facts essential to jurisdiction. Coble
v. Brown, 1 N.C. App. 1, 159 S.E.2d 259
(1968).

Upon the defendant’s motion to quash
the service and dismiss the action, it be-
comes incumbent upon plaintiffs to present
evidence to support the service of process.
Coble v. Brown, 1 N.C. App. 1, 159 S.E.2d
259 (1968).

Mere Averment of Due Diligence Is In-
sufficient.—A mere averment of due dili-
gence sufficient to support service by pub-
lication in an in rem action is not sufficient
if the case arises under this section. Coble
v. Brown, 1 N.C. App. 1, 159 S.E.2d 259
(1968).

Where plaintiffs’ affidavits, stripped of
incompetent evidence, are left with the
statement of the deputy sheriff that he
went to defendant’s last-known address on
two occasions and defendant was not there
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and that he made further investigations
and could not locate the whereabouts of
defendant, conceding, for the purpose of
argument only, that this might be held
sufficient to support an averment of due
diligence under the requirements of former
§ 1-98.2, it is insufficient to make out a
prima facie case to support service of
process under this section and § 1-105.
Coble v. Brown, 1 N.C. App. 1, 159 S.E.2d
259 (1968).

Averment and Affidavit Based on Hear-
say.—Where one plaintiff simply averred
that he was “informed and believed” that
defendant had removed himself from his
last-known address and had left the State
and remained absent for more than sixty
days continuously subsequent to the col-
lision complained of and was residing
somewhere in Florida and the deputy
sheriff's affidavit averred that he talked
with a woman who he “was informed” and
believed was defendant’s sister who told
him that it was her “information and be-
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lief” that defendant was living in Florida
and that he was “informed and believes
and therefore says” that the only informa-
tion he was able to obtain concerning the
whereabouts of defendant indicated that
the said defendant was residing in the
state of Florida, address unknown, this
evidence is manifestly hearsay evidence,
not admissible, and defendant’'s objection
thereto is entirely proper. Coble v. Brown,
1 N.C. App. 1, 159 S.E.2d 259 (1968).

Service on Commissioner Must Be by
Sheriff of Wake County or Some Other
Person Duly Authorized by Law to Serve
Summons and Commissioner May Not Ac-
cept Service by Mail or Directly. — See
opinion of Attorney General to Mr. J.M.
Penny, Assistant Commissioner of Motor
Vehicles, 42 N.C.A.G. 110 (1972).

Cited in Nationwide Mut. Ins. Co. wv.
Roberts, 261 N.C. 285, 134 S.E.2d 654
(1964); Harrison v. Hanvey, 265 N.C.
243, 143 S.E.2d 593 (1965); Byrd v. Paw-
lick, 362 F.2d 390 (4th Cir. 1966).

ARTICLE 9.

Prosecution Bonds.

§ 1-109. Plaintiff’s, for costs. — At any time after the issuance of sum-
mons, the clerk or judge, upon motion of the defendant, shall require the plaintiff
to do one of the following things and the failure to comply with such order within
30 days from the date thereof shall constitute grounds for dismissal of such civil

action or special proceeding :

(3) File with him a written authority from a superior or district court judge
or clerk of a superior court, authorizing the plaintiff to sue as a pauper:
Provided, however, that the requirements of this section shall not apply
to the State of North Carolina or any of its agencies, commissions or
institutions, or to counties, drainage districts, cities and towns; pro-
vided, further, that the State of North Carolina or any of its agencies,
commissions or institutions, and counties, drainage districts, cities and
towns may institute civil actions and special proceedings without being
required to give a prosecution bond or make deposit in lieu of bond.
(R. C.,c. 31,5 40; C. C. P, s. 71; Code, s. 209; Rev., s. 450; C. S.,
s. 493; 1935, c. 398; 1949, c. 53; 1955, c. 10, s. 1; 1957, c. 563; 1961,

c. 989; 1971, c. 268, s. 3.)
Editor’s Note. — The 1971 amendment,
effective July 1, 1971, inserted ‘“‘superior or
district court” near the beginning of sub-

division (3).

Only the opening paragraph of the sec-

tion and the subdivision changed by the
amendment are set out.

For comment on access of indigents into
the civil courtroom, see 49 N.C.L. Rev.
683 (1971).

§ 1-110. Suit as a pauper; counsel.—Any superior or district court judge
or clerk of the superior court may authorize a person to sue as a pauper in their
respective courts when he proves, by one or more witnesses, that he has a good
cause of action, and makes affidavit that he is unable to comply with the provisions
of G.S. 1-109. The court to which such summons is returnable may assign to the
person suing as a pauper learned counsel, who shall prosecute his action. (C. C. P.,
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s. 72; 18689, c. 96, s. 2; Code, ss. 210, 211; Rev., ss. 451, 452; C. S., s. 494;

1971, c. 268, s. 4.)

Editor’s Note. — The 1971 amendment,
effective July 1, 1971, inserted “superior or
district court” near the beginning of the
first sentence and substituted, at the end
of that sentence, “provisions of G.S. 1-109”
for “preceding section [§ 1-109].”

For comment on access of indigents into
the civil courtroom, see 49 N.C.L. Rev.
683 (1971).

§ 1-111. Defendant’s, for costs and damages in actions for land.

Editor’s Note.—For comment on access
of indigents into the civil courtroom, see
49 N.C.L. Rev. 683 (1971).

The defense bond required by this sec-
tion is not an “appeal bond” but is a bond
which can be required before defendant is
allowed to plead to the complaint. Crockett
v. Lowry, 8 N.C. App. 71, 173 S.E.2d 566
(1970).

Failure to Give Undertaking—When No
Objection Made.—

In cases coming within the purview of

the trial judge to strike the answer and
render judgment for plaintiff without no-
tice to show cause or without giving the
defendant the opportunity to file a defense
bond. Crockett v. Lowry, 8 N.C. App. 71,
173 S.E.2d 566 (1970).

Failure to Give Undertaking—Waiver.—

The requirement that the defendant
must execute and file a defense bond may
be waived, unless seasonably insisted upon
by the plaintiff. Crockett v. Lowry, 8 N.C.
App. 71, 173 S.E.2d 566 (1970).

this section, when an answer has been filed Applied in Turner v. Weber, 16 N.C.
without any bond and has remained on file  App. 574, 192 S.E.2d 601 (1972).
without objection, it would be improper for

§ 1-112. Defense without bond.

Editor’s Note.— Applied in Turner v. Weber, 16 N.C.

For comment on access of indigents into  App. 574, 192 S.E.2d 601 (1972).
the civil courtroom, see 49 N.C.L. Rev. 683
(1971).

SUBCHAPTER VI. PLEADINGS.
ARrTICLE 15.
Answer.
§ 1-139. Burden of proof of contributory negligence.
Contributory Negligence Must Be Set negligence as a conclusion. Tharpe v.

Up in Answer and Proved.—In all actions
to recover damages by reason of the negli-
gence of the defendant, where contributory
negligence is relied upon as a defense, it
must be set up in the answer and defendant
must assume the burden of proving his al-
legation of contributory negligence. Stith
v. Perdue, 7 N.C. App. 314, 172 S.E.2d 246
(1970).

One relying on contributory negligence
must prove facts from which the inference
of contributory negligence may be drawn
by men of ordinary reason. Tharpe v.
Brewer, 7 N.C. App. 432, 172 S.E.2d 919
(1970).

Sufficiency of Plea.—To be sufficient, a
plea of contributory negligence must aver
a state of facts to which the law attaches
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Brewer, 7 N.C. App. 432, 172 S.E.2d 919
(1970).

A motion for judgment of compulsory
nonsuit upon the ground of contributory
negligence should be allowed only when
the plaintiff’s evidence, considered alone
and taken in the light most favorable to
him, together with inferences favorable to
him which may be reasonably drawn there-
from, so clearly establishes the defense of
contributory negligence that no other con-
clusion can reasonably be drawn. Stith v.
Perdue, 7 N.C. App. 314, 172 S.E.2d 246
(1970).

Quoted in Bowen v. Constructors Equip.
Rental Co., 283 N.C. 395, 196 S.E.2d 789
(1973).
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ARTICLE 17.

Pleadings, General Provisions.

1.148. Verification before what officer.—Any officer competent to take
the acknowledgment of deeds, and any judge or clerk of the General Court of Jus-
tice, notary public, in or out of the State, or magistrate, is competent to take

affidavits for the verification of pleadings, in any
C.C. P, s. 117; 1868-9, c. 159, s. 7; Code, s. 258;

and for general purposes. (

court or county in the State,

1891, c. 140; Rev.,s.492;C. S., s. 532; 1971, c. 268, 5. 5.)

Editor’s Note.—
The 1971 amendment, effective July 1,
1971, substituted “General Court of Jus-

tice” for “superior court” and ‘“‘magis-

trate” for ‘“justice of the peace.”

SUBCHAPTER VII. PRETRIAL HEARINGS:; TRIAL
AND ITS INCIDENTS.

ARTICLE 19.

Trial.

§ 1-174. Issues of fact before the clerk.—All issues of fact joined be-
fore the clerk shall be transferred to the superior court for trial at the next

succeeding session, and in case of such transfer neither party is required to give
an undertaking for costs. (Rev.,s. 529; C. S.,s. 558; 1971, c. 381, s. 12.)

Editor’s Note. — The 1971 amendment,
effective Oct. 1, 1971, substituted “session’’
for “term.”

§ 1-180. Judge tc explain law, but give no opinion on facts.

I.IN GENERAL.

Editor’s Note.—

For comment on North Carolina jury
charge, present practice and future pro-
posals, see 6 Wake Forest Intra. L. Rev.
159 (1970).

Purpose of Section.—

In accord with 2nd paragraph in original.
See State v. McEachern, 283 N.C. 57, 194
S.E.2d 787 (1973).

This section imposes a duty of absolute
impartiality on the trial judge. State v.
Best, 280 N.C. 413, 186 S.E.2d 1 (1972);
State v. Holden, 280 N.C. 426, 185 S.E.2d
889 (1972).

This section is now applicable only to
criminal cases. Civil cases are governed by
Rule 51 (a) of the Rules of Civil Procedure
(§ 1A-1), which incorporates the substance
of the section. Atkins v. Moye, 277 N.C.
179, 176 S.E.2d 789 (1970).

Strict Observance of Section’s Provi-
sions Required.—The Supreme Court of
North Carolina has consistently endeav-
ored to maintain the integrity of this sec-
tion by requiring strict observance of its
provisions. State v. Lee, 277 N.C. 205, 176
S.E.2d 765 (1970).

The provisions of this section, etc.—
This section is mandatory and a viola-

tion of it is prejudicial error. State v. Lee,
277 N.C. 205, 176 S.E.2d 765 (1970).

If the mandatory requirements of this
section are not observed, there can be no
assurance that the verdict represents a
finding by the jury under the law and the
evidence presented. Wood v. Nelson, 5
N.C. App. 407, 168 S.E.2d 712 (1970).

Section Not Applicable to Hearing
Where No Jury Is Present.—The provi-
sions of this section prohibiting a court
from giving an opinion on the evidence in
the presence of the jury are obviously not
applicable in a hearing where no jury is
present. State v. Butcher, 10 N.C. App. 93,
177 S.E.2d 924 (1970).

The provisions of this section prohibiting
a court from giving an opinion on the evi-
dence do not apply in a juvenile delin-
quency proceeding where no jury is present.
State v. Rush, 13 N.C. App. 539, 186 S.E.2d
595 (1972).

Applied in State v. Virgil, 276 N.C. 217,
172 S.E.2d 28 (1970); Lentz v. Lentz, 5
N.C. App. 309, 168 S.E.2d 437 (1969); State
v. Letterlough, 6 N.C. App. 36, 169 S.E.2d
269 (1969); State v. Blackmon, 6 N.C. App.
66, 169 S.E.2d 472 (1969); State v. Light-
sey, 6 N.C. App. 745, 171 S.E.2d 27 (1969);
State v. Ealy, 7 N.C. App. 42, 171 S.E.2d
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24 (1969); State v. Locklear, 7 N.C. App.
493, 172 S.E.2d 924 (1970); State v. Barker,
8 N.C. App. 311, 174 S.E.2d 88 (1970);
State v. Locklear, 8 N.C. App. 535, 174
S.E.2d 641 (1970); State v. Batts, 8 N.C.
App. 551, 174 S.E.2d 704 (1970); State v.
Korn, 10 N.C. App. 187, 178 S.E.2d 9
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(1970); State v. Council, 10 N.C. App. 190, -

177 S.E.2d 738 (1970); State v. Colson, 11
N.C. App. 436, 181 S.E.2d 211 (1971);
State v. Powell, 277 N.C. 672, 178 S.E.2d
417 (1971); State v. Moore, 279 N.C. 455,
183 S.E.2d 456 (1971); State v. Williams,
279 N.C. 515, 184 S.E.2d 282 (1971); State
v. Shutt, 279 N.C. 689, 185 S.E.2d 206
(1971); State v. Gordon, 12 N.C. App. 38,
182 S.E.2d 14 (1971); State v. King, 12
N.C. App. 568, 183 S.E.2d 857 (1971);
State v. Lindquist, 14 N.C. App. 361, 188
S.E.2d 686 (1972); State v. Phifer, 17 N.C.
101, 193 S.E.2d 413 (1972); State v. Wil-
liams, 17 N.C. App. 39, 193 S.E.2d 452
(1972); State v. Black, 283 N.C. 344, 196
S.E.2d 225 (1973); State v. Mitchell, 283
N.C. 462, 196 S.E.2d 736 (1973); State v.
Woodcock, 17 N.C. App. 242, 193 S.E.2d
759 (1973); State v. Tennyson, 17 N.C.
App. 349, 194 S E.2d 224 (1973); State v.
Wood, 17 N.C. App. 352, 194 S.E.2d 205
(1973); Jones v. Seagroves, 17 N.C. App.
467, 195 S.E.2d 35 (1973); State v. Wright,
18 N.C. App. 76, 195 S.E.2d 801 (1973);
State v. Snuggs, 18 N.C. App. 226, 196
S.E.2d 525 (1973).

Quoted in State v. Jacobs, 278 N.C. 693,
180 S.E.2d 832 (1971).

Cited in State v. Haith, 7 N.C. App. 552,
172 S.E.2d 912 (1970); State v. Powell, 11
N.C. App. 465 181 S.E.2d 754 (1971);
Cutts v. Casey, 278 N.C. 390, 180 S.E.2d
297 (1971); Investment Properties of Ashe-
ville, Inc. v. Norburn, 281 N.C. 191, 188
S.E.2d 342 (1972); Little v. Poole, 11 N.C.
App. 597, 182 S.E.2d 206 (1971); Worrell
v. Hennis Credit Union, 12 N.C. App. 275,
182 S.E.2d 874 (1971); State v. Summrell,
282 N.C. 157, 192 S.E.2d 569 (1972); State
v. Blue, 17 N.C. App. 526, 195 S.E.2d 104
(1973).

II. OPINION OF JUDGE.

A. -General Consideration.

Purposes and Effect of Section.—

In accord with 5th paragraph in original.
See State v. McLean, 17 N.C. App. 629, 195
S.E.2d 336 (1973).

In accord with 9th paragraph in original
See State v. Frazier, 278 N.C. 458, 180
S.E.2d 128 (1971); State v. Lowery, 12
N.C. App. 538, 183 S.E.2d 797 (1971);
State v. Allen, 283 N.C. 354, 196 S.E.2d
256 (1973).

Defendants are entitled to have a case
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presented to the jurors without their being
subjected to the opinion of a trial judge
upon what the facts of the case are or
what the verdict should be. Voorhees v.
Guthrie, 9 N.C. App. 266, 175 S.E.2d 614
(1970).

A court’s expressions of opinion are
particularly- harmful if they include as-
sumptions of evidence entirely unsupported
by the record. State v. Stroud, 10 N.C.
App. 30, 177 S.E.2d 912 (1970).

When remarks from the bench tend to
belittle and humiliate counsel, defendant’s
case can be seriously prejudiced in the eyes
of the jury. State v. Frazier, 278 N.C. 458,
180 S.E.2d 128 (1971).

Any opinion or intimation of the judge at
any time during the trial which prejudices
a litigant in the eyes of the jury is revers-
ible error. State v. Atkinson, 278 N.C. 168,
179 S.E.2d 410 (1971).

This section imposes on the trial judge
the duty of absolute impartiality. State v.
Frazier, 278 N.C. 458, 180 S.E.2d 128
(1971); State v. Allen, 283 N.C. 354, 196
S.E.2d 256 (1973).

It is the duty of the trial judge at all
times to be absolutely impartial. State v.
Atkinson, 278 N.C. 168, 179 S.E.2d 410
(1971).

Every person charged with crime has an
absolute right to a fair trial before an im-
partial judge and an unprejudiced jury in
an atmosphere of judicial calm. To accord
this right the trial judge must abstain from
conduct or language which tends to dis-
credit or prejudice the accused or his cause
with the jury. State v. Cox, 6 N.C. App.
18, 169 S.E.2d 134 (1969); State v. Lem-
mond, 12 N.C. App. 128, 182 S.E.2d 636
(1971).

This section was intended, etc.—

The respective functions of the judge
and jury in criminal trials are clearly
demarcated by this section; by that demar-
cation the trial judge is denied the right,
in any manner or in any form, to invade
the province of the jury. State v. Holden,
280 N.C. 426, 185 S.E.2d 889 (1972).

Judge to Abstain from Prejudicial Con-
duct or Language.—The judge must ab-
stain from conduct or language which
tends to prejudice the accused or his cause
with the jury. State v. Atkinson, 278 N.C.
168, 179 S.E.2d 410 (1971).

This section forbids the judge, etc.—

[n accord with 1st paragraph in original.
See State v. Frazier, 278 N.C. 458, 180
S.E.2d 128 (1971); State v. Atkinson, 278
N.C. 168, 179 S.E.2d 410 (1971); State v.
Allen, 283 N.C. 354, 196 S.E.2d 256 (1973).

In accord with 2nd paragraph in original.
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See State v. Frazier, 278 N.C. 458, 180
S.E.2d 128 (1971).

In accord with 8th paragraph in original.
See State v. Hall, 11 N.C. App. 410, 181
S.E.2d 240 (1971); State v. Whitted, 14
N.C. App. 62, 187 S.E.2d 391 (1972).

The trial judge is expressly forbidden to
convey to the jury, in any manner, at any
stage of the trial, his opinion as to whether
a fact is fully or sufficiently proven. State
v. Cox, 6 N.C. App. 18, 169 S.E.2d 134
(1969); State v. Lemmond, 12 N.C. App.
128, 182 S.E.2d 636 (1971).

The judge may not make a statement or
ask a defendant or a witness questions
tending to impeach him or to cast doubt
on his credibility or which intimate that a
fact has or has not been established. State
v. Byrd, 10 N.C. App. 56, 177 S.E.2d 738
(1970).

Section Not Confined to Charge.—

In accord with 3rd paragraph in original.
See State v. Cox, 6 N.C. App. 18, 169
S.E.2d 134 (1969); State v. Lemmond, 12
N.C. App. 128, 182 S.E.2d 636 (1971).

This section applies not only to the
charge of the court, but also prohibits the
court at a jury trial from expressing an
opinion on the evidence or the veracity of
the witnesses at any time during the trial
In any manner, or in any form, by word of
mouth or by action, and prohibits the trial
judge from asking questions or making
comments at any time during the trial
which amount to an expression of opinion
as to what has or has not been shown by
the testimony of a witness. State v. Byrd,
10 N.C. App. 56, 177 S.E.2d 138 (1970).

It is error for the trial judge to express
or imply, in the presence of the jury, any
opinion as to the guilt or innocence of the
defendant, or as to any other fact to be
determined by the jury, or as to the credj-
bility of any witness. It is immaterial how
such opinion is expressed or implied,
whether in the charge of the court, in the
examination of a witness, in the rulings
upon objections to evidence or in any
other manner. State v. Freeman, 280 N.C.
622, 187 S.E.2d 59 (1972).

Section Applies throughout Trial.—

In accord with 1st paragraph in original.
See State v. McEachern, 283 N.C. 57, 194
S.E.2d 787 (1973).

This section has been construed to pro-
hibit any opinion or intimation of the judge
at any time during the trial which is cal-
culated to prejudice the parties in the eyes
of the jury. State v. Holden, 280 N.C. 426,
185 S.E.2d 889 (1972); State v. Allen, 283
N.C. 354, 196 S.E.2d 256 (1973).

Motive of Judge Immaterial.—

In accord with 1st paragraph of original
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See State v. McEachern, 283 N.C. 57, 194
S.E.2d 787 (1973).

In accord with 2nd paragraph in orig-
inal. See State v. Byrd, 10 N.C. App. 56,
177 S.E.2d 738 (1970).

Inadvertent Expression, etc.—

The fact that the expression of opinion
was unintentional or inadvertent does not
make it less prejudicial. State v. Hall, 11
N.C. App. 410, 181 S.E.2d 240 (1971).

Where trial court inadvertently ex-
pressed his opinion in stating the conten-
tions of the parties, the cause must be
remanded for a new trial. Voorhees v.
Guthrie, 9 N.C. App. 266, 175 S.E.2d 614
(1970).

Ordinarily, an expression of opinion can-
not be cured by instructing the jury to
disregard it. State v. McEachern, 283 N.C.
57, 194 S.E.2d 787 (1973).

Harmless Error.—

In accord with original. See State v.
Huffman, 7 N.C. App. 92, 170 S.E.2d 561
(1969); State v. Gibson, 14 N.C. App. 409,
188 S.E.2d 683 (1972); State v. Wooten,
15 N.C. App. 193, 189 S.E2d 579 (1972).

Not every ill-advised expression by the
trial judge is of such harmful effect as to
require a reversal. The objectionable lan-
guage must be viewed in light of all the
facts and circumstances, and unless it is
apparent that such infraction of the rules
might reasonably have had a prejudicial
effect on the result of the trial, the error
will be considered harmless. State v.
Holden, 280 N.C. 426, 185 S.E.2d 889
(1972); State v. Blue, 17 N.C. App. 526,
195 S.E.2d 104 (1973).

Although the language used in an in-
struction was a poor choice for the pur-
pose intended and was expressly disap-
proved and would ordinarily require a new
trial, it did not constitute reversible error
because it had no prejudicial effect on the
result of the trial and was therefore harm-
less. State v. Bailey, 280 N.C. 264, 185
S.E.2d 683 (1972).

A defendant who contends that the trial
court's remarks amount to an expression of
opinion in the presence of the jury must
show more than the possibility of unfair
influence; it must appear with ordinary
certainty that the court’s language, when
fairly interpreted, was likely to convey an
opinion to the jury and could reasonably
have had an appreciable effect on the re-
sult of the trial. State v. Hollingsworth,
11 N.C. App. 674, 182 S.E.2d 26 (1971).

Objections Must Be Made in Apt
Time.—

Objections to the charge in reviewing the
evidence and stating the contentions of the
parties must be made before the jury re-
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tires so as to afford the trial judge an op-
portunity for correction; otherwise they are
deemed to have been waived and will not
be considered on appeal. State v. Gaines,
283 N.C. 33, 194 S.E.2d 839 (1973).

Unsupported Assumption of Evidence Is
Prejudicial Despite Untimely Objection.—
While ordinarily error in stating conten-
tions of the parties must be brought to the
trial court’s attention in time to afford
opportunity for correction, where the mis-
statement of a contention upon a material
point includes an assumption of evidence
entirely unsupported by the record, the
misstatement must be held prejudicial, not-
withstanding the absence of timely objec-
tion. State v. Stroud, 10 N.C. App. 30,
177 S.E.2d 912 (1970).

Credibility of Witnesses, etc.—

The credibility of the witnesses and con-
flicts in the evidence are for the jury, not
the court. Atkins v. Moye, 277 N.C. 179,
176 S.E.2d 789 (1970).

The sound rule that no judge at any
time is permitted to cast doubt upon the
testimony of a witness is firmly fixed in
this jurisdiction. The judge must exercise
great care to see that nothing he does or
says during the trial can be understood by
the jury as an expression of an opinion on
the facts or conveys an impression of ju-
dicial meaning. State v. Battle, 18 N.C.
App. 256, 196 S.E.2d 536 (1973).

The criterion for determining whether
the trial judge deprived an accused of his
right to a fair trial by improper comments
or remarks in the hearing of the jury is the
probable effect upon the jury. In applying
this test, the utterance of the judge is to be
considered in the light of the circumstances
under which it was made. State v. Cox, 6
N.C. App. 18, 169 S.E.2d 134 (1969); State
v. Lemmond, 12 N.C. App. 128, 182 S.E.2d
636 (1971).

A broadside exception to the charge will
not be considered, etc.—

Where the error assigned is that ‘“the
court erred in failing to declare and explain
the law arising on the evidence given in
the case,” and that in so failing the court
violated this section, such an assignment
of error is a broadside exception and will
not be considered on appeal. State v. Rigs-
bee, 15 N.C. App. 218, 189 S.E.2d 583
(1972).

Correctness of Instructions Will Be
Presumed.—

When the charge is not included in a
case on appeal, it is presumed to be free
from error and also it is presumed that the
jury was properly instructed as to the law
arising upon the evidence. State v. Murphy,
280 N.C. 1, 184 S.E.2d 845 (1971).
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B. What Constitutes an Opinion.

In General.—

The judge must abstain from conduct or
language which tends to discredit or preju-
dice the accused or his cause with the
jury. State v. Holden, 280 N.C. 426, 185
S.E.2d 889 (1972); State v. Blue, 17 N.C.
App. 526, 195 S.E.2d 104 (1973).

Taking Witness into Custody in Pres-
ence of Jury.— _

If a witness is taken into custody during
the course of the trial under such circum-
stances as to lead the jury to the conclu-
sion that the judge was of the opinion that
the witness was guilty of perjury, such
action constitutes prejudicial error as being
an expression of opinion by the court as
to the credibility of the witness. State v.
Garrett, 5 N.C. App. 367, 168 S.E.2d 479
(1969).

Taking Witness into Custody Out of
Presence of Jury.—The fact that the trial
court ordered a State’s witness to be taken
into custody and charged with perjury does
not constitute an expression of opinion to
the prejudice of defendants in violation of
this section when the trial court’s action
took place out of the presence of the jury.
State v. Garrett, 5 N.C. App. 367, 168
S.E.2d 479 (1969).

Possibility of Unfair Inference Insuffi-
cient.—

It is not sufficient to show by a critical
examination that the judge’s words, de-
tached from the context and the incidents
of the trial, are capable of an interpretation
from which an expression of opinion may
be inferred. State v. Allen, 283 N.C. 354,
196 S.E.2d 256 (1973).

Remarks to Counsel. — Remarks from
the bench which tend to belittle and humili-
ate counsel, or which suggest that counsel
is not acting in good faith, reflect not only
on counsel but on the defendant as well
and may cause the jury to disbelieve all
evidence adduced in defendant’s behalf.
State v. Holden, 280 N.C. 426, 185 S.E.2d
889 (1972).

Admonitions of the court to counsel up-
on improper questioning of witnesses have
repeatedly been held not prejudicial. State
v. Cox, 6 N.C. App. 18, 169 S.E.2d 134
(1969).

A remark by the court in admitting or
excluding evidence is not prejudicial when
it amounts to no more than a ruling on the
question or where it is made to expedite
the trial. State v. Cox, 6 N.C. App. 18, 169
S.E.2d 134 (1969).

Control of Examination and Cross-Ex-
amination.—It is both the right and the
duty of the presiding judge to control the
examination and cross-examination of wit-



§ 1-180

nesses, both for the purpose of conserving
the time of the court, and for the purpose
of protecting the witness from prolonged
and needless examination, but in doing so
the court must not intimate any opinion
either of the witness or his credibility.
State v. Frazier, 278 N.C. 458, 180 S.E.2d
128 (1971).

Intimation That
etc.—

In accord with original. See State v.
Brinkley, 10 N.C. App. 160, 177 S.E.2d
727 (1970).

Assumption That Fact, etc.—

In accord with 1st paragraph of original.
See State v. Hall, 11 N.C. App. 410, 181
S.E.2d 240 (1971); State v. Brinkley, 10
N.C. App. 160, 177 S.E.2d 727 (1970).

Remarks Must Be Prejudicial.—

Remarks of the court during a trial will
not entitle a defendant to a new trial un-
less they tend to prejudice the defendant.
State v. Byrd, 10 N.C. App. 56, 177 S.E.2d
738 (1970); State v. Raynor, 17 N.C. App.
707, 195 S.E.2d 309 (1973).

Credibility of Witnesses.—

This section prohibits any ridicule that
casts aspersions on the testimony of a wit-
ness and thus damages his credibility.
State v. Frazier, 278 N.C. 458, 180 S.E.2d
128 (1971).

It is error for the triat? judge to indicate
to the jury in any manner his opinion as to
the credibility of a witness, or as to the
weight to be given his testimony. State v.
Frazier, 280 N.C. 181, 185 S.E.2d 652
(1972).

Time Spent in Outlining Evidence, etc.—

The fact that the trial court necessarily
consumed more time in outlining the evi-
dence for the State than that of the defen-
dant did not support defendant’s conten-
tion that the court expressed an opinion
upon the facts by laying undue emphasis
on the contentions of the State. State v.
Crutchfield, 5 N.C. App. 586, 169 S.E.2d
13 (1969).

A charge which reviews the State’s evi-
dence cannot be held erroneous as an ex-
pression of opinion that certain facts were
fully proven when it appears that the court
categorically indicated to the jury it was
reviewing the State's evidence. State wv.
Rennick, 8 N.C. App. 270, 174 S.E.2d 122
(1970).

Questioning Witness.—

In accord with 6th paragraph in orig-
inal. See State v. Freeman, 280 N.C. 622,
187 S.E.2d 59 (1972).

It has been the immemorial custom for
the trial judge to examine witnesses who
are tendered by either side whenever he

Controverted Facts,
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sees fit to do so, but the law requires such
examinations to be conducted with care
and in a manner which avoids prejudice to
either party. State v. Frazier, 278 N.C. 458,
180 S.E.2d 128 (1971).

It is proper for the court to ask a wit-
ness questions for the purpose of clarifying
the witness' testimony, but in so doing the
court should be careful not to express an
opinion on the facts or impeach or dis-
credit the witness. State v. Byrd, 10 N.C.
App. 56, 177 S.E.2d 738 (1970).

A trial judge may ask questions of a wit-
ness in order to obtain a proper under-
standing and clarification of the witness’
testimony. State v. Blalock, 9 N.C. App.
94, 175 S.E.2d 716 (1970); State v. Lowery,
12 N.C. App. 538, 183 S.E.2d 797 (1971);
State v. Hood, 13 N.C. App. 170, 184
S.E.2d 916 (1971); State v. Best, 13 N.C.
App. 204, 184 S.E.2d 905 (1971); State v.
Wooten, 15 N.C. App. 193, 189 S.E.2d 579
(1972); State v. Wright, 16 N.C. App. 562,
192 S.E.2d 655 (1972).

[t is proper, and often necessary, that
judges ask questions of witnesses which are
designed to obtain a proper understanding
and clarification of the witnesses’ testi-
mony. State v. Rennick, 8 N.C. App. 270,
174 S.E.2d 122 (1970).

A trial judge is justified in propounding
competent questions in order to develop
some relevant fact. State v. Huffman, 7
N.C. App. 92, 171 S.E.2d 339 (1969).

[t is not improper for the court to ask
questions for the purpose of obtaining a
proper understanding and clarification of a
witness’ testimony as long as the trial
judge does not engage in frequent inter-
ruptions and prolonged questioning. State
v. Huffman, 7 N.C. App. 92, 171 S.E.2d
339 (1969).

If by their tenor, their frequency, or by
the persistence of the trial judge they tend
to convey to the jury in any manner at any
stage of the trial the impression of judicial
leaning, examinations of witnesses by the
judge violate the purpose and intent of this
section and constitute prejudicial error.
State v. Frazier, 278 N.C. 458, 180 S.E.2d
128 (1971); State v. Lowery, 12 N.C. App.

538, 183 S.E.2d 797 (1971); State wv.
Wright, 16 N.C. 562, 192 S.E.2d 655
(1972).

In accord with 4th paragraph in original.
See State v. Blalock, 9 N.C. App. 94, 175
S.E.2d 716 (1970).

The statutory proscription against the
trial judge expressing an opinion prohibits
the court from asking questions at any
time during the trial which amount to an
expression of opinion as to what has or
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has not been shown by the testimony of a
witness. State v. Huffman, 7 N.C. App. 92,
171 S.E.2d 339 (1969).

The court can ask questions of the wit-
ness for the purpose of clarifying his tes-
timony. State v. McLamb, 13 N.C. App.
705, 187 S.E.2d 458 (1972).

It is sometimes necessary for the pur-
pose of clarification for a trial judge to
question a witness, and such questions are
proper so long as they are asked with care
and in a manner which avoids prejudice to
either party. State v. Allen. 14 N.C. App.
185, 188 S.E.2d 568 (1972).

It is improper for a trial judge to ques-
tion a witness for the purpose of impeach-
ing his testimony. State v. Lowery, 12
N.C. App. 538, 183 S.E.2d 797 (1971).

The trial judge is permitted to ask ques-
tions of a witness in the presence of a jury
for the purpose of clarifying matters that
are unclear or not understood. State w.
Laws, 16 N.C. App. 129, 191 S.E.2d 416
(1972).

While this section prohibits the court
from expressing an opinion as to what has
or has not been shown by the testimony
of a witness, it is not improper for the
court to ask questions for the purpose of
obtaining a proper clarification and under-
standing of the testimony. State v. Wil-
liams, 17 N.C. App. 31, 193 S.E.2d 478
(1972).

In the trial of criminal actions the court
may ask a witness questions designed to
obtain a proper understanding and clari-
fication of the witness’ testimony or to
bring out some fact overlooked, but the
court may not ask a defendant or a witness
questions tending to impeach him or to
cast doubt upon his credibility. State wv.
Pinkham, 18 N.C. App. 130, 196 S.E.2d
290 (1973).

Test for Determining Prejudice.—

The question of whether prejudice re-
sulted is to be considered in the light of
the circumstances under which the remarks
were made. State v. Byrd, 10 N.C. App.
56, 177 S.E.2d 738 (1970); State v. Raynor,
17 N.C. App. 707, 195 S.E.2d 309 (1973).

C. Illustrative Cases.
1. Remarks Held Not Erroneous.

a. Remarks Concerning a Party
to the Trial

Colloquy Whether Defendant Ought to
Be Incarcerated Overnight.—Colloquy be-
tween the trial court and the defense coun-
sel in which the court stated, as the jury
was leaving the courtroom, that the de-
fendant ought to be kept in jail overnight,
and in which the court also stated, in the
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absence of the jury, that the defendant
“has got more reason to run now than he

ever had,” is not prejudicial. State wv.
Wood, 9 N.C. App. 706, 177 S.E.2d 449
(1970).

Charge on Contention in Defendant’s
Confession.—In a prosecution for break-
ing and entering and larceny, the trial
court did not express an opinion on the
evidence in charging on defendant’s con-
tention as contained in his confession that
he acted only as a watchman during per-
petration of the crimes where the court
immediately thereafter instructed the jury
that defendant denied being at the scene
of the crime and claimed that his confes-
sion was made under duress. State wv.
McIlwain, 18 N.C. App. 230, 196 S.E.2d
614 (1973).

b. Remarks Concerning Witnesses.

Ruling That Expert Witness Is Qualified
to Testify.—\Where the court’s ruling could
not be interpreted by the jury as anything
other than a holding that the witness was
qualified to testify concerning his expert
opinion in his field, it was not necessary
for the trial judge to excuse the jury from
the courtroom when ruling upon the quali-
fication of a witness to testify as an ex-
pert. State v. Frazier, 280 N.C. 181, 185
S.E.2d 652 (1972).

Remark That Witness’ Motion for Di-
rected Verdict Had Been Granted.—A trial
court’'s statement to the jury that motions
for directed verdicts of not guilty had been
entered by all four defendants and had
been granted only as to two defendants,
one of whom was about to testify for the
other defendants, was not an expression
of opinion. State v. Fry, 13 N.C. App. 39,
185 S.E.2d 256 (1971).

Remark That Witness Has Fully An-
swered Question.—

Trial judge's statement that a question
put to the witness had been previously an-
swered did not amount to an expression
of opinion on the evidence. State v. Hol-
lingsworth, 11 N.C. App. 674, 182 S.E.2d
26 (1971).

c. Remarks Concerning Weight and
Credibility of Testimony.
Statement as to Qualification of Wit-

ness.—

The trial court did not express an opin-
ion as to the credibility of witnesses for
the State by ruling, in the presence of the
jury, that each was an expert in the field
of his testimony. State v. Frazier, 280 N.C.
181, 185 S.E.2d 652 (1972).

Statement Concerning Admission.—

Where in the course of his charge to the
jury a trial judge said: “I believe the
State’s evidence further tends to show that
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the defendant after being warned of his
rights made an admission or confession to
the police and told them that he had a
gun; that is to wit: a .22 caliber pistol
with a blue steel barrel and white han-
dles,” that was not an expression of opin-
ion that defendant had confessed his guilt.
State v. Bailey, 280 N.C. 264, 185 S.E.2d
683 (1972).

Testimony of Witnesses Having Interest
in Case.—There is no hard and fast form
of expression or consecrated formula re-
quired, but the jury should be instructed
that, as to the testimony of relatives or
parties interested in the case and defen-
dants, the jury should scrutinize their
testimony in the light of that fact; but if,
after such scrutiny, the jury should believe
that the witness has told the truth, they
should give him as full credit as if he were
disinterested. State v. Griffin, 280 N.C. 142,
185 S.E.2d 149 (1971).

A charge did not constitute an expres-
sion of opinion upon the credibility of de-
fendant or his mother where the admoni-
tion to scrutinize their testimony in light
of their interest in the case included not
only the defendant and his mother but
also the testimony of any witness who
had an immediate personal interest in the
outcome of the verdict. State v. Griffin,
280 N.C. 142, 185 S.E.2d 149 (1971).

It is proper for the trial court to instruct
the jury to scrutinize the defendant’s tes-
timony in the light of his interest in the
outcome of the case, and that if they be-
lieve he is telling the truth they will give
to his testimony the same weight they
would give to the testimony of any other
believable witness. State v. Best, 13 N.C.
App. 204, 184 S.E.2d 905 (1971).

Definiiion of Reasonable Doubt.—In a
first-degree murder prosecution, the trial
judge’s definition of reasonable doubt as a
“possibility of innocence” was more favor-
able to defendant than was required ant
therefore did not constitute prejudicial
error. State v. Bryant, 283 N.C. 227, 195
S.E.2d 509 (1973).

d. Miscellaneous Remarks.

Questioning Witnesses.—In a homicide
prosecution, the trial court did not express
an opinion in asking one State's witness
13 questions or in asking a second State’s
witness five questions, where each question
was designed to clarify the testimony of
the witness as to location of the defendant
and the deceased at the time the homicide
occurred. State v. Freeman, 280 N.C. 622,
187 S.E.2d 59 (1972).

In a homicide prosecution, the trial court
did not express an opinion in any of nine
questions propounded to defendant where
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their purpose was to enable the court to
rule upon objections by the solicitor, to
clarify a simple, affirmative answer to a
question asked in the alternative, to clarify
defendant’s ambiguous answers to ques-
tions by the solicitor concerning a prior
conviction, or to enable the court to make
an accurate note concerning defendant’s
testimony as to his reason for following
deceased out of the poolroom where the
homicide occurred. State v. Freeman, 280
N.C. 622, 187 S.E.2d 59 (1972).

Comment on Jury’s Duty.—

An instruction to the effect that the jury
had a duty to reach a verdict “if you can
do so without violence to your conscience”
contains nothing that tends to coerce, nor
any expression of opinion as to what the
verdict should be. State v. Bailey, 280 N.C.
264, 185 S.E.2d 683 (1972).

Generally, where the jury have retired
but are unable to reach a verdict, the court
may call the jury back and instruct them
as to their duty to make a diligent effort
to arrive at a verdict, so long as the court’s
language in no way tends to coerce or in
any way intimate any opinion of the court
as to what the verdict should be. State
v. Brown, 280 N.C. 588, 187 S.E.2d 85
(1972).

It is the duty of the judge to counsel a
perplexed jury towards an agreement, keep-
ing always within the statutory restriction
that he shall give no intimation on the
merits or whether any fact has been fully
and sufficiently proved. State v. Bailey, 280
N.C. 264, 185 S.E.2d 683 (1972).

A statement made by the trial court that
insofar as he knew all available evidence
had been introduced was simply a state-
ment that the court knew of no other evi-
dence which would come up in a new trial,
and that based upon the evidence it was
the duty of the jury, if possible, to reach
a verdict. State v. Brown, 280 N.C. 588,
187 S.E.2d 85 (1972).

The court may properly instruct the
jury that the trial of the cause involves
heavy expense to the county and that it
is the duty of the jury to continue its
deliberations and attempt to reach an
agreement, but that the court is not at-
tempting to force an agreement. State v.
Brown, 280 N.C. 588, 187 S.E.2d 85 (1972).

The trial judge correctly instructed the
jury : “It is your duty to remember and
consider all of the evidence whether called
to your attention by counsel or the court
or not, for all of the evidence is impor-
tant.” State v. McClain, 282 N.C. 396, 193
S.E.2d 113 (1972).

Where the jury, after some deliberation,
returned to the courtroom without reach-
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ing a verdict and the trial judge at that
time, inter alia, stated to the jury that the
case was one of importance to the State
and to the defendant, and some jury must
pass upon it and that it was their duty to
consider the evidence and not to decline
to agree on account of stubbornness, such
statements were allowed. State v. Bryant,
282 N.C. 92, 191 S.E.2d 745 (1972).

Comment upon Attitude and Conduct of
Jurors.—The trial judge’s charge was al-
lowed which said that the attitude and
conduct of jurors at the outset of their
deliberations are matters of considerable
importance, and that it is rarely productive
of good for a juror upon entering the jury
room to make an emphatic expression of
his opinion on the case or to announce
a determination to stand for a certain ver-
dict. State v. Bryant, 282 N.C. 92, 191
S.E.2d 745 (1972).

Apology for Having to Excuse Jury to
Conduct Voir Dire Hearing.—Where the
jury was excused so that the court could
conduct a voir dire hearing, and, shortly
after the jury returned, it became neces-
sary to excuse the jury again for the same
reason, the trial court’s statement, “Ladies
and gentlemen, step into your room. I hate
to bother you,” was simply an apology for
having to excuse the jury so soon after
their return to the courtroom and did not
tend to reflect an opinion that defendant’s
position was unsound and not worthy of
the inconvenience being imposed upon the

jury. State v. Best, 280 N.C. 413, 186
S.E.2d 1 (1972).
Informing Jury That Manslaughter

Does Not Arise from Evidence.—It is not
an expression of opinion, but rather the
duty of the trial judge, where the evidence
so warrants, to inform the jury that man-
slaughter does not arise on the evidence
in the case. State v. Duboise, 279 N.C. 73,
181 S.E.2d 393 (1971).

Unqualified Use of ‘“Assault” and
“Rape”. — The charge, when read as a
whole, did not show that the judge in any
manner expressed any opinion in violation
of this section by the unqualified use of
the words “assault” and “rape” or “raping”
in referring to the charges against the de-
fendants and the use of these words, did
not lead the jury to assume that the facts
in controversy had been established. State
v. Blalock, 9 N.C. App. 94, 175 S.E.2d 716
(1970).

Reading Warrant.—In a drunken driving
prosecution, the trial court did not express
an opinion by the statement in the instruc-
tions that “the offense charged here was
committed against the peace and dignity of
the State” where the court was reading the
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warrant upon which the defendant was be-
ing tried. State v. Rennick, 8 N.C. App.
270, 174 S.E.2d 122 (1970).

Instruction as to Voluntary Flight of
Defendant. — The trial court’s instruction
that the voluntary flight of a defendant im-
mediately after he is accused of a crime
is not a circumstance sufficient in itself to
establish his guilt, is not an expression of
opinion, on the theory that the court im-
plied to the jury that defendant had been
formally charged with crime at the time of
his flight from a deputy sheriff’s car, when
in fact the deputy had told defendant that
he wanted to talk to him concerning a rob-
bery. State v. Kirby, 7 N.C. App. 366, 172
S.E.2d 93 (1970).

Inquiry as to Specific Amount of Dam-
ages Jury Intended to Award.—Where the
jury answered the issue of damages as
“amount specified in contract,” and the trial
judge informed the jury that the verdict
should be in some dollar amount and in-
quired if they intended the amount set
forth in the complaint, and all members of
the jury agreed to that amount, the judge
did not suggest an answer in violation of
this section. Roberts Co. v. Aladdin Knit
Mills, Inc., 8 N.C. App. 612, 174 S.E.2d 289
(1970).

Customary Rulings Sustaining Solicitor’s
Objections.—A trial court did not express
an opinion on the credibility or guilt of
defendant in sustaining the solicitor’s ob-
jections on 10 occasions to questions pro-
pounded to the defendant on direct exam-
ination, the ruling in each instance being
the customary ruling, “Objection sus-
tained,” and the rulings being interspered
with six others overruling objections by
the solicitor. State v. Freeman, 280 N.C.
622, 187 S.E.2d 59 (1972).

Instruction That Whether Statement
Was Oral or Written Made No Difference.
—In replying to the jury’s question as to
whether defendant’s statement to the
sheriff was oral or written, the trial court’s
instruction that, if the jury believed that
such a statement was made, it would make
no difference whether or not the statement
was in writing, did not constitute an ex-
pression of opinion. State v. Crane, 11
N.C. App. 721, 182 S.E.2d 225 (1971).

2. Remarks Held Erroneous.

a. Remarks Concerning a Party
to the Trial
Instruction Where Defendants Pleaded
Not Guilty and Made No Judicial Admis-
sion..—Where defendants entered pleas of
not guilty to charges of armed robbery
and there is nothing in the record to show
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that they made any judicial admission that
the offense had actually occurred, a trial
court’s instruction to the jury that defen-
dants “do not deny that somebody did this,
but thev say they are not the men, and
some other men did it, not themselves,”
is an unauthorized expression of opinion
on the evidence in violation of this section.
State v. Brinkley, 10 N.C. App. 160, 177
S.E.2d 727 (1970).

Parties as Witnesses. — A judge ex-
pressed an opinion as to the credibility and
probative value of the defendant’s testi-
mony when he said to the defendant, in the
presence of the jury, that if he (the judge)
“had some witnesses who saw what you
say they saw, I would have them here.”
State v. Byrd, 10 N.C. App. 56, 177 S.E.2d
738 (1970).

“You Were in the Car When You Were
Raped?”—In rape prosecution, the trial
judge’s asking the prosecuting witness
& . vou were in the car when you were
raped?” was held to be a prejudicial opin-
ion of the court on the facts. State wv.
McEachern, 283 N.C. 57, 194 S.E.2d 787
(1973).

b. Remarks Concerning Witnesses.
Remarks Having Effect of Impeaching
Witnesses.—

In a prosecution for crime against na-
ture, the trial judge eXpressed an opinion
in violation of this section when he inter-
rogated defendant’s medical witness con-
cerning the witness’s opinion that the al-
leged victim had not been sexually violated
per annum on the day of the alleged crime
and tended to impeach defendant’'s wit-
ness or cast doubt on his credibility by his
line of questioning. State v. Pinkham, 18
N.C. App. 130, 196 S.E.2d 290 (1973).

Questions Conveying Opinion as to
What Has Been Shown by Testimony.—
One of the ways in which the trial judge
may violate this section is by posing ques-
tions which convey to the jury his opinion
as to what has or has not been shown by
the testimony of a witness. State v. Mec-
Eachern, 283 N.C. 57, 194 S.E.2d 787
(1973).

c¢. Remarks Concerning Weight and
Credibility of Testimony.

It is error to intimate an opinion as to
the relative strength or weakness of a
party’s case, or the credibility of his wit-
nesses, or to make any statement such as
to invoke sympathy for the prosecuting
witness, thereby bolstering that testimony.
State v. McLean, 17 N.C. App. 629, 195
S.E.2d 336 (1973).

It is error for the trial judge to intimate
that controverted facts have or have not
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been established, or to place before the
jury in a statement of contentions matter
which they should not take into consider-
ation in arriving at a verdict. State v. Mc-
Lean, 17 N.C. App. 629, 195 S.E2d 336
(1973).

Argument Repeated by Court as Con-
tention..—An argument that would be per-
missible when made by the solicitor may,
when repeated by the court as a conten-
tion, give emphasis that would weigh too
heavily upon defendant, and would consti-
tute a prejudicial charge under this sec-
tion. State v. Stroud, 10 N.C. App. 30, 177
S.E.2d 912 (1970).

Judge’s Questioning of Defendant.—In
a prosecution of two defendants for dis-
charging firearms into an occupied build-
ing, the trial judge’s questioning of the
defendants amounted to cross-examination
and constituted an expression of opinion
on the credibility of defendants’ testimony,
where the questions included the following:
(1) “At the time you fired your shotgun
you knew there was someone in the Club,
didn’t you?”; (2) “If you thought there
was trouble brewing outside, why didn’t
you stay in your house rather than get
vour gun and go out and get in it?”; and
(3) “What have you been tried and con-
victed for?”. State v. Lowery, 12 N.C. App.
538, 183 S.E.2d 797 (1971).

d. Miscellaneous Remarks.

Expressions by Judge Stated as Conten-
tions May Violate Section. — Where ex-
pressions by the trial judge, in their
warmth and vigor, though stated in the
form of contentions, are capable of im-
pressing the jury with the strength of the
State’s case and the weakness of the alibi
of the defendant, such expressions, though
unintended by the trial judge to prejudice
anyone, are in violation of this section and
constitute prejudicial error. State V.
Stroud, 10 N.C. App. 30, 177 S.E.2d 912
(1970).

Judge Sustaining His Own Objections.—
The trial judge expressed an opinion in
violation of this section when he sustained
his own objections to seven questions pro-
pounded by defense counsel to one State’s
witness and to nine questions propounded
by defense counsel to another State’s wit-
ness, and told defense counsel on two oc-
casions after sustaining his own objections,
“You know better than that.” State v.
Lemmond, 12 N.C. App. 128, 182 S.E.2d
636 (1971).

Assuming Role of Prosecutor. — Where
on several occasions while defendant’s
counsel was cross-examining the State’s
witnesses, the trial judge either sustained
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objections by the solicitor or interposed
his own objections to block legitimate lines
of cross-examination, and where, after the
State’s witness had completed his testi-
mony as to results of the breathalyzer
test, the trial judge asked questions of the
witness to bring out the fact that the
breathalyzer test had been approved for
use in this State since 1965 and to bring
before the jury that the witness had given
the test to persons suspected of driving
under the influence of intoxicants many
times, the trial judge, temporarily at least,
abandoned his role as an impartial jurist
and assumed the role of the prosecutor,
and in so doing he violated the provisions
of this section. State v. Medlin, 15 N.C.
App. 434, 190 S.E.2d 425 (1972).

Unintentional Expression of Opinion on
Facts Adverse to Defendant.—Where the
judge, in questioning several prospective
jurors who had been challenged by the
state for cause when they had stated that
they had conscientious scruples against
capital punishment, inadvertently over-
stepped his self-appointed bounds and un-
intentionally expressed an opinion on the
facts adverse to the defendant, the defen-
dant was granted a new trial. State v. Mc-
Swain, 15 N.C. App. 675, 190 S.E.2d 682
(1972).

Recapitulation of Testimony and Stating
State’s Contentions Violated Prohibitions
of Section. — In recapitulating the testi-
mony and, more grievously, in stating what
was sald to be the State’s contentions,
the judge violated the prohibition against
expressing an opinion on the evidence and
merits of the case. Such expressions of
opinion entitle the defendant to a new trial.
State v. Hall, 11 N.C. App. 410, 181 S.E.2d
240 (1971).

Where part of the court’s instructions
omitted the single word “if,” it resulted
in an expression of opinion by the court
that the State had already shown that de-

fendant’s act was criminally negligent.
State v. Williams, 280 N.C. 132, 184 S.E.2d
875 (1971).

Criminal Negligence.—Where a portion
of the charge amounted to a statement
that, if the stabbing was done, an act of

criminal negligence had been committed
by defendant, that portion was held to be
a statement of opinion. State v. Williams,
280 N.C. 132, 184 S.E.2d 875 (1971).

The showing that defendant was seated
at a table, that deceased was standing near
him, and that defendant pulled the gun
from his pocket after which it fired with
the bullet striking deceased in the forehead,
would certainly be some evidence that de-
fendant intentionally pointed the gun at
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the deceased even though it may have fired
accidentally. There were sufficient facts
presented to support the charge concerning
whether defendant handled the gun in a
criminally negligent manner. State v. Jones,
15 N.C. App. 537, 190 S.E.2d 278 (1972).

III. EXPLANATION OF LAW
AND EVIDENCE.

A. General Consideration of the Charge.

The Object of Instructions.—

The chief purpose of a charge is to aid
the jury clearly to comprehend the case,
and to arrive at a correct verdict. For this
reason, the Supreme Court has consistently
ruled that this section imposes upon the
trial judge the positive duty of instructing
the jury as to the law upon all of the sub-
stantial features of the case. Wood v. Nel-
son, 5 N.C. App. 407, 168 S.E.2d 712
(1969).

The chief purpose of a charge is to give
a clear instruction which applies the law
to the evidence in such manner as to as-
sist the jury in understanding the case and

in reaching a correct verdict. State wv.
Williams, 280 N.C. 132, 184 S.E.2d 875
(1971).

A charge to the jury should present,
etc.—

It is prejudicial error when the court
fails to instruct the jury on a substantial
feature of the case arising on the evidence.
State v. Graves, 18 N.C. App. 177, 196
S.E.2d 582 (1973).

Where the charge as to the contentions
of the parties accurately reflects the essen-
tial features of the case, in the absence of
a request for further instructions or in apt
time asking the court to give further or
different contentions, the charge as to
the contentions is sufficient. Braswell wv.
Purser, 16 N.C. App. 14, 190 S.E.2d 857
(1972), aff'd, 282 N.C. 388, 193 S.E.2d 90
(1972).

Instructions Must Be Sufficiently Defi-
nite.—

The trial judge is not required to instruct
with any greater particularity upon any
element of the offense than is necessary to
enable the jury to apply that law to the
evidence bearing on the element. State v.
Patton, 18 N.C. App. 266, 196 S.E.2d 560
(1973).

Charge Must Be Considered, etc.—

The charge of the court must be read
as a whole, in the same connected way that
the judge is supposed to have intended it
and the jury to have considered it. State v.
Lee, 277 N.C. 205, 176 S.E.2d 765 (1970).

The judge’s words in a charge may not
be detached from the context and the in-
cidents of the trial and then critically ex-
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amined for an interpretation from which
erroneous expressions may be inferred.
State v. McWilliams, 277 N.C. 680, 178
S.E.2d 476 (1971).

It is not sufficient to show that a critical
examination of the judge’'s words, detached
from the context and the incidents of the
trial, are capable of an interpretation from
which an expression of opinion may be in-
ferred. State v. Lee, 277 N.C. 205, 176
S.E.2d 765 (1970).

A charge must be construed contex-
tually, and isolated portions of it will not
be held prejudicial when the charge as a
whole is correct. State v. McWilliams, 277
N.C. 680, 178 S.E.2d 476 (1971); State v.
Lee, 277 N.C. 205, 176 S.E.2d 765 (1970).

Where it was clear that some of the
errors in a charge resulted from lapus
linguae on the part of the trial judge and
it was also apparent that many of the
errors of omission and commission resulted
from the taking and transcription of the
record, and the Supreme Court doubted
that any part of the charge as challenged
by any one assignment of error would con-
stitute prejudicial error, it concluded that
the total charge failed to clarify the ma-
terial issues so as to aid the jury in reach-
ing a verdict. State v. Williams, 280 N.C.
132, 184 S.E.2d 875 (1971).

A charge must be considered context-
ually as a whole. State v. Lee, 282 N.C.
566, 193 S.E.2d 705 (1973).

The jury charge must be read as a whole
and construed contextually, and isolated
portions will not be held prejudicial when
the charge as a whole is correct. State v.
Laws, 16 N.C. App. 129, 191 S.E.2d 416
(1972).

The charge of the court will be con-
strued contextually, and segregated por-
tions will not be held prejudicial error
when the charge as a whole is free from
any prejudice to defendant. State v. Eisen,
16 N.C. App. 532, 192 S.E.2d 613 (1972).

Instructions Should Be Fair to Both
Sides. — A compliance with this section
gives to the jury instructions which are
designed to be fair to both sides. Key v.
Merritt-Holland Welding Supplies, Inc., 5
N.C. App. 654, 169 S.E.2d 27 (1969).

The litigants are not entitled to deter-
mine the exact sequence of the charge to
the jury, and are not entitled to have the
trial judge use the words and expressions
as formulated by the litigant. Key v. Mer-
ritt-Holland Welding Supplies, Inc., 5 N.C.
App. 654, 169 S.E.2d 27 (1969).

Insubstantial technical errors in the
charge which could not have affected the
result will not be held prejudicial. State v.
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McWilliams, 277 N.C. 680, 178 S.E.2d 476
(1971).

Broadside Exception Untenable.—

An exception to the entire charge of the
court is a broadside exception and presents
no question for review upon appeal. State
v. Jackson, 6 N.C. App. 406, 170 S.E.2d
137 (1969).

An assignment of error to the court’s
failure to charge the law and explain the
evidence as required by statute is a broad-
side exception and will not be considered.
Panhorst v. Panhorst, 9 N.C. App. 238,
175 S.E.2d 609 (1970).

Exception Must Be Specific.—

The exception and assignment of error
to the failure of the court to charge the
law arising on the evidence on a particular
aspect should set out the appellant’s con-
tention as to what the court should have
charged, or the particular matters which
the appellant asserts were omitted. Pan-
horst v. Panhorst, 9 N.C. App. 258, 175
S.E.2d 609 (1970).

An assignment of error to the charge on
the ground that it failed to explain and
apply the law to the evidence as required
by statute is a broadside exception and in-
effectual, it being required that the assign-
ment of error set forth the part of the
charge challenged and point out specifically
the error complained of. State v. Black,
14 N.C. App. 373, 188 S.E.2d 634 (1972).

Where the exception fails to specify the
matters omitted, it cannot be aided by an
assignment of error, since the appellee is
entitled to be apprised of the theory of
the appeal. Panhorst v. Panhorst, 9 N.C.
App. 258, 175 S.E.2d 609 (1970).

Specific Prayers, etc.—

If defendant desires fuller instructions
as to the evidence or contentions, he
should so request. His failure to do so
precludes him from assigning this as er-
ror on appeal. State v. Sanders, 276 N.C.

598, 174 S.E.2d 487 (1970); State v. Mc-
Clain, 282 N.C. 396, 193 S.E.2d 113 (1972).

Absent a special request, the judge is not
required to instruct the jury that a defen-
dants’ failure to testify does not create any
presumption against him. State v. Butcher,
13 N.C. App. 97, 185 S.E.2d 11 (1971).

Where the charge fully instructs the jury
on all substantive features of the case,
defines and applies the law thereto, and
states the contentions of the parties, it
complies with this section, and a party de-
siring further elaboration on a particular
point, or of his contentions, or a charge on
a subordinate feature of the case, must
aptly tender request for special instruc-
tions. State v. Floyd, 15 N.C. App. 438,
190 S.E.2d 353 (1972).
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Errors Should Be Pointed Out before
Verdict.—

Any error or omission by the court in
its review of the evidence in the charge
to the jury must be then called to the
attention of the court so that the court
may have an opportunity to make the ap-
propriate correction. State v. McClain, 282
N.C. 396, 193 S.E.2d 113 (1972).

Cure of Error in Instruction.—Any er-
ror in the instruction excepted to as an
expression of the court’s opinion on the
facts was completely cured by the instruc-
tion which followed, that the court had no
opinion. State v. Hutson, 10 N.C. App.
653, 179 S.E.2d 858 (1971).

An exception to an excerpt from charge
ordinarily does not challenge the omission
of the court to charge further on the same
or any other aspect of the case. Panhorst
v. Panhorst, 9 N.C. App. 258, 175 S.E.2d
609 (1970).

Objections Will Not Be Considered for
First Time on Appeal—Where defendant
did not object to the court’s statement of
the State’s contentions at the time they
were given, objections thereto will not be
considered for the first time on appeal.
State v. King, 6 N.C. App. 702, 171 S.E.2d
33 (1969).

But Expressions of Opinion May be
Objected to on Appeal.—LExceptions to an
expression of opinion in the statement of
contentions may be taken by the aggrieved
party for the first time upon appeal. Voor-
hees v. Guthrie, 9 N.C. App. 266, 175
S.E.2d 614 (1970).

B. Explanation Required.

1. In General.

Rule Stated.—

In accord with 4th paragraph in orig-
inal. See State v. Bryant, 282 N.C. 92, 191
S.E.2d 745 (1972).

This section requires the judge to ex-
plain the law but give no opinion on the
facts. The purpose of the section is to
secure the right of every litigant to have
his cause considered by an impartial judge
and an unbiased jury. State v. Lee, 277
N.C. 205, 176 S.E.2d 765 (1970).

This statute requires the judge to ex-
plain the law of the case, to point out the
essentials to be proved on the one side or
the other, and to bring into view the rela-
tions of the particular evidence adduced to
the particular issues involved. Wood v.
Nelson, 5 N.C. App. 407, 168 S.E.2d 712
(1969).

The requirement of this section 1s met
by presentation of the principal features of
the evidence relied on respectively by the
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prosecution and defense. State v. Craig, 11
N.C. App. 196, 180 S.E.2d 376 (1971).

The judge is required to declare and
explain the law arising on the evidence.
State v. Duboise, 279 N.C. 73, 181 S.E.2d
393 (1971).

It is the duty of the court to state the
evidence to the extent necessary to explain
the application of the law arising thereon.
State v. Pittman, 12 N.C. App. 401, 183
S.E.2d 307 (1971).

Where the content and form of the ques-
tions did not clearly apply the law to the
facts, and the charge left the jury with no
clear choice between second-degree murder
and manslaughter, the charge was held
erroneous. State v. Rummage, 280 N.C. 51,
185 S.E.2d 221 (1971).

Recital of What Evidence Tended to
Show without Instruction on Application
of Law.—Where the trial court gives a
recital of what. some of the evidence
tended to show, but no instruction 1is
given as to how the law applies to it, the
jury is left unaided to apply the abstract
principles of law to the facts, and this
constitutes error requiring a new trial.
State v. McKinnon, 9 N.C. App. 724, 177
S.E.2d 299 (1970).

Failure to Tnstruct Concerning Admis-
sions as to Convictions of Unrelated Prior
Criminal Offenses.—The trial court’s fail-
ure to instruct that admissions as to con-
victions of unrelated prior criminal offenses
were not competent as substantive evi-
dence but were competent as bearing upon
defendant’s credibility as a witness does
not constitute error, absent a request for
such instruction. State v. Alexander, 16
N.C. App. 95, 191 S.E.2d 395 (1972).

Contention of Parties.—

The manner of stating the contentions
of the parties, if indicative of the court’s
opinion, is within the prohibition of this
section. Voorhees v. Guthrie, 9 N.C. App.
266, 175 S.E.2d 614 (1970).

In instructing the jury the court is not
required to recapitulate all of the evidence.
State v. Craig, 11 N.C. App. 196, 180
S.E.2d 376 (1971).

Although the judge is not required to
state or recapitulate the contentions of the
parties, it is permissible for him to do so.
State v. Holway, 8 N.C. App. 340, 174
S.E.2d 54 (1970).

The recapitulation of all the evidence is
not required under this section, and
nothing more is required than a clear in-
struction which applies the law to the evi-
dence and gives the position taken by the
parties as to the essential features of the
case. State v. Greene, 278 N.C. 649, 180
S.E.2d 789 (1971).
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While the trial court is not required to
state the contentions of the litigants at all,
when the court does undertake to state the
contentions of one party it must also give
equal pertinent contentions of the opposing
party. State v. Billinger, 9 N.C. App. 573,
176 S.E.2d 901 (1970).

Though this section does not require the
trial judge to state the contentions of either
party, the statute does require that the
trial judge give “equal stress to the State
and defendant in a criminal action’’;
therefore, where the court gives the State’s
contentions but gives no contentions of the
defendant, the mandate of this section is
not satisfied. State v. Lane, 18 N.C. App.
316, 196 S.E.2d 597 (1973).

Stating Assumptions of Party as Con-
tentions.—The trial judge does not comply
with the provisions of this section by stat-
ing as contentions what one of the parties
assumed. Johnson v. Douglas, 6 N.C. App.
109, 169 S.E.2d 505 (1969).

Explanation of Subordinate
etc.—

In accord with 5th paragraph in original.
See State v. Craig, 11 N.C. App. 196, 180
S.E.2d 376 (1971).

Where the charge fully instructs the jury
on all substantive features of the case, de-
fines and applies the law thereto, and states
the contention of the parties, it complies
with this section and a party desiring
further elaboration on a particular point,
or of his contentions, or a charge on a
subordinate feature of the case, must aptly
tender request for special instructions.
State v. Garrett, 5 N.C. App. 367, 168
S.E.2d 479 (1969).

Instructions to scrutinize the testimony
of an alleged accomplice, or that the jury
should not consider evidence withdrawn by
the court, or explaining the difference be-
tween corroborative and substantive evi-
dence, or charging how evidence relating
to the credibility of a witness should be
considered, or that certain evidence had
been admitted solely for the purpose of
corroboration, or that the jury should take
its own recollection of the evidence, or in-
structions on defendant’s evidence of good
character, relate to subordinate features
upon which the court is not required to
charge in the absence of request for special
instruction aptly made. State v. Wither-
spoon, 5 N.C. App. 268, 168 S.E.2d 243
(1969).

A party desiring further elaboration on a
particular point, or of his contention, or a
charge on a subordinate feature of the case
must aptly tender his request for special
instructions. Instructions to scrutinize the
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testimony of an alleged accomplice are not
required when, as here, no request therefor
has been made. State v. Dunbar, 8 N.C.
App. 17, 173 S.E.2d 543 (1970).

Explanation of Subordinate Features of
Case.—

Where the court adequately charges on
all substantive features of a case, it will
not be error to fail to give instructions on
subordinate features of the case, since the
party desiring such instruction or greater
elaboration is under a duty to request it.
Braswell v. Purser, 16 N.C. App. 14, 190
S.E.2d 857 (1972), aff’d, 282 N.C. 388, 193
S.E.2d 90 (1972).

2. Statement of Evidence.

Recapitulation Unnecessary.—

In accord with 3rd paragraph in original.
See State v. Sanders, 276 N.C. 598, 174
S.E.2d 487 (1970).

In accord with 6th paragraph in original.
See State v. Garrett, 5 N.C. App. 367, 168
S.E.2d 479 (1969); State v. McClain, 282
N.C. 396, 193 S.E.2d 113 (1972).

Recapitulation Must Be with Reasonable
Accuracy.—The evidence offered by de-
fendant as well as by the State, together
with the contentions, is to be recapitulated
with reasonable accuracy. The law re-
quires no more. State v. Gaines, 283 N.C.
33, 194 S.E.2d 839 (1973).

Court May Not Assume That Any Nec-
essary Fact Is Proved.—Is is reversible
error for the court to assume that any fact
necessary to establish the guilt of the de-
fendant has been proved, and thus, by its
instructions, to relieve the jury of its ob-
ligation to consider that issue. State v.
Butcher, 13 N.C. App. 97, 185 S.E.2d 11
(1971).

Improper Basis for Jury Instructions.—
The court should never give the jury in-
structions based upon a state of facts not
presented by some reasonable view of the
evidence produced on the trial, nor upon
a supposed state of facts. State v. Mec-
Clain, 282 N.C. 396, 193 S.E.2d 113 (1972).

Contentions of Parties.—

Where the court made no reference in
the charge to the evidence except in a
short statement as to the contentions of
the parties, that was held insufficient to
satisfy the requirements of this section.
State v. Pittman, 12 N.C. App. 401, 183
S.E.2d 307 (1971).

Where the court referred to the evi-
dence by its substance in the form of con-
tentions rather than by recital of the words
of the witnesses, there was a lack of indi-
cation that the jurors were in any wise
misled or confused. State v. Jennings, 279
N.C. 604, 184 S.E.2d 254 (1971).
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Discretion of Court as to Jury’s Request
for Restatement of Evidence.—It is discre-
tionary with the court to grant or refuse
the jury’s request for restatement of the
evidence. State v. Crane, 11 N.C. App. 721,
182 S.E.2d 225 (1971).

3. Explanation of Law.

In general.—

The trial judge has great discretion in
the manner in which he charges the jury,
but he must explain every essential element
of the offense charged. State v. Young, 16
N.C. App. 101, 191 S.E.2d 369 (1972).

Absence of Request, etc.—

It is the duty of the trial judge even
without special request to declare and ex-
plain the law as to all substantial features
of the case arising on the evidence. State v.
Blizzard, 7 N.C. App. 395, 172 S.E.2d 106
(1970).

Even in the absence of request for
special instructions, a failure to charge the
law on the substantive features of the case
arising on the evidence is prejudicial error.
Tharpe v. Brewer, 7 N.C. App. 432, 172
S.E.2d 919 (1970).

The mandate of this section is not met,
etc.—

In accord with 1st paragraph in original.
See Wood v. Nelson, 5 N.C. App. 407, 168
S.E.2d 712 (1969).

Judge Must Explain Law, etc.—

The judge must declare and explain the
law as it relates to the various aspects of
the testimony offered. Wood v. Nelson, 5
N.C. App. 407, 168 S.E.2d 712 (1969).

The law must be applied to the facts in
the judge’s instruction to the jury. Sebas-
tian v. Kluttz, 6 N.C. App. 201, 170 S.E.2d
104 (1969).

The jury must not be left to apply the
law to the facts and to decide for them-
selves what the party did, if anything,
which would constitute a violation of the
statute. Ford v. Jones, 6. N.C. App. 722,
171 S.E.2d 103 (1969).

And it is not sufficient merely for the
court to read a statute, etc.—

It is error for a trial court to read the
provisions of a statute to a jury without
giving an explanation thereof in connec-
tion with the evidence where such explana-
tion is necessary to inform the jury as to
the meaning of the statute and as to its
bearing on the case. Ford v. Jones, 6 N.C.
App. 722, 171 S.E.2d 103 (1969).

It is not sufficient for the court merely
to read the statute under which the accused
stands indicted. The statute should be ex-
plained, the essential elements of the crime
thereby created outlined and the law as
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thus defined should be applied to the evi-
dence in the case. State v. Pittman, 12
N.C. App. 401, 183 S.E.2d 307 (1971).

But Reading Statute, etc.—

Where the court, in charging the jury,
read the statute upon which the indictment
was based and pointed out the material
part of the statute which applied to the
charge against the defendant, this instruc-
tion was in keeping with the requirements
of this section which makes it the duty of
the judge to declare and explain the law of
the case. State v. Rennick, 8 N.C. App.
270, 174 S.E.2d 122 (1970).

It is not error for the court to fail to
define and explain words of common usage
and meaning to the general public, in the
absence of a request for special instruc-
tions, and this applies equally to essential
elements of the crime charged as well as
to other legal terms contained in a charge.
State v. Patton, 18 N.C. App. 266, 196
S.E.2d 560 (1973).

Effect of Failure to Request Special In-
structions.—

In accord with original. See Wood wv.
Nelson, 5 N.C. App. 407, 168 S.E2d 712
(1969).

It is not incumbent upon the trial judge
to charge with regard to the law on some-
thing that is no longer an issue before the
jury. The statute only requires the court to
state only such evidence as is necessary to
explain and apply the law to the facts in
the case. State v. Phillips, 5 N.C. App. 353,
168 S.E.2d 704 (1969).

Isolated Expressions Afford No Ground
for Reversal If Charge as Whole Presents
Law Fairly.—If the charge as a whole pre-
sents the law fairly and clearly to the jury,
the fact that isolated expressions, standing
alone, might be considered erroneous will
afford no ground for a reversal. State wv.
McWilliams, 277 N.C. 680, 178 S.E.2d 476
(1971); State v. Lee, 277 N.C. 205, 176
S.E.2d 765 (1970).

C. Illustrative Cases.
Negligence and Proximate Cause.—

Where trial judge defined burden of
proof, negligence, and proximate cause in
general terms and then recapitulated the
evidence, the contentions of the parties,
and instructed as to measure of damages,
but failed to instruct the jury as to what
facts if found by them to be true would
constitute negligence, it was reversible
error. Brady v. Smith, 18 N.C. App. 293,
196 S.E.2d 580 (1973).

Civil and Criminal Negligence. — Once
the judge has given the jury the instruc-
tions which the pleadings and evidence re-
quire on the law of civil negligence, there
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is no need for him to superimpose an ex-
planation of the law of criminal negligence.
Ford v. Jones, 6 N.C. App. 722, 171 S.E.2d
103 (1969).

Circumstantial Evidence.—

Jury instructions on circumstantial evi-
dence were adequate where defendant re-
quested no additional instructions: and
where the State relied primarily on direct
evidence, instructions on circumstantial evi-
dence were not required. State v. Griffin,
18 N.C. App. 14, 195 S.E.2d 569 (1973).

Duty of Judge to Determine If Evidence
or Deducible Inferences Prove Lower
Grade of Murder.—It is the duty of the
judge to determine, in the first instance, if
there is any evidence or any inference
fairly deducible therefrom tending to prove
one of the lower grades of murder. Having
done so, and having concluded that there
is no basis for submission of manslaughter
to the jury, it is the duty of the judge to
instruct it accordingly. State v. Duboise,
279 N.C. 73, 181 S.E.2d 393 (1971).

Where there was no evidence to support
a conviction of assault, the trial court did
not err in refusing to give instructions on
the lesser included offense of assault in a
prosecution for aiding and abetting in an
attempted robbery with the use of firearms.
State v. Parker, 16 N.C. App. 165, 191
S.E.2d 244 (1972).

Prosecution for Manslaughter.—Where
in a prosecution for manslaughter the trial
judge stated defendant's evidence to the
extent necessary to explain the application
of the law thereto, particularly with re-
gard to the defense that he was not in-
toxicated and that his conduct in driving
his car and his loss of memory concerning
the collision had been caused by being
struck on the head in the fight and de-
fendant did not request any additional in-
structions, there was no prejudicial error.
State v. Craig, 11 N.C. App. 196, 180
S.E.2d 376 (1971).

A trial court’s instruction which mis-
takenly asserted that the defendant took
the stand and testified as to material mat-
ters of the case was reversible error, even
though the defendant did not call this mis-
statement of the evidence to the court's
attention before the jury retired to con-
sider the case. State v. Butcher, 13 N.C.
App. 97, 185 S.E.2d 11 (1971).

It was prejudicial for the trial judge,
when the defendant did not testify, to in-
form the jury that the defendant testified
that he did shoot “into” the car when in
fact a deputy sheriff testified that the de-
fendant told him that he had shot “at”
the car. State v. Butcher, 13 N.C. App.
97, 185 S.E.2d 11 (1971).
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Instruction as to Defendant’s Failure to
Testify.—Absent a special request, the
judge is not required to instruct the jury
that a defendant’s failure to testify creates
no presumption against him. State v. Ran-
kin, 282 N.C. 572, 193 S.E.2d 740 (1973).

Where the judge informed the jury that
the defendant ‘“told sheriff about it,” this
was stating as a fact that the defendant
had told the sheriff about the matter, and
it amounted to an expression of an opinion
by the judge on a crucial fact in the case;
it was for the jury, not the judge, to deter-
mine whether the defendant had in fact
told the sheriff about the matter; and if so,
what it was that he had told him. State v.
Butcher, 13 N.C. App. 97, 185 S.E.2d 11
(1971).

Where the trial judge attributed much
of what the deputy sheriff testified that
the defendant told him, as having been
testified to by the defendant himself, the
case of the State was strengthened to the
prejudice of the defendant. State v. Butch-
er, 13 N.C. App. 97, 185 S.E.2d 11 (1971).

Failure to Instruct on Right of Defen-
dant to go to Defense of Third Person.—
Where defendant saw the victim force his
former girl friend from a dance hall and
down the street several blocks, knew that
victim had threatened to kill the girl and
that he was a dangerous man with a
propensity for violent conduct, observed
that the victim was acting in a wild and
irrational manner as if he had been drink-
ing or taking some drugs and observed
that the victim reached for his pocket just
before defendant shot him, the trial court
committed prejudicial error in failing to
instruct upon the right of defendant to
go to the defense of a third person to
prevent a felonious assault, since the court
must instruct the jury on all substantial
features of the case that arise from the
evidence. State v. Graves, 18 N.C. App.
177, 196 S.E.2d 582 (1973).

Where trial judge asked questions for
clarification with regard to defendant’s tes-
timony that deceased was driving fast prior
to the shooting, that defendant told de-
ceased to slow down, that deceased threat-
ened to kill defendant, that deceased pulled
a pistol, and defendant’s reason for reload-
ing the pistol, where the questions ap-
peared to be beneficial rather than pre-
judicial to defendant’s case since they
tended to exculpate rather than inculpate
her, and where the questions were re-
stricted to statements previously testified
to by defendant, there was no error by
trial judge in such questions. State v.
Griffin, 18 N.C. App. 14, 195 S.E.2d 569
(1973).
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Judicial Notice. — In a prosecution for
taking a deer between the hours of sunset
and sunrise on a public highway by the
use of artificial light, the trial court did
not express an opinion that the State had
proved the time of commission of the of-
fense by its instruction that as a matter of
law “a few minutes after seven o’clock on
December 9 is after sunset,” the instruc-
tion amounting to no more than judicial
notice of a phyiscal fact of general knowl-
edge. State v. Link, 13 N.C. App. 568, 186
S.E.2d 634 (1972).

Contention That Instruction Inadequate
in That Jury Could Return Compromise
Verdict.—A contention that the court’s
instructions in an armed robbery prosecu-
tion were inadequate in that the jury could
have returned a compromise verdict, even
though it followed the court’s instructions,
was held to be merely speculation and
without merit. State v. Stepney, 280 N.C.
306, 185 S.E.2d 844 (1972).

Defining Assault with Intent to Commit
Rape.—It was not prejudicial error for
the court to describe elements of the crime
of rape in defining the crime with which
defendant was charged, assault with intent
to commit rape. State v. Young, 16 N.C.
App. 101, 191 S.E.2d 369 (1972).

Failure to Define Words “Drunk” or
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“Intoxicated”.—In a prosecution for pub-
lic drunkenness, the trial court erred in
failing to define what would constitute
being “drunk” or “intoxicated” in order to
sustain a conviction for a violation of §
14-335. State v. Patton, 18 N.C. App. 266,
196 S.E.2d 560 (1973).

Reckless Driving.—

If a party has properly pleaded reckless
driving and the judge undertakes to charge
upon it, this section requires him to tell the
jury what facts they might find from the
evidence would constitute reckless driving.
It is not sufficient for the judge to read the
statute and then leave it to the jury to ap-
ply the law to the facts and to decide for
themselves what defendant's driver did, if
anything, which constituted reckless driv-
ing. Ford v. Jones, 6 N.C. App. 722, 171
S.E.2d 103 (1969).

The trial court’s instruction in a murder
prosecution complied with this section
where it explained the law arising on the
evidence, it correctly defined each element
of the crimes of second-degree murder and
manslaughter, it explained the law of self-
defense, it did not amount to a comment
on the evidence, and it properly failed to
define proximate cause. State v. Jefferies,
16 N.C. App. 235, 192 S.E.2d 104 (1972).

§ 1-180.1. Judge not to comment on verdict.—In criminal actions the
presiding judge shall make no comment in open court in the presence or hearing
of all, or any member or members, of the panel of jurors drawn or summoned
for jury duty at any session of court, upon any verdict rendered at such session of
court, and if any presiding judge shall make any comment as herein prohibited,
or shall praise or criticize any jury on account of its verdict, whether such com-
ment, praise or criticism be made inadvertently or intentionally, such praise,
criticism or comment by the judge shall constitute valid grounds as a matter of
right, for the continuance for the session of any action remaining to be tried during
that week at such session of court, upon motion of a defendant or upon motion of
the State. The provisions of this section shall not be applicable upon the hearing
of motions for a new trial, motions to set aside the verdict of a jury, or a motion
made in arrest of judgment. (1955, c. 200; 1967, c. 954, s. 3; 1971, c. 381, s. 12.)

Editor’s Note.— 1971, substituted “session” for ‘“term” in
The 1971 amendment, effective Oct. 1, four places in the first sentence.

§ 1-181. Requests for special instructions.

Failure to Sign—Discretion of Court. — Cited in State Highway Comm’'n wv.
In accord with original. See State v. Yarborough, 6 N.C. App. 294, 170 S.E.2d
Hardee, 6 N.C. App. 147, 169 S.E.2d 533 159 (1969).

(1969).
Applied in Wood v. Nelson, 5 N.C. App.
107, 168 S.E.2d 712 (1969).

§ 1-182. Instructions in writing; when to be taken to jury room.

Editor’s Note.— present practice and future proposals, see 6
For comment on N.C. jury charge, Wake Forest Intra. L. Rev. 459 (1970).
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§ 1-183.1. Effect on counterclaim of dismissal as to plaintiff’s claim.
—The granting of a motion by the defendant for judgment of dismissal as to the
plaintiff’s cause of action shall not amount to the taking of a voluntary dismissal
on any counterclaim which the defendant was required or permitted to plead pur-
suant to G.S. 1A-1, Rule 13. (1959, c. 77; 1971, c. 1093, s. 3.)

Editor’'s Note. — The 1971 amendment places and substituted “G.S
substituted “dismissal” for “nonsuit” in two for “G.S. 1-137.”

. 1A-1, Rule 13”

SUBCHAPTER VIII. JUDGMENT.
ARTICLE 23.
Judgment.

§ 1-209.1. Petitioner who abandons condemnation proceeding taxed
with fee for respondent’s attorney.

Authority to Tax Counsel Fees Gener-
ally.——With one exception, contained in this
section, in eminent domain proceedings the
court i1s authorized to tax counsel fees as
a part of the costs only for an attorney

appointed by the court to appeal for and
protect the rights of any party in interest
who i1s unknown or whose residence is un-
known. City of Charlotte v. McNeely, 281
N.C. 684, 190 S.E.2d 179 (1972).

1-217.2. Judgments by default to remove cloud from title to real
estate validated.—In every case where prior to the Ist day of April, 1967, a
judgment by default final has been entered by the clerk of superior court of any
county in this State in an action to remove cloud from title to real estate, the said
judgment is hereby to all intents and purposes validated, and said judgment is
hereby declared to be regular, proper and a lawful Judgment in all respects accord-

ing to the provisions of same. (1961, c. 628; 1971, c. 59.)

Editor’s Note. — The 1971 amendment
substituted “1967” for ‘1956’ near the be-
ginning of this section. The amendatory

§ 1-232. Judgment roll.

Purpose of Introducing Judgment Roll.—
In establishing a chain of title the purpose
of introducing the judgment roll is to show
the commissioner’s judicial authority to
convey. Keller v. Hennessee, 11 N.C. App.
13, 180 S.E.2d 452 (1971).

Judgment Roll, Rather than Judgment,
Must Be Introduced.—The requirement is
not that the judgment be introduced, but

act provides that it shall not apply to

pending litigation.

Failure to Offer Judgment Roll in Evi-
dence.—Where a party is seeking to estab-
lish his chain of title and introduces into
evidence a deed executed by a commis-
sioner, but fails to offer in evidence the
judgment roll to establish that the person
named was in fact a commissioner, and had
authority to convey, there is a break in the
chain of title. Keller v. Hennessee, 11 N.C.

that the judgment roll be introduced to ~App. 43, 180 S.E.2d 452 (1971).

show the judicial authority. Keller wv.
Hennessee, 11 N.C. App. 43, 180 S.E.2d 452
(1971).

§ 1-233. Docketed and indexed; held as of first day of session.—
Every judgment of the superior or d1str1ct court, affecting the right to real prop-
erty, or requiring in whole or in part the payment of money, shall be entered by
the clerk of said superior court on the judgment docket of the court. The entry
must contain the names of the parties, and the relief granted, date of judgment,
and the date, hour and minute of docketing; and the clerk shall keep a cross-index
of the whole, with the dates and numbers thereof. In all cases affecting the title to
real property the clerk shall enter upon the judgment docket the number and page
of the minute docket where the judgment is recorded, and if the judgment does
not contain particular description of the lands, but refers to a description con-
tained in the pleadings, the clerk shall enter upon the minute docket, immediately
following the judgment, the description so referred to.
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All judgments rendered in any county by the superior or district court, during
a session of the court, and docketed during the same session, or within ten days
thereafter, are held and deemed to have been rendered and docketed on the first day
of said session, for the purpose only of establishing equality of priority as among
such judgments. (Sup. Ct. Rule VIIT; C. C. P., s. 252; Code, s. 433; Rev,, s.
573; 1909, c. 709; C. S., s. 613; 1929, c. 183; 1943, c. 301, s. 415 ; 1971, c. 268,
s. 6.)

Editor’s Note.— graph and near the beginning of the sec-

The 1971 amendment, effective July 1, ond paragraph and substituted ‘‘session”
1971, inserted “or district” near the begin- for “term” in three places in the second
ning of the first sentence of the first para- paragraph.

§ 1-234. Where and how docketed; lien.—Upon filing a judgment roll
upon a judgment affecting the title of real property, or directing in whole or in
part the payment of money, it shall be docketed on the judgment docket of the
court of the county where the judgment roll was filed, and may be docketed on
the judgment docket of the court of any other county upon the filing with the
clerk thereof of a transcript of the original docket, and is a lien on the real prop-
erty in the county where the same is docketed of every person against whom any
such judgment is rendered, and which he has at the time of the docketing thereof
in the county in which such real property is situated, or which he acquires at any
time thereafter, for 10 years from the date of the rendition of the judgment. But
the time during which the party recovering or owning such judgment shall be, or
shall have been, restrained from proceeding thereon by an order of injunction, or
other order, or by the operation of any appeal, or by a statutory prohibition, does
not constitute any part of the 10 years aforesaid, as against the defendant in such
judgment, or the party obtaining such orders or making such appeal, or any other
person who is not a purchaser, creditor or mortgagee in good faith. (C. C. P., s.
254 Code, s. 435; Rev.,s. 574: C.S., s.614; 1971, c. 268, s. 7.)

I. IN GENERAL. 1971, deleted “superior” preceding ‘“court”
Editor’s Note.— in two places in the first sentence.
The 1971 amendment, effective July 1,

§ 1-236: Repealed by Session Laws 1971, c. 268, s. 34, effective July 1, 1971.

§ 1-236.1. Transcripts of judgments certified by deputy clerks vali-
dated.—Each transcript of judgment from the original docket of the superior or
district court of a county where the same was rendered and docketed, heretofore
certified under the official seal of said court, by a deputy clerk thereof, in his own
name as such deputy clerk, and docketed on the judgment docket of another
county in the State, is hereby validated and declared of full force and effect in
such county where docketed, from the date of docketing of the same, to the same
extent and with the same effect as if said transcript of judgment had been certi-
fied in the name of the clerk of the superior court of said original county, and
under his hand and official seal. (1943, c. 11; 1971, c. 268, s. 8.)

Editor’s Note. — The 1971 amendment,
effective July 1, 1971, inserted “or district”
near the beginning of the section.

§ 1-244: Repealed by Session Laws 1971, c. 268, s. 34, effective July 1, 1971.

§ 1-245. Cancellation of judgments discharged through bankruptcy
proceedings.—When a referee in bankruptcy furnishes the clerk of the superior
court of any county in this State a written statement or certificate to the effect
that a bankrupt has been discharged, indicating in said certificate that the plain-
tiff or judgment creditor in whose favor judgments against the defendant bankrupt
are docketed in the office of the clerk of the superior court have received due notice
as provided by law from the said referee, and that said judgments have been dis-
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charged, it shall be the duty of the clerk of the superior court to file said certifi-
cate and enter a notation thereof on the margin of said judgments.

This section shall apply to judgments of this kind already docketed as well as
to future judgments of the same kind. (1937, c. 234, ss. 1-4; 1971, c. 268, s. 8.1.)

Editor’s Note.—
The 1971 amendment, effective July 1,
1971, deleted the former third paragraph,

providing a fee of one dollar for the filing
of the instrument or certificate and the
making of new notations.

§ 1-246. Assignment of judgment to be entered on judgment docket,

signed and witnessed.

Reference of Section.—This section re-
fers solely to what an assignee is required
to do in order to protect his rights as
against a subsequent assignee or other sub-

sequent creditors of or purchasers from
the owner of the judgment. Houck v. Over-
cash, 282 N.C. 623, 193 S.E.2d 905 (1973).

ARTICLE 26.

Declaratory Judgments.

§ 1-253. Courts of record permitted to enter declaratory judgments
of rights, status and other legal relations.

In General.—

In accord with 6th paragraph in original.
See City of Raleigh v. Norfolk S. Ry., 275
N.C. 154, 168 S.E.2d 389 (1969); Elliott v.
Ballentine, 7 N.C. App. 682, 173 S.E.2d
552 (1970).

In accord with 7th paragraph in original.
See City of Raleigh v. Norfolk S. Ry., 275
N.C. 454, 168 S.E.2d 389 (1969); Elliott v.
Ballentine, 7 N.C. App. 682, 173 S.E.2d 552
(1970).

In accord with 8th paragraph in original.
See Bland v. City of Wilmington, 10 N.C.
App. 163, 178 S.E.2d 25 (1970).

Where there can be no doubt that litiga-
tion is forthcoming, the plaintiff should not
be required to await suit, perhaps indef-
initely, thereby running the risk that evi-
dence relating to the facts will be lost. This
is especially true where in the meantime
plaintiff would have to maintain sufficient
reserves to cover the claim. Pilot Title Ins.
Co. v. Northwestern Bank, 11 N.C. App.
444, 181 S.E.2d 799 (1971).

Anticipatory Judgments Not Issued. —

The courts of this State do not issue
anticipatory  judgments resolving con-
troversies that have not arisen. Bland v.

City of Wilmington, 10 N.C. App. 163, 178
S.E.2d 25 (1970).

Mere Fear or Apprehension of Future
Claim Not Grounds.—A mere fear or ap-
prehension that a claim may be asserted
against a party in the future is not grounds
for issuing a declaratory judgment. Pilot
Title Ins. Co. v. Northwestern Bank, 11
N.C. App. 444, 181 S.E.2d 799 (1971).

Unavailability of Adequate Remedy at
Law Not Necessary.—For a court to have
jurisdiction under the Declaratory Judg-
ment Act it is not necessary for a plaintiff

to show that an adequate remedy at law is
unavailable. Pilot Title Ins. Co. v. North-
western Bank, 11 N.C. App. 444, 181 S.E.2d
799 (1971).

Necessity for a Controversy.—

In accord with 7th paragraph in original.
See Elliott v. Ballentine, 7 N.C. App. 682,

73 S.E.2d 552 (1970).

In accord with 8th paragraph in original.
See Elliott v. Ballentine, 7 N.C. App. 682,
173 S.E.2d 552 (1970).

In accord with 15th paragraph of
original. See Bland v. City of Wilmington,
10 N.C. App. 163, 178 S.E.2d 25 (1970).

Actions for declaratory judgment will lie
for an adjudication of rights, status, or
other legal relations only when there is an
actual existing controversy between the
parties. Bland v. City of Wilmington, 10
N.C. App. 163, 178 S.E.2d 25 (1970).

For a court to have jurisdiction under the
Declaratory Judgment Act it is required
only that the plaintiff shall allege in his
complaint and show at the trial, that a real
controversy arising out of their opposing
contentions as to their respective legal
rights and liabilities under a deed, will or
contract in writing, or under a statute,
municipal ordinance, contract or franchise,
exists between or among the parties, and
that the relief prayed for will make certain
that which is uncertain and secure that
which is insecure. Pilot Title Ins. Co. v.
Northwestern Bank, 11 N.C. App. 444, 181
S.E.2d 799 (1971).

Actual controversy is justiciable under
the Declaratory Judgment Act. Bland wv.
City of Wilmington, 278 N.C. 657, 180
S.E.2d 813 (1971).

Parties cannot confer jurisdiction upon a
court in declaratory judgment proceedings
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by consent, stipulation or agreement. City
of Raleigh v. Norfolk S. Ry., 275 N.C. 454,
181 S.E.2d 799 (1971).

Jurisdiction lies where the court is con-
vinced that litigation, sooner or later, ap-
pears to be unavoidable. Pilot Title Ins. Co.
v. Northwestern Bank, 11 N.C. App. 444,
181 S.E.2d 799 (1971).

Plaintiff must show the existence of the
conditions upon which the court’s jurisdic-
tion may be invoked. Elliott v. Ballentine,
7 N.C. App. 682, 173 S.E.2d 552 (1970).

General Principles Govern Demurrers.—

Demurrers in declaratory judgment ac-
tions are controlled by the same principles
applicable in other cases. Elliott v. Ballen-
tine, 7 N.C. App. 682, 173 S.E.2d 552 (1970).

A demurrer is rarely an appropriate
pleading, etc.—

A demurrer is rarely an appropriate
pleading to a petition for declaratory judg-
ment. However, demurrers are proper
pleadings and should be sustained where
the record is plain that no basis for declara-
tory relief exists, as where no actual con-
troversy is alleged. Elliott v. Ballentine, 7
N.C. App. 682, 173 S.E.2d 552 (1970).

Only civil rights, status and relations
may be determined, etc.—

A declaratory judgment is a civil remedy
which may not be resorted to to try ordi-
nary matters of guilt or innocence. Jerni-
gan v. State, 279 N.C. 556, 184 S.E.2d 259
(1971).

A declaratory judgment will not be
granted when its only effect is to deter-
mine questions which properly should be
decided in a criminal action. Jernigan v.
State, 279 N.C. 556, 184 S.E.2d 259 (1971).

Statute Relating to Penal Matters.—The
courts do not lack power to grant a declar-
atory judgment merely because a ques-
tioned statute relates to penal matters.
Jernigan v. State, 279 N.C. 556, 184 S.E.2d
259 (1971).

Constitutionality of Statute.—It is the
rule in this jurisdiction that a statute will
be declared unconstitutional and its en-
forcement will be enjoined when it clearly
appears either that property or funda-
mental human rights are denied in viola-
tion of constitutional guarantees. This may
he done in a properly constituted action
under the Declaratory Judgment Act when
a specific provision of a statute is chal-
lenged by a person directly and adversely
affected thereby. Jernigan v. State, 279
N.C. 556, 184 S.E.2d 259 (1971).

Construction and Validity of Statute. —
This section furnishes a proper method for
determining all controversies relative to the
construction and validity of a statute. City
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of Raleigh v. Norfolk S. Ry., 275 N.C. 454,
168 S.E.2d 389 (1969).

It is unnecessary for an assailed statute
to have taken effect in order to entitle one
whose rights it affects to contest it by
declaratory action. However, it is well set-
tled that the court will not entertain a de-
claratory action with respect to the effect
and validity of a statute in advance of its
enactment. City of Raleigh v. Norfolk S.
Ry., 275 N.C. 454, 168 S.E.2d 389 (1969).

Interpretation of Testamentary Trust.—
A bona fide controversy justiciable under
the Declaratory Judgment Act was pre-
sented by the pleadings and stipulations in
a trustee's action seeking an interpretation
of a testamentary trust as to the manner
of distribution of land constituting the trust
corpus to testator’s widow and daughter
upon termination of the trust. First-Citi-
zens Bank & Trust Co. v. Carr, 279 N.C.
539, 184 S.E.2d 268 (1971).

Validity of Attempt to Sell Part of Trust
Property. — While proceedings under this
Article have been given a wide latitude,
nevertheless they are not without limita-
tion, and it can hardly be said the court is
expected teo lend its general equity juris-
diction to proceedings to determine the
validity of an attempt to sell part of the
trust property for the benefit and preser-
vation of a trust. Elliott v. Ballentine, 7
N.C. App. 682, 173 S.E.2d 552 (1970).

Challenge to Order of Board of Paroles.
—The Declaratory Judgment Act is an
appropriate means whereby a prisoner who
is currently serving a valid sentence for a
crime committed during his parole may
challenge an order of the Board of Paroles
under § 148-62 providing that the remain-
der of the sentence upon which the parole
was revoked shall be served at the com-
pletion of the sentence for the crime com-
mitted during the parole. Jernigan v. State,
279 N.C. 556, 184 S.E.2d 259 (1971).

The failure of a defendant who has been
duly served to appear and answer a com-
plaint seeking a declaratory judgment
constitutes admission of every material
fact pleaded which 1is essential to the
judgment sought, but the court must, never-
theless, proceed to construe such facts or
instruments set out in the complaint and
enter judgment thereon; the default caused
by the defendant’s failure to appear and
answer does not entitle the plaintiff to a
judgment based on the pleader’s conclu-
sions. The default admits only the allega-
tions of the complaint and does not ex-
tend either expressly or by implication the
scope of the determination sought by the
plaintiff, or which could be granted by the
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court. Baxter v. Jones, 14 N.C. App. 296,
188 S.E.2d 622 (1972).

Applied in Dillon v. North Carolina Nat’l
Bark, 6 N.C. App. 584, 170 S.E.2d 571
(1969); Godfrey v. Patrick, 8 N.C. App.
510, 174 S.E.2d 674 (1970); Kale v. Forrest,
9 N.C. App. 82, 175 S.E.2d 752 (1970);
Jernigan v. Lee, 9 N.C. App. 582, 176
S.E.2d 899 (1970); Nationwide Mut. Ins.
Co. v. Fireman’s Fund Ins. Co., 9 N.C.
App. 193, 175 S.E2d 741 (1970); Nation-
wide Mut. Ins. Co. v. Cotten, 280 N.C. 20,
185 S.E.2d 182 (1971); Price v. Price, 11
N.C. App. 657, 182 S.E.2d 217 (1971);
North Carolina Nat'l Bank v. Carpenter,
12 N.C. App. 19, 182 S.E2d 3 (1971):
Stephens v. North Carolina Nat'l Bank, 12
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N.C. App. 323, 183 S.E.2d 287 (1971); Dup-
lin County Bd. of Educ. v. Carr, 15 N.C.
App. 690, 190 S.E.2d 653 (1972); Reeves
Bros. v. Town of Rutherfordton, 282 N.C.
559, 194 S.E.2d 129 (1973).

Quoted in Bland v. City of Wilmington,
278 N.C. 657, 180 S.E.2d 813 (1971).

Stated in North Carolina Monroe Constr.
Co. v. Guilford County Bd. of Educ., 278
N.C. 633, 180 S.E.2d 818 (1971).

Cited in State Educ. Assistance Author-
ity v. Bank of Statesville, 276 N.C. 576, 174
S.E.2d 551 (1970); Howell v. Gentry, 8
N.C. App. 145, 174 S.E.2d 61 (1970); Read-
ing v. Dixon, 10 N.C. App. 319, 178 S.E.2d
322 (1971); Latham v. Taylor, 10 N.C. App.
268, 178 S.E.2d 122 (1970).

§ 1-254. Courts given power of construction of all instruments.

In General.—The Declaratory Judgment
Act permits any person affected by a stat-
ute or municipal ordinance to obtain a
declaration of his rights thereunder. Bland
v. City of Wilmington, 278 N.C. 657, 180
S.E.2d 813 (1971).

When Rights of Parties Affected by Stat-
utes. — When the rights of parties are
affected by §§ 160A-60, 160A-291 and other
statutes, to the end that they may be
relieved “from uncertainty and insecurity,”
such parties are entitled to have the ap-
plicable statutes construed and their rights
declared, and a real controversy exists
between the parties. Bland v. City of
Wilmington, 278 N.C. 657, 180 S.E.2d 813
(1971).

Complaint Need Not Make Specific Ref-
erence to Statute.—It is not error if an
action instituted under the Declaratory
Judgment Act fails to make specific refer-
ence to the statute in the complaint; the
facts alleged determine the nature of the
relief to be granted. Langdon v. Hurdle,
15 N.C. App. 158, 189 S.E.2d 517 (1972).

A suit to determine the validity of a city

zoning ordinance is a proper case for a
declaratory judgment. Blades v. City of
Raleigh, 280 N.C. 531, 187 S.E.2d 35
(1972).

Owners of property in the adjoining area
affected by a city zoning ordinance are
parties in interest entitled to maintain an
action under this section. Blades v. City of
Raleigh, 280 N.C. 531, 187 S.E.2d 35 (1972).

A summary judgment may be entered,
when otherwise proper, upon the motion
of either the plaintiff or the defendant in
an action for a  declaratory judgment.
Blades v. City of Raleigh, 280 N.C. 531,
187 S.E.2d 35 (1972).

Applied in City of Raleigh v. Norfolk S.
Ry. 275 N.C. 454, 168 S.E.2d 389 (1969);
Elliott v. Ballentine, 7 N.C. App. 682, 173
S.E.2d 552 (1970); Jernigan v. State, 279
N.C. 556, 184 S.E.2d 259 (1971).

Stated in North Carolina Monroe Constr.
Co. v. Guilford County Bd. of Educ., 278
N.C. 633, 180 S.E.2d 818 (1971).

Cited in Reeves Bros. v. Town of
Rutherfordton, 15 N.C. App. 385 190
S.E.2d 345 (1972).

§ 1-255. Who may apply for a declaration.

Applied in Kale v. Forrest, 9 N.C. App.
82, 175 S.E.2d 752 (1970).

§ 1-256. Enumeration of declarations not exclusive.

The purpose of this section, etc.—
In accord with original. See Elliott v.

§ 1-260. Parties.

“Necessary Party”.—A person is a neces-
sary party to an action when he is so vitally
interested in the controversy involved in
the action that a valid judgment cannot be
rendered in the action completely and
finally determining the controversy without
his presence as a party. North Carolina
Monroe Constr. Co. v. Guilford County Bd.
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Ballentine, 7 N.C. App. 682, 173 S.E.2d 552
(1970).

of Educ., 278 N.C. 633, 180 S.E.2d 818
(1971).

The term ‘“necessary parties” embraces
all persons who have or claim material
interests in the subject matter of a con-
troversy, which interests will be directly
affected by an adjudication of the con-
troversy. North Carolina Monroe Constr.
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Co. v. Guilford County Bd. of Educ., 278
N.C. 633, 180 S.E.2d 818 (1971).

Necessary or indispensable parties are
those whose interests are such that no
decree can be rendered which will not af-
fect them, and therefore the court cannot
proceed until they are brought in. North
Carolina Monroe Constr. Co. v. Guilford
County Bd. of Educ., 278 N.C. 633, 180
S.E.2d 818 (1971).

“Proper Parties”. — Proper parties are
those interests may be affected by a decree,
but the court can proceed to adjudicate the
rights of others without necessarily af-
fecting them, and whether they shall be
brought in or not is within the discretion of
the court. North Carolina Monroe Constr.
Co. v. Guilford County Bd. of Educ., 278
N.C. 633, 180 S.E.2d 818 (1971).

Test Whether Persons Must Be Joined.—
A sound criterion for deciding whether par-
ticular persons must be joined in litigation
between others appears in this definition:
Necessary parties are those persons who
have rights which must be ascertained and
settled before the rights of the parties to
the suit can be determined. North Carolina
Monroe Const. Co. v. Guilford County Bd.
of Educ.. 278 N.C. 633, 180 S.E.2d 818
(1971).

Judgment in Absence of Non-Parties
Whose Interests May Be Prejudicially Af-
fected.—While persons not parties to a
proceeding for a declaratory judgment
would not be bound by the judgment, it
has been held that judgment should not be
entered in their absence if they have such
an interest in the controversy that their
rights would be prejudicially affected by
the judgment. North Carolina Monroe
Constr. Co. v. Guilford County Bd. of
Educ., 278 N.C. 633, 180 S.E.2d 818 (1971).

Obtaining Declaration that Contract be-
tween Defendant and Another Party Is
Invalid.—Where the purpose of the action
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is to obtain a declaration that a contract
between the defendant and another party is
invalid, the other party, not being a party
to this action, would not be legally bound
by a judgment rendered here, and its rights,
if any, under the contract with the defen-
dant would be adversely affected by a
declaration of rights, and if the plaintiff
should prevail in the action, the defendant,
though forbidden by the judgment of the
court to perform its contract, might well be
sued for nonperformance by the absent
party: therefore, that party is a necessary
party in a proceeding to declare its contract
with the defendant invalid, and the court
below cannot properly determine the valid-
ity of that contract without making the
absent party a party to the proceeding.
North Carolina Monroe Constr. Co. wv.
Guilford County Bd. of Educ., 278 N.C.
633, 180 S.I.2d 818 (1971).

Person Contracting with City Must Be
Made Party to Suit on Contract Validity.—
The court cannot pass upon the validity of
a city's contract where the person contract-
ing with the city had not been made a
party. North Carolina Monroe Constr. Co.
v. Guilford County Bd. of Educ, 278 N.C.
633, 180 S.E.2d 818 (1971).

Construction of Will in Absence of Nec-
essary Party.—The practice as to parties
may be somewhat liberalized under the
Declaratory Judgment Act, but where it
appears, in a case involving the construc-
tion of a will, that the absence of a neces-
sary party prevents the entry of a judg-
ment finally settling and determining the
question of interpretation, the court should
refuse to deal with the merits of the case
until the absent person is brought in as a
party to the action. North Carolina Monroe
Constr. Co. v. Guilford County Bd. of
Educ., 278 N.C. 633, 180 S.E.2d 818 (1971).

Stated in Elliott v. Ballentine, 7 N.C.
App. 682, 173 S.E.2d 552 (1970).

§ 1-262. Hearing before judge where no issues of fact raised or jury

trial waived; what judge may hear.

—Proceedings under this Article shall be

tried at a session of court, as in other civil actions. If no issues of fact are raised,
or if such issues are raised and the parties waive a jury trial, by agreement of the
parties the proceedings may be heard before any judge of the trial division in
which the proceeding is pending. If the parties do not agree upon a judge for the
hearing and the proceeding is in the Superior Court Division, then upon motion of
the plaintiff, the proceeding may be heard by a resident superior court judge of
the district, or a superior court judge holding the courts of the district, or by any
judge holdmg a session of superior court within the district. If the parties do not
agree upon a judge and the proceeding is in the District Court Division, then upon
motion of the plaintiff, the proceeding may be heard by the chief district judge or
by a district judge authorized by the chief judge to hear motions and enter inter- -
locutory orders. Such motion shall be in writing, with 10 days’ notice to the de-
fendant, and the judge designated shall fix a time and place for the hearing and
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notify the parties. Upon notice given, the clerk of the court in which the action
is pending shall forward the papers in the proceeding to the judge designated. The
hearing by the judge shall be governed by the practice for hearings in other civil
actions before a judge without a jury. References to judges of the superior court
in this section include emergency and special judges. (1931, c¢. 102, s. 10; 1971,

c. 268,s.9.)

Editor’s Note. — The 1971 amendment,
1971, rewrote this section.

effective July 1,

§ 1-263. Costs.

This section was not repealed by the
enactment of § 1A-1, Rule 57. Citizens

Nat'l Bank v. Grandfather Home for
Children, Inc.. 280 N.C. 354, 185 S.E.2d
836 (1972).

Applied in Dillon v. North Carolina Nat'l
Bank, 6 N.C. App. 584, 170 S.E.2d 571
(1969).

§ 1-264. Liberal construction and administration.

Applied in City of Raleigh v. Norfolk S.
Ry., 275 N.C. 454, 168 S.E.2d 389 (1969).
Quoted in Pilot Title Ins. Co. v. North-

western Bank, 11 N.C. App. 444, 181 S.E.2d
799 (1971); Bland v. City of Wilmington,
278 N.C. 657, 180 S.E.2d 813 (1971).

SUBCHAPTER IX. APPEAL.
ARTICLE 27.
Appeal.

§ 1-271. Who may appeal.

A legal proceeding must be prosecuted by
a legal person, whether it be a natural per-
son, sui juris, or a group of individuals or
other entity having the capacity to sue and
he sued, such as a corporation, partnership,
unincorporated association, or govern-
mental body or agency. In re Coleman, 11
N.C. App. 124, 180 S.E.2d 439 (1971).

Class Members Must Prosecute or De-
fend Class Actions. Even a class action
must be prosecuted or defended by one or
more named members of the class. In re
Coleman, 11 N.C. App. 124, 180 S.E.2d 439
(1971).

A legal proceeding prosecuted by an ag-
gregation of anonymous individuals, known
only to their counsel, is a phenomenon
unknown to the law of this jurisdiction. In
re Coleman, 11 N.C. App. 124, 180 S.E.2d
439 (1971).

A party has no right to appeal from a

judgment entered on his own motion.
Wachovia Bank & Trust Co. v. Morgan, 9
N.C. App. 460, 176 S.E.2d 860 (1970).

Section Applies to Proceedings Governed
by Chapter 143, Article 33.—The rule that
an appeal to the appellate division may be
prosecuted only at the instance of a party
or parties aggrieved by the judgment of the
court or tribunal from which the appeal is
taken, applies with as much force to pro-
ceedings governed by Chapter 143, Article
33, as to ordinary civil cases. In re Coleman,
11 N.C. App. 124, 180 S.E.2d 439 (1971).

“Party Aggrieved” Defined.—

A party is not aggrieved unless the or-
der complained of affects a substantial
right, or in effect determines the action.
Wachovia Bank & Trust Co. v. Parker
Motors, Inc, 13 N.C. App. 632, 186 S.E.2d
675 (1972).

§ 1-272. Appeal from clerk to judge.—Appeals lie to the judge of the

superior court having jurisdiction, either in session or vacation, from judgments
of the clerk of the superior court in all matters of law or legal inference. In case
of such transfer or appeal neither party need give an undertaking for costs; and
the clerk shall transmit, on the transfer or appeal, to the superior court, or to the
judge thereof, the pleadings, or other papers, on which the issues of fact or of law
arise. An appeal must be taken within 10 days after the entry of the order or
judgment of the clerk upon due notice in writing to be served on the appellee and
a copy of which shall be filed with the clerk of the superior court. But an appeal
can only be taken by a party aggrieved, who appeared and moved for, or opposed,
the order or judgment appealed from, or who, being entitled to be heard thereon,

62



§ 1-273 1973 CUMULATIVE SUPPLEMENT § 1-276

had no opportunity of being heard, which fact may be shown by affidavit or other
proof. (C. C. P,, ss. 109, 492; Code, ss. 116, 252, 253; Rev., ss. 586, 610, 611;
C.S,s.633;1927,c. 15; 1971, c. 381, s. 12.)

Editor’s Note.— new parties, allow them to answer, and
The 1971 amendment, effective Oct. 1, hold the case for jury determination before
1971, substituted “session” for “term time”  further proceedings are held. Redevelop-
in the first sentence. ment Comm’'n v. Grimes, 277 N.C. 634, 178

Jurisdiction When Proceeding before S.F.2d 345 (1971).
Clerk Is Brought before Superier Court Judge Has Full Powers Although Pro-
Judge. — The clerk is but a part of the ceeding Is Erroneously Transferred from
superior court, and when a proceeding be- Clerk.—Although a proceeding to condemn
fore the clerk is brought before the judge property for urban renewal is erroneously
in any manner, the superior court’s juris- transferred from the clerk to the superior
diction is not derivative but it has juris- court before the clerk has acted on the
diction to hear and determine all matters exceptions to the commissioners’ report,
in controversy as if the case was originally the judge of superior court has full power
before him. However, the judge of superior to consider and determine all matters in
court may in his discretion remand the controversy as if the cause was originally

cause to the clerk for further proceedings. bhefore him. Redevelopment Comm’'n wv.
Redevelopment Comm’'n v. Grimes, 277 Grimes, 277 N.C. 634, 178 S.E.2d 345
N.C. 634, 178 S.E.2d 345 (1971). (1971).

Effect of Erroneous Transfer to Superior A party cannot be aggrieved by an order
Court., — Even when a proceeding is er- dismissing someone else’s appeal. Poston

roneously transferred to the superior court, v. Ragan, 14 N.C. App. 134, 187 S.E.2d 503
and the judge takes jurisdiction pursuant (1972).
to § 1-276, he may in his discretion make

§ 1-273. Clerk to transfer issues of fact to civil issue docket.—If
issues of law and of fact, or of fact only, are raised before the clerk, he shall trans-
fer the case to the civil issue docket for trial of the issues at the next ensuing ses-
sion of the superior court. (C. C. P., c¢. 115: Code, s. 256: Rev., s. 588: C. S,, s.
6341971, c. 381, s. 12))

Editor’s Note. — The 1971 amendment,
effective Oct. 1, 1971, substituted ‘“session”
for “term.”

§ 1.-276. Judge determines entire controversy; may recommit.

Judge May Determine, etc.— Judge Has Full Powers Although Pro-
In accord with 2nd paragraph in original. ceeding Is Erroneously Tx:ansferred from
See Redevelopment Comm'n v. Grimes, Clerk—Although a procecdmg to condemn
277 N.C. 634, 178 S.E.2d 345 (1971). property for urban renewal is erroneously

When plaintiff appeals from the clerk’s transferred from the clerk to the superior
order to the judge, the judge is not limited court before the clerk hgs 'acted, on the
to a review of the action of the clerk, but is exceptions to the Commissioners’ report,
vested with jurisdiction “to hear and deter- the judge of superior court has full power
mine all matters in controversy in such ac- to consider and determine all mat.te_rs in
tion,” and render such judgment or order controversy as if the cause was orxg'mally
within the limits provided by law as he hefore him. Redevelopment Comm'n v.
deems proper under all the circumstances Grimes, 277 N.C. 634, 178 S.E.2d 345
made to appear to him. Hendrix v. Alsop, (1971).

278 N.C. 519, 180 S.E.2d 802 (1971). Judge May Disrpiss Action as to Defen-
Effect of Erroneous Transfer to Superior ~dant.—The trial judge has full power to
Court. — Even when a proceeding is er- deny the motion to enlarge the time to file

roneously transferred to the superior court, complaint and to dismiss the fction as to
and the judge takes jurisdiction pursuant defendant. Hendrix v. Alsop, 278 N.C. 549,

to this section he may in. his discretion 180 S.E.2d 802 (.1971)_- .
make new parties, allow them to answer, And This Discretionary Ruling Ends

and hold the case for jury determination Action. — Where thg trial judge has t.he
before further proceedings are held. Re- entire cause before him because of plain-

development Comm’n v. Grimes, 277 N.C. tiff's appeal and in the e)fercise of his dis-
634, 178 S.E.2d 345 (1971). cretion he does not permit enlargement of
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time for filing the complaint, and dis-
misses the action as to the defendant, this
discretionary ruling as to enlargement of
time to file complaint, in effect, ends the
action. Hendrix v. Alsop, 278 N.C. 549, 180
S.E.2d 802 (1971).

Section Not Applicable to Probate Pro-

GENERAL STATUTES OF NORTH CAROLINA
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ceedings.—Upon appeal from action taken
by the clerk of the superior court, in the
exercise of his probate jurisdiction, the
jurisdiction of the superior court is deriva-
tive, and the provisions of this section are
not applicable. In re Will of Spinks, 7 N.C.
App. 417, 173 S.E.2d 1 (1970).

§ 1-277. Appeal from superior or district court judge.—(a) An appeal
may be taken from every judicial order or determination of a judge of a superior
or district court, upon or involving a matter of law or legal inference, whether
made in or out of session, which affects a substantial right claimed in any action
or proceeding; or which in effect determines the action, and prevents a judgment
from which an appeal might be taken; or discontinues the action, or grants or re-

fuses a new trial.

(b) Any interested party shall have the right of immediate appeal from an ad-
verse ruling as to the jurisdiction of the court over the person or property of the
defendant or such party may preserve his exception for determination upon any
subsequent appeal in the cause. (1818, c. 962, s. 4, P. R.; C. C. P., s. 299; Code,
s. 548 ; Rev.,s. 587; C. S., 5. 638; 1967, c. 954, s. 3; 1971, c. 268, s. 10)

I. EDITOR’S NOTE.

1971 amendment, effective July 1,
1971, inserted “or district” and substituted
“session” for “term” in subsection (a).

II. APPEAL IN GENERAL.
A. General Consideration.

The proper method for obtaining relief
from legal errors is by appeal, etc.—

In accord with Ist paragraph in original.
See State v. McClure, 280 N.C. 288, 185
S.E.2d 693 (1972).

Acceptance of Guilty Plea after Rejec-
tion of Plea by Previous Judge Held Not
an Invalid Appeal. — Where one superior
court judge refused to accept defendant’s
plea of guilty of second-degree murder and
continued the case on defendant’s motion,
the discretionary acceptance of defendant’s
plea of guilty of second-degree murder by
another judge when the case again came
on for trial was not an invalid appeal; it
was not a modification, overruling or set-
ting aside of the judgment of the first
judge, the case being before the second
judge de novo. State v. McClure, 280 N.C.
288, 185 S.E.2d 693 (1972).

Applied in Decker v. Coleman, 6 N.C.
App. 102, 169 S.E.2d 487 (1969); Patrick
v. Hurdle, 16 N.C. App. 28, 190 S.E.2d
871 (1972); In re Northwestern Bonding
Co., 16 N.C. App. 272, 192 S.E2d 33
(1972).

Cited in GMAC v. Feder, 12 N.C. App.
696, 184 S.E.2d 383 (1971).

The

B. From What Decisions, Orders, etc.,
Appeal Lies.

Interlocutory Orders.—

It is only when the judgment or order
appealed from in the course of the action
puts an end to it, or may put an end to it,
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or has the effect to deprive the party com-
plaining of some substantial right, or will
seriously impair such right if the error
shall not be corrected at once, and before
the final hearing, that an appeal lies be-
fore final judgment. Acorn v. Jones Knit-
ting Corp., 12 N.C. App. 266, 182 S.E.2d
862 (1971).

If a motion to dismiss were allowed and
the action dismissed, plaintiff would have
a right of immediate appeal, because fur-
ther proceedings would be precluded by
the order. Acorn v. Jones Knitting Corp.,
12 N.C. App. 266, 182 S.E.2d 862 (1971).

Refusal to Dismiss Action.—

In accord with 1st paragraph in original.
See Acorn v. Jones Knitting Corp., 12
N.C. App. 266, 182 S.E.2d 862 (1971).

Denial of Motion to Strike Answer and
Counterclaim. An order which deniecs
plaintiff’s motion to strike defendant’s an-
swer and counterclaim does not affect a
substantial right of plaintiff, nor does it in
effect determine the action, and therefore
no appeal lies from that order. Wachovia
Bank & Trust Co. v. Parker Motors, Inc.,
13 N.C. App. 632, 186 S.E.2d 675 (1972).

Appeal from Denial of Motion for Sum-
mary Judgment.—Ordinarily, the denial of
a motion for summary judgment does not
affect a substantial right so that an appeal
may be taken. The moving party is free to
preserve his exception for consideration on
appeal from the. final judgment, and in
case a substantial right is thought to be
affected to the prejudice of the movant,
then a petition for a writ of certiorari is
available. Motyka v. Nappier, 9 N.C. App.
579, 176 S.E.2d 858 (1970).

T9 allow an appeal from a denial of a
motion for summary judgment would open
the flood gate of fragmentary appeals and
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cause a delay in administering justice. locutory order will not be considered pre-
Motyka v. Nappier, 9 N.C. App. 579, 176 mature if a substantial right of the ap-
S.E.2d 858 (1970). pellant would be adversely affected by
C. What Supreme Court Will continuance of an injunction in effect pend-
Considae ing final determination of the case. Sea-
’ board Indust.,, Inc. v. Blair, 10 N.C. App.
When Appeal from Interlocutory Order " -
. 323, 178 S.E.2d 781 (1971).
Not Premature.—An appeal from an inter-

§ 1-279. When appeal taken.—The appeal must be taken from a judg-
ment rendered out of session within 10 days after notice thereof, and from a judg-
ment rendered in session within 10 days after its rendition, unless the record shows
an appeal taken at the trial, which is sufficient, but execution shall not be sus-
pended until the giving by the appellant of the undertakings hereinafter required;
provided, however, that if any motion permitted by G.S. 1A-1, Rule 59, is timely
made or an amendment to or alteration of a judgment is effected by the methods
prescribed in that same rule, the appeal need not be taken within the time limits
stated above, but the appeal must be taken within 10 days from the signing of
the order ruling on such motions or amending or altering the original judgment.
(C. C. P, 5. 300; Code, s. 549; 1889, c. 161; Rev., s. 590; C. S., s. 641; 1971, c.
381, s. 12; c. 989.)

Editor’s Note. — The first 1971 amend- of a default judgment, and no notice of ap-
ment, effective Oct. 1, 1971, substituted peal is served on the plaintiff, the appeal
“session” for “term” in two places. from the entry of the judgment should be

The second 1971 amendment, effective dismissed because timely notice was not
Oct. 1, 1971, added the proviso. given or properly served. North Am. Ac-

Appeal to Be Dismissed Where Timely ceptance Corp. v. Samuels, 11 N.C. App.
Notice Not Given or Properly Served. — 504, 181 S.E.2d 794 (1971).

Where the notice of appeal is dated and Applied in Brady v. Town of Chapel Hill,
filed more than ten days after the rendition 277 N.C. 720, 178 S.E.2d 446 (1971).

§ 1-280. Entry and notice of appeal.
Cross Reference.—See note to § 1-279. son v. Johnson, 17 N.C. App. 398, 194
Applied in Brady v. Town of Chapel Hill, S.E.2d 522 (1973).
277 N.C. 720, 178 S.E.2d 446 (1971); John-

§ 1-281. Appeals from judgments not in session.—When appeals are
taken from judgments of the clerk or judge not made in session, the clerk is au-
thorized to make any and all necessary orders for the perfecting of such appeals.
(Ex. Sess. 1921,¢.92,s.19a: C. S.,s. 642(a) ; 1971, c. 381, s. 12.)

Editor’s Note. — The 1971 amendment,

effective Oct. 1, 1971, substituted “session”
for “term time.”

§ 1-282. Case onappeal; statement, service, and return.

I. EDITOR’S NOTE. III. REQUISITES OF CASE ON
APPEAL—EXCEPTIONS.

For note on serving statement of case on

appeal in North Carolina, see 47 N.C.L. Duty of Solicitor to Scrutinize Record
Rev. 901 (1969). and Case on Appeal. — Although the
primary duty of preparing and docketing

II. GENERAL CONSIDERATION a true and adequate transcript of the record
—COUNTERCASE. and case on appeal in a criminal case rests

Case on Appeal Imports Verity.—When upon defense coups_el, it is the duty_ of the
the solicitor accepts the defendant’s case solicitor to scrutinize t!le copy-wluch ap-
on appeal and it is certified to the Appel- pellant serves upon hl.m. I_f it contains
late Division it imports verity, and the omissions, errors, or misleading juxtaposi-
appellate court is bound by the record as tions it is the solicitor’s responsibility to

certified. State v. Fields, 279 N.C. 460, 183 file exceptions or a counter case within his
S.E.2d 666 (1971). ' allotted time. State v. Fox, 277 N.C. 1, 175

Applied in State v. Treadway, 12 N.C. S.E.2d 561 (1970); State v. Fields, 279
App. 167, 182 S.E.2d 638 (1971). N.C. 460, 183 S.E.2d 666 (1971).
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The solicitor’s obligation to a case does
not end when the judge pronounces sen-
tence; his duty includes policing the case
on appeal, which necessitates the expendi-
ture of the time and effort required to
make a careful and painstaking exami-
nation of the record and to file exceptions
or countercase if either is necessary to
provide a correct record and a case on ap-
peal which truly and intelligently sets out
the proceedings as theyv occurred. State v.
Fields, 279 N.C. 460, 183 S.E.2d 666 (1971).

Duty of Defense Counsel. — Defense
counsel, as officers of the court, have a
duty to see that reporting errors are cor-
rected; their duty to a client does not em-
brace the right to perpetuate and take ad-
vantage of such mistakes. State v. Fields,
279 N.C. 460, 183 S.E.2d 666 (1971).

V. SERVICE OF CASE AND
COUNTERCASE.

A. Necessity and Mode of Service.

Rules requiring service, etc.—

[t is established law in this State that
the rules governing appeals are mandatory,
not directory. State v. Lewis, 9 N.C. App.
323, 176 S.E.2d 1 (1970).

Service of Case Unnecessary Where
Assignments of Error All Relate to Rec-
ord.—Where appellant’'s assignments of
error all relate to the record proper, it is
not necessary that a case on appeal be
served on the appellee. Houck v. Over-
cash, 15 N.C. App. 581, 190 S.E.2d 297
(1972), rev’d on other grounds, 282 N.C.
623, 193 S.E.2d 905 (1973).

B. Time of Service.

1. In General.

Only Judge May, etc.—
Under § 15-180 and this section, only the
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judge who tried a case can extend the
time for serving the statement of the case
on appeal. State v. Lewis, 9 N.C. App. 323,
176 S.E.2d 1 (1970).

The trial judge, not the solicitor, has
authority to grant extensions of time to
serve case on appeal. State v. Kirby, 15
N.C. App. 480, 190 S.E.2d 320 (1972).

Subsequent Extension.—

Section 15-180 and this section do not
authorize a trial judge to grant an appellant
another extension of time to serve state-
ment of case on appeal after the expiration
of the session at which the judgment was
entered. However, the trial judge is given
authority to do this under Rule 50 of the
Rules of Practice in the Court of Appeals.
State v. Lewis, 9 N.C. App. 323, 176 S.E.2d
1 (1970).

3. Effect of Failure to Serve in Time.

Record Proper May Be Reviewed, etc.—

In the absence of a case on appeal served
within the time fixed by this section, or by
valid enlargement, the appellate court will
review only the record proper and deter-
mine whether errors of law are disclosed
on the face thereof. Dranch v. Branch, 14
N.C. App. 651, 188 S.E.2d 528 (1972), rev'd
on other grounds, 282 N.C. 133, 191 S.IE.2d
671 (1972): Houck v. Overcash, 15 N.C.
App. 381, 190 S.E.2d 297 (1972), rev’'d on
other grounds, 282 N.C. 623, 193 S.E.2d
905 (1973); In re Godwin, 17 N.C. App.
365, 194 S.E.2d 204 (1973).

VI. RELIEF GRANTED.

When No Case on Appeal.—

In accord with 3rd paragraph in original.
See State v. Lewis, 9 N.C. App. 323, 176
S.E.2d 1 (1970); Branch v. Branch, 14
N.C. App. 651, 188 S.E.2d 528 (1972),
rev’d on other grounds, 282 N.C. 133, 191
S.E.2d 671 (1972).

§ 1-283. Settlement of case on appeal.—If the case on appeal is re-
turned by the respondent with objections as prescribed, the appellant shall im-
mediately request the judge to fix a time and place for settling the case before him.
If the appellant delays longer than 15 days after the respondent serves his coun-
tercase, or exceptions, to request the judge to settle the case on appeal, and de-
lays for such period to mail the case and countercase or exceptions to the judge,
then the exceptions filed by the respondent shall be allowed, or the countercase
served by him shall constitute the case on appeal: but the time may be extended
by agreement.

The judge shall forthwith notify the attorneys of the parties to appear before
him for that purpose at a certain time and place, within the judicial district, which
time shall not be more than 20 days from the receipt of the request. At the
time and place stated, the judge shall settle and sign the case, and deliver a copy
to the attorney of each party, or, if the attorneys are not present, file a copy in the
office of the clerk of the court. If the judge has left the district before the notice
of disagreement, he may settle the case without returning to the district.
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In settling the case, the written instructions signed by the judge, and the writ-
ten request for instructions signed by the counsel, and the written exceptions, are
deemed conclusive as to what these instructions, requests, and exceptions were.
If a copy of the case settled was delivered to the appellant, he shall within five days
thereafter file it with the clerk, and if he fails to do so, the respondent may file his
copy.

The judge shall settle the case on appeal within 60 days after the termination
of a special session or after the courts of the districts have ended, and if the judge
in the meantime has gone out of office, he shall settle the case as if he were still
in office. Any judge failing to comply with this section is liable to a penalty of
five hundred dollars ($500.00), for the use of any person who sues for it. (C. C. P.,
s. 301; Code, s. 550; 1889, c. 161; Rev., s. 591; 1907, c. 312; C. S., s. 644 1971,

g. 381, 5 12.)

Editor’s Note. — The 1971 amendment, Applied in State v. Allen, 283 N.C. 354,
effective Oct. 1, 1971, substituted “session” 196 S.E.2d 256 (1973).
for “term” in the first sentence of the last Cited in Lewter v. Herndon, 13 N.C.
paragraph. App. 242, 184 S.E.2d 926 (1971).

§ 1-284. Clerk to prepare transcript.

Stated in State v. Allen, 283 N.C. 354,
196 S.E.2d 256 (1973).

§ 1-287.1. Dismissal of appeals to appellate division when statement
of case not served within time allowed.—\Vhen it appears to the court that
statement of case on appeal to the Appellate Division has not been served on the
appellee or his counsel within the time allowed, it shall be the duty of the judge,
upon motion by the appellee, to enter an order dismissing such appeal; provided
the appellant has been given at least five days’ notice of such motion. If the case
be appealed from the District Court Division, the motion herein provided for may
be heard by either a presiding judge or the chief district judge:; if the case be ap-
pealed from the Superior Court Division, the motion herein provided for may
be heard by either a resident superior court judge, a presiding judge, or a special
judge residing within the district or a judge assigned to hold the courts of the
district, in session or out of session, in any county of the district. The provi-
sions of this section shall not apply in any case in which a sentence of death has
been pronounced. The provisions of this section shall not apply in any case with
respect to which there is no requirement to serve a case on appeal. The provisions
of this section are not exclusive but are in addition to any other procedures for
obtaining the dismissal of a case on appeal to the Appellate Division. (1959, c. 743;
1965, ¢c. 136; 1969, c. 44,s.7; 1971, c. 268, s. 11.)

Editor’s Note.— the first sentence and rewrote the second
The 1971 amendment, effective July 1, sentence. . o
1971, deleted ‘“superior” preceding ‘“‘court” Quoted in State v. Virgil, 276 N.C. 217,

and “superior court” preceding “judge” in 172 S.E.2d 28 (1970).

§ 1-288. Appeals in forma pauperis; clerk’s fees.—\Vhen any party
to a civil action tried and determined in the superior or district court at the time
of trial desires an appeal from the judgment rendered in the action to the Appel-
late Division, and is unable, by reason of his poverty, to make the deposit or to
give the security required by law for said appeal, it shall be the duty of the judge
or clerk of said court to make an order allowing said party to appeal from the
judgment to the Appellate Division as in other cases of appeal, without giving
security therefor. The party desiring to appeal from the judgment shall, during
the session at which the judgment was rendered or within 10 days from the expira-
tion by law of the session, make affidavit that he is unable by reason of his poverty
to give the security required by law, and that he is advised by a practicing attor-
ney that there is error in matter of law in the decision of the court in said action.
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The affidavit must be accompanied by a written statement from a practicing at-
torney of said court that he has examined the affiant’s case, and is of opinion that
the decision of the court, in said action, is contrary to law. Nothing contained in
this section deprives the clerk of the superior court of his right to demand his fees
for his certificate and seal as now allowed by law in such cases. Provided, that
where the judge or the clerk has made an order allowing the appellant to appeal
as a pauper and the appeal has been filed in the Appellate Division, and an error
or omission has been made in the affidavit or certificate of counsel, and the error
is called to the attention of the court before the hearing of the argument of the
case, the court shall permit an amended affidavit or certificate to be filed correcting
the error or omission. (1873-4, c. 60; Code, s. 553; 1889, c. 161; Rev., s. 597;
1907, c. 878; C. S., s. 649 1937, ¢. 89 1951, c. 837, s. 7; 1969, c. 44, s. 8; 1971,
c. 268, s. 12.)

Editor’s Note.—

The 1971 amendment,
1971, inserted “or district’” near the begin-
ning of the first sentence, substituted “ses-
sion” for “term” in two places in the sec-
ond sentence, deleted “superior” preceding
“courc” in four places in the first, second
and third sentences and deleted “of the
superior court” following ‘“judge” and
“clertk ' in the last sentence. The amend-
ment also deleted the former fourth sen-
tence, requiring the clerk to pass upon
and grant or deny a request for appeal
within ten days after the expiration of the
term, and the former fifth sentence, relat-

ing to the clerk’s fees where the appellant
furnishes two true and correctly typewrit-
ten copies of the records on appeal.

For comment on access of indigents in-
to the civil courtroom, see 49 N.C.L. Rev.
683 (1971).

This section is applicable to appeals in
juvenile proceedings tried in the district
court. Compliance with its terms is neces-
sary to entitle juveniles to an order allow-
ing them to appeal in forma pauperis. The
requirements are mandatory and must be
observed. In re Burrus, 275 N.C. 517, 169
S.E.2d 879 (1969).

effective July 1,

§ 1-294. Scope of stay; security limited for fiduciaries.

Authority of Lower Court Termi- perfected. Collins v. Collins, 18 N.C. App.
nated.— 45, 196 S.E.2d 282 (1973).

An appeal removes a cause from the But Apreal Does Not Authorize Viola-
trial court, which 1is thereafter without tion of Order.—While an appeal stayed

power to proceed further until the cause
is returned by mandate of the appellate
court. Upton v. Upton, 14 N.C. App. 107,
187 S.E.2d 387 (1972).

Trial court does not have jurisdiction to
conduct contempt proceedings while ap-
peal is pending, because, under this sec-
tion, all proceedings below are stayed;
therefore any order finding a defendant in
contempt is void, at least until appeal is

contempt proceedings until the validity of
the order was determined, taking the ap-
peal did not authorize a violation of the
order. If the order is upheld by the ap-
pellate court, the violation, including any
violation that occurred while the order
was pending on appeal, may be inquired
into when the case is remanded to the
superior court. Upton v. Upton, 14 N.C.
App. 107, 187 5.E.2d 387 (1972).

§ 1-298. Procedure after determination of appeal.—In civil cases. at
the first session of the superior or district court after a certificate of the determina-
tion of an appeal is received, if the judgment is athrmed the court below shall direct
the execution thereof to proceed, and if the judgment is modified, shall direct its
modification and performance. 1f a new trial is ordered the cause stands in its
regular order on the docket for trial at such first session after the receipt of the
certificate from the Appellate Division. (1887, c¢. 192, s. 2; Rev., s. 1526; C. S
659; 1969, c. 44, s. 11; 1971, c. 268, s. 13.)

Editor’s Note.— ning of the first sentence and substituted
The 1971 amendment, “session” for “term” in the first and sec-
1971, inserted “or district” ond sentences.

effective July 1,
near the begin-

§§ 1-299 to 1-301: Repealed by Session Laws, 1971, c. 268, s. 34, effec-
tive July 1, 1971.
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SUBCHAPTER X. EXECUTION.
ARTICLE 28.

E xecution.

§ 1-306. Enforcement as of course.
Judgment Directing Payment of Ali- of alimony. Morse v. Zatkiewiez, 5 N.C.
mony.—The statute of limitations does not App. 242, 168 S.E.2d 219 (1969).
apply to a judgment directing the payment

§ 1-310. When dated and returnable. — Executions shall be dated as
of the day on which they were issued, and shall be returnable to the court from
which they were issued not more than 90 days from said date, and no executions
against property shall issue until the end of the session during which judgment
was rendered. (1870-1, c. 42, 5. 7; 1873-4, c. 7; Code, s. 449; 1903, ¢. 544: Rev.,
s.624; C. S.,s. 672; 1927, c. 110; 1931, c. 172; 1953, c. 697; 1971, c. 381, 5. 12.)

Editor’'s Note. — The 1971 amendment,
effective Oct. 1, 1971, substituted “session”
for “term.”

§ 1-311. Against the person.

Cited in Rouse v. Wheeler, 17 N.C. App.
422, 194 S E.2d 555 (1973).

§ 1-313. Form of execution.—The execution must be directed to the sher-
iff, or to the coroner when the sheriff is a party to or interested in the action. In
those counties where the office of coroner is abolished, or is vacant, and in which
process is required to be executed on the sheriff, the authority to execute such
process shall be vested in the clerk of court; however, the clerk of court is hereby
empowered to designate and direct by appropriate order some person to act in his
stead to execute the same. The execution must also be subscribed by the clerk of
the court, and must refer to the judgment, stating the county where the judgment
roll or transcript is filed, the names of the parties, the amount of the judgment, if
it is for money, the amount actually due thereon, and the time of docketing in_ the
county to which the execution is issued, and shall require the officer substantially
as follows::

(1) Against Property—No Lien on Personal Property until Levy.—If it is
against the property of the judgment debtor, it shall require the officer
to satisfy the judgment out of his personal property; and if sufficient
personal property cannot be found, out of the real property belonging
to him on the day when the judgment was docketed in the county, or
at any time thereafter; but no execution against the property of a
judgment debtor is a lien on his personal property, as against any
bona fide purchaser from him for value, or as against any other execu-
tion, except from the levy thereof.

(2) Against Property in Hands of Personal Representative.—If it is aga_1inst
real or personal property in the hands of personal representatives.
heirs, devisees, legatees, tenants of real property or trustees it shall re-
quire the officer to satisfy the judgment out of such property.

(3) Against the Person.—If it is against the person of the judgment debtor,
it shall require the officer to arrest him, and. commit him to the .]all of
the county until he pays the judgment or is discharged according to
law.

(4) For Delivery of Specific Property.—If it is for the delivery of the posses-
sion of real or personal property, it shall require the officer to deliver
the possession of the same, particularly describing it, to the party en-
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titled thereto, and may at the same time require the officer to satisfy
any costs, damages, rents, or profits recovered by the same judgment,
out of the personal property of the party against whom it was ren-
dered, and the value of the property for which the judgment was re-
covered, to be specified therein, if a delivery cannot be had; and if
sufficient personal property cannot be found, then out of the real prop-
erty belonging to him on the day when the judgment was docketed, or
at any time thereafter, and in that respect is deemed an execution
against property.

(5) For Purchase Money of Land.—If the answer in an action for recovery
of a debt contracted for the purchase of land does not deny, or if the
jury finds, that the debt was so contracted, it is the duty of the court
to have emhodied in the judgment that the debt sued on was con-
tracted for the purchase money of the land, describing it briefly ; and
it is also the duty of the clerk to set forth in the execution that the
said debt was contracted for the purchase of the land, the description
of which must be set out briefly as in the complaint. (C. C. P., s. 261;
1868-9, c. 148; 1879, c. 217; Code, ss. 234-236, 448; Rev., s. 627; C.
S., s.675; 1971, ¢c. 653, s. 2.)

Editor’s Note. — The 1971 amendment, Manner of Execution. — See opinion of
effective Oct. 1, 1971, rewrote the opening Attorney General to Mr. C.E. Drum, Jr.,
paragraph, inserting the provisions as to 42 N.C.A.G. 312 (1973).
execution in counties where the office of Stated in Ferguson v. Morgan, 282 N.C.
coroner is abolished and making other 83, 191 S.E.2d 817 (1972).
changes.

1-320. Summary remedy on forthcoming bond. — If the condition of
such bond be broken, the sheriff or other officer, on giving 10 days’ previous notice
in writing to any obhm)r therein, may on motion have judgment against him in
a summary manner, before the superior court or before the district court, as the
case may be, of the county in which the officer resides, for all damages which the
officer has sustained, or may be adjudged liable to sustain, not exceeding the
penalty of the bond. to be ascertained by a jury, under the direction of the court.
(1822, c. 1141, P. R.; R. C,, c. 45, 5. 23 Code, s. 465: Rev,, s. 635; C. S,, s. 681 ;
1971, c. 268, s. 14.)

Editor’s Note. — The 1971 amendment, near the middle of the section and deleted
effective July 1, 1971, substituted ‘‘the dis- ‘“or justice” at the end of the section.
trict court” for ‘“a justice of the peace”

§ 1-321. Entry of returns on judgment docket; penalty.—When an
execution is returned, the return of the sheriff or other officer must be noted
by the clerk on the judgment docket; and when it is returned wholly or partially
satisfied, it is the duty of the clerk of the court to which it is returned to send a
copy of such last-mentioned return, under his hand, to the clerk of the superior
court of each county in which such judgment is docketed, who must note such
copy in his judgment docket, opposite the judgment, and file the copy with the
transcript of the docket of the judgment in his office. A clerk failing to send a
copy of the payments on the execution or judgment to the clerks of the superior
court of the counties wherein a transcript of the judgment has been docketed,
and a clerk failing to note said payment on the judgment docket of his court, shall,
on motion, be fined one hundred dollars ($100.00) nisi, and the judgment shall be
made absolute upon notice to show cause at the succeeding session of the superior
court of his county. (1871-2, c. 74, s. 2; 1881, c. 75; Code, s. 445; Rev., s. 636;
C.S., s. 683:1971, c. 381,s. 12.)

Editor’s Note. — The 1971 amendment, for ‘“term’” near the end of the last sen-
effective Oct. 1, 1971, substituted “session” tence.
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§ 1-322. Cost of keeping livestock; officer’s account.—The court shall
make a reasonable allowance to officers for keeping and maintaining horses, cattle,
hogs, or sheep, and all other property taken into their custody under legal process,
the keeping of which is chargeable to them; and this allowance may be retained
by the officers out of the sales of the property, in preference to the satisfaction of
the process under which the property was seized or sold. The officer must make
out his account and, if required, give the debtor or his agent a copy of it, signed
by his own hand, and must return the account with the execution or other process,
under which the property has been seized or sold, to the court to whom the execu-
tion or process is returnable, and shall swear to the correctness of the several
items set forth; otherwise he shall not be permitted to retain the allowance. (1807,
c. 731, P. R.; R. C,, c. 45, ss. 25, 26; Code, ss. 466, 467 ; Rev., ss. 637, 638;
C.S., s. 684; 1971, c. 268, s. 15.)

Editor’s Note. — The 1971 amendment, the first sentence and “justice or” preced-
effective July 1, 1971, deleted “or justice” ing ‘“court” near the middle of the second
following “court” near the beginning of sentence.

ARTICLE 29A.
Judictal Sales.
Part 1. General Provisions.

§ 1-339.1. Definitions.—(a) A judicial sale is a sale of property made
pursuant to an order of a judge or clerk in an action or proceeding in the superior
or district court, including a sale pursuant to an order made in an action in court
to foreclose a mortgage or deed of trust, but is not

(1) A sale made pursuant to a power of sale
a. Contained in a mortgage, deed of trust, or conditional sale con-
tract, or
b. Granted by statute with respect to a mortgage, deed of trust, or
conditional sale contract, or
(2) A resale ordered with respect to any sale described in subsection (a) (1),
where such original sale was not held under a court order, or
(3) An execution sale, or
(4) A sale ordered in a criminal action, or
(5) A tax foreclosure sale, or
(6) A sale made pursuant to Article 4 of Chapter 35 of the General Statutes,
relating to sales of estates held by the entireties when one or both
spouses are mentally incompetent, or
(7) A sale made in the course of liquidation of a bank pursuant to G.S.
53-20, or
(8) A sale made in the course of liquidation of an insurance company pur-
suant to Article 17A of Chapter 58 of the General Statutes, or
(9) Any other sale the procedure for which is specially provided by any
statute other than this Article.
(b) As hereafter used in this Article, “sale” means a judicial sale. (1949, c.

719, s. 1; 1971, c. 268, s. 16.)

Editor’s Note.— 1971, inserted “or district” in the opening
The 1971 amendment, effective July 1, paragraph of subsection (a).

§ 1-339.3. Application of Article to sale ordered by clerk; by judge;
authority to fix procedural details.

(b) The procedure prescribed by this Article applies to all sales ordered by a
judge of the superior or district court, except that the judge having jurisdiction
may, upon a finding and a recital in the order of sale of the necessity or advisability
thereof, vary the procedure from that herein prescribed, but not inconsistently with
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G.S. 1-339.6 restricting the place of sale of real property, and not inconsistently
with G.S. 1-339.27(a) and G.S. 1-339.36 requiring that a resale be ordered when

an upset bid is submitted.

(c) The judge or clerk of court having jurisdiction has authority to fix and
determine all necessary procedural details with respect to sales in all instances in
which this Article fails to make definite provisions as to such procedure. (1949, c.
719,s.1; 1971, c. 268, ss. 17, 18.)

detors Note. — The 1971 amendment, clerk of” in subsection (c¢).
effective July 1, 1971, inserted “or district” As subsection (a) was not affected by
near the beginning of subsection (b) and the amendment, it is not set out.
deleted “the superior” following “judge or

§ 1-339.3A. Judge or clerk may order public or private sale. — The
judge or clerk of court having jurisdiction has authority in his discretion to deter-
mine whether a sale of either real or personal property shall be a public or private

sale. Any private sale conducted under an order issued prior to July 1, 1955 by
a judge or clerk of court having jurisdiction is hereby validated as to the order
that such sale be a private sale. (1955, c. 74: 1971, c. 268, s. 18.)

Editor’s Note. — The 1971 amendment, perior” following *“judge or clerk of” in
effective July 1, 1971, deleted “the su- the first and second sentences.

§ 1-339.8. Public sale of separate tracts in different counties.—(a)
When an order of public sale directs the sales of separate tracts of real property
situated in different counties, exclusive jurisdiction over such sale remains in
the superior or district court of the county where the proceeding, in which the
order of sale was issued, is pending, but there shall be a separate advertisement,
sale and report of sale with respect to the property in each county. In any such
sale proceeding, the clerk of the superior court of the county where the original
order of sale was issued, has jurisdiction with respect to the resale of separate
tracts of property situated in other counties as well as in the clerk’s own county,
and an upset bid may be filed only with such clerk, except in those cases where
the judge retains resale jurisdiction pursuant to G.S. 1-339.27.

(¢) The sale, and each subsequent resale, of each such separate tract shall be
subject to a separate upset bid: and to the extent deemed necessary by the judge
or clerk of court of the county where the original order of sale was issued, the
sale of each tract, after an upset bid thereon, shall be treated as a separate sale
for the purpose of determining the procedure applicable thereto.

(1971, c. 268, ss. 18, 19.)

Editor’s Note. — The 1971 amendment, As the rest of the section was not
effective July 1, 1971, inserted “or district” changed by the amendment, only subsec-
near the beginning of subsection (a) and tions (a) and (c) are set out.
deleted “the superior” following “judge or
clerk of” near the middle of subsection

(c).

§ 1-339.9. Sale as a whole or in parts.—(a) When real property to be
sold consists of separate lots or other units or when personal property consists of
more than one article, the judge or clerk of court having jurisdiction may direct
specifically

(1) That it be sold as a whole, or

(2) That it be sold in designated parts, or

(3) That it be offered for sale by each method, and then sold by the method
which produces the highest price.

(1971, c. 268, s. 18.)

Editor’s Note. — The 1971 amendment, As the rest of the section was not
effective July 1, 1971, deleted “the su- changed by the amendment, only subsec-
perior” following ‘“judge or clerk of” in tion (a) is set out.
subsection (a).
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§ 1-339.10. Bond of person holding sale.—(a) Whenever a commis-
sioner specially appointed or a trustee in a deed of trust is ordered to sell prop-
erty, the judge or clerk of court having jurisdiction

(1) May in any case require the commissioner or trustee, before receiving
the proceeds of the sale, to furnish bond to cover such proceeds, and

(2) Shall require the commissioner or trustee to furnish such bond when
the commissioner or trustee is to hold the proceeds of the sale other
than for immediate disbursement upon confirmation of the sale.

(1971, c. 268, s. 1R.)

Editor’s Note. — The 1971 amendment, As the rest of the section was not
effective July 1, 1971, deleted “the su- changed by the amendment, only subsec-
perior” following “judge or clerk of” in tion (a) is set out.
subsection (a).

§ 1-339.11. Compensation of person holding sale.—(a) If the person
holding a sale is a commissioner specially appointed or a trustee in a deed of trust,
the judge or clerk of court having jurisdiction shall fix the amount of his com-
pensation and order the pavment thereof out of the proceeds of the sale.

(1971, c. 268, s. 18.)

Editor’s Note. — The 1971 amendment, As the rest of the section was not
effective July 1, 1971, deleted “the su- changed by the amendment, only subsec-
perior” following ‘“judge or clerk of” in tion (a) is set out.
subsection (a).

Part 2. Procedure for Public Sales of Real and Personal Property.

§ 1-339.18. Public sale; posting notice of sale of personal property.

(b) In addition to the foregoing, the notice of public sale shall be otherwise
advertised as may be required by the judge or clerk of court pursuant to the pro-
visions of G.S. 1-339.13(b) (2). (1949, ¢. 719, 5. 1; 1971, c. 268, s. 18.)

Editor’s Note. — The 1971 amendment, As the rest of the section was not
effective July 1, 1971, deleted ‘“‘the su- changed by the amendment, only subsec-
perior” following “judge or clerk of” in tion (b) is set out.
subsection (b).

§ 1-339.19. Public sale; exception; perishable property. — If per-
sonal property to be sold at public sale is determined by the judge or clerk of
court having jurisdiction to be perishable property because subject to rapid de-
terioration, he may order the sale thereof to be held at such time and place and
upon such notice to be given in such manner and for such length of time as he
deems advisable. The order of sale of such perishable property of a minor or in-
competent when made by the clerk need not be approved by the judge. Con-
. firmation of any sale of such perishable property is not necessary unless required
by the order of sale. (1949, ¢. 719, s. 1; 1971, c. 268, s. 18.)

Editor’s Note. — The 1971 amendment, perior” following “judge or clerk of” in
effective July 1, 1971, deleted “the su- the first sentence.

§ 1-339.20. Public sale; postponement of sale.

(d) If a public sale is not held at the time fixed therefor and is not postponed
as provided by this section, or if a postponed sale is not held at the time fixed
therefor, the person authorized to make the sale shall report the facts with respect
thereto to the judge or clerk of court having jurisdiction, who shall thereupon
make an order for the public sale of the property to be held at such time and place
and upon such notice to be given in such manner and for such length of time as
he deems advisable. (1949, ¢. 719, s. 1; 1971, ¢. 268, s. 18.)
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Editor’s Note. — The 1971 amendment, As the rest of the section was not
effective July 1, 1971, deleted ‘“the su- changed by the amendment, only subsec-
perior” following “judge or clerk of” near tion (d) is set out.
the middle of subsection (d).

§ 1-339.23. Public sale; when confirmation of sale of personal prop-
erty necessary; delivery of property; bill of sale.—(a) When any person
interested as a creditor, legatee, distributee, or otherwise, in the proceeds of a
public sale of personal property, objects at the sale to the completion of the sale
of any article of property on account of the insufficiency of the amount bid, title
to such property shall not pass and possession of the propeity shall not be de-
livered until the sale of such property is reported and is confirmed by the judge
or clerk of court having jurisdiction ; but such objection to the Lompleuon of the
sale of any article of property shall not prevent the completion of the sales of ar-
ticles of property to which no objection is made where the same have been sepa-
rately sold. When a judge or clerk having jurisdiction fails or refuses to confirm
a sale of property which has thus been objected to. the procedure for a new sale
of such property, including a new order of sale, shall be the same as if no such
attempted sale has been held. This subsection shall not apply to perishable prop-
erty sold pursuant to G.S. 1-339.19.

(b) Except as provided in subsection (a), the person holding a public sale
of personal property shall deliver the property to the purchaser immediately upon
compliance by the purchaser with the terms of the sale.

(c) The person holding a public sale may execute and deliver a bill of sale or
other muniment of title for any personal property sold, and, upon application of
the purchaser, shall do so when required by the judge or clerk of court having
jurisdiction. (1949, c. 719, s. 1; 1971, c. 268, s. 18.)

Editor’s Note. — The 1971 amendment, the first sentence of subsection (a) and in
effective July 1, 1971, deleted *the su- subsection (c).
perior” following “judge or clerk of” in

§ 1-339.26. Public sale; separate upset bids when real property
sold in parts; subsequent procedure —\When real property is sold at public
sale in parts, as provided by G.S. 1-339.9, the sale, and each subsequent resale,
of any such part shall be subject to a separate upset bid; and, to the extent the
Judge or clerk of court having jurisdiction deems advisable, the sale of each such
part shall thereafter be treated as a separate sale for the purpose of determining
the procedure applicable thereto. (1949, ¢. 719, s. 1; 1971, c. 268, s. 18.)

Editor’s Note. — The 1971 amendment,
effective July 1, 1971, deleted ‘“the su-
perior” following “judge or clerk of.”

§ 1-339.28. Public sale; confirmation of sale.—(a) No public sale of
real property may be consummated until confirmed as follows:

(1) If a public sale is ordered by a judge of the Superior Court Division, it
may thereafter be confirmed by a resident superior court judge of the
district or a superior court judge regularly holding the courts of the
district.

(2) If a public sale is ordered by a judge of the District Court Division, it
may thereafter be confirmed by the judge so ordering, the chief dis-
trict judge, or any district judge authorized by the chief judge to hear
motions and enter interlocutory orders.

(3) If a public sale is ordered by a clerk of court, it may thereafter be con-
firmed bv the clerk of court so ordering.

(1971, c. 268, s. 20.)

Editor’s Note. — The 1971 amendment, As the rest of the section was not
effective July 1, 1971, rewrote subsection changed by the amendment, only subsec-
(a). tion (a) is set out.
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§ 1-339.29. Public sale; real property; deed; order for possession.
—(a) Upon confirmation of a public sale of real property, the person autho-
rized to hold the sale, or such other person as may be designated by the judge or
clerk of court having jurisdiction, shall prepare and tender to the purchaser a
duly executed deed for the property sold and, upon compliance by the purchaser
with the terms of sale, shall deliver the deed to the purchaser,

(c) The judge or clerk of court having jurisdiction of the proceeding in which
the property is sold may grant an order for possession of real property so sold
and conveyed, as against all persons in possession who are parties to the pro-
ceeding. (1949, c. 719,s.1; 1971, c. 268, s. 18.)

Editor’s Note. — The 1971 amendment, As the rest of the section was not
effective July 1, 1971, deleted “the su- changed by the amendment, only subsec-
perior” following “judge or clerk of” in tions (a) and (c) are set out.
subsections (a) and (c).

§ 1-339.32. Public sale; final report of person, other than commis-
sioner or trustee in deed of trust.—An administrator, executor or collector
of a decedent’s estate, or a receiver, or a guardian or trustee of a minor’s or in-
competent’s estate, or an administrator, collector, conservator or guardian of an
absent or missing person’s estate, is not required to file a special account of his
receipts and disbursements for property sold at public sale pursuant to this Ar-
ticle unless so directed by the judge or clerk of court having jurisdiction of the
sale proceeding, but shall include in his next following account or report, either
annual or final, an account of such receipts and disbursements. (1949, c. 719, s.
1;1971, c. 268, s. 18.)

Editor’s Note. — The 1971 amendment, perior’ following “judge or clerk of” near
effective July 1, 1971, deleted “the su- the end of the section.

Part 3. Procedure for Private Sales of Real and Personal Property.

§ 1-339.33. Private sale; order of sale.—\Whenever a private sale is
ordered, the order of sale shall
(1) Designate the person authorized to make the sale; .
(2) Describe real property to be sold, by reference or otherwise, sufficiently
to identify it; .
(3) Describe personal property to be sold, by reference or otherwise, suffi-
ciently to indicate its nature and quantity ; and
(4) Prescribe such terms of sale as the judge or clerk of court ordering the
sale deems advisable. (1949, c. 719, s. 1; 1971, c. 268, s. 13.)
Editor’s Note. — The 1971 amendment, perior” following “judge or clerk of” in
effective July 1, 1971, deleted ‘“the su- subdivision (4).

§ 1-339.38. Private sale; real property; deed; order for possession.
—(a) Upon confirmation of a private sale of real property, the person autho-
- rized to hold the sale, or such other person as may be designated by the judge
or clerk of court having jurisdiction, shall prepare and tender to the purchaser a
duly executed deed for the property sold and, upon compliance by the purchaser
with the terms of the sale, shall deliver the deed to the purchaser.

(b) The judge or clerk of court having jurisdiction of the proceeding in which
the property is sold may grant an order for possession of real property so sold and
conveyed, as against all persons in possession who are parties to the proceeding.
(1949, c. 719, 5. 1; 1971, c. 268, s. 18.)

Editor’s Note. — The 1971 amendment, perior” following “judge or clerk of” in
effective July 1, 1971, deleted “the su- subsections (a) and (b).

§ 1-339.39. Private sale; personal property; deliyery; bill of sale.
—Upon compliance by the purchaser with the terms of a private sale of personal
property, and upon confirmation of the sale when confirmation is required by
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G.S. 1-339.37, the person authorized to hold the sale, or such other person as
may be designated by the judge or clerk of court having jurisdiction, shall deliver
the property to the purchaser, and may execute and deliver a bill of sale or other
muniment of title, and, upon application of the purchaser, shall do so when required
by the judge or clerk hawng jurisdiction. (1949, c. 719, s. 1; 1971, c. 268, s. 18.)

Editor’'s Note. — The 1971 amendment, perior” following ° judge or clerk of” near
efftective July 1, 1971, deleted ‘“the su- the middle of the section.

ARTICLE 31.
Supplemental Proceedings.

§ 1-352. Execution unsatisfied, debtor ordered to answer.—\When an
execution against property of a judgment debtor, or any one of several debtors
in the same judgment, issued to the sheriff of the county where he resides or
has a place of business, or if he does not reside in the State, to the sheriff of the
county where a judgment roll or a transcript of a judgment is filed, is returned
wholly or partially unsatisfied, the judgment creditor at any time after the re-
turn, and within three years from the time of issuing the execution, is entitled
to an order from the court to which the execution is returned or from the judge
thereof, requiring such debtor to appear and answer concerning his property
before such court or judge, at a time and place specified in the order within the
county to which the execution was issued. (C. C. P., s. 264; 1868-9, c. 95, s. 2;
Code, s. 488, subsec. 1 ; Rev.,s. 667:C. S., s. 711; 1971, c. 268, s. 21.)

Editor’s Note.— wife and such proceeds may be applied

The 1971 amendment, effective July 1, against debts of the husband alone. Hodge

1971, deleted “justice’s” preceding “judg- v. Hodge, 12 N.C. App. 574, 183 S.E.2d
ment is filed” near the middle of the sec- 800 (1971).
tion. The income from rental property held

Property held by the entirety is not sub-
ject to execution to satisfy judgments
against one spouse. Hodge v. Hodge, 12

by the entirety is not protected from at-
tachment to satisfy the debts of the hus-
band merely because it is derived from en-

N.C. App. 574, 183 S.E.2d 800 (1971). tiretv property. Hodge v. Hodge, 12 N.C.
But Proceeds of Entirety Property May App. 574, 183 S.E.2d 800 (1971).
Be Applied against Debts of Husband.— Cited in Wilson v. Crab Orchard Dev.

entirety property are the Co., 276 N.C. 198, 171 S.E.2d 873 (1970).
of the husband as against the -

Proceeds of
property

§ 1-352.1. Interrogatories to discover assets.—As an additional method
of discovering assets of a judgment debtor, the judgment creditor may prepare
and serve on the judgment debtor written interrogatories concerning his prop-
erty, at any time the judgment remains unsatisfied, and within three years from
the time of issuing an execution. Such written interrogatories shall be fully an-
swered under oath by the judgment debtor within 30 days of service on the judg-
ment debtor, and the answer shall be filed by the judgment debtor with the clerk
of the superior court wherein the original judgment is docketed. Copy of said
answer shall be served upon the party submitting said written interrogatories, in
the manner provided by the Rules of Civil Procedure.

Interrogatories may relate to any matters which can be inquired into under
G.S. 1-352, and the debtor may object to any interrogatories that are deemed im-
proper, but the making of objections shall not delay the answering of interrogatories
to which objection is not made. If the objections are overruled, the court shall fix
the time for answering the interrogatories. The number of interrogatories or sets
of interrogatories to be served is not limited except as Just1ce requires to protect
the party from annoyance, expense, embarrassment or oppression.

Upon failure of the judgment debtor to fully answer the written interrogatories
the judgment creditor may petition the court for an order requiring the judgment
debtor to fully answer, which order shall be served upon the judgment debtor in
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the same manner as a summons is served pursuant to the Rules of Civil Pro-
cedure, fixing the time within which the judgment debtor can answer the inter-
rogatories, and further providing as an alternative that the judgment debtor may
appear and answer concerning his property before such court or judge, at a time
and place specified in said order.

Any person who disobeys an order of the court may be punished by the judge
as for a contempt under the provisions of G.S. 1-368. (1971, c. 529, s. 1.)

Editor’s Note.—Session Laws 1971, c. The Rules of Civil Procedure are found
529, s. 3, makes the act effective Oct. 1, in § 1A-1.
1971.

§ 1-352.2. Additional method of discovering assets. — In addition to
the other provisions of this Article and as an additional method of discovering
assets of a judgment debtor the clerk of the court or a judge of the court in
the county wherein the original judgment is docketed, at any time the judgment
remains unsatisfied, and within three years from the time of issuing an execution,
upon motion of the judgment creditor showing good cause therefor, may:

(1) Order the judgment debtor, his agent or anyone having possession or
control of property or records of or pertaining to the judgment debtor,
to produce and permit the inspection and copying or photographing, by
or on behalf of the moving party, of any designated documents, papers,
books, accounts, all tax records, letters, objects or tangible things, not
privileged, constituting property, or being evidence of property, of the
judgment debtor and which are in his possession and custody, or sub-
ject to his control ; or

(2) Order the judgment debtor or anyone acting for or on his behalf to per-
mit entry upon designated land or other property, real or personal,
in his possession or control or subject to his control for the purpose
of inspecting, measuring, surveying, appraising, copying, or photo-
graphing the property of the judgment debtor.

(3) Prior notice of the motion, together with a copy thereof, shall be served
on the judgment debtor as provided by the Rules of Civil Procedure.
Upon the hearing, the order entered shall specify the time, place and
manner for compliance therewith and may prescribe such terms and
conditions as are just.

(4) Any person who shall fail to comply with an order entered pursuant to
this section may be punished as for a contempt under the provisions

of G.S. 1-368. (1971, ¢c. 711, s. 1.)

Editor’s Note. — Session Laws 1971, c. The Rules of Civil Procedure are found
711, s. 2, makes the act effective Oct. 1, in § 1A-1.
1971.

§ 1-362. Debtor’s property ordered sold.

Editor’s Note. — For note on protection
of debtor’s rights, see 48 N.C.L. Rev. 164
(1969).

§ 1-364. Filing and record of appointment; property vests in re-
ceiver. — When the court or a judge grants an order for the appointment of a

receiver of the property of the judgment debtor, it shall be filed in the office of
the clerk of the superior court of the county where the Judgment roll in the ac-
tion or transcript of judgment, upon which the proceedings are taken, is filed;
and the clerk shall record the order in a book to be kept for that purpose in his
office, to be called Book of Orders Appointing Receivers of Judgment Debtors,
and shall note the time of its filing therein. A certified copy of the order shall be
delivered to the receiver named therein, and he is vested with the property and
effects of the judgment debtor from the time of the service of the restraining or-
der, if such restraining order has been made, and if not, from the time of the filing
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and recording of the order for the appointment of a receiver. The receiver of the
judgment debtor is subject to the direction and control of the court in which the
judgment was obtained upon which the proceedings are founded. (C. C. P, s.
270; 1870-1, c. 245; Code, s. 495; Rev., s. 680; C. S. s. 723; 1971, c. 268, s. 22.)

Editor’s Note. — The 1971 amendment, ‘“judgment” near the middle of the first

effective July 1, 1971, substituted “of” for sentence.
“from justice’s” between “transcript” and

SUBCHAPTER XI. HOMESTEAD AND EXEMPTIONS.
ARTICLE 32.
Property Exempt from Execution.

§ 1-371. Sheriff to summon and swear appraisers. — Before levying
upon the real estate of any resident of this State who is entitled to a homestead
under this Article, and the Constitution of this State, the sheriff [or a deputy sheriff
designated by the sheriff, and who shall be 18 years of age or over], or other
officer charged with the levy shall summon three discreet persons qualified
to act as jurors, to whom he shall administer the following oath: “I, A. B,
do solemnly swear (or affirm) that I have no interest in the homestead exemption
of C. D,, and that I will faithfully perform the duties of appraiser (or assessor,
as the case may be), in valuing and laying off the same. So help me, God.” In
cases where he deems it necessary he may summon the county surveyor or some
other competent surveyor to assist in laying off the homestead by metes and
bounds. The portions of this section in brackets shall apply to the following
counties only: Alamance, Ashe, Bertie, Brunswick, Buncombe, Cabarrus, Cald-
well, Camden, Caswell, Chatham, Chowan, Cumberland, Currituck, Davidson,
Davie, Duplin, Durham, Edgecombe, Forsyth, Gates, Graham, Guilford, Halifax,
Harnett, Henderson, Hertford, Iredell, Jackson, Johnston, Lenoir, Lincoln, Mar-
tin, Mecklenburg, Moore, New Hanover, Onslow, Pasquotank, Perquimans, Pitt,
Randolph, Rockingham, Rowan, Sampson, Scotland, Vance, Wayne, Wilson.
(1868-9, c. 137, s. 2; Code, s. 502; 1893, c. 58; Rev., 5. 687; C. S., s. 730; 1931,
e, 585 1938, ec. 37, 147 1955, ¢ 20: 1967, ¢. 202; 1971,.¢ 1231, s 1.)

Editor’'s Note.—

The 1971 amendment substituted “18” for
“twenty-one” in the first sentence.

B

§ 1-381. Exceptions to valuation and allotment; procedure.—If the
judgment creditor for whom levy is made, or judgment debtor or other person
entitled to homestead and personal property exemption, is dissatisfied with the
valuation and allotment of the appraisers or assessors, he, within 10 days there-
after, or any other creditor within six months and before sale under execution of
the excess, may notify the adverse party and the sheriff having the execution in
hand, and file with the clerk of the superior court of the county where the allot-
ment is made a transcript of the return of the appraisers or assessors which they
or the sheriff shall allow to be made upon demand, together with his objections in
writing to said return. Thereupon the said clerk shall put the same on the civil
issue docket of the superior court for trial at the next session thereof as other civil
actions, and such issue joined has precedence over all other issues at that session.
The sheriffs shall not sell the excess until after the determination of said action.
The 10 days and six months respectively begin to run from the date of the filing
of the return of the valuation and allotment of the appraisers or assessors by the
officer with the clerk of the superior court of the county from whence the execu-
tion issued. (1883, c. 357; Code, s. 519; 1887, c. 272, s. 2; Rev., s. 699; C. S,
s.740; 1971, c. 381, s. 12.)

Editor’s Note.— 1971, substituted “session” for ‘“‘term” in
The 1971 amendment, effective Oct. 1, two places in the second sentence.
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§ 1-382. Revaluation demanded; jury verdict; commissioners; re-
port.—When an increase of the exemption or an allotment in property other than
that set apart is demanded, the party demanding must in his exceptions specify
the property from which the increase or reallotment is to be had. If the appraisal
or assessment is reduced, the jury shall assess the value of the property embraced
therein; if increased, the value of the property specified in the objections from
which the increase is demanded shall also be assessed ; but if the allotment is made
in property other than that first set apart, the jury shall assess the value of the
property so allotted. The court shall appoint three disinterested commissioners
to lay off and set apart the homestead and personal property exemption in accor-
dance with the verdict of the jury and the judgment of the court, and in the manner
prescribed by law. The commissioners, who shall be summoned by the sheriff,
must meet upon the premises and, after being sworn by the sheriff to faithfully
perform the duties of appraisers or assessors in allotting and laying off the home-
stead or personal property exemption, or both, in accordance with the verdict and
judgment aforesaid, must allot and lay off the same and file their report to the
next session of the court, when it shall be heard by the court upon exceptions
thereto. (1885, c. 347: Rev., s. 700: C. S., s. 741; 1971, c. 268, s. 22.1; c. 381,
s. 12.)

Editor’s Note.—The first 1971 amend- The second 1971 amendment, effective
ment, effective July 1, 1971, deleted “or a  Oct. 1, 1971, substituted ‘“session” for
justice of the peace” following “sworn by  ‘“term’ near the end of the last sentence.

the sheriff”’ in the last sentence.

§ 1-384. Set aside for fraud, or irregularity.—An appraisal or allot-
ment by appraisers or assessors may be set aside for fraud, complicity. or other ir-
regularity ; but after an allotment or assessment is made or confirmed by the su-
perior court during session, as hereinbefore provided. the homestead shall not
thereafter be set aside or again laid off by any other creditor except for mcrease
in value. (Code, s. 523; Rev.,s. 702: C. S..’s. 743: 1971, c. 381, 5. 12.)

Editor’'s Note. — The 1971 amendment,

effective Oct. 1, 1971, substituted “during
session” for “at term time.”

§ 1.-385. Return registered; original or copy evidence.—\When the
homestead and personal property exemption is decided by the court during session
the clerk of the superior court shall immediately file with the register of deeds of
the county a copy of the same, which shall be registered as deeds are registered ;
and in all judicial proceedings the original or a certified copy of the return may
be introduced in evidence. (Code, s. 524: Rev.. s. 703: C. S., s. 744; 1971, c. 381,
s. 12.)

Editor’s Note. — The 1971 amendment,

effective Oct. 1, 1971, substituted “during
session” for “at term time.”

§ 1-386. Allotted on petition of owner.—When any resident of this
State desires to take the benefit of the homestead and personal property exemption
as guaranteed by Article X of the State Constitution, or by this Article, such resi-
dent, his agent or attorney, must apply to the clerk of superior court of the county
in which he resides, who shall appoint as assessors three disinterested persons.
qualified to act as jurors, residing in said county. The jurors, on notice by the or-
der of the clerk, shall meet at the applicant’s residence, and, after taking the oath
prescribed for appraisers before some officer a}lthorxzed to administer an oalt'h, lay
off and allot to the applicant a homestead with metes and bounds, aOcco.r( mg] to
the applicant’s direction, not to exceed one thousand dollars ($1,000.00) in value,

and make and sign a descriptive account of the same and return it to the office of

the register of deeds. . . :
Said assessors shall set apart of the personal property of said applicant, to be
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u

by him selected, articles of personalty to which he is entitled under this Chapter,

not exceeding in value the sum of five hundred dollars ($500.00), and make, sign

and return a descriptive list thereof to the register of deeds. (1868-9, c. 137, ss.

7, 8; Code, ss. 511, 512; Rev., ss. 697, 704; C. S., s. 745; 1971, c. 268, s. 23.)
Editor’'s Note. — The 1971 amendment, peace” in the first sentence and “‘clerk” for

effective July 1, 1971, substituted “the clerk  “justice” in the second sentence.

of superior court” for “a justice of the

§ 1-387. Advertisement of petition; time of hearing.—\When a person
entitled to a homestead and personal property exemption files the petition bhefore
a clerk of superior court to have the same laid off and set apart under the preced-
ing sections, the clerk shall make advertisement in some newspaper published in
the county, for six successive weeks, and if there is no new spaper in the county,
then at the courthouse door of the county in which the petition is filed, notifying
all creditors of the applicant of the time and place for hearing the petition. The
petition shall not be heard nor any decree made in the cause in less than six nor
more than 12 months from the day of making advertisement as above required.
(1868-9, c. 137, s. 11; Code, s. 515; Rev., s. 705: C. S., s. 746; 1971, c. 268, s.
24.)

Editor’s Note. — The 1971 amendment, and “clerk” for *‘justice” in the first sen-
effective July 1, 1971, substituted “clerk of tence.
superior court” for ‘‘justice of the peace”

§ 1-389. Allotted to widow or minor children on death of home-
steader.—If a person entitled to a homestead exemption dies without the home-
stead having been set apart, his widow, if he leaves no children, or his child or
children under the age of 18 years, if he leaves such, may proceed to have the
homestead exemption laid off by petition. If the widow or children have failed
to have the exemption set apart in the manner provided, then in an action
brought by his personal representatives to subject the realty of the decedent to
the payment of debts and charges of administration, it is the duty of the court to
appoint three disinterested freeholders to set apart to such widow, child or children
a homestead exemption under metes and bounds in the lands of the decedent. The
freeholders shall under their hands and seals make return of the same to the court,
which shall be registered in the same manner as homestead exemptions. (1868-9,
c.23137, s. 10; Code, s. 514; 1893, c. 332; Rev,, s. 707; C. S., s. 748; 1971—c.
1231; 5. 1.)

Editor’s Note.—
The 1971 amendment substituted “18" for
“twenty-one” in the first sentence.

§ 1-392. Forms.—The following forms must be substantially followed in
proceedings under this Article :

[No. 1]
Appraisers’ Return.

When the homestead is valued at one thousand dollars or less,
and personal property also appraised.

The undersigned having been duly summoned and sworn to act as appraisers
of the homestead and personal property exemption of A. B, of ................
Township, ................ County, by C. D., Sheriff (or constable or deputy)
of said county, do hereby make the follomnv return: We have viewed and ap-
praised the homestead of “the said A. B., and the dw ellings and buildings thereon,
owned and occupied by said A. B. as a homestead, to be one thousand dollars (or
any less sum) and that the entire tract, bounded by the lands of .......... and
............ is therefore exempted from sale under execution according to law.
At the same time and place we viewed and appraised at the values annexed the
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following articles of personal property, selected by said A. B. (here specify the
articles and their value, to be selected by the debtor or his agent), which we de-
clare to be a fair valuation, and that the said articles are exempt under said ex-
ecution. We hereby certify that we are not related by blood or marriage to the
judgment debtor or the judgment creditor in this execution, and have no interest,
near or remote, in the above exemptions.

Given under our hands and seals, this ........ QB O ... 0000053 o 1855 nas
O. K ... = 8.1
. [L. 8.}
£ . [L. S.]

The above return was made and subscribed in my presence, day and date above
given.

R B oro B o0 . 3 1 s i ( Sheriff or Constable).

[No. 2]

Petition for Homestead Before the Clerk of Superior Court
.................... County.

In the Matter of A. B.

A. B. respectfully shows that he (she or they, as the case may be) is (or are)
entitled to a homestead exempt from execution in certain real estate in said county,
and bounded and described as follows: (Here describe the property). The true
value of which he (she or they, as the case may be) believes to be one thousand
dollars, including the dwelling, and buildings thereon. He (she or they) further
shows that he (she or they, as the case may be) is (or are) entitled to a personal
property exemption from execution, to the value of (here state the value), con-
sisting of the following property: (Here specify.) He (she or they, as the case
may be) therefore prays your worship to appoint three disinterested persons
qualified to act as jurors, as assessors, to view the premises, allot and set apart to
your petitioner his homestead and personal property exemption, and report ac-
cording to law.

[No. 3]
Form for Appraisal of Personal Property Exemption.

The undersigned having been duly summoned and sworn to act as appraisers
of the personal property of A. B.,of .............. Township, «:vs. o6 o i
County, and to lay off the exemption given by law thereto, by C. D., Sheriff (or
other officer) of said county, do hereby make and subscribe the following return:

We viewed and appraised at the values annexed, the following artlcl.es of per-
sonal property selected by the said A. B., to wit: ........coon..t. which we de-
clare to be a fair valuation. and that said articles are exempt under said execution.

We hereby certify, each for himself, that we are not related by blood or mar-
riage to the judgment debtor or judgment gredltor in this execution, and have no
interest, near or remote, in the above exemptions.

Given under our hands and seals, this ........ day O « . v os coimi anas Ny . S
UL B, .. .vesnsn vens pdlgs wa L. 5
Lo B ..o imnin mowa oy e [L. 8.]
R. 8, ..onissespronuenatiss [l 53]

The above return was made and subscribed in my presence, day and date above

given. C. D oo , (Sheriff or Constable).
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[No. 4]
Certificate of Qualification to Be Endorsed on Return by Sheriff.

The within named B. F., G. H., and J. R. were summoned and qualified accord-

ing to law, as appraisers of the ............ exemption of the said A. B., under
an execution in favor of X. Y., this ............ dayof .............. , 19, .. ..
e B, e sssmnansissasons (Sheriff)
[No. 5]
Minute on Execution Docket.
X oo VS. .. Y
Vs.
B 5 e e e e O . O
Executionissued .................. , 19..
Homestead appraised and set off and return made .......oeereii.... s 18 o5
(Code, s. 524 : Rev.,s. 709: C. S., s. 751: 1971, c. 268, s. 25.)
Editor’s Note. — The 1971 amendment, the Peace” and eliminated “Before .......,

effective July 1, 1971, substituted ‘“the J.P.” in the heading of Form No. 2.
Clerk of Superior Court” for “a Justice of

SUBCHAPTER XII. SPECIAL PROCEEDINGS.
ARrTICLE 33.
Special Proceedings.

§ 1-394. Contested special proceedings; commencement; summons.
—Special proceedings against adverse parties shall be commenced as is prescribed
for civil actions. The summons shall notify the defendant or defendants to appear
and answer the complaint, or petition, of the plaintiff within 10 days after its
service upon the defendant or defendants, and must contain a notice stating in
substance that if the defendant or defendants fail to answer the complaint,~or
petition, within the time specified, plaintiff will apply to the court for the relief
demanded in the complaint, or petition. The summons must run in the name of the
State, and be dated and signed by the clerk, assistant clerk or deputy clerk of the
superior court having jurisdiction in the special proceeding, and be directed to the
defendant or defandants, and be delivered for service to some proper person, as
defined by Rule 4(a) of the Rules of Civil Procedure. The clerk shall indicate
on the summons by appropriate words that the summons is issued in a specidl
proceeding and not in a civil action. The manner of service shall be as is pre-
scribed for summons in civil actions by Rule 4 of the Rules of Civil Procedure:
Provided, where the defendant is an agency of the federal government, or an
agency of the State, or a local government, or an agency of a local government,
the time for filing answer or other plea shall be within 30 days after the date of
service of summons or after the final determination of any motion required to
be made prior to the filing of an answer. (1868-9, c. 93, s. 4; Code, ss. 279, 287 ;
Rev., ss. 711,712; C. S., s. 753; 1927, c. 66, s. 5; 1929, c. 50; ¢. 237, s. 3; 1939 C.
49, s. 2; c. 143 1951 e. 783; 1961 c. 363; 1967 c. 954, s. 3; 1971, c. 1093, s.
17.)
Editor’s Note.— Stated in Boring v. Mitchell, 5 N.C. App.
The 1971 amendment deleted “whether 550, 169 S.E.2d 79 (1969).

by the sheriff or by publication” following

“service” near the beginning of the last

sentence.
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§ 1-399. Defenses pleaded; transferred to civil issue docket; amend-
ments.—In special proceedings a defendant or other party thereto may plead
any equitable or other defense, or ask any equitable or other relief in the plead-
ings which it would be competent to ask in a civil action; and when such pleas
are filed the clerk shall transfer the cause to the civil issue docket for trial during
session upon all issues raised by the pleadings. The trial judge may, with a view
to substantial justice between the parties, allow amendments to the pleadings and
interpleas in behalf of any person claiming an interest in the property. (1903,
€11566 ; Rev.,s. 717; C. S., 5. 758; 1971, c. 381, s. 12.)

Editor’s Note. — The 1971 amendment,
effective Oct. 1, 1971, substituted “session”

§ 1-401. Clerk acts summarily;

tion to attorney.

Persons Affected Must Present Ex Parte
Proceeding to Clerk.—This section applies
only when all persons to be affected present
an ex parte proceeding to the clerk and he
acty summarily. In that event all parties
must sign the petition, or must sign and file
with the clerk (1) a written application to
be made petitioners or (2) a written au-
thorization to the attorney, before the clerk

for “term” near the end of the first sen-
tence.

signing by petitioners; authoriza-

their rights. In re Johnson, 9 N.C. App.
102, 176 S.E.2d 31 (1970).

Written Authorization Required Only
When Attorney Signs for Petitioner.—This
section only requires written authorization
when the attorney signs for a petitioner in
the original petition. It does not apply
where the original petition is signed by the
parties themselves. In re Johnson, 277 N.C.

may make any order or decree prejudicing 688, 178 S.E.2d 470 (1971).

§ 1-403. Orders signed by judge.—Every order or judgment in a special
proceeding required to be made by a judge of the superior court, in or out of
session, must be authenticated by his signature. (1868-9, c. 93, s. 5; 1872-3, c.
100; Code, s. 288; Rev.,s. 722: C.S.. s. 762; 1971, c. 381, s. 12.)

Editor’s Note. — The 1971 amendment,

effective Oct. 1, 1971, substituted “session”
for “term.”

§ 1-408. Action in which clerk may allow fees of commissioners;
fees taxed as costs.

Allowance of Commissioners’ Fee by
Clerk of Superior Court. — See opinion of
Attorney General to Mr. Jacob C. Taylor,

Clerk of Superior Court, Halifax, N.C,

1/6/70.

SUBCHAPTER XIII. PROVISIONAL REMEDIES.
ARTICLE 34.
Arrest and Bail.

§ 1-409. Arrest only as herein prescribed.

Cited in Earnhardt v. Earnhardt, 9 N.C.
App. 213, 175 S.E.2d 744 (1970).

§ 1-410. In what cases arrest allowed.

Cited in Rouse v. Wheeler, 17 N.C. App.
422, 194 S.E.2d 555 (1973).

§ 1-422. Notice of justification; new bail.—On the receipt of notice of
exception to the bail, the sheriff or defendant may, within 10 days thereafter, give
to the plaintiff or his attorney notice of the justification of the same or other bonds-
men (specifying the places of residence and occupation of the latter) before the
court or judge, at a specified time and place; the time to be not less than five
nor more than 10 days thereafter. In case other bondsmen are given, there must
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be a new bond, in the form hereinbefore prescribed. (C. C. P., s. 163; Code, s.
305; Rev.,s. 741; C. S.,s. 780; 1971, c. 268, s. 26.)

Editor’s Note. — The 1971 amendment, the peace” following ‘“court,” in the first
effective July 1, 1971, deleted “justice of sentence.

§ 1-424. Justification of bail.—For the purpose of justification, each of
the bail shall attend before the court or judge, at the time and place mentioned
in the notice, and may be examined on oath, on the part of the plaintiff, touching
his sufficiency, in such manner as the court, or judge, in his discretion, may think
proper. The examination must be reduced to writing and subscribed by the balil,
if required by the plaintiff. (C. C. P., s. 165; Code, s. 307; Rev., s. 742; C. S, s.
782; 1971, c. 268, s. 27.)

Editor’s Note. — The 1971 amendment, and substituted “or judge” for *‘judge or
effective July 1, 1971, deleted “or a justice justice of the peace” near the end of the
of the peace” following “court or judge”  first sentence.
near the beginning of the first sentence

§ 1-425. Allowance of bail.—If the court or judge finds the bail sufficient,
he shall annex the examination to the undertaking, endorse his allowance thereon,
and cause them to be filed with the clerk. The sheriff is then exonerated from lia-
bility. (C. C. P., s. 166; Code, s. 308; Rev., s. 743; C. S,, s. 783; 1971, c. 268,
s. 28.)

Editor’'s Note. — The 1971 amendment, judge” for ‘‘judge or justice of the peace”
effective  July 1, 1971, substituted “or near the beginning of the section.

1.428. Bail substituted for deposit.—If money is deposited, as pro-
vided in G.S. 1-426 and 1-427, bail may be given and justified upon notice accord-
ing to law at any time before judgment. Thereupon the court or judge shall di-
rect, in the order of allowance, that the money deposited be refunded by the sheriff
or other officer to the defendant, and it shall be refunded accordingly. (C. C. P.,
s. 169; Code, s. 311; Rev.,s. 746; C. S.,s. 786 ; 1971, c. 268, § 29.)

Editor’s Note. — The 1971 amendment, peace” near the beginning of the second
effective July 1, 1971, substituted ‘“court or sentence.
judge” for *‘judge, court or justice of the

ARTICLE 35. ~
Attachment.

Part 1. General Provisions.

§ 1-440.1. Nature of attachment.

Notice and Opportunity for Hearing Re- 1140.2, 1-140.14. Opinion of Attorney Gen-
quired by Fuentes v. Shevin.—Fuentes v. eral to Mr. Clarence Kluttz, 43 N.C.A.G.
Shevin, 407 U.S. 67, 92 S. Ct. 1983, 32 L. 168 (1973).

Id. 2d 556 (1972) does not require that a Applied in Koob v. Koob, 283 N.C. 129,
defendant be given notice and the opportu- 195 S.E.2d 552 (1973).
nity for a hearing prior to the issuance by Cited in Palmer v. M.R.S. Dev. Corp., 9

the clerk or judge of an order of attach- N.C. App. 668, 177 S.E.2d 328 (1970).
ment pursuant to this section and §§ 1-

§ 1-440.2. Actions in which attachment may be had.

Cited in Koob v. Koob, 16 N.C. App.
326, 192 S.E.2d 40 (1972), aff’'d, 283 N.C.
129, 195 S.E.2d 552 (1973).

1-440.5. By whom order issued; when and where; filing of bond
and affidavit.—(a) An order of attachment may be issued by
(1) The clerk of the court in which the action has been, or is being, com-
menced, or by
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(2) A judge of the appropriate trial division, as authorized in subsection (b)
of this section.

(b) Anorder of attachment issued by a judge may be issued as follows:

(1) If the action has been or is being commenced in the Superior Court Di-
vision, a resident superior court judge of the district, or a judge regu-
larly holding the superior courts of the district, may issue the order
in open court or in chambers, in session or in vacation, and within or
without the district. Any other judge holding a session of superior
court in the county may issue the order in open court.

(2) If the action has been or is being commenced in the District Court Divi-
sion, the presiding judge, the chief district judge, or any district judge
authorized by the chief to hear motions and enter interlocutory orders
may issue the order in open court or in chambers, in session or in va-
cation.

(¢) In those cases where the order of attachment is issued by the judge, such
judge shall cause the bond required by G.S. 1-440.10 and the affidavit required
by G.S. 1-440.11 to be filed promptly with the clerk of the court of the county in
which the action is pending. (1947, c. 693, s. 1; 1971, c. 268, s. 30.)

Editor’s Note.— deleted “superior” preceding “court” near

The 1971 amendment, effective July 1, the end of subsection (c).

1971, rewrote subsections (a) and (b) and

§ 1-440.7. Time within which service of summons or service by
publication must be had.—(a) When an order of attachment is issued before
the summons is served.

(1) If personal service within the State is to be had, such personal service
must be had within 30 days after the issuance of the order of attach-
ment :

(2) If such personal service within the State is not to be had,

a. Service of the summons outside the State, in the manner pro-
vided by Rule 4(j)(9)a or b of the Rules of Civil Procedure,
must be had within 30 days after the issuance of the order of
attachment, or

b. Service by publication must be commenced not later than the
thirty-first day after the issuance of the order of attachment. If
publication is commenced, such publication must be completed
as provided by Rule 4(j) (9)c of the Rules of Civil Procedure
unless the defendant appears in the action or unless personal
service is had on him within the State.

(1971, c. 1093, ss. 14, 15.) -
Editor’s Note.— As the rest of the section was not
The 1971 amendment substituted “Rule changed by the amendment, only subsec-
4(j)(9)” for “Rule (j)(1)” in subdivisions tion (a) is set out.
(a)(2)a and (a)(2)b.

§ 1-440.9. Authority of court to fix procedural details.

Court Has Authority to Dissolve Attach- fix all procedural dctail§ not spe.ciﬁ.ed'ellse-
ment after Order Not Carried Out—This where, and in aid of its own jurisdiction
Article does not specifically authorize the over the matter, we think the court has
court to dissolve or dismiss an attachment authority to dissolve an attachment after
when a plaintiff fails to carry out the court's the court’s lawful order has not been
order to increase the bond, but pursuant to  carried out. Palmer v. M.R.S. De\:. Corp.,
the general authorization of this section to 9 N.C. App. 668, 177 S.E.2d 328 (1970).



§ 1-440.10 § 1-440.40

GENERAL STATUTES OF NORTH CAROLINA

Part 2. Procedure to Secure Attachment.
§ 1-440.10. Bond for attachment.

Plaintiffs Not Entitled to Jury Trial on
Question of Increasing Bond.—Plaintiffs in
attachment were not entitled to a jury trial
on the question of increasing the bond re-
quired by this section, the size of a plain-
tiff's bond not being within the “issues’ en-
visioned by § 1-440.36(c). Palmer v. M.R.S.
Dev. Corp., 9 N.C. App. 668, 177 S.E.2d 328
(1970).

A judge of the superior court has author-

ity to require plaintiffs in attachment to
increase their bond or have their attach-
ment dismissed. Palmer v. M.R.S. Dev.
Corp.,, 9 N.C. App. 668, 177 S.E.2d 328
(1970).

And he has authority to dismiss the at-
tachment by a second order when plaintiffs
failed to post additional bond within the
time fixed. Palmer v. M.R.S. Dev. Corp.,
9 N.C. App. 668, 177 S.E.2d 328 (1970).

§ 1-440.13. Additional orders of attachment at time of original or-

der; alias and pluries orders.

Levy Made under Original Order 41
Days after Issuance Is Invalid.—\Where the
sheriff's levy was under the original order
for attachment and was 41 days after its is-
suance, it was insufficient to constitute a

valid levy, and there was no error in the
entry of the order to vacate it. Robinson v.
Robinson, 10 N.C. App. 463, 179 S.E.2d 144
(1971).

Part 3. Execution of Order of Attachment : Garnishment.

§ 1-440.16. Sheriff’s return.

Levy under an order of attachment must
be made within ten days of the issaunce of
the order. Robinson v. Robinson, 10 N.C.
App. 463, 179 S.E.2d 144 (1971).

Levy Made under Original Order 41
Days after Issuance Is Invalid.—\Where the
sheriff's levy was under the original order

for attachment and was 41 days after its is-
suance, it was insufficient to constitute a
valid levy, and there was no error in the
entry of the order to vacate it. Robinson v.
Robinson, 10 N.C. App. 463, 179 S.E.2d 144
(1971).

Part 5. Miscellaneous Procedure Pending Final Judgment.

§ 1-440.36. Dissolution of the order of attachment. =

Jurisdiction of Judge of Superior Court.
—On motion to dissolve an attachment, the
judge of superior court has concurrent ju-
risdiction with the clerk of superior court
to determine the matter; and consequently
the judge is not limited to determining
whether or not there was competent evi-
dence to support the findings of the clerk
but can consider the evidence de novo and
hear evidence not before the clerk. Hiscox
v. Shea, 8 N.C. App. 90, 173 S.E.2d 591
(1970).

Failure of Judge to Make Findings of
Fact. — On appeal to the superior court
from an order of the clerk dissolving an at-

tachment, failure of the judge to make
findings of fact in his order which vacated
and overruled the clerk’s order is erro-
neous. Hiscox v. Shea, 8 N.C. App. 90, 173
S.E.2d 591 (1970).

Plaintiffs Not Entitled to Jury Trial on
Question of Increasing Bond. — Plaintiffs
in attachment were not entitled to a jury
trial on the question of increasing the bond
required by § 1-440.10, the size of a plain-
tiff's bond not being within the “issues”
envisioned by subsection (¢). Palmer v.
M.R.S. Dev. Corp.,, 9 N.C. App. 668, 177
S.E.2d 328 (1970).

§ 1.440.40. Defendant’s objection to bond or surety.

A judge of the superior court has au-
thority to require plaintiffs in attachment to
increase their bond or have their attach-
ment dismissed. Palmer v. M.R.S. Dev.
Corp.,, 9 N.C. App. 668, 177 S.E.2d 328
(1970).

And he has authority to dismiss the at-
tachment by a special order when plaintiffs
failed to post additional bond within the
time fixed. Palmer v. M.R.S. Dev. Corp., 9
N.C. App. 668, 177 S.E.2d 328 (1970).
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Part 6. Procedure after Judgment.

§ 1-440.46. When plaintiff prevails in principal action.

Judgment against Defendant and Surety and the surety. Beck Distrib. Corp. v.
Proper. — Where the bond signed by the Imported Parts, Inc., 10 N.C. App. 737, 179
surety was for the benefit of the plaintiff, S.E.2d 793 (1971).

and the judgment did not exceed the Cited in Koob v. Koob, 16 N.C. App.
amount of the bond, the trial judge cor- 326, 192 S.E.2d 40 (1972), aff'd, 283 N.C.
rectly gave judgment against the defendant 129, 195 S.E.2d 552 (1973).

Part 7. Attachments in Justice of the Peace Courts.

1-440.47 to 1-440.56: Repealed by Session Laws 1971, c. 268, s. 34,
effective July 1, 1971.

Part 8. Attachment in Other Inferior Courts.
§ 1-440.57: Repealed by Session Laws 1971, c. 268, s. 34, effective July 1,

ARrTICLE 36.
Claim and Delivery.

§ 1-474. Order of seizure and delivery to plaintiff.—The clerk of court
may, upon notice and hearing as provided in G.S. 1-474.1, and upon the giving by
the plaintiff of the undertaking prescribed in G.S. 1-475, require the sheriff of the
county where the property claimed is located to take said property from the
defendant and deliver it to the plaintiff. The act of the clerk in issuing or refusing
to issue the order to the sheriff is a judicial act and may be appealed to the judge
of the district or superior court having jurisdiction of the principal action. (C. C. P.,
s. 178 : Code, s. 323: Rev., s. 792: C. S.. s. 832:1973. c. 472, 5. 1.)

Editor’s Note. — The 1973 amendment
rewrote the first sentence and added the
second sentence.

§ 1-474.1. Notice of hearing; waiver; permissible form of notice and
waiver.—(a) The clerk of court, upon the request of the plaintiff, shall issue a
notice to the defendant setting a time and place for a hearing before the clerk which
shall not be less than 10 days from the date of service of said notice upon the
defendant. The notice shall he served on the defendant in any manner provided
by the Rules of Civil Procedure for the service of summons. Upon the request of
the plaintiff the notice shall contain an order enjoining the defendant from willfully
disposing of the property in any manner, from removing or permitting the removal
of the property from the State of North Carolina, or from causing or permitting
willful damage or destruction of the property. If in a trial on the merits it 1s de-
‘termined that the plaintiff was entitled to the possession of the property, and the
defendant after service of notice of the hearing shall have willfully disposed of the
property, removed or permitted the removal of the property from the State of
North Carolina, or caused or permitted its willful damage or destruction, the
defendant may be found in contempt of court and may be fined or imprisoned by the
court as provided by law. _ .

(b) Waiver of the rights to notice and hearing shall not be permitted except as
set forth herein. At any time subsequent to service of the notice of hearing provided
in subsection (a), the clerk of court, upon the request of the plaintiff, shall mail to
the defendant at his last known address a form by which the defendant may waive
his right to the hearing. Upon the return of the form to the clerk of coPrt,_bearmg
the signature of the defendant and that of a witness to the defendant’s signature
(which witness shall not be a party to the action or an agent or employee of a party
to the action), the clerk in his discretion may dispense with the necessity of a
hearing and may proceed to issue the order of seizure prescribed by G.S. 1-474.
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§ 1-474.1 GENERAL STATUTES OF NORTH CAROLINA § 1-474.1

(c) In addition to any other forms substantially complying with the require-
ments of the preceding subsections, form (1) below may be used to give the notice
provided for in subsection (a) above and form (2) below may be used to waive
the hearing as provided in subsection (b) above:

(1) READ THIS NOTICE.
WARNING: DO NOT WILLFULLY DISPOSE OF, REMOVE
OR PERMIT THE REMOVAL FROM THE STATE OF NORTH
CAROLINA, OR CAUSE OR PERMIT WILLFUL DAMAGE
OR DESTRUCTION OF THE PROPERTY DESCRIBED BE-
LOW BECAUSE YOU MAY BE HELD IN CONTEMPT OF
COURT AND MAY BE FINED OR IMPRISONED.

BT 0 5 os ma R s ol 25 e o @ 88 G § RS 0 e e o R (Defendant).

If you want to present reasons why you should not have the property
described below taken from you, then you should appear at a hearing
to be held before the undersigned clerk of court at ................

o'clock ....... M.onthe .............. dayof ..................
2 S BB T & x vsi o b 5 e T B County Courthouse
because

................................................... (Plaintiff)
has sworn that you wrongfully hold the following property and that
he is entitled to it:

(Description of Property)

.............................................................
............................................................
.............................................................

.............................................................

At the hearing the plaintiff will present evidence, and you are allowed
to present evidence. You may bring an attorney to this hearing. Upon
the basis of the evidence presented, “the clerk will decide whether or not
to issue an order directing the sheriff to take the property until a trial
on the merits 1s held. You are hereby ORDERED:

a. Not to willfully dispose of the property ;

b. Not to remove or permit its removal from the State of North
Carolina; and

c. Not to cause or permit its damage or destruction.

If you fail to comply with this order, and it is finally determined that
the plaintiff is entitled to the possession of the property, you may be
guilty of contempt of court and may be fined or imprisoned as provided
by law.

If you have any questions about the hearing, vou may contact an
attorneyv or the clerk of court prior to the hearing.

(Certificate of Service)

(2) VOLUNTARY WAIVER OF HEARING.

Bl cionnes esas bnes 4 hen T 6o 5 0 0 BA G0 T80 Lawan 55 po (Defendant)
You have been served with a notice that a hearing will be held before
the undersigned clerk of courtat ............ o'clock ....... M. on
the .............. dayof ............ ... ..., 1 SR , at the
.............................. County Courthouse to determine if
...................................... (Plaintiff) is entitled to

the possession of the following described property until a trial on the
merits is held :
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(Description of Property)

-------------------------------------------------------------
.............................................................
.............................................................

.............................................................

If you do not wish to object to the plaintiff's right to the possession
of this property until a trial on the merits is held, you may waive your
right to the hearing by signing the statement below, having vour signa-
ture witnessed by any person who is not a party or an agent or em-
ployee of a party to this action and returning it to the undersigned
clerk of court by mail or in person prior to the date set for the hearing.

Clerk of Superior Court

We w0 o R o p s 0 B S SR B e s , do hereby voluntarily

waive and relinquish my right to the hearing described above.
Defendant
Witness :

..............................

..............................

(1973, c. 472, s. 2.)

Editor’s Note.—The Rules of Civil Pro-
cedure are found in § 1A-1.

§ 1-479. Qualification and justification of defendant’s sureties.—The
qualification of the defendant’s sureties, and their justification, is as prescribed
in respect to bail upon an order of arrest. The defendant’s sureties, upon notice to
the plaintiff of not less than two nor more than six davs, shall justify before the
court or judge, and upon this justification the sheriff must deliver the property
to the defendant. The sheriff is responsible for the defendant’s sureties until jus-
tification is completed or expressly waived. and he may retain the property until
that time; but if thev, or others in their place, fail to justify at the time and place
appointed, he must deliver the property to the plaintiff. (C. C. P., ss. 182, 183
Code, ss. 327, 328 ; Rev., ss. 796, 797 ; C. S., 5. 837; 1971, c. 268, s. 30.1.)

Editor’s Note. — The 1971 amendment,
effective July 1, 1971, substituted “or
judge” for “a judge or justice of the peace”
in the second sentence.

Clerks of Court May Take Justification

Not Succeeded to the Power of Justice of
Peace to Take Such Justification. — See
opinion of Attorney General to Honorable
Robert J. Pleasants, 41 N.C.A.G. 628
(1971).

of Defendant’s Sureties; Magistrates Have

§ 1-482. Property claimed by third person; proceedings.—\When the
property taken by the sheriff is claimed by any person other than the plain-
tiff or defendant the claimant may intervene upon filing an affidavit of his title
and right to the possession of the property, stating the grounds of such right and
title, and upon his delivering to the sheriff an undertaking in an amount double
the value of the property specified in his affidavit, for the delivery of the prop-
erty to the person entitled to it, and for the payment of all such costs and dam-
ages as may be awarded against him, this undqrtakmg to be executed by one
or more sufficient sureties, accompanied by their affidavits that they are each
worth double the value of the property. A copy of this undertaking and accom-
panying affidavit shall be served by the sheriff on the plaintiff and defendant at
least 10 days before the return day of the summons in the action, when the
court trying it shall order a jury to be impaneled to inquire in whom is_the
right to the property specified in plaintiff’s complaint. The finding of the jury
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is conclusive as to the parties then in court, and the court shall adjudge ac-
cordingly, unless it is reversed upon appeal. Howe ver, this section shall not be
construed to prevent any such intervener or third person from intervening and
asserting his claim to the property, or any part thereof, without giving bond as
herein required, where such intervener or other third person does not ask for pos-
session of the property pending the trial of the issue. (1793, c. 389, s. 3, P. R.;

R.C,e7, 8 10; C C P, 5.186; Code, 5. 331; Rev., 5. 800; 1913, «. 188; C. S..

5. 840 ; 1933, c. 131; 1971, c. 268, s. 30.2.)

Editor’s Note.— relating to proceedings in the court of a
The 1971 amendment, effective July 1, justice of the peace. The amendment also
1971, deleted a former fourth sentence substituted “However,” for “Provided

and a portion of the last sentence, both that,” at the beginning of the last sentence.

§ 1-484.1. Remedy not exclusive.—The provisions of this Article shall
not be construed to preclude the use of attachment or any other ancillary remedy
(upon the terms and subject to the conditions provided by law for the exercise
thereof) simultaneously with the remedy of claim and delivery. (1973. c. 472, s.

2.1.)

ARTICLE 37.

Injunction.

§ 1.485. When preliminary injunction issued.—A preliminary injunc-
tion may be issued by order in accordance with the provisions of this Article. The
order may be made h} any judge of the superior court or any judge of the district
court authorized to hear in-chambers matters in the following cases, and shall be
issued by the clerk of the court in which the action is required to be tried:

(1) When it appears by the complaint that the plaintiff is entitled to the re-
lief demanded, and this relief, or any part thereof, consists in restrain-
ing the commission or continuance of some act the commission or con-
tinuance of which, during the litigation, would produce injury to
the plaintiff ; or,

(2) When, during the litigation, it appears by affidavit that a party thereto
is doing or threatens or is about to do, or is procuring or suffering
some act to be done in violation of the rights of another party to the
litigation respecting the subject of the action, and tending to render
the judgment ineffectual ; or,

(3) When, during the pendency of an action, it appears by affidavit of any
person that the defendant threatens or is about to remove or dispose
of his property, with intent to defraud the plaintiff. (C. C. P., ss. 188,
189; Code, ss. 334, 338; Rev., s. 806; C. S., s. 843; 1967, c. 954. g 3

1973, ¢. 66, s. 1.)
I. GENERAL CONSIDERATION. Court May Consider Affidavits. — Both
Editor’s Note.— before and after the adoption of the new

. . Rules of Civil Procedure, it was and is
The 1973 amendment inserted “or any  ,.oner for the court to consider evidence

judge. of the district CO""t’ auth(?nzed to by affidavits in show cause hearings for in-
hear in-chambers matters” in the introduc-  junctions, and subdivision (1) of this sec-
tory paragraph. tion does not prohibit this. State ex rel.
References to Superior Court Deemed to Morgan v. Dare to Be Great, Inc., 15 N.C.
Refer Also to District Court. — Following App. 275, 189 S.E.2d 802 (1972).
the provisions of § 7A-193, the references When proceeding under subdivision (1)
in Chapter 1 of the General Statutes to the of this section for a preliminary injunction,
superior court are deemed to refer also to the court is not limited to what appears in
the district court. Boston v. Freeman, 6 the complaint. The courts have historically
N.C. App. 736, 171 S.E.2d 206 (1969). heard motions for preliminary injunction
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§ 1-493

on affidavits. State ex rel. Morgan v. Dare
to Be Great, Inc, 15 N.C. App. 275, 189
S.E.2d 802 (1972).

Applied in River Dev. Corp. v. Parker
Tree Farms, Inc, 12 N.C. App. 1. 182
S.E.2d 211 (1971).

Cited in Town of Hillsborough v. Smith,
10 N.C. App. 70, 178 S.E.2d 18 (1970).

II. NATURE.

The remedy authorized by this section,
etc.—

Under North Carolina statutes and pro-

1973 CUMULATIVE SUPPLEMENT

§ 1-495

cedure, an injunction is not a cause of ac-
tion or a lawsuit in and of itself, but is
a remedy which is ancillary to a pending
suit. Lynch v. Snepp, 350 F. Supp. 1134
(W.D.N.C. 1972), rev’'d on other grounds,
472 F.2d 769 (4th Cir. 1973).

Where no complaint or summons has
been filed, no action has been instituted
and therefore there is no pending action to
which the injunction can be ancillary.
Lynch v. Snepp, 350 F. Supp. 1134
(W.D.N.C. 1972), rev'd on other grounds,
472 F.2d 769 (4th Cir. 1973).

§ 1-493. What judges have jurisdiction.—All judges of the superior court

and judges of the district court authorized to hear in-chambers matters have
jurisdiction to grant injunctions and issue restraining orders in all civil actions
and proceedings pending in their respective divisions. (1876-7, c. 223, ss. 1, 2;
1879, c. 63, ss. 1, 3; Code, s. 335: Rev., s. 814: C. S.. s. 851; 1971, c. 381, s. 12;

1973, c. 66, s. 2.)

Editor’s Note. — The 1971 amendment,
effective Oct. 1, 1971, substituted “session”
for “term” near the beginning of the
former second sentence.

The 1973 amendment added “All,” in-
serted “and judges of the district court
authorized to hear in-chambers matters”
and added ‘“‘pending in their respective di-
visions” in the first sentence. The amend-
ment also eliminated the former second
sentence, relating to the granting of an

injunction or issuing of a restraining order
bv a judge holding a special session.

References to Superior Court Deemed to
Refer Also to District Court — Following
the provisions of § 7A-193, the references
in Chapter 1 of the General Statutes to the
superior court were deemed to refer also
to the district court. Boston v. Freeman, 6
N.C. App. 736, 171 S.E.2d 206 (1969) (de-
cided prior to the 1973 amendment of this
section).

§ 1-494. Before what judge returnable.—All restraining orders and in-
junctions granted by any of the judges of the superior court shall l.)e. ma(.lc re-
turnable before the resident judge of the district. a special judge residing in the
district, or any superior court judge assigned to hold court in the district where
the civil action or special proceeding is pending, within 20 days from date of order.
If a judge before whom the matter is returned fails, for any reason, to hear the
motion and application, on the date set or within 10 days thereafter, any fegu.lar
or special judge resident in, or assigned to hold the courts of, some adjoining
district may hear and determine the said motion and application, after giving 10
days’ notice to the parties interested in the application or motion. This removal
continues in force the motion and application theretofore granted till they can be
heard and determined by the judge having jurisdiction.

All restraining orders and injunctions granted by any judge of the district court
shall be made returnable before the judge granting such order or injunction or
hefore the chief district judge or a district judge authorized to hear in-chambers
matters in the district where the civil action is pending, 'within 20 da):s from the
date of the order. If the judge before whom the matter is returned fails, for any
reason, to hear the motion and application on the date set, or within 10 days there-
after, any district judge of the district authorized to hear m_—c_hambers matters may
hear and determine the said motion and application, after giving 10 days’ notice to
the parties interested in the application or motion. (1876, c. 223, s. 2; 1879, c. 63,
ss. 2, 3; 1881, c. 51: Code, s. 336: Rev., s. 815; C. S., s. 852; 1963, c. 1143; 1973,
B: 66, s. 3.)

Editor’s Note. — The 1973 amendment
added the second paragraph.

§ 1-495. Stipulation as to judge to hear.—By a stipulation in writing,
signed by all the parties to an application for an injunction order, or their at-
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torneys, to the effect that the matter may be heard before a judge of the appropriate
trial division designated in the stipulation, the judge before whom the restraining
order is returnable by law, or who is by law the judge to hear the motion for an
injunction order, shall, upon receipt of the stipulation forward it and all the papers
to the judge desxgnqted whose duty it then is to hear and decide the matter, and
return all the papers to the court out of which they issued. (1883, ¢. 33; Code, s.
337;: Rev., 5. 816: C. 8., 5. 853 1973, ¢. 66, 5. 4.)

Editor’s Note. — The 1973 amendment leted, at the end of the section, “the nec-
inserted “of the appropriate trial division"  essary postage or expressage moneyv to be
near the beginning of the section and de- furnished to the judge.”

§ 1-498. Application to extend, modify, or vacate; before whom
heard.—Applications to extend, modify, or vacate temporary restraining orders
and preliminary injunctions issued in the superior court division mayv be heard by
the judge having jurisdiction if he is within the district or in an adjoining district,
hut if out of the district and not in an adjoining district, then before any judge who
is at the time in the district, and if there is no judge in the district, hefore any judge
in an adjoining district,

Applications to extend, modify, or vacate temporary restraining orders and pre-
liminary injunctions issued in the district court division may be heard by the
district” judge who made the original order or by the chief district judge or by a
district judge of the district authon?ed to hear in-chambers matters. (C. C. P., s.
195: Code, s. 344 1905, c. 26: Rev.. 5. 819: C. S., 5. 856; 1967, c. 954, s. 3; 1973.
c.66,s. 5.)

Editor’s Note.— paragraph and added the second para-

The 1973 amendment inserted “issued in  graph.
the superior court division” in the first

§ 1-500. Restraining orders and injunctions in effect pending ap-
peal; indemnifying bond. — Whenever a plaintiff shall appeal from a judg-
ment rendered at chambers, or in session, either vacating a restraining order there-
tofore granted, or denying a perpetual injunction in any case where such in-
junction is the principal relief sought by the plaintiff, and where it shall appear
that vacating said restraining order or denving said injunction will enable the
defendant to consummate the threatened act, smﬂht to be enjoined. before such
appeal shall be finally disposed of : Provided. the pl'untlﬂc shall forthwith exectite
of any judgment of the appellate division, reversing the judgment of the lower
court, then in such case the original restraining order granted in the case shall
in the discretion of the trial judge be and remain in full force and effect until said
appeal can be heard, so that the plaintiff will thereby be deprived of the benefits
and deposit with the clerk a written undertaking with sufficient surety, approved
by the clerk or judge. in an amount to be fixed by the judge to indemnify the
party enjoined against all loss, not exceeding an amount to be specified, which
he niav suffer on account of continuing such restraining order as aforesaid. in the
event that the judgment of the lower court is affirmed bv the appellate division.
{1921, ¢. 58: C.S..s. 858(a): 1969, c. 44, s. 12; 1971, c. 381. 5. 12.)

Editor’s Note.— the beginning of the first sentence.

The 1971 amendment, effective Oct. 1. Cited in Town of Hillshorough v. Smith,
1971, substituted “session” for “term’ near 10 N.C. App. 70, 178 S.E.2d 18 (1970).

ARrTICLE 38.
Receivers.
Part 1. Receivers Generally.

§ 1-501. What judge appoints.—Any judge of the superxor or district
court with authority to grant restraining orders and injunctions has like juris-
diction in appointing receivers, and all motions to show cause are returnable as is
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provided for injunctions, except only a judge of the Superior Court Division has
jurisdiction to appoint receivers of corporations. (C. C. P., s. 215; 1876-7, c. 223;
1879, c. 63; 1881, c. 51; Code. s. 379: Rev., s. 846; C. S., s. 859; 1971, c. 268,
s. 31.)
Cross References.— near the beginning of the section and
The first two cross references in this note added the exception clause at the end of
in the Replacement Volume should be the section.
deleted.—Ed. note. Cited in Koob v. Koob, 16 N.C. App. 326,
Editor’s Note. — The 1971 amendment, 192 S.E.2d 10 (1972), aff'd, 283 N.C. 129,
effective July 1, 1971, inserted “or district” 195 S.E.2d 552 (1973).

§ 1-502. In what cases appointed.—A receiver may be appointed—

(1) Before judgment, on the application of either party, when he establishes an
apparent right to property which is the subject of the action and in the
possession of an adverse party, and the property or its rents and profits
are in danger of being lost, or materially injured or impaired; except
in cases where judgment upon failure to answer may be had on appli-
cation to the court.

(2) After judgment, to carry the judgment into effect.

(3) After judgment, to dispose of the property according to the judgment, or
to preserve it during the pendency of an appeal, or when an execution
has been returned unsatisfied, and the judgment debtor refuses to
apply his property in satisfaction of the judgment.

(4) In cases provided in G.S. 1-507.1 and in like cases, of the property within
this State of foreign corporations.

(5) Incases wherein restitution is sought for violations of G.S. 75-1.1.

The provisions of G.S. 1-507.1 through 1-507.11 are applicable, as near as may
be, to receivers appointed hereunder. (C. C. P., s. 215; 1876-7, c. 223; 1879, c.
63; 1881, c. 51; Code, s. 379: Rev., s. 847: C. S., s. 80; 1955, c. 1371, s. 3;
1973, c. 614, s. 3.)

Editor’s Note. — The 1973 amendment provides that it shall not apply to pending
added subdivision (5). The amendatory act litigation.

§ 1-505. Sale of property in hands of receiver.—In a case pending in
the Superior Court Division in which a receiver has heen appointed, the resident
superior court judge or a superior court judge regularly holding the courts of the
district shall have power and authority to order a sale of any property, real or
personal, in the hands of a receiver duly and regularly appointed. In a case pend-
ing in the District Court Division in which a receiver has been appointed, the
chief district judge or a district judge designated by the chief district judge to
hear motions and enter interlocutory orders shall have the power and authority
to.order a sale of any property, real or personal, in the hands of a duly appointed
receiver. Sales of property authorized by this section shall be upon such terms as
appear to be to the best interests of the creditors affected by the receivership. The
procedure for such sales shall be as provided in Article 29A of Chapter 1 of the
General Statutes. (1931, ¢, 123, s. 1: 1949, c. 719, s. 2; 1955, c. 399, s. 1: 1971,
c. 268, s. 32.)

Editor’'s Note. — The 1971 amendment, sentence and added the second and third
effective July 1, 1971, rewrote the first sentences.

§ 1-507. Validation of sales made outside county of action.

Cited in Koob v. Koob, 16 N.C. App.
326, 192 S.E.2d 40 (1972), aff'd, 283 N.C.
129, 195 S.E.2d 552 (1973).
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Part 2. Receivers of Corporations.

§ 1-507.7. Report on claims to court; exceptions and jury trial.—It
is the duty of the receiver to report to the session of the superior court subsequent
to a finding by him as to any claim against the corporation, and exceptions there-
to may be filed by any person interested, within 10 days after notice of the find-
ing by the receiver, and not later than within the first three days of the said
term; and, if, on an exception so filed, a jury trial is demanded, it is the duty of
the court to prepare a proper issue and submit it to a jury; and if the demand is
not made in the exceptions to the report the right to a jury trial is waived. The
judge may, in his discretion, extend the time for filing such exceptions. Pro-
vided, that no court shall issue any order of distribution or order of discharge
of a receiver until said receiver has proved to the satisfaction of the court that
written notice has been mailed to the last known address of every claimant who
has properly filed claim with the receiver, to the effect that such orders will be
applied for at a certain time and place therein set forth and by producing a re-
ceipt issued by the United States post office, showing that such notice has been
mailed to each of such claimant’s last known address at least 20 days prior to the
time set for hearing and passing upon such application to the court for said or-
ders of distribution and/or discharge. (1901, c. 2, s. 83; Rev., s. 1230; C. S.,
s. 12131945, ¢. 219 1955, c. 1371, 5. 2: 1971, c. 381, s. 12.)

Editor’s Note. — The 1971 amendment, for “term" near the beginning of the first
effective Oct. 1, 1971, substituted ‘“‘session’  sentence.

§ 1-507.8. Property sold pending litigation.—\When the property of an
insolvent corporation is at the time of the appointment of a receiver encumbered
with mortgages or other liens, the legality of which is brought in question, and
the property is of a character materially to deteriorate in value pending the liti-
gation, the court may order the receiver to sell the same, clear of encumbrance.
at public or private sale, for the best price that can be obtained, and pay the
money into the court, there to remain subject to the same liens and equities of
all parties in interest as was the property before sale to be disposed of as the
court directs. And the receiver or receivers making such sale is hereby autho-
rized and directed to report to the resident judge of the district or to the judge
holding the courts of the district in which the property is sold, the said sale™for
confirmation, the said report to be made to the said judge in any county in which
he may be at the time: but before acting upon said report. the said receiver or
receivers shall publish in some newspaper published in the county or in some
newspaper of general circulation in the county, where there is no newspaper
published in the county, a notice directed to all creditors and persons interested
in said property, that the said receiver will make application to the judge (nam-
ing him) at a certain place and time for the confirmation of his said report. which
said notice shall be published at least 10 days before the time fixed therein for
the said hearing. And the said judge is authorized to act upon said report. either
confirming it or rejecting the sale: and if he rejects the sale it shall be competent
for him to order a new sale and the said order shall have the same force and ef-
fect as if made at a regular session of the superior court of the county in which
the property is situated. (1901, ¢. 2, s. 8 Rev., s. 1232; C. S.. s. 1214: Ex. Sess.
1924, ¢. 13 1955, c. 1571, 5. 2; 1971, c. 381, 5. 12.)

Editor’s Note. — The 1971 amendment,

effective Oct. 1, 1971, substituted “session”
for “term” in the last sentence.
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SUBCHAPTER XIV. ACTIONS IN PARTICULAR CASES.
ARTICLE 41.
Quo Warranto.

§ 1-514. Writs of sci. fa. and quo warranto abelished.

Editor’s Note.— nal Court Process in North Carolina,” see
For article “Some Aspects of the Crimi- 49 N.C.L. Rev. 469 (1971).

§ 1-621. Trials expedited.—All actions to try the title or right to any
State, county or municipal office shall stand for trial at the next session of court
after the summons and complaint have been served for 30 days, regardless of
whether issues were joined more than 10 days before the session; and it is the
duty of the judge to expedite the trial of these actions and to give them precedence
over all others, civil or criminal. It is unlawful to appropriate any public funds
to the payment of counsel fees in any such action. (1874-5, c¢. 173; Code. s. 616;
1901, c. 42;: Rev.,5.833:C. S., 5. 876; 1947, c. 781 : 1971, ¢c. 381, s. 12.)

Editor’'s Note — The 1971 amendment,
effective Oct. 1, 1971, substituted “session”
for “term’” twice in the first sentence.

ARTICLE 42.

Waste.

§ 1-534. For and against whom action lies.—In all cases of waste, an
action lies in the appropriate trial division of the General Court of Justice at the
instance of him in whom the right is, against all persons committing the waste,
as well tenant for term of life as tenant for term of years and guardians. (32 Hen.
TI1, c. 23: 6 Edw. I, c. 5; 20 Edw. I, st. 2; 11 Hen. VI, c. 5; R. C., c. 116, s. 1;
Code, s. 625; Rev., s. 854; C. S., 5. 839 1971, c. 268, s. 33.)

Editor’s Note. — The 1971 amendment, oriate trial division of the General Court
effective July 1, 1971, substituted “appro- of Justice” for “superior court.”

ARTICLE 43.

Nuisance and Other Wrongs.

§ 1-539.1. Damages for unlawful cutting or removal of timber; mis-
representation of property lines.—(a) Any person, firm or corporation not
being the bona fide owner thereof or agent of the owner who shall without the
consent and permission of the bona fide owner enter upon the land of another
and injure, cut or remove any valuable wood, timber, shrub or tree therefrom,
shall be liable to the owner of said land for double the value of such wood, timber,
shrubs or trees so injured, cut or removed.

In addition to the damages provided in the preceding sentence, the bona fide
owner may, upon a finding by the court that there was an unwarranted refusal
by the defendant to pay the claim, recover a reasonable attorney’s fee, reasongl)le
surveying fee and the reasonable cost of an appraisal of the damages sustained
by the bona fide owner, said attorney’s fee, surveying fee and cost of appraisal
to be determined by the trial judge and taxed as a part of the court cost.

£1971, c. 119.)

Editor’s Note.— As subsection (b) was not changed by
The 1971 amendment added the second the amendment, it 1s not set out.
paragraph of subsection (a). The amenda- Construction of Section. — Strict con-

tory act provides that it shall not affect struction of this section requires tl.1at
pending litigation. everything be excluded from the operation
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of the section which does not come within
the scope of the language used, taking the
words in their natural and ordinary mean-
ing. Jones v. Georgia-Pacific Corp., 15
N.C. App. 515, 190 S.E.2d 422 (1972).
Owner May Recover Value Added by
Intentional Wrongdoer. — If the tres-
passer 1is an intentional and knowing
wrongdoer, the owner of the land may re-
cover the enhanced value of the timber
added to it by the labor of the trespasser.

Jones v. Georgia-Pacific Corp., 15 N.C.
App. 515, 190 S.E.2d 422 (1972).
But This Section and the Enhanced

Value Theory Are Mutually Exclusive. —
The common-law theory of enhanced value
and the statutory remedy of double value
are mutually exclusive. Jones v. Georgia-
Pacific Corp., 15 N.C. App. 515, 190 S.E.2d
422 (1972).

And Section May Not Be Applied to
Enhanced Value. — A strict interpretation
of this section would not permit its appli-

cation to an enhanced wvalue situation.
Jones v. Georgia-Pacific Corp., 15 N.C.
App. 515, 190 S.E.2d 422 (1972).

While this section provides that the

wrongdoer shall be liable to the owner of
the land for double the value of the wood
or trees injured, cut or removed, the stat-
ute does not indicate when the value should
be doubled. T'o collect double the enhanced
value plaintiffs would be proceeding under
the common-law theory of an action in
trover to recover the value of the goods in
their enhanced condition and at the same
time proceeding under the statutory rem-
edv. The two remedies are exclusive and
are not to be combined to provide an addi-

tional remedv. Jones v. Georgia-Pacific
Corp., 15 N.C. App. 515, 190 S.E.2d 422
{1972

Plaintiff Must Establish Ownership.—In
order to recover penalties under this sec-
tion plaintiff must establish that he is the
owner of the land from which the timber
was cut. Woodard v. Marshall, 14 N.C.
App. 67, 187 S.E.2d 430 (1972).

In order to sustain an action for perma-
nent damages to the freehold, or to the
ownership interest, such as an action for
unlawful cutting of timber, plaintiff must
allege and show that he is the owner of the
land from which the timber was cut.
Woodard v. Marshall, 14 N.C. App. 67,
187 S.E.2d 430 (1972).

Defendants’ denial of plaintiff’s allega-

GENERAL STATUTES OF NORTH CAROLINA
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tion of title and trespass placed the burden
on plaintiff of establishing each of these
allegations. Woodard v. Marshall, 14 N.C.
App. 67, 187 S.E.2d 430 (1972).

Where the plaintiff claims damages for
unlawful cutting of timber, he is claiming
permanent damages to the freehold, or
damages to the ownership interest, and his
richt to recover depends upon his estab-
lishing his title to the described lands.
Woodard v. Marshall, 14 N.C. App. 67, 187
S.E.2d 430 (1972).

In an action for permanent damages to
the freehold, or to the ownership interest,
plaintiff must rely upon the strength of his
own title. This requirement may be met
by various methods: (1) He may offer a
connected chain of title or a grant direct
from the State to himself. (2) Without ex-
hibiting any grant from the State, he may
show open, notorious, continuous adverse
and unequivocal possession of the land
in controversy, under color of title in him-
celf and those under whom he claims, for
21 years before the action was brought.
(3) He may show title out of the State by
offering a grant to a stranger, without
connecting himself with it, and then offer
proof of open, notorious, continuous ad-
verse possession, under color of title to
himself and those under whom he claims,
for seven years before the action was
brought. (4) He may show, as against the
State, possession under known and visible
boundaries for 30 vears, or as against in-
dividuals for 20 vears before the action
was brought. (5) He can prove title by
estoppel, as by showing that the defendant
was his tenant, or derived his title through
his tenant, when the action was brought.
(6) He may connect the defendant with
a common source of title and show in him-
seli a better title from that source. Wood-
ard v. Marshall, 14 N.C. App. 67, 187
S.E.2d 430 (1972).

The possession of real property is not a
sufficient interest upon which to base a
recovery for permanent damages to the
freehold—the ownership interest. Woodard
v. Marshall, 14 N.C. App. 67, 187 S.E.2d
130 (1972).

Applied in Pine Burr Goli, Inc. v. Poole,
8 N.C. App. 92, 173 S.E.2d 478 (1970):
Parringer v. Weathinaton, 11 N.C. Apn.
618, 182 S.E.2d 239 (1971): Tyson v. Win-
stead, 15 N.C. App. 585, 190 S.E.2d 281

12).

ARTICLE 43A.
Adjudication of Small Clatins in Superior Court.
1-539.3 to 1-539.8: Repealed by Session Laws 1971, c. 268, s. 34,

effective July 1, 1971.
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SUBCHAPTER XV. INCIDENTAL PROCEDURE IN CIVIL ACTIONS.

ARTICLE 44.

Compromise.

§ 1-540.1. Effect of release of original wrongdoer on liability of
physicians and surgeons for malpractice.

This section on its face applies only to
actions for personal injury. Simmons v.
Wilder, 6 N.C. App. 179, 169 S.E.2d 480
(1969).

Actions for wrongful death are not in-

Former Law.—Prior to October 1, 1961,
a release executed in favor of one respon-
sible for the original injury protected a
physician or surgeon against a claim based
on negligent treatment of the injury. Sim-

mons v. Wilder, 6 N.C. App. 179, 169
S.E.2d 480 (1969).

cluded in the terms of this section. Sim-
mons v. Wilder, 6 N.C. App. 179, 169
S.E.2d 480 (1969).

§ 1-540.3. Advance payments.—(a) In any claim, potential civil action
or action in which any person claims to have sustained bodily injuries, advance or
partial payment or payments to any such person claiming to have sustained bodily
injuries or to the personal representative of any person claimed to have sustained
fatal injuries may be made to such person or such personal representative by the
person or party against whom such claim is made or by the insurance carrier for
the person, party, corporation, association or entity which is or may be liable for
such injuries or death. Such advance or partial payment or payments shall not
constitute an admission of liability on the part of the person, party, corporation,
association or entity on whose behalf the payment or payments are made or by the
insurance carrier making the payments. It shall be incompectent for any party in
a civil action to offer into evidence, through any witness either by oral testimony
or paper writing, the fact of the advance or partial payment or payments made by
or on behalf of the opposing party. The receipt of the advance or partial payment
or payments shall not in and of itself act as a bar, release, accorq gmd satisfaction,
or a discharge of any claims of the person or representative receiving the advance
or partial payment or payments, unless by the terms of a properly executed settle-
ment agreement it is specifically stated that the acceptance of said payment or
payments constitutes full settlement of all claims and causes of action for personal
injuries or wrongful death, as applicable.

(b) In any civil action for personal injuries or wrongful death the person or
party against whom claim is made for such injuries or death and by or on whose
behalf advance or partial payment or payments have been made to the party as-
serting the claim shall file with the Court and serve upon opposing counsel a mo-
tion setting out the date and amount of payment or payments and praying that
said sums be credited upon any judgment recovered by the opposing party against
the party on whose behalf the payment or payments were made. Prior to the entry
of judgment, the trial judge shall conduct a hearing and may consider affidavits,
oral testimony, depositions, and any other competent evidence, and shall enter
his findings of fact and conclusions of law as to whether the advance or partial
payment or payments were made by or on behalf of the person or party claiming
to have made such payment(s) to the party asserting the claim for injuries or
wrongful death. Upon a finding that the advance or partial payment or payments
were made by or on behalf of the person or party claiming to have made such pay-
ment (s), all such payments shall be credited by the trial judge upon any judg-
ment rendered in favor of the person or representative who received the payment or
payments. Advance payments made by one joint tort-feasor shall not inure to the
benefit or credit of any joint tort-feasor not making such payments.

No claim for reimbursement may be made or allowed by or on behalf of the
person or party making such advance payment or payments against the person
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or party to whom such payment or payments are made except a claim based on
fraud.

The making of any advance payment shall not affect in any way whatsoever the
running of the statute of limitations. (1971, c. 854.)

ARTICLE 45.
Arbitration and Award.

§§ 1-544 to 1-567: Repealed by Sessions Laws 1973, c. 676, s. 1, effective
August 1, 1973.

Cross Reference. — For present statute
covering the subject matter of the repealed
sections, see §§ 1-567.1 through 1-567.20.

ARTICLE 45A.
Arbitration and Award.

§ 1-567.1. Short title.—This Article may be cited as the Uniform Arbi-
tration Act. (1927, c. 94, s. 24; 1973, c. 676, s. 1.)

Cross Reference.—As to arbitration of 676, s. 3, makes the act effective Aug. 1,
labor disputes, see §§ 93-36.1 to 95-36.9. 1973. Session Laws 1973, c. 676, s. 2, con-

Editor’s Note. — Session Laws 1973, ¢. tains a severability clause.

§ 1-567.2. Arbitration agreements made valid, irrevocable and en-
forceable; scope.—(a) Two or more parties may agree in writing to submit to
arbitration any controversy existing between them at the time of the agreement, or
they may include in a written contract a provision for the settlement by arbitration
of any controversy thereafter arising between them relating to such contract or the
failure or refusal to perform the w hole or any part thercof. Such agreement or pro-
vision shall be valid, enforccable, and irrevocable except with the consent of all the
parties, without regard to the justifiable character of the controversy.

(b) This Article shall not apply to:

(1) Any agreement or provision to arbitrate in which it is stipulated that this
Article shall not apply or to any arbitration or award thereunder ; =
(2) Arbitration agreements between cmplovers and employees or hetween

their respective representatives, unless the agreement provides that
this Article shall apply. (1927, ¢c. 94,s. 1; 1973, c. 676, s. 1.)

S a) On appli-
cation of a party showing an agreement described in G.S. 1-567.2, and the oppos-
ing party’s refusal to arbitrate, the court shall order the parties to procced with
arbitration, but if the opposing party denics the existence of the agreement to
arbitrate, the court shall proceed summarily to the determination of the issue so
raised and shall order arbitration if found for the moving party, otherwise, the
application shall be denied.

(b) On application, the court may stay an arbitration proceeding commenced
or threatened on a showing that there is no agreement to arbitrate. Such an issue,
when in substantial and bona fide dispute, shall be forthwith and summarily tried
and the stay ordered if found for the moving party. If found for the opposing party.
the court shall order the parties to proceed to arbitration.

(c) If an issue referable to arbitration urider the alleged agreement is involved
in an action or proceeding pending in a court having _]unsdmtmn to hear applica-
tions under subsection (a) of this section, the appllcatmn shall be made therein.
Otherwise the application may be made in any court of competent jurisdiction.

(d) Any action or proceeding involving an issue subject to arbitration shall be
stayed if an order for arbitration or an application therefor has been made under
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this section or, if the issue is severable, the stay may be with respect thereto only.
When the application is made in such action or proceeding, the order for arbitration
shall include such stay.

(e) An order for arbitration shall not be refused or a stay of arbitration granted
on the ground that the claim in issue lacks merit or bona fides or because any fault
or grounds for the claim sought to be arbitrated have not been shown. (1973, c.

676,s.1.)

§ 1-567.4. Appointment of arbitrators by court. — If the arbitration
agreement provides a method of appointment of arbitrators, this method shall be
followed. In the absence thereof, or if the agreed method fails or for any reason
cannot be followed, or when an arbitrator appointed fails or is unable to act and
his successor has not been duly appointed, the court on application of a party shall
appoint one or more arbitrators. An arbitrator so appointed has all the powers
of one specifically named in the agreement. (1927, c. 94, s. 4; 1973, c. 676, s. 1.)

§ 1-567.5. Majority action by arbitrators.—The powers of the arbi-
trators may be exercised by a majority unless otherwise provided by the agree-
ment or by this Article. (1973, ¢. 676.s. 1.)

§ 1-567.6. Hearing.—Unless otherwise provided by the agreement:

(1) The arbitrators shall appoint a time and place for the hearing and cause
notification to the parties to be served personally or by registered mail
not less than five days before the hearing. Appearance at the hearing
waives such notice. The arbitrators may adjourn the hearing from time
to time as necessary and, on request of a party and for good cause, or
upon their own motion may postpone the hearing to a time not later
than the date fixed by the agreement for making the award unless the
parties consent to a later date. The arbitrators may hear and deter-
mine the controversy upon the evidence produced notwithstanding the
failure of a party duly notified to appear. The court on application may
direct the arbitrators to proceed promptly with the hearing and deter-
mination of the controversy.

(2) The parties are entitled to be heard, to present evidence material to the
controversy and to cross-examine vsitnesses appearing at the hearing.

(3) The hearing shall be conducted by all the arbitrators but a majority may
determine any question and render a final award. If, during the course
of the hearing, an arbitrator for any reason ceases to act, the remam-
ing arbitrator or arbitrators appointed to act as neutrals may continue
with the hearing and determination of the controversy.

(4) Upon the request of any party or any arbitrator, the arbitrators shall
cause to be made a record of the testimony and evidence introduced at

the hearing. (1927, ¢. 94,ss. 6, 7: 1973, c. 676, s. 1.)

§ 1-567.7. Representation by attorney.—A party has the right to be rep-
resented by an attorney at any proceeding or hearing under this Article. A waiver
thereof prior to the proceeding or hearing is ineffective. (1927, c. 94, s. 9; 1973, c.
676, s. 1.)

§ 1-567.8. Witnesses; subpoenas; depositions.—(a) The arbitrators
may issue subpoenas for the attendance of witnesses and for the production of
books, records, documents and other evidence, and shall have the power to ad-
minister oaths. Subpoenas so issued shall be served, and upon application to the
court by a party or the arbitrators, enforced, in tl}e manner provided by law for the
service and enforcement of subpoenas in a civil action. '

(b) On application of a party and for use as evidence, the arbitrators may per-
mit a deposition to be taken, in the manner and upon the terms designated by the
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arbitrators, of a witness who cannot be subpoenaed or is unable to attend the hear-
ing.

(c) All provisions of law compelling a person under subpoena to testify are
applicable.

(d) Fees for attendance as a witness shall be as provided in G.S. 7A-314. (1927.
c.94,ss.10,11; 1973, ¢c. 676, s. 1.)

§ 1-567.9. Award.—(a) The award shall be in writing and signed by the
arbitrators joining in the award. The arbitrators shall deliver a copy to each party
personally or by registered mail, or as provided in the agreement.

(b) An award shall be made within the time fixed therefor by the agreement or,
if not so fixed, within such time as the court orders on application of a party. The
parties may extend the time in writing either before or after the expiration thereof.
A party waives the objection that an award was not made within the time re-
quired unless he notifies the arbitrators of his objection prior to the delivery of the
award to him. (1927, c. 94, ss. 8, 14: 1973, c. 676, s. 1.)

§ 1-567.10. Change of award by arbitrators.—On application of a party
or, if an application to the court is pending under G.S. 1-567.12, 1-567.13 or 1-
567.14, on submission to the arbitrators by the court under such conditions as the
court may order, the arbitrators may modify or correct the award upon the
grounds stated in subdivisions (1) and (3) of subsection (a) of G.S. 1-567.14, or
for the purpose of clarifying the award. The application shall be made within 20
days after delivery of the award to the applicant. Written notice thereof shall be
given forthwith to the opposing party, stating he must serve his objections thereto,
if any, within 10 days from the notice. The award so modified or corrected is sub-

ject to the provisions of G.S. 1-567.12, 1-567.13 and 1-567.14. (1973, c. 676, s. 1.)

1-567.11. Fees and expenses of arbitration.—Unless otherwise pro-
vided in the agreement to arbitrate, the arbitrators’ expenses and fees, together with
other expenses, not including counsel fees, incurred in the con(]uct of the arbitration,
shall be paid as provided in ‘the award. (1973, c. 676, s.

§ 1-567.12. Confirmation of an a.wa,rd.—-Upon application of a party, the
court shall confirm an award, unless within the time limits hereinafter imposed
grounds are urged for vacating or modifying or correcting the award, in which
case the court shall proceed as provided in G.S. 1-367.13 and 1-567.14, (1927, c.
94,s.15;1973, c. 676, s. 1.)

§ 1-567.13. Vacating an award.—(a) Upon application of a party, the
court shall vacate an award where:

(1) The award was procured by corruption, fraud or other undue means ;

(2) There was evident partiality by an arbitrator appointed as a neutral or
corruption in any of the arbitrators or misconduct prejudicing the rights
of any party;

(3) The arbitrators exceeded their powers;

(4) The arbitrators refused to postpone the hearing upon sufficient cause
being shown therefor or refused to hear evidence material to the con-
troversy or otherwise so conducted the hearing, contrary to the provi-
sions of G.S. 1-567.6, as to prejudice substantially the rights of a party ;
or

(5) There was no arbitration agreement and the issue was not adversely de-
termined in proceedings under G.S. 1-567.3 and the party did not par-
ticipate in the arbitration hearing without raising the objection; but the
fact that the relief was such that it could not or would not be granted by
a court of law or equityv is not ground for vacating or refusing to con-
firm the award.
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(b) An application under this section shall be made within 90 days after de-
livery of a copy of the award to the applicant except that, if predicated upon corrup-
tion, fraud or other undue means, it shall be made within 90 days after such
grounds are known or should have been known.

(c) In vacating the award on grounds other than stated in subdivision (5) of
subsection (a) the court may order a rehearing before new arbitrators chosen as
provided in the agreement, or in the absence thereof, by the court in accordance
with G.S. 1-567.4, or, if the award is vacated on grounds set forth in subdivisions
(3) or (4) of subsection (a) the court may order a rehearing before the arbitrators
who made the award or their successors appointed in accordance with G.S. 1-567.4.
The time within which the agreement requires the award to be made is applicable
to the rehearing and commences from the date of the order.

(d) If the application to vacate is denied and no motion to modify or correct
the award is pending, the court shall confirm the award. (1927, c. 94, s. 16:
1973, c. 676, s. 1.)

§ 1-567.14. Modification or correction of award.—(a) Upon applica-
tion made within 90 days after delivery of a copy of the award to the applicant, the
court shall modify or correct the award where:

(1) There was an evident miscalculation of figures or an evident mistake in
the description of any person, thing or property referred to in the
award ;

(2) The arbitrators have awarded upon a matter not submitted to them and
the award may be corrected without affecting the merits of the deci-
sion upon the issues submitted ; or

(3) The award is imperfect in a matter of form, not affecting the merits of
the controversy.

(b) If the application is granted, the court shall modify and correct the award so
as to effect its intent and shall confirm the award as so modified and corrected.
Otherwise, the court shall confirm the award as made.

(c) An application to modify or correct an award may be joined in the alterna-
tive with an application to vacate the award. (1927, c. 94, s. 17; 1973, c. 676, s. 1.)

§ 1-567.15. Judgment or decree on award. — Upon the granting of an
order confirming, modifying or correcting an award, judgment or decree shall be
entered in conformity therewith and be docketed and enforced as any other judg-
ment or decree. Costs of the application and of the proceedings subsequent thereto,
ang7disbursements may be awarded by the court. (1927. c¢. 94. ss. 19, 21; 1973,
€. 6/6,s. 1.)

§ 1.567.16. Applications to court.—FExcept as otherwise provided, an ap-
plication to the court under this Article shall be by motion and shall be heard in
the manner and upon the notice provided by law or rule of court for the making
and hearing of motions. Unless the parties have agreed otherwise, notice of an
initial application for an order shall be served in the manner provided by law for
the service of a summons in an action. (1927, c.94,s. 5; 1973, c. 676, s. 1.)

§ 1-567.17. Court; jurisdiction. — The term “court” means any court of
competent jurisdiction of this State. The making in this Sta}te o_f an agreement
described in G.S. 1-567.12, or any agreement providing for arbitration in this State
or under the laws thereof, confers jurisdiction on the court to enforce the agree-
ment under this Article and to enter judgment on an award thereunder. (1927, c.

94,s.3:1973,c. 676,s. 1.)

§ 1-567.18. Appeals.—(a) An appeal may be taken from :
(1) An order denying an application to compel arbitration made under G.S.
1-567.3;
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(2) An order granting an application to stay arbitration made under G.S. 1-
567.3(b) ;

(3) An order confirming or denying confirmation of an award ;

(4) An order modifying or correcting an award ;

(5) An order vacating an award without directing a rehearing ; or

(6) A judgment or decree entered pursuant to the provisions of this Article.

(b) The appeal shall be taken in the manner and to the same extent as from or-
ders or judgments in a civil action. (1927, c. 94, s. 22; 1973, c. 676, s. 1.)

§ 1-567.19. Article not retroactive.—This Article applies only to agree-
ments made on or after August 1, 1973. (1973, c. 676, s. 1.)

§ 1-5667.20. Uniformity of interpretation.—This Article shall be so con-
strued as to effectuate its general purpose to make uniform the law of those states
which enact it. (1927, ¢c. 94, s. 23; 1973, ¢c. 676,s. 1.)

ARTICLE 49.

Time.

§ 1-5693. How computed.

Cited in Robbins v. Bowman, 9 N.C.
App. +16, 176 S.E.2d 346 (1970).
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Chapter 1A.
Rules of Civil Procedure.

§ 1A-1. Rules of Civil Procedure.

ARTICLE 1.

Scope of Rules—One Form of Action.

Rule 1. Scope of rules.

These rules shall govern the procedure in the superior and district courts of the
State of North Carolina in all actions and proceedings of a civil nature except
when a differing procedure is prescribed by statute. They shall also govern the
procedure in tort actions brought before the Industrial Commission except when

a differing procedure is prescribed by statute. (1967, c. 954, s. 1;

Editor’s Note.—
The 1971 amendment added the second
sentence.

For article on the legislative changes to
the new rules of civil procedure, see 6 Wake
Forest Intra. L. Rev. 267 (1970).

Application of Effective Date.—The clear
intent of the General Assembly in Session
Laws 1969, c. 803, was to apply the new
rules from the effective date to all civil
cases, and not to permit the confusion
which would be attendant upon trying to
apply different procedures to cases begun
before and to cases begun after the effec-
tive date. Schoolfield v. Collins, 281 N.C.
604, 189 S.E.2d 208 (1972).

The rules are the same in both district
and superior courts and the inherent pow-
ers of these courts are the same as far as
procedural matters are concerned. John-
son v. Johnson, 14 N.C. App. 40, 187
S.E.2d 420 (1972).

The cannon of interpretation of the rules
is one of liberality, and the general policy
of the rules is to disregard technicalities
and form and determine the rights of liti-
gants on the merits. Johnson v. Johnson,
14 N.C. App. 40, 187 S.E.2d 420 (1972).

The North Carolina Rules of Civil Proce-
dure are modeled after the federal rules. In
most instances they are verbatim copies

with the same enumerations. Sutton v.
Duke, 277 N.C. 94, 176 S.E.2d 161 (1970).

Rule 2. One form of action.

Quoted in Bradley v. Bradley, 12 N.C.
App. 8, 182 S.E.2d 201 (1971).

1971, c. 818.)

Consideration of Decisions under Federal
Rules and New York Rules. — Since the
federal and presumably, the New York
rules are the source of these rules, the
Supreme Court will look to the decisions
of those jurisdictions for enlightenment
and guidance to develop the philosophy of
the new rules. Brewer v. Harris, 279 N.C.
288, 182 S.E.2d 345 (1971).

Although these rules differ somewhat
from the federal rules, the federal rules are
one of the sources of the North Carolina
rules: and decisions under them are perti-
nent for guidance and enlightenment to
develop the philosophy of the new rules.
Johnson v. Johnson, 14 N.C. App. 40, 187
S.E.2d 420 (1972).

The Rules of Civil Procedure do not ap-
ply to proceedings before the State Board
of Assessment. In re Valuation of Prop-
erty Located at 411-417 West Fourth
Street, 282 N.C. 71, 191 S.E.2d 692 (1972).

Inapplicability of Rule 62 to Summary
Ejectment.—See opinion of Attorney Gen-
eral to Mr. Alton J. Knight, Clerk of Su-
perior Court, Durham County, 40 N.C.A.G.
529 (1970).

Applied in Branch v. Branch,
133, 191 S.E.2d 671 (1972).

Cited in Hendrix v. Alsop, 10 N.C. App.
338, 178 S.E.2d 637 (1971); Mitchell v.

82 N.C.

Mitchell, 12 N.C. App. 54, 182 S.E.2d 627
(1971).

Cited in Langdon v. Hurdle, 15 N.C.
App. 158, 189 S.E.2d 517 (1972).
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ARTICLE 2.

Commencement of Action, Service of Process, Pleadings, Motions, and Orders.

Rule 3. Commencement of action.

The intent of this rule is to require
plaintiff to alert the defendant by giving
preliminary notice of the nature of the
claim and the purpose of the suit; the ulti-
mate factual averments will follow in a
complaint to be filed later. Morris v. Dick-
son, 14 N.C. App. 122, 187 S.E.2d 409
(1972).

This rule appears to incorporate the
provisions of former § 1-121. Morris v.
Dickson, 14 N.C. App. 122, 187 S.E.2d 409
(1972).

This rule and Rule 65(b) must be con-
strued in pari materia; procedure under
Rule 65(b) is permissible only after an ac-
tion is commenced as provided by this rule.
Carolina Freight Carriers Corp. v. Local
Union #61, 11 N.C. App. 159, 180 S.E.2d
161 (1971).

Where plantiff commenced an action by
issuance of summons in accordance with
former procedure but had not yet filed a
complaint, the subsequent enactment of the
Rules of Civil Procedure, under which an
action is commenced by filing a complaint,
did not require that she recommence her
action in accordance with this rule. Wil-
liams v. Blount, 14 N.C. App. 139, 187
S.E.2d 464 (1972).

Complaint or Summons as Condition Pre-
cedent to Issuance of Injunction.—The fil-
ing of a complaint, or the issuance of sum-
mons pursuant to this rule, is a condition
precedent to the issuance of an injunction
or restraining order, and when a complaint
is not filed or summons is not issued as
provided in this rule, an action is not prop-
erly instituted and the court does not have
jurisdiction. Carolina Freight Carriers
Corp. v. Local Union #61, 11 N.C. App.
159, 180 S.E.2d 461 (1971).

Where there was no complaint, and
where the record failed to disclose that a
summons was ever issued, the superior
court did not have jurisdiction, and there-

Rule 4. Process.

fore the temporary restraining order was
void, and disobedience of it was not pun-
ishable. Carolina Freight Carriers Corp. v.
Local Union #61, 11 N.C. App. 159, 180
S.E.2d 461 (1971).

Under North Carolina statutes and pro-
cedure, an injunction is not a cause of ac-
tion or a lawsuit in and of itself, but is a
remedy which is ancillary to a pending
suit; therefore, where no complaint or
summons has been filed, no action has
been instituted and there is no pending ac-
tion to which the injunction can be ancil-
larv. Lynch v. Snepp, 350 F. Supp. 1134
(W.D.N.C. 1972), rev'd on other grounds,
472 F.2d 769 (4th Cir. 1973).

Validity of Order Extending Time for
Filing Complaint.—An order extending the
time within which to file a complaint was
not rendered invalid by the facts that the
application for the extension did not re-
quest permission to file complaint “within
20 days” and that the order did not state
the nature and purpose of the action.
Morris v. Dickson, 14 N.C. App. 122, 187
S.E.2d 409 (1972).

Document Held Not to Be Complaint.—
A document denominated an affidavit did
not purport to be a complaint and could not
be held to be one, because, among other
things, (1) it was not properly captioned as
required by Rule 10(a), (2) it was not
signed by an attorney of record as required
by Rule 11(a), and (3) there was no de-
mand for relief made in the document as
required by Rule 8(a)(2). Carolina Freight
Carriers Corp. v. Local Union #61, 11
N.C. App. 159, 180 S.E.2d 461 (1971).

Applied in Bradley v. Bradley, 12 N.C.
App. 8, 182 S.E.2d 201 (1971); Gower v.
Aetna Ins. Co., 13 N.C. App. 368, 185
S.E.2d 722 (1972): Atkinson v. Tarheel
Homes & Realty Co., 14 N.C. App. 638,
188 S.E.2d 703 (1972).

(j) Process—manner of service to exercise personal jurisdiction—In any ac-
tion commenced in a court of this State having jurisdiction of the subject matter
and grounds for personal jurisdiction as provided in G.S. 1-75.4, the manner of

service of process shall be as follows:

(1) Natural Person.—Except as provided in subsection (2) below, upon a

natural person:
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a. By delivering a copy of the summons and of the complaint to
him or by leaving copies thereof at the defendant’s dwelling
house or usual place of abode with some person of suitable age
and discretion then residing therein; or

b. By delivering a copy of the summons and of the complaint to an
agent authorized by appointment or by law to be served or to
accept service of process or by serving process upon such agent
or the party in a manner specified by any statute.

(2) Natural Person Under Disability—Upon a natural person under dis-
ability by serving process in any manner prescribed in this section (j)
for service upon a natural person and, in addition, where required by
paragraph a or b below, upon a person therein designated.

a. Where the person under disability is a minor, process shall be
served separately in any manner prescribed for service upon a
natural person upon a parent or guardian having custody of the
child, or if there be none, upon any other person having the
care and control of the child. If there is no parent, guardian, or
other person having care and control of the child when service
is made upon the child, then service of process must also be
made upon a guardian ad litem who has been appointed pursuant
to Rule 17.

b. If the plaintiff actually knows that a person under disability is
under guardianship of any kind, process shall be served sep-
arately upon his guardian in any manner applicable and ap-
propriate under this section (j). If the plaintiff does not ac-
tually know that a guardian has been appointed when service is
made upon a person known to him to be incompetent to have
charge of his affairs, then service of process must be made upon
a guardian ad litem who has been appointed pursuant to Rule

17.

(3) The State—Upon the State by personally delivering a copy of the
summons and of the complaint to the Attorney General or to a deputy

or assistant attorney general.

(4) An Agency of the State.—

a. Upon an agency of the State by personally delivering a copy
of the summons and of the complaint to the process agent ap-
pointed by the agency in the manner hereinafter provided.

b. Every agency of the State shall appoint a process agent by filing
with the Attorney General the name and address of an agent

upon whom process may be served.

c. If any agency of the State fails to comply with paragraph b
above, then service upon such agency may be made by per-
sonally delivering a copy of the summons and of the complaint
to the Attorney General or to a deputy or assistant attorney

general.

d. For purposes of this rule, the term “agency of the State” in-
cludes every agency, institution, board, commission, bureau,
department, division, council, member of Council of State, or
officer of the State government of the State of North Caro-
lina, but does not include counties, cities, towns, villages, other
municipal corporations or political subdivisions of the State,
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county or city boards of education, other local public districts,
units, or bodies of any kind, or private corporations created by
act of the General Assembly.

(5) Counties, Cities, Towns, Villages and Other Local Public Bodies.—

a. Upon a city, town, or village by personally delivering a copy of
the summons and of the complaint to its mayor, city manager
or clerk.

b. Upon a county by personally delivering a copy of the summons
and of the complaint to its county manager or to the chairman,
clerk or any member of the board of commissioners for such
county.

c. Upon any other political subdivision of the State, any county or
city board of education, or other local public district, unit, or
body of any kind (i) by personally delivering a copy of the
summons and of the complaint to an officer or director there-
of, or (i1) by personally delivering a copy of the summons and of
the complaint to an agent or attorney in fact authorized by ap-
pointment or by statute to be served or to accept service in its

behalf.

d. In any case where none of the officials, officers or directors speci-
fied in paragraphs a, b and c¢ can, after due diligence, be found
in the State, and that fact appears by affidavit to the satisfac-
tion of the court, or a judge thereof, such court or judge may
grant an order that service upon the party sought to be serv ed
may be made by personally delivering a copy of the summons
and of the complaint to the Attorney General or any deputy
or assistant attorney general of the State of North Carolina.

(6) Domestic or Foreign Corporation.—Upon a domestic or foreign corpora-
tion :

a. By delivering a copy of the summons and of the complaint to an
officer, director, or managmg agent of the corporation or by
leavmg copies thereof in the office of such officer, director, or
managing agent with the person who is apparently in charge
of the office; or

b. By delivering a copy of the summons and of the complaint to an
agent authorized by appointment or by law to be served or to
accept service or [of| process or by serving process upon such
agent or the party in a manner specified by any statute.

(7) Partnerships.—Upon a general or limited partnership:

a. By delivering a copy of the summons and of the complaint to any
general partner, or to any attorney in fact or agent authorized
by appointment or by law to be served or to accept service of
process in its behalf or by leaving copies thereof in the office
of such general partner, attorney in fact or agent with the per-
son who is apparently in charge of the office.

b. If relief is sought against a partner specifically, a copy of the
summons and of the complaint must be served on such partner
as provided in this section (j).

(8) Other Unincorporated Associations and Their Officers—Upon any un-
incorporated association, organization, or society other than a part-
nership :
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a. By delivering a copy of the summons and of the complaint to an
officer, director, managing agent or member of the governing
body of the unincorporated association, organization or society,
or by leaving copies thereof in the office of such officer, direc-
tor, managing agent or member of the governing body with the
person who is apparently in charge of the office; or

b. By delivering a copy of the summons and of the complaint to an
agent authorized by appointment or by law to be served or to
accept service of process or by serving process upon such agent
or the party in a manner specified by any statute.

(9) Alternative Method of Service on Party That Cannot Otherwise Be
Served or Is Not Inhabitant of or Found Within State.—Any party
that cannot after due diligence be served within this State in the man-
ner heretofore prescribed in this section (j), or that is not an inhabitant
of or found within this State, or is concealing his person or where-
abouts to avoid service of process, or is a transient person, or one
whose residence is unknown, or is a corporation incorporated under the
laws of any other state or foreign country and has no agent authorized
by such corporation to be served or to accept service of process, ser-
vice upon the defendant may be made in the following manner:

a. Personal service outside State.—Personal service may be made
on any party outside this State by anyone authorized by section
(a) of this rule and in the manner prescribed in this section
(j) for service on such party within this State. Before judg-
ment by default may be had on such service, there shall be filed
with the court an affidavit of service showing the circumstances
warranting the use of personal service outside this State and
proof of such service in accordance with the requirements of

G.S. 1-75.10(1).

b. Registered mail.—Any party subject to service of process under
this subsection (9) may be served by mailing a copy of the
summons and complaint, registered mail, return receipt re-
quested, addressed to the party to be served. Service shall be
complete on the day the summons and complaint are delivered
to the addressee, but the court in which the action is pending
shall, upon motion of the party served, allow such additional time
as may be necessary to afford the defendant reasonable oppor-
tunity to defend the action. Before judgment by default may be
had on such service, the serving party shall file an afhdavit with
the court showing the circumstances warranting the use of
service by registered mail and averring (i) that a copy of the
summons and complaint was deposited in the post office for
mailing by registered mail, return receipt requested, (ii) that
it was in fact received as evidenced by the attached registry re-
ceipt or other evidence satisfactory to the court of delivery to
the addressee and (iii) that the genuine receipt or other evi-
dence of delivery is attached. This affidavit shall be prima facie
evidence that service was made on the date disclosed therein in
accordance with the requirements of this paragraph, and shall
also constitute the method of proof of service of process when the
party appears in the action and challenges such service upon him.

c. Service by publication.—A party subject to service of process
under this subsection (9) may be served by publication when-
ever the party’s address, whereabouts, dwelling house or usual
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place of abode is unknown and cannot with due diligence be
ascertained, or there has been a diligent but unsuccessful at-
tempt to serve the party under either paragraph a or under
paragraph b or under paragraphs a and b of this subsection (9).
Service of process by publication shall consist of publishing a
notice of service of process by publication in a newspaper qual-
ified for legal advertising in accordance with G.S. 1-597, 1- 598,
and published in the county where the action is pending or, if
no qualified newspaper is published in such county, then in a
qualified newspaper published in an adjoining county, or in a
county in the same judicial district, once a week for three suc-
cessive weeks. If the party’s post-office address is known or
can with reasonable diligence be ascertained, there shall be
mailed to the party at or immediately prior to the first pub-
lication a copy of the notice of service of process by publication.
The mailing may be omitted if the post-office address cannot
be ascertained with reasonable diligence. Upon completion of
such service there shall be filed with the court an affidavit show-
ing the publication and mailing in accordance with the require-
ments of G.S. 1-75.10(2) and the circumstances warranting
the use of service by publication.

The notice of service of process by publication shall (i) desig-
nate the court in which the action has been commenced and the
title of the action which title may be indicated sufficiently by
the name of the first plaintiff and the first defendant; (i1) be
directed to the defendant sought to be served; (iii) state either
that a pleading seeking relief against the person to be served
has been filed or has been required to be filed therein not later
than a date specified in the notice; (iv) state the nature of the
relief being sought; (v) require the defendant being so served
to make defense to such pleading, within 40 days after a date
stated in the notice, exclusive of such date, which date so stated
shall be the date of the first publication of notice, or the date
when the complaint is required to be filed, whichever is later,
and notify the defendant that upon his failure to do so the party
seeking service of process by publication will apply to the court
for the relief sought; (vi) be subscribed by the party seeking
service or his attorney and give the post-office address of such
party or his attorney : and (vii) be substantially in the following
form:

NOTICE OF SERVICE OF PROCESS BY PUBLICATION

STATE OF NORTH CAROLINA
................ COUNTY

[ Title of action or special proceeding] To [Person to be served]:

Take notice that A pleading seeking relief against you (has been filed) (is re-
quired to be filed not later than ................ , 19....) in the above-entitled
(action) (special proceeding). The nature of the relief being sought is as follows:

(State nature.)

You are required to make defense to such pleading not later than (............
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19....) and upon your failure to do so the party seeking service against you will

apply to the court for the relief sought.

This, the ..ovweoserss day of ......

...................... o . (Attorney) (Party)
(Address)

............................

d. Alternative provisions for service in a foreign country.—Where

service under this subsection (9) is to be effected upon a party
in a foreign country, in the alternative service of the summons
and complaint may be made (i) in the manner prescribed by
the law of the foreign country for service in that country in an
action in any of its courts of general jurisdiction; or (ii) as
directed by the foreign authority in response to a letter rogatory,
when service in either case is reasonably calculated to give actual
notice; or (iii) upon an individual, by delivery to him pe.sonally,
and upon a corporation or partnerslnp or association, by delivery
to an officer or a managing or general agent; or (iv) by any
form of mail, requiring a signed receipt, to be addressed and
dispatched by the clerk of the court to the party to be served;
or (v) as directed by order of the court. Service under (iii) or
(v) may be made by any person authorized by section (a) of
this rule or who is designated by order of the court or by the
foreign court. On request, the clerk shall deliver the summons
to the plaintiff for transmission to the person or the foreign
court or officer who will make the service. Proof of service may
be made as prescribed in G.S. 1-75.10, the order of the court
or paragraph b hereof, in which case there shall be included
an affidavit or certificate of addressing and mailing by the clerk
of the court, or by the law of the foreign country.

e. Attack on judgment by default.—No party served under this sub-

section (9) may attack any judgment by default entered on such
service on the ground that service, as required by this section
(3), should or could have been effected with or without due
diligence, under some other subsection of this section (j) or
under a different paragraph of this subsection (9).

(j1) Personal jurisdiction by acceptance of service—Any party personally, or
through the persons provided in Rule 4(j), may accept serv ice of process by nota-
tion of acceptance of service together with the signature of the party accepting
service and the date thereof on an original or copy of a summons, and such ac-
ceptance shall have the same force and effect as would exist had the process been
served by delivery of copy and summons and complaint to the person signing said

acceptance.
(1971, c. 962; c. 1156, s. 2.)

Editor’s Note.—

The first 1971
tion (j1).

The second 1971 amendment substituted
“such corporation” for “appointment or by
law” near the end of the introductory
language of subsection (9) of section (j).

As the rest of this rule was not changed
by the amendments, only sections (j) and
(j1) are set out.

For article on the legislative changes to
the new rules of civil procedure, see 6
Wake Forest Intra. L. Rev. 267 (1970). For
note on constitutionality of constructive

amendment added sec-

service of process on missing defendants,
see 48 N.C.L. Rev. 616 (1970). For article
on modern statutory approaches to service
of process outside the state, see 49 N.C.L.
Rev. 235 (1971).

Purpose of Service, etc.—

In accord with original. See Farr v. City
of Rocky Mount, 10 N.C. App. 128, 177
S.E.2d 763 (1970).

Service of process by publication is in
derogation of the common law. Edwards v.

Edwards, 13 N.C. App. 166, 185 S.E.2d 20
(1971). . )
Thus, statutes authorizing service of

109



§ 1A-1, Rule 4

process by publication are strictly con-
strued, both as grants of authority and in
determining whether service has been made
in conformity with the statute. Edwards v.
Edwards, 13 N.C. App. 166, 185 S.E.2d 20
(1971).

This rule does not require an order of
publication supported by an affidavit.
Edwards v. Edwards, 13 N.C. App. 166,
185 S.E.2d 20 (1971).

But Plaintiff Must File Affidavit Show-
ing Circumstances Warranting Service by
Publication. — This rule does not require
an order of publication supported by an
affidavit. However, in order to utilize ser-
vice of process by publication it is neces-
sary that plaintiff file with the court an
affidavit showing the circumstances war-
ranting the use of service by publication.
Edwards v. Edwards, 13 N.C. App. 166,
185 S.E.2d 20 (1971).

Purported service by publication on re-
spondent in a proceeding to terminate pa-
rental rights was invalid where petitioner
filed no affidavit showing the publication
and mailing in accordance with § 1-
75.10(2) and the circumstances warrant-
ing the use of service by publication, and
the trial court found merely that it ap-
peared to be “impractical” to obtain per-
sonal service and that the sheriff was un-
able to find respondent at his last known
address in the county, there being no deter-
mination that respondent could not after
due diligence be served or that his where-
abouts or usual abode and his post office
address could not be determined with due
diligence. In re Phillips, 18 N.C. App. 65,
196 S.E.2d 59 (1973).

Rule 41(b) and section (e) of this rule
are not in conflict, and both can be given
effect. Gower v. Aetna Ins. Co., 13 N.C.
App. 368, 185 S.E.2d 722 (1972).

Authority of Judge under Rule 41(b).—
Rule 41(b) specifically gives to the judge
the discretionary and limited authority, not
to resurrect an action which was discon-
tinued under section (e) of this rule, but
to give the plaintiff a new opportunity to
litigate his case on the merits. Gower v.
Aetna Ins. Co., 13 N.C. App. 368, 185
S.E.2d 722 (1972).

Section (j) of this rule is tied closely to
the new jurisdiction statute, § 1-75.1 et seq.,
and the two are complementary to one
another. While the jurisdiction statute
greatly liberalizes the grounds for jurisdic-
tion, the rules regarding service of process
are tightened to insure as much as possible
that the defendant receives actual notice of
the controversy. Edwards v. Edwards, 13
N.C. App. 166, 185 S.E.2d 20 (1971).

Service Contemplated by Section (j).—
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Section (j) (6) of this rule contemplates
service on agents either expressly or im-
pliedly appointed by the corporation as
agents to receive process. Simms v. Ma-
son’s Stores, Inc., 18 N.C. App. 188, 196
S.E.2d 545 (1973).

Where deputy sheriff delivered a sum-
mons and complaint in an assault action to
a security officer who was standing near a
cash register in defendant’s place of busi-
ness, whom the deputy had seen as a court
witness for defendant, and on whom the
deputy had served subpoenas on prior
occasions, the attempted service of process
upon defendant was void and the trial
court did not obtain jurisdiction over the
person of the defendant thereby, since the
security officer was not an officer, direc-
tor or managing agent of defendant’s
store, nor was he a person apparently in
charge in the manager’s office, an agent
authorized to accept service by appoint-
ment or an agent authorized to accept ser-
vice by law under section (j)(6) of this
rule. Simms v. Mason's Stores, Inc., 18
N.C. App. 188, 196 S.E.2d 545 (1973).

The phrase “an agent authorized . . . by
law to be served” includes within its scope
State statutes vesting authority in certain
persons to receive process, agencies im-
plied in law, and agencies by estoppel.
Simms v. Mason’s Stores, Inc., 18 N.C.
App. 188, 196 S.E.2d 545 (1973).

Appeal from Court’s Determination of
Jurisdiction. — When a defendant chal-
lenges the authority of a court on the
ground it has not acquired personal juris-
diction, the court’s determination of if®
own jurisdiction may be questioned only
by appeal and not collaterally. Gower v.
Aetna Ins. Co., 281 N.C. 577, 189 S.E.2d
165 (1972).

A judgment by a court determining its
statutory authority to dismiss an action in
such a way as not to bar further litigation
on the merits therein may be questioned
only by appeal and not collaterally. Gower
v. Aetna Ins. Co., 281 N.C. 577, 189 S.E.2d
165 (1972).

Service of Process upon Defendant in
Divorce Action by Leaving Copies with De-
fendant’s Mother at the Defendant’'s Ad-
dress Is Sufficient Service and Is Sufficient
for Nonjury Trial. — See opinion of At-
torney General to Honorable John S.
Gardner, District Court Judge, Sixteenth
Judicial District, 41 N.C.A.G. 473 (1971).

Provisions of Rule 4(j)(9)b for Service
of Process by Registered Mail Not ‘“Per-
sonal Service” for Purposes of Waiving
Jury Trial in Divorce Actions.—See opinion
of Attorney General to Honorable Tom H.
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Matthews, District Court Judge, Seventh
Judicial District, 40 N.C.A.G. 385 (1970).

Defendant Held Entitled to Notice of
Plaintiff’s Claim.—Where the surplus from
foreclosure on property owned by plain-
tiff and defendant by the entireties was
within the legal custody of the court and
the respective rights of the parties de-
pended in large measure upon whether the
fund was to be considered as real prop-
erty and subject to the law applicable to
an estate by the entirety or as personal
property, defendant was entitled to specific
notice of plaintiff’s claim with respect to
the fund before determination of that issue.
Koob v. Koob, 283 N.C. 129, 195 S.E.2d
552 (1973).

The fact that an action for “alimony
without divorce” had been instituted did
not constitute notice that plaintiff was
seeking a determination of the respective
rights of plaintiff and defendant in a sur-
plus that might result in the event of a
foreclosure of a deed of trust by the
trustee. Koob v. Koob, 283 N.C. 129, 195
S.E.2d 552 (1973).

Service of Process Held Invalid. — Ser-
vice of process on the male defendant was
invalid where summons and complaint
were handed to his mother, the feme de-
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fendant, with whom he resided in Union
County, after she voluntarily accompanied
a deputy sheriff from her residence to
Mecklenburg County where she was served
with process herself. Williams v. Hartis,
18 N.C. App. 89, 195 S.E.2d 806 (1973).

Personal Service by Summons Upheld.
—Where a third-party defendant, resident
of California, allegedly committed a tort
while working in North Carolina, personal
service by summons delivered to him by
a U.S. marshall in California according to
§§ 1-75.3, 1-75.4 and section (j)(1)a and
(j)(9)a of this rule satisfied the tradi-
tional notions of fair play and substantial
justice required by the due process clause
of the Fourteenth Amendment. Bowdach
v. Frontierland, Inc., 347 F. Supp. 233
(W.D.N.C. 1972).

Applied in Bowdach v. Frontierland,
Inc., 347 F. Supp. 237 (W.D.N.C. 1972).

Quoted in Hill v. Hill, 11 N.C. App. 1,
180 S.E.2d 424 (1971).

Cited in Crabtree v. Coats & Burchard
Co.,, 7 N.C. App. 624, 173 S.E.2d 473
(1970); Atkinson v. Tarheel Homes &
Realty Co., 14 N.C. App. 638, 188 S.E.2d
703 (1972); Finley v. Finley, 15 N.C. App.
681, 190 S.E.2d 660 (1972).

Rule 5. Service and filing of pleadings and other papers.
(b) Service—how made.—A pleading setting forth a counterclaim or crossclaim

shall be filed with the court and a copy thereof shall be served on the party against
whom it is asserted or on his attorney of record. With respect to all pleadings sub-
sequent to the original complaint and other papers required or permitted to be
served, service with due return may be made in the manner provided for service
and return of process in Rule 4 and may be made upon either the party or, unless
service upon the party himself is ordered by the court, upon his attorney of record.
With respect to such other pleadings and papers, service upon the attorney or upon
a party may also be made by delivering a copy to him or by mailing it to him at
his last known address or, if no address is known, by filing it with the clerk of
court. Delivery of a copy within this rule means handing it to the attorney or to
the party; or leaving it at the attorney’s office with a partner or employeg. Service
~ by mail shall be complete upon deposit of the pleading or paper enclosed in a post-
paid, properly addressed wrapper in a post office or official depository under the
exclusive care and custody of the United States Postal Service.

(1971, . 538; ¢c. 1156, s. 2.5.)

Editor’s Note. — The first 1971 amend-
ment, effective Jan. 1, 1972, deleted “in the
manner provided for service of process in
Rule 4" at the end of the first sentence of
section (b), deleted the former second sen-
tence of section (b), which read ''Written
return shall be made by the officer making
or attempting to make service thereof, but
failure to make return shall not invalidate
the service,” and deleted “other” preced-
ing “pleadings” near the beginning of the
present second sentence of section (b).

The second 1971 amendment substituted
“Postal Service” for “Post Office Depart-
ment” in the fifth sentence of section (b).

As the rest of this rule was not changed
by the amendments only section (b} is set
out.

Defendant’s written motion to set aside
a default judgment is not one which might
be heard ex parte. Doxol Gas of Angier,
Inc. v. Barefoot, 10 N.C. App. 703, 179
S.E.2d 890 (1971).
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Rule 6. Time.

Editor’s Note.—

For article on modern statutory ap-
proaches to service of process outside the
state, see 49 N.C.L. Rev. 235 (1971).

This rule gives the court discretionary
authority to enlarge the time required for
something to be done by the rules or a
notice given under the rules or order of
court. Cheshire v. Bensen Aircraft Corp.,
17 N.C. App. 74, 193 S.E.2d 362 (1972).

When Discretion Can Be Exercised. —
The discretion given the court to enlarge
time can be exercised upon request prior
to expiration of the time or upon motion
after expiration of the time where the fail-
ure to act within the time prescribed was
the result of excusable neglect. Cheshire
v. Bensen Aircraft Corp., 17 N.C. App. 74,
193 S.E.2d 362 (1972).

Section (b) Not Intended to Be Applied
to Amend Judgment Entered.—All of the
rules cited in section (b) have to do with
the time within which a motion can be
made for action which would affect a judg-
ment entered or findings of fact in a judg-
ment entered. It was not intended to be
applied for the purpose of amending a
judgment entered. Cheshire v. Bensen Air-
craft Corp., 17 N.C. App. 74, 193 S.E.2d
362 (1972).

Section (b) was not intended to have
the effect of giving the court the discre-
tion to amend a final order entered under
the mandatory directive of a statute.
Cheshire v. Bensen Aircraft Corp., 17 N.C.
App. 74, 193 S.E.2d 362 (1972).

Enlarging Time for Filing Answer.—

Where the trial judge concluded that de-
fendant's failure to answer was a result
of “excusable neglect,” set aside entry of
default and ordered that defendant’s an-
swer be filed and remain of record, it was
not necessary that defendant file a section
(b) motion for enlargement of time to file
answer, though that would have been the
better practice. Hubbard v. Lumley, 17
N.C. App. 649, 195 S.E.2d 330 (1973).

Section (d) Does Not Apply to Affi-
davits Supporting Summary Judgment.—
Section (d) of this rule provides that when
a motion is supported by affidavit, the affi-
davit shall be served with the motion.
However, in view of the express provisions
of Rule 36, section (d) of this rule does
not apply to affidavits presented in support
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of summary judgment. Millsaps v. Wilkes
Contracting Co., 14 N.C. App. 321, 188
S.E.2d 663 (1972).

Effect of Section (e).—Section (e), in
effect, extends the minimum 10 day notice
period to 13 days when the notice is by
mail. This rule serves to alleviate the dis-
parity between constructive and actual
notice when the mailing of nottce begins
a designated period of time for the per-
formance of some right. Planters Nat’l
Bank & Trust Co. v. Rush, 17 N.C. App.
564, 195 S.E.2d 96 (1973).

A party entitled to notice of a motion
may waive such notice. Brandon v.
Brandon, 10 N.C. App. 457, 179 S.E.2d 177
(1971).

And ordinarily does this by attending the
hearing of the motion and participating in
it. Brandon v. Brandon, 10 N.C. App. 457,
179 S.E.2d 177 (1971).

Parent Ordinarily Entitled to Five Days’
Notice of Custody Hearing.—Ordinarily a
parent is entitled to at least five days’ no-
tice (an intervening Saturday or Sunday
excluded) of a hearing involving the cus-
tody of a child. Brandon v. Brandon, 10
N.C. App. 457, 179 S.E.2d 177 (1971).

But this is not an absolute right, and is
subject to the rule relating to waiver of no-
tice and to the rule that a new trial will not
be granted for mere technical error which
could not have affected the result, but only
for error which is prejudicial, amounting
to the denial of a substantial right. Brandon
v. Brandon, 10 N.C. App. 457, 179 S.E.2d
177 (1971). _

Notice for Hearing on Issue of Incompe-
tency. — Five days’ notice would be ap-
propriate for hearing on the issue of incom-
petency when appointment of a guardian ad
litem is proposed, unless the court, for
good cause, should prescribe a shorter
period. Rutledge v. Rutledge, 10 N.C. App.
427, 179 S.E.2d 163 (1971).

Applied in Spartan Leasing, Inc. v.
Brown, 14 N.C. App. 383, 188 S.E.2d 574
(1972); Atkinson v. Tarheel Homes &
Realty Co., 14 N.C. App. 638, 188 S.E.2d
703 (1972); Crotts v. Camel Pawn Shop,
Inc,, 16 N.C. App. 392, 192 S.E.2d 55
(1972).

Cited in Rupert v. Rupert, 15 N.C. App.
730, 190 S.E.2d 693 (1972).

ARTICLE 3.
Pleadings and M otions.
Rule 7. Pleadings allowed; form of motions.
(a) Pleadings.—There shall be a complaint and an answer; a reply to a coun-
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terclaim denominated as such; an answer to a crossclaim, if the answer contains
a crossclaim; a third-party complaint if a person who was not an original party
is summoned under the provisions of Rule 14; and a third-party answer, if a third-
party complaint is served. If the answer alleges contributory negligence, a party
may serve a reply alleging last clear chance. No other pleading shall be allowed
except that the court may order a reply to an answer or a third-party answer.

(1971, c. 1156, s. 1.)

Editor’'s Note.—
The 1971 amendment added the second
sentence in section (a).

As the rest of this rule was not changed
by the amendment, only section (a) is set
out.

The right to amend the pleadings of a
cause and allow answers or other pleadings
to be filed at any time is an inherent power
of the district and superior courts, which
they may exercise at their discretion, un-
less prohibited by some statutory enact-
ment or unless vested rights are interfered
with. Johnson v. Johnson, 14 N.C. App. 40,
187 S.E.2d 420 (1972).

“Pleas” Abolished.—Under section (c)
of this rule, “pleas” are specifically abol-
ished. Lehrer v. Edgecombe Mfig. Co., 13
N.C. App. 412, 185 S.E.2d 727 (1972).

Concept of ‘“Defective Statement of a
Good Cause of Action” Abolislied.—When
section (c¢) of this rule abolished demurrers
and decreed that pleas “for insufficiency
shall not be used,” it also abolished the con-
cept of “a defective statement of a good
cause of action.” Cassels v. Ford Motor
Co., 10 N.C. App. 51, 178 S.E.2d 12 (1970);
Forrester v. Garrett, 280 N.C. 117, 184
S.E.2d 858 (1971).

Section (c) of this rule abolished de-
murrers, and with them the concept of a
defective statement of a good cause of ac-
tion. Dale v. Lattimore, 12 N.C. App. 348,
183 S.IE.2d 417 (1971).

Thus, Motion to Dismiss May Be Inter-
posed to Defective Claim. — Generally
speaking, the motion to dismiss under Rule
12(b)(6) may be successfully interposed
to a complaint which states a defective
claim or cause of action. Sutton v. Duke,
277 N.C. 94, 176 S.E.2d 161 (1970); For-
rester v. Garrett, 280 N.C. 117, 184 S.E.2d
858 (1971).

But Not to Defective Statement of Good
Claim.—The motion to dismiss under Rule
12(b)(6) may not be successfully inter-
posed to a complaint which was formerly
labeled a “defective statement of a good
cause of action.” For such complaint, other
provisions of Rule 12, the rules governing
discovery, and the motion for summary
judgment provide procedures adequate to

supply information not furnished by the
complaint. Sutton v. Duke, 277 N.C. 94, 176
S.E2d 161 (1970); Forrester v. Garrett,
280 N.C. 117, 184 S.E.2d 858 (1971).

Sufficiency of Complaint to Withstand
Motion to Dismiss.—A complaint is suffi-
cient to withstand a motion to dismiss
where no insurmountable bar to recovery
on the claim alleged appears on the face of
the complaint, and where allegations con-
tained therein are sufficient to give the
defendant sufficient notice of the nature
and basis of the plaintiff's claim to enable
him to answer and prepare for trial. Cassels
v. Ford Motor Co, 10 N.C. App. 51, 178
S.E.2d 12 (1970).

A motion for involuntary dismissal may
not be properly made pursuant to this
rule because this rule merely defines the
form of motions made to the court. Smith
v. Smith, 17 N.C. App. 416, 194 S.E.2d 568
(1973).

Court May Consider Affidavits in Hear-
ing for Injunction.—Both before and after
the adoption of the new rules, it was and
is proper for the court to consider evi-
dence by affidavits in show cause hearings
for injunctions, and § 1-485(1) does not
prohibit this. State ex rel. Morgan v. Dare
to Be Great, Inc., 15 N.C. App. 275, 189
S.E.2d 802 (1972).

When proceeding under § 1-485(1) for a
preliminary injunction, the court is not
limited to what appears in the complaint.
The courts have historically heard motions
for preliminary injunction on affidavits.
State ex rel. Morgan v. Dare to Be Great,
Inc., 15 N.C. App. 275, 189 S.E.2d 802
(1972).

Under this rule, an application for de-
fault judgment is considered a motion in
a civil action. Miller v. Belk, 18 N.C. App.
70, 196 S.E.2d 44 (1973).

Applied in Mangum v. Surles, 12 N.C.
App. 547 183 S.E.2d 839 (1971); Whitaker
v. Whitaker, 16 N.C. App. 432, 192 S.E.2d
80 (1972).

Quoted in Doxol Gas of Angier, Inc. v.
Barefoot, 10 N.C. App. 703, 179 S.E.2d 890
(1971).

Stated in Walton v. Meir, 14 N.C. App.
183, 188 S.E.2d 56 (1972).
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Cited in North Carolina Monroe Constr.
Co. v. Guilford County Bd. of Educ., 278
N.C. 633, 180 S.E.2d 818 (1971); Spartan

Rule 8. General rules of pleadings.

Editor’s Note.—

For note on specificity in pleading under
North Carolina Rule 8(a)(1). see 48 N.C.L.
Rev. 636 (1970).

This rule replaces former § 1-122, which
provided that the complaint must contain a
plain and concise statement of the facts
constituting a cause of action. Sutton v.
Duke, 277 N.C. 94, 176 S.E.2d 161 (1970).

Concept of “Notice Pleading” Adopted.—
By repealing § 1-122, which required a com-
plaint to state ‘“the facts constituting a
cause of action,” and substituting in lieu
thereof the requirement that a ‘“claim for
relief” shall be stated with sufficient partic-
ularity to give notice of the events intended
to be proved showing that the pleader is
entitled to relief, the legislature intended
to relax somewhat the strict requirements
of detailed fact pleading and to adopt the
concept of “notice pleading.” Sutton v.
Duke, 277 N.C. 94. 176 S.E.2d 161 (1970).

By repealing the section which required
a complaint to state “the facts constituting
a cause of action,” and substituting in lieu
thereof the requirement that a ‘“‘claim for
relief” shall be stated with sufficient partic-
ularity to give notice of the events intended
to be proved showing that the pleader is
entitled to relief, the legislature obviously
intended to change prior law. Its choice of
“new semantics’ was neither accidental or
casual. Considering the inspiration, origin,
and legislative history of the Rules of Civil
Procedure, and the absence of the word
“facts” and the phrase ‘“facts constituting a
cause of action,” the legislature intended to
relax somewhat the strict requirements of
detailed fact pleading and to adopt the con-
cept of “notice pleading.” Redevelopment
Comm'n v. Grimes, 277 N.C. 634, 178
S.E.2d 345 (1971).

Detailed Fact Pleading No Longer Re-
quired. — Under the “notice theory” of
pleading contemplated by section (a)(1),
detailed fact pleading is no longer required.
Sutton v. Duke, 277 N.C. 94, 176 S.E.2d 161
(1970): Cassels v. Ford Motor Co., 10 N.C.
App. 51, 178 S.E.2d 12 (1970).

Simpiified “notice pleading” is made
possible by the liberal opportunity for
discovery and the other pretrial procedures
established by the rules to disclose more
precisely the basis of both claim and de-
fense and to define more narrowly the dis-
puted facts and issues. Brewer v. Harris,
279 N.C. 288, 182 S.E.2d 345 (1971).
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Leasing, Inc. v. Brown, 14 N.C. App. 383,
188 S.E.2d 574 (1982).

Sufficiency of Pleading under Notice
Theory. — A pleading complies with this
rule if it gives sufficient notice of the events
or transactions which produced the claim
to enable the adverse party to understand
the nature of it and the basis for it, to file
a responsive pleading, and—by using the
rules provided for obtaining pre-trial dis-
coverv—to get any additional information
he may need to prepare for trial. Sutton v.
Duke, 277 N.C. 94, 176 S.E.2d 161 (1970);
Cassels v. Ford Motor Co., 10 N.C. App.
51, 178 S.E.2d 12 (1970): Lewis v. Gastonia
Air Serv.,, Inc, 16 N.C. App. 317, 192
S.E.2d 6 (1972): Patterson v. Weather-
spoon, 17 N.C. App. 236, 193 S.E.2d 585
(1972): Roberts v. Whitlev, 17 N.C. App.
554, 195 S.E.2d 62 (1973).

Under the “notice theory of pleading™ a
statement of claim is adequate if it gives
sufficient notice of the claim asserted, to
enable the adverse party to answer and pre-
pare for trial, to allow for the application of
the doctrine of res judicata, and to show
the tyvpe of case brought. Redevelopment
Comm'n v. Grimes, 277 N.C. 634, 178
S.E.2d 345 (1971): Roberts v. William N.
& Kate B. Reynolds Mem. Park. 281 N.C.
48, 187 S.E.2d 721 (1972); Lewis v. Gas-
tonia Air Serv., Inc., 16 N.C. App. 317, 192
S.E.2d 6 (1972); Patterson v. Weather-
spoon, 17 N.C. App. 236, 193 S.E.2d 585
(1972). e

The allegations of the verified complaint
were sufficiently particular as required by
this rule to give the defendant notice of the
transactions and occurrences intended to be
proved and the type of relief demanded.
North Am. Acceptance Corp. v. Samuels,
11 N.C. App. 504, 181 S.E.2d 794 (1971).

All this rule requires is a “short and
plain statement of the claim” that will
give the defendant fair notice of what the
plaintiff’s claim is and the grounds upon
which it rests. Brewer v. Harris, 279 N.C.
288, 182 S.E.2d 345 (1971).

Claim for relief and basis for defense
must still satisfy requirements of substan-
tive law which give rise to the pleadings,
and no amount of liberalization should se-
duce the pleader into failing to state enough
to give the substantive elements of his
claim or of his defense. Sutton v. Duke, 277
N.C. 94, 176 S.E.2d 161 (1970).

Mere vagueness or lack of detail is not
ground for a motion to dismiss. Such a
deficiency should be attacked by a motion
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for a more definite statement. Redevelop-
ment Comm'n v. Grimes, 277 N.C. 634, 178
S.E.2d 345 (1971).

Notice Theory Does Not Necessarily Re-
quire Full-Blown Trial. — The notice
theory of pleading does not necessarily
mean that there must be a full-blown trial.
Utilizing the facility of pre-trial discovery,
the real facts can be ascertained and by
motion for summary judgment (or other
suitable device) the trial court can deter-
mine whether as a matter of law there is
any right of recovery on those facts. Sut-
ton v. Duke, 277 N.C. App. 94, 176 S.E.2d
161 (1970).

Specificity Requirements of Section
(a) (1) and Corresponding Federal and New
York Rules Compared.—The difference in
the degree of specificity required by this
rule, the New York Civil Practice Law and
Rules, and the federal rules cannot be
formularized. It is best realized by a com-
parison of the various forms of complaint
illustrating the respective rules. Sutton v.
Duke, 277 N.C. 94, 176 S.E.2d 161 (1970).

The portion of section (a)(1) not
included in federal Rule 8(a)(2) was prob-
ably taken from New York Civil Practice
Law and Rules § 3013. Section 3013 savs:
Statements in a pleading shall be suffi-
ciently particular to give the court and
parties notice of the transactions, occur-
rences, or serics of transactions or occur-
rences intended to be proved and ‘“the
material elements of each cause of action or
defense.” The preceding words in quotes
were omitted from section (a)(1) of this
rule and constitute the difference between
it and the New York section. Sutton v.
Duke, 277 N.C. 94, 176 S.E.2d 161 (1970).

The only appreciable difference between
this rule and New York Civil Practice Law
and Rules § 3013 is the latter's additional
requirement that the statement of claim
shall also give notice of “the material ele-
ments of each cause of action or defense.”
No doubt the draftsmen omitted the “ma-
terial elements” requirement from this rule
in an effort to discourage a judicial con-
struction which would retain the former
rule that the cause of action consists of
facts alleged. Sutton v. Duke, 277 N.C. 94,
176 S.E.2d 161 (1970).

Section (a)(1) Requires More Specific-
ity than Corresponding Federal Rule. —
Under the directive of section (a)(1) a
complaint need not be as specific as under
former practice, but it must be to some
degree more specific than the federal com-
plaint. The added degree of specificity is
not readily determinable from the language
of the rule itself. Sutton v. Duke, 277 N.C.
94, 176 S.E.2d 161 (1970).
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Section (a) (1) differs from corresponding
federal Rule 8(a)(2) in that the latter re-
quires only “a short and plain statement of
the claim showing that the pleader is enti-
tled to relief.” Sutton v. Duke, 277 N.C. 94,
176 S.E.2d 161 (1970).

The additional requirements in section
(a) (1) manifest the legislative intent to re-
quire a more specific statement, or notice
in more detail, than federal Rule 8(a)(2)
requires. Sutton v. Duke, 277 N.C. 94, 176
S.E.2d 161 (1970).

Value of Precedent under New York and
Federal Rules. — The variant language in
the North Carolina, New York, and federal
rules prevents the assumption that the
legislature adopted section (a)(1) with the
judicial  construction which had been
placed upon either the New York or the
federal counterpart. All changes in words
and phrasing in a statute adopted from an-
other state or country will be presumed
deliberately made with the purpose to lim-
it, qualify, or enlarge the adopted rule.
This 1s not to say, however, that the “siz-
able body of case law" which the federal
rules and the New York rules have pro-
duced should be ignored. Sutton v. Duke,
277 N.C. 94, 176 S.E.2d 161 (1970).

Rules Do Not Prevent Detailed Plead-
ing.—There is nothing in the rules to pre-
vent detailed pleading if the pleader deems
it desirable. He may plead enough facts to
prevent the invocation of discovery devices
or the use of motions for more definite
statement. Such a complaint could clearly
identify the issues since Rule 10(b) requires
the claim or claims to be averred in
numbered paragraphs. In other words,
there is nothing to prevent skillful and
candid pleaders from meeting head-on in
the pleadings. Sutton v. Duke, 277 N.C. 94,
176 S.E.2d 161 (1970).

Phrases ‘“Cause of Action” and “Claim
for Relief” Not Substantially Different. —
Neither the North Carolina nor the federal
rules incorporate the phrase ‘“cause of ac-
tion.” However, in the manner of their use,
there is no substantial difference in the
meaning of ‘‘cause of action” and “claim
for relief.” Sutton v. Duke, 277 N.C. 94, 176
S.E.2d 161 (1970).

Pleading Technicalities Identified with
“Cause of Action” Rejected. — The use of
the ‘“claim for relief” phrase in the federal
rules was not a rejection of ‘‘cause of ac-
tion” as such, but rather a rejection of
pleading technicalities identified with “cause
of action” (technicalities such as “evidence”
or “ultimate facts,” ‘“conclusions” or “facts
sufficient to constitute a cause of action”).
Sutton v. Duke, 277 N.C. 94, 176 S.E.2d 161
(1970).
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One of the objectives sought to be at-
tained by enactment of section (a)(1) of
this rule was to eliminate the sometimes
troublesome and often sterile discussion as
to whether a particular allegation states an
“ultimate” fact or an “evidentiary” fact or
conclusion of law. Hoover v. Hoover, 9
N.C. App. 310, 176 S.E.2d 10 (1970).

A petition to condemn land for urban
renewal is sufficient under the Rules of
Civil Procedure to state a claim for relief,
where it gives notice of the nature and basis
of the petitioners’ claim and the type of
case brought, and alleges generally the oc-
currence or performance of the conditions
precedent required by Chapter 160, Article
37 and Chapter 40, Article 2. Redevelop-
ment Comm’n v. Grimes, 277 N.C. 634, 178
S.E.2d 345 (1971).

An allegation must be liberally con-
strued. Gore v. George J. Ball, Inc., 279
N.C. 192, 182 S.E.2d 389 (1971).

Extent of Liberal Construction Rule.—

In giving a liberal construction the
courts should not engage in judicial
amending or rewriting of pleadings. FCX,
Inc. v. Bailey, 14 N.C. App. 149, 187
S.E.2d 381 (1972).

Language in Section (a) and That in
Section (c) Are Largely Identical. — The
language in section (a), dealing with gen-
eral pleading, and that in section (c), deal-
ing with pleading affirmative defenses, are
largely identical. The requirements for
pleading an affirmative defense are no
more stringent than those for pleading a
cause of action. Bell v. Traders & Me-
chanics Ins. Co., 16 N.C. App. 591, 192
S.E.2d 711 (1972).

Illustrative Forms 3 and 4, Rule 84, il-
lustrate the sufficient form of a complaint
for negligence; they contain much more
than the corresponding federal forms, by
requiring the pleader to allege the specific
acts which constitute the defendant’s neg-
ligence. Ormond v. Crampton, 16 N.C.
App. 88, 191 S.E.2d 405 (1972).

Averments in pleadings are admitted
when not denied in a responsive pleading,
if a responsive pleading is required. Hill v.
Hill, 11 N.C. App. 1, 180 S.E.2d 424 (1971).

The defendant, by failing to answer,
admitted that plaintiff was entitled to the
possession of the real property. The default
was thus established. North Am. Accep-
tance Corp. v. Samuels, 11 N.C. App. 504,
181 S.E.2d 794 (1971).

There was no error in an instruction to
the jury that the defendant admitted a con-
tract where a paragraph of the complaint
alleged the making of the contract and the
terms thereof as contended by the plaintiff
and the answer stated that the paragraph
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was not denied and did not allege a dif-
ferent contract. Johnson v. Massengill, 280
N.C. 376, 186 S.E.2d 168 (1972).

Where a petition requested relief not
authorized by statute, the petition stated a
defective claim in that it requested relief
the court was powerless to grant regard-
less of what facts could be proved; and
thus a motion to dismiss Wwas properly
granted. Forrester v. Garrett, 280 N.C. 117,
184 S.E.2d 858 (1971).

The right to amend the pleadings of a
cause and allow answers or other plead-
ings to be filed at any time is an in-
herent power of the district and superior
courts, which they may exercise at their
discretion, unless prohibited by some statu-
tory enactment or unless vested rights are
interfered with. Johnson v. Johnson, 14
N.C. App. 40, 187 S.E.2d 420 (1972).

Admissions in the pleadings and stipula-
tions by the parties have the same effect as
a jury finding; the jury is not required to
find the existence of such facts; and noth-
ing else appearing, they are conclusive
and binding upon the parties and the trial
judge. Crowder v. Jenkins, 11 N.C. App. 57,
180 S.E.2d 482 (1971).

An admission in a pleading or a stipula-
tion admitting a material fact becomes a
judicial admission in a case and eliminates
the necessity of submitting an issue in re-
gard thereto to the jury. Crowder v. Jenk-
ins, 11 N.C. App. 57, 180 S.E..2d 482 (1971).

Illegality is an affirmative defense, under
section (c) of this rule, and the burden of
proving illegality is on the party who
pleads it. Rose v. Vulcan Materials Co.,
282 N.C. 643, 194 S.E.2d 521 (1973).

As Is Misconduct in Divorce Action.—
The burden of pleading, as well as estab-
lishing, the affirmative defense of miscon-
duct in a divorce action, is on the defen-
dant. Gray v. Gray, 16 N.C. App. 730, 193
S.E.2d 492 (1972).

And Waiver.—Waiver is an affirmative
defense which a defendant must plead and
which he has the burden of proving. Rose
v. Vulcan Materials Co., 282 N.C. 643, 194
S.E.2d 521 (1973).

The word “waiver” means the voluntary
relinquishment of a known right. Rose v.
Vulcan Materials Co., 282 N.C. 643, 194
S.E.2d 521 (1973).

Failure to Plead Defense Which Must
Be Pleaded. — Where the defendant does
not raise the defense of the statute of
frauds, one of the affirmative defenses
which must be pleaded, in his pleadings or
in the trial, he cannot present it on appeal.
Grissett v. Ward, 10 N.C. App. 685, 179
S.E.2d 867 (1971).
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A pleading cannot give notice of occur-
rences that take place a year after the
pleading is filed. Gordon v. Gordon, 7 N.C.
App. 206, 171 S.E.2d 805 (1970).

Sufficiency of Amendment Where De-
murrer to Original Complaint Sustained
under Prior Practice.—Where a demurrer
to the original complaint was sustained
under former § 1-122(2), and motion to dis-
miss the amended complaint for failure to
state a claim for relief was filed after the
effective date of the new Rules of Civil
Procedure, the sufficiency of the amended
complaint was tested against the standard
provided in section (a)(1) of this rule, and
the order sustaining the demurrer to the
original complaint could not be res judicata
when considering the question of the suffi-
ciency of the amended complaint under the
new rule. Hoover v. Hoover, 9 N.C. App.
310, 176 S.E.2d 10 (1970).

Applied in Carolina Freight Carriers
Corp. v. Local Union #61, 11 N.C. App.
159, 180 S.E.2d 461 (1971); Schoolfield v.
Collins, 281 N.C. 604, 189 S.E.2d 208
(1972); Long v. Coble, 11 N.C. App. 624,
182 S.E.2d 234 (1971); Clouse v. Chair-

Rule 9. Pleading special matters.

Fraud, Duress or Mistake Must Be
Alleged.—Section (b) of this rule codifies
the requirement previously existing that
the facts relied upon to establish fraud,
duress or mistake must be alleged. Man-
gum v. Surles, 281 N.C. 91, 187 S.E.2d 697
(1972).

Prior to the effective date of the Rules
of Civil Procedure, absent allegations of
fact which would constitute fraud if true,
evidence of fraud—no matter how com-
plete and convincing—could not be sub-
mitted to the jury. Proof without allega-
tion was as ineffective as allegation with-
out proof. Mangum v. Surles, 281 N.C. 91,
187 S.E.2d 697 (1972).

Conditions Precedent in Action to Con-
demn Land for Urban Renewal.—A peti-
tion to condemn land for urban renewal is
sufficient under the Rules of Civil Proce-
dure to state a claim for relief, where it
gives notice of the nature and basis of the
petitioners’ claim and the type of case
brought, and alleges generally the occur-
rence or performance of the conditions
precedent required by Chapter 160, Article
37 and Chapter 40, Article 2. Redevelop-
ment Comm’n v. Grimes, 277 N.C. 634, 178
S.E.2d 345 (1971).

Special damage, as that term is used in
the law of defamation, means pecuniary
loss, as distinguished from humiliation.
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town Motors, Inc.,, 14 N.C. App. 117, 187
S.E.2d 398 (1972); Fruit & Produce Pack-
aging Co., Div. of Inland Container Corp.
v. Stepp, 15 N.C. App. 64, 189 S.E.2d 536
(1972); Thompson v. Watkins, 15 N.C.
App. 208, 189 S.E.2d 615 (1972); Whitaker
v. Whitaker, 16 N.C. App. 432, 192 S.E.2d
80 (1972); Beachboard v. Southern Ry., 16
N.C. App. 671, 193 S.E.2d 577 (1972);
Brantley v. Dunstan, 17 N.C. App. 19, 193
S.E.2d 423 (1972); City of Kings Mountain
v. Goforth, 283 N.C. 316, 196 S.E.2d 231
(1973); Chance v. Jackson, 17 N.C. App.
638, 195 S.E.2d 321 (1973).

Quoted in Ketner v. Rouzer, 11 N.C.
App. 483, 182 S.E.2d 21 (1971); Langdon
v. Hurdle, 15 N.C. App. 158, 189 S.E.2d
ST (1972).

Stated in Gore v. George J. Ball, Inc,
279 N.C. 192, 182 S.E.2d 389 (1971); Ber-
cegeay v. Surfside Realty Co., 16 N.C.
App. 718, 193 S.E.2d 356 (1972).

Cited in Brewer v. Harris, 10 N.C. App.
515, 179 S.E.2d 160 (1971); Morris v.
Dickson, 14 N.C. App. 122, 187 S.E.2d 409
(1972): In re Mark, 15 N.C. App. 574, 190
S.E.2d 381 (1972).

Williams v. Rutherford Freight Lines, 10
N.C. App. 384, 179 S.E.2d 319 (1971).

Sum Allegedly Spent to Repair Water
System Held Special Damages. — A sum
which plaintiff allegedly spent in its efforts
to repair a water system installed by defen-
dant was an item of special damages which
should have been specifically pleaded;
failure of plaintiff to so plead requires that
the portion of the judgment awarding the
special damages be vacated. Windfield
Corp. v. McCallum Inspection Co., 18 N.C.
App. 168, 196 S.E.2d 607 (1973).

Generally, Private or Local Act Must Be
Pled by Title or Day of Ratification.—As a
general rule, a court will not take judicial
notice of a private or local act unless it is
pled by reference to its title or the day of
its ratification; and this is true even though
the act is published among the public laws.
Bland v. City of Wilmington, 278 N.C. 657,
180 S.E.2d 813 (1971).

But this rule is one of pleading. Bland v.
City of Wilmington, 278 N.C. 657, 180
S.E.2d 813 (1971).

It Is Designed to Prevent Surprise. —
This rule is designed and intended primarily
to prevent a litigant from being taken by
surprise. Bland v. City of Wilmington, 278
N.C. 657, 180 S.E.2d 813 (1971).

And Should Not Prevail when Act
Formally Brought to Attention of Court
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and All Parties.—This rule should never be
allowed to prevail when a statute which
effectually settles the controversy has been
formally brought to the attention of the
court and all parties. Bland v. City of Wil-
mington, 278 N.C. 657, 180 S.E.2d 813
(1971).

Rule 10. Form of pleadings.

Section (c) permits an incorporation by
reference of statements made in other parts
of a pleading. FCX, Inc. v. Bailey, 14 N.C.
App. 149, 187 S.E.2d 381 (1972).

Applied in Carolina Freight Carriers

§ 1A-1, Rule 12

Applied in Beachboard v. Southern Ry.,
16 N.C. App. 671, 193 S.E.2d 577 (1972);
Brantley v. Dunstan, 17 N.C. App. 19, 193
S.E.2d 423 (1972).

Cited in Brewer v. Harris, 279 N.C. 288,
182 S.E.2d 345 (1971).

Corp. v. Local Union #61, 11 N.C. App.
159, 180 S.E.2d 461 (1971).
Stated in Sutton v. Duke, 277 N.C. 94, 176

S.E.2d 161 (1970).

Rule 11. Signing and verification of pleadings.

Cross References.—

For requirement that complaint in sec-
ondary action by shareholders shall be
verified by oath, see Rule 23. For provision
requiring affidavit or verified complaint for
temporary restraining order, see Rule 65.
As to afhdavit for arrest in civil action, see
§ 1-411. As to affidavit or verified com-
plaint for attachment, see § 1-440.11. As to
affidavit for claim and delivery, see § 1-473.

Verified Pleading May Be Considered as
Affidavit in Cause. — There is nothing in
the rules which precludes the judge from
considering a verified answer as an affidavit
in the cause. Schoolfield v. Collins, 281
N.C. 604, 189 S.E.2d 208 (1972).

To the extent that a verified pleading
meets the requirements of Rule 56(e), then
it may properly be considered as equiva-

lent to a supporting or opposing affidavit,
as the case may be. Schoolfield v. Collins,
281 N.C. 604, 189 S.E.2d 208 (1972).

Verification by Agent or Attorney Not
Specifically Required. — Section (c) sets
forth the circumstances and the manner in
which pleadings may be verified by an
agent or attorney of a party when the ac-
tion or defense is founded upon a written
instrument for the payment of money only,
but it does not specifically require verifica-
tion. Hill v. Hill, 11 N.C. App. 1, 180
S.E.2d 124 (1971).

Applied in Carolina Freight Carriers
Corp. v. Local Union #61, 11 N.C. App.
159, 180 S.E.2d 461 (1971).

Cited in Young v. Marshburn, 10 N.C.
App. 729, 1580 S.E.2d 43 (1971).

Rule 12. Defenses and objections — when and how presented — by
pleading or motion—motion for judgment on pleading. _

(a) (1) When Presented.—A defendant shall serve his answer within 30
days after service of the summons and complaint upon him. A party
served with a pleading stating a crossclaim against him shall serve an
answer thereto within 30 days after service upon him. The plaintiff
shall serve his reply to a counterclaim in the answer within 30 days
after service of the answer or, if a reply is ordered by the court,
within 30 days after service of the order, unless the order otherwise
directs. Service of a motion permitted under this rule alters these
periods of time as follows, unless a different time is fixed by order of

the court :

a. The responsive pleading shall be served within 20 days after no-
tice of the court’s action in ruling on the motion or postpon-
ing its disposition until the trial on the merits;

b. If the court grants a motion for a more definite statement, the
responsive pleading shall be served within 20 days after service
of the more definite statement.

(2) Cases Removed to United States District Court.—Upon the filing in a
district court of the United States of a petition for the removal of a
civil action or proceeding from a court in this State and the filing of
a copy of the petition in the State court, the State court shall proceed
no further therein unless and until the case is remanded. If it shall be
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finally determined in the United States courts that the action or pro-
ceeding was not removable or was improperly removed, or for other
reason should be remanded, and a final order is entered remanding
the action or proceeding to the State court, the defendant or defen-
dants, or any other party who would have been permitted or required
to file a pleading had the proceedings to remove not been instituted,
shall have 30 days after the filing in such State court of a certified
copy of the order of remand to file motions and to answer or other-

wise plead.

(1971, c. 1236.)

Editor’s Note. — The 1971 amendment,
in subsection (a)(1)a, deleted “If the
court denies the motion or postpones its
disposition until the trial on the merits”
preceding “The responsive pleading” and
added “in ruling on the motion or postpon-
ing its disposition until the trial on the
merits.”’

As the rest of this rule was not changed
by the amendment, only section (a) is set
out.

For note on specificity in pleading under
North Carolina Rule 8 (a)(1), see 48
N.C.L. Rev. 636 (1970).

The Rules of Civil Procedure in the
federal courts are substantially identical,
and the application thereof over the vears
by the federal courts may often serve as a
guide in interpretations of these rules. Dale
v. Lattimore, 12 N.C. App. 348, 183 S.E.2d
417 (1971).

Rule 12 of the federal Rules of Civil
Procedure is essentially the same as this
rule. Spartan ILeasing, Inc. v. Brown, 14
N.C. App. 383, 188 S.E.2d 574 (1972).

Section (b) of this rule is essentially a
verbatim copy of federal Rule 12(b). Sut-
ton v. Duke, 277 N.C. 94, 176 S.E.2d 161
(1970).

Section (h) (8) of this rule is identical to
federal Rule 12(h)(3). Dale v. Lattimore,
12 N.C. App. 348, 183 S.E.2d 417 (1971).

A defect in jurisdiction, etc.—

Lack of jurisdiction can never be waived
by the parties or such jurisdiction con-
ferred on a court by consent of the parties,
except where a valid statute may allow
Jurisdiction to be so conferred. Dale v.
Lattimore, 12 N.C. App. 348, 183 S.E.2d
417 (1971).

Lack of jurisdiction of the subject matter
may always be raised by a party, or the
Court may raise such defect on its own
Initiative. Dale v. Lattimore, 12 N.C. App.
348, 183 S.E.2d 417 (1971).

Failure to State Claim Does Not Consti-
tute Lack of Subject Matter Jurisdiction.—
The failure of the complaint to state a
claim upon which relief can be granted
does not constitute a lack of jurisdiction of

the subject matter. Dale v. Lattimore, 12
N.C. App. 348, 183 S.E.2d 417 (1971).
Jurisdiction of the court over the subject
matter is not defeated by the possibility
that the allegations of the complaint may
fail to state a cause of action upon which
plaintiff can recover. Dale v. Lattimore,
12 N.C. App. 348, 183 S.E.2d 417 (1971).
The manner of presenting the defense of
lack of jurisdiction over the person is

governed by this rule. Spartan Leasing,
Inc. v. Brown, 14 N.C. App. 383, 188

S.E.2d 5714 (1972).

Former Procedure as to Objection to
Jurisdiction over Person. — DBefore the
adoption of these rules, objection to juris-
diction over the person could be presented
by motion or answer, and the making of
other motions or the pleading of other de-
fenses simultaneously did not waive the
objection. However, the objection was
waived if any motion was made or answer
filed before the objection to personal juris-
diction was presented. Consequently, an
application for an extension of time for
responsive pleading, filed before an objec-
tion to personal jurisdiction was made,
constituted a waiver of any jurisdictional
defect due to irregularity in or lack of ser-
vice of process. Spartan Leasing, Inc. v.
Brown, 14 N.C. App. 383, 188 S.E.2d 574
(1972).

Waiver of Defense of Lack of Jurisdic-
tion over Person.—The right to assert the
defense of lack of jurisdiction over the per-
son is waived if omitted from the first mo-
tion made under this rule, or if it is not
included in a responsive pleading or an

amendment thereof permitted by Rule
15(a) to be made as a matter of course.
Spartan Leasing, Inc. v. Brown, 14 N.C.

App. 383, 188 S.E.2d 574 (1972).

Defense Not Waived by Request under
Rule 6(b) for Enlargement of Time.—The
defense of lack of jurisdiction over the per-
son is not waived by a defendant’s re-
quest under Rule 6(b) for an enlargement
of time. Spartan Leasing, Inc. v. Brown,
14 N.C. App. 383, 188 S.E.2d 574 (1972).

Or By Voluntary Appearance.—A vol-
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untary appearance does not waive the ob-
jection of lack of jurisdiction over the
person. Simms v. Mason’s Stores, Inc., 18
N.C. App. 188, 196 S.E.2d 545 (1973).

Defendant did not waive its defense of
insufficiency of service of process and its
objection to the jurisdiction of the court
over the defendant’s person by making a
general appearance in the action when he
obtained an enlargement of time in which
to file answer or other pleading. Simms
v. Mason’s Stores, Inc., 18 N.C. App. 188,
196 S.E.2d 545 (1973).

Special appearances are no longer neces-
sary in any case. This rule has abolished
the age-old distinction between general and
special appearances. Simms v. Mason’s
Stores, Inc., 18 N.C. App. 188, 196 S.E.2d
545 (1973).

Jurisdiction Decided Without Reference
to Voluntary Appearance.—This rule re-
quires the court to decide without refer-
ence to the voluntary appearance the ques-
tion of jurisdiction, and, if the question is
decided in the defendant’s favor, to refrain
from further exercising over him the
power which his appearance has given it.
Spartan ILeasing, Inc. v. Brown, 14 N.C.
App. 383, 188 S.E.2d 574 (1972).

Venue Is Not Jurisdictional. — The
principle that venue is not jurisdictional,
but is only ground for removal to the
proper county, if objection thereto is made
in apt time and in the proper manner ap-
pears to be fully supported by section (b)
and section (h)(1) of this rule. Shaw wv.
Stiles, 13 N.C. App. 173, 185 S.E.2d 268
(1971).

Where a motion asserting improper
venue is made in writing and in apt time,
the question of removal becomes a matter
of substantial right, and the court of orig-
inal venue is without power to proceed
further in essential matters until the right
of removal is considered and passed upon.
Little v. Little, 12 N.C. App. 353, 183
S.E.2d 278 (1971).

In the absence of waiver or consent of
the parties, express or implied, when a mo-
tion for change of venue as a matter of
right has been properly made in apt time,
the court is in error thereafter to enter
any order affecting the rights of the parties,
save the order of removal. Little v. Little,
12 N.C. App. 353, 183 S.E.2d 278 (1971).

Failure to State Claim May Be Asserted
in Responsive Pleading or by Motion.—
When a pleader has failed to state a claim
upon which relief can be granted, his ad-
versary is permitted by section (b)(6) of
this rule to assert this defense either in a
responsive pleading or by motion to dis-
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miss. Forrester v. Garrett, 280 N.C. 117,
184 S.E.2d 858 (1971).

When Motion under Section (b)(6) Can
Be Made.—A motion to dismiss for failure
to state a claim upon which relief may be
granted, under section (b)(6) of this rule
can be made as late as trial upon the
merits. Dale v. Lattimore, 12 -N.C. App.
348, 183 S.E.2d 417 (1971).

A motion under section (b)(6) cannot
be raised for the first time on appeal. Col-
lver v. Bell, 12 N.C. App. 653, 184 S.E.2d
414 (1971); Jones v. Satterfield Dev. Co.,
16 N.C. App. 80, 191 S.E.2d 435 (1972).

Where there has been a trial, a party
cannot on appeal interpose the defense that
the complaint fails to state a claim upon
which relief can be granted. Dale v. Latti-
more, 12 N.C. App. 348, 183 S.E.2d 417
(1971).

Motion under Section (b) (6) Is Modern
Equivalent of Demurrer.—A motion to dis-
miss for failure to state a claim upon which
relief can be granted is the modern equiva-
lent of a demurrer. Sutton v. Duke, 277
N.C. 94, 176 S.E.2d 161 (1970); Green v.
Best, 9 N.C. App. 599, 176 S.E.2d 853
(1970).

Thus, Demurrer Can Be Treated as Mo-
tion under Section (b) (6).—The demurrer
can be treated as a motion to dismiss under
section (b)(6) of this rule, and it can be
considered whether a plaintiff has stated in
his complaint “a claim upon which relief
can be granted.” Green v. Best, 9 N.C. App.
599, 176 S.E.2d 853 (1970).

The trial court did not err in considering
demurrers filed prior to the effective date of
the new Rules of Civil Procedure as mo-
tions under section (b)(6) of this rule
where plaintiff was not taken by surprise
because the grounds stated in the demurrers
were grounds covered by the rule. Hodges
v. Wellons, 9 N.C. App. 152, 175 S.E.2d 690
(1970).

Motion to Dismiss under Section (b) (6)
Performs Same Function as Demurrer. —
The motion to dismiss under section (b)(6)
performs substantially the same function as
the old common-law general demurrer.
Sutton v. Duke, 277 N.C. 94, 176 S.E.2d 161
(1970) ; Forrester v. Garrett, 280 N.C. 177,
184 S.E.2d 858 (1971).

A motion under section (b)(6) ci this
rule performs substantially the same func-
tion as a demurrer for failure to state facts
sufficient to constitute a cause of action.
Hodges v. Wellons, 9 N.C. App. 152, 175
S.E.2d 690 (1970).

And Will Only Be Allowed when De-
murrer Would Have Been Sustained.—The
motion to dismiss will only be allowed
when, under the former practice, a de-
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murrer would have been sustained because
the complaint affirmatively disclosed that
the plaintiff had no cause of action against
the defendant. Sutton v. Duke, 277 N.C.
94, 176 S.E.2d 161 (1970); Forrester wv.
Garrett, 280 N.C. 117, 184 S.E.2d 838
(1971).

Former Procedure as to Demurrer. —
Under former procedure, defendant, by
answering the complaint, did not waive
the right to demur for failure of the com-
plaint to state a cause of action, or for its
statement of a defective cause of action.
Demurrer ore tenus on this ground could
be interposed at any time before final judg-
ment, even in the Supreme Court on ap-
peal. Under the former procedure, the
appellate court could take cognizance of
the complaint’s deficiency ex mero motu.
Dale v. Lattimore, 12 N.C. App. 348, 183
S.E.2d 417 (1971).

The test on a motion to dismiss for fail-
ure to state a claim upon which relief can
be granted is whether the pleading is legally
sufficient. Alltop v. J.C. Penney Co., 10
N.C. App. 692, 179 S.E.2d 885 (1971).

A motion to dismiss is the usual and
proper method of testing the legal suffi-
ciency of the complaint. Sutton v. Duke,
77 N.C. 94, 176 S.E.2d 161 (1970).

Sufficiency of Complaint.—A complaint is
sufficient to withstand a motion to dismiss
where no insurmountable bar to recovery
on the claim alleged appears on the face of
the complaint and where allegations con-
tained therein are sufficient to give a defen-
dant sufficient notice of the nature and
basis of plaintiff's claim to enable him to
answer and prepare for trial. Cassels wv.
Ford Motor Co., 10 N.C. App. 51, 178
S.E.2d 12 (1970); Lewis v. Gastonia Air
Serv., Inc.,, 16 N.C. App. 317, 192 S.E.2d
6 (1972).

Under the “notice theory of pleading” a
statement of claim is adequate if it gives
sufficient notice of the claim asserted to
enable the adverse party to answer and
prepare for trial, to allow for the applica-
tion of the doctrine of res judicata, and to
show the type of case brought. Mere
vagueness or lack of detail is not ground
for a motion to dismiss. Such a deficiency
should be attacked by a motion for a more
definite statement. Redevelopment Comm’n
v. Grimes, 277 N.C. 634, 178 S.E.2d 345
(1971).

It is error to grant defendant’s motion to
dismiss plaintiff's claim where no insur-
mountable bar to recovery appears on the
face of the complaint and the complaint
contains a statement of the claim sufh-
ciently particular to give the court and
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the parties notice of the transactions, oc-
currences, or series of transactions or oc-
currences, intended to be proved. Clouse v.
Chairtown Motors, Inc., 14 N.C. App. 117,
187 S.E.2d 398 (1972).

Claim should not be dismissed unless it
appears that plaintiff is entitled to no relief
under any state of facts which could be
proved in support of the claim. Clouse v.
Chairtown Motors, Inc., 14 N.C. App. 117,
187 S.E.2d 398 (1972).

Concept of “Defective Statement of a
Good Cause of Action” Abolished.—When
Rule 7(c) abolished demurrers and decreed
that pleas “for insufficiency shall not be
used,” it also abolished the concept of “a
defective statement of a good cause of ac-
tion.” Sutton v. Duke, 277 N.C. 94, 176
S.E.2d 161 (1970); Cassels v. Ford Motor
Co., 10 N.C. App. 51, 178 S.E.2d 12 (1970);
Forrester v. Garrett, 280 N.C. 117, 184
S.E.2d 858 (1971).

Thus, Motion to Dismiss May Be Suc-
cessfully Interposed to Defective Claim.—
Generally speaking, the motion to dismiss
under section (b)(6) of this rule may be
successfully interposed to a complaint
which states a defective claim or cause of
action. Sutton v. Duke, 277 N.C. 94, 176
S.E.2d 161 (1970); Cassels v. Ford Motor
Co.,, 10 N.C. App. 51, 178 S.E.2d 12
(1970); Forrester v. Garrett, 280 N.C. 117,
184 S.E.2d 858 (1971).

Section (b)(6) of this rule permits a
motion to dismiss upon the ground that
the complaint states a defective claim or
cause of action. Dale v. Lattimore, 12 N.C.
App. 348, 183 S.E.2d 417 (1971).

But Not to Defective Statement of Good
Claim.—The motion to dismiss under sec-
tion (h)(6) of this rule may not be suc-
cessfully interposed to a complaint which
was formerly labeled a ‘“defective state-
ment of a good cause of action.” For such
complaint, other provisions of this rule,
the rules governing discovery, and the mo-
tion for summary judgment provide pro-
cedures adequate to supply information
not furnished by the complaint. Sutton wv.
Duke, 277 N.C. 94, 176 S.E.2d 161 (1970);
Cassels v. Ford Motor Co., 10 N.C. App.

51, 178 S.E.2d 12 (1970); Forrester v.
Garrett, 280 N.C. 117, 184 S.E.2d 858
(1971).

Section (b)(6) of this rule does not per-
mit a motion to dismiss upon the ground
that the complaint contains a defective
statement of a good cause of action, relief
for that defect being available under other
sections of this rule. Dale v. Lattimore, 12
N.C. App. 348, 183 S.E.2d 417 (1971).

Complaint without Merit May Be Dis-
missed.—A complaint may be dismissed on
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motion filed under section (b)(6) of this
rule if it is clearly without merit; and this
want of merit may consist in an absence of
law to support a claim of the sort made, or
absence of facts sufficient to make a good
claim, or in the disclosure of some fact
which will necessarily defeat the claim.
Hodges v. Wellons, 9 N.C. App. 152, 175
S.E.2d 690 (1970).

A complaint may be dismissed on motion
filed under section (b)(6) where it pleads
facts which will necessarily defeat the
claim. Powell v. County of Haywood, 15
N.C. App. 109, 189 S.E.2d 785 (1972).

But Complaint Meeting Basic Require-
ments of Rule 8, etc., May Not.—If a com-
plaint meets the basic requirements set
forth in Rule 8 and does not show upon
its face that there is an insurmountable
bar to recovery on the claim alleged, it is
not subject to dismissal under section
(b)(6). Patterson v. Weatherspoon, 17
N.C. App. 236, 193 S.E.2d 585 (1972).

Plaintiff without Standing Fails to State
a Claim. — Since a wrongful death action
may be brought only “by the executor,
administrator or collector of the decedent”
under § 28-173, the plaintiff, who was the
adopted daughter of the decedent, could not
maintain the action in her own name, and
therefore it was held that she failed to
state a claim upon which relief could be
granted, and the order dismissing her ac-
tion under this rule was affirmed. Young v.
Marshburn, 10 N.C. App. 729, 180 S.E.2d
43 (1971).

Where a petition requested relief not
authorized by statute, the petition stated a
defective claim in that it requested relief
the court was powerless to grant regard-
less of what facts could be proved; and
thus a motion to dismiss was properly
granted. Forrester v. Garrett, 280 N.C. 117,
184 S.E.2d 858 (1971).

For the purpose of the motion to dismiss,
the well-pleaded material allegations of the
complaint are taken as admitted; but con-
clusions of law or unwarranted deductions
of fact are not admitted. Sutton v. Duke,
277 N.C. 94, 176 S.E.2d 161 (1970).

Motions under sections (b)(6) and (c) of
this rule can be treated as summary judg-
ment motions, the difference being that
under sections (b)(6) and (c) the motion
is decided on the pleadings alone, while
under Rule 56 the court may receive and
consider various kinds of evidence. Kessing
v. National Mtg. Corp., 278 N.C. 523, 180
S.E.2d 823 (1971).

By the provisions of section (b) itself,
matters outside the pleading may be pre-
sented to the court and considered by it
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on a motion to dismiss under section
(b)(6), in which case the motion will be
treated as one for summary judgment
under Rule 56. Smith v. Smith, 17 N.C.
App. 416, 194 S.E.2d 568 (1973).

Denial of Motion under Section (b)(6)
Does Not Prevent Later Summary Judg-
ment.—The denial of a motion to dismiss
for failure to state a claim upon which re-
lief can be granted, which merely challenges
the sufficiency of the complaint, does not
prevent the court’s allowing a subsequent
motion for summary judgment based on
afhidavits outside the complaint. Alltop v.
J.C. Penny Co., 10 N.C. App. 692, 179
S.E.2d 885 (1971).

Remedy for Failure to Join Necessary
Party Is Motion to Dismiss. — Summary
judgment is not a proper remedy for failure
to join a necessary party. Rather a motion
to dismiss for failure to join a necessary
party would be proper. Dildy v. South-
eastern Fire Ins. Co., 13 N.C. App. 66,
185 S.E.2d 272 (1971).

Court First Decides Whether Absent
Party Should Be Joined.—When faced with
a motion under section (b)(7), the court
will decide if the absent party should be
joined as a party. Crosrol Carding Devs,
Inc. v. Gunter & Cooke, Inc., 12 N.C. App.
148, 183 S.E.2d 834 (1971).

If it decides in the affirmative, the court
will order him brought into the action.
Crosrol Carding Devs., Inc. v. Gunter &
Cooke, Inc., 12 N.C. App. 448, 183 S.E.2d

8314 (1971).
Procedure Where Absentee Cannot Be
Joined.— -

If the absentee cannot be joined, the
court must then determine, by balancing
the guiding factors set forth in Rule 19(b),
whether to proceed without him or to dis-
miss the action. Crosrol Carding Devs,,
Inc. v. Gunter & Cooke, Inc., 12 N.C.
App. 448, 183 S.E.2d 834 (1971).

Under section (b)(7) dismissal is appro-
priate where the party ordered joined is
not subject to the court’s jurisdiction.
Crosrol Carding Devs., Inc. v. Gunter &
Cooke, Inc., 12 N.C. App. 448, 183 S.E.2d
834 (1971).

A dismissal under section (b)(7) is not
considered to be on the merits and is with-
out prejudice. Crosrol Carding Devs., Inc.
v. Gunter & Cooke, Inc., 12 N.C. App.
448, 183 S.E.2d 834 (1971).

Dismissal for failure to join a necessary
party or a proper party which the court, in
its discretion, decides should be joined is
not a dismissal on the merits and may not
be with prejudice. Crosrol Carding Devs,
Inc. v. Gunter & Cooke, Inc., 12 N.C. App.
118, 183 S.E.2d 834 (1971).
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Under section (b), every defense, includ-
ing a defense in the nature of the old plea
in abatement, may be raised by responsive
pleading. Lehrer v. Edgecombe Mfg. Co,
13 N.C. App. 412, 185 S.E.2d 727 (1972).

A similar action pending in the courts of
any other jurisdiction will not abate an
action between the same parties in the
North Carolina courts if raised as a de-
fense under section (b). Lehrer v. Edge-
combe Mfg. Co., 13 N.C. App. 412, 185
S.E.2d 727 (1972).

But Court in Second Forum May Stay or
Continue Action.—A prior action pending
outside the jurisdiction, if raised as a de-
fense under section (b), is not grounds for
the abatement of an action begun in the
courts of the state in question, but this
does not preclude the court in the second
form from staying or continuing the
progress of the second action pending de-
termination of the first. Such a stay or
continuance is discretionary and not a
matter of right. Lehrer v. Edgecombe Mfg.
Co.,, 13 N.C. App. 412, 185 S.E.2d 727
(1972).

Appellate Consideration of Motion for
Judgment on Pleadings. — Defendant’s
motion for judgment on the pleadings was
passed upon by the appellate court in light
of the evidence presented at the trial and
the amendment to the complaint which
was allowed by the trial court. Mills wv.
Koscot Interplanetary, Inc., 13 N.C. App.
681, 187 S.E.2d 372 (1972).

Section (f) requires that a motion to
strike be made before responding to a
pleading. Clouse v. Chairtown Motors,
Inc, 14 N.C. App. 117, 187 S.E.2d 398
(1972).

Applied in Haddock v. Lassiter, 8 N.C.
App. 243, 174 S.E.2d 50 (1970); Motyka v.
Nappier, 9 N.C. App. 579, 176 S.E.2d 858
(1970); Nat Harrison Associates v. North
Carolina State Ports Authority, 280 N.C.
251, 185 S.E.2d 793 (1972); Long v. Coble,
11 N.C. App. 624, 182 S.E.2d 234 (1971);
Yancey v. Watkins, 12 N.C. App. 140, 182
S.E.2d 605 (1971); Evans v. Rose, 12 N.C.
App. 165, 182 S.E.2d 591 (1971); Barker v.
Hicks, 12 N.C. App. 407, 183 S.E.2d 431
(1971); Jaynes v. Lawing, 12 N.C. App.
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682, 184 S.E.2d 373 (1971); Huggins v.
Dement, 13 N.C. App. 673, 187 S.E.2d 412
(1972); FCX, Inc. v. Bailey, 14 N.C. App.
149, 187 S.E.2d 381 (1972); Oliver v. Ernul,
14 N.C. App. 540, 188 S.E.2d 679 (1972);:
Crotts v. Camel Pawn Shop, Inc.,, 16 N.C.
App. 392, 192 S.E.2d 55 (1972); Roth v.
Parsons, 16 N.C. App. 646, 192 S.E.2d 659
(1972) ; Merchants Distrib., Inc. v. Hutch-
inson, 16 N.C. App. 655, 193 S.E.2d 436
(1972); Gray v. Gray, 16 N.C. App. 730,
193 S.E.2d 492 (1972); Brantley v. Dun-
stan, 17 N.C. App. 19, 193 S.E.2d 423
(1972); Real Estate Exch. & Investors,
Inc. v. Tongue, 17 N.C. App. 575, 194
S.E.2d 873 (1973); Hubbard v. Lumley,
17 N.C. App. 649, 195 S.E.2d 330 (1973);
Clouse v. Chairtown Motors, Inc., 17 N.C.
App. 669, 195 S.E.2d 327 (1973).

Stated in Smith v. County of Mecklen-
burg, 280 N.C. 497, 187 S.E.2d 67 (1972);
Mitchell v. Mitchell, 12 N.C. App. 54, 182
S.E.2d 627 (1971).

Cited in In re Estate of Davis, 7 N.C.
App. 697, 173 S.E.2d 620 (1970); Davis v.
Iredell County, 9 N.C. App. 381, 176 S.E.2d
361 (1970): Robbins v. Bowman, 9 N.C.
App. 416, 176 S.E.2d 346 (1970); North
Carolina Monroe Constr. Co. v. Guilford
County Bd. of Educ., 278 N.C. 633, 180
S.E.2d 818 (1971); Robinson v. McAdams,
11 N.C. App. 105, 180 S.E.2d 399 (1971):
Hill v. Hill, 11 N.C. App. 1, 180 S.E.2d 424
(1971): North Carolina State Highway
Comm’'n v. Farm Equip. Co., 281 N.C. 459,
189 S.E.2d 272 (1972): Appalachian South,
Inc. v. Construction Mtg. Corp., 11 N.C.
App. 651, 182 S.E.2d 15 (1971): Lane v.
Faust, 11 N.C. App. 717, 182 S.E.2d 281
(1971): Galligan v. Smith, 14 N.C. App.
290. 188 S.F.2d 31 (1972); Baxter v. Jones,
14 N.C. App. 296, 188 S.E.2d 622 (1972):
Town of Rutherfordton,

Reeves Bros. v.
15 N.C. App. 385, 190 S.E.2d 345 (1972);
Reeves Bros. v. Town of Rutherfordton.

982 N.C. 559, 194 S.E.2d 129 (1973); Har-
gett v. Gastonia Air Serv., Inc, 16 N.C.
App. 321, 192 S.E.2d 95 (1972); Turner v.
Weber, 16 N.C. App. 574, 192 S.E.2d 601
(1972): Bell v. Traders & Mechanics Ins.
Co., 16 N.C. App. 591. 192 S.E.2d 711

(1972).

Rule 13. Counterclaim and crossclaim.

Editor’s Note.—
For note on relation back of barred

counterclaims under Rule 13(f), see 49
N.C.L. Rev. 134 (1970).
Applied in Mann v. Virginia Dare

Transp. Co., 17 N.C. App. 256, 194 S.E.2d
164 (1973).

Cited in Ingram v. Nationwide Mut. Ins.
Co., 5 N.C. App. 255, 168 S.E.2d 224
(1969); Merchants Distrib., Inc. v. Hutch-
inson, 16 N.C. App. 655. 193 S.E.2d 436

(1972).
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Rule 14. Third-party practice.

Editor’s Note.—

For article on waiver of defense clauses
in consumer contracts, see 48 N.C.L. Rev.
545 (1970). For article on the legislative
changes to the new Rules of Civil Proce-
dure, see 6 Wake Forest Intra. L. Rev. 267
(1970).

§ 1A-1, Rule 15

Applied in Millsaps v. Wilkes Contract-
ing Co., 14 N.C. App. 321, 188 S.E.2d 663
(1972).

Cited in Ingram v. Nationwide Mut. Ins.
Co., 5 N.C. App. 255, 168 S.E.2d 224 (1969);
Abdella v. Stringfellow, 8 N.C. App. 480,
174 S.E.2d 661 (1970).

Rule 15. Amended and supplemental pleadings.

Editor’'s Note.—

For note on specificity in pleading under
North Carolina Rule 8(a) (1), see 48 N.C.L.
Rev. 636 (1970). For note on relation back
of barred counterclaims under Rule 13(f),
see 49 N.C.L. Rev. 134 (1970).

This rule reflects the general policy of
proceeding to the merits of an action. John-
son v. Johnson, 14 N.C. App. 40, 187 S.E.2d
420 (1972).

The rules achieve their purpose of insur-
ing a speedy trial on the merits of a case
by providing for and encouraging liberal
amendments to conform pleadings and evi-
dence under section (a), by pretrial order
under Rule 16, during and after reception
of evidence under section (b), and after
entry of judgment under section (b) and
Rules 59 and 60. Such amendments are
made upon motion and with leave of court,
by express consent, and by implied consent,
Roberts v. William N. & Kate B. Reyn-
olds Mem. Park, 281 N.C. 48, 187 S.E.2d
721 (1972).

Absent Amendment, Trial Must Proceed
within Issues Raised by Pleadings.—Under
these rules the trial must proceed within
the issues raised by the broad pleadings
unless the pleadings are amended. Roberts
v. William N. & Kate B. Reynolds Mem.
Park, 281 N.C. 48, 187 S.E.2d 721 (1972).

But the thrust of this rule seems to de-
stroy the former strict code doctrine of
variance by allowing issues to be raised by
liberal amendments to pleadings and, in
some cases, by the evidence. Roberts v.
William N. & Kate B. Reynolds Mem.
Park, 281 N.C. 48, 187 S.E.2d 721 (1972).

The filing of a reply is not an amendment
to the pleadings. Johnson v. Johnson, 14
N.C. App. 40, 187 S.E.2d 420 (1972).

Amendments should always be freely
allowed unless some material prejudice is
demonstrated, for it is the essence of the
rules that decisions be had on the merits
and not avoided on the basis of mere
technicalities. Mangum v. Surles, 281 N.C.
91, 187 S.E.2d 697 (1972).

No Prejudice in Denial of Motion Absent
Evidence Supporting Proposed Amend-
ment.—Under this rule a plaintiff cannot
be prejudiced by the court’s denial of the
formal motion to amend the complaint

where there is no evidence tending to sup-
port the allegations in the proposed amend-
ment to the complaint. Mangum v. Surles,
12 N.C. App. 547, 183 S.E.2d 839 (1971).

Burden of Party Objecting to Amend-
ment.—The party objecting to an amend-
ment has the burden to specify the grounds
of objection and to satisfy the court that
he will be prejudiced by the admission of
the evidence or by litigation of the issues
raised by the evidence. The objecting
party must meet these requirements in
order to avoid “litigation by consent” or
allowance of motion to amend. Roberts v.
William N. & Kate B. Reynolds Mem.
Park, 281 N.C. 48, 187 S.E.2d 721 (1972).

The judge, etc.——

The trial court has broad discretion in
permitting or denying amendments. Hel-
son’s Premiums & Gifts, Inc. v. Duncan, 9
N.C. App. 653, 177 S.E.2d 428 (1970);
Galligan v. Smith, 14 N.C. App. 220, 188
S.E.2d 31 (1972).

A motion for leave to file an amended
complaint is addressed to the discretion of
the trial court. Flores v. Caldwell, 14 N.C.
App. 144, 187 S.E.2d 377 (1972).

A motion to amend the pleadings~is
addressed to the discretion of the trial
judge, and is not reviewable on appeal in
the absence of a showing of an abuse of
discretion. Mangum v. Surles, 12 N.C.
App. 547, 183 S.E.2d 839 (1971).

In a motion to amend addressed to the
sound discretion of the trial judge, the
trial court has broad discretion in permit-
ting or denying amendments. Markham v.
Johnson, 15 N.C. App. 139, 189 S.E.2d 588
(1972).

Judge May Not Strike Motion Already
Allowed by Another Judge.—When one
judge allows a motion to amend a pleading
in his discretion and the amendment is
made in accordance with the authority
granted, a second judge may not strike it
on the ground that the first erred in allow-
ing it. He is under the necessity of ob-
serving the terms of the judgment allow-
ing the party to amend. Calloway v. Ford
Motor Co., 281 N.C. 496, 189 S.E.2d 484
(1972).

Nor, Absent Changed Conditions, Allow
Motion Already Denied.—When one su-
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perior court judge, in the exercise of his
discretion, has made an order denying a
motion to amend, absent changed condi-
tions, another superior court judge may not
thereafter allow the motion. Calloway v.
Ford Motor Co., 281 N.C. 496, 189 S.E.2d
484 (1972).

But Previous Denial Does Not Bar Later
Motion to Another Judge.—When a judge
in his discretion denies a motion to amend
pleadings, or for a bill of particulars, his
order of denial is no bar to a subsequent
motion or application for the same relief to
another judge. Calloway v. Ford Motor
Co., 281 N.C. 496, 189 S.E.2d 484 (1972).

The court in its discretion, etc.—

The trial judge does not commit error in
permitting defendants to amend their an-
swer to conform to the evidence after the
evidence on both sides is in and after the
parties have argued the case to the jury.
Reid v. Consolidated Bus Lines, 16 N.C.
App. 186, 191 S.E.2d 247 (1972).

Section (b) of this rule is essentially a
verbatim copy of federal Rule 15(b); so
federal decisions interpreting this rule are
apposite. Mangum v. Surles, 281 N.C. 91,
187 S.E.2d 697 (1972).

Section (b) was enacted to eliminate
waste, delay, and injustice which some-
times resulted from belated confrontations
between insufficient allegations and plenary
proof. Mangum v. Surles, 281 N.C. 91, 187
S.E.2d 697 (1972).

The pleadings are regarded as amended
to conform to the proof even though the
defaulting pleader makes no formal mo-
tion to amend. Mangum v. Surles, 281
N.C. 91, 187 S.E.2d 697 (1972).

The effect of this rule is to allow amend-
ment by implied consent to change the
legal theory of the cause of action so long
as the opposing party has not been preju-
diced in presenting his case, ie., where he
had a fair opportunity to defend his case.
Roberts v. William N. & Kate B. Reynolds
Mem. Park, 281 N.C. 48, 187 S.E.2d 721
(1972).

A party who fails to object to evidence
is initially presumed to have given implied
consent by silence. He can avoid this only
by satisfying the court that under the cir-
cumstances, his consent to having certain
issues considered by the trier of fact
should not be implied from his failure to
object to particular evidence. Mangum v.
Surles, 281 N.C. 91, 187 S.E.2d 697 (1972).

Under section (b) the rule of “litigation
by consent” is applied when no objection
is made on the specific ground that the
evidence offered is not within the issues
raised by the pleadings. In such case the
rule amends the pleadings to conform to
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the evidence and allows any issue raised by
the evidence to go to the jury. Roberts v.
William N. & Kate B. Reynolds Mem.
Park, 281 N.C. 48, 187 S.E.2d 721 (1972).

Where no objection is made to evidence
on the ground that it is outside the issues
raised by the pleadings, the issue raised
by the evidence is nevertheless before the
trial court for determination. Mangum v.
Surles, 281 N.C. 91, 187 S.E.2d 697 (1972).

In an action to recover for injuries sus-
tained when a golf cart plaintiff had rented
from defendants rolled backwards down a
hill and overturned while being operated
by plaintiff, wherein plaintiff alleged that
defendants were negligent in failing to
warn him of defective brakes on the golf
cart, the pleadings were amended by im-
plied consent to conform to the evidence
and broaden the issue of negligence so that
the jury could consider whether defen-
dants breached a duty to plaintiff by fur-
nishing a golf cart which they knew had
no brakes on it when going backwards,
where defendants failed to object to plain-
tiff'’s testimony outside the pleadings that
the individual defendant told him at the
accident scene that defendants’ golf carts
had no brakes on them while going back-
wards. Roberts v. William N. & Kate B.
Revnolds Mem. Park, 281 N.C. 48, 187
S.E.2d 721 (1972).

Where, in an action to set aside a deed,
plaintiff introduced evidence not supported
by the pleadings that defendants fraud-
ulently induced her to sign the deed by
representing the instrument to be a note,
and defendants failed to object to such evi-
dence on the ground that it was outside
the issues raised by the pleadings, plaintiff
was entitled as a matter of law to have
the issue of fraud submitted to the jury and
to amend her complaint to conform her
pleadings to the evidence. Magnum v.
Surles, 281 N.C. 91, 187 S.E.2d 697 (1972).

Where the record disclosed that the case
was tried as though the statute of frauds
was properly pleaded, section (b) of this
rule applied and the appeal was treated as
though the statute of frauds was properly
pleaded. Bercegeay v. Surfside Realty Co.,
16 N.C. App. 718, 193 S.E.2d 356 (1972).

Better Practice Is Motion for Leave to
Amend.—Better practice dictates that even
where pleadings are deemed amended un-
der the theory of litigation by consent, the
party receiving the benefit of the rule
should move for leave of court to amend,
so that the pleadings will actually reflect
the theory of recovery. Roberts v. William
N. & Kate B. Reynolds Mem. Park, 281
N.C. 48, 187 S.E.2d 721 (1972).

But failure to make the amendment will
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not jeopardize a verdict or judgment based
upon competent evidence. If an amendment
to conform the pleadings to the proof
should have been made in order to sup-
port the judgment, the appellate court will
presume it to have been made. Mangum
v. Surles, 281 N.C. 91, 187 S.E.2d 697
(1972).

Where an issue not raised by the plead-
ings has been tried by express or implied
consent, answered by the jury or the judge,
and the judgment rendered on the verdict
has been affirmed on appeal, the failure to
amend should not, and does not, affect the
results of the trial which has been had up-
on the merits. Mangum v. Surles, 281
N.C. 91, 187 S.E.2d 697 (1972).

The distinction between supplemental
pleadings and amendments is that supple-
mental pleadings relate to occurrences,
transactions and events which may have
happened since the date of the pleadings
sought to be supplemented; whereas,
amendments relate to occurrences, transac-
tions and events that could have been, but
for some reason were not, alleged in the
pleadings sought to be amended. Williams
v. Rutherford Freight Lines, 10 N.C. App.
384, 179 S.E.2d 319 (1971).

Relation Back of Supplementary Plead-
ings.—There can be no relation back of
supplementary pleadings where at the time
the suits were instituted no actionable
damages existed, nor did the claims al-
leged become actionable within the time
provided by statute for the instituting of
suits in slander actions. Williams v. Ruther-
ford Freight Lines, 10 N.C. App. 384, 179
S.E.2d 319 (1971).

The case law is not clearly developed on
the extent to which a supplemental com-
plaint will be held to relate back for stat-
ute of limitations purposes. Williams v.
Rutherford Freight Lines, 10 N.C. App.
384, 179 S.E.2d 319 (1971).

Amendment Should Actually Be Made
Where Retrial Is Ordered.—When a re-
trial is ordered for failure to submit the
issues raised by the evidence but not by
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the pleadings, failure of the court to allow
an amendment in order to conform the
pleadings to the proof, or when a dismissal
or directed verdict is erroneously entered
upon the ground of a fatal variance be-
tween allegation and proof, orderly pro-
cedure, compliance with Rule 9(b), and
and good technique require that the amend-
ment actually be made. Mangum v. Surles,
281 N.C. 91, 187 S.E.2d 697 (1972).

Amendment of Pleadings to Conform to
Evidence Admitted over Objection.—This
rule permits amendment of pleadings to
conform to the evidence even where the
evidence is admitted over objection. John-
son v. Johnson, 14 N.C. App. 40, 187 S.E.2d
420 (1972).

Even when the evidence is objected to on
the ground that it is not within the issuc
raised by the pleadings, the court will
freely allow amendments to present the
merits of the case when the objecting party
fails to satisfy the court that he would be
prejudiced in the trial on its merits. Rob-
erts v. William N. & Kate B. Reynolds
Mem. Park, 281 N.C. 48, 187 S.E.2d 721
(1972).

Applied in Performance Motors Inc. v.
Allen, 280 N.C. 385, 186 S.E.2d 161 (1972);
Williams v. Nationwide Ins. Co., 12 N.C.
App. 131, 182 S.E.2d 653 (1971); Southwire
Co. v. Long Mfg. Co., 12 N.C. App. 335,
183 S.E.2d 253 (1971); Clary v. Nivens, 12
N.C. App. 690, 184 S.E.2d 374 (1971);
Davis v. Connell, 14 N.C. App. 23, 187
S.E.2d 360 (1972); McNamara v. Kerr-
McGee Chem. Corp. 328 F. Supp. 1058
(E.D.N.C. 1971); Merchants Distrib., Inc.
v. Hutchinson, 16 N.C. App. 655,193
S.E.2d 436 (1972); Windfield Corp. v. Mc-
Callum Inspection Co. 18 N.C. App. 168,
196 S.E.2d 607 (1973).

Quoted in Rea v. Hardware Mut. Cas.
Co.,, 15 N.C. App. 620, 190 S.E.2d 708
(1972).

Cited in Magnolia Apts., Inc. v. Hanes,
8 N.C. App. 394, 174 S.E.2d 828 (1970);
Spartan Leasing, Inc. v. Brown, 14 N.C.
App. 383, 188 S.E.2d 574 (1972).

Rule 16. Pretrial procedure; formulating issues.

The rules achieve their purpose of in-
suring a speedy trial on the merits of a
case by providing for and encouraging lib-
eral amendments to conform pleadings and
evidence under Rule 15(a), by pretrial
order under this rule, during and after re-
ception of evidence under Rule 15(b), and
after entry of judgment under Rules 15(b),
59 and 60. Such amendments are made up-

on motion and with leave of court, by
express consent, and by implied consent.
Roberts v. William N. & Kate B. Reynolds
Mem. Park, 281 N.C. 48, 187 S.E.2d 721
(1972).

Applied in Page v. Sloan, 12 N.C. App.
433, 183 S.E.2d 813 (1971).

Cited in Fisher v. Jones, 15 N.C. App.
737, 190 S.E.2d 663 (1972).
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ARTICLE 4.
Parties.
Rule 17. Parties plaintiff and defendant; capacity.

(¢) Guardian ad litem for infants, insane or incompetent persons; appointment
procedure—When a guardian ad litem is appointed to represent an infant or
insane or incompetent person, he must be appointed as follows:

(1) When an infant or insane or incompetent person is plaintiff, the appoint-
ment shall be made at any time prior to or at the time of the commence-
ment of the action, upon the written application of any relative or
friend of said infant or insane or incompetent person or by the court
on its own motion.

(2) When an infant is defendant and service under Rule 4(j) (1)a is made
upon him the appointment may be made upon the written application
of any relative or friend of said infant, or, if no such application is
made within 10 days after service of summons, upon the written ap-
plication of any other party to the action or, at any time by the court
on its own motion.

(3) When an infant or insane or incompetent person is defendant and ser-
vice can be made upon him only by publication, the appointment may
be made upon the written application of any relative or friend of said
infant, or upon the written application of any other party to the action,
or by the court on its own motion, before completion of publication,
whereupon service of the summons with copy of the complaint shall
be made forthwith upon said guardian so appointed requiring him to
make defense at the same time that the defendant is required to make
defense in the notice of publication.

(4) When an insane or incompetent person is defendant and service by pub-
lication is not required, the appointment may be made upon the written
application of any relative or friend of said defendant, or upon the
written application of any other party to the action, or by the court on
its own motion, prior to or at the time of the commencement of the
action, and service upon the insane or incompetent defendant may
thereupon be dispensed with by order of the court making such appoint-

ment.
(1971, c. 1156, ss. 3, 4.)

Editor’s Note.—

The 1971 amendment deleted “or Rule
4(j)(1)b” following “Rule 4(j)(1)a” in
subsection (2) of section (c¢). The amend-
ment also deleted “at any time after the
ﬁ!ing of the affidavit required by Rule 4
(J)(1)c and” following ‘“on its own mo-
tion” in subsection (3) of section (c).

As the rest of this rule was not changed
by the amendment, only section (c) is set
out,

For note on requirement of notice for
appointment of guardians ad litem and next
friends, see 48 N.C.L. Rev. 92 (1969). For
article on the legislative changes to the new
Rules of Civil Procedure, see 6 Wake
Forest Intra. I.. Rev. 267 (1970).

Section (a) of this rule is identical to
federal Rule 17(a). Crosrol Carding Devs.,
Inc. v. Gunter & Cooke, Inc., 12 N.C. App.
448, 183 S.E.2d 834 (1971).

Infants and persons non compos mentis
are peculiarly entitled to the protection of
the court. Rutledge v. Rutledge, 16 N.C.
App. 427, 127 S.E.2d 163 (1971).

A principal means for extending this pro-
tection is by appointment of a guardian or,
where appropriate, a guardian ad litem.
Rutledge v. Rutledge, 10 N.C. App. 427, 127
S.E.2d 163 (1971).

Former Practice Changed.—The practice
which formerly prevailed in this State, that
an infant plaintiff appeared by his next
friend, has been changed. Sadler v. Purser,
12 N.C. App. 206, 182 S.E.2d 850 (1971).

Now Infant or Incompetent Plaintiff
Must Appear by Guardian.—Now in actions
or special proceedings when any of the
parties plaintiff are infants or incompetent
persons, they must appear by general or
testamentary guardian, if they have any
within the State, or by duly appointed
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guardian ad litem. Sadler v. Purser, 12
N.C. App. 206. 182 S.E.2d 850 (1971).

The change effected is more than a mere
change in nomenclature, since substantial
differences have been recognized between
the powers and duties of a next friend and
those of a duly appointed guardian ad
litem. Sadler v. Purser, 12 N.C. App. 206,
182 S.E.2d 850 (1971).

This rule makes no reference to a “next
friend,” but provides for the appointment of
a guardian or guardian ad litem for infants
and incompetents who are parties, whether
plaintiff or defendant, in any civil action.
Rutledge v. Rutledge, 10 N.C. App. 427, 179
S.E.2d 163 (1971).

It is ordinarily desirable that an incom-
petent’s litigation be conducted by a gen-
eral guardian, who, being in control of his
ward's affairs. can relate the effect of the
litigation to the incompetent’s entire estate.
Hagins v. Redevelopment Comm’n, 275
N.C. 90, 165 S.E.2d 190 (1969).

Jurisdiction of Court to Appoint Guard-

ian ad Litem for Adult Plaintiff. —An adult
plaintif who is not an idiot or lunatic
must be non compos mentis before the

court has jurisdiction to appoint a guardian
ad litem for him. Hagins v. Redevelopment
Comm'n, 275 N.C. 90, 165 S.E.2d 490
(1969).

Where a party in a civil action has been
judicially determined or is conceded to be
mentally incompetent, the law is clear; he
must be represented by a guardian or
guardian ad litem. Rutledge v. Rutledge, 10
N.C. App. 427, 179 S.E.2d 163 (1971).

[f a defendant in a civil action is non
compos mentis, he must defend by general
or testamentary guardian if he has one
within the State, otherwise by guardian ad
litem to be appointed by the court. Rutledge
v. Rutledge, 10 N.C. App. 427, 179 S.E.2d
163 (1971).

Either party, or the court upon its own
motion, may initiate proceedings for the ap-
pointment of a guardian ad litem before any
hearing on the merits. Rutledge v.
Rutledge, 10 N.C. App. 427, 179 S.E.2d 163
(1971).

The court may not quash the service on
an incompetent. Rutledge v. Rutledge, 10
N.C. App. 427, 179 S.E.2d 163 (1971).

But the court should see to it that an
incompetent is properly represented before
any action is taken which is detrimental to
his interests. Rutledge v. Rutledge, 10 N.C.
App. 427, 179 S.E.2d 163 (1971).

Judge Must Determine Question of Com-
petency Before Proceeding with Trial.—If
in the course of the trial of a civil action or
proceeding, circumstances are brought to
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the attention of the trial judge which raise
a substantial question as to whether a party
litigant, who is not already represented by a
guardian, is non compos mentis, it is the
duty of the trial judge to see that proper
determination of this question is made
before proceeding further with-the trial in
any way which might prejudice the rights
of such party. Rutledge v. Rutledge, 10
N.C. App. 427, 179 S.E.2d 163 (1971).

The trial court committed error in pro-
ceeding into a hearing on the merits, where
the evidence bearing on the question of de-
fendant’'s competency was at least sufficient
to require the court to conduct a voir dire
examination into the matter, preferably
with the defendant present in person so that
the court could observe him. Rutledge v.
Rutledge, 10 N.C. App. 427, 179 S.E.2d 163
(1971).

Where circumstances arise in the course
of a trial which bring into question the
competence of a litigant, it is the duty of
the trial judge to determine this question
before proceeding. Williams v. Williams,
13 N.C. App. 468, 186 S.E.2d 210 (1972).

Judge Determines Whether Circum-
stances Raise Substantial Question as to
Competency.—\Whether the circumstances
which are brought to the attention of the
trial judge are sufficient to raise a sub-
stantial question as to the party’s com-
petency is a matter to be initially deter-
mined in the sound discretion of the trial
judge. Rutledge v. Rutledge, 10 N.C. App.
427, 179 S.E.2d 163 (1971).

In making this initial determination,
normally a voir dire examination should be
conducted. Rutledge v. Rutledge, 10 N.C.
App. 427, 179 S.E.2d 163 (1971).

Where practicable, it is preferable that
the party whose competency is questioned
be present in person at the voir dire ex-
amination before the court. Rutledge wv.
Rutledge, 10 N.C. App. 427, 179 S.E.2d 163
(1971).

If the evidence at the voir dire examina-
tion is conflicting, the trial judge should
make findings of facts as the basis for his
determination as to whether any substantial
question of competency is raised. Rutledge
v. Rutledge, 10 N.C. App. 427, 179 S.E.2d
163 (1971).

Judge May Appoint Guardian ad Litem
where Party Does Not Deny Incompe-
tency.—If, at the time appointed for the
hearing, the party does not deny the al-
legation that he is incompetent, and the
judge is satisfied that the application is
made in good faith, and that the party is
non compos mentis, the judge may proceed
to appoint a guardian ad litem to act for
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him. Rutledge v. Rutledge, 10 N.C. App.
427, 179 S.E.2d 163 (1971).

But Party Asserting Competency Is En-
titled to Have Issue Determined as Pro-
vided in § 35-2.—If, at the time appointed
for the hearing. the party asserts his compe-
tency, he is entitled to have the issue de-
termined as provided in § 35-2. Rutledge v.
Rutledge, 10 N.C. App. 127, 179 S.E.2d 163
(1971).

Such Party Is Entitled to Notice and Op-
portunity to Be Heard. — When a party's
lack of mental capacity is asserted and
denied—and he has not previously been
adjudicated incompetent to manage his af-
fairs—-he is entitled to notice and an op-
portunity to be heard before the judge can
appoint a guardian ad litem for him. Hagins
v. Redevelopment Comm'n, 275 N.C. 90, 165
S.E.2d 190 (1969).

Normally, a litigant has a fundamental
right to select the attorney who will
represent him in his lawsuit, to conduct his
litigation according to his own judgment
and inclhnation, and- if the case is to be
compromised—to have it settled upon terms
which are satisfactory to him. If this right
is taken from him upon a factual finding
which he disputes, fundamental fairness and
the constitutional requirements of due
process require that he given an op-
portunity to defend and he heard. Hagins
v. Redevelopment Comm'n, 275 N.C. 90.
165 S.I5.2d 400 (1969),

If the trial judge determines after voir
dire examination that a substantial question
as to the party’s competency is raised, no-
tice and opportunity to he heard must then
be given the party for whom appointment
of a guardian is proposed. Rutledge v,
Rutledge, 10 N.C. App. 127, 179 S.E.2d 163
(1971).

A person for whom a gnardian ad litem
1s proposed is entitled to notice as in case
of an inquisition of lunacy under § 335-2.
Rutledge v. Rutledge, 10 N.C. App. 427,
179 S.E.2d 163 (1971).

The trial court properly denied the mo-
tion for appointment of a guardian for the
defendant, since no notice of such motion
had been given to the defendant. Rutledge
v. Rutledge, 10 N.C. App. 127, 179 S.E.2d
163 (1971).

And Appointment Made without Notice
and Opportunity to Be Heard Is Void. —
Where the plaintiff had neither notice that
her competency to manage her affairs was
challenged nor an opportunity to be heard
on the issue, the order appointing a guard-
ian ad litem was void and his settlements
of her actions, notwithstanding they were
approved by the court, were not binding

1

he
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upon her. Hagins v. Redevelopment
Comm'™n, 275 N.C. 90, 165 S.E.2d 490

(1969).

Time for Notice.—Secction 35-2 does not
specify the time for notice but, by analogy
to Rule 6(d) of the Rules of Civil Proce-
dure, five days’ notice would be appropriate
unless the court, for good cause, should
prescribe a shorter period. Rutledge v.
Rutledge, 10 N.C. App. 427, 179 S.E.2d 163
(1971).

Test of Incompetency.-—While there are
varving degrees of mental inadequacy, the
law will not (and should not) deprive a
person of the control of his lawsuit or his
property unless he is “incompetent from
want of understanding to manage his own
affairs.” This the criterion fixed by §
35-2, and the word “affairs™ encompasses a
person’s entire property and business—not
just one transaction or one piece of prop-
erty to which he may have a unique attach-

1s

ment. Hagins v. Redevelopment Comm'n,

275 N.C. 90, 165 S.E.2d 490 (1969).
There is no completely satisfactory

definition of the phrase in § 33-2, “incompe-

tent from want of understanding to manage
his own affairs.” Hagins v. Redevelopment
Comm’'n, N.C. 90, 165 S.E.2d 490
(1969).

The facts 1n every case will be different
and competency or incompetency will de-
pend upon the individual's “gencral frame
and habit of mind.” Hagins v. Redevelop-
ment Comm’n 275 N.C. 00, 165 S.E.2d 490
(1969).

Under § 35-2, if a person’s mental condi-
tion is such that he is incapable of transact-
ing the ordinary husiness involved in tak-
ing care of his property, if he is incapable
of exercising rational judgment and weigh-
ing the consequences of his acts upon him-
self, his family, his property and estate, he
is incompetent to manage his affairs. On the
other hand, if he understands what is re-
quired for the management of his ordinary
business affairs and is able to perform
those acts with reasonable continuity, if he
comprehends the effect of what he does,
and can exercise his own will, he is not
lacking in understanding within the mean-
ing of the law, and he cannot be deprived of
the control of his litigation or property.
Hagins v. Redevelopment Comm’'n, 275
N.C. 90, 165 S.E.2d 490 (1969).

Incompetency to administer one’s prop-
erty depends upon the general frame and
habit of mind, and not upon specific actions,
such as may be reflected by eccentricities,
prejudices, or the holding of particular
heliefs. Hagins v. Redevelopment Comm’n,
275 N.C. 90, 165 S.E.2d 490 (1969).

B ol
..)a.)
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To authorize the appointment of a guard-
ian ad litem, it is not enough to show that
another might manage a man’s property
more wisely or efficiently than he himself.
Hagins v. Redevelopment Comm’n, 275
N.C. 90, 165 S.E.2d 490 (1969).

Mere weakness of mind will not be suf-
ficient to put a person among those who are
incompetent to manage their own affairs.
Hagins v. Redevelopment Comm’n, 275
N.C. 90, 165 S.E.2d 490 (1969).

The power, etc.—

A guardian ad litem has no authority to
receive money or administer the litigant’s
property. His powers are coterminous with
the beginning and end of the litigation in
which he is appointed. Hagins v. Re-
development Comm’n, 275 N.C. 90, 165
S.E.2d 490 (1969).

When Inquisition, etc.—

An inquisition is not always a condition
precedent for the appointment of a guard-
ian ad litem. In an emergency, when it is
necessary, pendente lite, to safeguard the
property of a person non compos mentis
whose incompetency has not been adjudi-
cated, the protection of the court may be
invoked in his behalf by one acting as
guardian ad litem. Hagins v. Redevelop-
ment Comm’n, 275 N.C. 90, 165 S.E.2d 490
(1969).

Third-Party Beneficiary. — Whether a
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third-party beneficiary has a right of ac-
tion depends upon the substantive law.
The result is that if by the substantive law
the beneficiary has a right of action, the
beneficiary may sue, and the party with
whom or in whose name the contract was
made may also sue and need not join the
beneficiary. Crosrol Carding Devs., Inc. v.
Gunter & Cooke, Inc., 12 N.C. App. 448,
183 S.E.2d 834 (1971).

A third-party beneficiary to a contract is
entitled to maintain an action for its breach,
but this rule is not applicable where the
contract is not made for the direct benefit
of the third party and any benefit accru-
ing to him is merely incidental. Crosrol
Carding Devs.,, Inc. v. Gunter & Cooke,
Inc.,, 12 N.C. App. 448, 183 S.E.2d 834
(1971).

Ratification of Commencement of Action.
—Where counsel for the employer and his
insurance carrier participated in the action
as counsel for the plaintiff, that was a rati-
fication of the commencement of the ac-
tion within a reasonable time after the
motion of dismissal was made. Long v.
Coble, 11 N.C. App. 624, 182 S.E.2d 234
(1971).

Applied in McNamara v. Kerr-McGee
Chem. Corp., 328 F. Supp. 1058 (E.D.N.C.
1971).

Rule 18. Joinder of claims and remedies.

Editor’s Note.—

For article on the legislative changes to
the new Rules of Civil Procedure, see 6
Wake Forest Intra. I.. Rev. 267 (1970).

~

Applied in Wickes Corp. v. Hodge, 7
N.C. App. 529, 172 S.E.2d 890 (1970).

Rule 19. Necessary joinder of parties.

Sections (a) and (b) make no substan-
tive change in the rules relating to joinder
of parties as formerly existed. Crosrol
Carding Devs., Inc. v. Gunter & Cooke,
Inc,, 12 N.C. App. 448, 183 S.E.2d 834
(1971).

This rule makes no change in the cate-
gorizing of parties as necessary, proper
and formal, or in the underlying principles
upon which the categories have been based.
Crosrol Carding Devs,, Inc. v. Gunter &
Cooke, Inc., 12 N.C. App. 448, 183 S.E.2d
834 (1971).

A sound criterion for deciding whether
particular persons must be joined in litiga-
tion between others appears in the defini-
tion of necessary parties as those persons
who have rights which must be ascertained
and settled before the rights of the parties
to the suit can be determined. Wall wv.
Sneed, 13 N.C. App. 719, 187 S.E.2d 454
(1972).

Necessary parties must be joined in an
action. Crosrol Carding Devs.,, Inc. v.
Gunter & Cooke, Inc, 12 N.C. App. 448,
185 S.E.2d 834 (1971).

Proper parties may be joined. Crosrol
Carding Devs,, Inc. v. Gunter & Cooke,
Inc.,, 12 N.C. App. 448, 183 S.E.2d 834
(1971).

Whether proper parties will be ordered
joined rests within the sound discretion
of the trial court. Crosrol Carding Devs,,
Inc. v. Gunter & Cooke, Inc., 12 N.C. App.
448, 183 S.E.2d 834 (1971).

Necessary Parties.—

In accord with 1st paragraph in original.
See MacPherson v. City of Asheville, 283
N.C. 299, 196 S.E.2d 200 (1973).

In accord with 3rd paragraph in original.
See Wall v. Sneed, 13 N.C. App. 719, 187
S.E.2d 454 (1972).

A person is a necessary party to an ac-
tion if his interest is such that no decree
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can be rendered which will not affect him.

Wall v. Sneed, 13 N.C. App. 719, 187
S.E.2d 454 (1972).
The term “necessary parties” embraces

all persons who have or claim material in-
terests in the subject matter of a contro-
versy, which interests will be directly
affected by an adjudication of the contro-
versy. Wall v. Sneed, 13 N.C. App. 719,
187 S.E.2d 454 (1972).

A necessary party is one who is so vitally
interested in the controversy that a valid
judgment cannot be rendered in the action
completely and finally determining the
controversy without his presence. Crosrol
Carding Devs., Inc. v. Gunter & Cooke,
Inc.,, 12 N.C. App. 448, 183 S.E.2d 834
(1971).

Proper Parties.—

A proper party is one whose interest
may be affected by a decree, but whose
presence is not essential in order for the
court to adjudicate the rights of others.
Crosrol Carding Devs., Inc. v. Gunter &
Cooke, Inc., 12 N.C. App. 448, 183 S.E.2d
834 (1971).

Procedure as to Motion under Rule
12(b) (7). — When faced with a motion
under Rule 12(b)(7), the court will decide
if the absent party should be joined as a
party. If it decides in the affirmative, the
court will order him brought into the ac-
tion. However, if the absentee cannot be
joined, the court must then determine, by
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balancing the guiding factors set forth in
section (b) of this rule, whether to pro-
ceed without him or to dismiss the action.
A dismissal under Rule 12(b)(7) is not
considered to be on the merits and is with-
out prejudice. Crosrol Carding Devs., Inc.
v. Gunter & Cooke, Inc., 12 N.C. App.
448, 183 S.E.2d 834 (1971).

Discretion of Court.—

When not regulated by statute the pro-
cedural processes which will best promote
the administration of justice are left to the
judicial discretion of the trial judge. He
has plenary power with respect to those
who ought to be made parties to facilitate
the administration of justice. Crosrol Card-
ing Devs., Inc. v. Gunter & Cooke, Inc,
12 N.C. App. 448, 183 S.E.2d 834 (1971).

Suit by Beneficiary of Contract.—A party
to a contract is ordinarily not a necessary
party in a suit brought against the other
contracting party by a beneficiary who
claims the contract has been breached.
Crosrol Carding Devs., Inc. v. Gunter &
Cooke, Inc.,, 12 N.C. App. 448, 183 S.E.2d
834 (1971).

Applied in North Carolina Monroe
Constr. Co. v. Guilford County Bd. of
E.duc., 278 N.C. 633, 180 S.E.2d 818 (1971).

Cited in T. A. Loving Co. v. Latham, 15
N.C. App. 441, 190 S.E.2d 248 (1972);

Koob v. Koob, 16 N.C. App. 326, 192
S E°d 40 (1972), aff'd, 283 N.C. 129, 195
q E.2d 552 (1973).

Rule 20. Permissive joinder of parties.

(a) Permissive joinder—All persons may join in one action as plaintiffs if they
assert any right to relief jointly, severally, or in the alternative in respect of or
arising out of the same transaction, occurrence, or series of transactions or occur-
rences and if any question of law or fact common to all parties will arise in the
action. All persons may be joined in one action as defendants if there is asserted
against them jointly, severally, or in the alternative, any right to relief in respect
of or arising out of the same transaction, occurrence, or series of transactions or oc-
currences and if any question of law or fact common to all parties will arise in the
action. A plaintiff or defendant need not be interested in obtaining or defending
against all the relief demanded. Judgment may be given for one or more of the
plaintiffs according to their respective rights to relief, and against one or more
defendants according to their respective liabilities.

(b) Separate trial—The court shall make such orders as will prevent a party
from being embarrassed, delayed, or put to expense by the inclusion of a party
against whom he asserts no claim and who asserts no claim against him, and shall
order separate trials or make other orders to prevent delay or prejudice. (1967,

c.954,s.1;1973,¢.75.)

Editor’s Note. — The 1973 amendment
substituted “if” for “of” preceding ‘“any
question of law’ near the end of the sec-
ond sentence.

Alternative claims may be joined under
section (a) if two tests are met. First, each
claim must arise out of the same transac-

tion, the same occurrence, or a series of
either. The second test is that each claim
must contain a question of law or fact,
which will arise, common to all parties.
Aetna Ins. Co. v. Carroll's Transfer, Inc.,
14 N.C. App. 481, 188 S.E.2d 612 (1972).

The practical occasion for alternative
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joinder is that created by uncertainty as to
which of several parties is entitled to re-
cover or is liable. Obviously uncertainty
more frequently exists with respect to the
person than to the person entitled; hence
alternative joinder of defendants is more
frequent. Aetna Ins. Co. v. Carroll’'s Trans-
fer, Inc., 14 N.C. App. 481, 188 S.E.2d 612
(1972).

Section (b) authorizes the judge to order
separate trials, or make other orders to
prevent a party from being embarrassed,
delayed, or put to expense by the joinder
of a party. This may be done on motion of
either party, and the decision whether to
do so rests in the discretion of the trial
judge. Aetna Ins. Co. v. Carroll’'s Trans-
fer, Inc., 14 N.C. App. 481, 188 S.E.2d 612
(1972).

Although the basic philosophy of the
party joinder provisions is to allow rela-
tively unrestricted initial joinder, there are
provisions in section (b) of this rule, and
in Rule 42(b) for the trial judge to sever
and order separate trials. Aetna Ins. Co. v.
Carroll’'s Transfer, Inc.,, 14 N.C. App. 481,
188 S.E.2d 612 (1972).

Rule 42(b) Confers Same Power Con-
templated by Section (b).—Rule 42(b),
which gives to the trial judge general
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power to sever, confers the same power
contemplated by section (b) of this rule.
Aetna Ins. Co. v. Carroll’'s Transfer, Inc.,
14 N.C. App. 481, 188 S.E.2d 612 (1972).

Whether or not there should be severance
rests in the sound discretion of the trial
judge. Aetna Ins. Co. v. Carroll’s Transfer,
Inc., 14 N.C. App. 481, 188 S.E.2d 612
(1972).

Dismissal of Action as to One Defendant
Held Error.—Where questions of law and
fact were raised by the complaint which
were common to all of the named defen-
dants, and a justiciable controversy was as-
serted between the parties, and the com-
plaint alleged that one of the defendants
was a permissive and necessary party in the
action, the trial judge committed error in
allowing the motion of that defendant to
dismiss the action as to her under Rule
11(h). First-Citizens Bank & Trust Co. v.
Carr, 10 N.C. App. 610, 179 S.E.2d 838
(1971).

Applied in Neff v. Queen City Coach
Co., 16 N.C. App. 166, 192 S.E.2d 587
(1972).

Cited in Koob v. Koob, 16 N.C. App. 326,
192 S.E.2d 40 (1972), aff'd. 283 N.C. 129,
195 S.E.2d 552 (1973).

Rule 21. Procedure upon misjoinder and nonjoinder.

Applied in Koob v. Koob, 16 N.C. App.
326, 192 S.E.2d 40 (1972), aff'd. 283 N.C.
129, 195 S.E.2d 552 (1973).

Rule 22. Interpleader.

Applied in Travelers Ins. Co. v. Keith,
283 N.C. 577, 196 S.E.2d 731 (1973).

Rule 23. Class actions.

Necessary Allegation.—In order to bring
a proceeding under this rule, it is neces-
sary to make an allegation in the complaint
that the defendants constituted a class so
numerous as to make it impracticable to
bring them all before the court. Baxter v.
Jones, 14 N.C. App. 296, 188 S.E.2d 622
(1972).

Rule 24. Intervention.

Applied in Allgood v. Town of Tarboro,
281 N.C. 430, 189 S.E.2d 255 (1972).

Cited in Travelers Ins. Co. v. Keith, 15
N.C. App. 551, 190 S.E.2d 428 (1972).

Cited in Stegall v. Housing Authority,
278 N.C. 95 178 S.E.2d 824 (1971):
Crosrol Carding Devs., Inc. v. Gunter &
Cooke, Inc.. 12 N.C. App. 448, 183 S.E.2d
834 (1971).

Rule 25. Substitution of parties upon death, incompetency or transfer
of interest; abatement.

Applied in MacPherson v. City of Ashe-
ville, 283 N.C. 299, 196 S.E.2d 200 (1973).
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ARTICLE §.
Depositions and Discovery.

Rule 26. Depositions in a pending action.

(b) Scope of examination—Unless otherwise ordered by the judge as provided
by Rule 30(b) or (d), the deponent may be examined regarding any matter, not
privileged, which is relevant to the subject matter in the pending action, whether
it relates to the claim or defense of the examining party or to the claim or defense
of any other party, including the existence, description, nature, custody, condition
and location of any books, documents or other tangible things and the 1dcnt1ty and
location of persons having knowledge of relevant facts. It is not ground for
objection that the testlmonv will be inadmissible at the trial if the testimony sought
appears reasonably calculated to lead to the discovery of admissible evidence nor is
it ground for objection that the examining party has knowledge of the matters as
to which testimony is sought. But the deponent shall not be required to produce
or submit for inspection any writing obtained or prepared by the adverse party,
his attorney, surety, indemnitor, or agent in anticipation of litigation or in prep-
aration for trial unless the Judge otherwise orders on the ground that a denial
of production or inspection will result in an injustice or undue hardship: but, in
no event shall the deponent be required to produce or submit for inspection any
part of a writing which reflects an attorney’s mental impressions, conclusions,
opinions or legal theories, or except as provided in Rule 35, the conclusions of an

expert.

Insurance agreements.—A party may obtain discovery of the existence and
contents of any insurance agreement under which any person carrying on an in-
surance business may be liable to satisfy part or all of a judgment which may be
entered in the action or to indemnify or reimburse for payments made to satisfy
the judgment. Information concerning the insurance agreement is not by reason
of disclosure admissible in evidence at trial. For purposes of this paragraph, an
application for insurance shall not be treated as part of an insurance agreement.

(1971, c. 750.)

Editor’s Note.—

The 1971 amendment added the second
paragraph of section (b).

that it deprives property without due pro-
cess of law, authorizes an unreasonable
search and seizure, denies equal protection

As the rest of this rule was not changed
by the amendment, only section (b) is set
out.

Where an order was entered allowing
plaintiff to examine defendants pursuant to
former procedure for the purpose of secur-
ing information to file a complaint, plain-
tiff had a vested right to conduct such ex-
amination and did not need to move for an
adverse examination under either this rule
or Rule 27(b) when the Rules of Civil
Procedure were subsequently enacted.
Williams v. Blount, 14 N.C. App. 139, 187
S.E.2d 464 (1972).

Section (b) authorizes pretrial discovery
of information concerning automobile lia-
bility insurance carried by a defendant
where the only issues raised by the plead-
ings relate to negligence, contributory neg-
ligence and damage. Marks v. Thompson,
14 N.C. App. 272, 188 S.E.2d 22 (1972),
aff'd, Marks v. Thompson, 282 N.C. 174,
192 S.E.2d 311 (1972).

It is not unconstitutional on the grounds

of the laws, or impairs the right to con-
tract. Marks v. Thompson, 282 N.C. 174,
192 S.E.2d 311 (1972).

Enforced discovery as authorized by the
provisions of this rule is not an unwar-
ranted invasion of defendant’s privacy.
Marks v. Thompson, 282 N.C. 174, 192
S.E.2d 311 (1972).

The 1971 amendment to section (b) is
a valid exercise of legislative authority.
Marks v. Thompson, 282 N.C. 174, 192
S.E.2d 311 (1972).

The 1971 amendment to section (b) of
this rule confers upon a party the legal
right to obtain discovery of the existence
and contents of insurance agreements re-
ferred to therein. When a party elects to
exercise this legal right, the discretionary
authority conferred upon the judge by
Rule 30(h) and (d) relates only to the
time, place and circumstances of such dis-
covery. Marks v. Thompson, 282 N.C. 174,
192 S.E.2d 311 (1972).

And was Adopted for Same Reasons as
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1970 Amendment to Federal Rule 26(b).—
Since the wording of the 1971 amendment
of this rule concerning insurance agree-
ments and that of the 1970 amendment to
Federal Rule 26(b) are identical, the only

reasonable inference 1is that they were
adopted for the same reasons and were in-
tended to accomplish the same result.
Marks v. Thompson, 282 N.C. 174, 192

S.E.2d 311 (1972).

Purpose of 1971 Amendment.—The pro-
motion of settlements is not the primary
purpose of the 1971 amendment to section
(b). Rather, its primary purpose is to en-
able both plaintiff and defendant to have
equal information concerning all facts
necessary to enable each to make a fair
evaluation of his position incident to set-
tlement negotiations. Marks v. Thompson,
282 N.C. 174, 192 S.E.2d 311 (1972).

The provision of section (b) that “it is
not ground for objection that the testi-
mony will be inadmissible at the trial if
the testimony sought appears reasonably
calculated to lead to the discovery of ad-
missible evidence” refers only to testimony
that will or might be inadmissible at trial.
Wright v. Wright, 281 N.C. 159, 188
S.E.2d 317 (1972).

Rule Does Not Affect Privacy Surround-
ing Confidential Relationships.—The Gen-
eral Assembly, in enacting the Rules of
Civil Procedure, did not contemplate that
Rule 33 and section (b) of this rule would
enable the husband and the wife in actions
between them to require the other to an-
swer interrogatories relating to acts of
adultery or conduct from which adultery
might be implied during the subsistence of
their marriage; the General Assembly did
not intend in such manner to remove the
cloak of privacy surrounding the confiden-
tial relationships of husband and wife.
Wright v. Wright, 281 N.C. 159, 188
S.E.2d 317 (1972).

Sections 8-56 and 50-10 are distinguish-
able from section (b) of this rule in that
they relate to the disqualification of hus-
band or wife as a witness with reference
to specific matters, not to the admissibility
or inadmissibility of the testimony of a
qualified witness. Wright v. Wright, 281
N.C. 159, 188 S.E.2d 317 (1972).

Application of Section (d)(1) in Work-
men’s Compensation Hearing.—In a work-
men's compensation hearing, the admissi-
bility of an adverse examination of defen-
dant’s president was governed by section
(d)(1) of this rule, and portions of the
adverse examination offered by plaintiffs
should have been received in evidence, not-
withstanding defendant’s president had
testified in one of the hearings and resided

§ 1A-1, Rule 26

within 75 miles of the hearing site. Gay v.
Guaranteed Supply Co., 12 N.C. App. 149,
182 S.E.2d 664 (1971).

Use of Depositions in Civil Cases Is
Limited.—Although the Rules of Civil Pro-
cedure provide extensive rights of discovery
to any party, the use of a deposition in a
civil case at the trial stage is sharply
limited. Maness v. Bullins, 11 N.C. App.
567, 181 S.E.2d 750 (1971).

Admissibility where Deponent Not a
Party. — \Where the record contained no
indication by evidence or stipulation as to
the whereabouts of a deponent who was
not a party at the time the case came on for
trial, and there was no finding or inquiry by
the trial judge as to the existence of any of
the conditions specified in section (d)(3)
which would have made the interrogatories
competent and admissible in evidence, their
admission constituted prejudicial error.
Maness v. Bullins, 11 N.C. App. 567, 181
S.E.2d 750 (1971).

Introduction in Evidence by Plaintiff of
Adverse Examination of Defendant.—Un-
der section (e) the introduction in evi-
dence by a plaintiff of the adverse exami-
nation of the defendant no longer makes
the defendant a witness for the plaintiff.
Plaintiff does not thereby represent the
defendant as being worthy of helief as to
each and every aspect of his testimony but
may impeach him as well as contradict
him. Bowen v. Constructors Equip. Rental
Co.. 283 N.C. 395, 196 S.E.2d 789 (1973).

Rule 43(b) is the counterpart of section
(e) of this rule. Bowen v. Constructors
Equip. Rental Co., 285 N.C. 395, 196 S.E.2d
789 (1973). -

Rule 43(b) is applicable when a plaintiff,
instead of introducing the adverse exam-
ination of the defendant, calls the defen-
dant as an adverse witness to testify at
trial. Bowen v. Constructors Equip. Rental
Co.. 283 N.C. 395, 196 S.E.2d 789 (1973).

The rule applicable to the testimony at
trial of an adverse party under Rule 43(b)
is equally applicable to the adverse party’s
testimony under adverse examination un-
der section (e). Bowen v. Constructors
Equip. Rental Co.,, 283 N.C. 395, 196
S.E.2d 789 (1973).

In marking the distinction between the
introduction and use of the testimony of
an adverse party, whether obtained by ad-
verse examination prior to trial or at trial,
and the introduction and use of the testi-
mony of a witness other than a party,
whether obtained by deposition or at trial,
both section (e) of this rule and Rule
13(b) recognize that the self-interest of the
adverse party bears upon the credibility of
that portion of his testimony which tends
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to exculpate him and to place blame upon

another. Bowen v. Constructors Equip.
Rental Co., 283 N.C. 395, 196 S.E.2d 789
(1973).

Applied in Continental Ins. Co. v. Foard,
9 N.C. App. 630, 177 S.E.2d 431 (1970);

1973 CUMULATIVE SUPPLEMENT
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Harris v. Parker, 17 N.C. App. 606, 195
S.E.2d 121 (1973).

Cited in In re Mark. 15 N.C. App. 574,
190 S.E.2d 381 (1972); Williams v. Hartis,
18 N.C. App. 89, 195 S.E.2d 806 (1973).

Rule 27. Depositions before action or pending appeal.

Section (b) replaces former statutes pro-
viding the procedure for obtaining an order
to take the deposition of an adverse party
to obtain information to prepare a com-
plaint or other pleading. In re Lewis, 11
N.C. App. 541, 181 S.E.2d 806 (1971).

Where an order was entered allowing
plaintiff to examine defendants pursuant to
former procedure for the purpose of secur-
ing information to file a complaint, plain-
tiff had a vested right to conduct such
examination and did not need to move for
an adverse examination under either Rule
26 or section (b) of this rule, when the
Rules of Civil Procedure were subsequently
enacted. Williams v. Blount, 14 N.C. App.
139, 187 S.E.2d 464 (1972).

Contents of Detition under Section (b).
—Since section (b) provides that a peti-
tion may be filed before an action is com-
menced by the issuance and service of sum-
mons, it seems essential that the verified
petition contain an unequivocal allegation
that the petitioners expect to commence an
action cognizable in the courts of this State,
along with the names and addresses of the
expected adverse parties, and that the party
examined is an expected adverse party. In

re Lewis, 11 N.C. App. 541, 181 S.E.2d 806
(1971).

Nature of Expected Action Must Be
Described in Petition.—It is essential under
section (b) that the nature and purpose of
any expected action be described in the
petition in such detail as will enable the
court to determine whether the information
sought to be obtained from an expected
adverse party is material and necessary to
enable the petitioners to prepare their com-
plaint. In re Lewis, 11 N.C. App. 541, 181
S.E.2d 806 (1971).

A petition which shows on its face that
the information sought is not necessary to
enable petitioner to prepare a complaint
will not support an order for such examina-
tion. In re Lewis, 11 N.C. App. 541, 181
S.E.2d 806 (1971).

The court will not permit a party to
spread a dragnet for an adversary to gain
facts upon which to sue him, or to harass
him under the guise of a fair examination.
In re Lewis, 11 N.C. App. 541, 181 S.E.2d
806 (1971).

Cited in In re Mark, 15 N.C. App. 574,
190 S.E.2d 381 (1972).

Rule 30. Depositions upon oral examinations.

Authority of Judge When Party Exer-
cises Right to Obtain Discovery under
Rule 26(b).—When a party elects to ex-
ercise the legal right to obtain discovery
of the existence and contents of insurance
agreements under Rule 26(b), the discre-

tionary authority conferred upon the judge
by sections (b) and (d) of this rule re-
lates only to the time, place and circum-
stances of such discovery. Marks wv.
Thompson, 282 N.C. 174, 192 S.E.2d 311
(1972).

Rule 31. Depositions of witnesses upon written interrogatories.

- Use of Deposition in Civil Case Is
Limited.—Although the Rules of Civil Pro-
cedure provide extensive rights of dis-
covery to any party, the use of a deposition
in a civil case at the trial stage is sharply
limited. Maness v. Bullins, 11 N.C. App.
567, 181 S.E.2d 150 (1971).

Admissibility Where Deponent Not a
Party. — Where the record contained no
indication by evidence or stipulation as to
the whereabouts of a deponent who was not

Rule 33. Interrogatories to parties.

a party at the time the case came on for
trial, and there was no finding or inquiry by
the trial judge as to the existence of any of
the conditions specified in Rule 26(d)(3)
which would have made the interrogatories
competent and admissible in evidence, their
admission constituted prejudicial error.
Maness v. Bullins, 11 N.C. App. 567, 181
S.E.2d 750 (1971).

Applied in Marks v. Thompson, 282 N.C.
174, 192 S.E.2d 311 (1972).

Any party may serve upon any adverse party written interrogatories to be
answered by the party served or, if the party served is a public or private corpo-
ration or a partnership or association, by any officer or agent, who shall furnish
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such information as is available to the party. Interrogatories may be served after
commencement of the action and without leave of court, except that, if service is
made by the plaintiff within 30 days after such commencement, leave of court
granted with or without notice must first be obtained. The interrogatories shall be
answered separately and fully in writing under oath. The answers shall be signed
by the person making them; and the party upon whom the interrogatories have
been served shall serve a copy of the answers on the party submitting the inter-
rogatories within 30 days after the service of the interrogatories, unless the court,
on motion and notice and for good cause shown, enlarges or shortens the time.
Within 10 days after service of interrogatories a party may serve written objec-
tions thereto together with a notice of hearmg the objections at the earliest prac-
ticable time. Answers to interrogatories to which objection is made shall be de-
ferred until the objections are determmed but the making of objections to certain
interrogatories shall not delay the answering of interrogatories to which objection
is not made. If the objections are overruled, the court shall fix the time for answer-
ing the interrogatories.

Interrogatories may relate to any matters which can be inquired into under
Rule 26(b), and the answers may be used to the same extent as provided in Rule
26(d) for the use of the deposition of a party. Interrogatories may be served after
a deposition has been taken, and a deposition may be sought after interrogatories
have been answered, but a judge of the court in which the action is pending, as
defined by Rule 30(h), on motion of the deponent or the party interrogated, may
make such protective order as justice may require. The number of interrogatories
or of sets of interrogatories to be served is not limited except as justice requires
to protect the party from annoyance, expense, embarrassment, or oppression. The
provisions of Rule 30(b) are applicable for the protection of the party from
whom answers to interrogatories are sought under this rule. (1967, c. 934, s. 1:
1971, c. 1156, s. 4.5.)

Editor’'s Note., — The 1971 amendment did not intend in such manner to remove

substituted *““30” for “15” in the fourth sen-
tence.

Husband or Wife Is Incompetent to An-
swer Interrogatories.—The provisions of
§§ 8-56 and 50-10 which render a husband
or wife an incompetent witness apply to
answers to interrogatories as well as to
testimony at trial. Wright v. right, 281
N.C. 159, 188 S.E.2d 317 (1972).

The General Assembly, in enacting the
Rules of Civil Procedure, did not contem-
plate that this rule and Rule 26(b) would
enable the husband and the wife in actions
between them to require the other to an-
swer interrogatories relating to acts of
adultery or conduct from which adultery
might be implied during the subsistence
of their marriage: the General Assembly

Rule 34.

the cloak of privacy surrounding the con-
fidential relationships of husband and wife.
Wright v. Wright, 281 N.C. 159, 188 S.E.2d
317 (1972).

Applied in Marks v. Thompson, 282\N.C.
174, 192 S.E.2d 311 (1972); Baxter v.

Jones, 14 N.C. App. 296, 188 S.E.2d 622
(1972): Harris v. Parker, 17 N.C. App.
606, 195 S.E.2d 121 (1973).

Cited in Kessing v. National Mtg. Corp..
278 N.C. 523, 180 S.E.2d 823 (1971); King
v. Lee, 279 N.C. 100, 181 S.F.2d 400 (1971);
Schoolfield v. Collins, 281 N.C. 604, 189
S.E.2d 208 (1972); Riggins v. County of
Mecklenburg, 14 N.C. App. 624, 188
S.E.2d 749 (1972): Jernigan v. State Farm
Mut. Auto. Ins. Co., 16 N.C. App. 46, 190
S.E.2d 866 (1972).

Discovery and production of documents and things for inspec-

tion, copying or photographing.

Editor’s Note.—

For article on the legislative changes to
the new Rules of Civil Procedure, see 6
Wake Forest Intra. L. Rev. 267 (1970).

Applied in Lineberger v. Colonial Life
& Accident Ins. Co., 12 N.C. App. 135
182 S.E.2d 643 (1971).

Rule 36. Admission of facts and of genuineness of documents.

Cited in Kessing v. National Mtg. Corp.,

278 N.C. 523, 180 S.E.2d 823 (1971); Rig-
gins v. County of Mecklenburg, 14 N.C.

App. 624, 188 S.E.2d 749 (1972); Jernigan
v. State Farm Mut. Auto. Ins. Co., 16
N.C. App. 46, 190 S.E.2d 866 (1972).
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Rule 37. Failure to make discovery; consequences.

The failure of some answering defen-
dants to answer interrogatories did not en-
title the plaintiffs to a judgment based on

their own conclusions and contentions.
Baxter v. Jones, 14 N.C. App. 296, 188
S.E.2d 622 (1972).

ARTICLE 6.

Trials.

Rule 38. Jury trial of right.

(e) Right granted. The right of trial by jury as to the issue of just compensation
shali be granted to the parties involved in any condemnation proceeding brought
by bodies politic, corporations or persons which possess the power of eminent

domain. (1967, ¢. 954, s. 1; 1973, c. 149,)

Editor’'s Note.—

The 1973 amendment added section (e).

As the rest of the rule was not changed
by the amendment, only section (e) is
set out.

Right to Demand Jury Trial. — North
Carolina Const., Art. 1, § 25, guarantees to
every person the “sacred and inviolable”
right to demand a jury trial of issues of fact
arising in all controversies at law respect-
ing property. Sykes v. Belk, 278 N.C. 106,
179 S.E.2d 439 (1971).

A party may waive his right to jury trial
by (1) failing to appear at the trial, (2) by
written consent filed with the clerk, (3) by
oral consent entered in the minutes of the
court, (4) by failing to demand a jury trial
pursuant to section (b). Sykes v. Belk, 278
N.C. 106, 179 S.E.2d 439 (1971).

Issue of Fact Must Be Tried by Jury
Unless Right Is Waived.—The credibility
- of testimony is for the jury, not the court,
and a genuine issue of fact must be tried by
a jury unless this right is waived. Cutts v.
Casey, 278 N.C. 390, 180 S.E.2d 297 (1971).

Ten days from the date of the last plead-
ing both parties are precluded from de-
manding a jury trial. Schoolfield v. Collins,
281 N.C. 604, 189 S.E.2d 208 (1972).

Where the pleadings in an action were
closed prior to the effective date of the rules,
and juries had been empaneled to try the
case on two previous occasions since that
date, the trial court erred in determining
that defendant had waived the right to a
jury trial under this rule by failing to file
a written request therefor. Fishel v. Grif-

ton United Methodist Church, 13 N.C.
App. 238, 185 S.E.2d 322 (1971).

Transfer of Action without Notice De-
nied Defendant’s Right to Jury Trial.—De-
fendant was denied its constitutional right
to a jury trial where the action was trans-
ferred from the superior court division to
the district court division without notice to
defendant, so that defendant made no de-
mand for jury trial in the district court
within the 10-day time period formerly
allowed by § 7A-196 (this rule now ap-
plies and contains similar requirements),
and the district cour* subsequently denied
defendant’s demand for a jury trial.
Thermo-Industries v. Talton Constr. Co., 9
N.C. App. 35, 175 S.E.2d 370 (1970).

Where Denial of Jury Trial Is Not Error.
—Where a demand for jury trial is not
made in compliance with this rule and there
1s no controversy as to any of the facts
and therefore no issue of fact to be deter-
mined by a jury, the denial of a jury trial
is not error. Glover v. Spinks, 12 N.C.
App. 380, 183 S.E.2d 262 (1971).

Applied in Wendell Tractor & Implement

Co. v. Lee, 9 N.C. App. 524, 176 S.E.2d
854 (1970); Branch v. Branch, 282 N.C.

133, 191 S.E.2d 671 (1972); Williams wv.
Williams, 13 N.C. App. 468, 186 S.E.2d
210 (1972); Rose & Day, Inc. v. Cleary, 14
N.C. App. 125, 187 S.E.2d 359 (1972).

Cited in Whitaker v. Whitaker, 16 N.C.
App. 432, 192 S.E.2d 80 (1972); Sprinkle
v. Sprinkle, 17 N.C. App. 175, 193 S.E.2d
168 (1972)."

Rule 39. Trial by jury or by the court.

The denial of respondent’s belated de-
mand for a jury trial is within the discre-
tion of the judge. Schoolfield v. Collins, 281
N.C. 604, 189 S.E.2d 208 (1972).

Applied in Rose & Day, Inc. v. Cleary,
14 N.C. App. 125, 187 S.E.2d 359 (1972);

Helms v. Rea, 282 N.C. 610, 19+ S.E.2d

(1973).

Cited in Wendell Tractor & Implement
Co. v. Lee, 9 N.C. App. 524, 176 S.E.2d
854 (1970).

137



§ 1A-1, Rule 40

GENERAL STATUTES OF NORTH CAROLINA

§ 1A-1, Rule 41

Rule 40. Assignment of cases for trial; continuances.

Editor’s Note.—

For article on the legislative changes to
the new Rules of Civil Procedure, see 6
Wake Forest Intra. L. Rev. 267 (1970).

Continuances are addressed to the sound
discretion of trial judges and may be
granted only for good cause shown and
as justice may require. Austin v. Austin,
12 N.C. App. 286, 183 S.E.2d 420 (1971).

Rule 41. Dismissal of actions.

Editor’s Note.—

For article on the legislative changes to
the new Rules of Civil Procedure, see 6
Wake Forest Intra. I.. Rev. 267 (1970).

Rule 4(e) and section (b) of this rule are
not in conflict, and both can be given effect.
Gower v. Aetna Ins. Co., 13 N.C. App. 368,
185 S.E.2d 722 (1972).

Motion for Nonsuit Replaced by Motiomn:
for Dismissal.—In nonjury trials the mo-
tion for nonsuit has been replaced by the
motion for a dismissal. Cutts v. Casey, 278
N.C. 390, 180 S.E.2d 297 (1971); Creas-
man v. First Fed. Sav. & Loan Ass'n, 279
N.C. 361, 183 S.E.2d 115 (1971), cert. de-
nied, 405 U.S. 977, 92 S. Ct. 1204, 31 L.
Ed. 2d 252 (1972).

A motion for nonsuit is no longer proper
in a civil action. In an action tried by the
court without a jury, a defendant may
move for a dismissal on the ground that
upon the facts and the law plaintiff has
shown no right to relief. Roberts v. Wil-
liam N. & Kate B. Reynolds Mem. Park.
281 N.C. 48, 187 S.E.2d 721 (1972).

Since January 1, 1970, the former motion
for involuntary nonsuit in nonjury trials
has been replaced by the motion for dis-
missal authorized by sections (b) and (c).
International Harvester Credit Corp. v.
Ricks, 16 N.C. App. 491, 192 S.E.2d 707
(1972).

A voluntary dismissal under the current
Rules of Civil Procedure is substantially
the same as a voluntary nonsuit under the
former procedure. Collins v. Collins, 18
N.C. App. 45, 196 S.E.2d 282 (1973).

Common-Law Rule Changed. — This
State has continued up until the present
time to follow the common-law rule which
permitted the plaintiff to take a nonsuit at
any time before the verdict. But this rule
of practice has been changed by the adop-
tion of this rule, which provides that an
action or any claim therein may be dis-
missed by the plaintiff without an order of
court “by filing a notice of dismissal at
any time before the plaintiff rests his case.”
Clemmons v. Life Ins. Co., 6 N.C. App. 708,
171 S.E.2d 87 (1969).

Under the new Rules of Civil Procedure

Presence of Attorney Required Else-
where.—Attorneys, under the guise of hav-
ing business requiring their presence else-
where, ought not to be allowed to delay,
defeat or prevent a litigant from hav-
ing his case tried or being heard on a mo-
tion at some reasonably suitable and con-
venient time. Austin v. Austin, 12 N.C.
App. 286, 183 S.E.2d 420 (1971).

a plaintiff can no longer take a voluntary
nonsuit as a matter of right or secure a
voluntary dismissal without prejudice after
he has rested his case. Cutts v. Casey, 278
N.C. 390, 180 S.E.2d 297 (1971).

This rule permits one voluntary dis-
missal, but the right must be exercised be-
fore a plaintiff rests his case. Cutts v
Casey, 278 N.C. 390, 180 S.E.2d 297 (1971).

Plaintiff’s voluntary dismissal of a prior
action is a final termination of that action
and no valid order can be made thereafter
in that cause. Collins v. Collins, 18 N.C.
App. 45, 196 S.E.2d 282 (1973).

Under the former practice a judgment
of voluntary nonsuit terminated the action
and no suit was pending thereafter on
which the court could make a valid order,
and the same rule applies to an action in
which a plaintiff takes a voluntary dis-
missal under section (a) (1) of this rule.
Collins v. Collins, 18 N.C. App. 45, 196
S.E.2d 282 (1973).

First Voluntary Dismissal Not Adjudi-
cation on Merits.—In an action instituted
for temporary and permanent alimony,
child custody and support and attorney
fees, defendant was in no position to com-
plain that the issues raised had been de-
termined in a previous action instituted
in which plaintiff had taken a voluntary
dismissal since the first such dismissal was
not an adjudication upon the merits.
Collins v. Collins, 18 N.C. App. 45, 196
S.E.2d 282 (1973).

The purpose of section (a)(2) is to per-
mit a superior court judge in the exercise
of his discretion to dismiss an action with-
out prejudice if in his opinion an adverse

judgment with prejudice would defeat
justice. King v. Lee, 279 N.C. 100, 181

S.E.2d 400 (1971).

Dismissal under Section (a)(2). — Under
section (a)(2), at the instance of the plain-
tiff, the court may permit a voluntary dis-
missal upon such terms and conditions as
justice requires. King v. Lee, 279 N.C. 100,
181 S.E.2d 400 (1971).

The court may, at the instance of the
petitioners, order a voluntary dismissal
without prejudice upon such terms and
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conditions as justice requires. King v. Lee,
279 N.C. 100, 181 S.E.2d 400 (1971).

A dismissal without prejudice is permis-
sible under section (a)(2) only when so
ordered by the court, in the exercise of its
judicial discretion, upon finding that justice
so requires. King v. Lee, 279 N.C. 100, 181
S.E.2d 400 (1971).

A dismissal under section (a)(2) is
granted or denied solely within the discre-
tion of the trial judge and may be condi-
tionally granted or granted upon such
terms as justice requires. Lewis v. Piggott,
16 N.C. App. 395, 192 S.E.2d 128 (1972).

Plaintiff May Move for Voluntary Dis-
missal after Defendant Moves for Directed
Verdict.—Prior to granting the motion of
the answering defendants for a directed ver-
dict against plaintiffs and the entry of a
judgment adverse to plaintiffs, plaintiffs are
entitled to move, if so advised, that an
order be entered providing for a voluntary
dismissal upon such terms and conditions
as justice requires. Whether such order
should be entered will be addressed to the
discretion of the superior court judge.
King v. Lee, 279 N.C. 100, 181 S.E.2d 400
(1971).

When a motion for a directed verdict
under Rule 50(a) is granted, the defendant
is entitled to a judgment on the merits
unless the court permits a voluntary dis-
missal of the action under section (a)(2).
The court may permit a voluntary dismissal
upon such terms and conditions as justice
requires. Cutts v. Casey, 278 N.C. 390, 180
S.E.2d 297 (1971).

When a defendant's motion for a directed
verdict under Rule 50(a) is granted, the de-
fendant is entitled to judgment unless the
court permits a voluntary dismissal of the
action under section (a)(2) of this rule.
Kelly v. International Harvester Co., 278
N.C. 153, 179 S.E.2d 396 (1971).

Section (b) is applicable only in a trial by
the court without a jury. Pergerson v. Wil-
liams, 9 N.C. App. 512, 176 S.E.2d 885
(1970).

Section (b) has no application when con-
sidering a motion for a directed verdict in
a jury trial. Kelly v. International Har-
vester Co., 278 N.C. 153, 179 S.E.2d 396
(1971).

Section (b) applies only “in an action
tried by the court without a jury.” Kelly
v. International Harvester Co., 278 N.C.
153, 179 S.E.2d 396 (1971).

A motion for a directed verdict under
Rule 50(a) is proper when a trial is being
held before a jury. Where a case is tried by
the judge without a jury, the appropriate
motion in such case is for involuntary dis-
missal under section (b) of this rule. Bryant
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v. Kelly, 10 N.C. App. 208, 178 S.E.2d 113
(1970).

Section (b) is applicable where a cause
is tried before the judge without a jury.
Hamm v. Texaco, Inc, 17 N.C. App. 451,
194 S.E.2d 560 (1973).

A motion to dismiss under this rule is
not properly available in cases being tried
by jury. The proper motion wouid be a
motion for directed verdict under Rule
50(a). Hamm v. Texaco, Inc., 17 N.C. App.
451, 194 S.E.2d 560 (1973).

When trial is by the court without a jury,
the appropriate motion by which a defen-
dant may test the sufficiency of plaintiff’s
evidence to show a right to relief is a mo-
tion for involuntary dismissal as provided
for in section (b). Aiken v. Collins, 16 N.C.
App. 504, 192 S.E.2d 617 (1972); Ayers v.
Tomrich Corp., 17 N.C. App. 263, 193
S.E.2d 764 (1973).

Thus, Involuntary Dismissal in Trial be-
fore Jury Treated as Directed Verdict. —
Where judgment of involuntary dismissal in
a trial before a jury was improperly entered
under section (b), which is applicable only
in a trial by the court without a jury, it
may properly be treated as a motion for a
directed verdict under Rule 50(a). Perger-
son v. Williams, 9 N.C. App. 512, 176
S.E.2d 885 (1970).

Directed Verdict Replaces Nonsuit in
Jury Trials.—In jury trials the motion for
nonsuit has been replaced by the motion
for a directed verdict. Creasman v. First
Fed. Sav. & Loan Ass'n, 279 N.C. 361, 183
S.E.2d 115 (1971), cert. denied, 405 U.S.
977, 92 S. Ct. 1204, 31 L. Ed. 2d 252 (1972).

Where a case is tried before a jury, the
appropriate motion by which a defendant
tests the sufficiency of plaintiff’s evidence
to permit a recovery is the motion for a
directed verdict under Rule 50(a). The
motion for involuntary dismissal, made
under section (b), performs a similar func-
tion in an action tried by the court with-
out a jury. Duke v. Meisky, 12 N.C. App.
329, 183 S.E.2d 292 (1971).

A motion for a directed verdict is proper
only in a jury trial; where the case is tri.ed
without a jury the proper motion is for in-
voluntary dismissal under section (b) of
this rule. Mills v. Koscot Interplanetary,
Inc., 13 N.C. App. 681, 187 S.E.2d 372
(1972).

The distinction between a motion for a
directed verdict and a motion for an invol-
untary dismissal is more than one of mere
nomenclature, as a different test is to be
applied to determine the sufficiency of the
evidence to withstand the motion when the
case is tried before court and jury than
when the court alone is finder of the facts.
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Neff v. Queen City Coach Co. 16 N.C.
App. 466, 192 S.E.2d 587 (1972).

The significance of the motion to dis-
miss under section (b) of this rule is that
it may be made at the close of the plain-
tiff's case: there is little point in such a
motion at the close of all the evidence,
since at that stage the judge will deter-
mine the facts in any event. Helms v. Rea,
282 N.C. 610, 194 S.E.2d 1 (1973).

In a nonjury case, section (b) of this
rule provides a procedure whereby, at the
close of plaintiff's evidence, the judge can
give judgment against plaintiff not only
because his proof has failed in some essen-
tial aspect to make out a case but also on
the basis of facts as he may then deter-
mine them to be from the evidence then
before him. Helms v. Rea, 282 N.C. 610,
194 S.E2d 1 (1973).

Judge May Sustain Motion to Dismiss
at Close of Plaintiff’s Evidence.—As trier
of the facts, the judge may weigh the evi-
dence. find the facts against the plaintiff
and sustain the defendant’s motion under
section (b) of this rule at the conclusion
of the plaintiff's evidence even though the
plaintiff has made out a prima facie case

which would have precluded a directed
verdict for the defendant in a jury case.
Helms v. Rea. 282 N.C. 610, 194 S.E.2d
1 (L973).

If a trial judge allows the defendant’s
motion to dismiss made at the close of
plaintiff's evidence on the grounds that up-
on the facts and the law the plaintiff has
shown no right to relief, the court, as the
trier of the facts, should determine the
facts and render judgment against the
plaintiff. Wells v. Sturdivant Life Ins. Co.,
10 N.C. App. 584, 179 S.E.2d 806 (1971).

But Is Not Compelled to Pass on Such
Motion.—The judge is not compelled to
make determinations of facts and pass upon
a motion under section (b) of this rule for
involuntary dismissal at the close of plain-
tiff's evidence. He may decline to render
any judgment until the close of all the evi-
dence and, except in the clearest cases, he
should defer judgment until the close of
all the evidence. Helms v. Rea, 282 N.C.
610, 194 S.E.2d 1 (1973).

A motion for involuntary dismissal pur-
suant to this rule and Rule 60, prior to a
trial of the cause is improperly entertained,
unless made on the specific grounds that
the plaintiff has failed to prosecute or com-
ply with the Rules of Civil Procedure or
any order of the court. Smith v. Smith,
17 N.C. App. 416, 194 S.E.2d 568 (1973).

Defendant’s Motion Challenges Suffi-
ciency of Plaintiff’s Evidence.—Defendant’s
motion for an involuntary dismissal in an
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action tried by the court without a jury
challenges the sufficiency of the plaintiff’s
evidence to establish his right to relief.
Wells v. Sturdivant Life Ins. Co., 10 N.C.
App. 584, 179 S.E.2d 806 (1971).

A motion to dismiss under section (b)
challenges the sufficiency of the plaintiff’s
evidence to establish his right to relief.
Pegram-West, Inc. v. Hiatt Homes, Inc.,
12 N.C. App. 519, 184 S.E.2d 65 (1971).

A motion to dismiss under this rule chal-
lenges the sufficiency of the evidence to
permit a recovery. Pegram-West, Inc. v.
Hiatt Homes, Inc., 12 N.C. App. 519, 184
S.E.2d 65 (1971).

Motion Does Not Question Whether Evi-
dence Supports Particular Findings. — A
motion under section (b) does not raise the
question of whether the particular find-
ings made by the court are supported by
the evidence, but only the question of
whether any findings could be made from
the evidence which would support a re-
covery. Pegram-West, Inc. v. Hiatt
Homes, Inc. 12 N.C. App. 519, 184 S.E.2d
65 (1971).

In determining the sufficiency of the evi-
dence on a motion under this rule, the trial
judge is subject to the same principles
applicable under the former procedure with
respect to the sufficiency of the evidence
to withstand the motion for nonsuit. Pres-
son v. Presson, 12 N.C. App. 109, 182
S.E.2d 614 (1971).

Question Presented by Former Motion
for Nonsuit.—Under the former practice
the motion for nonsuit presented the ques-
tion whether plaintiff’'s evidence, taken as
true., would support findings upon which
the trier of facts could properly base a
judgment for plaintiff. Helms v. Rea, 282
N.C. 610, 194 S.E.2d 1 (1973).

Function of Judge on Motion under Sec-
tion (b). — In a nonjury case, in which all
issues of fact are in any event to be deter-
mined by the judge, the function of the
judge on a motion to dismiss under section
(b) of this rule is to evaluate the evidence
without any limitations as to the inferences
which the court must indulge in favor of
the plaintiff’s evidence on a similar motion
for a directed verdict in a jury case. Bryant
v. Kelly, 10 N.C. App. 208, 178 S.E.2d 113
(1970); Rogers v. City of Asheville, 14
N.C. App. 514, 188 S.E.2d 656 (1972);
Lineberry v. Carolina Golf & Country
Club, Inc., 16 N.C. App. 600, 192 S.E.2d
853 (1972).

In ruling on a motion to dismiss under
section (b) of this rule, the court must pass
upon whether the evidence is sufficient as a
matter of law to permit a recovery; and, if
so, must pass upon the weight and credibil-
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ity of the evidence upon which the plaintiff
must rely in order to recover. Airport
Knitting, Inc. v. King Kotton Yarn Co., 11
N.C. App. 162, 180 S.E2d 611 (1971);
Mills v. Koscot Interplanetary, Inc., 13
N.C. App. 681, 187 S.E.2d 372 (1972);
Ayers v. Tomrich Corp., 17 N.C. App. 263,
193 S.E.2d 764 (1973).

When the judge decides the case on a
motion for dismissal under section (b) of
this rule, he must make findings of fact
and state separately his conclusions of
law. Such findings are intended to aid the
appellate court by affording it a clear un-
derstanding of the basis of the trial
court’'s decision and to make definite what
was decided for purpose of res judicata
and estoppel. Helms v. Rea, 282 N.C. 610,
194 S.E.2d 1 (1973).

On a motion to dismiss defendant’s
counterclaim under section (b), where all
the evidence is in, it is incumbent upon
the judge to consider and weigh it all,
and render judgment on the merits of the
claim and counterclaim in the form di-
rected by Rule 52(a). Helms v. Rea, 282
N.C. 610, 194 S.E.2d 1 (1973).

Facts Found by Judge on Motion to Dis-
miss Are Conclusive on Appeal. — Where,
on a motion to dismiss, the trial court as
the trier of the facts has found the facts
specially, such findings are conclusive upon
appeal if supported by competent evidence,
even though there may be evidence which
might sustain findings to the contrary. In
such case the trial judge becomes both
judge and juror, and it is his duty to con-
sider and weigh all the competent evidence
before him. He passes upon the credibility
of the witnesses and the weight to be
given their testimony and the reasonable
inferences to be drawn therefrom. If dif-
ferent inferences may be drawn from the
evidence, he determines which inferences
shall be drawn and which shall be rejected.
Bryant v. Kelly, 10 N.C. App. 208, 178
S.E.2d 113 (1970).

Where the order dismissing plaintiff’s
claim is not supported by findings of fact
as required by section (b) of this rule, the
judgment appealed from will be wvacated
and the cause remanded to the district
court. Carteret County Gen. Hosp. Corp.
v. Manning, 18 N.C. App. 298, 196 S.E.2d
538 (1973).

Authority to Determine Whether Plain-
tif May Commence New Action. — The
authority to determine in which cases it
is appropriate to allow the plaintiff to
commence a new action has been vested,
by this rule, in the trial or hearing judge
and is no longer strictly controlled by
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statute. Gower v. Aetna Ins. Co., 13 N.C.
App. 368, 185 S.E.2d 722 (1972).

Rule Does Not Contain Old Restrictions
as to New Actions. — This rule does not
contain the old restrictions that a new ac-
tion may be brought only when the plain-
tiff's original action has been nonsuited,
or a judgment therein reversed on appeal,
or arrested. Gower v. Aetna Ins.. Co., 13
N.C. App. 368, 185 S.E.2d 722 (1972).

Dismissal for Failure to Join Party Is
Not on Merits.—Dismissal for failure to
join a necessary party or a proper party
which the court, in its discretion, decides
should be joined is not a dismissal on the
merits and may not be with prejudice.
Crosrol Carding Devs,, Inc. v. Gunter &
Cooke, Inc., 12 N.C. App. 448, 183 S.E.2d

834 (1971).
Proper Party in Declaratory Judgment
Action. — Where the pleadings and the

stipulated facts show a bona fide contro-
versy justiciable under the Declaratory
Judgment Act, the pleadings and stipula-
tions raise issues of fact and questions of
law common to all the parties, and de-
fendant’s rights must of necessity be af-
fected by a final judgment, then the de-
fendant is a proper and necessary party.
First-Citizens Bank & Trust Co. v. Carr,
279 N.C. 539, 184 S.E.2d 268 (1971).

Dismissal as to One of Several Defen-
dants. — Where questions of law and fact
were raised by the complaint which were
common to all of the named defendants,
and a justiciable controversy was asserted
between the parties, and the complaint al-
leged that one of the defendants was a per-
missive and necessary party in the action,
the trial judge committed error in allowing
the motion of that defendant to dismiss the
action as to her under section (b) of this
rule. First-Citizens Bank & Trust Co. v.
Carr, 10 N.C. App. 610, 179 S.E.2d 838
(1971),

The provision for dismissal upon failure
to pay costs has no counterpart in the
federal rules. Cheshire v. Bensen Aircraft
Corp.,, 17 N.C. App. 74, 193 S.E.2d 362
(1972).

And is couched in unambiguous manda-
tory language. Cheshire v. Bensen Aircraft
Corp., 17 N.C. App. 74, 193 S.E.2d 362
(1972).

Dismissal of New Action Where Costs
in Original Action Not Paid. — Where a
plaintiff had taken a voluntary nonsuit in

" the original action against the defendant,

and when the new action was instituted,
the costs in the orginal action had not
been paid, then nothing else appearing, up-
on motion of the defendant, dismissal was
proper on the grounds that this new ac-

141



§ 1A-1, Rule 42

tion was instituted before the costs in the
original action were paid. Galligan v.
Smith, 14 N.C. App. 220, 188 S.E.2d 31
(1972).

Review of Judgment Determining
Court’s Authority to Dismiss. — A judg-
ment by a court determining its statutory
authority to dismiss an action in such a
way as not to bar further ligitation on
the merits therein may be questioned
only by appeal and not collaterally. Gower
v. Aetna Ins. Co., 281 N.C. 577, 189 S.E.2d
165 (1972).

Applied in Perry v. Suggs, 9 N.C. App.
128, 175 S.E.2d 696 (1970); First Nat'l
Bank v. Black, 10 N.C. App. 270, 178
S.E.2d 108 (1970); Nat Harrison Asso-
ciates v. North Carolina State Ports Au-
thority, 280 N.C. 251, 185 S.E.2d 793
(1972); Snellings v. Roberts, 12 N.C. App.
476, 183 S.E.2d 872 (1971); Hobson
Constr. Co. v. Holiday Inns, Inc.,, 14 N.C.
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App. 475, 188 S.E.2d 617 (1972); Ramsey
v. Ramsey, 16 N.C. App. 614, 192 S.E.2d
664 (1972); Smoky Mountain Enterprises,
Inc. v. Rose, 283 N.C. 373, 196 S.E.2d 189
(1973).

Cited in Musgrave v. Mutual Sav. &
Looan Ass’n, 8 N.C. App. 385, 174 S.E.2d
820 (1970); Blackwell v. Butts, 278 N.C.
615, 180 S.E.2d 835 (1971); Sheppard v.
Barrus Constr. Co., 11 N.C. App. 358, 181
S.E.2d 130 (1971); Ross v. Perry, 12 N.C.
App. 47, 182 S.E.2d 655 (1971); McElrath
v. State Capital Ins. Co., 13 N.C. App.
211, 184 S.E.2d 912 (1971); Greene v.
Greene, 15 N.C. App. 314, 190 S.E.2d 258
(1972); Mayberry v. Campbell, 16 N.C.
App. 375, 192 S.E.2d 27 (1972); Taylor
v. Tri-County Elec. Membership Corp.,
17 N.C. App. 143, 193 S.E.2d 402 (1972);
Avis v. Hartford Fire Ins. Co. 283 N.C.
142, 195 S.E.2d 545 (1973).

Rule 42. Consolidation; separate trials.

Rule 20(b) Confers Same Power as
Section (b). — Section (b), which gives
to the trial judge general power to sever,
confers the same power contemplated by
Rule 20(b). Aetna Ins. Co. v. Carroll’s
Transfer, Inc, 14 N.C. App. 481, 188
S.E.2d 612 (1972).

Although the basic philosophy of the
party joinder provisions is to allow rela-
tively unrestricted initial joinder, there are
provisions in Rule 20(b) and section (b)
for the trial judge to sever and order sep-
arate trials. Aetna Ins. Co. v. Carroll’s
Transfer, Inc., 14 N.C. App. 481, 188
S.E.2d 612 (1972).

Severance Is Within Discretion of Trial
Judge. — Whether or not there should be
severance rests in the sound discretion of
the trial judge. Aetna Ins. Co. v. Carroll’s
Transfer, Inc, 14 N.C. App. 481, 188
S.E.2d 612 (1972).

Rule 43. Evidence.

Section (b) of this rule changed the es-
tablished law of the State applicable to
civil cases, while the rule against impeach-
ment of one’s own witnesses in criminal
cases remains unchanged. State v. Ander-
son, 283 N.C. 218, 195 S.E.2d 561 (1973).

And Is Counterpart to Rule 26(e). —
See Bowen v. Constructors Equip. Rental
Co., 283 N.C. 395, 196 S.E.2d 789 (1973).

Section (b) of this rule is applicable
when a plaintiff, instead of introducing the
adverse examination of the defendant,
calls the defendant as an adverse witness
to testify at trial. Bowen v. Constructors
Equip. Rental Co. 283 N.C. 395 196
S.E.2d 789 (1973).

Decision as to Consolidation Is within
Discretion of Trial Judge.—Both cases be-
ing properly before the district court, it was
within the discretion of the trial judge as to
whether consolidation should be allowed. In
re Moore, 11 N.C. App. 320, 181 S.E.2d
118 (1971).

And Will Not Be Disturbed without
Showing of Injury and Clear Abuse of Dis-
cretion.—An action of the trial judge as to a
matter within his judicial discretion will not
be disturbed unless a clear abuse of discre-
tion is shown. Moreover, when the consoli-
dation of actions for the purpose of trial is
assigned as error, the appellant must show
injury or prejudice arising therefrom. In re
Moore, 11 N.C. App. 320, 181 S.E.2d 118
(1971).

The rule applicable to the testimony at
trial of an adverse party under section
(b) of this rule is equally applicable to the
adverse party’s testimony under adverse
examination under Rule 26(e). Bowen wv.
Constructors Equip. Rental Co., 283 N.C.
395, 196 S.E.2d 789 (1973).

In marking the distinction between the
introduction and use of the testimony of
an adverse party, whether obtained by ad-
verse examination prior to trial or at
trial, and the introduction and use of the
testimony of a witness other than a party,
whether obtained by deposition or at trial,
both Rule 26(e) and section (b) of this
rule recognize that the self-interest of the
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adverse party bears upon the credibility of
that portion of his testimony which tends
to exculpate him and to place blame upon
another. Bowen v. Constructors Equip.
Rental Co., 283 N.C. 395, 196 S.E.2d 789
(1973).

A party calling his adversary as a wit-
ness is not concluded by his uncontra-
dicted testimony, but may rely on such
portion of his testimony as is favorable
to him and is not bound by adverse tes-
timony. Bowen v. Constructors Equip.
Rental Co., 283 N.C. 395, 196 S.E.2d 789
(1973).

Use of Deposition at Trial Is Limited.—
Although the Rules of Civil Procedure pro-
vide extensive rights of discovery to any
party, the use of a deposition in a civil case
at the trial stage is sharply limited. Maness
v. Bullins, 11 N.C. App. 567, 181 S.E.2d 750
(1971).

Admissibility of Deposition where De-
ponent Not a Party. — Where the record
contained no indication by evidence or
stipulation as to the whereabouts of a
deponent who was not a party at the time
the case came on for trial, and there was no
finding or inquiry by the trial judge as to
the existence of any of the conditions
specified in Rule 26(d)(3) which would
have made the interrogatories competent
and admissible in evidence, their admission
constituted prejudicial error. Maness v.
Bullins, 11 N.C. App. 567, 181 S.E.2d 750
((1971).

Rule 44. Proof of official record.

Applied in Neff v. Queen City Coach
1Co., 16 N.C. App. 466, 192 S.E.2d 587
(1972).

Rule 45. Subpoena.
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Evidence by Affidavits May Be Consid-
ered. — Both before and after the adop-
tion of the new Rules of Civil Procedure,
it was and is proper for the court to con-
sider evidence by affidavits in show cause
hearings for injunctions, and subdivision
(1) of § 1-485 does not prohibit this. State
ex rel. Morgan v. Dare to Be Great, Inc,,
15 N.C. App. 275, 189 S.E.2d 802 -(1972).

When proceeding under subdivision (1)
of § 1-485 for a preliminary injunction,
the court is not limited to what appears
in the complaint. The courts have histori-
cally heard motions for preliminary in-
junction on affidavits. State ex rel. Mor-
gan v. Dare to Be Great, Inc, 15 N.C.
App. 275, 189 S.E.2d 802 (1972).

Admissibility of Oral Testimony on
Motions.—Oral testimony at a hearing on
a motion for summary judgment is admis-
sible by virtue of section (e). Walton v.
Meir, 14 N.C. App. 183, 188 S.E.2d 56
(1972).

Showing of Prejudicial Exclusion on
Appeal.—The exclusion of testimony can-
not be held prejudicial on appeal unless
the appellant shows what the witness
would have testified if permitted to do so.
Spinella v. Pearce, 12 N.C. App. 121, 182
S.E.2d 620 (1971).

Stated in Kessing v. National Mtg. Corp.,
278 N.C. 523, 180 S.E.2d 823 (1971).

Cited in Hill v. Hill, 11 N.C. App. 1, 180
S.E.2d 424 (1971).

(a) For attendance of witnesses, issuances; form.—A subpoena for the purpose
of obtaining the testimony of a witness in a pending cause shall, except as here-
mafter provided, be issued at the request of any party by the clerk of superior
court for the county in which the hearing or trial is to be held. A subpoena shall
be directed to the witness, shall state the name of the court and the title of the
action, the name of the party at whose instance the witness is summoned, and shall
command the person to whom it is directed to attend and give testimony at a
time and place therein specified. The clerk shall issue a subpoena, or a subpoena
for the production of documentary evidence, signed but otherwise in blank, to a
party requesting it, who shall fill it in before service. A subpoena for a witness
or witnesses need not be signed by the clerk, and is sufficient if signed by the
party or his attorney.

(1971, c. 159.)

Editor’s Note.—
The 1971 amendment added the last sen-

by the amendment, only section (a) is set
out.

tence in section (a).
As the rest of the rule was not changed

Cited in Greene v. Greene, 15 N.C. App.
314, 190 S.E.2d 258 (1972).
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Rule 46. Objections and exceptions.

Court May Exclude Evidence on Its
Own Motion.—In the exercise of its right
to control and regulate the conduct of the
trial, a trial court may, of its own motion,
exclude or strike evidence which is wholly
incompetent or inadmissible for any pur-

Rule 49. Verdicts.

Section (b) contains substantially the
same language as former § 1-200, which
latter statute was in force prior to Janu-
ary 1, 1970, the effective date of § 1A-1.
Brant v. Compton, 16 N.C. App. 184, 191
S.E.2d 383 (1972).

The judge is required, etc.—

It is the duty of the trial judge to submit
to the jury such issues as are necessary to
settle the material controversies raised in
the pleadings. Link v. Link. 278 N.C. 181,
179 S.E.2d 697 (1971).

The issues to be submitted to the jury
are those raised by the pleadings and sup-
ported by the evidence. Johnson v. Mas-
sengill, 280 N.C. 376, 186 S.E.2d 168
(1972).

Ordinarily, the form, etc.—

The form and number of issues to be sub-
mitted is a matter which rests in the sound
discretion of the trial judge, assuming that
the issue is raised by the pleadings, liberally
construed. Link v. Link, 278 N.C. 181, 179
S.E.2d 697 (1971).

Ordinarily it is within the sound discre-
tion of the trial judge as to the form of
the issues. Brant v. Compton, 16 N.C.
App. 184, 191 S.E.2d 383 (1972).

If the parties consent to the issues sub-
mitted or do not object at the time or ask
for different or additional issues, the ob-
jection cannot be made later. Brant wv.
Compton, 16 N.C. App. 184, 191 S.E.2d
383 (1972).

Separate Submission of Related Issues
Not Error.—Where the allegations of the
complaint were sufficient to justify submis-
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pose, even though no objection is inter-
posed to such evidence; the exercise of
such right must be kept within proper
bounds. Worrell v. Hennis Credit Union,
12 N.C. App. 275, 182 S.E.2d 874 (1971).

sion to the jury of the questions of fraud,
duress and undue influence, which are not
synonymous, although they overlap to some
degree, submission of these several pos-
sibilities in a single issue would have been
confusing and would have necessitated an
exceedingly complicated charge; and there
was no abuse of the trial court’s discretion
in their submission as three separate issues.
Link v. Link, 278 N.C. 181, 179 S.E.2d 697
(1971).

Refusal to Submit Issue Was Proper. —
The trial court did not err in failing to
submit an issue as to whether the parties
had entered into a contract as alleged in
the complaint, where defendant did not
deny plaintiff's allegations as to the mak-
ing of the contract or the terms thereof
and did not allege a different contract, and
where defendant made no demand for the
submission of such an issue. Johnson wv.
Massengill, 280 N.C. 376, 186 S.E.2d 168
(1972).

Insufficient Issues.—

Where the evidence presented was am-
ple to allow the jury to make a finding
on an issue the trial court erred by not
submitting the issue requested. Brewer v.
Harris, 279 N.C. 288, 182 S.E.2d™—345
(1971).

An issue of fact, etc.—

Issues in a case arise only upon the con-
troverted material facts raised by the plead-
ings and supported by the evidence.
Crowder v. Jenkins, 11 N.C. 57, 180 S.E.2d
482 (1971).

Rule 50. Motion for a directed verdict and for judgment notwithstand-

ing the verdict.

Comment—1969 Amendment. — Rule 50,
both in its old version and in the new, con-
templates that when a party moves for a
directed verdict and his motion is denied
or for any reason is not granted, that party
may, after an adverse verdict or the failure
of the jury to return a verdict, move for
judgment notwithstanding the verdict.
When the movant for a directed verdict
who is not immediately successful later
moves for a judgment notwithstanding the
verdict and his motion is granted or de-
nied, and there is an appeal, the powers of

the appellate court are reasonably clear, as
outlined in section 50(c) and (d). But
when the movant for a directed verdict
later fails to move for a judgment notwith-
standing the verdict, there has been in the
federal courts uncertainty about the powers
of an appellate court. See 5 Moore's Fed-
eral Practice, §§ 2365-2374. The uncer-
tainty revolves around the question of
whether an appellate court can direct entry
of judgment for a party who was erro-
neously denied a directed verdict but who
later failed to move, as the rule contem-
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plates, for a motion for judgment notwith-
standing the verdict. The Supreme Court
ruled in Cone v. West Virginia Pulp &
Paper Co., 330 U.S. 212, 67 S. Ct. 752, 91
L. Ed. 849 (1947), that in the circumstances
outlined the appellate court was limited to
directing a new trial.

It might be said that the rationale of
the court’s ruling in the Cone case rests
on a desire that no final conclusive judg-
ment be rendered against a party unless
the trial judge has had an opportunity to
consider whether the loser should be given
another chance. The trial judge would
not have this opportunity in the absence of
some such rule as that enunciated in Cone.

The Commission has from the first em-
braced the Cone result. The Commission
has gone further and attempted to meet
some of the problems spawned by the Cone
decision.

Its first effort was the rather clumsy one
comprised in the last two sentences of Rule
50(b) as it was originally enacted. These
two sentences have now been deleted and
they should be forgotten.

In their stead, the General Assembly has
added a new final sentence to what is now
section 50(b)(1) and a new section
50(b) (2). These additions make clear the
power of a trial judge, once there has been
a motion for a directed verdict, to con-
sider on his own motion, after entry of
judgment (see Rule 38 as to when judg-
ment is deemed to be entered), entry of
judgment in accordance with the directed
verdict motion. The additions also make
clear that without some post-verdict con-
sideration of a motion for judgment or
the reserved motion for a directed verdict,
the appellate court cannot, if it should find
erroneous the failure to grant the motion
for directed verdict, direct entry of judg-
ment for the appellant but can only order
a new trial.

Editor’s Note.—

" For article on the legislative changes to
the new Rules of Civil Procedure, see 6
Wake Forest Intra. L. Rev. 267 (1970).

Difference between Directed Verdicts in
Criminal and Civil Cases.—For a discussion
of the difference between directed verdicts
in criminal and civil cases, see State v.
Riley, 113 N.C. 648, 18 S.E. 168 (1893);
Cutts v. Casey, 278 N.C. 390, 180 S.E.2d
297 (1971).

Right to Jury Trial Guaranteed.—North
Carolina Const.,, Art. I, § 25, has been
construed to guarantee trial by jury in all
civil actions where the parties have not
waived the right. Cutts v. Casey, 278 N.C.
390, 180 S.E.2d 297 (1971).
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Jury Determines Issue Where More than
One Conclusion Can Be Drawn. — Where
more than one conclusion can reasonably be
drawn, determination of the issue is prop-
erly for the jury. Maness v. Fowler-Jones
Constr. Co., 10 N.C. App. 592, 179 S.E.2d
816 (1971).

Discrepancies and contradictions in the
evidence are to be resolved by the jury and
not by the court. Naylor v. Naylor, 11
N.C. App. 384, 181 S.E.2d 222 (1971).

Directed verdicts are appropriate only in
jury cases. Bryant v. Kelly, 279 N.C. 123,
181 S.E.2d 438 (1971).

When plaintiff filed its motion asking the
trial court to approve and adopt the
referee’s report, it inappropriately made a
directed verdict. A motior for directed
verdict and a directed verdict are not proper
where the trial is before the judge sitting
without a jury. Porter Bros. v. Jones, 11
N.C. App. 215, 181 S.E.2d 177 (1971).

A motion for a directed verdict under sec-
tion (a) of this rule is proper when a trial
is being held before a jury. Where a case is
tried by the judge without a jury, the ap-
propriate motion in such case is for in-

voluntary dismissal under Rule 41(b).
Bryant v. Kelly, 10 N.C. App. 208, 178
S.E.2d 113 (1970); Neff v. Queen City

Coach Co., 16 N.C. App. 466, 192 S.E.2d
587 (1972).

A motion for directed verdict under sec-
tion (a) is appropriate when trial is held
before a jury. Aiken v. Collins, 16 N.C.
App. 504, 192 S.E.2d 617 (1972).

Motion for Directed Verdict and Motion
for Nonsuit Compared. — A motion for
directed verdict under the new rules
produces virtually the same effect and ordi-
narily will be treated the same as a motion
for nonsuit under the old rules in deter-
mining whether the evidence should be sub-
mitted to the jury. Aetna Cas. & Sur. Co. v.
Lumbermen’'s Mut. Cas. Co., 11 N.C. App.
490, 181 S.E.2d 727 (1971).

In nonjury trials the motion for nonsuit
has been replaced by the motion for a dis-
missal, in jury trials by the motion for a
directed verdict. Creasman v. First Fed.
Sav. & Loan Ass'n, 279 N.C. 361, 183
S.E.2d 115 (1971), cert. denied, 405 U.S.
977, 92 S. Ct. 1204, 31 L. Ed. 2d 252 (1972).

The motion for a directed verdict pre-
sents substantially the same question for
sufficiency as did a motion for an involun-
tary nonsuit formerly. Investment Proper-
ties of Asheville, Inc. v. Allen, 281 N.C.
174, 188 S.E.2d 441 (1972).

The motion for directed verdict presents
substantially the same question for suffi-
ciency as did a motion for an involuntary
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nonsuit under former § 1-183. Younts v.
State Farm Mut. Auto. Ins. Co., 281 N.C.
582, 189 S.E.2d 137 (1972); McCoy wv.
Dowdy, 16 N.C. App. 242, 192 S.E.2d 81
(1972).

A motion for a directed verdict presents
substantially the same question as did a
motion for judgment as of nonsuit. Jenkins
v. Starrett Corp.,, 13 N.C. App. 437, 186
S.E.2d 198 (1972).

The distinction between a motion for a
directed verdict and a motion for an in-
voluntary dismissal is more than one of
mere nomenclature, as a different test is
to be applied to determine the sufficiency
of the evidence to withstand the motion
when the case is tried before court and
jury than when the court alone is finder
of the facts. Neff v. Queen City Coach Co.,
16 N.C. App. 466, 192 S.E.2d 587 (1972).

Function of Rule 41(b) Similar to Sec-
tion (a).—Where a case is tried before a
jury, the appropriate motion by which a
defendant tests the sufficiency of plaintiff’s
evidence to permit a recovery is the mo-
tion for a directed verdict under section
(a). The motion for involuntary dismissal,
made under Rule 41(b), performs a similar
function in an action tried by the court
without a jury. Duke v. Meisky, 12 N.C.
App. 329, 183 S.E.2d 292 (1971).

A motion to dismiss under Rule 41(b) is
properly made only in cases tried by a
judge without a jury, while the proper
motion in jury cases is for a directed
verdict under section (a) of this rule,
Hamm v. Texaco, Inc.,, 17 N.C. App. 451,
194 S.E.2d 560 (1973).

Classes of Cases Not Ordinarily Subject
to Directed Verdict.—Those classes of cases
not subject to nonsuit under the old rules
would not be ordinarily subject to directed
verdict under the new rules. Aetna Cas. &
Sur. Co. v. Lumbermen’s Mut. Cas. Co., 11
N.C. App. 490, 181 S.E.2d 727 (1971).

A nonsuit was prohibited in caveat pro-
ceedings. Aetna Cas. & Sur. Co. v. Lumber-
men’s Mut. Cas. Co., 11 N.C. App. 490, 181
S.E.2d 727 (1971).

A judgment of nonsuit could not be
entered in a declaratory judgment action.
Aetna Cas. & Sur. Co. v. Lumbermen’s
Mut. Cas. Co., 11 N.C. App. 490, 181
S.E.2d 727 (1971).

Since the nonsuit and directed verdict are
so analogous, directed verdict in a declara-
tory judgment action was not appropriate,
but upon the evidence, a peremptory
instruction would have been appropriate.
Aetna Cas. & Sur. Co. v. Lumbermen’s
Mut. Cas. Co, 11 N.C. App. 490, 181 S.E.2d
727 (1971).
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In a jury trial, the motion for a directed
verdict is the only device by which the ad-
verse party can challenge the sufficiency of
the evidence to go to the jury. Cutts v.
Casey, 278 N.C. 390, 180 S.E.2d 297 (1971).

In a case tried to a jury, after a plaintiff
has put on evidence and rested, a defendant
who asserts that the evidence of the plain-
tiff is insufficient to permit a recovery is
restricted to making a motion for a directed
verdict under section (a) of this rule.
Creasman v. First Fed. Sav. & Loan Ass'n,
10 N.C. App. 182, 177 S.E.2d 770 (1970).

The motion for a directed verdict is now
the only procedure by which a party can
challenge the sufficiency of his adversary’s
evidence to go to the jury. Creasman v.
First Fed. Sav. & Loan Ass'n, 279 N.C.
361, 183 S.E.2d 115 (1971), cert. denied,
405 U.S. 977, 92 S. Ct. 1204, 31 L. Ed. 2d
252 (1972).

When a case is tried by a jury a defen-
dant may move for a directed verdict to
test the sufficiency of the evidence to go
to the jury. Roberts v. William N. & Kate
B. Reynolds Mem. Park, 281 N.C. 48, 187
S.E.2d 721 (1972).

Involuntary Dismissal in Jury Trial
Treated as Directed Verdici.—Where judg-
ment of involuntary dismissal in a trial
before a jury was improperly entered under
Rule 41(b), which is applicable only in a
trial by the court without a jury, it may
properly be treated as a motion for a
directed verdict under this rule. Pergerson
v. Williams, 9 N.C. App. 512, 176 S.E.2d
885 (1970).

Defendants’ motion for ‘dismissal”—on
grounds of insufficient evidence to go to the
jury, rather than for a “directed verdict,”
is not fatal where the defendants stated
grounds entitling them to a directed verdict.
Creasman v. First Fed. Sav. & Loan Ass'n,
10 N.C. App. 182, 177 S.E.2d 770 (1970).

Where a motion for dismissal is made
pursuant to Rule 41(b) in a jury case, it
may properly be treated as a motion for
directed verdict. Creasman v. First Fed.
Sav. & Loan Ass'n, 279 N.C. 361, 183
S.E.2d 115 (1971), cert. denied, 405 U.S.
977, 92 S. Ct. 1204, 31 L. Ed. 2d 252
(1972).

Motion for “Judgment of Nonsuit”
Treated as Motion for Directed Verdict.—
Defendant’'s motion for “judgment of non-
suit” made at the close of plaintiff's evi-
dence, and again at the close of all the evi-
dence was treated as a motion for a di-
rected verdict under this rule. The new
rules contemplate that the name of the
motion is not as important as the substance.
Wheeler v. Denton, 9 N.C. App. 167, 175
S.E.2d 769 (1970).
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Judgment entered upon a directed ver-
dict is a final judgment on the merits.
Taylor v. Tri-County Elec. Membership
Corp., 17 N.C. App. 143, 193 S.E.2d 402
(1972).

When granted, the common-law motion
for a directed verdict resulted in a judg-
ment on the merits in either a criminal
or a civil case. Cutts v. Casey, 278 N.C.
390, 180 S.E.2d 297 (1971).

It is therefore appealable, and operates
with full res judicata effect. Taylor v. Tri-
County Elec. Membership Corp., 17 N.C.
App. 143, 193 S.E.2d 402 (1972).

Defendant Is Entitled to Judgment on
Merits when Motion for Directed Verdict
Granted. — When a motion for a directed
verdict under this rule is granted, the defen-
dant is entitled to a judgment on the merits.
Cutts v. Casey, 278 N.C. 390, 180 S.E.2d
297 (1971).

When a defendant’s motion for a directed
verdict under this rule is granted, the de-
fendant is entitled to judgment. Kelly v.
International Harvester Co., 278 N.C. 153,
179 S.E.2d 396 (1971).

Unless Court Permits Voluntary Dis-
missal under Rule 41(a)(2).—~When a mo-
tion for a directed verdict under this rule
is granted, the defendant is entitled to a
judgment on the merits unless the court
permits a voluntary dismissal of the action
under Rule 41(a) (2). The court may permit
a voluntary dismissal upon such terms and
conditions as justice requires. Cutts v.
Casey, 278 N.C. 390, 180 S.E.2d 297 (1971).

When a defendant’s motion for a directed
verdict under this rule is granted, the de-
fendant is entitled to judgment unless the
court permits a voluntary dismissal of the
action under Rule 41(a)(2). Kelly v. Inter-
national Harvester Co., 278 N.C. 153, 179
S.E.2d 396 (1971); Taylor v. Tri-County
Elec. Membership Corp., 17 N.C. App. 143,
193 S.E.2d 402 (1972).

At the instance of the plaintiff, the court
may permit a voluntary dismissal upon
such terms and conditions as justice re-
quires. Kelly v. International Harvester
Co., 278 N.C. 153, 179 S.E.2d 396 (1971).
_Rule 41(b) has no application when con-
sidering a motion for a directed verdict in
a jury trial. Kelly v. International Har-
vester Co., 278 N.C. 153, 179 S.E.2d 396
(1971).

Judge May Enter Directed Verdict on
His Own Motion.—Under section (b)(1)
O_f this rule a trial judge, on his own mo-
tion, may enter a directed verdict within
10 days after the jury is discharged for
failing to reach a verdict. Odell v. Lips-
comb, 12 N.C. App. 318, 183 S.E.2d 299
(1971).
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Defendant Waives Motion by Offering
Evidence.—By offering evidence, defendant
waives his motion for directed verdict
made at the close of plaintiff’s evidence.
Woodard v. Marshall, 14 N.C. App. 67,
187 S.E.2d 430 (1972).

Question Presented by Motion for Di-
rected Verdict.—The question presented by
the defandant’s motion for a directed ver-
dict i1s whether the evidence, when con-
sidered in the light most favorable to plain-
tiff, is sufficient for submission to the jury.
Kelly v. International Harvester Co., 278
N.C. 153, 179 S.E.2d 396 (1971).

The motion for a directed verdict in a
jury trial presents the question whether the
evidence, when considered in the light
most favorable to the party against whom
the motion is made, is sufficient for sub-
mission to the jury. Sink v. Sink, 11 N.C.
App. 549, 181 S.E.2d 721 (1971).

A defendant’s motion for a directed ver-
dict in a jury trial made under this rule
oresents the question whether the evidence
is sufficient to entitle the plaintiff to have
the jury pass on it. Maness v. Fowler-
Jones Constr. Co., 10 N.C. App. 592, 179
S.E.2d 816 (1971).

The defendant’s motion for a directed
verdict under this rule presents a question
of law for decision by the court, namely,
whether the evidence is sufficient to entitle
the plaintiff to have the jury pass on it.
Kelly v. International Harvester Co., 278
N.C. 153, 179 S.E.2d 396 (1971); Odell v.
Lipscomb, 12 N.C. App. 318, 183 S.E.2d
299 (1971); Bowen v. Constructors Equip.
Rental Co., 283 N.C. 395, 196 S.E.2d 789
(1973).

The defendant’s motion for a directed
verdict presents substantially the same
question formerly presented by the motion
for nonsuit, that is, whether the evidence
considered in the light most favorable to
the claimant will justify a verdict in his
favor. Cutts v. Casey, 278 N.C. 390, 180
S.E.2d 297 (1971).

A motion for a directed verdict presents
the question of whether, as a matter of
law, the evidence offered by plaintiff, when
considered in the light most favorable to
the plaintiff, is sufficient to be submitted
to the jury. Roberts v. Willilam N. &
Kate B. Reynolds Mem. Park, 281 N.C.
48, 187 S.E.2d 721 (1972).

The question of law presented by defen-
dant’s motion for a directed verdict is
whether plaintiff’s evidence was sufficient
for submission to the jury. Stewart v.
Nation-Wide Check Corp., 279 N.C. 278,
182 S.E.2d 410 (1971).

A defendant’s motion made in a jury
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trial for a directed verdict presents substan-
tially the same question as that formerly
presented by a motion for judgment of
involuntary nonsuit, namely, whether the
evidence was sufficient to entitle the plain-
tiff to have the jury pass on it. Raynor v.
Foster, 12 N.C. App. 193, 182 S.E.2d 806
(1971); Sadler v. Purser, 12 N.C. App. 206,
182 S.E.2d 850 (1971).

The motion for a directed verdict pre-
sents substantially the same question
formerly presented by the motion for
nonsuit, that is, whether the evidence con-
sidered in the light most favorable to the
claimant will justify a verdict in his favor.
American Personnel, Inc. v. Harbolick, 16
N.C. App. 107, 191 S.E.2d 412 (1972).

A motion for a directed verdict or judg-
ment non obstante veredicto presents sub-
stantially the same question as that pre-
sented by a motion for nonsuit under
former § 1-183. City of Winston-Salem v.
Rice, 16 N.C. App. 294, 192 S.E.2d 9 (1972).

Defendant’s motion for a directed ver-
dict presents the question whether the
evidence, viewed in the light most favor-
able to plaintiffs, is legally sufficient to
establish this premise. Investment Proper-
ties of Asheville, Inc. v. Allen, 283 N.C.
77, 196 S.E.2d 262 (1973).

A motion for directed verdict raises the
question whether tl.e evidence, considered
in the light most favorable to the plaintiff,
will justify a verdict in his favor. Rayfield
v. Clark, 283 N.C. 362, 196 S.E.2d 197
(1973).

The proper test for disposition of a mo-
tion for a directed verdict or judgment
non obstante veredicto whether a motion
on the ground of contributory negligence
is to be granted or the issue submitted for

jury determination must be decided after,

considering the facts of each particular
case. City of Winston-Salem v. Rice, 16
N.C. App. 294, 192 S.E.2d 9 (1972).

Trial Court Should Not Make Findings
of Fact or State Conclusions of Law.—In
resolving the question presented by a mo-
tion for directed verdict, it is not required
or appropriate that the trial court make
“findings of fact” and state “conclusions of
law.” Kelly v. International Harvester Co.,
278 N.C. 153, 179 S.E.2d 396 (1971); Sink
v. Sink, 11 N.C. App. 549, 181 S.E.2d 721
(1971).

Trial Judge Must Consider Evidence in
Light Most Favorable to Plaintiff on De-
fendant’s Motion for Directed Verdict. —
When a motion for directed verdict is made
under this rule at the conclusion of the
plaintiff'’s evidence, the trial judge must
determine whether the evidence, taken in
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the light most favorable to the plaintiff
and giving to it the benefit of every reason-
able inference which can be drawn there-
from was sufficient to withstand defendant’s
motion for a directed verdict. Sawyer v.
Shackleford, 8 N.C. App. 631, 174 S.E.2d
305 (1970).

In considering a motion for a directed
verdict in favor of defendant, the evidence
must be viewed in the light most favorable
to plaintiff. Naylor v. Naylor, 11 N.C. App.
384, 181 S.E.2d 222 (1971); Bowen v. Con-
structors Equip. Rental Co., 283 N.C. 395,
196 S.E.2d 789 (1973).

On a motion by a defendant for a di-
rected verdict in a jury case, the court
must consider all the evidence in the light
most favorable to the plaintiff and may
grant the motion only if, as a matter of law,
the evidence is insufficient to justify a ver-
dict for the plaintiff. Kelly v. International
Harvester Co., 278 N.C. 153, 179 S.E.2d
306 (1971); Creasman v. First Fed. Sav.
& Loan Ass'n, 279 N.C. 361, 183 S.E.2d
115 (1971), cert. denied, 405 U.S. 977, 92
S. Ct. 1204, 31 1. Ed. 2d 252 (1972);
Stewart v. Nation-Wide Check Corp., 279
N.C. 278, 182 S.E.2d 410 (1971); Odell v.
Lipscomb, 12 N.C. App. 318, 183 S.E.2d 299
(1971); Investment Properties of Asheville,
Inc. v. Allen, 281 N.C. 174, 188 S.E.2d 441
(1972); Younts v. State Farm Mut. Auto.
Ins. Co., 281 N.C. 582, 189 S.E.2d 137
(1972); McCoy v. Dowdy, 16 N.C. App.
242, 192 S.E.2d 81 (1972).

Upon a defendant’s motion for a directed
verdict, all evidence which supports plain-
tiff's claim must be taken as true and
viewed in the light most favorable to him,
giving him the benefit of every reasonable
inference which may legitimately be drawn
therefrom, and with contradictions, con-
flicts and inconsistencies being resolved in
his favor. Maness v. Fowler-Jones Constr.
Co.., 10 N.C. App. 592, 179 S.E.2d 816
(1971); Raynor v. Foster, 12 N.C. App.
193, 182 S.E.2d 806 (1971); Jenkins wv.
Starrett Corp., 13 N.C. App. 437, 186 S.E.2d
198 (1972); Rogers v. City of Asheville, 14
N.C. App. 514, 188 S.E.2d 656 (1972);
Teachey v. Woolard, 16 N.C. App. 249,
191 S.E.2d 903 (1972).

Upon a motion for a directed verdict
made by a defendant under the provisions
of this rule, all evidence which supports the
plaintiff's claim must be taken as true an
considered in the light most favorable to
the plaintiff, giving him the benefit of
every reasonable inference which may
legitimately be drawn therefrom, and with
contradictions, conflicts and inconsistencies
being resolved in the plaintiff's favor. In-
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gold v. Carolina Power & Light Co., 11
N.C. App. 253, 181 S.E.2d 173 (1971).

Under this section all evidence which
supports a plaintiff’s claim must be taken
as true and considered in the light most
favorable to plaintiff, giving to plaintiff the
benefit of every reasonable inference which
may legitimately be drawn therefrom, and
with contradictions, conflicts and incon-
sistencies being resolved in plaintiff’s favor.
Pergerson v. Williams, 9 N.C. App. 512, 176
S.E.2d 885 (1970).

When a motion for directed verdict is
made at the conclusion of the evidence,
the trial court must determine whether the
evidence, taken in the light most favorable
to the plaintiff and giving the plaintiff the
benefit of every reasonable inference, is
sufficient. Riddick v. Whitaker, 13 N.C.
App. 416, 185 S.E.2d 602 (1972).

Upon motion for a directed verdict and
judgment non obstante veredicto by defen-
dant, the sufficiency of the evidence to take
the case to the jury is drawn into question,
and all of the evidence which supports
plaintiff's claim must be taken as true and
considered in the light most favorable to
plaintiff giving him the benefit of every
reasonable inference which may legiti-
mately be drawn therefrom, and with con-
tradictions, conflicts and inconsistencics
being resolved in plaintiff's favor. Kinston
Bldg. Supply Co. v. Murphy, 13 N.C. App.
351, 185 S.E.2d 440 (1971).

Upon defendant’s motion for a directed
verdict, all of plaintiff's evidence must be
taken as true and considered in the light
~ most favorable to plaintiff, giving him the
benefit of all reasonable inferences and
resolving all inconsistencies in his favor.
Jones v. Satterfield Dev. Co., 16 N.C.
App. 80, 191 S.E.2d 435 (1972).

Upon defendant’s motion under this rule,
his own ecvidence mav not be considered
unless it is favorable to the plaintiff or un-
less it is not in conflict with the plaintiff's
evidence and explains or makes clear that
which has been ordered by the plaintiff.
Tate v. Bryant, 16 N.C. App. 132, 191
S.E.2d 433 (1972).

In passing upon a motion for a directed
verdict and the subsequent motion for a
judgment notwithstanding the verdict
based upon it, the testimony of plaintiff’s
witnesses must be accepted at face value.
Rayfield v. Clark, 283 N.C. 362, 196 S.E.2d
197 (1973).

Conflicts Resolved in Opposing Party’s
Favor on Motion.—In ruling on a motion
for directed verdict the court must resolve
any discrepancies in the evidence in favor
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of the party against whom the motion is
made and must give that party the benefit
of every legitimate inference which may be
reasonably drawn from the evidence. Odell
v. Lipscomb, 12 N.C. App. 318, 183 S.E.2d
299 (1971).

Conflicts Resolved in Defendant’s Favor
in Passing on Plaintiff’s Mection.—Insofar
as the defendant’'s testimony creates a con-
flict in his testimony, it must be resolved
in his favor in passing on the plaintiff’s mo-
tion for a directed verdict. Coppley wv.
Carter, 10 N.C. App. 512, 179 S.E.2d 118
(1971).

Judge May Consider Movant’s Evidence
on Motion for Directed Verdict.—In pass-
ing upon motion for directed verdict made
at the close of all the evidence, a defen-
dant’s evidence that tends to contradict or
refute the plaintiff's evidence is not con-
sidered, but the other evidence presented
by a defendant may be considered to the
extent that it clarifies the plaintiff’s case.
Jenkins v. Starrett Corp., 13 N.C. App. 437,
186 S.E.2d 198 (1972).

Principles Guiding Determination of
Sufficiency of Plaintiff’s Evidence.—In de-
termining the sufficiency of a plaintiff’s
evidence to withstand a defendant’s motion
for a directed verdict in a jury case, the
trial court and the Court of Appeals are
guided by the same principles that pre-
vailed under the former procedure with
respect to the sufficiency of evidence to
withstand a motion for nonsuit under
former § 1-183. Pergerson v. Williams, 9
N.C. App. 512, 176 S.E.2d 885 (1970).

Determination of the sufliciency of the
evidence to withstand a motion for a di-
rected verdict made by a defendant under
the provisions of this rule is guided by the
same principles that prevailed under the
former procedure with respect to motion
for nonsuit. Ingold v. Carolina Power &
Light Co., 11 N.C. App. 253, 181 S.E.2d
173 (1971).

In deciding whether the evidence was
sufficient to entitle a plaintiff to have the
jury pass on it, the court should give no
consideration to the fact that the jury may
have failed to reach a verdict, but should
consider only the evidence in the case.
Odell v. Lipscomb, 12 N.C. App. 318, 183
S.E.2d 299 (1971).

In deciding whether a plaintiff’s evidence
is sufficient to withstand a defendant’s mo-
tion for a directed verdict in a jury case,
both the trial and appellate courts must
adhere to the same principles that gov-
erned under the former procedure with re-
gard to sufficiency of evidence to with-
stand a motion for nonsuit. Jones v. Sat-
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terfield Dev. Co., 16 N.C. App. 80, 191
S.E.2d 435 (1972).

Verdict Directed for Defendant Where
Plaintiff Shows No Right to Relief.—\When
it is clear that the plaintiff has shown no
right to relief, the judge will direct a ver-
dict for the defendant at the close of plain-
tiff'’s evidence just as he could formerly
grant a motion for compulsory nonsuit.
Cutts v. Casey, 278 N.C. 390, 180 S.E.2d
297 (1971).

Evidence Raising Only Conjecture Is
Not Sufficient to Withstand Motion.—Evi-
dence which does no more than raise a
possibility or conjecture of a fact is not
sufficient to withstand a motion by defen-
dant for a directed verdict. Ingold v. Caro-
lina Power & Light Co., 11 N.C. App. 253,
181 S.E.2d 173 (1971).

The judge may direct a verdict only when
the issue submitted presents a question of
law based on admitted facts. Cutts v. Casey,
278 N.C. 390, 180 S.E.2d 297 (1971); Jones
v. Satterfield Dev. Co., 16 N.C. App. 80,
191 S.E.2d 435 (1972).

Where, in view of facts which were
stipulated before trial and admitted by de-
fendant at trial, the issue presented only
a question of law for the court, the general
rule that the court cannot direct a verdict
in favor of a party having the burden of
proof does not apply. American Personnel,
Inc. v. Harbolick, 16 N.C. App. 107, 191
S.E.2d 412 (1972).

North Carolina allows directed verdicts
only when the evidence presents a question
of law based on admitted facts. Cutts v.
Casey, 278 N.C. 390, 180 S.E.2d 297 (1971).

The court can always direct a verdict
against the party with the burden of proof,
if there is no evidence in his favor. Cutts v.
Casey, 278 N.C. 390, 180 S.E.2d 297 (1971).

The court may direct a verdict against
the party having the burden of proof when
there is no evidence in his favor. Roberts
v. William N. & Kate B. Reynolds Mem.
Park, 281 N.C. 48, 187 S.E.2d 721 (1972).

But a verdict may never be directed when
the facts are in dispute. Cutts v. Casey, 278
N.C. 390, 180 S.E.2d 297 (1971); Jones v.
Satterfield Dev. Co., 16 N.C. App. 80, 191
S.E.2d 435 (1972).

Thus, the judge cannot direct a verdict
upon any controverted issue in favor of the
party having the burden of proof even
though the evidence 1is uncontradicted.
Cutts v. Casey, 278 N.C. 390, 180 S.E.2d
297 (1971); Little v. Poole, 11 N.C. App.
597, 182 S.E.2d 206 (1971).

Under this rule, the trial judge cannot
direct a verdict in favor of the party having
the burden of proof when his right to re-
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cover depends upon the credibility of his
witnesses. Cutts v. Casey, 278 N.C. 390, 180
S.E.2d 297 (1971).

Ordinarily, it is not permissible to direct
a verdict in favor of a litigant on whom
rests the burden of proof. Smith v. Burle-
son, 9 N.C. App. 611, 177 S.E.2d 451 (1970).

This rule, which deals only with jury
trials, does not purport to confer upon the
judge the power to pass upon the credibil-
itv of the evidence and to direct a verdict
in favor of the party having the burden of
proof. Cutts v. Casey, 278 N.C. 390, 180
S.E.2d 297 (1971).

Where the burden of proof on the issues
of negligence and agency was on the plain-
tiff. it was error for the court to direct a
verdict in favor of plaintiff on those issues.
Little v. Poole, 11 N.C. App. 597, 182
S.E.2d 206 (1971).

The party having the burden of proof
on all the issues is not entitled to a directed
verdict. Mull v. Mull, 13 N.C. App. 154,
185 S.E.2d 14 (1971).

Since defendant’s denial of an alleged
fact raises an issue as to its existence even
though he offers no evidence tending to
contradict that offered by plaintiff. Cutts v.
Casey, 278 N.C. 390, 180 S.E.2d 297 (1971).

And the credibility of testimony is for
the jury, not the court, and a genuine issue
of fact must be tried by a jury unless this
right is waived. Cutts v. Casey, 278 N.C.
3900, 180 S.E.2d 297 (1971).

But Court May Give Peremptory In-
struction in Favor of Party with Burden
of Proof.—-\\When there is no conflict in the
evidence and but one inference is permis-
sible from it, the court may give a peremp-
tory instruction in favor of the party having
the burden of proof. Such an instruction
directs the jury to answer the issue in
favor of the plaintiff if it finds the facts to
be as all the evidence tends to show;
otherwise not. To so instruct is not to
direct a verdict. Cutts v. Casey, 278 N.C.
390, 180 S.E.2d 207 (1971).

When all the evidence offered suffices, if
true, to establish the controverted fact, the
court may give a peremptory instruction—
that is, if the jury find the facts to be as
all the evidence tends to show, it will
answer the inquiry in an indicated manner.
Cutts v. Casey, 278 N.C. 390, 180 S.E.2d
297 (1971).

A peremptory instruction does not de-
prive the jury of its right to reject the evi-
dence because of lack of faith in its credibil-
itv. Such an instruction differs from a
directed verdict. Cutts v. Casey, 278 N.C.
390, 180 S.E.2d 297 (1971).

When Directed Verdict in Favor of
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Party with Burden of Proof Is Permis-
sible. — When facts are judicially admitted
and are no longer a subject of inquiry,
then directing a verdict in favor of a litigant
on whom rests the burden of proof is not
only permissible, but it is the duty of the
judge to answer the issue. Smith v. Burle-
son, 9 N.C. App. 611, 177 S.E.2d 451 (1970).

After looking at all of the evidence, if
no other reasonable conclusion is possible
then a directed verdict would be proper
even though such directed verdict is in
favor of the litigant upon whom rests the
burden of proof. Smith v. Burleson, 9 N.C.
App. 611, 177 S.E.2d 451 (1970).

\When all of the evidence has been intro-
duced, the facts established and a defendant
has proved himself negligent, there is no
factual i1ssue of negligence remaining as a
subject of inquiry, and on this issue there
is no duty resting upon the jury. In a situa-
tion of this kind, it is no longer necessary
for the jury to intervene, and the trial
judge should enter a directed verdict. Smith
v. Burleson, 9 N.C. App. 611, 177 S.E.2d 451
(1970).

The Court of Appeals has customarily
adopted a rule of entering a judgment of
nonsuit against a plaintiff when the plain-
tiff's own evidence establishes contributory
negligence. This is tantamount to directing
a verdict in favor of the party with the
burden of proof. Smith v. Burleson, 9 N.C.
App. 611, 177 S.E.2d 451 (1970).

A directed verdict against the plaintiff
is proper in a negligence case only when
contributory negligence is so clearly estab-
lished that no other conclusion can reason-
ably be reached. Naylor v. Naylor, 11 N.C.
App. 384, 181 S.E.2d 222 (1971).

Directed Verdict When Plaintiff’s Evi-
dence Shows Contributory Negligence.—
A directed verdict on the ground that
plaintiff's evidence reveals contributory
negligence as a matter of law is proper
only when contributory negligence is so

clearly established that no other conclusion

can reasonably be reached. Riddick v.
Whitaker, 13 N.C. App. 416, 185 S.E.2d
602 (1972).

In an action for wrongful death, a di-
rected verdict for the defendant on the
ground of contributory negligence should
be granted when, and only when, the evi-
dence, taken in the light most favorable
to plaintiff, establishes the contributory
negligence of plaintiff's intestate so clearly
that no other reasonable inference or con-
clusion may be drawn therefrom. Bowen v.
Constructors Equip. Rental Co., 283 N.C.
395, 196 S.E.2d 789 (1973).

Evidence Requiring Speculation Should
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Not Be Submitted to Jury.— Evidence
which raises only a conjecture of negli-
gence may not properly be submitted to the
jury. To hold that evidence that a defen-
dant could have been negligent is sufficient
to go to a jury, in the absence of any evi-
dence, direct or circumstantial, that such
a defendant actually was negligent, is to
allow the jury to indulge in speculation and
guesswork. Jenkins v. Starrett Corp., 13
N.C. App. 437, 186 S.E.2d 198 (1972).

The words, “without any assent of the
jury,” are used to dispel any apprehension
that the jury is required to perform a per-
functory act in connection with the verdict
in a case which is not submitted to it for
determination. Kelly v. International Har-
vester Co., 278 N.C. 153, 179 S.E.2d 396
(1971)-

Specific Grounds Must Be Stated in Mo-
tion for Directed Verdict.—The provision
of this rule which requires that “specific
grounds” shall be stated in a motion for a
directed verdict is mandatory. Wheeler v.
Denton, 9 N.C. App. 167, 175 S.E.2d 769
(1970); Worrell v. Hennis Credit Union, 12
N.C. App. 275, 182 S.E.2d 874 (1971).

A motion for a directed verdict shall
state the specific grounds therefor; this
rule is mandatory. Turner v. Turner, 9 N.C.
App. 336, 176 S.E.2d 24 (1970).

Since the statute expressly requires that
“specific grounds” shall be stated in a mo-
tion for a directed verdict, this provision of
the rule is mandatory. Wheeler v. Denton,
9 N.C. App. 167, 175 S.E.2d 769 (1970).

Failure to State Grounds Is Sufficient
Basis for Overruling Motion, — A defen-
dant’s failure to state the grounds for his
motions for a directed verdict is sufficient
basis for the court’s overruling them.
Dixon v. Shelton, 9 N.C. App. 392, 176
S.E.2d 390 (1970).

No Appeal from Denial of Motion Which
Fails to State Grounds.—If the court denies
a motion for a directed verdict which fails
to state the specific grounds for the motion,
the moving party may not complain of the
denial on appeal. Pergerson v. Williams, 9
N.C. 512, 176 S.E.2d 885 (1970).

An appellant, who fails to state “specific
grounds,” is not entitled upon appeal to
question the insufficiency of the evidence to
support the verdict. Wheeler v. Denton, 9
N.C. App. 167, 175 S.E.2d 769 (1970).

An appellant who fails to state specific
grounds for his motion for a directed ver-
dict is not entitled, on appeal from the
court’s refusal to allow the motion, to ques-
tion the insufficiency of the evidence to sup-
port the verdict. Builders Supplies Co. %
Gainey, 10 N.C. App. 364, 178 S.E.2d 794

(1971).
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The defendant, having failed to state
“specific grounds,” is not entitled upon ap-
peal to question the insufficiency of the
evidence to support the verdict. Wheeler v.
Denton, 9 N.C. App. 167, 175 S.E.2d 769
(1970).

Nor from Granting of Motion where Such
Failure Not Objected to. — If the court
grants a motion for a directed verdict which
fails to state the specific grounds for the
motion, the adverse party who did not ob-
ject to failure of the motion to state specific
grounds therefor cannot raise such objec-
tion in the appellate court. Pergerson v.
Williams, 9 N.C. 512, 176 S.E.2d 885 (1970).

If a motion for a directed verdict is
granted, the adverse party who did not
object at trial to the failure of the motion
to state specific grounds therefor cannot
raise the objection on appeal. Builders Sup-
plies Co. v. Gainey, 10 N.C. App. 364, 178
S.E.2d 794 (1971).

Method of Complying with Requirement
to State Grounds.—A motion for a directed
verdict, “citing the case of Blake v. Mallard,
decided by Justice Sharp in 1964,” is cer-
tainly not an approved method of comply-
ing with the requirement that “a motion
for a directed verdict shall state the specific
grounds therefor.” Grant v. Greene, 11
N.C. App. 537, 181 S.E.2d 770 (1971).

Grounds Should Be Included in Record
on Appeal. — Litigants would be well
advised to include in the record the specific
grounds stated in the motion for a directed
verdict. A failure to do so could result in
a dismissal of the appeal. Davis v. Peacock,
10 N.C. App. 256, 178 S.E.2d 133 (1970).

Failure to Renew Motion Following Op-
ponent’s Additional Evidence. — Where a
defendant failed to renew a motion for a
directed verdict following a plaintiff’s ad-
ditional evidence, the Court of Appeals will
not pass upon the sufficiency of the evi-
dence to survive a motion for a directed
verdict. Gragg v. Burns, 9 N.C. App. 240,
175 S.E.2d 774 (1970).

Plaintiff Waives Objection to Nonsuit of
Codefendant.—A plaintiff may himself call
a defendant as his own witness, and may
not complain if he fails to do so and the
case against one defendant is nonsuited
prior to the presentation of evidence by a
codefendant. Jenkins v. Starrett Corp. 13
N.C. App. 437, 186 S.E.2d 198 (1972).

Appellate Court’s Determination of Suffi-
ciency of Evidence to Withstand Motion.—
On appeal from the granting of a defen-
dant’s motion for directed verdict under
this rule, the court must determine the
sufficiency of plaintiff’s evidence guided by
the same principles applicable in determin-
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ing the sufficiency of evidence to withstand
the motion for nonsuit under former § 1-
183. Naylor v. Naylor, 11 N.C. App. 384, 181
S.E.2d 222 (1971); Byrd v. Potts, 12 N.C.
App. 262, 182 S.F..2d 837 (1971).

On appeal from the granting of a mo-
tion for directed verdict against the plain-
tiff, all the evidence tending to support
plaintiff's claim must be taken as true and
considered in the light most favorable to
him, giving him the benefit of every reason-
able inference which legitimately may be
drawn therefrom, with contradictions, con-
flicts and inconsistencies therein being
resolved in plaintiff's favor. Adler wv.
Lumber Mut. Fire Ins. Co., 10 N.C. App.
720, 179 S.E.2d 786 (1971).

In determining the sufficiency of the
evidence the Court of Appeals is guided
by the same principles that prevailed under
the former procedure with respect to the
sufficiency of evidence to withstand a mo-
tion for nonsuit under former § 1-183. All
evidence which supports plaintiffs’ claim
must be taken as true and considered in the
light most favorable to plaintiffs, giving
them the benefit of every reasonable infer-
ence which may legitimately be drawn
therefrom, and with contradictions, conflicts
and inconsistencies being resolved in plain-
tiffs' favor. Musgrave v. Mutual Sav. &
Loan Ass'n, 8 N.C. App. 385, 174 S.E.2d
820 (1970); Tate v. Bryant, 16 N.C. App.
132, 191 S.E.2d 433 (1972).

Appellate Court Must Look to Evi-
dence.—To pass upon the single question
of law presented, namely, the sufficiency of
plaintiff's evidence to withstand defen-
dant’s motion for a directed verdict, the
appellate court must look to the evidence
and base decision thereon without regard
to the trial court's “findings of fact” and
“conclusions of law.” Sink v. Sink, 11 N.C.
App. 519, 181 S.E.2d 721 (1971).

All relevant evidence admitted by the
trial court, whether competent or not, must
be accorded its full probative force in de-
termining the correctness of its ruling upon
a motion for judgment as of nonsuit.
Jenkins v. Starrett Corp., 13 N.C. App.
437, 186 S.E.2d 198 (1972).

Upon deciding that the trial court should
have granted appellant’s motion for a di-
rected verdict made at the close of all the
evidence, the Court of Appeals may ap-
propriately direct entry of judgment in ac-
cordance with the appellant’s motion, but
only when the appellant also in apt time
moved for judgment notwithstanding the
verdict. Nichols v. C.J. Moss Real Estate,
Inc., 10 N.C. App. 66, 177 S.E.2d 750
(1970).
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Denial of a motion for a directed verdict
is not a bar to a motion for judgment
notwithstanding the verdict. Investment
Properties of Asheville, Inc. v. Allen, 281
N.C. 174, 188 S.E.2d 441 (1972).

The availability of a motion for a judg-
ment notwithstanding the verdict consti-
tutes an innovation in the civil procedure of
this State. Formerly, a motion for nonsuit
made under the provisions of former § 1-
183 could not be allowed after verdict for
insufficiency of the evidence. Musgrave v.
Mutual Sav. & Loan Ass'n, 8 N.C. App.
385, 174 S.E.2d 820 (1970).

Appropriate Motion for Directed Verdict
Is Prerequisite to Motion for Judgment
Notwithstanding Verdict.—The language of
this rule is almost identical to the language
of Rule 50, Federal Rules of Civil Proce-
dure. The well-recognized interpretation of
this rule is that the making of an ap-
propriate motion for a directed verdict is
an absolute prerequisite for the motion for
judgment notwithstanding the verdict. Glen
Forest Corp. v. Bensch, 9 N.C. App. 587,
176 S.E.2d 851 (1970).

Where a party failed to move for a di-
rected verdict at the close of all the evi-
dence, the motion for judgment notwith-
standing the wverdict did not meet the
requirement of section (b)(1) that a motion
for judgment notwithstanding the verdict
be supported by a timely motion for
directed verdict. Dean v. Nash, 12 N.C.
App. 661, 184 S.E.2d 521 (1971).

The language of section (b)(1) presup-
poses that its provisions are applicable
only to situations in which the party mov-
ing for a directed verdict has his motion
denied and the verdict of the jury is ad-
verse to his position. Hathcock v. Lowder,
16 N.C. App. 255, 192 S.E2d 124 (1972).

And Motion for Directed Verdict after
Jury Has Returned Verdict Is Too Late.—
A litigant’s motion for directed verdict nunc
pro tunc, which is made after the jury has
returned its verdict in a case, comes too
late to preserve its right to move for judg-
ment notwithstanding the verdict; there-
fore, a litigant’s purported motion for judg-
ment n.o.v. is then properly denied. Glen
Forest Corp. v. Bensch, 9 N.C. App. 587,
176 S.E.2d 851 (1970).

This rule provides for a motion for a
directed verdict at the close of plaintiff’s
evidence or at the close of all the evidence.
It does not give a litigant the option of
waiting until after the verdict is in to make
the motion for a directed verdict to attempt
to preserve his right to move for judgment
notwithstanding the verdict. Glen Forest
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Corp. v. Bensch, 9 N.C. App.
S.E.2d 851 (1970).

Procedure whereby the trial judge with-
held his ruling on a motion for a directed
verdict until after the jury had returned its
verdict was disapproved. Hamel v. Young
Spring & Wire Corp.,, 12 N.C. App. 199,
182 S.E.2d 839 (1971).

After a case has been submitted to a
jury, the proper motion to be ruled upon
at that time is a motion for judgment not-
withstanding the verdict. Hamel v. Young
Spring & Wire Corp., 12 N.C. App. 199,
182 S.E.2d 839 (1971).

Motion Is Cautiously Granted. — A
motion for judgment notwithstanding the
verdict is cautiously and sparingly granted.
Investment Properties of Asheville, Inc. v.
Allen, 281 N.C. 174, 183 S.E.2d 441 (1972).

Standards for Determination of Judg-
ment Notwithstanding Verdict.—The same
test is to be applied on a motion under sec-
tion (b)(1) for judgment notwithstanding
the verdict as is applied on a motion under
section (a) for a directed verdict. Snellings
v. Roberts, 12 N.C. App. 476, 183 S.E.2d
872 (1971).

In determining the sufficiency of the
evidence upon a motion for judgment
notwithstanding the verdict, the courts are
guided by the same principles that pre-
vailed under former procedure with respect
to the sufficiency of evidence to withstand
a motion for nonsuit. Snellings v. Roberts,
12 N.C. App. 476, 183 S.E.2d 872 (1971).

The standards for granting on a motion
for judgment notwithstanding the verdict
are the same as those for granting a di-
rected verdict. Investment Properties of
Asheville, Inc. v. Allen, 281 N.C. 174, 188
S.E.2d 441 (1972).

The propriety of granting a motion for
judgment notwithstanding the verdict is
determined by the same considerations as
that of a motion for a directed verdict. In-
vestment Properties of Asheville, Inc. v.
Allen, 281 N.C. 174, 188 S.E.2d 441 (1972).

Sufficiency of Evidence Is Questioned
upon Motion for Judgment Non Obstante
Veredicto.—Upon a motion for judgment
non obstante veredicto, the sufficiency of
the evidence upon which the jury based its
verdict is drawn into question. Horton v.
lowa Mut. Ins. Co., 9 N.C. App. 140, 175
S.E.2d 725 (1970); Coppley v. Carter, 10
N.C. App. 512, 179 S.E.2d 118 (1971).

A motion for judgment notwithstanding
the verdict permits the judge to consider
the sufficiency of the evidence after the
jury has returned a verdict. Investment
Properties of Asheville, Inc. v. Allen, 281
N.C. 174, 188 S.E.2d 441 (1972).

587, 176
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And Evidence of Party Opposing Motion
Must Be Taken as True.—Upon defendant’s
motion for judgment non obstante veredicto
all the evidence which supports plaintiffs’
claim must be taken as true and considered
in the light most favorable to plaintiffs,
giving them the benefit of every reasonable
inference which may legitimately be drawn
therefrom, with contradictions, conflicts
and inconsistencies being resolved in plain-
tiffs’ favor. Horton v. Iowa Mut. Ins. Co.,
9 N.C. App. 140, 175 S.E.2d 725 (1970).

All of the evidence which supports the
claim of the party opposing the motion
must be taken as true and considered in the
light most favorable to him, giving him the
benefit of every reasonable inference which
may legitimately be drawn therefrom, and
with contradictions, conflicts and inconsis-
tencies being resolved in his favor. Coppley
v. Carter, 10 N.C. App. 512, 179 S.E.2d 118
(1971).

Insofar as the defendant’s testimony
creates a conflict in his testimony, it must
be resolved in his favor in passing on the
plaintiff's motion for judgment notwith-
standing the verdict. Coppley v. Carter, 10
N.C. App. 512, 179 S.E.2d 118 (1971).

When passing on a motion for judgment
notwithstanding the verdict, the court must
view the evidence in the light most favor-
able to the nonmovant. Investment Prop-
erties of Asheville, Inc. v. Allen, 281 N.C.
174, 188 S.E.2d 441 (1972).

Trial Judge Not Required to Take Testi-
mony of Witness at Face Value.—In pass-
ing upon a motion to set aside a verdict
as being against the greater weight of the
evidence, the trial judge is not required to
take the testimony of any witness at face
value; if at any time he is convinced that
the jury has been misled by unreliable
testimony into returning an erroneous
verdict, his is the responsibility for award-
ing a new trial for that reason. Rayfield v.
Clark, 283 N.C. 362, 196 S.E.2d 197 (1973).

Granting Jud gment Notwithstanding
Verdict Is Error if Case was Sufficient to
Go to Jury.—If the plaintiffs have made out
a case sufficient to go to the jury, then it is
error to enter the judgment setting aside
the verdict and granting a judgment for the
defendant notwithstanding the verdict.
Horton v. Iowa Mut. Ins. Co.,, 9 N.C. App.
140, 175 S.E.2d 725 (1970).

Granting of Motion Is Adjudication on
the Merits.—The granting of a motion for
judgment notwithstanding the verdict con-
stitutes an adjudication on the merits of a
case. Musgrave v. Mutual Sav. & Loan
Ass’n, 8 N.C. App. 385, 174 S.E.2d 820
(1970).
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Motion Preserves Exceptions to Denial
of Directed Verdict.—By proceeding after
verdict under section (b)(1) with motion
for judgment notwithstanding the verdict,
a party preserves for appellate review his
exceptions to the denial of his motion for
directed verdict made at the close of all the
evidence. Woodard v. Marshall, 14 N.C.
App. 67, 187 S.E.2d 430 (1972).

Failure to Move for New Trial Requires
Reinstatement of Vercdict.—\Vhere a judg-
ment entered for defendant notwithstand-
ing the verdict was reversed, and defendant
had not moved in the alternative for a new
trial pursuant to section (c¢)(1), it was
ordered that the jury verdict be reinstated
and that judgment be entered thereon.
Snellings v. Roberts, 12 N.C. App. 476,
183 S.E.2d 872 (1971).

Trial Judge Must Rule on Alternative
Motion for New Trial.—Where defendant
makes a motion for judgment notwith-
standing the verdict and joins with this
motion an alternative motion for a new
trial, in granting the motion for judgment
notwithstanding the verdict, the trial judge
should also rule on the alternative motion
for a new trial. Hoots v. Calaway, 282
N.C. 477, 193 S.E.2d 709 (1973).

And a party must appeal conditionally
from an adverse ruling thereon. Hoots v.
Calaway. 282 N.C. 477, 193 S.E.2d 709
(1973).

Denial of a motion in the alternative for
a new trial lies within the discretion of the
trial judge, and an action of the trial judge
as to a matter within his judicial discretion
will not be disturbed unless a clear abuse of
discretion is shown. Coppley v. Carter, 10
N.C. App. 512, 179 S.E.2d 118 (1971).

Applied in Pompey v. Hyder, 9 N.C.
App. 30, 175 S.E.2d 319 (1970); Stewart v.
Nation-Wide Check Corp., 9 N.C. App. 172,
175 S.E.2d 172 (1970); Hull v. Winn-
Dixie Greenville, Inc., 9 N.C. App. 234, 175
S.E.2d 607 (1970); Allied Concord Finan-
cial Corp. v. Lane, 9 N.C. App. 329, 176
S.E.2d 36 (1970); Thomas v. Nationwide
Mut. Ins. Co., 277 N.C. 329, 177 S.E.2d 286
(1970): Continental Ins. Co. v. Foard,
9 N.C. App. 630, 177 S.E.2d 431 (1970);
Walker v. Pless, 11 N.C. App. 198, 180
S.E.2d 471 (1971); King v. Lee, 279 N.C.
100, 181 S.E.2d 400 (1971); Johnson wv.
George Tenuta & Co., 13 N.C. App. 375,
185 S.E.2d 732 (1972); Wyche v. Alexan-
der, 15 N.C. App. 130, 189 S.E.2d 608
(1972) ; Johnson v. City of Winston-Salem,
15 N.C. App. 400, 190 S.E.2d 342 (1972);
Dawkins v. Benton, 16 N.C. App. 58, 190
S.E.2d 853 (1972); McArver v. Pound &
Moore, Inc.,, 17 N.C. App. 87, 193 S.E.2d
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360 (1972); Thomas v. Pennsylvania Nat'l
Mut. Cas. Ins. Co., 17 N.C. App. 125, 193
S.E.2d 312 (1972); Winters v. Burch, 17
N.C. App. 660, 195 S.E.2d 343 (1973);
Clouse v. Chairtown Motors, Inc., 17 N.C.
App. 669, 195 S.E.2d 327 (1973).

Cited in Perry v. Suggs, 9 N.C. App. 128,
175 S.E.2d 696 (1970); Resort Dev. Co. v.
Phillips, 9 N.C. App. 158, 175 S.E.2d 782
(1970); Samons v. Meymandi, 9 N.C. 490,
177 S.E.2d 209 (1970); Clott v. Greyhound
Lines, Inc., 9 N.C. App. 604, 177 S.E.2d 438
(1970); Cooper v. Floyd, 9 N.C. App. 645,

Rule 51. Instructions to jury.

Editor’s Note.—For comment on the
North Carolina jury charge, present prac-
tice and future proposals, see 6 Wake
Forest Intra. L. Rev. 459 (1970).

This rule requires the trial judge to per-
form two positive acts: (1) to declare and
explain the law arising on the evidence
presented in the case; and (2) to review
such evidence to the extent necessary to
explain the application of that law to the
particular facts and circumstances of the
case. Bodenheimer v. Bodenheimer, 17
N.C. App. 434, 194 S.E.2d 375 (1973).

Requirement of Former § 1-180 Con-
tinued by This Rule.—The requirement of
this rule that the judge ‘“shall declare and
explain the law arising on the evidence
given in the case,” is a continuation of the
requirement previously contained in former
§ 1-180. Terry v. Jim Walter Corp., 8 N.C.
App. 637, 174 S.E.2d 354 (1970).

The provisions of section (a) are iden-
tical to those of § 1-180 which formerly
governed the trial of civil cases as well as
criminal cases. Little v. Poole, 11 N.C.
App. 597, 182 S.E.2d 206 (1971).

Section 1-180 is now applicable only to
criminal cases. Civil cases are governed by
section (a) of this rule, which incorporates
the substance of the section. Atkins wv.
Moye, 277 N.C. 179, 176 S.E.2d 789 (1970).

Prohibition of Section (a).—The prohibi-
tion provided by § 1-180 in criminal cases
and section (a) of this rule in civil cases
does not apply to the charge alone, but
prohibits a trial judge from asking ques-
tions or making comments at any time
during the trial which amount to an ex-
pression of an opinion as to what has or
has not been shown by the testimony.
Worrell v. Hennis Credit Union, 12 N.C.
App. 275, 182 S.E.2d 874 (1971).

The chief purpose of a charge is to aid
the jury to understand clearly the case and
arrive at a correct verdict. Turner v.
Turner, 9 N.C. App. 336, 176 S.E.2d 24
(1970).
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177 S.E.2d 442 (1970); Southern Ry. v.
Hutton & Bourbonnais Co., 10 N.C. App. 1,
177 S.E.2d 901 (1970); Crowder v. Jenkins,
11 N.C. App. 57, 180 S.E.2d 482 (1971);
Hobson Constr. Co. v. Holiday Inns, Inc.,
14 N.C. App. 475, 188 S.E.2d 617 (1972);
Lewis v. Piggott, 16 N.C. App. 395, 192
S.E.2d 128 (1972); Cheshire v. Bensen
Aircraft Corp., 17 N.C. App. 74, 193 S.E.2d
362 (1972); Helms v. Rea, 282 N.C. 610,
194 S.E2d 1 (1973); Ayers v. Tomrich
Corp., 17 N.C. App. 263, 193 S.E.2d 764
(1973).

Thus, section (a) of this rule confers a
substantial legal right. Turner v. Turner, 9
N.C. App. 336, 176 S.E.2d 24 (1970).

This rule confers a substantial legal right.
Clay v. Garner, 16 N.C. App. 510, 192
S.E.2d 672 (1972).

And Imposes Positive Duty on Trial
Judge. — Section (a) of this rule imposes
upon the trial judge a positive duty.
Turner v. Turner, 9 N.C. App. 336, 176
S.E.2d 24 (1970); Clay v. Garner, 16 N.C.
App. 510, 192 S.E.2d 672 (1972).

Judge May Not Convey His Opinion of
Evidence.—A trial judge is expressly for-
bidden to convey to the jury, in any man-
ner, at any stage of the trial, his opinion
as to whether a fact is fully or sufficiently
proven. Worrell v. Hennis Credit Union,
12 N.C. App. 275, 182 S.E.2d 874 (1971).

Trial court’s instruction, “I will not at-
tempt to recall all of the evidence, but only
so much of it as the court deems is im-
portant when you come to consider your
verdict,” was erroneous as an expression
of opinion on the importance of the re-
capitulated evidence. Little v. Poole, 11
N.C. App. 597, 182 S.E.2d 206 (1971).

Judge Must Declare and Explain Law
Arising on the Evidence.—It is incumbent
upon the judge to declare and explain the
law arising on the evidence as to all sub-
stantial features of the case, without any
special prayer for instructions to that effect,
and a mere declaration of the law in gen-
eral terms and a statement of the conten-
tions of the parties is insufficient. The judge
must bring into view the relations of the
particular evidence adduced to the particu-
lar issues involved. This is what is meant
by the expression that the judge must apply
the facts to the law for the enlightenment
of the jury. Link v. Link, 9 N.C. App. 135,
175 S.E.2d 735 (1970).

It is the duty of the trial court to declare
and explain the law arising on the evidence
as to all substantial features of the case,
without any special prayer for instructions
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to that effect, and a mere declaration of the
law in general terms and a statement of the
contentions of the parties is insufficient.
Terry v. Jim Walter Corp., 8 N.C. App.
637, 174 S.E.2d 354 (1970).

The duty of the judge is to declare the
law arising on the evidence and to explain
the application of the law thereto. Link v.
Link, 278 N.C. 181, 179 S.E.2d 697 (1971).

Section (a) of this rule requires the
judge to explain the law of the case, to
point out the essentials to be proved on the
one side or the other, and to bring into
view the relations of the particular evidence
adduced to the particular issues involved.
Panhorst v. Panhorst, 277 N.C. 664, 178
S.E.2d 387 (1971); Redding v. F.W. Wool-
worth Co., 14 N.C. App. 12, 187 S.E.2d 445
(1972).

[t is the duty of the court to charge the
law applicable to the substantive features
of the case arising on the evidence, without
special request, and to apply the law to the
various factual situations presented by the
conflicting evidence. Panhorst v. Panhorst,
277 N.C. 664, 178 S.E.2d 387 (1971); In-

vestment Properties of Asheville, Inc. v.
Norburn, 281 N.C. 191, 188 S.E.2d 342
(1972).

Where the jury is given no guidance as
to what facts, if found by them to be true,
would justify them in answering the sole
issue submitted to them either in the
affirmative or the negative, the trial judge
has failed to comply with the mandate of
section (a) of this rule. American Credit
Co. v. Brown, 10 N.C. App. 382, 178 S.E.2d
649 (1971).

It is the duty of the court, without a
request for special instructions, to explain
the law and to apply it to the evidence on
all substantial features of the case. Invest-
ment Properties of Asheville, Inc. v. Nor-
burn, 281 N.C. 191, 188 S.E.2d 342 (1972).

This rule imposes upon the trial judge
the positive duty of declaring and explain-
ing the law arising on the evidence as to
all the substantial features of the case; a
mere declaration of the law in general
terms and a statement of the contentions
of the parties is not sufficient to satisfy
the requirements of this rule. Redding wv.
F.W. Woolworth Co., 14 N.C. App. 12, 187
S.E.2d 445 (1972).

The provisions of this rule require that
the trial judge in his charge to the jury
shall declare and explain the law arising
on the evidence in the case, and unless this
mandatory provision of the statute is ob-
served, there can be no assurance that the
verdict represents a finding by the jury
under the law and on the evidence pre-
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sented. Redding v. FW. Woolworth Co.,
14 N.C. App. 12, 187 S.E.2d 445 (1972).

Where the question whether time was
of the essence of the contract between the
parties was a substantial feature of a case,
the trial judge was required, without a
request, to declare and explain the law with
respect thereto. Gelder & Associates, Inc.
v. Continental Ins. Co., 15 N.C. App. 686,
190 S.E.2d 674 (1972).

The trial judge is not required to review
all of the evidence. Maynard v. Pigford,
17 N.C. App. 129, 193 S.E.2d 293 (1972).

The judge is not required to state the
evidence except to the extent necessary
to explain how the law applies to the evi-
dence presented in the case being tried.
Redding v. F.W. Woolworth Co., 14 N.C.
App. 12, 187 S.E.2d 445 (1972).

Where the court reviews in detail evi-
dence of plaintiff’s injuries, the failure of
the court to repeat such evidence in enun-
ciating the rule for the admeasurement of
damages for personal injury is not error.
Love v. Hunt, 17 N.C. App. 673, 195
S.E.2d 135 (1973).

But he must summarize it sufficiently to
permit him to explain the application of
the law thereto. Maynard v. Pigford, 17
N.C. App. 129, 193 S.E.2d 293 (1972).

A summary of the material aspects of the
evidence sufficient to bring into focus con-
trolling legal principles is all that is re-
quired with respect to stating the evidence.
Clay v. Garner, 16 N.C. App. 510, 192
S.E.2d 672 (1972).

When the court’s statement of the evi-
dence in condensed form does not correctly
reflect the testimony of the witnesses in
any particular respect, it is the duty of
counsel to call attention thereto and re-
quest a correction. Clay v. Garner, 16 N.C.
App. 510, 192 S.E.2d 672 (1972).

The trial judge’s failure to charge the law
on the substantial features of the case
arising on the evidence is prejudicial error.
Turner v. Turner, 9 N.C. App. 336, 176
S.E.2d 24 (1970); Clay v. Garner, 16 N.C.
App. 510, 192 S.E.2d 672 (1972).

In a personal injury action arising out of
a collision it is error for the court to fail to
instruct the jury what effect a finding of
plaintiff’s intoxication at the time of the
collision would have upon the issue of
plaintiff's contributory negligence. Atkings
v. Moye, 277 N.C. 179, 176 S.E.2d 789
(1970).

The trial court, by failing properly to de-
clare and explain the law arising on the
evidence, committed prejudicial error en-
titling defendant to a new trial. Price v.
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Conley, 12 N.C. App. 636, 184 S.E.2d 405
(1971).

The failure of the court to explain the
law and to apply it to the evidence on all
substantial features of the case constitutes
prejudicial error for which the aggrieved
party is entitled to a new trial. Investment
Properties of Asheville, Inc. v. Norburn,
281 N.C. 191, 188 S.E.2d 342 (1972).

Where the judge failed to explain to the
jury what bearing their findings as to the
facts would have on the issue of defen-
dant’s negligence and the instructions gave
the jury unlimited authority to find the
defendant generally negligent for any rea-
son the evidence might suggest to them,
there was error. Redding v. F.W. Wool-
worth Co., 14 N.C. App. 12, 187 S.E.2d 445
(1972).

And this is true even without prayer for
special instructions. Turner v. Turner, 9
N.C. App. 336, 176 S.E.2d 24 (1970); Clay
v. Garner, 16 N.C. App. 510, 192 S.E.2d
672 (1972).

Such Failure Requires New Trial Re-
gardless of Lack of Objection.—Although
defendant’s trial counsel made no objection
to the form of the issues which were sub-
mitted to the jury, defendant was entitled
to have the issues decided by the jury
under a charge from the court which cor-
rectly declared and explained the law aris-

ing on the evidence: thus, for errors there

must be a new trial. Price v. Conley, 12
N.C. App. 636, 184 S.E.2d 405 (1971).

But Party Must Request Instructions on
Subordinate Features of Case.—Where the
court adequately charges the law on every
material aspect of the case arising on the
evidence and applies the law fairly to the
various factual situations presented by the
evidence, the charge is sufficient and will
not be held error for failure of the court to
give instructions on subordinate features of
the case, since it is the duty of a party
desiring instructions on a subordinate
feature, or greater elaboration, to aptly
tender a request therefor. Koutsis v.
Waddel, 10 N.C. App. 731, 179 S.E.2d 797
(1971).

If a more thorough or more detailed
charge is desired it is incumbent upon the
party deserving elaboration to request it.
Prevette v. Bullis, 12 N.C. App. 552, 183
S.E.2d 810 (1971).

When a party aptly tenders a written
request for a specific instruction which is
correct in itself and supported by the evi-
dence, the failure of the court to give the
instruction, at least in substance, is error.
Faeber v. E. C. T. Corp., 16 N.C. App. 429,
192 S.E.2d 1 (1972).
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Broadside Assignment to Charge Inef-
fective—A broadside assignment of error
to the charge as a whole is ineffective to
bring up any portion of the charge for re-
view. Investment Properties of Asheville,
Inc. v. Allen, 281 N.C. 174, 188 S.E.2d
441 (1972).

Cumulative Effect of Errors May Be
Prejudicial.—Where any one of the errors
might not have been sufficiently prejudicial
to justify a new trial, the cumulative effect
of the errors was sufficiently prejudicial to
warrant the granting of a new trial. Dean
v. Nash, 12 N.C. App. 661, 184 S.E.2d 521
(1971).

New Trial Where Instruction Is Erron-
eous to Prejudice of Appellant.—Although
it 1s a correct rule that where there is no
evidence in the record on appeal the trial
court's charge will be sustained, it is also
true that where an instruction is patently
o1 inherently erroneous to the prejudice of
the appellant, the judgment will be re-
versed for new trial. Bodenheimer v.
Bodenheimer, 17 N.C. App. 434, 194 S.E.2d
375 (1973).

Determining Whether Prejudice Resulted
from Trial Judge’s Remarks. — Whether
prejudice resulted from the trial judge’s
remarks is to be determined from the cir-
cumstances under which the remarks were
made and the probable meaning of the
language of the judge to the jury. Mer-
chants Distrib,, Inc. v. Hutchinson, 16
N.C. App. 655, 193 S.E.2d 436 (1972).

The jury charge must be considered con-
textually as a whole, and when so con-
sidered if it presents the law of the case
in such manner as to leave no reasonable
cause to believe the jury was misled or
misinformed, an exception that the instruc-
tion might have been better stated will not
be sustained. Jones v. Satterfield Dev. Co.,
16 N.C. App. 80, 191 S.E.2d 435 (1972).

Conflicting instructions on a material
aspect of the case must be held prejudicial
error since it cannot be determined that
the jury was not influenced by the incor-
rect portion of the charge. Cross v. Beck-
with, 16 N.C. App. 361, 192 S.E.2d 64
(1972).

The judge is not required to declare and
explain the law on a set of hypothetical
facts. Terrell v. H. & N. Chevrolet Co., 11
N.C. App. 310, 181 S.E.2d 124 (1971).

It is error for the trial court to charge
the jury upon an abstract principle of law
which is not presented by the allegations
and evidence. Huggins v. Kye, 10 N.C. App.
921, 178 S.E.2d 127 (1970).

Use of Illustrations in Explaining Legal
Principles.—In explaining legal principles
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to a lay jury the trial judge’s use of illustra-
tions should be carefully guarded to avoid
suggestions susceptible of inferences as to
the facts beyond that intended. Terrell v.
H. & N. Chevrolet Co., 11 N.C. App. 310,
181 S.E.2d 124 (1971).

New trials have been awarded where il-
lustrations or hypothetical references were
deemed to constitute prejudicial error.
Terrell v. H. & N. Chevrolet Co., 11 N.C.
App. 310, 181 S.E.2d 124 (1971).

Statement of Contentions of the Parties.
—The trial court is not required to state
the contentions of the parties, but when it
undertakes to state the contentions of one
party upon a particular phase of the case, it
is incumbent upon the court to give the op-
posing contentions of the adverse party
upon the same aspect. Comer v. Cain, 8
N.C. App. 670, 174 S.E.2d 337 (1970).

[t is not required that the statement of
contentions of the parties as stated by the
court be of equal length. Comer v. Cain,
8 N.C. App. 670, 174 S.E.2d 337 (1970).

No Error in Failure to Instruct as to
Contention Not Supported by Evidence. —
There being no evidence to support a find-
ing of ratification, there was no error prej-
udicial to the defendant in the failure of
the trial court to instruct the jury as to the
defendant’s contention with respect there-
to. Link v. Link, 278 N.C. 181, 179 S.E.2d
697 (1971).

Defining Negligence and Proximate
Cause.—The trial judge commits error in
the charge when he fails to properly define
negligence or proximate cause and fails to
even mention foreseeability as a requisite
of proximate cause. Ford v. Marshall, 16
N.C. App. 179, 191 S.E.2d 378 (1972).

Where trial judge defined burden of
proof, negligence, and proximate cause in
general terms and then recapitulated the
evidence, the contentions of the parties, and
instructed as to measure of damages, but
failed to instruct the jury as to what facts
if found by them to be true would consti-
tute negligence, it was reversible error.
Brady v. Smith, 18 N.C. App. 293, 196
S.E.2d 580 (1973).

The credibility of the witnesses and con-
flicts in the evidence are for the jury, not
the court. Atkins v. Move, 277 N.C. 179,
176 S.E.2d 789 (1970).

The credibility of testimony is for the
jury, not the court, and a genuine issue of
fact must be tried by a jury unless this right
is waived. Cutts v. Casey, 278 N.C. 390, 180
S.E.2d 297 (1971).

And Failure to Permit Jury to Pass
upon Credibility Is Prejudicial Error.—The
burden of proof on the issue of damages
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was on the plaintiff, and it was prejudicial
error to fail to permit the jury to pass upon
the credibility of the evidence. Terrell v.
H. & N. Chevrolet Co., 11 N.C. App. 310,
181 S.E.2d 124 (1971).

The vice in the judge's instruction to the
jury that it should find damages “in the
amount of $507, there being no evidence to
the contrary as to the amount,” was that
the jury was not permitted to pass upon
the credibility of the evidence. Terrell v.
H. & N. Chevrolet Co., 11 N.C. App. 310,
181 S.E.2d 124 (1971).

A peremptory instruction does not de-
prive the jury of its right to reject the evi-
dence because of lack of faith in its credi-
bility. Terrell v. H. & N. Chevrolet Co.,
11 N.C. App. 310, 181 S.E.2d 124 (1971).

Peremptory Instruction Not Abolished.—
The new Rules of Civil Procedure have not
abolished peremptory instructions in proper
cases. Terrell v. H. & N. Chevrolet Co.,
11 N.C. App. 310, 181 S.E.2d 124 (1971).

When Peremptory Instruction May Be
Given.—\Vhen all the evidence offered suf-
fices, if true, to establish the controverted
fact, the court may give a peremptory in-
struction—that is, if the jury find the facts
to be as all the evidence tends to show, 1t
will answer the inquiry in an indicated
manner. Defendant’'s denial of an alleged
fact raises an issue as to its existence even
though he offers no evidence tending to
contradict that offered by plaintiff. Terrell
v. H. & N. Chevrolet Co., 11 N.C. App.
310, 181 S.E.2d 124 (1971).

The correct form of a peremptory in-
struction is that the jury should answer the
issue as specified if the jury should find
from the greater weight of the evidence
that the facts are as all the evidence tends
to show. The court should also charge that
if the jury does not so find they should
answer the issue in the opposite manner.
In other words, the court must leave it to
the jury to decide the issue. Terrell v. H. &
N. Chevrolet Co., 11 N.C. App. 310, 181
S.E.2d 124 (1971).

Judge May Not Comment to Discredit
Litigant. — The trial judge must abstain
from conduct or language which tends to
discredit or prejudice a litigant or his
cause with the jury. Worrell v. Hennis
Credit Union, 12 N.C. App. 275, 182 S.E.2d
874 (1971).

The content, tenor, frequency of remarks,
and the persistence on the part of the trial
judge may portray an antagonistic attitude
toward the defense and convey to the jury
the impression of judicial leaning prohibited
by this rule. Worrell v. Hennis Credit
Union, 12 N.C. App. 275, 182 S.E.2d 874
(1971).
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Criterion of Improper Comment. — The
criterion for determining whether the trial
judge deprived a litigant of his right to a
fair trial by improper comments or remarks
in the hearing of the jury is the probable
effect upon the jury. Worrell v. Hennis

Credit Union, 12 N.C. App. 275, 182 S.E.2d.

874 (1971).

Applied in Hoffman v. Brown, 9 N.C.
App. 36, 175 S.E. 2d 388 (1970); Peterson
v. Taylor, 10 N.C. App. 297, 178 S.E.2d 227
(1971); State v. Harris, 281 N.C. 542, 189
S.E.2d 249 (1972); Slocumb v. Metts, 12
N.C. App. 43, 182 S.E2d 12 (1971);
Spinella v. Pearce, 12 N.C. App. 121, 182
S.E.2d 620 (1971); Jernigan v. Atlantic

Rule 52. Findings by the court.
Editor’s Note.—

For article on the legislative changes to
the new Rules of Civil Procedure, see 6
Wake Forest Intra. L. Rev. 267 (1970).

For article on administrative evidence
rules, see 49 N.C.L. Rev. 635 (1971).

Findings of Fact and Conclusions of Law
Are Essential—Under the rules, where a
case is tried before a court without a jury,
findings of fact and conclusions of law
sufficient to support a judgment are essen-
tial parts of the decision-making process.
Girard Trust Bank v. Easton, 12 N.C.
App. 153, 182 S.E.2d 645 (1971).

The judge who tries, etc.—

In cases in which the trial court passes
on the facts, the court is required to do
three things in writing: (1) To find the
facts on all issues of fact joined on the
pleadings; (2) to declare the conclusions
of law arising on the facts found; and (3)
to enter judgment accordingly. Coggins v.
City of Asheville, 278 N.C. 428, 180 S.E.2d
149 (1971); Williams v. Williams, 13 N.C.
App. 468, 186 S.E.2d 210 (1972); Little-
john v. Hamrick, 15 N.C. App. 461, 190
S.E.2d 299 (1972).

Duty of Judge to Consider, etc.—

When trial by jury is waived and issues
of facts are tried by the court, the trial
judge becomes both judge and juror, and
it is his duty to consider and weigh all the
competent evidence before him. Laughter v.
Lambert, 11 N.C. App. 133, 180 S.E.2d
450 (1971).

On a motion to dismiss a defendant’s
counterclaim under Rule 41(b), where all
the evidence is in, it is incumbent upon the
judge to consider and weigh it all and ren-
der judgment on the merits of the claim
and counterclaim in the form directed by
section (a) of this rule. Helms v. Rea, 282
N.C. 610, 194 S.E.2d 1 (1973).
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Coast Line R.R,, 12 N.C. App. 241, 182
S.E.2d 847 (1971); Freeman v. Hamilton,
14 N.C. App. 142, 187 S.E.2d 485 (1972);
Bank of N.C. v. Barry, 14 N.C. App. 169,
187 S.E.2d 478 (1972); Braswell v. Purser,
16 N.C. App. 14, 190 S.E.2d 857 (1972),
aff’'d, 282 N.C. 388, 193 S.E.2d 90 (1972);
In re Will of Holland, 16 N.C. App. 398,
192 S.E.2d 98 (1972); Dickens v. Everhart,
17 N.C. App. 362, 194 S.E.2d 221 (1973);
Chance v. Jackson, 17 N.C. App. 638, 195
S.E.2d 321 (1973); Clouse v. Chairtown
Motors, Inc., 17 N.C. App. 669, 195 S.E.2d
327 (1973).

Stated in McLamb v. Brown Constr. Co.,
10 N. C. App. 688, 179 S.IE.2d 895 (1971).

The trial judge passes upon, etc.—

In accord with original. See Laughter v.
Lambert, 11 N.C. App. 133, 180 S.E.2d 450
(1971).

The trial judge determines, etc.—

In accord with original. See Laughter v.
LLambert, 11 N.C. App. 133, 180 S.E.2d 450
(1971).

Separate Conclusions, etc.—

When trial by jury is waived and issues
of facts are tried by the court, the court is
required to find the facts specially and
state separately its conclusions of law
thereon and direct the entry of the appro-
priate judgment. Laughter v. Lambert, 11
N.C. App. 133, 180 S.E.2d 450 (1971).

This rule requiring that the findings of
fact be stated separately from the con-
clusions of law is satisfied when the sepa-
ration is made in such a manner as to
render the findings of fact readily dis-
tinguishable from the conclusions of law.
Jackson v. Collins, 9 N.C. App. 548, 176
S.E.2d 878 (1970).

Judge’s Findings of Fact, etc.—

Where facts are found by the court, if
supported by competent evidence, such
facts are as conclusive on appeal as the
verdict of a jury. Coggins v. City of Ashe-
ville, 278 N.C. 428, 180 S.E.2d 149 (1971);
Littlejohn v. Hamrick, 15 N.C. App. 461,
190 S.E.2d 299 (1972).

When trial by jury is waived and issues
of facts are tried by the court, the coqrt’s
findings of fact have the force and effect
of a verdict by a jury and are conclusive
on appeal if there is evidence to support
them, even though the evidence might sus-
tain a finding to the contrary. Laughter v.
Lambert, 11 N.C. App. 133, 180 S.E.2d 450
(1971).

The trial court’s findings of fact are con-
clusive if supported by any competent evi-
dence, and judgment supported by such
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findings will be affirmed, even though there
is evidence contra, or even though some
incompetent evidence may also have been
admitted. Little v. Little, 9 N.C. App. 361,
176 S.E.2d 521 (1970).

When a jury trial is waived, the court’s
findings of fact have the force and effect of
a verdict by a jury and are conclusive on
appeal if there is evidence to support them,
even though the evidence might sustain
findings to the contrary. Blackwell v. Butts,
278 N.C. 615, 180 S.E.2d 835 (1971); Lane
v. Honevcutt, 14 N.C. App. 436, 188 S.E.2d
604 (1972); Rose v. Vulcan Materials Co.,
282 N.C. 643, 194 S.E.2d 521 (1973).

The court’s findings of fact are conclu-
sive if supported by any competent evi-
dence, and judgment supported by such
findings will be affirmed, even though there
is evidence contra, or even though some
incompetent evidence may also have been
submitted. Brooks v. Brooks, 12 N.C. App.
626, 184 S.E.2d 417 (1971).

But Sufficiency of Evidence to Support
Judge’s Findings May Be Questioned on
Appeal—The question of the sufficiency of
the evidence to support the trial court’s
findings of fact may be raised on appeal.
Little v. Little, 9 N.C. App. 361, 176 S.E.2d
521 (1970).

Findings Which Resolve Conflicts Are
Binding. — Findings of fact made by the
court which resolve conflicts in the evi-
dence are binding on appellate courts.
Lane v. Honeycutt, 14 N.C. App. 436, 188
S.E.2d 604 (1972).

Judge’s Findings of Fact Are Conclusive
in Action for Permanent Restraining Order.
—When the purpose of the action is a
permanent restraining order, the trial
court's find'ngs of fact are binding on ap-
peal, if supported by the evidence. Coggins
v. City of Asheville, 278 N.C. 428, 180
S.E.2d 149 (1971).

But Not in Action Involving Temporary
Restraining Order.—In cases involving a
temporary rather than a permanent re-
straining order, the court’s findings of fact
are not binding on the appellate court
which may make its own findings. Coggins
v. City of Asheville, 278 N.C. 428, 180
S.E.2d 149 (1971).

The posing and answering of issues by
the court when it sits without a jury is not
approved. Gibson v. Jones, 7 N.C. App. 534,
173 S.E.2d 57 (1970).

Verdict on Issues, etc.—

The entry of a verdict by the trial court,
sitting without a jury, based on issues of
fact answered by the court is not approved.
Gibson v. Jones, 7 N.C. App. 534, 173
S.E.2d 57 (1970).

Findings of Fact upon Application for
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Alimony Pendente Lite.—The provision of
section (a)(2) that the trial judge is not
required to make findings of fact unless
requested to do so by a party does not
abrogate the specific requirement of § 50-
16.8(f) that the trial judge shall make
findings of fact upon an application for ali-
mony pendente lite, since the Rules of
Civil Procedure are of general application
and do not abrogate the requirements of a
statute of more specificity. Hatcher v.
Hatcher, 7 N.C. App. 562, 173 S.E.2d 33
(1970).

This rule does not apply in awarding
alimony pendente lite. Peoples v. Peoples,
10 N.C. App. 402, 179 S.E.2d 138 (1971).

Sufficient Compliance.—

Where, instead of stating separately his
conclusions of law, the trial judge answered
issues of negligence and contributory negli-
gence, these answers were treated as the
equivalent of stated conclusions of law (1)
that plaintiff was damaged by the negli-
gence of defendant, and (2) that plaintiff
did not by his own negligence contribute
to his own damage. Blackwell v. Butts, 278
N.C. 615, 180 S.E.2d 835 (1971).

Insufficient Compliance.—

An action to enforce restrictive cove-
nants must be remanded so that proper
findings of fact can be entered based upon
sufficient evidence where the record con-
tains insufficient evidence to support all
of the proper findings of fact, and the
facts found do not support the conclusions
of law and the judgment. Littlejohn v.
Hamrick, 15 N.C. App. 461, 190 S.E.2d 299
(1972).

Stipulations Insufficient to Swupport
Findings. — Where there was no evidence
introduced, and the stipulations are insuf-
ficient to support all of the necessary find-
ings of fact, it is necessary that this case
be remanded so that proper findings of
fact can be entered based upon sufficient
evidence. Littlejohn v. Hamrick, 15 N.C.
App. 461, 190 S.E.2d 299 (1972).

Oral Statements on Issues Constituted
neither Findings nor Verdict.—Where, at
the conclusion of the evidence in an action
tried before the court without a jury, the
trial judge orally indicated answers 1in
favor of plaintiff to issues which had been
prepared by counsel for defendant in an-
ticipation of a jury trial, and instructed
plaintiff's counsel to submit a proposed
judgment containing appropriate findings
of fact and conclusions of law, the issues
and the court's answers thereto constituted
neither a verdict nor findings of fact and
conclusions of law which would permit
a substitute judge to proceed under Rule
63 to enter judgment in the case. Girard
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Trust Bank v. Easton, 12 N.C. App. 153,
182 S.E.2d 645 (1971).

Applied in Perry v. Suggs, 9 N.C. App.
128, 175 S.E.2d 696 (1970); Thorne wv.
Thorne, 10 N.C. App. 151, 178 S.E.2d 33
(1970): Bryant v. Kelly, 10 N.C. App. 208,
178 S.E.2d 113 (1970); Ross v. Perry, 12
N.C. App. 47, 182 S.E.2d 655 (1971)1
Austin v. Austin, 12 N.C. App. 286, 183
S.E.2d 420 (1971); Johnson v. Johnson, 14
N.C. App. 40, 187 S.E.2d 420 (1972); Hob-
son Constr. Co. v. Holiday Inns, Inc., 14
N.C. App. 475, 188 S.E.2d 617 (1972);

Rule 53. Referees.

Editor’s Note.—

For article on the legislative changes to
the new Rules of Civil Procedure, see 6
Wake Forest Intra. L. Rev. 267 (1970).
For article on administrative evidence
rules, see 49 N.C.L. Rev. 635 (1971).

Judge, Not Referee, Has Authority to
Enter Judgment upon Reference.—Where
the referee made findings of fact and con-
clusions of law and purported to enter a
judgment against defendant, and the su-
perior court judge confirmed the referee's
report but did not enter a judgment on the
approved findings and conclusions, the
cause must be remanded to the superior
court for entry of a proper judgment since
only the judge, and not the referee, has
authority to enter judgment upon a refer-
ence. Rouse v. Wheeler, 17 N.C. App. 422,
194 S.E.2d 555 (1973).

Right to Jury Trial.—

In accord with 14th paragraph in original.
See Resort Dev. Co. v. Phillips, 9 N.C.
App. 158, 175 S.E.2d 782 (1970).

A compulsory reference, under provisions

Rule 54. Judgments.

Definition of Final Judgment.—

In accord with 2nd paragaraph in orig-
inal. See Hinson v. Hinson, 17 N.C. App.
505, 195 S.E.2d 98 (1973).

Definition of Interlocutory Order.—

In accord with 3rd paragraph in orig-
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Smith v. Smith, 15 N.C. App. 180, 189
S.E.2d 525 (1972); Medlin v. Medlin, 17
N.C. App. 582, 195 S.E.2d 65 (1973).

Cited in Fox v. Miller, 8 N.C. App. 29,
173 S.E.2d 607 (1970); Sawyer v. Shackle-
ford, 8 N.C. App. 631, 174 S.E.2d 305
(1970): Walker v. Pless, 11 N.C. App. 198,
180 S.E.2d 471 (1971); Schoolfield v. Col-
lins, 281 N.C. 604, 189 S.E.2d 208 (1972);
Walton v. Meir, 14 N.C. App. 183, 188
S.E.2d 56 (1972); Cheshire v. Bensen Air-
craft Corp., 17 N.C. App. 74, 193 S.E.2d
362 (1972).

of former § 1-189, did not deprive either
party of his constitutional right to a trial
by jury of the issues of fact arising on the
pleadings, but such trial was only upon
the written evidence taken before the
referee. Resort Dev. Co. v. Phillips, 278
N.C. 69, 178 S.E.2d 813 (1971).

Section (b)(2) provides that a reference
does not deprive a party of a jury trial and
sets out the steps to be followed to pre-
serve the right. Porter Bros. v. Jones, 11
N.C. App. 215, 181 S.E.2d 177 (1971).

Where the trial of an issue requires the
examination of a complicated account the
trial court may, upon its own motion, order
a reference. Porter Bros. v. Jones, 11 N.C.
App. 215, 181 S.E.2d 177 (1971).

Failure to Formulate Appropriate Issues
Based on Exceptions Constitutes Waiver.
—Having failed to formulate appropriate
issues based upon the exceptions taken,
defendants waived their right to jury trial.
Porter Bros. v. Jones, 11 N.C. App. 215, 181
S.E.2d 177 (1971).

inal. See Hinson v. Hinson, 17 N.C. App.
505, 195 S.E.2d 98 (1973).

Applied in Walton v, Meir, 14 N.C. App.
183, 188 S.E.2d 56 (1972).

Quoted in Patrick v. Hurdle, 16 N.C.
App. 28, 190 S.E.2d 871 (1972).

ARTICLE 7.

Judgment.

Rule 55. Default.

(b) Judgment—Judgment by default may be entered as follows: .
(1) By the Clerk—When the plaintiff’s claim against a defendant is for a

sum certain or for a sum which can b
the clerk upon request of the plai
due shall enter judgment for th

y computation be made certain,
ntiff and upon affidavit of the amount
at amount and costs against the de-

fendant, if he has been defaulted for failure to appear and if he is not

an infant or incompetent person.
161
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lieu of an affidavit when the pleading contains information sufficient to
determine or compute the sum certain.

In all cases wherein, pursuant to this rule, the clerk enters judg-
ment by default upon a claim for debt which is secured by any pledge,
mortgage, deed of trust or other contractual security in respect of
which {ureclosure may be had, or upon a claim to enforce a lien for
unpaid taxes or assessments under G.S. 105-414, the clerk may like-
wise make all further orders required to consummate foreclosure in
accordance with the procedure provided in Article 29A of Chapter 1 of
the General Statutes, entitled “Judicial Sales.”

(2) By the Judge.—In all other cases the party entitled to a judgment by

default shall apply to the judge therefor; but no judgment by default
shall be entered against an infant or incompetent person unless rep-
resented in the action by a guardian ad litem or other such represen-
tative who has appeared therein. If the party against whom judgment
by default is sought has appeared in the action, he (or, if appearing
by representative, his representative) shall be served with written no-
tice of the application for judgment at least three days prior to the
hearing on such application. If, in order to enable the judge to enter
judgment or to carry it into effect, it is necessary to take an account
or to determine the amount of damages or to establish the truth of
any averment by evidence or to take an investigation of any other
matter, the judge may conduct such hearings or order such references
as he deems necessary and proper and shall accord a right of trial by
jury to the parties when and as required by the Constitution or by any

statute of North Carolina.

(c) Service by publication.—When service of the summons has been made by
published notice, no judgment shall be entered on default until the plaintiff shall
have filed a bond, approved by the court, conditioned to abide such order as the
court may make touching the restitution of any property collected or obtained by
virtue of the judgment in case a defense is thereafter permitted and sustained ; pro-
vided, that in actions involving the title to real estate or to foreclosure mortgages

thereon such bond shall not be required.
(1971, cc. 542, 1101.)

Editor’s Note. — The first 1971 amend-
ment deleted “or without the State” in the
catchline to section (c).

The second 1971 amendment added the
last sentence in the first paragraph of sub-
section (1) of section (b).

As the rest of this rule was not changed
by the amendments, only sections (b) and
(c) are set out.

Section 105-414, referred to in section
(b) (1) of this rule, was repealed by Ses-
sion Laws 1971, c. 806, s. 3.

For article on modern statutory ap-
proaches to service of process outside the
State, see 49 N.C.L. Rev. 235 (1971).

This rule appears to be a counterpart of
Federal Rule 55. Rawleigh, Moses & Co. v.
Capital City Furniture, Inc.,, 9 N.C. App.
640, 177 S.E.2d 332 (1970).

Application of Rule.—This rule has no
application where plaintiff does not proceed
under it after defendant fails to file an-
swer within the required time but allows
the case to be regularly scheduled for trial.

-~

Whitaker v. Whitaker, 16 N.C. App. 432,
192 S.E.2d 80 (1972).

Default Improper in Declaratory Judg-
ment Action.—In action for a declaratory
judgment, failure of defendants to file an
answer to the complaint or to answer in-
terrogatories did not entitle plaintiffs to a
judgment against such defendants based on
plaintiffs’ conclusions and contentions as
to the construction of the instrument, since
the rights of the parties must be deter-
mined by a proper construction of the in-
strument. Baxter v. Jones, 14 N.C. App.
206, 188 S.E.2d 622 (1972).

Default Established by Defendant’s Fail-
ure to Answer.—Under Rule 8(d) the de-
fendant, by failing to answer, admitted that
plaintiff was entitled to the possession of
the real property. The default was thus
established. North Am. Acceptance Corp.
v. Samuels, 11 N.C. App. 504, 181 S.E.2d
794 (1971).

If the default is established, the defendant
has no further standing to contest the
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merits of plaintiff's right to recover. His
only recourse is to show good cause for
setting aside the default and, failing that,
to contest the amount of the recovery.
North Am. Acceptance Corp. v. Samuels,
11 N.C. App. 504, 181 S.E.2d 794 (1971).

Judgment against Nonappearing Defen-
dant.—In order for a valid judgment to be
entered in an action against a nonappearing
defendant, there must be compliance with
the provisions of this rule, as well as § 1-
75.11. Hill v. Hill, 11 N.C. App. 1, 180
S.E.2d 424 (1971).

The true mode of proceeding where a
bill makes a joint charge against several
defendants, and one of them makes default,
is simply to enter a default and a formal
decree pro confesso against him, and pro-
ceed with the cause upon the answers of
the other defendants. The defaulting de-
fendant has merely lost his standing in
court. Rawleigh, Moses & Co. v. Capital
City Furniture, Inc, 9 N.C. App. 640, 177
S.E.2d 332 (1970).

If an alleged liability is joint, a default
judgment should not be entered against a
defaulting defendant until all of the defen-
dants have defaulted; or if one or more
do not default then, as a general proposi-
tion, entry of judgment should await an
adjudication as to the liability of the non-
defaulting defendant(s). This rule may
also be applied with propriety where the
liability is both joint and several or is in
some other respect closely interrelated.
These are properly procedural rules whose
objective is to attain a correct application
of substantive law. Rawleigh, Moses &
Co. v. Capital City Furniture, Inc.,, 9 N.C.
App. 640, 177 S.E.2d 332 (1970).

Where there are several defendants a
question may arise as to whether, after
entry of a default against one, a default
judgment can be entered immediately
against the defaulting defendant or whether
entry must be postponed until all the de-
fendants are in default or the case is tried
as to the defendants not in default. The
latter alternative is the correct procedure
where the liability of the defendants is
joint. Rawleigh, Moses & Co. v. Capital
City Furniture, Inc., 9 N.C. App. 640, 177
S.E.2d 332 (1970).

Effect on Defaulting Defendant of Ad-
judication for or against Defending Party.
—In a nonfederal matter the effect upon
a defaulting defendant of an adjudication in
favor of or against a defending party
should, it seems, be a subject for state law
to determine; and a subject to be deter-
mined independently of state law in a fed-
eral matter. Rawleigh, Moses & Co. v.
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Capital City Furniture, Inc,, 9 N.C. App.
640, 177 S.E.2d 332 (1970).

Where joint liability is involved, a suc-
cessful defense, other than a personal one,
inures to the benefit of a defaulting defen-
dant. Rawleigh, Moses & Co. v. Capital
City Furniture, Inc.,, 9 N.C. App. 640, 177
S.E.2d 332 (1970).

If the suit should be decided against the
complainant on the merits, the bill will be
dismissed as to all the defendants alike—
the defaulter as well as the others.
Rawleigh, Moses & Co. v. Capital City
Furniture, Inc., 9 N.C. App. 640, 177 S.E.2d
332 (1970).

If joint liability is decided against a
plaintiff on the merits or that he has no
present right of recovery, as distinguished
from an adjudication for the nondefaulting
defendant on a defense personal to him,
the complaint should be dismissed as to
all of the defendants—both the defaulting
and the nondefaulting defendants. Raw-
leigh, Moses & Co. v. Capital City Fur-
niture, Inc., 9 N.C. App. 640, 177 S.E.2d
332 (1970).

Where the liability is joint and several
or closely interrelated and a defending
party establishes that plaintiff has no cause
of action or present right of recovery, this
defense generally inures also to the bene-
fit of a defaulting defendant. Rawleigh,
Moses & Co. v. Capital City Furniture, Inc.,
9 N.C. App. 640, 177 S.E.2d 332 (1970).

If joint liability is decided against a de-
fending party and in favor of the plaintiff,
plaintiff is then entitled to a judgment
against all of the defendants—both the de-
faulting and nondefaulting defendants.
Rawleigh, Moses & Co. v. Capital City
Furniture, Inc., 9 N.C. App. 640, 177 S.E.2d
332 (1970).

If the suit is decided in the complainant’s
favor, he will then be entitled to a final
decree against all defendants—the defaulter
as well as the others. Rawleigh, Moses &
Co. v. Capital City Furniture, Inc,, 9 N.C.
App. 640, 177 S.E.2d 332 (1970).

A motion to set aside a default or a judg-
ment by default is addressed to the dis-
cretion of the court. North Am. Acceptance
Corp. v. Samuels, 11 N.C. App. 504, 181
S.E.2d 794 (1971).

The determination of whether an ade-
quate basis exists for setting aside the
entry of default and the judgment by de-
fault rests in the sound discretion of the
trial judge. North Am. Acceptance Corp.
v. Samuels, 11 N.C. App. 504, 181 S.E.2d
704 (1971).

Discretion Not Abused.—Where the de-
fendant did not offer any evidence showing
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a good reason for her default upon which
the judge could have set aside the entry of
default; nor was there an adequate basis
shown for the judge to have set aside the
judgment by default on the grounds of
mistake, inadvertence, surprise, excusable
neglect or meritorious defense, the judge
did not abuse her discretion in failing to
set aside the entry of default or the judg-
ment by default. North Am. Acceptance
Corp. v. Samuels, 11 N.C. App. 504, 181
S.E.2d 794 (1971).

An adequate basis for the motion must be
shown. North Am. Acceptance Corp. v.
Samuels, 11 N.C. App. 504, 181 S.E.2d 794
(1971).

Default Judgments Not Favored. — In
exercising its discretion the court will be
guided by the fact that default judgments
are not favored in the law. North Am. Ac-
ceptance Corp. v. Samuels, 11 N.C. App.
504, 181 S.E.2d 794 (1971).

An entry of default is to be distinguished
from a judgment by default. \Whaley v.
Rhodes, 10 N.C. App. 109, 177 S.E.2d 735
(1970): Hubbard v. Lumley, 17 N.C. App.
649, 195 S.E.2d 330 (1973).

The “entry of default” has been char-
acterized as a ministerial duty. \Whaley v.
Rhodes, 10 N.C. App. 109, 177 S.E.2d 735
(1970).

An entry is only an interlocutory act
looking toward the subsequent entry of
a final judgment by default and is more in
the nature of a formal matter. Whaley v.
Rhodes, 10 N.C. App. 109, 177 S.E.2d 735
(1970); Crotts v. Camel Pawn Shop, Inc.,
16 N.C. App. 392, 192 S.E.2d 55 (1972);
Hubbard v. Lumley, 17 N.C. App. 649,
195 S.E.2d 330 (1973).

And Might Be Set Aside on Showing
That Would Not Justify Setting Aside
Judgment.—A court might feel justified in
setting aside an entry of default on a show-
ing that would not move it to set aside a
default judgment. Whaley v. Rhodes, 10
N.C. App. 109, 177 S.E.2d 735 (1970);
Crotts v. Camel Pawn Shop, Inc, 16 N.C.
App. 392, 192 S.E.2d 55 (1972); Hubbard
v. Lumley, 17 N.C. App. 649, 195 S.E.2d
330 (1973).

The rules evidently make a distinction
between what is required to make a good
case for setting aside a default and what is
required to set aside a judgment. Whaley
v. Rhodes, 10 N.C. App. 109, 177 S.E.2d
735 (1970).

First Clause of Section (d) Governs Mo-
tion to Vacate Entry of Default.—A default
but no judgment having been entered, the
motion to vacate the default is governed
by the first clause of section (d) of this
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rule. Whaley v. Rhodes, 10 N.C. App. 109,
177 S.E.2d 735 (1970).

And Reference to Rule 60 Is Unneces-
sary.—Where defendant’s motion to set
aside and vacate entry of default is gov-
erned by section (d) of this rule, any ref-
erence to or discussion of Rule 60 govern-
ing the setting aside of judgment by de-
fault is unnecessary and surplusage. Hub-
bard v. Lumley, 17 N.C. App. 649, 195
S.E.2d 330 (1973).

A motion to set aside a default is ad-
dressed to the discretion of the court.
Whaley v. Rhodes, 10 N.C. App. 109, 177
S.E.2d 735 (1970); Crotts v. Camel Pawn
Shop, Inc.,, 16 N.C. App. 392, 192 S.E.2d
556 (1972).

It is clear, under the federal cases, that
a determination of whether or not good
cause exists rests in the sound discretion
of the trial judge, and that the facts and
circumstances of the particular case govern.
Whaley v. Rhodes, 10 N.C. App. 109, 177
S.E.2d 735 (1970).

There would be no reason for the dis-
tinction between setting aside an entry of
default and setting aside a default judg-
ment unless section (d) of this rule in-
tended to commit the matter of setting
aside an entry of default entirely to the
discretion of the court, to be exercised, of
course, within the wusual discretionary
limits. Whaley v. Rhodes, 10 N.C. App. 109,
177 S.E.2d 735 (1970).

The determination of whether good
cause exists under section (d) rests in the
sound discretion of the trial judge and his
ruling will not be disturbed unless a clear
abuse of discretion is shown. Hubbard v.
Lumley, 17 N.C. App. 649, 195 S.E.2d 330
(1973).

Any doubt should be resolved in favor
of setting aside defaults so that the cases
mayv be decided on their merits. Whaley v.
Rhodes, 10 N.C. App. 109, 177 S.E.2d 735
(19:0).

To set aside a default all that need be
shown is good cause. Whaley v. Rhodes,.
10 N.C. App. 109, 177 S.E.2d 735 (1970).

Where the facts of a case are sufficient
to warrant a conclusion by the trial judge
that a defendant has shown good cause for
his failure to file an answer, the action of
a trial judge in vacating the entry of de-
fault must be upheld. Whaley v. Rhodes,
10 N.C. App. 109, 177 S.E.2d 735 (1970);
Crotts v. Camel Pawn Shop, Inc.,, 16 N.C.
App. 392, 192 S.E.2d 55 (1972).

Inadvertence, even if not strictly “ex-
cusable,” may constitute good cause, par-
ticularly in a case where the plaintiff can
suffer no harm from the short delay in-
volved in the default and grave injustice
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may be done to the defendant. Whaley v.
Rhodes, 10 N.C. App. 109, 177 S.E.2d 735
(1970).

There is no necessity for a finding of ex-
cusable neglect in granting a motion to set
aside and vacate the entry of default.
Hence a plaintiff's assignment of error di-
rected at a trial judge's conclusion that
excusable neglect existed is to no avail, and
such finding is surplusage and though er-
roneous is not prejudicial. Whaley v
Rhodes, 10 N.C. App. 109, 177 S.E.2d 775
(1970).

Default Set Aside.—In view of the lack
of any substantial prejudice to plaintiff, the
claim of a meritorious defense, and the
absence of any gross neglect on the part
of defendant, the default was set aside.
Whaley v. Rhodes, 10 N.C. App. 109, 177
S.E.2d 735 (1970).

The rule as to what is required to set
aside a judgment specifies “mistake, inad-
vertence, surprise, or excusable neglect.”
This has been construed to mean that the
mistake, inadvertence, or surprise, as well
as neglect, must be excusable in order to
give the court the power to set aside the
judgment. Whaley v. Rhodes, 10 N.C. App.
109, 177 S.E.2d 735 (1970).

Meritorious Defense and Good Reason
for Default Must Be Shown.—The court
should not reopen a default judgment
merely because the party in default re-
quests it, but should require the party to
show both that there was a good reason

Rule 56. Summary judgment.

Rule 56 and its federal counterpart are
practically the same. Page v. Sloan, 281
N.C. 697, 190 S.E.2d 189 (1972).

The text of this rule and that of Federal
Rule 56 are practically the same. Pridgen
v. Hughes, 9 N.C. App. 635, 177 S.E.2d
425 (1970); Kessing v. National Mtg.
Corp., 278 N.C. 523, 180 S.E.2d 823 (1971).

Federal Rule 56 is substantially the same
as this rule and the Supreme Court there-
fore looks to the federal decisions for
guidance in applying this rule. Singleton v.
Stewart, 280 N.C. 460, 186 S.E.2d 400
(1972).

Federal Rule 56 eliminated earlier re-
strictions and made the procedure of sum-
mary judgment available to both plaintiff
and defendant in all types of cases to
which the federal rules are applicable.
Pridgen v. Hughes, 9 N.C. App. 635, 177
S.E.2d 425 (1970).

Motion for Summary Judgment Is a New
Procedure. — The motion for summary
judgment under this rule is a procedure new
to the courts of this State. Patterson V.
Reid, 10 N.C. App. 22, 178 S.E.2d 1 (1970).
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for the default and that he has a meritorious
defense to the action. North Am. Accep-
tance Corp. v. Samuels, 11 N.C. App. 504,
181 S.E.2d 794 (1971).

The fact that defendant has a meritorious
defense does not justify setting the judg-
ment aside if no good excuse for the de-
fault is shown; and the merits of the con-
troversy will not be considered unless an
adequate reason for the default is sho-wn.
North Am. Acceptance Corp. v. Samuels,
11 N.C. App. 504, 181 S.E.2d 794 (1971).

Defendant Held to Have Appeared in
Action.—Where defendant filed an applica-
tion for an extension of time in which to
answer, filed a motion to vacate entry of
default, filed a motion to dismiss the com-
plaint and was present for a hearing in
superior court on his motion to vacate, he
appeared in the action within the meaning
of section (b)(2) and should have been
served with written notice of plaintiff’s
application for default judgment at least
three days prior to the hearing on the ap-
plication; failure to provide the statutory
notice requires that the default judgment
be vacated. Miller v. Belk, 18 N.C. App. 70,
196 S.E.2d 44 (1973).

Quoted in Kirby v. Asheville Contract-
ing Co., 11 N. C. App. 128, 180 S.E.2d 407
(1971).

Cited in East v. Smith, 11 N.C. App. 604,
182 S.E.2d 266 (1971); Engines & Equip.,
Inc. v. Lipscomb, 15 N.C. App. 120, 189
S.E.2d 498 (1972).

Summary judgment is a new procedure
in North Carolina. Motyka v. Nappier, 9
N.C. App. 579, 176 S.E.2d 858 (1970).

Summary judgment may encompass
more than a demurrer. Motyka v. Nappier,
9 N.C. App. 579, 176 S.E.2d 858 (1970).

But it often arises in the same manner
and has the same effect as the former prac-
tice with the demurrer. Motyka v. Nappier,
9 N.C. App. 579, 176 S.E.2d 858 (1970).

Unlike Demurrer, Motion Allows Court
to Consider Matter outside Complaint.—
A demurrer was a proper method of test-
ing the legal sufficiency of the complaint,
but it was confined only to the complaint
itself. A motion for summary judgment al-
lows the court to consider matter outside of
the complaint for the purpose of ascertain-
ing whether a genuine issue of fact does ex-
ist. This recognizes the fact that a genuine
issue of fact may not exist, even though
one may appear in the complaint which is
well pleaded. Motyka v. Nappier, 9 N.C.
App. 579, 176 S.E.2d 858 (1970).

Motions under Rules 12(b)(6) and 12(c)
can be treated as summary judgment mo-
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tions, the difference being that under Rules
12(b)(6) and 12(c) the motion is decided
on the pleadings alone, while under this
rule the court may receive and consider
various kinds of evidence. Kessing v. Na-
tional Mtg. Corp.. 278 N.C. 523, 180 S.E.2d
823 (1971).

Summary Judgment Not Precluded by
Earlier Denial of Motion under Rule
12(b) (6).—The denial of a motion to dis-
miss for failure to state a claim upon which
relief can be granted, which merely chal-
lenges the sufficiency of the complaint,
does not prevent the court’s allowing a
subsequent motion for summary judgment
based on affidavits outside the complaint.
Alltop v. J.C. Penney Co. 10 N.C. App.
92, 179 S.E.2d 885 (1971).

Acting on Motion where Interrogatories
Unanswered.—Although unanswered inter-
rogatories will not, in every case, bar the
trial court from acting on motion for sum-
mary judgment, doing so prior to the fil-
ing of objections or answer to the inter-
rogatories i1s improper. Lee v. Shor, 10
N.C. App. 231, 178 S.E.2d 101 (1970).

Summary judgment is a drastic remedy.
First Fed. Sav. & Loan Ass'n v. Branch
Banking & Trust Co., 282 N.C. 44, 191
S.E.2d 683 (1972).

Rule Must Be Used Cautiously.—Since
this rule provides a somewhat drastic
remedy, it must be used with due regard
to its purposes and a cautious observance
of its requirements in order that no person
shall be deprived of a trial on a genuine
disputed factual issue. Kessing v. National
Mtg. Corp., 278 N.C. 3523, 180 S.E.2d 823
(1971); Miller v. Snipes, 12 N.C. App. 342,
183 S.E.2d 270 (1971); Koontz v. City of
Winston-Salem, 280 N.C. 513, 186 S.E.2d
R97 (1972).

Summary judgment is an extreme remedy
and should be cautiously invoked to the
end that parties will always be afforded a
trial where there is a genuine dispute of
facts between them. Moore v. Bryson, 11
N.C. App. 260, 181 S.E.2d 113 (1971).

Summary judgment is an extreme
remedy and should be awarded only where
the truth is quite clear. Lee v. Shor, 10
N.C. App. 231, 178 S.E.2d 101 (1970).

Summary judgment is an extreme rem-
edy which should only be used where no
genuine issue of material fact is presented.
Long v. Long, 15 N.C. App. 525, 190
S.E.2d 415 (1972).

Right to Judgment as a Matter of Law
Must Appear.—In order for the granting
of plaintiff’s motion for summary judgment
to be appropriate, it must appear from the
items submitted in support of plaintiff’s
motion that the plaintiff was entitled to
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judgment as a matter of law. Atkinson v.
Wilkerson, 10 N.C. App. 643, 179 S.E.2d
872 (1971).

Motion May Be Made afier Responsive
Pleadings. — The broad statutory limita-
tion that the motion for summary judg-
ment may be made “at any time” allows
the motion to be made after responsive
pleadings have been filed or before filing

of responsive pleadings. Singleton w.
Stewart, 280 N.C. 460, 186 S.E.2d 400
(1972).

But Cannot Be Initially Made in Ap-
pellate Court.—The Court of Appeals has
no jurisdiction to entertain a motion for
summary judgment made for the first time
on appeal. Britt v. Allen, 12 N.C. App. 399,
183 S.E.2d 303 (1971).

Summary judgment is not a proper rem-
edy for failure to join a necessary party
rather a motion to dismiss for failure to
join a necessary party would be proper.
Dildy v. Southeastern Fire Ins. Co., 13
N.C. App. 66, 185 S.E.2d 272 (1971).

But It Is Proper in Declaratory Judg-
ment Action. — Summary judgment is
proper in an action seeking a declaratory
judgment as to the validity of a zoning
ordinance where there is no substantial
controversy as to the facts disclosed by the
evidence, but the controversy is as to the
lecal significance of those facts. Blades v.
City of Raleigh, 280 N.C. 531, 187 S.E.2d
35 (1972).

Summary judgments should be looked
upon with favor where no genuine issue of
material fact is presented. Kessing v. Na-
tional Mtg. Corp., 278 N.C. 523, 180 S.E.2d
823 (1971).

This rule is not limited in its application
to any particular type or types of action.
Pridgen v. Hughes, 9 N.C. App. 635, 177
S.E.2d 425 (1970); Kessing v. National
Mtg. Corp. 278 N.C. 523, 180 S.E.2d 823
(1971); McNair v. Boyette, 282 N.C. 230,
192 S.E.2d 457 (1972).

And the procedure is available to both
plaintiff and defendant. Pridgen v. Hughes,
9 N.C. App. 635, 177 S.E.2d 425 (1970);
Kessing v. National Mtg. Corp., 278 N.C.
523, 180 S.E.2d 823 (1971); McNair wv.
Boyette, 282 N.C. 230, 192 S.E.2d 457
(1972).

Summary judgment is available to a
claimant as well as to a defendant. Clear
Fir Sales Co. v. Carolina Plywood Distrib.,
Inc.,, 13 N.C. App. 429, 185 S.E.2d 737
(1972).

Two types of cases are involved: (a)
those where a claim or defense is utterly
baseless in fact, and (b) those where only
a question of law on the indisputable facts
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if in controversy and it can be appropriately
decided without full exposure of trial.
Kessing v. National Mtg. Corp. 278 N.C.
523, 180 S.E.2d 823 (1971); Blades v. City
of Raleigh, 280 N.C. 531, 187 S.E.2d 35
(1972); McNair v. Boyette, 282 N.C. 230,
192 S.E.2d 457 (1972).

Lack of Cause of Action or Defense
Supports Grant of Judgment.—Where the
pleadings or proof disclose that no cause of
action or defense exists, a summary judg-
ment may be granted. Nat Harrison Asso-
ciates v. North Carolina State Ports Au-
thority, 280 N.C. 251, 185 S.E.2d 793
(1972).

It is only in the exceptional negligence
case that this rule should be invoked. This
is so because even in a case in which there
may be no substantial dispute as to what
occurred, it usually remains for the jury,
under appropriate instructions from the
court, to apply the standard of the reason-
ably prudent man to the facts of the case
in order to determine where the negligence,
if any, lay, and what was the proximate
cause of the aggrieved party's injuries.
Robinson v. McMahan, 11 N.C. App. 275,
181 S.E.2d 147 (1971).

It is only in exceptional negligence cases
that summary judgment is appropriate be-
cause the rule of the prudent man or other
applicable standard of care must be ap-
plied, and ordinarily the jury should apply
it under appropriate instructions from the
court. Page v. Sloan, 281 N.C. 697, 190
S.E.2d 189 (1972); Kiser v. Snyder, 17 N.C.
App. 445, 194 S.E.2d 638 (1973); Roberts
v. Whitley, 17 N.C. App. 554, 195 S.E.2d
62 (1973).

While Rule 56, like its federal counter-
part, is available in all types of litigation to
both plaintiff and defendant, as a general
proposition issues of negligence are ordi-
narily not susceptible of summary adjudi-
cation either for or against the claimant,
but should be resolved by trial in the ordi-
nary manner. Page v. Sloan, 281 N.C. 697,
190 S.E.2d 189 (1972); Kiser v. Snyder,
17 N.C. App. 445, 194 S.E.2d 638 (1973);
Roberts v. Whitley, 17 N.C. App. 554, 195
S.E.2d 62 (1973).

Summary judgment will not usually be
feasible in negligence cases where the
standard of the prudent man must be ap-
plied. Long v. Long, 15 N.C. App. 525,
190 S.E.2d 415 (1972). .

While neither the federal rules nor this
rule excludes the use of the summary judg-
ment procedure in negligence actions,'lt 18
generally conceded that summary judg-
ment will not usually be as feasible in neg-
ligence cases where the standard of the pru-
dent man must be applied. Pridgen v.
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Hughes, 9 N.C. App. 635, 177 S.E.2d 425
(1970); Robinson v. McMahan, 11 N.C.
App. 275, 181 S.E.2d 147 (1971); Brawley
v. Heymann, 16 N.C. App. 125, 191 S.E.2d
366 (1972).

While summary judgment will often not
be feasible in negligence cases where the
standard of the prudent man must be ap-
plied, it is proper in such cases where it
appears that there can be no recovery even
if the facts as claimed by plaintiff are
proved. Pridgen v. Hughes, 9 N.C. App.
635, 177 S.E.2d 425 (1970).

The purpose of the summary judgment
rule is to provide an expeditious method
for determining whether a material issue
of fact actually exists. Alltop v. J.C. Penney
Co.,, 10 N.C. App. 692, 179 S.E.2d 885
(1971).

The purpose of the summary judgment
rule is to provide an expeditious method
for determining whether any disputed ma-
terial issue of fact does actually exist.
Patterson v. Reid, 10 N.C. App. 22, 178

S.E.2d 1 (1970); Blackmon v. Valley
Decorating Co., 11 N.C. App. 137, 180
"S.E.2d 396 (1971); Millsaps v. Wilkes

Contracting Co., 14 N.C. App. 321, 188
S.E.2d 663 (1972).

It is the purpose of the summary judg-
ment procedure to determine if disputed
material issues of fact exist. Robinson v.
McMahan, 11 N.C. App. 275, 181 S.E.2d
147 (19%1).

The purpose of summary judgment can
be summarized as being a device to bring
litigation to an early decision on the merits
without the delay and expense of a trial
where it can be readily demonstrated that
no material facts are in issue. Kessing v.
National Mtg. Corp., 278 N.C. 523, 180
S E.2d 823 (1971); Blades v. City of
Raleigh, 280 N.C. 531, 187 S.E.2d 35
(1972); McNair v. Boyette, 282 N.C. 230,
192 S.E.2d 457 (1972).

The purpose of the summary judgment
procedure provided by this rule is to fer}'et
out those cases in which there is no genuine
issue as to any material fact and in which,
upon such undisputed facts, a party is en-
titled to judgment as a matter of law.
Haithcock v. Chimney Rock Co., 10 N.C.
App. 696, 179 S.E.2d 865 (1971); Robinson
v. McMahan, 11 N.C. App. 275, 181'5-.E.2d
147 (1971); Peterson v. Winn-Dixie of
Raleigh, Inc., 14 N.C. App. 29, 187 S.E.2d
487 (1972). il

The purpose of this rule is to eliminate
formal trials where only questions of law
are involved. Kessing v. National Mtg.
Corp., 278 N.C. 523, 180 S.E.2d 823 (1971);
Riggins v. County of Mecklenburg, 14 N.C.
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App. 624, 188 S.E.2d 749 (1972); Nat
Harrison Associates v. North Carolina
State Ports Authority, 280 N.C. 251, 185
S.E.2d 793 {1972).

Summary judgment is to avoid a useless
trial. It is a device to make possible the
prompt disposition of controversies on their
merits without a trial, if in essence there
is no real dispute as to the salient facts.
While a day in court may be a constitu-
tional necessity when there are disputed
questions of fact, the function of the mo-
tion of summary judgment is to smoke out
if there is any case, i.e.,, any genuine dispute
as to any material fact, and, if there is no
case, to conserve judicial time and energy
by avoiding an unnecessary trial and by
providing a speedy and efficient summary
disposition. Pridgen v. Hughes, 9 N.C.
App. 635, 177 S.E.2d 425 (1970).

This rule is for the disposition of cases
where there is no genuine issue of fact.
Kessing v. National Mtg. Corp., 278 N.C.
523, 180 S.E.2d 823 (1971); Riggins v.
County of Mecklenburg, 14 N.C. App. 624,
188 S.E.2d 749 (1972).

The purpose of the summary judgment
rule is to provide an expeditious method of
determining whether a genuine issue as to
any material fact actually exists, and if
not, whether the moving party is entitled
to judgment as a matter of law. School-
field v. Collins, 12 N.C. App. 106, 182
S.E.2d 648 (1971).

The purpose of summary judgment is to
go beyond or to pierce the pleadings and
determine whether there is a genuine issue
of material fact. Singleton v. Stewart, 280
N.C. 460, 186 S.E.2d 400 (1972).

The function of the motion for summary
judgment is to determine if there is any
genuine issue as to any material fact and,
if there is no such issue, to provide for an
efficient disposition of the matter. Doggett
v. Welborn, 18 N.C. App. 105, 196 S.E.2d
36 (1973).

Summary judgment procedure is de-
signed to permit penetration in advance of
trial of unfounded claims or defenses and
to allow summary disposition when this is
effectively done. Patrick v. Hurdle, 16 N.C.
App. 28, 190 S.E.2d 871 (1972).

The purpose of the rule is not to resolve
a disputed material issue of fact, if one
exists. Patterson v. Reid, 10 N. C. App. 22,
178 S.E.2d 1 (1970); Blackmon v. Valley
Decorating Co., 11 N.C. App. 137, 180
S.E.2d 396 (1971); Millsaps v. Wilkes Con-
tracting Co., 14 N.C. App. 321, 188 S.E.2d
663 (1972).

In ruling on a motion for summary judg-
ment the court does not resolve issues of
fact and must deny the motion if there is
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any issue of genuine material fact. Single-
ton v. Stewart, 280 N.C. 460, 186 S.E.2d
400 (1972).

Or to Provide Quick and Easy Method
for Clearing Docket.—The purpose of sum-
mary judgment is not to provide a quick
and easy method for clearing the docket,
but is to permit the disposition of cases
in which there is no genuine controversy
concerning any fact material to issues
raised by the pleadings, so that the litiga-
tion involves questions of law only. First
Fed. Sav. & Loan Ass'n v. Branch Bank-
ing & Trust Co., 282 N.C. 44, 191 S.E.2d
683 (1972).

It is not the purpose of the summary
judgment procedure to resolve disputed
material issues of fact. Robinson v. Mc-
Mahan, 11 N.C. App. 275, 181 S.E.2d 147
(1971).

Court’s Function on Motion for Summary
Judgment.—Upon a motion for summary
judgment it is no part of the court’s func-
tion to decide issues of fact but solely to
determine whether there is an issue of fact
to be tried. Lee v. Shor, 10 N.C. App. 231,
178 S.E.2d 101 (1970); Moore v. Bryson,
11 N.C. App. 260, 181 S.E.2d 113 (1971).

It is not the duty of the court hearing a
motion for summary judgment to decide an
issue of fact, but rather to determine
whether a genuine issue as to any material
fact exists. Clear Fir Sales Co. v. Carolina
Plywood Distrib., Inc., 13 N.C. App. 429,
185 S.E.2d 737 (1972).

The standard fixed by the rule does not
contemplate that the court is to decide an
issue of fact, but rather it impels the court
to determine whether a real issue of fact
exists. Keith v. G.D. Reddick, Inc., 15
N.C. App. 94, 189 S.E.2d 775 (1972); Low-
man v. Huffman, 15 N.C. App. 700, 190
S.E.2d 700 (1972).

The court’s sole function in ruling on a
motion for summary judgment is to deter-
mine whether there exists any genuine is-
sue of material fact to be tried, not to de-
cide issues of fact. Long v. Long, 15 N.C.
App. 525, 190 S.E.2d 415 (1972).

On the hearing of a motion for summary
judgment, it is not the duty of the court to
decide an issue of fact but rather to de-
termine whether a genuine issue as to
any material fact exists. Graham v.
Northwestern Bank, 16 N.C. App. 287,
192 S.E.2d 109 (1972).

The rule does not contemplate that the
court will decide an issue of fact, but
rather will determine whether a real issue
of fact exists. Houck v. Overcash, 282
N.C. 623, 193 S.E.2d 905 (1973).

And Not to Test Sufficiency of Evi-
dence.—The office of summary judgment
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is not to test the sufficiency of the evi-
dence. Mitchell v. Mitchell, 12 N.C. App.
54, 182 S.E.2d 627 (1971).

Directed Verdict Test Applies to Sum-
mary Judgment.—On motion for summary
judgment, the test is whether the moving
party presents materials which would re-
quire a directed verdict in his favor if
offered as evidence at trial. Coakley wv.
Ford Motor Co.,, 11 N.C. App. 636, 182
S.E.2d 260 (1971).

If the same evidence which was pre-
sented on motion for summary judgment
had been presented at a trial, defendant
would have been entitled to a directed
verdict; that is the test in determining if
a moving party is entitled to summary
judgment. Millsaps v. Wilkes Contracting
Co., 14 N.C. App. 321, 188 S.E.2d 663
(1972).

If the party moving for summary judg-
ment by affidavit or otherwise presents
materials which would require a directed
verdict in his favor if presented at trial,
he is entitled to summary judgment unless
the opposing party either shows that affi-
davits are then wunavailable to him or
comes forward with affidavits or other
materials that show there is a triable is-
sue of fact. First Fed. Sav. & Loan Ass'n
v. Branch Banking & Trust Co. 14 N.C.
App. 567, 188 S.E.2d 661 (1972), rev’d on
other grounds, 282 N.C. 44, 191 S.E.2d
683 (1972); Millsaps v. Wilkes Contract-
ing Co., 14 N.C. App. 321, 188 S.E.2d 663
(1972).

Test Is Whether There Is Genuine Issue
as to Material Fact.—Where a motion for
summary judgment is made and is sup-
ported by matters outside the pleadings, the
test is whether on the basis of the materials
presented to the court there is any genuine
issue as to any material fact. Alltop v. J.C.
Penney Co., 10 N.C. App. 692, 179 S.E.2d
885 (1971).

The question is not whether there is a
genuine issue of fact, but whether the
pleadings, depositions, answers to inter-
rogatories, and admissions on file, together
with the affidavits, if any, show that there
i1s a genuine issue as to any material fact.
Johnston County Tuberculosis Ass'n V.
North Carolina Tuberculosis & Respira-
tory Disease Ass’'n, 15 N.C. App. 492, 190
S.E.2d 264 (1972).

Motion Granted Only Where No Such
Issue Appears.— Summary judgment is
proper only when the pleadings, deposi-
tions, answers to interrogatories and admis-
sions on file, together with the affidavits, if
any, show that there is no genuine issue
as to any material fact and that the mov-
ing party is entitled to judgment as a mat-
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er of law. Lee v. Shor, 10 N.C. App. 231,
178 S.E.2d 101 (1970); Loman v. Huffman,
15 N.C. App. 700, 190 S.E.2d 700 (1972).

Summary judgment is proper only where
movant shows that there is no genuine is-
sue as to any material fact and that he is
entitled to judgment as a matter of law.
Page v. Sloan, 12 N.C. App. 433, 183 S.E.2d
813 (1971); Singleton v. Stewart, 280 N.C.
460, 186 S.E.2d 400 (1972).

Rendition of summary judgment is con-
ditioned upon a showing by the movant
(1) that there is no genuine issue as to
any material fact, and (2) that the moving
party is entitled to a judgment as a matter
of law. Page v. Sloan, 281 N.C. 697, 190
S.E2d 189 (1972); Kiser v. Snyder, 17
N.C. App. 445, 194 S.E.2d 638 (1973).

Where the moving papers affirmatively
disclose that the nature of the controversy
presents a good faith and actual, as dis-
tinguished from formal, dispute on one or
more material issues, summary judgment
cannot be used. Page v. Sloan, 281 N.C.
697, 190 S.E.2d 189 (1972).

Because the burden is on the moving
party to establish the lack of a triable is-
sue of fact, the motion may only be granted
where he shows he is entitled to a judg-
ment as a matter of law. Long v. Long,
15 N.C. App. 525, 190 S.E.2d 415 (1972).

Summary judgment should be granted
only when the movant is clearly entitled
thereto. Houck v. Overcash, 282 N.C. 623,
193 S.E.2d 905 (1973).

Summary judgment is proper when it
appears that even if the facts as claimed by
plaintiff are taken as true, there can be no
recovery. Doggett v. Welborn, 18 N.C.
App. 105, 196 S.E.2d 36 (1973).

Summary judgment is proper in negli-
gence actions where it appears that there
can be no recoverv even if the facts as
claimed by plaintiff are true. Kiser v.
Snvder, 17 N.C. App. 445, 195 S.E.2d 638
(1973).

When the facts in a negligence action
are admitted or established, negligence is
a question of law and the court must say
whether it does or does not exist. Kiser
v. Snyder, 17 N.C. App. 445, 194 S.E.2d
638 (1973).

If the movant’s forecast of evidence
which he has available for presentation at
trial fails to establish that there is no
genuine issue of fact remaining for deter-
mination, summary judgment is not proper,
whether or not the opponent responds.
First Fed. Sav. & Loan Ass’n v. Branch
Banking & Trust Co., 282 N.C. 44, 191
S.E.2d 683 (1972).

And Presence of Difficult Question of
Law Is No Barrier.—Where there is no
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genuine issue as to the facts, the presence
of important or difficult questions of law
is no barrier to the granting of summary
judgment. Kessing v. National Mtg. Corp.,
278 N.C. 523, 180 S.E.2d 823 (1971).

The determination of what constitutes a
“genuine issue as to any material fact” in
section (c) is often difficult. Kessing wv.
National Mtg. Corp.,, 278 N.C. 523, 180
S.E.2d 823 (1971); McNair v. Boyette, 282
N.C. 230, 192 S.E.2d 457 (1972); Lowman
v. Huffman, 15 N.C. App. 700, 190 S.E.2d
700 (1972).

A genuine issue is one which can be
maintained by substantial evidence. Kes-
sing v. National Mtg. Corp., 278 N.C. 523,
180 S.E.2d 823 (1971); Koontz v. City of
Winston-Salem, 280 N.C. 513, 186 S.E.2d
897 (1972); McNair v. Boyette, 282 N.C.
230, 192 S.E.2d 457 (1972).

When Issue Is Material—An issue is
material if the facts alleged are such as to
constitute a legal defense or are of such
nature as to affect the result of the action,
or if the resolution of the issue is so essen-
tial that the party against whom it is re-
solved may not prevail. Kessing v. National
Mtg. Corp., 278 N.C. 523, 180 S.E.2d 823
(1971); Koontz v. City of Winston-Salem,
280 N.C. 513, 186 S.E.2d 897 (1972); Mec-
Nair v. Boyette, 282 N.C. 230, 192 S.E.2d
457 (1972); Lowman v. Huffman, 15 N.C.
App. 700, 190 S.E.2d 700 (1972); Kiser v.
Snyder, 17 N.C. App. 445, 194 S.E.2d 638
(1973).

A question of fact which is immaterial
does not preclude summary judgment. Kes-
sing v. National Mtg. Corp., 278 N.C. 523,
180 S.E.2d 823 (1971); McNair v. Boyette,
282 N.C. 230, 192 S.E.2d 457 (1972); Keith
v. G.D. Reddick, Inc., 15 N.C. App. 94, 189
S.E.2d 775 (1972).

The burden is on the moving party to
establish the lack of a triable issue of fact.
Pridgen v. Hughes, 9 N.C. App. 635, 177
S.E.2d 425 (1970); Haithcock v. Chimney
Rock Co., 10 N.C. App. 696, 179 S.E.2d
865 (1971); Moore v. Bryson, 11 N.C. App.
260, 181 S.E.2d 113 (1971); Robinson wv.
McMahan, 11 N.C. App. 275, 181 S.E.2d
147 (1971); Lineberger v. Colonial Life &
Accident Ins. Co.,, 12 N.C. App. 135, 182
S.E.2d 643 (1971); Brevard v. Barkley, 12
N.C. App. 665, 184 S.E.2d 370 (1971);
Millsaps v. Wilkes Contracting Co., 14
N.C. App. 321, 188 S.E.2d 663 (1972);
Koontz v. City of Winston-Salem, 280
N.C. 513, 186 S.E.2d 897 (1972).

The party moving for summary judg-
ment has the burden of clearly establishing
the lack of any triable issue of fact by the
record properly before the court. Single-
ton v. Stewart, 280 N.C. 460, 186 S.E.2d

§ 1A-1, Rule 56

400 (1972); Wall v. Flack, 15 N.C. 747,
190 S.E.2d 671 (1972); Kiser v. Snyder,
17 N.C. App. 445, 194 S.E.2d 638 (1973).

The party moving for summary judg-
ment has the burden of positively and
clearly showing that there is no genuine
issue as to any material fact. Miller wv.
Snipes, 12 N.C. App. 342, 183 S.E.2d 270
(1971); Liberty Loan Corp. v. Miller, 15
N.C. App. 745, 190 S.E.2d 672 (1972);
Brawley v. Heymann, 16 N.C. App. 125,
191 S.E.2d 366 (1972).

Authoritative decisions interpreting and
applying Rule 56, both State and federal,
hold that the party moving for summary
judgment has the burden of clearly estab-
lishing the lack of any triable issue of fact
by the record properly before the court.
Page v. Sloan, 281 NC. 697, 190 S.E.2d 189
(1972); Houck v. Overcash, 282 N.C. 623,
193 S.E.2d 905 (1973).

Irrespective of who has the burden of
proof at trial upon issues raised by the
pleadings, upon a motion for summary
judgment the burden is upon the party
moving therefor to establish that there is
no genuine issue of fact remaining for de-
termination and that he is entitled to
judgment as a matter of law. First Fed.
Sav. & Loan Ass'n v. Branch Banking &
Trust Co., 282 N.C. 44, 191 S.E.2d 683
(1972).

And Court Must View Record in Light
Most Favorable to Opposing Party.—When
motion for summary judgment is made,
the court must look at the record in the
light most favorable to the party opposing
the motion. Patterson v. Reid, 10 N.C. App.
22, 178 S.E.2d 1 (1970); Blackmon v.
Valley Decorating Co., 11 N. C. App. 137,
180 S.E.2d 396 (1971); Peterson v. Winn-
Dixie of Raleigh, Inc., 14 N.C. App. 29,
187 S.E.2d 487 (1972); Brawley v. Hey-
mann, 16 N.C. App. 125, 191 S.E.2d 366
(1972).

Any doubt as to whether a genuine issue
as to any material fact exists must be re-
solved in the favor of the party opposing
the motion for summary judgment. Miller
v. Snipes, 12 N.C. App. 342, 183 S.E.2d 270
(1971).

The movant is held by most courts to a
strict standard in all cases and all infer-
ences of fact from the proofs proffered at
the hearing must be drawn against the
movant and in favor of the party opposing
the motion. Page v. Sloan, 281 N.C. 697,
190 S.E.2d 189 (1972); Kiser v. Snyder,
17 N.C. App. 445, 194 S.E.2d 638 (1973);
Roberts v. Whitley, 17 N.C. App. 554, 195
S.E.2d 62 (1973).

On a motion for summary judgment, the
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papers supporting the movant’s position
are to be closely scrutinized, while the
opposing papers are to be indulgently
treated. Miller v. Snipes, 12 N.C. App. 342,
183 S.E.2d 270 (1971); Koontz v. City of
Winston-Salem, 280 N.C. 513, 186 S.E.2d
897 (1972); Page v. Sloan, 281 N.C. 697,
190 S.E.2d 189 (1972); Liberty Loan Corp.
v. Miller, 15 N.C. App. 745, 190 S.E.2d
672 (1972).

Granting of summary judgment where
the adverse party does not respond to the
motion “by affidavits or as otherwise pro-
vided in this rule” is proper only “if ap-
propriate’” under all of the circumstances
of the case. Robinson v. McMahan, 11 N.C.
App. 275, 181 S.E.2d 147 (1971); Brevard
v. Barkley, 12 N.C. App. 665, 184 S.E.2d
370 (1971).

Even Unopposed Evidence Supporting
Motion May Not Be Sufficient.—The evi-
dentiary matter supporting the moving
party’s motion may not be sufficient to
satisfy his burden of proof, even though
the opposing party fails to present any
competent counteraffidavits or other ma-
terials. Pridgen v. Hughes, 9 N.C. App.
635, 177 S.E.2d 425 (1970); Millsaps v.
Wilkes Contracting Co., 14 N.C. App. 321,
188 S.E.2d 663 (1972).

Statements in Affidavits May Not Suffice
because Acceptance Depends on Credibility.
—Affidavits in a motion for summary judg-
ment do not supply all the needed proof.
The statements in the affidavits may not
suffice, because their acceptance as proof
depends on credibility. Lee v. Shor, 10 N.C.
App. 231, 178 S.E.2d 101 (1970).

A court should not resolve an issue of
credibility or conduct a “trial by affidavits”
at a hearing on a motion for summary judg-
ment, especially in cases where knowledge
of the fact is largely under the control of
the movants. Lee v. Shor, 10 N.C. App.
231, 178 S.E.2d 101 (1970).

Absent an unequivocal waiver of a trial
on oral testimony, credibility ought not,
when witnesses are available, be determined
by mere paper affirmations or denials that
inherently lack the important element of
witness' demeanor. Lee v. Shor, 10 N.C.
App. 231, 178 S.E.2d 101 (1970).

Particularly where the facts are peculiarly
in the knowledge of defendants or their
witnesses, should the plaintiff have the
opportunity to impeach them at a trial; and
their demeanor may be the most effective
impeachment. Indeed, it has been said that
a witness’ demeanor is a kind of “real evi-
dence,” and obviously such “real evidence”
cannot be included in affidavits. Lee v.
Shor, 10 N.C. App. 231, 178 S.E.2d 101
(1970).
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A “trial by affidavits” at hearing on the
motion for summary is clearly impermis-
sible. Wall v. Flack, 15 N.C. App. 747, 190
S.E.2d 671 (1972).

A summary judgment may not be used to
withdraw witnesses from cross-examina-
tion, the best method yet devised for test-
ing trustworthiness of testimony; there
are many things sometimes in the conduct
of a witness upon the stand, and sometimes
in the mode in which his answers are drawn
from him through the questioning of coun-
sel, by which a jury are to be guided in
determining the weight and credibility of
his testimony. Lee v. Shor, 10 N.C. App.
231, 178 S.E.2d 101 (1970).

Credibility of Testimony of Interested
Witness Submitted to Jury.—The fact that
the witness is interested in the result of the
suit has been held to be sufficient to re-
quire the credibility of his testimony to be
submitted to the jury. Lee v. Shor, 10 N.C.
App. 231, 178 S.E.2d 101 (1970).

If there is any question as to the credi-
bility of witnesses or the weight of evi-
dence, a summary judgment should be
denied. Kessing v. National Mtg. Corp., 278
N.C. 523, 180 S.E.2d 823 (1971).

Party Opposing Properly Supported Mo-
tion May Not Rely on Bare Allegations of
His Pleading.—If the defendant moving for
summary judgment successfully carries his
burden of proof, the plaintiff may not rely
upon the bare allegations of his complaint
to establish triable issues of fact. Haith-
cock v. Chimney Rock Co., 10 N.C. App.
696, 179 S.E.2d 865 (1971); Brevard v.
Barkley, 12 N.C. App. 665, 184 S.E.2d 370
(1970) ; Jarrell v. Samsonite Corp., 12 N.C,
App. 673, 184 S.E.2d 376 (1971); Millsaps
v. Wilkes Contracting Co., 14 N.C. App.
321, 188 S.E.2d 663 (1972).

In order to show that there is a genuine
issue as to facts contained in defendants’
affidavits filed in support of their motion
for summary judgment which, if estab-
lished, would defeat a plaintiff's claim,
plaintiff may not rest upon the mere allega-
tions of her pleading. Patterson v. Reid,
10 N.C. App. 22, 178 S.E. 2d 1 (1970).

Section (e) of this rule clearly states
that the unsupported allegations in a plead-
ing are insufficient to create a genuine issue
of fact where the moving adverse party sup-
ports his motion by allowable evidentiary
matter showing the facts to be contrary to
that alleged in the pleadings. Pridgen v.
Hughes, 9 N.C. App. 635, 177 S.E.2d 425
(1970).

Plaintiff may not rely on the bare allega-
tions of his complaint where defendants’
motions for summary judgment are sup-
ported as provided in this rule. Peterson v.
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Winn-Dixie of Raleigh, Inc., 14 N.C. App.
29, 187 S.E.2d 487 (1972).

A party against whom the motion for
summary judgment is made mayv not rest
upon the allegations or denials of his plead-
ings. but must demonstrate that there is a
genuine issue for trial. Coakley v. Ford
Motor Co., 11 N.C. App. 636, 182 S.E.2d
260 (1971).

Upon a motion for summary judgment
the adverse party may not rest upon his
complaint and wait for trial to present his
evidence, if any, when the moving party
has presented affidavits or other matter in-
dicating that summary judgment is appro-
priate. First Fed. Sav. & Loan Ass'n v.
Branch Banking & Trust Co., 14 N.C.
App. 567, 188 S.E.2d 661 (1972), rev'd on
other grounds, 282 N.C. 44, 191 S.E.2d 683
(1972).

When a movant makes out a convinc-
ing showing that genuine issues of fact are
lacking, it is required that the adversary
adequately demonstrate by receivable facts
that a real, not formal, controversy exists,
and he does not do that by mere denial or
holding back evidence. Patrick v. Hurdle,
16 N.C. App. 28, 190 S.E.2d 371 (1972).

But Must Set Forth Specific Facts Show-
ing Genuine Issue.—If the defendant mov-
ing for summary judgment successfully
carries his burden of proof, the plaintiff
must, by affidavits or otherwise, set forth
specific facts showing that there is a
genuine issue for trial. Haithcock v. Chim-
ney Rock Co.. 10 N.C. App. 696, 179 S.E.2d
865 (1971).

In order to show that there is a genuine
issue as to facts contained in defendants’
affidavits filed in support of their motion
for summary judgment which, if estab-
lished, would defeat a plaintiff's claim,
plaintiff's response, by affidavits or other-
wise as provided in this rule, “must set
forth specific facts showing that there is a
genuine issue for trial.” Patterson v. Reid,
10 N.C. App. 22, 178 S.E.2d 1 (1970).

If the defendant moving for summary
judgment successfully carries his burden
of proof, the plaintiff must, by affidavits or
otherwise, set forth specific facts showing
that there is a genuine issue for trial. Jar-
rell v. Samsonite Corp., 12 N.C. App. 673,
184 S.E.2d 376 (1971).

When a motion for summary judgment
is made and supported as provided in this
rule, the response of an adverse party, by
affidavits or otherwise, must set forth speci-
fic facts showing that there is a genuine
issue for trial. If he does not so respond,
summary judgment, if appropriate, shall be
entered against him. Brevard v. Barkley, 12
N.C. App. 663, 184 S.E.2d 370 (1971); Mill-
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saps v. Wilkes Contracting Co., 14 N.C.
App. 321, 188 S.E.2d 663 (1972).

The converse of the requirement set
forth in section (e) is that affidavits or
other material offered which set forth
facts which would not be admissible in
evidence should not be considered when
passing on the motion for summary judg-
ment, Borden, Inc. v. Brower, 17 N.C.
App. 249, 193 S.E.2d 751 (1973).

When Counteraffidavits Are Unneces-
sary.—\Where the evidentiary matter sup-
porting the moving party's motion is in-
sufficient to satisfy his burden of proof, it
is not incumbent upon the opposing party
to present any competent counteraffidavits
or other materials. Lineberger v. Colonial
Life & Accident Ins. Co, 12 N.C. App.
135, 182 S.E.2d 643 (1971).

Where evidentiary matters supporting a
motion for summary judgment are insuf-
ficient to establish the lack of a triable is-
sue of fact. it is not incumbent upon the
opposing party to present counteraffidavits
or other material. Oliver v. Ernul, 14 N.C.
App. 540, 188 S.E.2d 679 (1972).

Where the moving papers themselves
demonstrate that there is inherent in the
problem a factual controversy, then, while
it is prudent for the advocate to file one, a
categorical counteraffidavit is not essential.
Page v. Sloan, 281 N.C. 697, 190 S.E.2d
189 (1972).

Plaintif may succeed in defending
against the motion for summary judgment
if the evidence produced by the movant
and considered by the court is insufficient
to satisfy movant's burden. Page v. Sloan,
281 N.C. 697, 190 S.E.2d 189 (1972).

Evidence which may be considered un-
der this rule includes admissions in the
pleadings, depositions on file, answers to
Rule 33 interrogatories, admissions on file
whether obtained under Rule 36 or in any
other way, affidavits, and any other ma-

terial which would be admissible in evi-
dence or of which judicial notice may
properly be taken. Kessing v. National

Mtg. Corp., 278 N.C. 523, 180 S.E.2d 823
(1971); Blades v. City of Raleigh, 280 N.C.
531, 187 S.E.2d 35 (1972); Riggins wv.
County of Mecklenburg, 14 N.C. App. 624,
188 S.E.2d 749 (1972); Jernigan v. State
Farm Mut. Auto. Ins. Co., 16 N.C. App.
46, 190 S.E.2d 866 (1972).

On a motion for summary judgment the
court may consider evidence consisting of
admissions in the pleadings, depositions,
answers to interrogatories, affidavits, ad-
missions on file, oral testimony, documen-
tary materials, facts which are subject to
judicial notice, such presumptions as would
be available upon trial, and any other mate-
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rials which would be admissible in evidence
at trial. Koontz v. City of Winston-Salem,
280 N.C. 513, 186 S.E.2d 897 (1972);
Singleton v. Stewart, 280 N.C. 460, 186
S.E.2d 100 (1972).

Affidavit statements based on hearsay
would not be admissible in evidence and
should not be considered in passing on a
motion for summary judgment. Patterson
v. Reid, 10 N.C. App. 22, 178 S.E.2d 1
(1970).

Oral Testimony Is Admissible. — Oral
testimony at a hearing on a motion for
summary judgment is admissible by virtue
of Rule 43(e). Walton v. Meir, 14 N.C.
App. 183, 188 S.E.2d 36 (1972).

The provisions of Rule 43(e) can be used
in supplementing a summary judgment
hearing through the use of oral testimony.
This procedure should normally be utilized
only if a small link of evidence is needed,
and not for a long drawn out hearing to
determine whether there is to be a trial
Walton v. Meir, 14 N.C. App. 183, 188
S.E.2d 56 (1972).

Verified Pleading Treated as Affidavit.—
To the extent that a verified pleading
meets the requirements of section (e), it
may properly be considered as equivalent
to a supporting or opposing affidavit.
Schoolfield v. Collins, 281 N.C. 604, 189
S.E.2d 208 (1972).

A verified complaint may be treated as
an affidavit if it (1) is made on personal
knowledge, (2) sets forth such facts as
would be admissible in evidence, and (3)
shows affirmatively that the affiant is com-
petent to testify to the matters stated
therein. Page v. Sloan, 281 N.C. 697, 190
S.E.2d 189 (1972).

While the object of the last two sen-
tences of section (e) is to pierce general
allegations in the nonmovant’s pleadings,
this rule does not deny that a properly
verified pleading which meets all the re-
quirements for affidavits may effectively
set forth specific facts showing that there
is a genuine issue for trial. Schoolfield v.
Collins, 281 N.C. 604, 189 S.E.2d 208
(1972).

There is nothing in the rules which pre-
cludes the judge from considering a verified
answer as an affidavit in the cause. School-
field v. Collins, 281 N.C. 604, 189 S.E.2d
208 (1972).

Where the plaintiff did not respond to a
motion for summary judgment by afhidavit
or otherwise as provided by this rule, the
plaintiff's verified complaint should have
been considered by the court in determin-
ing whether the defendant had carried the
burden of showing the lack of a genuine
issue of material fact and whether the de-
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fendant was entitled to a judgment as a
matter of law. Brevard v. Barkley, 12 N.C.
App. 665, 184 S.E.2d 370 (1971).

Plaintiff cannot rely on a verified com-
plaint which does not meet the require-
ments of Dbeing treatable as an afhidavit to
defeat defendants’ motion, accompanied,
as it is, by competent affidavits and deposi-
tions. Page v. Sloan, 281 N.C. 697, 190
S.E.2d 189 (1972).

Unsworn Letters Are Not Affidavits. —
Letters which are not under oath cannot be
considered as affidavits. Lineberger v.
Colonial Life & Accident Ins. Co., 12 N.C.
App. 135, 182 S.E.2d 643 (1971).

An unsworn letter which is nothing more
than an expression of plaintiff’s attorney’s
intention to file a claim for damages on
behalf of his client does not meet the re-
quirements of this rule as a supporting or
opposing affidavit and ought not be con-
sidered by a court in its ruling on the mo-
tion. Short v. City of Greensboro, 15
N.C. App. 135, 189 S.E.2d 560 (1972).

Opinions of Nonexperts Are Not Affi-
davits. — Letters which contain various
opinions of writers who would be compe-
tent in court only if they were first estab-
lished as experts cannot be considered affi-
davits where there is no admission before
the court that any of the writers are ex-
perts and none of the letters contain in-
formation which would support a finding
that they were. Lineberger v. Colonial Life
& Accident Ins. Co., 12 N.C. App. 135,
182 S.E.2d 643 (1971).

Since Opinions Are Not Personal
Knowledge.—An affidavit is not made on
personal knowledge when it states why
afiant “thinks” an event occurred. Peter-
son v. Winn-Dixie of Raleigh, Inc.,, 14
N.C. App. 29, 187 S.E.2d 487 (1972).

And Affidavit Not Based on Personal
Knowledge Cannot Be Considered. — In
ruling on a motion for summary judgment,
the trial court cannot consider portions of
an affidavit not based on the affiant’s per-
sonal knowledge or merely stating the

afiant’s legal conclusion. Singleton v.
Stewart, 280 N.C. 460, 186 S.E.2d 400
(1972).

Statements in plaintiff’s affidavit as to
whv he “thinks” cartons of soft drinks in
a grocery store display fell could not be
considered in ruling on defendant’s motion
for summary judgment, the statements not
being made on personal kngwledge and
plaintiff not having afﬁrmgtlvely s}}o.wn
that he was competent to give an opinion
as to why the drinks fell. Peterson wv.
Winn-Dixie of Raleigh, Inc., 14 N.C. App.
29, 187 S.E.2d 487 (1972).
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Parties Entitled to Any Presumption Ap-
plicable to Facts before Court.—Upon a
motion for summary judgment both the
opposing and moving parties are entitled
to any presumption that is applicable to
the facts before the court. Lee v. Shor, 10
N.C. App. 231, 178 S.E.2d 101 (1970).

Rule 6(d) Does Not Apply. — Rule 6(d)
provides that when a motion is supported
by affidavit, the affidavit shall be served
with the motion; however, in view of the
express provisions of Rule 56, Rule 6(d)

does not apply to affidavits presented in
support of summary judgment. Millsaps v.
Wilkes Contracting Co.. 14 N.C. App. 321,
188 S.E.2d 663 (1972).

Not All Affidavits Must Be Attached at
Hearing.—Section (e) does not have the
effect of requiring that all affidavits offered
at the hearing on a motion for summary
judgment be attached to and served with
the motion. Millsaps v. Wilkes Contracting
Co., 14 N.C. App. 321, 188 S.E.2d 663
(1972).

A motion for summary judgment may or
may not be accompanied by affidavits.
Millsaps v. Wilkes Contracting Co., 14
N.C. App. 321, 188 S.E.2d 663 (1972).

Opposing Affidavits May Be Served
Prior to Hearing.—The adverse party mayv
serve opposing affidavits prior to the day
of the hearing. Millsaps v. Wilkes Con-
tracting Co., 14 N.C. App. 321, 188 S.E.2d
663 (1972).

There is a sound reason for the man-
datory form in which the 10-day notice
requirement is expressed in this rule.
Ketner v. Rouzer, 11 N.C. App. 483. 182
S.E.2d 21 (1971).

Opposing Party Entitled to Opportunity
to Develop Facts More Fully.—The party
opposing the motion is entitled to the op-
portunity, which compliance with the 10-
dav notice provision of this rule would pro-
vide, to develop the facts more fully.
Ketner v. Rouzer, 11 N.C. App. 483, 182
S.E.2d 21 (1971).

Judgment Reversed Where Notice Re-
quirement Not Met. — Because it was
entered without prior notice of the motion
as required bv this rule, the summary judg-
ment appealed from was reversed. Ketner
v. Rouzer, 11 N.C. App. 483, 182 S.E.2d
21 (1971).

Judgment Erroneous for Failure to Al-
low 10 Days’ Notice. — Where defendants
failed to move for summary judgment and
plaintiffs were not given at least 10 days’
notice before the time fixed for the hear-
ing, the failure to follow the procedure
prescribed by this rule caused the judg-
ment to bhe erroneous. Britt v. Allen, 12
N.C. App. 399, 183 S.E.2d 303 (1971).
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Ten-Day Requirement Held Not Waived.
—Where defendants’ motion for summary
judgment was not served on plaintiff “at
least 10 days before the time fixed for the
hearing” as required by this rule, but was
made without any prior notice during the
course of the pretrial hearing at which the
summary judgment dismissing plaintiff’s
action was rendered, plaintiff’'s stipulation
made at that hearing to the effect that his
testimony and evidence ‘“would be as set
out in the complaint” did not constitute
a waiver of the requirement of this rule
that the motion for summary judgment
“shall be served at least 10 days before
the time fixed for the hearing.” Ketner v.
Rouzer, 11 N.C. App. 483. 182 S.E.2d 21
(1971).

Findings of Fact on Motion.—Although
a trial judge was not required to make and
enter into the record detailed findings of
fact in ruling on a motion for summary
judgment, it was not error for the court
to do so, where there was plenary evidence
in the record to support his findings.
Singleton v. Stewart, 280 N.C. 460, 186
S.E.2d 400 (1972).

Hearing May Be Extended into Court
Trial.—If the summary judgment hearing
is a protracted hearing, in effect a trial to
determine that a trial must be held, and if
all the parties desire to and do turn the
summary judgment into a court trial, they
cannot be heard to object. In that event
the court should make findings of fact and
conclusions of law in accordance with Rule
52. Walton v. Meir, 14 N.C. App. 183, 188
S.E.2d 56 (1972). =

Partial Summary Judgment.— Section
(d) of this rule clearly contemplates that
summary judgment may be entered upon
less than the whole case and that the court
may make a summary adjudication that is
not final. Unless the interlocutory order is
appealable and in most instances it will
not be, the court has rendered a ‘‘partial
summary judgment” that is technically not
a judgment. Patrick v. Hurdle, 16 N.C.
App. 28, 190 S.E.2d 871 (1972).

Denial of Motion Not Ordinarily Ap-
pealable.—Ordinarily, the denial of a mo-
tion for summary judgment does not affect
a substantial right so that an appeal may
be taken, but the moving party is free to
preserve his exception for consideration on
appeal from the final judgment. To allow
an appeal from a denial of a motion for
summary judgment would open the flood-
gate of fragmentary appeals and cause a
delay in administering justice. Motyka v.
Nappier, 9 N.C. App. 579, 176 S.E.2d 858
(1970).
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The denial of a motion by a defendant
for summary judgment has the same effect
as the overruling of a demurrer, and thus
falls within the purview of Rule 4(a) of
the Rules of Practice in the Court of Ap-
peals. Motyka v. Nappier, 9 N.C. App. 579,
176 S.E.2d 858 (1970).

A denial of a motion by a defendant for
summary judgment has the same effect as
the overruling of a demurrer, in that the
movant has suffered no great harm as the
trial continues, and the movant is allowed
to preserve his exception to the denial of
the motion for consideration on appeal
from the final judgment. Motyka v. Nap-
pier, 9 N.C. App. 579, 176 S.E.2d 858
(1970); Jernigan v. State Farm Mut. Auto.
Ins. Co., 16 N.C. App. 46, 190 S.E.2d 866
(1972).

The Court of Appeals dismissed as frag-
mentary an appeal from a denial of a mo-
tion for summary judgment. Motyka v.
Nappier, 9 N.C. App. 579, 176 S.E.2d 858
(1970).

But Certiorari Is Available Where Sub-
stantial Right Is Thought to Be Affected.
—In case a substantial right is thought to
be affected to the prejudice of the movant,
then a petition for a writ of certiorari is
available. Motyka v. Nappier, 9 N.C. App.
579, 176 S.E.2d 858 (1970).

Res Judicata.—Matters determined by a
summary judgment, just as by any other
judgment, are res judicata in a subsequent
action. T.A. Loving Co. v. Latham, 15 N.C.
App. 441, 190 S.E.2d 248 (1972).

Summary Judgment Is Reviewable When
Right to Trial Denied.—A litigant has a
right to a trial where there is the slightest
doubt as to the facts, and a denial of that
right by summary judgment is reviewable.
Miller v. Snipes, 12 N.C. App. 342, 183
S.E.2d 270 (1971).

If the plaintiff’s claim is barred by the
running of the statute of limitations, defen-
dant is entitled to judgment as a matter of
law and summary judgment is appropriate.
Brantley v. Dunstan, 10 N.C. App. 706, 179
S.E.2d 878 (1971).

If the moving party by affidavit or other-
wise presents materials which would require
a directed verdict in his favor, if presented
at trial, then he is entitled to summary
judgment unless the opposing party either
shows that affidavits are then unavailable
to him, or he comes forward with some ma-
terials, by affidavit or otherwise, that show
there is a triable issue of material fact. He
need not, of course, show that the issue
would be decided in his favor. But he may
not hold back his evidence until trial; he
must present sufficient materials to show
that there is a triable issue. Pridgen v.
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Hughes, 9 N.C. App. 635, 177 S.E.2d 1425
(1970).

The test is whether the moving party, by
affidavit or otherwise, presents materials
which would require a directed verdict in
his favor if presented at trial. Haithcock
v. Chimney Rock Co., 10 N.C. App. 696,
179 S.E.2d 865 (1971).

Where the parties were in agreement as
to all the factual particulars concerning the
making and the terms of a loan, there was
no “genuine issue as to any material fact,”
and the effect of the undisputed facts was
a question of law for the court to deter-
mine. Kessing v. National Mtg. Corp., 278
N.C. 523, 180 S.E.2d 823 (1971).

Where the materials presented in sup-
port of defendant’s motion for summary
judgment showed that plaintiff had suffered
no compensable injury or damage, the
entry of summary judgment was proper
since there appeared to be no genuine issue
as to any material fact. Alltop v. J.C
Penney Co., 10 N.C. App. 692, 179 S.E.2d
885 (1971).

Where the pleadings or proof of either
party disclose that no cause of action or
defense exists, a summary judgment may
be -granted. Kessing v. National Mtg.
Corp., 278 N.C. 523, 180 S.E.2d 823 (1971).

Summary judgment is proper where it
appears that even if the facts as claimed
by a plaintiff are proved, there can be no
recovery, thus providing a device for
identifying the factually groundless claim
or defense. Pridgen v. Hughes, 9 N.C. App.
635, 177 S.E.2d 425 (1970).

Defendant having admitted the contract
and his failure to perform, plaintiff was
entitled to summary judgment unless the
facts alleged in the further answer con-
stitute a valid defense. Williford v. Willi-
ford, 10 N.C. App. 451, 179 S.E.2d 114
(1971).

Genuine Issue Not Shown.—Where the
plaintiff had taken advantage of the dis-
covery procedures available and had still
been unable to obtain evidence as to when
and how the injury occurred and who or
what caused it and the record did not reveal
that any injury in the nature of an inflicted
harm occurred, and the condition of the
plaintiff could just as well have been from
a pathological cause, then there was an
absence of a showing that there was a
genuine issue as to any material _fact
and summary judgment was appropriate.

Hoover v. Gaston Mem. Hosp.,, 11 N.C.
App. 119, 180 S.E.2d 479 (1971).
Summary Judgment Was Proper. —

Summary judgment was properly en'tered
for petitioners where they pffered inter-
rogatories and the answers in support of
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their motion, and the appealing respondent
offered no affidavits in response except an
affidavit of counsel which asserts his be-
lief that pertinent evidence will be offered
at trial, and respondent’s answers to the
interrogatories reveal that no genuine is-
sue as to a material fact exists. Schoolfield
v. Collins, 12 N.C. App. 106, 182 S.E.2d
648 (1971).

Where plaintiffs did not file opposing
affidavits or reasons why affidavits justify-
ing their opposition to the summary judg-
ment motion could not be presented, but
rested instead on the mere allegations of
their pleadings, summary judgment was
properly entered for defendant based on
the pleadings and on the deposition of
plaintiffs. Doggett v. Welborn, 18 N.C.
App. 105, 196 S.E.2d 36 (1973).

Summary Judgment Improper. — Defen-
dants are not entitled to a judgment as a
matter of law where the record does not
clearly establish the inapplicability of the
doctrine of res ipsa loquitur since the evi-
dentiary materials tend to show that the
water heater in question was under the
exclusive control and management of the
defendants; and explosion of a water heater
does not ordinarily happen if those who
have the management of it use proper
care. Under those circumstances the ex-
plosion itself would be some evidence of
negligence on the part of those in control
and would tend to establish a prima facie
case requiring its submission to the jury.
Fvidence tending to explain the cause of
the explosion merely accentuates the jury’s
role in this controversy and the unwisdom
of summary judgment. Page v. Sloan, 281
N.C. 697, 190 S.E.2d 189 (1972).

Where in an action to recover on a
promissory note defendant’s affidavit in
support of her motion for summary judg-
ment merely reiterated the allegations in
her answer and where plaintiff’s note veri-
fied the complaint, the evidence, when
viewed in the light most favorable to the
plaintiff, showed a triable issue did exist
and defendant was not entitled to judgment
as a matter of law. Liberty Loan Corp. v.
Miller, 15 N.C. App. 745, 190 S.E.2d 672
(1972).

Where the trial judge’s resolution against
the plaintiffs of the the issue of fact as to
whether or not they were in default in
their payments under a deed of trust at the
time of the foreclosure made it impossible
for the plaintiffs to prevail and clearly
affected the result of their action, there
were genuine issues of material fact which
could only be resolved by a trial of the
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action, and the summary judgment in
favor of the defendants was reversed.
Lowman v. Huffman, 15 N.C. App. 700,
190 S.E.2d 700 (1972).

Applied in Roten v. State, 8 N.C. App.
643, 174 S.E.2d 384 (1970); Lane v. Faust,
9 N.C. App. 427, 176 S.E.2d 381 (1970);
Vogel v. Reed Supply Co., 277 N.C. 119, 177
S.E.2d 273 (1970); Hajoca Corp. v. Clayton,
277 N.C. 560, 178 S.E.2d 481 (1971);
Williams v. Lewis, 11 N.C. App. 306, 181
S.E.2d 234 (1971); Jernigan v. Lee, 279
N.C. 341, 182 S.E.2d 351 (1971); Steelman
v. City of New Bern, 279 N.C. 589, 184
S.E.2d 239 (1971); Allen v. Redevelop-
ment Comm’n, 279 N.C. 599, 184 S.E.2d 233
(1971); Beasley v. Hartford Accident &
Indem. Co., 280 N.C. 177, 184 S.E.2d 841
(1971); Mattox v. State, 280 N.C. 471, 186
S.E.2d 378 (1972); Skinner v. Whitley, 281
N.C. 476, 189 S.E.2d 230 (1972); Ferguson
v. Morgan, 282 N.C. 83, 191 S.E.2d 817
(1972); Long v. Coble, 11 N.C. App. 624,
182 S.E.2d 234 (1971); Appalachian South,
Inc. v. Construction Mtg. Corp., 11 N.C.
App. 651, 182 S.E.2d 15 (1971); Adams v.
State Capital Life Ins. Co., 11 N.C. App.
678, 182 S.E.2d 250 (1971); Lane v. Faust,
11 N.C. App. 717, 182 S.E.2d 281 (1971);
Peaseley v. Virginia Iron, Coal & Coke
Co.. 12 N.C. App. 226, 182 S.E.2d 810
(1971); Ballard v. Hunter, 12 N.C. App.
613, 184 S.E.2d 423 (1971); Bradley v.
Lewis Motors, Inc., 12 N.C. App. 685, 184
S.E.2d 397 (1971); Price v. Bunn, 13 N.C.
App. 652, 187 S.E.2d 423 (1972); Cornatzer
v. Nicks, 14 N.C. App. 152, 187 S.E.2d
385 (1972); Rivenbark v. Atlantic States
Constr. Co., 14 N.C. App. 609, 188 S.E.2d
747 (1972); Employers Commercial Union
Co. of America v. Westinghouse Elec.
Corp., 15 N.C. App. 406, 190 S.E.2d 364
(1972); University of N.C. v. Town of
Carrboro, 15 N.C. App. 501, 190 S.E.2d
231 (1972); Hansen v. Jonas W. Kessing
Co., 15 N.C. App. 554, 190 S.E.2d 407
(1972); Taylor v. Wake Forest Univ., 16
N.C. App. 117, 191 S.E2d 379 (1972);
Ingram v. Garner, 16 N.C. App. 147, 191
S.E.2d 390 (1972); Reap v. City of Albe-
marle, 16 N.C. App. 171, 191 S.E.2d 373
(1972); Carolina Elec. Serv. of Henderson,
Inc. v. Granger, 16 N.C. App. 427, 192
S.E.2d 19 (1972); Gray v. Gray, 16 N.C.
App. 730, 193 S.E.2d 492 (1972); Huffman
v. Peerless Ins. Co., 17 N.C. App. 292, 193
S.E.2d 773 (1973); Planters Nat'l Bank
& Trust Co. v. Rush, 17 N.C. App. 564,
195 S.E.2d 96 (1973); Harris v. Parker, 17
N.C. App. 606, 195 S.E.2d 121 (1973);
Henry v. Henry, 18 N.C. App. 60, 196
S.E.2d 33 (1973).
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Quoted in Moore v. Bryson, 11 N.C. App.
149, 180 S.E.2d 437 (1971).

Cited in Robbins v. Bowman, 9 N.C. App.
116, 176 S.E.2d 346 (1970); Jernigan v. Lee,
9 N.C. App. 582, 176 S.E.2d 899 (1970);
Beasley v. Hartford Accident & Indem.
Co., 11 N.C. App. 34, 180 S.E.2d 381
(1971); Crowder v. Jenkins, 11 N.C. App.
57, 180 S.E.2d 482 (1971); Yancey v.
Watkins, 12 N.C. App. 140, 182 S.E.2d

Rule 57. Declaratory judgments.

Basic Statutory Provisions Retained.—
The basic statutory provisions for obtain-
ing declaratory judgments have been re-
tained. This rule simply provides that the
procedure for this remedy shall be in ac-
cordance with the new Rules of Civil Pro-
cedure. Reeves Bros. v. Town of Ruther-
fordton, 15 N.C. App. 385, 190 S.E.2d 345
(1972).

Rule 58. Entry of judgment.

Cited in Helms v. Rea, 282 N.C. 610, 194
S.E.2d 1 (1973).
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§ 1A-1, Rule 59

605 (1971); Gower v. Aetna Ins. Co., 13
N.C. App. 368, 185 S.E.2d 722 (1972);
Baxter v. Jones, 14 N.C. App. 296, 188
S.E.2d 622 (1972); Goard v. Branscom, 15
N.C. App. 34, 189 S.E.2d 667 (1972); Latti-
more v. Powell, 15 N.C. App. 522, 190
S.E.2d 288 (1972); Roth v. Parsons, 16
N.C. App. 646, 192 S.E.2d 659 (1972);
Smith v. Smith, 17 N.C. App. 416, 194
S.E.2d 568 (1973).

Applied in Citizens Nat’l Bank v. Grand-
father Home for Children, Inc., 280 N.C.
354, 185 S.E.2d 836 (1972); Blades v. City

of Raleigh, 280 N.C. 521, 187 S.E.2d 35
(1972).

Quoted in North Carolina Monroe
Constr. Co. v. Guilford County Bd. of

Educ., 278 N.C. 633, 180 S.E.2d 818 (1971).

Rule 59. New trials; amendment of judgments.

Rule 59 of the Federal Rules of Civil
Procedure is comparable to this rule. Glen
Forest Corp. v. Bensch, 9 N.C. App. 387,
176 S.E.2d 851 (1970).

A motion to set aside the verdict and for
a new trial is addressed to the sound dis-
cretion of the trial judge, vwhose ruling, in
the absence of abuse of discretion, is not
reviewable on appeal. Glen Forest Corp. v.

Bensch, 9 N.C. App. 587, 176 S.E.2d 851
(1970); Mangum v. Surles, 12 N.C. App.
547, 183 S.E.2d 839 (1971); City of

Winston-Salem v. Rice, 16 N.C. App. 294,
192 S.E.2d 9 (1972).

A timely motion for new trial is ad-
dressed to the sound judicial discretion of
the trial court. Glen Forest Corp. v. Bensch,
9 N.C. App. 587, 176 S.E.2d 851 (1970).

Trial Court Properly Exercised Discre-
tion.—City of Winston-Salem v. Rice, 16
N.C. App. 294, 192 S.E.2d 9 (1972).

The trial judge has discretionary power
to set aside an award of damages if he be-
lieves that the damages were excessive and
given under the influence of passion or
prejudice, or if the evidence is insufﬁciet.]t
to justify the verdict. A ruling that is within
the discretion of a trial judge may not be
set aside except upon a showing of abuse of
discretion. Samons v. Meymandi, 9 N.C.
App. 490, 177 S.E.2d 209 (1970).

Court Need Not Specify Grounds for
Order Allowing Litigant’s Motion.— The
trial court is not required to specify the
grounds for its order allowing a litigant’s

motion to set aside a verdict and grant a
new trial, where the order is not entered
on the trial court’s own initiative. Glen
Forest Corp. v. Bensch, 9 N.C. App. 587,
176 S.E.2d 851 (1970).

Appeal Divests Trial Court of Jurisdic-
tion. — The general rule that an appeal
takes the case out of the jurisdiction of the
trial court is not changed by Rule 60 and
this rule. Wiggins v. Bunch, 280 N.C. 106,
184 S.E.2d 879 (1971).

When an appeal is taken the trial court
is divested of jurisdiction except to aid in
certifying a correct record. Wiggins v.
Bunch, 280 N.C. 106, 184 S.E.2d 879
(1971).

Purpose of Amendments After Judg-
ment.—The rules achieve their purpose of
insuring a speedy trial on the merits of a
case by providing for and encouraging
liberal amendments to conform pleadings
and evidence under Rule 15(a), by pretrial
order under Rule 16, during and after
reception of evidence under Rule 15(b),
and after entry of judgment under Rules
15(b), 59 and 60. Such amendments are
made upon motion and with le'ave 9f court,
by express consent, and by implied con-
sent. Roberts v. William N. & Kate B.
Reynolds Mem. Park, 281 N.C. 48, 187
S.E.2d 721 (1972).

Trial Judge Must Rule on Alternative
Motion for New Trial—Where defendant
makes a motion for judgment notwitl}-
standing the verdict and joins with this
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motion an alternative motion for a new
trial, in granting the motion for judgment
notwithstanding the verdict, the trial judge
should also rule on the motion for a new
trial. Hoots v. Calaway, 282 N.C. 477, 193
S.E.2d 709 (1973).

And a party must appeal conditionally
from an adverse ruling thereon. Hoots v.
Calaway, 282 N.C. 477, 193 S.E.2d 709
(1973).

Applied in Horton v. Iowa Mut. Ins. Co..
9 N.C. App. 140, 175 S.E.2d 725 (1970).
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Stated in H & B Co. v. Hammond, 17
N.C. App. 534, 195 S.E.2d 58 (1973).

Cited in Musgrave v. Mutual Sav. &
Loan Ass’'n, 8 N.C. App. 385, 174 S.E.2d
820 (1970); Mull v. Mull, 13 N.C. App.
154, 185 S.E.2d 14 (1971); Investment
Properties of Asheville, Inc. v. Allen, 281
N.C. 174, 188 S.E.2d 441 (1972); Cheshire
v. Bensen Aircraft Corp., 17 N.C. App. 74,
193 S.E.2d 362 (1972).

Rule 60. Relief from judgment or order.

I. IN GENERAL.

Federal Rule Nearly Identical. — The
nearly identical provisions of section (b)
of this rule and federal Rule 60(b) point
to the federal decisions for interpretation
and enlightenment. Wiggins v. Bunch, 280
N.C. 106, 184 S.E.2d 879 (1971).

This rule replaces former § 1-220. Kirby
v. Asheville Contracting Co., 11 N.C. App.
128, 180 S.E.2d 407 (1971).

And the cases interpreting former § 1-220
are still applicable. Kirby v. Asheville Con-
tracting Co.. 11 N.C. App. 128, 180 S.E.2d
407 (1971).

The provisions of former § 1-220 are
now incorporated in this rule. Williams
Lumber Co. v. Taylor. 8 N.C. App. 255.
274 S.E.2d 109 (1970).

The procedure under section (b) is
analogous to the former practice under
former § 1-220 and under motions to set
aside an irregular judgment. Brady v.
Town of Chapel Hill, 277 N.C. 720, 178
S.E.2d 446 (1971).

Section (a) simply codifies the body of
law in existence in this State at the time
the new Rules of Civil Procedure were
adopted. H & B Co. v. Hammond, 17 N.C.
App. 534, 195 S.E.2d 38 (1973).

Authority of Courts to Correct Error in
Decision or Amend Judgment.— \While
courts have always had the inherent au-
thority to correct clerical errors or errors
of expression in a judgment, they have
never been deemed to have the authority,
outside of a term, to correct an error in
decision, or to amend a judgment so as to
adversely affect the rights of third parties.
H & B Co. v. Hammond, 17 N.C. App.
534, 195 S.E.2d 58 (1973).

Purpose of Amendment after Judgment.
—The rules achieve their purpose of insur-
ing a speedy trial on the merits of a case
by providing for and encouraging liberal
amendments to conform pleadings and evi-
dence under Rule 15(a), by pretrial order
under Rule 16, during and after reception
of evidence under Rule 15(b), and after

entry of judgment under Rules 15(b), 59
and 60. Such amendments are made upon
motion and with leave of court, by express
consent, and by implied consent. Roberts
v. William N. & Kate B. Reynolds Mem.
Park, 281 N.C. 48, 187 S.E.2d 721 (1972).

Excusable Neglect, etc.—

Unless the judge finds that there was ex-
cusable neglect, and this finding is correct
as a matter of law, he is not authorized to
set aside the judgment. Doxol Gas of
Angier, Inc. v. Barefoot, 10 N.C. App. 703,
179 S.E.2d 890 (1971).

Where the facts found in an order setting
aside a default judgment did not, as a
matter of law, constitute excusable neglect,
and the defendant failed to show and there
was no finding that he had any meritorious
defense, the order was erroneous. Doxol
Gas of Angier, Inc. v. Barefoot, 10 N.C.
App. 703, 179 S.E.2a 890 (1971).

Excusable Neglect Has Long Been
Recognized.—Although the ground of ex-
cusable neglect is set forth in this rule, it
has long been recognized in this jurisdic-
tion and the Supreme Court has spoken on
the subject many times. Rawleigh, Moses
& Co. v. Capital City Furniture, Inc., 9
N.C. App. 640, 177 S.E.2d 332 (1970).

Relief Will Not Be Granted Where Ne-
glect Is Inexcusable.—The exceptional re-
lief of this rule (replacing former § 1-220)
to set aside a judgment for mistake, inad-
vertence, surprise, or excusable neglect will
not be granted where there is inexcusable
neglect on the part of the litigant. A law-
suit is a serious matter. He who is a party
to a case in court “must give it that atten-
tion which a prudent man gives to his
important business.” Holcombe v. Bowman,
8 N.C. App. 673, 174 S.E.2d 362 (1970).

Meritorious Defense, etc.—

Even when the facts found justify a con-
clusion that the neglect was excusable, the
court cannot set aside the judgment unless
there is a meritorious defense, for it would
be idle to vacate a judgment where there is
no real or substantial defense on the merits.
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Doxol Gas of Angier, Inc. v. Barefoot, 10
N.C. App. 703, 179 S.E.2d 890 (1971).

Even if there is evidence from which a
finding of excusable neglect can be made,
case law requires a finding of a meritorious
defense before the judgment may be set
aside. Kirby v. Asheville Contracting Co.,
11 N.C. App. 128, 180 S.E.2d 407 (1971).

Whether the neglect is excusable, etc.—

In accord with 2nd paragraph in original.
See Kirby v. Asheville Contracting Co., 11
N.C. App. 128, 180 S.E.2d 407 (1971).

The excusability of the neglect on which
relief is granted is that of the litigant, not
that of the attorney. Kirby v. Asheville
Contracting Co.. 11 N.C. App. 128, 180
S.E.2d 407 (1971).

Determination by Court.—

Whether excusable neglect has been
shown is a question of law, not a question
of fact. Engines & Equip., Inc. v. Lips-
comb, 15 N.C. App. 120, 189 S.E.2d 498
(1972).

Upon the facts found the court deter-
mines, as a matter of law, whether or not
they constitute excusable neglect. Engines
& Equip., Inc. v. Lipscomb, 15 N.C. App.
120, 189 S.E.2d 498 (1972).

Relief from Execution Sale.—A motion
in the cause is not an improper procedure
for seeking relief from an execution sale
under the judgment. Witten Supply Co. v.
Redmond, 11 N.C. App. 173, 180 S.E.2d
187 (1971).

Attention Required, etc.—

In accord with original. See Doxol Gas
of Angier, Inc. v. Barefoot, 10 N.C. App.
703, 179 S.E.2d 890 (1971); Kirby v. Ashe-
ville Contracting Co., 11 N.C. App. 125, 180
S.E.2d 407 (1971); Engines & Equip., Inc.
v. Lipscomb, 15 N.C. App. 120, 189 S.E.2d
498 (1972).

Judgment should not be set aside be-
cause present counsel was not made aware
of the prior action until after summary
judgment was rendered. It is inconceivable
that plaintiff was unaware of the prior
action since it was instituted in his behalf
and by counsel retained by him. Plaintiff’s
failure to apprise his counsel of the prior
action is not the attention to his litigation
required by our prior decisions. Lattimore
v. Powell, 15 N.C. App. 522, 190 S.E.2d 288
(1972).

Applied in Cheshire v. Bensen Aircraft
Corp., 17 N.C. App. 73, 193 S.E.2d 362
(1972); Lowe's Charlotte Hdwe. Inc. v.
Howard, 18 N.C. App. 80, 196 S.E.2d 53
(1973).

Stated in Hill v. Hill, 11 N.C. App. 1,

180 S.E.2d 42+ (1971).
Cited in Whaley v. Rhodes, 10 N.C. App.
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109, 177 S.E.2d 735 (1970); East v. Smith,
11 N.C. App. 604, 182 S.E.2d 266 (1971);
State v. Blalock, 13 N.C. App. 711, 187
S.E.2d 404 (1972): Crotts v. Camel Pawn
Shop, Inc.,, 16 N.C. App. 392, 192 S.E.2d
55 (1972).

II. THE RELIEF.
Modification by One Judge, etc.—

A superior court judge did have author-
ity, upon motion under this rule, to set aside
an order entered in another superior court
where that order was entered without
power and authority and was a nullity.
Charleston Capital Corp. v. Love Valley
Enterprises, Inc.. 10 N.C. App. 519, 179
S.E.2d 190 (1971).

If a judge of a superior court enters an
order without legal power to act in respect
to the matter, such order is a nullity, and
another superior court judge may disre-
gard it without offending the rule which
precludes one superior court judge from
reviewing the decision of another. Charles-
ton Capital Corp. v. Love Valley Enter-
prises, Inc., 10 N.C. App. 519, 179 S.E.2d
190 (1971).

III. APPLICATION OF THE
PRINCIPLES.

A. Neglect of Party.

For the personal inattention, etc.—

While inattention and neglect of a person
are attributed to the similarity in the title
of a case to a former action, and to his
preoccupation in the duties of his profes-
sion, this should not be held in law to con-
stitute such excusable neglect as would
relieve an intelligent and active business-
man from the consequences of his inatten-
tion, as against diligent suitors. Rawleigh,
Moses & Co. v. Capital City Furniture,
Inc.. 9 N.C. App. 640, 177 S.E.2d 332 (1970).

Party under Physical and Mental Strain.
__An affidavit stating that as a result of
certain duties an affiant was under tre-
mendous physical and mental strain at the
time he was served with a summons and
complaint and for several weeks 1hereaf§er.
is insufficient to support an order setting
aside a default judgment on the ground of
excusable neglect. Rawleigh, Moses & Co.
v Capital Citv Furniture. Inc, 9 N.C. App.
640, 177 S.E.2d 332 (1970).

Prior Action Is Not Newly Discovered
Evidence.—The existence of the prior ac-
tion is not newly discovered evidence
which by due diligence could not have been
discovered. To say plaintiff was unaware
of an action instituted by him would be
ludicrous. Lattimore v. Powell, 15 N.C.
App. 522, 190 S.E.2d 288 (1972).
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B. Neglect of Counsel.

Where Negligence, etc.—

The neglect of the attorney will not be
imputed to the litigant unless he is guilty
of inexcusable neglect. Kirby v. Asheville
Contracting Co., 11 N.C. App. 128, 180
S.E.2d 407 (1971).

IV. PLEADING AND PRACTICE.

Motions under section (b) must be made
within a reasonable time. Brady v. Town of
Chapel Hill, 277 N.C. 720, 178 S.E.2d 446
(1971).

Where Movant Is Uncertain Whether to
Proceed under Clause (1) or (8) of Section
(b).—When the motion is based on reason
(1) of section (b) the rule requires it to be
made not later than one year after the
judgment is taken or entered. If movant is
uncertain whether to proceed under clause
(1) or (6) of section (b) he need not
specify if his motion is timely and the rea-
son justifies relief. Brady v. Town of
Chapel Hill, 277 N.C. 720, 178 S.E.2d 446
(1971).

Power of Court under Clause (6) of Sec-
tion (b).—The broad language of clause
(6) gives the court ample power to vacate
judgments whenever such action is ap-
propriate to accomplish justice. Brady v.
Town of Chapel Hill. 277 N.C. 720, 178
S.E.2d 446 (1971).

A motion for involuntary dismissal pur-
suant to this rule and Rule 41, prior to a
trial of the cause, is improperly entertained,
unless made on the specific grounds that
the plaintiff has failed to prosecute or com-
ply with the Rules of Civil Procedure or
any order of the court. Smith v. Smith, 17
N.C. App. 416, 194 S.E.2d 568 (1973).

Any reference to or discussion of this
rule by defendant in his motion under Rule
55(d) to set aside and vacate entry of de-
fault 1s unnecessary and surplusage. Hub-
bard v. Lumley, 17 N.C. App. 649. 195
S.E.2d 330 (1973).
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Written Motion to Set Aside Default
Judgment Not Heard Ex Parte.—Defen-
dant's written motion to set aside a default
judgment is not one which might be heard
ex parte. Doxol Gas of Angier, Inc. v.
Barefoot, 10 N.C. App. 703, 179 S.E.2d 890
(1971).

Findings of Trial Court Conclusive.—

The facts found by the judge are conclu-
sive if there is any evidence on which to
base such finding of fact. Doxol Gas of
Angier, Inc. v. Barefoot, 10 N.C. App. 703,
179 S.E.2d 890 (1971).

Findings of fact made by the trial court
upon a motion to set aside a judgment by
default are binding on appeal if supported
by any competent evidence. Kirby v. Ashe-
ville Contracting Co., 11 N.C. App. 128,
180 S.E.2d 407 (1971).

But Whether Facts Constitute Excusable
Neglect Is Reviewable.—\Whether the facts
found constitute excusable neglect or not
i1s a matter of law and reviewable upon ap-

peal. Doxol Gas of Angier, Inc. v. Bare-
foot, 10 N.C. App. 703, 179 S.E.2d 890
(1971).

Court of Appeals May Entertain Motion.
—A motion under this rule to set aside the
judgment and for a new trial on the ground
that a witness for plaintiff had perjured
himself, which was filed after the appeal
had been scheduled for argument, was
properly made in the Court of Appeals.
Rhodes v. Henderson, 14 N.C. App. 404,
188 S.E.2d 565 (1972).

Appeal Divests Trial Court of Jurisdic-
tion. — The general rule that an appeal
takes the case out of the jurisdiction of the
trial court is not changed by Rule 359 and
this rule. Wiggins v. Bunch, 280 N.C. 106.
184 S.E.2d 879 (1971).

When an appeal is taken the trial court
is divested of jurisdiction except to aid in
certifying a correct record. Wiggins v.
Bunch, 280 N.C. 106, 184 S.E.2d 879 (1971).

Rule 62. Stay of proceedings to enforce a judgment.

(a) Automatic stay,; exceptions—injunctions, sunumary ejectinent and receiver-
ships.—Except in summary ejectment cases and as otherwise stated herein, no
execution shall issue upon a judgment nor shall proceedings be taken for its en-
forcement until the expiration of 10 days after its entry. Unless otherwise ordered
by the court, an interlocutory or final judgment in an action for an injunction or
in a receivership action shall not be stayed during the period after its entry and
until an appeal is taken or during the pendency of an appeal. The provisions of
section (c¢) govern the suspending, modifying, restoring, or granting of an injunc-

tion during the pendency of an appeal.
(1973, ¢, 91.)
Editor’s Note. — The 1973 amendment
substituted “Except in summary ejectment
cases and as otherwise stated herein’ for

“Except as stated herein” at the beginning
of section (a).
As the rest of this rule was not changed
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by the amendment, only section (a) is set
out.

Inapplicability to Summary Ejectment
Pursuant to § 7A-232.—See opinion of At-
torney General to Mr. Alton J. Knight,
Clerk of Superior Court, Durham County,
10 N.C.A.G. 529 (1970).

Rule 63. Disability of a judge.

Substitute Judge Functions Only after
Verdict. — Under this rule an appropriate
judge may substitute for a disabled or a
deceased judge before whom an action has
been tried, only with respect to duties re-
maining to be performed after a verdict
has heen returned or findings of fact and
conclusions of law have been filed. Girard
Trust Bank v. Easton, 12 N.C. App. 153,
182 S.E.2d 645 (1971).

This rule does not contemplate that a
substitute judge, who did not hear the
witnesses and participate in the trial, may
nevertheless participate in the decision
making process; it contemplates only that
he may perform such acts as are necessary
under the rules of procedure to effectuate
a decision already made. Girard Trust
Bank v. Easton, 12 N.C. App. 153, 182
S.E.2d 645 (1972).
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Inapplicable for Issuance of Execution.
—See opinion of Attorney General to Mr.
James R. Sugg, 41 N.C.A.G. 368 (1971).

Cited in Hill v. Hill, 11 N.C. App. 1, 180
S.E.2d 424 (1971).

Findings and Conclusions Insufficient to
Support Judgment by Substitute.—Where,
at the conclusion of the evidence in an
action tried before the court without a
jury, the trial judge orally indicated
answers in favor of plaintiff to issues
which had been prepared by counsel for
defendant in anticipation of a jury trial,
and instructed plaintiff’s counsel to submit
a proposed judgment containing appro-
priate findings of fact and conclusions of
law, the issues and the court’s answers
thereto constituted neither a verdict nor
findings of fact and conclusions of law
which would permit a substitute judge to
proceed under this rule to enter judgment
in the case. Girard Trust Bank v, Easton,
12 N.C. App. 153, 182 S.E.2d 645 (1971).

ARTICLE 8.

Miscellaneotts.

Rule 65. Injunctions.

Rule 3 and section (b) of this rule must
be construed in pari materia; procedure
under section (b) of this rule is permissible
only after an action is commenced as pro-
vided by Rule 3. Carolina Freight Carriers
Corp. v. Local Union #61, 11 N.C. App.
159, 180 S.E.2d 461 (1971).

Governmental Immunity Not Abrogated
by Section (c). — See Orange County v.
Heath, 282 N.C. 292, 192 S.E.2d 308 (1972).

The concept of sovereign immunity is so
firmly established that it should not and
cannot be waived by indirection or by pro-
cedural rule. Orange County v. Heath, 282
N.C. 292, 192 S.E.2d 308 (1972).

Article IV, § 13(2) of the State Con-
stitution would require a direct and posi-
tive declaration of policy, rather than a
minute procedural change in this rule to
abolish governmental immunity., Orange
County v. Heath, 282 N.C. 292, 192 S.E.2d
308 (1972).

Distinction between Prohibitory and
Mandatory Injunctions.— The law recog-
nizes a distinction between prohibitory
and mandatory injunctions. A prohibitory
injunction seeks to preserve the status
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quo, until the rights of the parties can be
determined, by restraining the party en-
joined from doing particular acts. A man-
datory injunction is intended to restore a
status quo and to that end requires a party
to perform a positive act; it is comparable
in its nature and function to a writ of
mandamus, and will ordinarily be granted
only where the injury is immediate, press-
ing, irreparable, and clearly established.
Automobile Dealer Resources, Inc. v. Oc-
cidental Life Ins. Co., 15 N.C. App. 634,
190 S.E.2d 729 (1972).

Decree May Be Both Preventive and
Mandatory.—While in the greater number
of instances injunction is a preventive
remedy, the court has jurisdiction to issue
a preliminary mandatory injunction where
the case is urgent and the right is clear;
and, if necessary to meet the exigencies
of a particular situation, the injunctive
decree may be both preventive and manda-
tory. Automobile Dealer Resources, Inc.
v. Occidental Life Ins. Co., 15 N.C. App.
634, 190 S.E.2d 729 (1972).

A “temporary restraining order” and a
“preliminary injunction” serve the same
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function. Lambe v. Smith, 11 N.C. App.
580, 181 S.E.2d 783 (1971).

A preliminary or interlocutory injunction
can only be issued after notice and a hear-
ing, which affords the adverse party an
opportunity to present evidence in his be-
half, and usually is not for a fixed, limited
period of time, since ordinarily its purpose
is to preserve the status quo until the issues
are adjudged after a final hearing. Lambe v.
Smith, 11 N.C. App. 580, 181 S.E.2d 783
(1971).

The ex parte restraining order is subject
to definite time limitations, and is to pre-
serve the status quo until the motion for a
preliminary injunction can, after notice, be
brought on for hearing and decision. Lambe
v. Smith, 11 N.C. App. 580, 181 S.E.2d
783 (1971).

The decision of the trial judge to grant
or deny a preliminary injunction rests in
his sound judgment and discretion. Lambe
v. Smith, 11 N.C. App. 580, 181 S.E.2d 783
(1971).

Grounds for Temporary Injunction.—A
temporary injunction will ordinarily be
granted pending trial on the merits (1) if
there is probable cause for supposing that
plaintiff will be able to sustain his primary
equity, and (2) if there is reasonable ap-
prehension of irreparable loss unless in-
junctive relief be granted, or if in the
court’s opinion it appears reasonably neces-
sary to protect plaintiff's rights. Automobile
Dealer Resources, Inc. v. Occidental Life
Ins. Co.,, 15 N.C. App. 634, 190 S.E.2d 729
(1972).

The prayer for relief in a complaint may
constitute a sufficient motion for a pre-
liminary injunction, and a separate or
additional motion is not necessarily re-
quired. Collins v. Freeland, 12 N.C. App.
560, 183 S.E.2d 831 (1971).

And Complaint Need Not Use Technical
Language.—Although the wording of the
prayer for relief in a complaint and the
wording in the notice to show cause did
not technically follow the language of this
rule, the meaning was clear and unambig-
uous and sufficient to constitute a motion
for a preliminary injunction. Collins wv.
Freeland, 12 N.C. App. 560, 183 S.E.2d 831
(1971).

Court May Consider Affidavits. — Both
before and after the adoption of the new
Rules of Civil Procedure, it was and is
proper for the court to consider evidence
by affidavits in show cause hearings for in-
junctions, and subdivision (1) of § 1-485
does not prohibit this. State ex rel. Morgan
v. Dare to Be Great, Inc., 15 N.C. App. 275,
189 S.E.2d 802 (1972).
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When proceeding under subdivision (1)
of § 1-485 for a preliminary injunction, the
court is not limited to what appears in the
complaint. The courts have historically
heard motions for preliminary injunction on
affidavits. State ex rel. Morgan v. Dare to
Be Great, Inc, 15 N.C. App. 275, 189
S.E.2d 802 (1972).

Necessity for Detailed Order.—The third
mandate of this rule, that an order set
forth in reasonable detail the acts enjoined,
involves the question of whether the party
enjoined can know from the language of
the order itself, and without having to
resort to other documents, exactly what the
court is ordering it to do. Automobile
Dealer Resources, Inc. v. Occidental Life
Ins. Co.. 15 N.C. App. 634, 190 S.E.2d 729
(1972).

Order Sufficiently Detailed.—\Where the
allegedly ambiguous terms used by the
court in the injunctive order are the exact
words used in defendant’s letter or the
contract under which the parties func-
tioned, apparently without complaint, for
more than three years, defendant cannot
insist that the court speak with more
clarity than did plaintiff and defendant in
establishing the relationship which the
court seeks to preserve, especially when no
showing is made as to any previous diffi-
culty on the part of either party in under-
standing the language used. Automobile
Dealer Resources, Inc. v. Occidental Life
Ins. Co., 15 N.C. App. 634, 190 S.E.2d 729
(1972).

Scope of Review of Injunctive Orders.—
In reviewing orders for temporary injuac-
tive relief an appellate court may look
beyond the findings of fact made by the
trial court and determine from the evidence
whether a preliminary injunction is justi-
fied. Automobile Dealer Resources, Inc. v.
Occidental Life Ins. Co., 15 N.C. App. 634,
190 S.E.2d 729 (1972).

Remedies Available to Party Wrong-
fully Restrained.—When a temporary re-
straining order is dissolved as having been
improvidently issued the remedies available
to the party who has been wrongfully
restrained are as follows: (1) He may
recover damages from the party who
procured the restraining order and the
sureties on his injunction bond without
proof of malice or want of probable cause,
or (2) he may institute an action for
malicious prosecution against the party
who procured the restraining order and
recover damages without regard to the
limit of the bond upon establishing the
elements necessary to constitute an action
for malicious prosecution. Electrical
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Workers Local 755 v. Country Club E.,
Inc.,, 283 N.C. 1, 194 S.E.2d 848 (1973).
Injunction without Notice Was Im-
proper. — While a specific request in the
pleadings was not necessary under Rule
54(c), where there was no motion for or
notice given of a hearing on a motion for
a restraining order to enjoin the plaintiffs

Rule 68.1. Confession of judgment.

Confession Is Consent Judgment.— A
confession of judgment without action is a
consent judgment. The judgment depends
upon the consent of the parties, and the
court gives effect to it as the agreement of
the parties. It would not be valid unless
the parties consented, nor could it affect
one who was not a party. Ballard v.
Hunter, 12 N.C. App. 613, 184 S.E.2d 423
(1971).

And Judgment Depends upon Capacity
to Contract.—Since the validity of a con-
fession of judgment is based upon the con-
tract of the parties, there must be the
authority and capacity to contract. Ballard
v. Hunter, 12 N.C. App. 613, 184 S.E.2d
423 (1971).

Minor Parties Cannot Be Bound without
Court Investigation and Approval.—In the
case of infant parties, the next friend,
guardian ad litem or guardian cannot con-
sent to a judgment or compromise without
the investigation and approval by the court.
Ballard v. Hunter, 12 N.C. App. 613, 184
S.E.2d 423 (1971).

A judgment or compromise settlement
negotiated by a next friend or guardian
without the investigation and approval of
the court is invalid. Ballard v. Hunter, 12
N.C. App. 613, 184 S.E.2d 423 (1971).

A confession of judgment and subse-
quent clerical entries were ineffective to
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from using or attempting to use a dirt
road, it was improper for the court to enter
a permanent injunction. Walton v. Meir,
14 N.C. App. 183, 188 S.E.2d 56 (1972).

Applied in Town of Hillsborough wv.
Smith, 10 N.C. App. 70, 178 S.E.2d 18
(1970); Register v. Griffin, 10 N.C. App.
191, 178 S.E.2d 95 (1970).

bind a minor plaintiff in the absence of the
requisite investigation and approval by the
court. Ballard v. Hunter, 12 N.C. App. 613,
184 S.E.2d 423 (1971).

An instrument in the nature of an offer
by the defendants to the plaintiff to settle
plaintiff's claim for a lesser amount than
was claimed to be due could not bind the
minor plaintiff unless accepted on his be-
half by someone authorized and empowered
by law to do so. Ballard v. Hunter, 12 N.C.
App. 613, 184 S.E.2d 423 (1971).

Due to the absence in the record on ap-
peal of anything to disclose an investigation
and approval by the court, a purported
judgment in favor of a minor plaintiff was
a nullity and its purported cancellation by
his guardian was of no effect. Ballard v.
Hunter, 12 N.C. App. 613, 184 S.E.2d 423
(1971).

Defendant was estopped, etc.—

Where a husband ratifies, accepts, or
acquiesces in a decree of alimony by con-
fession, he is estopped, in the absence of
a showing of fraud, mistake or oppression,
to challenge the validity of the judgment
on the grounds of informalities or irregu-
larities in either the confession of judg-
ment or the decree itself. Whitehead wv.
Whitehead, 13 N.C. App. 393, 185 S.E.2d
706 (1972).

Rule 70. Judgment for specific acts; vesting title.

Cited in Hill v. Hill, 11 N.C. App. 1, 180
S.E.2d 424 (1971).

Rule 84. Forms.

Language Describing Forms Is Identical
to That of Federal Rule. — This rule de-
clares that Forms 3 and 4 and all the other
forms of complaint incorporated therein are
“sufficient under these rules and are in-
tended to indicate the simplicity and
brevity of statement which the rules con-
template.” This language is identical to
that of federal Rule 84. Sutton v. Duke,
277 N.C. 94, 176 S.E.2d 161 (1970).

Forms 3 and 4 illustrate the sufficient
form of a complaint for negligence.
Ormond v. Crampton, 16 N.C. App. 88,
191 S.E.2d 405 (1972).

Specific Allegations Necessary in Forms
(3) and (4).—The North Carolina plead-
ings and forms differ from the federal
pleadings and forms in that federal Forms
9 and 10, complaints for negligence, do not
require specific allegations of acts of negli-
gence. Under this rule, Forms (3) and (4)
do require such specific allegations. Rob-
erts v. William N. & Kate B. Reynolds
Mem. Park, 281 N.C. 48, 187 S.E.2d 721
(1972).

They contain much more than the cor-
responding federal forms, by requiring 'fhe
pleader to allege the specific acts which
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constitute the defendant’s negligence. This
North Carolina requirement was the result
of compromise between the drafting com-
mittee and practicing lawyers on the
General Statutes Commission who wanted
more specificity, especially in automobile
cases. Ormond v. Crampton, 16 N.C. App.
88, 191 S.E.2d 405 (1972).

Form (4) Provides Sufficient Notice.—
Form (4) approves, for a complaint for
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negligence, a short statement of the basic
occurrences and the use of the words
“reckless” and ‘“wilful” to describe the
character of a defendant’s conduct as suf-
ficient notice to enable the adverse party
to answer and prepare for trial, to allow
for the application of the doctrine of res
judicata, and to show the type of case
brought. Brewer v. Harris, 279 N.C. 288,
182 S.E.2d 345 (1971).
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Chapter 1B.

Contribution.

ARTICLE 1.

Uniform Contribution among Tort-Feasors Act.

§ 1B-1. Right to contribution.

Article Applies to Liability for Injury or
Wrongful Death.—The Uniform Contribu-
tion among Tort-Feasors Act specifically
refers to liability for injury or wrongful
death. Simmons v. Wilder, 6 N.C. App. 179,
169 S.E.2d 480 (1969).

Settlements Are Encouraged.—The Uni-
form Contribution among Tort-Feasors Act
contemplates that settlements are to be
encouraged. Wheeler v. Denton, 9 N.C.
App. 167, 175 S.E.2d 769 (1970).

This statute creates a new right, etc.—

This statute provided a new right of
action wholly distinct from the common-
law right of indemnity. Ingram v. Garner,
16 N.C. App. 147, 191 S.E.2d 390 (1972).

It does not affect the common-law right
of indemnity arising from primary-secon-
dary liability. Ingram v. Garner, 16 N.C.
App. 147, 191 S.E.2d 390 (1972).

The rights of contribution and indemnity
are mutually inconsistent; the former as-
sumes joint fault, the latter only derivative
fault. Ingram v. Garner., 16 N.C. App.147,
191 S.E.2d 390 (1972).

§ 1B-3. Enforcement.

Primary and secondary liability between
defendants, etc.—

In accord with original. See Ingram v.
Garner, 16 N.C. App. 147, 191 S.E.2d 390
(1972).

The doctrine of primary-secondary li-
ability is based upon a contract implied in
law. Ingram v. Garner, 16 N.C. App. 147,
191 S.E.2d 390 (1972).

And is therefore subject to the three-year
statute of limitations under § 1-52(1).
Ingram v. Garner, 16 N.C. App. 147. 191
S.E.2d 390 (1972).

Effect of Release or Covenant Not to
Sue.—The provisions of this section provide
for contribution wunder certain circum-
stances, but § 1B-4 takes away this right of
contribution when the provisions thereof
are complied with. Wheeler v. Denton, 9
N.C. App. 167, 175 S.E.2d 769 (1970).

Cited in Pavseur v. Rudisill, 15 N.C.
App. 57. 189 S.E.2d 562 (1972).

(e) The recovery of judgment against one tort-feasor for the injury or wrong-
ful death does not of itself discharge the other tort-feasors from liability to the
claimant. The satisfaction of the judgment discharges the other tort-feasors from
liability to the claimant for the same injury or wrongful death, but does not im-
pair any right of contribution. Provided, however, that a consent judgment in a
civil action brought on behalf of a minor, or other person under disability, for the
sole purpose of obtaining court approval of a settlement between the injured minor
or other person under disability and one of two or more tort-feasors, shall not be
deemed to be a judgment as that term is used herein, but shall be treated as a

release or covenant not to sue as those terms are used in G.S. 1B-4.

(1973, ch. 465, s. 1.)

Editor’s Note. — The 1973 amendment
added the third sentence of subsection (e).

As the rest of the section was not
changed by the amendment, only subsec-
tion (e) is set out. )

Session Laws 1073, c. 465, s. 3, provides:
“This act shall become effective on and
after October 1, 1973, but shall not apply
to any judgment entered prior to October
1, 1973>

Invalid Judgment Cannot Be Satisfied.—
Where a prior judgment is invalid, thex;e
can be no effective satisfaction of it within

the meaning of subsection (e). Ballard v.
Hunter, 12 N.C. App. 613, 184 S.E.2d 423
(1971).

Settlement of Minor’s Claim Is Not
Recovery and Satisfaction.—The settlement
of a minor's tort claim which becomes ef-
fective and binding upon him only upon
judicial examination and adjudication, d(_)es
not constitute a recovery and satisfaction
of judgment within the meaning of subsec-
tion (e). Payseur v. Rudisill, 15 N.C. App.

57, 189 S.E.2d 567 (1972).
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§ 1B-4. Release or covenant not to sue.

This section abolishes the distinction
which had existed between a release and a
covenant not to sue., Ottinger v. Chronister,
13 N.C. App. 91, 185 S.E.2d 292 (1971).

This Section Takes Away Right of Con-
tribution.—The provisions of § 1B-1 pro-
vide for contribution under certain circum-
stances, but this section takes away this
right of contribution when the provisions
thereof are complied with. Wheeler v. Den-
ton, 9 N.C. App. 167, 175 S.E.2d 769 (1970).

Settlement between Injured Party and
Tort-Feasor Is Insufficient to Show Lack
of Good Faith.—The mere showing that
there has been a settlement between an
injured party and a tort-feasor is insuffi-
cient to show that there has been a lack
of good faith in the settlement. The burden
of showing a lack of good faith is upon
the party asserting it. Wheeler v. Denton.
9 N.C. App. 167, 175 S.E.2d 769 (1970).

Claim against One Tort-Feasor Reduced
by Amount of Settlement.—Where a pas-
senger injured in an automobile accident
settled with one tort-feasor for $3,750, the

entitled to have judgment of $10,000 ren-
dered against him reduced by $3,750, but
he was not entitled to have judgment re-
duced to $3,750. Wheeler v. Denton, 9 N.C.
App. 167, 175 S.E.2d 769 (1970).

Minor May Execute Release with Court
Approval. — The infant plaintiff, having
obtained the court’s approval of his release
agreement, is entitled to the same status
as an adult executing a release under the
provisions of this section. Payseur v. Rudi-
sill, 15 N.C. App. 57, 189 S.E.2d 562 (1972).

But Settlement of Minor’s Claim Is Not
Recovery and Satisfaction.—The settlement
of a minor's tort claim which becomes
effective and binding upon him only upon
judicial examination and adjudication, does
not constitute a recovery and satisfaction
of judgment within the meaning of § 1B-3,
subsection (e). Payseur v. Rudisill, 15 N.C.
App. 57, 189 S.E.2d 562 (1972).

Applied in Simmons v. Wilder, 6 N.C.
App. 179, 169 S.E.2d 480 (1969); McArver
v. Pound & Moore, Inc.,, 17 N.C. App. 87,
193 S.E.2d 360 (1972).

other tort-feasor, who went to trial, was
§ 1B-6. Short title.
Cited in Payseur v. Rudisill, 15 N.C.
App. 57, 189 S.E.2d 562 (1972).
ARTICLE 2.

Judgment against Joint Obligors or Joint Tort-Feasors.

§ 1B-7. Payment of judgment by one of several.

Satisfaction of Judgment by Joint Tort-
Feasor May Not Satisfy Judgment for
Other Tort-Feasor for Driver License Sus-

pension Purposes.—See opinion of Atto?ney
General to Mr. Freeman, Department of
Motor Vehicles, 41 N.C.A.G. 99 (1970).
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