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Preface 

This volume contains the general laws of a permanent nature enacted by the 
General Assembly through the 2003 Regular Session that are within Chapters 
31A through 48, and brings to date the annotations included therein. 
A majority of the Session Laws are made effective upon becoming law, but a 

few provide for stated effective dates. If the Session Law makes no provision 
for an effective date, the law becomes effective under G.S. 120-20 “from and 
after 60 days after the adjournment of the session” in which passed. 
A ready reference index is included at the back of this volume. This index is 

intended to give the user a quick reference to larger bodies of statutes within 
this volume only. For detailed research on any subject, both within this volume 
and the General Statutes as a whole, see the General Index to the General 
Statutes. 

Beginning with formal opinions issued by the North Carolina Attorney 
General on July 1, 1969, selected opinions which construe a specific statute are 
cited in the annotations to that statute. For a copy of an opinion or of its 
headnotes, write the Attorney General, P.O. Box 629, Raleigh, N.C. 27602. 

This recompiled volume has been prepared and published under the super- 
vision of the Department of Justice of the State of North Carolina. The 
members of the North Carolina Bar are requested to communicate any 
suggestions they may have for improving the General Statutes to the Depart- 
ment, or to LexisNexis, Charlottesville, Virginia. 

Roy Cooper 
Attorney General 
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Scope of Volume 

Statutes: 

Permanent portions of the General Laws enacted by the General Assembly 
through the 2003 Regular Session affecting Chapters 31A through 48 of the 
General Statutes. 

Annotations: 

This publication contains annotations taken from decisions of the North 
Carolina Supreme Court posted on LEXIS through June 13, 2003, decisions of 
the North Carolina Court of Appeals posted on LEXIS through June 17, 2003, 
and decisions of the appropriate federal courts posted through June 20, 2003. 
These cases will be printed in the following reporters: 

South Eastern Reporter 2nd Series. 
Federal Reporter 3rd Series. 
Federal Supplement 2nd Series. 
Federal Rules Decisions. 
Bankruptcy Reports. 
Supreme Court Reporter. 

Additionally, annotations have been taken from the following sources: 

North Carolina Law Review through Volume 81, no. 2, p. 900. 
Wake Forest Law Review through Volume 37, Pamphlet No. 4, p. 1174. 
Campbell Law Review through Volume 24, no. 2, p. 346. 
Duke Law Journal through Volume 52, no. 1, p. 273. 
North Carolina Central Law Journal through Volume 24, no. 1, p. 180. 
Opinions of the Attorney General. 
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User’s Guide 

In order to assist both the legal profession and the layperson in obtaining the 
maximum benefit from the North Carolina General Statutes, a User’s Guide 
has been included in Volume 1. This guide contains comments and information 
on the many features found within the General Statutes intended to increase 
the usefulness of this set of laws to the user. See Volume 1 for the complete 
User’s Guide. 

Abbreviations 

(The abbreviations below are those found in the General Statutes that refer 
to prior codes.) 

mere. oe Aet S 2LGRY te SErae. ee: Potter’s Revisal (1821, 1827) 
eee ee. Widnes, (4.5. B71 ie. 29-B7..... 0.6 vs Revised Statutes (1837) 
Perc Pet eideren. Padieinites Oot. 43S. 234) .t6.92.%! Revised Code (1854) 
eee, 2. Socurity. ranesters (Renealed/... Code of Civil Procedure (1868) 
ogee 2. Vowers of Piduciarion.. (iS. Berb5 00. 82S eel. Code (1883) 
yee .. Rekirctiens on. Exertina of. Power. for. Evie Revisal of 1905 
es OPO. AROS. oo eae: Consolidated Statutes (1919, 1924) 
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Chapter 31A. 

Acts Barring Property Rights. 

Article 1. Sec. 
Rights of Spouse. 31A-8. Contingent remainders and executory 

interests. 

Sec. : 31A-9. Divesting of interests in property. 

31A-1. Acts barring rights of spouse. 31A-10. Powers of appointment and revoca- 

j tion. 
Article 2. 

ee 31A-11. Insurance benefits. 

Parents. 31A-12. Persons acquiring from slayer pro- 

31A-2. Acts barring rights of parents. tected. 

Article 3. Article 4. 

Willful and Unlawful Killing of Decedent. General Provisions. 

31A-3. Definitions. 31A-13 

31A-4. Slayer barred from testate or intestate 
d other rights. 

31A-5. Wey property Pere 31A-14. Uniform Simultaneous Death Act not 

31A-6. Survivorship property. applicable. 

31A-7. Reversions and vested remainders. 31A-15. Chapter to be broadly construed. 

Record determining slayer admissible 
in evidence. 

ARTICLE 1. 

Rights of Spouse. 

§ 31A-1. Acts barring rights of spouse. 

(a) The following persons shall lose the rights specified in subsection (b) of 

this section: 
(1) A spouse from whom or by whom an absolute divorce or marriage 

annulment has been obtained or from whom a divorce from bed and 

board has been obtained; or 
(2) Aspouse who voluntarily separates from the other spouse and lives in 

adultery and such has not been condoned; or 

(3) A spouse who wilfully and without just cause abandons and refuses to 

live with the other spouse and is not living with the other spouse at 

the time of such spouse’s death; or 
(4) A spouse who obtains a divorce the validity of which is not recognized 

under the laws of this State; or 
(5) A spouse who knowingly contracts a bigamous marriage. 

j e The rights lost as specified in subsection (a) of this section shall be as 

ollows: 
(1) All rights of intestate succession in the estate of the other spouse; 

(2) All right to claim or succeed to a homestead in the real property of the 

other spouse; 
(3) All right to petition for an elective share of the estate of the other 

spouse and take either the elective intestate share provided or the life 

interest in lieu thereof; 
(4) All right to any year’s allowance in the personal property of the other 

spouse; 
(5) All right to administer the estate of the other spouse; and 

(6) Any rights or interests in the property of the other spouse which by a 

settlement before or after marriage were settled upon the offending 

spouse solely in consideration of the marriage. 

1 
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(c) Any act specified in subsection (a) of this section may be pleaded in bar 
of any action or proceeding for the recovery of such rights, interests or estate 
as set forth in subsection (bh) of this section. 

(d) The spouse not at fault may sell and convey his or her real and personal 
property without the joinder of the other spouse, and thereby bar the other 
spouse of all right, title and interest therein in the following instances: 

(1) During the continuance of a separation arising from a divorce from bed 
and board as specified in subsection (a)(1) of this section, or 

(2) During the continuance of a separation arising from adultery as 
specified in subsection (a)(2) of this section, or during the continuance 
of a separation arising from an abandonment as specified in subsec- 
tion (a)(3) of this section, or 

(3) When a divorce is granted as specified in subsection (a)(4) of this 
section, or a bigamous marriage contracted as specified in subsection ~ 
(a)(5) of this section. (1961, c. 210, s. 1; 1965, c. 850; 2000-178, s. 6.) 

Cross References. — As to right of elective 
share, see G.S. 30-3.1 et seq. 
Legal Periodicals. — For article discussing 

this Chapter, section by section, see 40 N.C.L. 
Rev. 175 (1962). 

For note on forfeitures of property rights by 
slayers, see 12 Wake Forest L. Rev. 448 (1976). 

CASE NOTES 

History. — See Misenheimer _v. 
Misenheimer, 62 N.C. App. 506, 303 S.E.2d 415 
(1983), aff'd, 312 N.C. 692, 325 S.E.2d 195 
(1985). 

Legislative Intent. — See Misenheimer v. 
Misenheimer, 62 N.C. App. 506, 303 S.E.2d 415 
(1983), aff'd, 312 N.C. 692, 325 S.E.2d 195 
(1985). 

The apparent purpose of the full statute is to 
bar the benefits of certain types of property 
rights and interests otherwise accruing to a 
person but for his wrongful acts or a divorce or 
annulment. Taylor v. Taylor, 321 N.C. 244, 362 
S.E.2d 542 (1987). 
Right to Take under Will Not Forfeited 

by Abandonment. — The right of the widow 
to take under her husband’s will that which he 
saw fit to bequeath or devise to her is not 
among the rights which this section declares 
forfeited by her abandonment of him. Abbott v. 
Abbott, 269 N.C. 579, 153 S.E.2d 39 (1967). 
Divorce Does Not Annul or Revoke Des- 

ignation of Insurance Beneficiary. — Nei- 
ther G.S. 50-11 which provides that “all rights 
arising out of the marriage shall cease and 
determine,” nor this section which bars rights 
to “any rights or interests in the property of the 
other spouse” discloses a legislative intent that 
divorce should annul or revoke the beneficiary 
designation in a garden-variety insurance cer- 
tificate. DeVane v. Travelers Ins. Co., 8 N.C. 
App. 247, 174 S.E.2d 146 (1970). 
Presumption of Adultery. — Adultery is 

presumed if the following can be shown: (1) the 
adulterous disposition, or inclination, of the 
parties; and (2) the opportunity created to sat- 

isfy their mutual adulterous inclinations. In re 
Trogdon, 330 N.C. 148, 409 S.E.2d 897 (1991). 

Wife’s Behavior as Inference of Adultery. 
— A married woman’s refusal to testify about 
the nature of her relationship with two unmar- 
ried men, with whom she admitted cohabiting, 
and her failure to refute the charge of adultery 
logically gave rise to an inference of adultery. In 
re Trogdon, 330 N.C. 148, 409 S.E.2d 897 
(1991). 

“Living in Adultery.” — Considering the 
legislative history and the purpose of this sec- 
tion, “living in adultery” means a spouse en- 
gages in repeated acts of adultery within a 
reasonable period of time preceding the death 
of her spouse; therefore, “living in adultery” 
requires a showing of something more than 
“committing adultery,” or a single act of adul- 
tery, and something less than “residing“ in 
adultery because the latter construction would 
permit spouses to engage in habitual adultery 
with those with whom they do not reside and 
nevertheless be qualified to administer their 
decedent spouse’s estate under section 28A-6-1. 
In re Estate of Montgomery, 137 N.C. App. 564, 
528 S.E.2d 618, 2000 N.C. App. LEXIS 422 
(2000). 
Subdivision (b)(6) is inapplicable to sep- 

aration agreements entered into by par- 
ties contemplating a separation or divorce 
from a valid marriage. Taylor v. Taylor, 321 
N.C. 244, 362 S.E.2d 542 (1987). 
Negligence Is Not Ground for Forfei- 

ture. — The surviving spouse does not lose his 
right of inheritance because the claim arose on 
account of the negligence of the surviving 
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spouse since negligence is not one of the 
grounds for forfeiture of marital rights as set 
out in this section. Wilson v. Miller, 20 N.C. 
App. 156, 201 S.E.2d 55 (1973). 

Failure to Provide Support Tantamount 
to Abandonment. — Where the husband 
made his wife leave, or where she had to leave 
because he would not give her anything to eat, 
it was held that his conduct amounted to aban- 
donment. High v. Bailey, 107 N.C. 70, 12S.E. 45 
(1890), construing former § 28-12. 

Summary judgment was appropriate for 

the defendant under this section where the 
evidence failed to support a finding of willful 
abandonment of the deceased, and that any 
failure to care for, or cohabit with, her was due 
to the advanced age and deteriorating health of 
both spouses. Meares v. Jernigan, 138 N.C. 
App. 318, 530 S.E.2d 883, 2000 N.C. App. 
LEXIS 612 (2000). 
Proceeding to set aside invalid divorce 

decree is not barred by death of one of the 

spouses where property rights are involved. 
Allred v. Tucci, 85 N.C. App. 138, 354 S.E.2d 
291, cert. denied, 320 N.C. 166, 358 S.E.2d 47 

(1987). 
Wrongful Death Action. — In a wrongful 
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death action, the real parties in interest were 
the beneficiaries as defined in the Wrongful 
Death Act, who were the same persons who 
would have received property had the decedent 
died intestate; where a widow, who was the 
decedent’s sole intestate beneficiary, had aban- 
doned the decedent before his death, she was 
not entitled to a wrongful death recovery, and 
since the remaining beneficiaries did not suc- 
ceed to a full 100 percent, but only received 
their original percentage, there were no bene- 
ficiaries to the wrongful death claim. Locust v. 
Pitt County Mem’! Hosp., 154 N.C. App. 103, 
571 S.E.2d 668, 2002 N.C. App. LEXIS 1410 
(2002), cert. denied, 356 N.C. 673, 579 S.E.2d 

272 (2003). 
Cited in In re Estate of Perry, 256 N.C. 65, 

123 S.E.2d 99 (1961); Durham Bank & Trust 
Co. v. Pollard, 256 N.C. 77, 123 S.E.2d 104 
(1961); Brinson v. Brinson, 334 F.2d 155 (4th 
Cir. 1964); Imperial Tobacco Group Ltd. v. Peo- 
ples Bank & Trust Co., 7 N.C. App. 202, 171 
S.E.2d 807 (1970); In re Estate of Cox, 97 N.C. 
App. 312, 388 S.E.2d 199 (1990); Coombs v. 
Coombs, 121 N.C. App. 746, 468 S.E.2d 807 

(1996). 

ARTICLE 2. 

Parents. 

§ 31A-2. Acts barring rights of parents. 

Any parent who has wilfully abandoned the care and maintenance of his or 

her child shall lose all right to intestate succession in any part of the child’s 

estate and all right to administer the estate of the child, except — 

(1) Where the abandoning parent resumed its care and maintenance at 

least one year prior to the death of the child and continued the same 

until its death; or 
(2) Where a parent has been deprived of the custody of his or her child 

under an order of a court of competent jurisdiction and the parent has 

substantially complied with all orders of the court requiring contri- 

bution to the support of the child. (1961, c. 210, s. 1.) 

Legal Periodicals. — For note on forfei- 

tures of property rights by slayers, see 12 Wake 

Forest L. Rev. 448 (1976). 

CASE NOTES 

Intestate Succession Act Modified by 

Chapter. — When the legislature, in G.S. 

28A-18-2, provided that the proceeds of an 

action for wrongful death “shall be disposed of 

as provided in the Intestate Succession Act,” 

and when it provided in G.S. 97-40 that the 

order of priority among claimants to death 

benefits payable under the Workers’ Compen- 

sation Act “shall be governed by the general law 

applicable to the distribution of the personal 

estate of persons dying intestate,” it had in 

mind the same law; i.e., the Intestate Succes- 

sion Act as modified by this Chapter, entitled, 

“Acts Barring Property Rights.” Williford v. 

Williford, 288 N.C. 506, 219 S.E.2d 220 (1975). 

Section Also Modifies § 29-15(3). — This 
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section must be deemed a part of the Intestate 
Succession Act and a modification of G.S. 29- 
15(3), as fully as ifit had been written thereinto 
or specifically designated as an amendment 
thereto. Williford v. Williford, 288 N.C. 506, 219 
S.E.2d 220 (1975). 
Meaning of Abandonment. — Abandon- 

ment is defined as any willful or intentional 
conduct on the part of the parent which evinces 
a settled purpose to forego all parental duties 
and relinquish all parental claims to the child. 
Lessard v. Lessard, 77 N.C. App. 97, 334 S.E.2d 
475 (1985), aff'd, 316 N.C. 546, 342 S.K.2d 522 
(1986). 
Applicability to Estate of Adult Child. — 

This section applies to the estate of any son or 
daughter of an individual, even after that child 
has reached the age of majority. In re Estate of 
Lunsford, 143 N.C. App. 646, 547 S.E.2d 483, 
2001 N.C. App. LEXIS 326 (2001), cert. 
granted, 353 N.C. 727, 550 S.E.2d 779 (2001). 
Abandonment has been defined as willful 

neglect and refusal to perform the natural and 
legal obligations of parental care and support; 
if a parent withholds his presence, his love, his 
care, and the opportunity to display filial affec- 
tion, and willfully neglects to lend support and 
maintenance, such parent relinquishes all pa- 
rental claims and abandons the child. Lessard 
v. Lessard, 77 N.C. App. 97, 334 S.E.2d 475 
(1985), aff’d, 316 N.C. 546, 342 S.E.2d 522 
(1986). 

Willful intent is an integral part of aban- 
donment and this is a question of fact to be 
determined from the evidence. Lessard v. 
Lessard, 77 N.C. App. 97, 334 S.E.2d 475 
(1985), aff'd, 316 N.C. 546, 342 S.E.2d 522 
(1986). 
Abandoning Parent Does Not Share 

Death Benefits under § 97-38. — Where the 
father wilfully abandoned the care and mainte- 
nance of the deceased during the latter’s minor- 
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ity, this section provides that the father loses 
all right to intestate succession in the distribu- 
tion of the personal estate of his intestate 
deceased child and consequently, he does not 
share in the death benefits for which the em- 
ployer or its carrier is liable under G.S. 97-38. 
Smith v. Allied Exterminators, Inc., 279 N.C. 
583, 184 S.E.2d 296 (1971). 
Or Wrongful Death Proceeds. — This sec- 

tion acts to preclude a parent who comes within 
its provisions from sharing in wrongful death 
proceeds. Williford v. Williford, 26 N.C. App. 61, 
214 S.E.2d 787, aff'd, 288 N.C. 506, 219 S.E.2d 
220 (1975); Lessard v. Lessard, 77 N.C. App. 97, 
334 S.E.2d 475 (1985), aff’d, Havee v. Belk, 775 
F.2d 1209 (4th Cir. 1985). 

Plaintiff father, having abandoned the de- 
ceased when the latter was a minor child, could 
not share in the proceeds of the settlement of 
the claim for wrongful death now in the hands 
of the administratrix. Williford v. Williford, 288 
N.C. 506, 219 S.E.2d 220 (1975). 
Abandonment Found. — Where respon- 

dent/mother never provided child support for 
her daughters, rarely visited them, and volun- 
tarily relinquished custody a year before a 
divorce judgment, a jury could conclude that 
she had abandoned her daughters. Hixson v. 
Krebs, 1386 N.C. App. 183, 523 S.E.2d 684, 1999 
N.C. App. LEXIS 1311 (1999). 
A father abandoned his daughter and, there- 

fore, could not inherit from her, where he paid 
no more than $ 100 toward her support after 
the divorce and visited her less than a dozen 
times over a 17-year period. In re Estate of 
Lunsford, 143 N.C. App. 646, 547 S.E.2d 483, 
2001 N.C. App. LEXIS 326 (2001), cert. 
granted, 353 N.C. 727, 550 S.E.2d 779 (2001). 
Applied in In re Peacock, 261 N.C. 749, 136 

S.E.2d 91 (1964). 
Cited in Lessard v. Lessard, 68 N.C. App. 

760, 316 S.E.2d 96 (1984). 

ARTICLE 3. 

Willful and Unlawful Killing of Decedent. 

§ 31A-3. Definitions. 

As used in this Article, unless the context otherwise requires, the term — 
(1) “Decedent” means the person whose life is taken by the slayer as 

3 defined in subdivision 
(2) “Property” means any real or personal property and any right or 

interest therein. 
(3) “Slayer” means 

a. Any person who by a court of competent jurisdiction shall have 
been convicted as a principal or accessory before the fact of the 
willful and unlawful killing of another person; or 

b. Any person who shall have entered a plea of guilty in open court as 
a principal or accessory before the fact of the willful and unlawful 
killing of another person; or 
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c. Any person who, upon indictment or information as a principal or 

accessory before the fact of the willful and unlawful killing of 

another person, shall have tendered a plea of nolo contendere 

which was accepted by the court and judgment entered thereon; 

or 

d. Any person who shall have been found in a civil action or 

proceeding brought within one year after the death of the dece- 

dent to have willfully and unlawfully killed the decedent or 

procured his killing, and who shall have died or committed 

suicide before having been tried for the offense and before the 

settlement of the estate. (1961, c. 210, s. 1.) 

Legal Periodicals. — For note on the ben- 
eficiary’s rights to the proceeds of an insurance 
policy when he takes the life of the insured, see 
54 N.C.L. Rev. 1085 (1976). 

For note on forfeitures of property rights by 

slayers, see 12 Wake Forest L. Rev. 448 (1976). 

For comment, “The Need for a New Slayer 
Statute in North Carolina,” see 24 Campbell L. 

Rev. 295 (2002). 

CASE NOTES 

The public policy sought to be fostered 
by the enactment of this Article is predi- 
cated upon the theory that the murderer him- 
self will not profit by his own wrongdoing; 
however, this principle does not extend to those 
related to the slayer. Misenheimer vy. 
Misenheimer, 62 N.C. App. 506, 303 S.K.2d 415 
(1983), aff'd, 312 N.C. 692, 325 S.E.2d 195 

(1985). 
As to legislative history of subdivision 

(3)a, see Quick v. United Benefit Life Ins. Co., 
287 N.C. 47, 213 S.E.2d 563 (1975). 

This Article, the “slayer statute,” applies 
only to felonious killings; it does not prevent 
the common law doctrine that no person will be 
allowed to profit from his own wrong from being 
applied in actions not under its provisions. In re 
Estate of Cox, 97 N.C. App. 312, 388 S.E.2d 199 

(1990). 
“Willful” as used in subdivision (3)a refers to 

an “intentional” homicide. Quick v. United Ben- 
efit Life Ins. Co., 287 N.C. 47, 213 S.E.2d 563 

(1975). 
The crime of involuntary manslaughter 

is not a “willful” killing within the meaning 
of subdivision (3)a. Quick v. United Benefit Life 
Ins. Co., 287 N.C. 47, 213 S.E.2d 563 (1975). 
A person who has been convicted of involun- 

tary manslaughter of another has not been 
convicted of a “willful” killing within the mean- 
ing of subdivision (3)a and thus is not a slayer 
who is barred by this Chapter from receiving 
the proceeds of a life insurance policy on the life 
of the deceased. Lofton v. Lofton, 26 N.C. App. 
203, 215 S.E.2d 861 (1975). 
Proof of conviction of involuntary man- 

slaughter does not, per se, disqualify de- 
fendant from receiving the insurance proceeds 

under G.S. 31A-11. Quick v. United Benefit Life 

Ins. Co., 287 N.C. 47, 213 S.E.2d 563 (1975). 

Subdivision (3)a envisions a conviction 
of unlawful homicide. Lofton v. Lofton, 26 
N.C. App. 2038, 215 S.E.2d 861 (1975). 
Which Is a Felony. — See Lofton v. Lofton, 

26 N.C. App. 208, 215 S.E.2d 861 (1975). 
Finding by Court Was Not Conviction. — 

The finding made by a district court judge that 
“this child did willfully and with malice afore- 
thought murder his mother and father” did not 
constitute a conviction as envisioned by subdi- 
vision (3)a; therefore, the “barring” provisions 
of this Chapter did not apply. Lofton v. Lofton, 
26 N.C. App. 203, 215 S.E.2d 861 (1975). 
Acquittal of Murder Avoids Forfeiture. 

—A plea by widow that she has been acquitted 
of the murder of her husband states a complete 

defense to the claim that she has forfeited her 

property rights as his widow. McMichael v. 
Proctor, 243 N.C. 479, 91 S.E.2d 231 (1956), 

decided under former § 28-10. 

Section 31A-13 has no applicability 

where the alleged wrongdoer has not been 

determined a “slayer” within the purview of 

subdivision (3). Quick v. United Benefit Life 

Ins. Co., 287 N.C. 47, 213 S.E.2d 563 (1975). 
But Common Law Barred Person Found 

Responsible by Preponderance of Evi- 

dence from Receiving Insurance Pro- 

ceeds. — Although plaintiff did not fit the 

statutory definition of “slayer” under subdivi- 
sion (3) of this section because she had not been 

convicted of killing deceased, she was nonethe- 

less barred by the common law from receiving 

the proceeds of deceased’s life insurance, where 

the jury found by a preponderance of the evi- 

dence that she had killed him or procured his 

death. Jones v. All Am. Life Ins. Co., 68 N.C. 

App. 582, 316 S.E.2d 122 (1984), aff’d, 312 N.C. 

725, 325 S.E.2d 237 (1985). 
Failure to Proceed Within One Year. — 

Plaintiff’s failure to proceed under the slayer 
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statute within one year did not bar him from 
attempting to show that intestate’s culpable 
negligence proximately contributed to the 
deaths of the decedents and that her estate 
could not profit from those wrongs. Lynch v. 
Newsom, 96 N.C. App. 53, 384 S.E.2d 284, cert. 
denied, 326 N.C. 48, 389 S.E.2d 90 (1990). 
Summary Judgment Improper. — Trial 

court committed reversible error in granting 
motion for summary judgment in favor of wife, 
where wife sought to collect insurance proceeds 
from her husbands death, although she stabbed 
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Allison, 128 N.C. App. 74, 493 S.E.2d 329 
(1997), cert. denied, 347 N.C. 584, 502 S.E.2d 
616 (1998). 
Applied in Tew v. Durham Life Ins. Co., 1 

N.C. App. 94, 160 S.E.2d 117 (1968); Homanich 
v. Miller, 28 N.C. App. 451, 221 S.E.2d 739 
(1976); Jones v. All Am. Life Ins. Co., 312 N.C. 
725, 325 S.E.2d 237 (1985). 

Cited in State v. Misenheimer, 304 N.C. 108, 
282 S.E.2d 791 (1981); Mothershed  v. 
Schrimsher, 105 N.C. App. 209, 412 S.E.2d 123 
(1992). 

him to death. State Farm Life Ins. Co. v. 

§ 31A-4. Slayer barred from testate or intestate succes- 
sion and other rights. 

The slayer shall be deemed to have died immediately prior to the death of the 
decedent and the following rules shall apply: 

(1) The slayer shall not acquire any property or receive any benefit from 
the estate of the decedent by testate or intestate succession or by 
common law or statutory right as surviving spouse of the decedent. 

(2) Where the decedent dies intestate as to property which would have 
passed to the slayer by intestate succession and the slayer has living 
issue who would have been entitled to an interest in the property if 
the slayer had predeceased the decedent, the property shall be 
distributed to such issue, per stirpes. If the slayer does not have such 
issue, then the property shall be distributed as though the slayer had 
predeceased the decedent. 

(3) Where the decedent dies testate as to property which would have 
passed to the slayer pursuant to the will, the devolution of such 
property shall be governed by G.S. 31-42(a) notwithstanding the fact 
the slayer has not actually died before the decedent. (1961, c. 210, s. 
1; 1999-296, s. 1.) 

Legal Periodicals. — For note on forfei- 
tures of property rights by slayers, see 12 Wake 
Forest L. Rev. 448 (1976). 

CASE NOTES 

The slayer statute applies in conjunc- 
tion with the anti-lapse statute, § 31-42. 
Misenheimer v. Misenheimer, 62 N.C. App. 506, 
303 S.E.2d 415 (1983), aff'd, 312 N.C. 692, 325 
S.E.2d 195 (1985). 

Estate of Decedent Determined at Date 
of Her Actual Death. — This section makes 
no attempt artificially to alter the date of the 
death of the decedent but provides instead that 
the actual date of death of the slayer is to be 
disregarded. Therefore, if the language of the 
statute is followed, the estate of the decedent is 

determined at the date of her actual death, and 
the law calls the roll of the class immediately as 
of that time; those who can then answer, take. 
Porth v. Porth, 3 N.C. App. 485, 165 S.E.2d 508 
(1969). 

This section provides in part that, for pur- 

poses of distributing the estate of the decedent, 
“the slayer shall be deemed to have died imme- 
diately prior to the death of the decedent.” In 
view of this express statutory presumption, it is 
clear that the words “the estate of the wife” as 
the same were used in former G.S. 31A-5(2) 
meant the estate of the murdered wife as the 
same came into existence at the instant of her 
death, and the title to the entireties property at 
that moment passed to those persons who 
would be entitled to succeed to her interest in 
such property as of the moment of her death if 
she had in fact survived her husband, subject 
only to recognized right to “hold” the property 
during his lifetime. Porth v. Porth, 3 N.C. App. 
485, 165 S.E.2d 508 (1969). 
Presumption in Subdivision (3) Equiva- 

lent to Actual Death. — It was the intent of 
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the General Assembly that the presumption in 
subdivision (3) of this section be equivalent to 
actual death for all purposes of determining the 
disposition of property of the testator. 
Misenheimer v. Misenheimer, 312 N.C. 692, 
325 S.E.2d 195, rehearing denied, 313 N.C. 
515, 334 S.E.2d 778 (1985). 

Slayer’s Legacy Distributed in Accord 
with § 31-42(a). — Because of the failure of a 
slayer’s legacy, the property that would have 
gone to him under the will had he not been 
convicted of killing the testator must be distrib- 
uted in accord with G.S. 31-42(a). Misenheimer 
v. Misenheimer, 312 N.C. 692, 325 S.K.2d 195, 
rehearing denied, 313 N.C. 515, 334 S.E.2d 778 

(1985). 
Order of Death Not Established for Pur- 

poses of Distributing Slayer’s Estate. — 
The clause in this section which deems the 
slayer to have predeceased the victim does not 
establish the order of death between the slayer 
and the victim for purposes of distributing the 
slayer’s estate. Mothershed v. Schrimsher, 105 
N.C. App. 209, 412 S.E.2d 123 (1992). 

Section Does Not Authorize Victim’s 
Participation in Estate. — The plain lan- 
guage of this section clearly bars the slayer 
from participating in the victim’s estate; how- 
ever, it does not authorize the victim to partic- 
ipate in the slayer’s estate; that may or may not 
occur. Mothershed v. Schrimsher, 105 N.C. App. 
209, 412 S.E.2d 123 (1992). 

Section Merely Establishes Presump- 
tion to Exclude Slayer. — This section does 
not indulge the fiction that the slayer’s date of 
death is other than the actual date of death, but 
merely establishes a presumption to exclude 
the slayer. Mothershed v. Schrimsher, 105 N.C. 
App. 209, 412 S.E.2d 123 (1992). 
Where slayer’s two children are alive 

and would have been heirs of testator had 
he died intestate, slayer’s failed legacy must 
pass by substitution to them in accordance with 
G.S. 31-42(a). Because of the conclusive pre- 
sumption in subdivision (3) of this section that 
the slayer predeceased the testator, G.S. 31- 
Aa), not GS. 31-42(c)(2), applies. 
Misenheimer v. Misenheimer, 312 N.C. 692, 
325 S.E.2d 195, rehearing denied, 313 N.C. 
515, 334 S.E.2d 778 (1985). 

§ 31A-5. Entirety property. 

ART. 3. UNLAWFUL KILLING §31A-5 

Where a husband has taken out a policy 
of life insurance on his own life with his wife 
as beneficiary and has feloniously killed his 
wife and then himself, under this section 
(former G.S. 28-10), his heirs may not claim 
under him the proceeds of the policy, since the 
law will not allow a man or those claiming 
under him to benefit by his own wrong, and the 
proceeds of the policy are descendible to the 
next of kin of the wife and not to the husband’s 
heirs at law. Parker v. Potter, 200 N.C. 348, 157 

S.E. 68 (1931). 
Heir Murdering Ancestor Excluded from 

Beneficial Interest in Estate. — The fact 
that this (former G.S. 28-10) and other sections 
forfeiting a murder’s interest in the estate of 
his victim apply only to the relation of husband 
and wife does not deprive equity of the power of 
excluding an heir who has murdered his ances- 
tor from all beneficial interest in the estate of 
his victim. Garner v. Phillips, 229 N.C. 160, 47 
S.E.2d 845 (1948). For suggested revisal of this 
section and related statutes, see 26 N.C.L. Rev. 

232) 
Wrongful Act Bars Husband from Share 

of Wrongful Death Recovery. — In an action 
by an administrator under the Wrongful Death 
Act where a husband caused the death of his 
wife, the award must be reduced by the statu- 
tory share of the wrongdoer. St. Paul Fire & 
Marine Ins. Co. v. Lack, 476 F.2d 583 (4th Cir. 

1973). 
This result is not precluded by this sec- 

tion, which excludes the wrongdoer from tak- 
ing by declaring him to have constructively 
died prior to the deceased, since the slayer’s 
exclusion by this section appears to apply only 
to inheritance from the decedent’s “estate,” 
while wrongful death awards have consistently 
been deemed not to pass through the personal 
estate of the deceased, but rather to arise out of 
a right of action belonging peculiarly to the 
personal representative for the benefit of the 
intestate successors. St. Paul Fire & Marine 
Ins. Co. v. Lack, 476 F.2d 583 (4th Cir. 1973). 
Former Law. — See Owens v. Owens, 100 

N.C. 240, 6 S.E. 794 (1888). 
Cited in Lofton v. Lofton, 26 N.C. App. 208, 

215 S.E.2d 861 (1975); State v. Gilmore, 330 
N.C. 167, 409 S.E.2d 888 (1991). 

Where the slayer and decedent hold property as tenants by the entirety, one 

half of the property shall pass upon the death of the decedent to the decedent’s 

estate, and the other one half shall be held by the slayer during his or her life, 

subject to pass upon the slayer’s death to the slain decedent’s heirs or devisees 

as defined in G.S. 28A-1-1. (1961, c. 210, s. 1; 1979, c. 572.) 
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Legal Periodicals. — For comment on ten- 
ancy by the entirety in North Carolina, see 59 
N.C.L. Rev. 997 (1980). 

CH. 31A. ACTS BARRING PROPERTY RIGHTS §31A-5 

CASE NOTES 

This section is not unconstitutional. 
Since tenancy by the entirety is a purely volun- 
tary method of acquiring and retaining realty, 
there is no discriminatory State action in vio- 
lation of U.S. Const., Amend. XIV. Homanich v. 

Miller, 28 N.C. App. 451, 221 S.E.2d 739, cert. 
denied, 289 N.C. 614, 223 S.E.2d 392 (1976). 
The different solutions depending upon 

whether husband or wife is the slayer is 
not discretionary against the wife-slayer. 
Such disposition was deemed necessary in or- 
der to prevent the slayer-husband from having 
his vested property right forfeited for crime or 
taken without due process, because North 
Carolina is one of only three states that have 
retained the common-law incident of tenancy 
by the entirety that “the husband has the 
control and use of the property and is entitled 
to the possession, income, and usufruct thereof 
during their joint lives.” Homanich v. Miller, 28 
N.C. App. 451, 221 S.E.2d 739, cert. denied, 289 
N.C. 614, 223 S.E.2d 392 (1976). 
The legislature knowingly subjected es- 

tablished policy to provide for a fair disposi- 
tion of entirety property where the wife slays 
the husband. Homanich v. Miller, 28 N.C. App. 
451, 221 S.E.2d 739, cert. denied, 289 N.C. 614, 
223 S.E.2d 392 (1976). 

“Estate.” — The word “estate” as used in this 
section means those persons, other than the 
slayer, who succeed to the rights of the dece- 
dent either by testate or intestate succession as 
the case may be. To accomplish the purpose of 
this section and consistent with the clear lan- 
guage of G.S. 31A-4, the slayer cannot be in- 
cluded in this class. In cases in which the 
decedent has made testamentary disposition of 
the real property involved, this interpretation 
gives effect to the decedent’s will. If there is no 
will, or if the decedent left a will but made no 
disposition therein of the real property in- 
volved, the decedent’s “estate” consists of those 
persons who become entitled to succeed to the 
decedent’s property under the intestate succes- 
sion laws. In either event under G.S. 31A-4 the 
slayer is not included. Porth v. Porth, 3 N.C. 
App. 485, 165 S.E.2d 508 (1969). 

The correctness of the interpretation of the 
words “estate of the wife” in former subdivision 
(2) as meaning the estate as it came into 
existence at the moment of her actual death 
was strengthened by an examination of former 
subdivision (1) of this section, which dealt with 
the situation when the wife is the slayer. In 
such case the statute provided that “one half of 
the property shall pass upon the death of the 

husband to his estate, and the other one half 

shall be held by the wife, subject to pass upon 
her death to the estate of the husband.” It was 
not reasonable to suppose that the legislature 
in former subdivision (1) intended the word 
“estate” to have one meaning as to one half of 
the property and another meaning as to the 
other one half. Rather, it is more reasonable to 
suppose that the word “estate” as twice used in 
the same sentence was intended to have the 
same meaning, and that it refers to the estate 
of the deceased as such estate comes into exist- 
ence at the moment of actual death. Porth v. 
Porth, 3 N.C. App. 485, 165 S.E.2d 508 (1969). 
“The Estate of the Wife.” — Section 31A-4 

provides in part that, for purposes of distribut- 
ing the estate of the decedent, “the slayer shall 
be deemed to have died immediately prior to 
the death of the decedent.” In view of this 
express statutory presumption, it was clear 
that the words “the estate of the wife” as the 
same were used in former subdivision (2) 
meant the estate of the murdered wife as the 
same came into existence at the instant of her 
death, and the title to the entireties property at 
that moment passed to those persons who 
would be entitled to succeed to her interest in 
such property as of the moment of her death if 
she had in fact survived her husband, subject 
only to his recognized right to “hold” the prop- 
erty during his lifetime. Porth v. Porth, 3 N.C. 
App. 485, 165 S.E.2d 508 (1969). 
The language “he shall hold all of the 

property during his life” was employed by 
the legislature, not for the purpose of barring 
any alienation of the property until after the 
slayer-husband’s death, but in order to recog- 
nize and preserve the husband’s lifetime rights 
in the property. The legislature clearly in- 
tended that even the slayer-husband should not 
forfeit what was always recognized as his — the 
right to possession and income from the prop- 
erty for his lifetime. Porth v. Porth, 3 N.C. App. 
485, 165 S.E.2d 508 (1969). 

The words “shall hold,” as used in this section 
were not intended to effect a complete restraint 
on alienation during the husband’s lifetime. On 
the contrary, the word “hold,” as used in the 
statute, is used in the same sense as when used 
in the habendum clause of a deed. Certainly the 
word “hold” as used in the habendum clause of 
a deed is never construed to place a restraint on 
alienation, and the very words used in this 
statute, “hold all of the property during his life 
subject to pass upon his death to the estate of 
the wife,” if used in a deed, would not prevent 
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the husband from selling his life interest in the 
property. Porth v. Porth, 3 N.C. App. 485, 165 
S.E.2d 508 (1969). 
The words “pass upon his death” refer 

exclusively to possession and enjoyment of the 
property and not to vesting in interest. In 
effect, the slayer-husband holds a life estate in 
the property with a vested remainder in the 
estate of his deceased wife, and the persons 
entitled to succeed to her estate are to be 
determined as of the actual date of her death, 
not as of the subsequent date when the hus- 
band’s life estate terminates upon his death. 
This interpretation is further supported by the 
express language of this chapter as well as by 
reference to the purposes to be achieved by the 
statute. Porth v. Porth, 3 N.C. App. 485, 165 
S.E.2d 508 (1969). 

Section recognizes distinction in rights 
held by husband as compared with rights 
held by wife in entirety property by providing 
that the slayer-husband shall hold all of the 
property during his life subject to pass upon his 
death to the estate of the wife, whereas the 
slayer-wife is to hold only one half of the 
property during her lifetime subject to pass 
upon her death to the estate of the husband, 
while the other one half of the property in such 
case shall pass upon the death of her husband 
to his estate. Porth v. Porth, 3 N.C. App. 485, 
165 S.E.2d 508 (1969). 
The slayer-husband holds the interest of 

his deceased wife in the property as a 
trustee for her heirs at law. He should be 
perpetually enjoined from conveying the prop- 
erty in fee; the plaintiffs should be adjudged the 
sole owners, upon the decedent’s death, of the 
entire property as the heirs of their deceased 
mother. Porth v. Porth, 3 N.C. App. 485, 165 
S.E.2d 508 (1969). 
Slayer-Husband Has Right to Lifetime 

Possession, Income and Usufruct. — In 
preserving the slayer-husband’s right to hold 
all of the property during his life, former sub- 
division (2) of this section recognized his right 
to the lifetime possession, income, and usu- 

ART. 3. UNLAWFUL KILLING §31A-6 

fruct, of the property, and thereby avoided the 
possibility that the statute might be considered 
unconstitutional as working a forfeiture of a 
vested property right for crime. Porth v. Porth, 
3.N.C. App. 485, 165 S.E.2d 508 (1969). 
Where husband and wife own real property 

as tenants by the entirety, the husband is solely 
entitled, to the exclusion of the wife, to the 
possession, income, and usufruct of such prop- 
erty during their joint lives. Porth v. Porth, 3 
N.C. App. 485, 165 S.E.2d 508 (1969). 

Estate of Decedent Determined at Date 
of Her Actual Death. — Section 31A-4 makes 
no attempt artificially to alter the date of the 
death of the decedent, but provides instead that 
the actual date of death of the slayer is to be 
disregarded. Therefore, if the language of the 
statute is followed, the estate of the decedent is 
determined at the date of her actual death, and 
the law calls the roll of the class immediately as 
of that time; those who can then answer, take. 
Porth v. Porth, 3 N.C. App. 485, 165 S.E.2d 508 

(1969). 
This section does not bar the alienation 

of the entire title to the property by joint 
conveyance of the slayer-husband and the heirs 
of the decedent. To so interpret the statute 
would run contrary to the established policy of 
North Carolina law, which is to prevent undue 
restraint upon or suspension of the right of 
alienation. Porth v. Porth, 3 N.C. App. 485, 165 

S.E.2d 508 (1969). 
The slayer-husband cannot convey more 

than his own interest in the entirety prop- 
erty and certainly no conveyance of his can 
work a detriment to the rights of the estate of 
his deceased wife. Porth v. Porth, 3 N.C. App. 
485, 165 S.E.2d 508 (1969). 
Where there is a bequest to one for life, 

and after his decease to the testator’s next 
of kin, the next of kin who are to take are the 
persons who answer that description at the 
death of the testator, and not those who answer 
that description at the death of the first taker. 
Porth v. Porth, 3 N.C. App. 485, 165 S.H.2d 508 

(1969). 

§ 31A-6. Survivorship property. 

(a) Where the slayer and the decedent hold property with right of 

survivorship as joint tenants, joint owners, joint obligees or otherwise, the 

decedent’s share thereof shall pass immediately upon the death of the decedent 

to his estate, and the slayer’s share shall be held by the slayer during his 

lifetime and at his death shall pass to the estate of the decedent. During his 

lifetime, the slayer shall have the right to the income from his share of the 

property subject to the rights of creditors of the slayer. 

(b) Where three or more persons, including the slayer and the decedent, 

hold property with right of survivorship as joint tenants, joint owners, joint 

obligees or otherwise, the portion of the decedent’s share which would have 

accrued to the slayer as a result of the death of the decedent shall pass to the 

estate of the decedent. If the slayer becomes the final survivor, one half of the 

9 
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property then held by the slayer shall pass immediately to the estate of the 
decedent, and upon the death of the slayer the remaining interest of the slayer 
shall pass to the estate of the decedent. During his lifetime the slayer shall 
have the right to the income from his share of the property subject to the rights 
of creditors of the slayer. (1961, c. 210, s. 1.) 

CASE NOTES 

The slayer-husband should have only death the principal should pass to the estate of 
the income during his lifetime from his his deceased wife. Porth v. Porth, 3 N.C. App. 
one-half share of a joint bank account, 485, 165 S.E.2d 508 (1969). . 
subject to the rights of his creditors, and at his 

§ 31A-7. Reversions and vested remainders. 

(a) Where the slayer holds a reversion or vested remainder in property 
subject to a life estate in the decedent and the slayer would have obtained the 
right of present possession upon the death of the decedent, such property shall 
pass to the estate of the decedent during the period of the life expectancy of the 
decedent. 

(b) Where the slayer holds a reversion or vested remainder in property 
subject to a life estate in a third person which is measured by the life of the 
decedent, such property shall remain in the possession of the third person 
during the period of the life expectancy of the decedent. (1961, c. 210, s. 1.) 

§ 31A-8. Contingent remainders and executory interests. 

As to any contingent remainder or executory or other future interest held by 
the slayer subject to become vested in him or increased in any way for him 
upon the condition of the death of the decedent: 

(1) If the interest would not have become vested or increased if he had 
predeceased the decedent, he shall be deemed to have so predeceased 
the decedent; but 

(2) In any case, the interest shall not be vested or increased during the 
period of the life expectancy of the decedent. (1961, c. 210, s. 1.) 

§ 31A-9. Divesting of interests in property. 

Where the slayer holds any interest in property, whether vested or not, 
subject to be divested, diminished in any way or extinguished if the decedent 
survives him or lives to a certain age, such interest shall be held by the slayer 
during his lifetime or until the decedent would have reached such age but shall 
then pass as if the decedent had died immediately after the death of the slayer 
or the reaching of such age. (1961, c. 210, s. 1.) 

§ 31A-10. Powers of appointment and revocation. 

(a) As to any exercise in the will of the decedent of a power of appointment 
in favor of the slayer, the slayer shall be deemed to have predeceased the 
decedent and the slayer shall not acquire any property or receive any benefit 
by virtue of such appointment and the appointed property shall pass in 
accordance with the applicable lapse statute, if any. 
(b) Property held either presently or in remainder by the slayer subject to be 

divested by the exercise by the decedent of a power of revocation or a general 
power of appointment shall pass to the estate of the decedent; and property so 
held by the slayer subject to be divested by the exercise by the decedent of a 

10 
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power of appointment to a particular person or persons or to a class of persons 
shall pass to such person or persons or in equal shares to the members of such 
class of persons, exclusive of the slayer. (1961, c. 210, s. 1.) 

§ 31A-11. Insurance benefits. 

(a) Insurance and annuity proceeds payable to the slayer: 
(1) As the beneficiary or assignee of any policy or certificate of insurance 

on the life of the decedent, or 
(2) In any other manner payable to the slayer by virtue of his surviving 

the decedent, shall be paid to the person or persons who would have 
been entitled thereto as if the slayer had predeceased the decedent. If 
no alternate beneficiary is named, insurance and annuity proceeds 
shall be paid into the estate of the decedent. 

(b) If the decedent is beneficiary or assignee of any policy or certificate of 

insurance on the life of the slayer, the proceeds shall be paid to the estate of the 

decedent upon the death of the slayer, unless the policy names some person 

other than the slayer or his estate as alternative beneficiary. 

(c) Any insurance or annuity company making payment according to the 

terms of its policy or contract shall not be subjected to additional liability by 

the terms of this chapter if such payment or performance is made without 

notice of circumstances tending to bring it within the provisions of this 

Chapter. (1961, c. 210, s. 1; 1989, c. 485, s. 3.) 

Legal Periodicals. — For note on the ben- _ policy when he takes the life of the insured, see 

eficiary’s rights to the proceeds of aninsurance 54 N.C.L. Rev. 1085 (1976). 

CASE NOTES 

Proof of conviction of involuntary man- ing the proceeds of the insurance policy. Lofton 

slaughter does not, per se, disqualify de- v. Lofton, 26 N.C. App. 203, 215 S.E.2d 861 

fendant from receiving the insurance pro- (1975). 

ceeds under this section. Quick v. United Legislature specifically included in sub- 

Benefit Life Ins. Co., 287 N.C. 47, 213 S.E.2d section (b) a proviso to deal with alterna- 

563 (1975). tive beneficiaries. Gardner v. Nationwide 

But Culpable Negligence Does. — Under _ Life Ins. Co., 22 N.C. App. 404, 206 S.E.2d 818, 
the common law of this State defendant was cert. denied, 285 N.C. 658, 207 S.E.2d 753 

disqualified from receiving any insurance pro- (4974), 
ceeds from the policy insuring her deceased 
husband’s life, since the killing, although unin- 
tentional, nonetheless resulted from her culpa- 
ble negligence, that is, conduct incompatible 
with a proper regard for human life. Quick v. 

Ente enone ue Ins. Co., 287 N.C. 47, 213 ¢ Fs o4 818, cert. denied, 285 N.C. 658, 207 

Culpable negligence proximately resulting in S.E.2d 753 (1974). 

death comes within the purview of the common- Those Related to Slayer Named as Alter- 

law maxim that no one shall be permitted to ative Beneficiaries May Benefit. — The 
profit by his own wrong. Quick v. United Ben- public policy sought to be fostered by the enact- 

efit Life Ins. Co., 287 N.C. 47, 213 S.E.2d 563 ment of this Chapter is predicated upon the 

“Some Person” Should Not Be Narrowly 
Construed. — The term “some person” con- 
tained within the proviso in subsection (b) 
should not be narrowly construed. Gardner v. 
Nationwide Life Ins. Co., 22 N.C. App. 404, 206 

(1975). theory that the murderer himself will not profit 

Evidence Sufficient to Support Conclu- by his own wrongdoing; however, this principle 

sion That Beneficiary Was Disqualified. — does not extend to those related to the slayer, 

Evidence not objected to that a defendant ben- when they are named in the insurance contract 

eficiary had been convicted of the involuntary as alternative beneficiaries. Gardner v. Nation- 

manslaughter of the insured was sufficient to wide Life Ins. Co., 22 N.C. App. 404, 206 S.E.2d 

support the court’s conclusion that defendantis 818, cert. denied, 285 N.C. 658, 207 S.E.2d 753 

disqualified under the common law from receiv- (1974). 

11 
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§ 31A-12. Persons acquiring from slayer protected. 

The provisions of this Chapter shall not affect the right of any person who, 

before the interests of the slayer have been adjudicated, acquires from the 

slayer for adequate consideration property or an interest therein which the 

slayer would have received except for the terms of this Chapter, provided the 
same is acquired without notice of circumstances tending to bring it within the 
provisions of this Chapter; but all consideration received by the slayer shall be 

held by him in trust for the persons entitled to the property under the 

provisions of this Chapter, and the slayer shall also be liable both for any 
portion of such consideration which he may have dissipated, and for any 
difference between the actual value of the property and the amount of such 
consideration. (1961, c. 210, s. 1.) 

CASE NOTES 

Cited in Mothershed v. Schrimsher, 105 N.C. 
App. 209, 412 S.E.2d 123 (1992). 

ARTICLE 4. 

General Provisions. 

§ 31A-13. Record determining slayer admissible in evi- 
dence. 

The record of the judicial proceeding in which the slayer was determined to 
be such, pursuant to G.S. 31A-3 of this Chapter, shall be admissible in evidence 
for or against a claimant of property in any civil action arising under this 
Chapter. (1961, c. 210, s. 1.) 

Legal Periodicals. — For note on the ben- __ policy when he takes the life of the insured, see 
eficiary’s rights to the proceeds of aninsurance 54N.C.L. Rev. 1085 (1976). 

CASE NOTES 

This section is simply a statutory excep- N.C. 47, 213 S.E.2d 563 (1975). 
tion to the universal rule that the record of a Where Wrongdoer Convicted of Crime 
conviction in a criminal proceeding is not ad- Not Amounting to “Willful and Unlawful 
missible in a subsequent civil action to prove Killing”. — When the wrongdoer is not dis- 
the guilt or innocence of the person tried. Quick qualified by this Chapter from receiving the 
v. United Benefit Life Ins. Co., 287 N.C. 47,213 insurance proceeds, and the common law must 
S.E.2d 563 (1975). be relied on for such disqualification, the record 

It has no applicability where the alleged of a criminal conviction of the wrongdoer for a 
wrongdoer has not been determined a_ crime not amounting to a “willful and unlawful 
“slayer” within the purview of G.S. 31A-3(3). killing,” such as a conviction for involuntary 

Quick v. United Benefit Life Ins. Co., 287 N.C. manslaughter, is not admissible, and it is nec- 
47, 213 S.E.2d 563 (1975). essary to prove at the trial the factual circum- 

If the party seeking to disqualify the stances relating to the killing from which the 
beneficiary cannot proceed under this court can determine the issue. Lofton v. Lofton, 
Chapter. — as when the jury in the criminal 26 N.C. App. 203, 215 S.E.2d 861 (1975). 
proceeding finds the wrongdoer guilty of invol- Cited in Durham Bank & Trust Co. v. 
untary manslaughter — then his only remain- Pollard, 256 N.C. 77, 123 S.E.2d 104 (1961); 
ing remedy is to proceed under the common Tew v. Durham Life Ins. Co., 1 N.C. App. 94, 
law. Quick v. United Benefit Life Ins. Co., 287 160 S.E.2d 117 (1968). 

12 
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§ 31A-14. Uniform Simultaneous Death Act not applicable. 

The Uniform Simultaneous Death Act, G.S. 28A-24-1 through G.S. 28A-24-7, 
shall Boe oe to cases governed by this Chapter. (1961, c. 210, s. 1; 1979, c. 
107, s. 5. 

§ 31A-15. Chapter to be broadly construed. 

This Chapter shall not be considered penal in nature, but shall be construed 
broadly in order to effect the policy of this State that no person shall be allowed 
to profit by his own wrong. As to all acts specifically provided for in this 
Chapter, the rules, remedies, and procedures herein specified shall be exclu- 
sive, and as to all acts not specifically provided for in this Chapter, all rules, 
remedies, and procedures, if any, which now exist or hereafter may exist either 
by virtue of statute, or by virtue of the inherent powers of any court of 
competent jurisdiction, or otherwise, shall be applicable. (1961, c. 210, s. 1.) 

Legal Periodicals. — For note on the ben- __ policy when he takes the life of the insured, see 

eficiary’s rights to the proceeds of aninsurance 54 N.C.L. Rev. 1085 (1976). 

CASE NOTES 

As to legislative history, see Quick v. If the party seeking to disqualify the 

United Benefit Life Ins. Co., 287 N.C. 47, 213 beneficiary cannot proceed under this 
S.E.2d 563 (1975). Chapter, as when the jury in the criminal 

This section preserved the common law, proceeding finds the wrongdoer guilty of invol- 
both substantively and procedurally, as to all untary manslaughter, then his only remaining 

acts not specifically provided for in this Chap- remedy is to proceed under the common law. 

ter. Quick v. United Benefit Life Ins. Co., 287 Quick v. United Benefit Life Ins. Co., 287 N.C. 
N.C. 47, 213 S.E.2d 563 (1975); Lofton v. 47, 213 S.E.2d 563 (1975). 

Lofton, 26 N.C. App. 203, 215 S.E.2d 861 = Applied in Homanich v. Miller, 28 N.C. App. 
(1975). 451, 221 S.E.2d 739 (1976); Misenheimer v. 

This Chapter does not wholly supplant the \4isenheimer, 62 N.C. App. 506, 303 S.E.2d 415 
common law, which prevents a beneficiary in a (1983): Gee eA ear nlate eve Co.. 312 N.C. 

policy of life insurance whose culpable negli- 795 395 S F.2d 237 (1985): In re Trogdon 330 

gence caused the death of the insured from 7 ¢ 143, 409 $.E.2d 897 (1991); In re Estate of 
collecting the proceeds of the policy. Quick v. Mont 

: : gomery, 137 N.C. App. 564, 528 S.E.2d 
United Benefit Life Ins. Co., 287 N.C. 47, 213 618, 2000 N.C. App. LEXIS 422 (2000). 

S.E.2d 563 (1975); Smith v. Independent Life 
Cited in Durham Bank & Trust Co. v. Por C. App. E.2d 8 LANE Laat App: 269, 258 8.E.2d 864 pollard, 256 N.C. 77, 123 S.E.2d 104 (1961); 

Brinson v. Brinson, 334 F.2d 155 (4th Cir. 

pletely supplant the common-law principle pre- 1964); In re Trogdon, 101 N.C. App. 323, 399 

vailing in North Carolina that a person should S.E.2d 396 (1991); Meares v. Jernigan, 138 N.C. 

not be allowed to profit by his own wrong. App. 318, 530 S.E.2d 883, 2000 N.C. App. 

Lofton v. Lofton, 26 N.C. App. 203, 215 S.E.2d LEXIS 612 (2000). 
861 (1975). 

The provisions of this Chapter do not com- 
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Chapter 31B. 

Renunciation of Property and Renunciation of Fiduciary 
Powers Act. 

Sec. Sec. 
31B-1. Right to renounce succession. 31B-4. Waiver and bar. 
31B-1A. Right to renounce fiduciary powers. 31B-5. Exclusiveness of remedy. 
31B-2. Time and place of filing renunciation. 31B-6. Application of Chapter. 
31B-3. Effect of renunciation. 31B-7. Short title. 

§ 31B-1. Right to renounce succession. 

(a) A person who succeeds to a property interest as: 
(1) Heir, or 
(2) Next of kin, or 
(3) Devisee, or 
(4) Legatee, or 
(5) Beneficiary of a life insurance policy who did not possess the incidents 

of ownership under the policy at the time of death of the insured, or 
(6) Person succeeding to a renounced interest, or 
(7) Beneficiary under a testamentary trust or under an inter vivos trust, 

or 
(8) Appointee under a power of appointment exercised by a testamentary 

instrument or a nontestamentary instrument, or 
(9) Repealed by Session Laws 1989, c. 684, s. 2, 
(9a) Surviving joint tenant, surviving tenant by the entireties, or surviv- 

ing tenant of a tenancy with a right of survivorship, or 
(9b) Person entitled to share in a testator’s estate under the provisions of 

G.S. 31-5.5, or 
(9c) Beneficiary under any other testamentary or nontestamentary in- 

strument, including a beneficiary under: 
a. Any qualified or nonqualified deferred compensation, employee 

benefit, retirement or death benefit, plan, fund, annuity, contract, 

policy, program or instrument, either funded or unfunded, which 

is established or maintained to provide retirement income or 

death benefits or results in, or is intended to result in, deferral of 

income; 
b. An individual retirement account or individual retirement annu- 

ity; or 
c. Any annuity, payable on death, account, or other right to death 

benefits arising under contract; or 
(9d) The duly authorized or appointed guardian with the prior or subse- 

quent approval of the clerk of superior court, or of the resident judge 
of the superior court, of any of the above. 

(10) The personal representative appointed under Chapter 28A of any of 

the above, 
or the attorney-in-fact of any of the above may renounce in whole or in part the 

right of succession to any property or interest therein, including a future 

interest, by filing a written instrument under the provisions of this Chapter. A 

renunciation may be of a fractional share or any limited interest or estate. 

Provided, however, there shall be no right of partial renunciation if the 

decedent or donee of the power expressly so provided in the instrument 

creating the interest. 
(b) This Chapter shall apply to all renunciations of present and future 

interests, whether qualified or nonqualified for federal and State inheritance, 
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§31B-1A CH. 31B. RENUNCIATION OF PROPERTY, POWERS §31B-1A 

estate, and gift tax purposes, unless expressly provided otherwise in the 

instrument creating the interest. 
(c) The instrument shall (i) describe the property or interest renounced, (ii) 

declare the renunciation and extent thereof, (iii) be signed and acknowledged 

by the person authorized to renounce. (1975, c. 371, s. 1; 1983, c. 66, s. 1; 1989, 

c. 684, s. 2; 1998-148, s. 1.) 

Legal Periodicals. — See legislative sur- 
vey, 21 Campbell L. Rev. 323 (1999). 

CASE NOTES 

Public policy of this State permits re- 
nunciation of property interests trans- 
ferred by will. Sedberry v. Johnson, 62 N.C. 
App. 425, 302 S.E.2d 924, cert. denied, 309 N.C. 
322, 307 S.E.2d 167 (1983). 
Wrongful Death Recoveries. — The legis- 

lature did not intend for the renouncement 
statute to apply to wrongful death recoveries. 
The language of the renouncement statute, 
contains a long and specific list of the capacities 
in which one must succeed to an interest which 
may be renounced and that list, as exhaustive 
as it was obviously intended to be, does not 
include beneficiaries of wrongful death recover- 
ies. Evans v. Diaz, 333 N.C. 774, 430 S.E.2d 244 

(1993). 
Other Renunciation Procedures Not 

Abridged. — While a statutory method for 
accomplishing renunciation is provided in this 
section and G.S. 31B-2, such provision ex- 
pressly does not abridge the right to waive, 
release, disclaim or renounce property or an 
interest therein under any other statute or as 
otherwise provided by law. Sedberry  v. 
Johnson, 62 N.C. App. 425, 302 S.E.2d 924, 
cert. denied, 309 N.C. 322, 307 S.E.2d 167 

(1983). 
When Release by Heir of Expectant 

Share Is Binding. — The release by an heir of 
an expectant share is binding if the release is 
given for a valuable consideration and the con- 

sideration given for the release is not “grossly 
inadequate,” or procured by fraud or undue 
influence. In re Will of Edgerton, 29 N.C. App. 
60, 223 S.E.2d 524, cert. denied, 290 N.C. 308, 
225 S.E.2d 832 (1976). 
Separation Agreement as Renunciation. 

— Where a husband executes a will divising 
and bequeathing all his property to his wife, 
the spouses thereafter enter a separation 
agreement in which each “waives and re- 
nounces all rights ... under any previously 
executed will of the other,” and the husband 
subsequently dies without having revoked or 
modified his will, the separation agreement 
constitutes a valid renunciation which adeems 
the devise and bequest to the wife. Sedberry v. 
Johnson, 62 N.C. App. 425, 302 S.E.2d 924, 
cert. denied, 309 N.C. 322, 307 S.E.2d 167 

(1983). 
Beneficiary of a spendthrift trust cre- 

ated by trustor’s will, who had only a life 
estate in the trust fund, while his unborn 
children and brothers and sisters had a contin- 
gent interest in the remainder, could renounce 
his life estate, but could not renounce the 
interest of his unborn children or accelerate the 
remainder for the benefit of his brothers and 
sisters. Stewart v. Johnson, 88 N.C. App. 277, 
362 S.E.2d 849 (1987), cert. denied, 373 S.E.2d 
124 (1988). 

§ 31B-1A. Right to renounce fiduciary powers. 

(a) Except as otherwise provided in the testamentary or nontestamentary 
instrument, a fiduciary under a testamentary or nontestamentary instrument 
may renounce, in whole or in part, fiduciary rights, privileges, powers, and 
immunities by executing and by delivering, filing, or recording a written 
renunciation pursuant to the provisions of G.S. 31B-2. A fiduciary may not 
renounce the rights of beneficiaries unless the instrument creating the 
fiduciary relationship authorizes such a renunciation. 

(b) The instrument of renunciation shall (i) describe any fiduciary right, 
power, privilege, or immunity renounced, (ii) declare the renunciation and the 
extent thereof, and (iii) be signed and acknowledged by the fiduciary autho- 
rized to renounce. (1989, c. 684, s. 3.) 
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§ 31B-2. Time and place of filing renunciation. 

(a) To be a qualified disclaimer for federal and State inheritance, estate, and 
gift tax purposes, an instrument renouncing a present interest shall be filed 
within the time period required under the applicable federal statute for a 
renunciation to be given effect as a disclaimer for federal estate and gift tax 
purposes. If there is no such federal statute the instrument shall be filed not 
later than nine months after the date the transfer of the renounced interest to 
the renouncer was complete for the purpose of such taxes. 

(b) An instrument renouncing a future interest shall be filed not later than 
six months after the event by which the taker of the property or interest is 
finally ascertained and his interest indefeasibly vested and he is entitled to 
possession even though such renunciation may not be recognized as a dis- 
claimer for federal estate tax purposes. 

(c) The renunciation shall be filed with the clerk of court of the county in 
which proceedings have been commenced for the administration of the estate 
of the deceased owner or deceased donee of the power or, if they have not been 
commenced, in which they could be commenced. A copy of the renunciation 
shall be delivered in person or mailed by registered or certified mail to any 
personal representative, or other fiduciary of the decedent or donee of the 
power. If the property interest renounced includes any proceeds of a life 
insurance policy being renounced pursuant to G.S. 31B-1(a)(5) the person 
renouncing shall mail, by registered or certified mail, a copy of the renuncia- 
tion to the insurance company issuing the policy. If the property or property 
interest renounced is created by nontestamentary instrument, a copy of the 
renunciation shall be delivered in person, or mailed by registered or certified 
mail, to the trustee or other person who has legal title to, or possession of, the 
property or property interest renounced. 

(d) If real property or an interest therein is renounced, a copy of the 
renunciation shall also be filed for recording in the office of the register of deeds 
of all counties wherein any part of the interest renounced is situated. The 
renunciation shall be indexed in the grantor’s index under (i) the name of the 
deceased owner or donee of the power, and (ii) the name of the person 
renouncing. The renunciation of an interest, or a part thereof, in real property 

shall not be effective to renounce such interest until a copy of the renunciation 
is filed for recording in the office of the register of deeds in the county wherein 
such interest or part thereof is situated. A spouse of a person renouncing real 

property or an interest in real property shall have no statutory dower, inchoate 
marital rights, or any other interest in the real property or real property 
interest renounced. (1975, c. 371, s. 1; 1979, c. 525, s. 7; 1983, c. 66, s. 2; 1989, 
c. 684, s. 4; 1991, c. 744, s. 1; 1998-148, s. 2.) 

Editor’s Note. — Session Laws 1998-148, effective date of this act executes and records 

which amended subsection (a) of this section by with the clerk of court of the county in which 

adding language regarding qualified disclaim- probate proceedings have been commenced, if 
ers for federal and state inheritance, estate, any, or the county in which the property is 
and gift tax purposes, provides in s. 6: “This act located, an instrument evidencing the acceler- 
is effective when it becomes law and applies to ation of the possession and enjoyment of the 

all renunciations executed on or after the effec- renounced interest to persons in esse at the 

tive date of this act, whether qualified or time of the filing of the renunciation. This act 
nonqualified for federal and State inheritance, shall not apply to remove the rights of a current 

estate, and gift tax purposes. This act shall not beneficiary who has received an interest in a 
apply to any renunciation executed before the trust between the date of the filing of a renun- 
effective date of this section whether qualified ¢iation and the date of the filing by a trustee 
or nonqualified for federal and State inherit- pursuant to the preceding sentence.” 

ance, estate, and gift tax purposes, of an inter- Legal Periodicals. — See legislative sur- 
est in a testamentary or inter vivos trust, 

unless the trustee within six months after the vey, 21 Campbell L. Rev. 323 (1999). 
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CASE NOTES 

Other Renunciation Procedures Not 
Abridged. — While a statutory method for 
accomplishing renunciation is provided in GS. 
31B-1 and this section, such provision ex- 
pressly does not abridge the right to waive, 
release, disclaim or renounce property or an 

otherwise provided by law. Sedberry v. 
Johnson, 62 N.C. App. 425, 302 S.H.2d 924, 
cert. denied, 309 N.C. 322, 307 S.E.2d 167 

(1983). 
Cited in Fraser v. Littlejohn, 96 N.C. App. 

377, 386 S.E.2d 230 (1989). 
interest therein under any other statute or as 

§ 31B-3. Effect of renunciation. 

(a) Unless the decedent, donee of a power of appointment, or creator of an 

interest under an inter vivos instrument has otherwise provided in the 

instrument creating the interest, the property or interest renounced devolves 

as follows: 
(1) If the renunciation is filed within the time period described in G.S. 

31B-2(a), the property or interest renounced devolves as if the 

renouncer had predeceased the date the transfer of the renounced 

interest to the renouncer was complete for federal and State inherit- 
ance, estate, and gift tax purposes, or, in the case of the renunciation 
of a fiduciary right, power, privilege, or immunity, the property or 
interest subject to the power devolves as if the fiduciary right, power, 
privilege, or immunity never existed. Any such renunciation relates 
back for all purposes to the date the transfer of the renounced interest 
to the renouncer was complete for the purpose of those taxes. 

(2) If the renunciation is not filed within the time period described in G.S. 
31B-2(a), the property or interest devolves as if the renouncer had 
died on the date the renunciation is filed, or, in the case of the 
renunciation of a fiduciary right, power, privilege, or immunity, the 
property or interest subject to the power devolves as if the fiduciary 
right, power, privilege, or immunity ceased to exist as of the date the 
renunciation is filed. 

(3) Any future interest that takes effect in possession or enjoyment after 
the termination of the estate or interest renounced takes effect as if 
the renouncer had died on the date determined under subdivision (1) 
or (2) of this subsection, and upon the filing of the renunciation the 
persons in being as of the time the renouncer is deemed to have died 
will immediately become entitled to possession or enjoyment of any 
such future interest. 

(b) In the event that the property or interest renounced was created by 
testamentary disposition, the devolution of the property or interest renounced 
shall be governed by G.S. 31-42(a) notwithstanding that in fact the renouncer 
has not actually died before the testator. 

(c) In the event that the decedent dies intestate, or the ownership or 
succession to property or to an interest is to be determined as though a 
decedent had died intestate, and the renouncer has living issue who would 
have been entitled to an interest in the property or interest if the renouncer 
had predeceased the decedent, then the property or interest renounced shall be 
distributed to such issue, per stirpes. If the renouncer does not have such issue, 
then the property or interest shall be distributed as though the renouncer had 
predeceased the decedent. (1975, c. 371, s. 1; 1979, c. 525, s. 6; 1989, c. 684, s. 
5; 1993, c. 308, ss. 1, 2; 1998-148, s. 3.) 

Editor’s Note. — Session Laws 1998-148, 

which rewrote subsection (a) of this section, 

provides in s. 6: “This act is effective when it 

becomes law and applies to all renunciations 
executed on or after the effective date of this 
act, whether qualified or nonqualified for fed- 
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eral and State inheritance, estate, and gift tax 
purposes. This act shall not apply to any renun- 
ciation executed before the effective date of this 
section whether qualified or nonqualified for 
federal and State inheritance, estate, and gift 
tax purposes, of an interest in a testamentary 

or inter vivos trust, unless the trustee within 
six months after the effective date of this act 
executes and records with the clerk of court of 
the county in which probate proceedings have 

CH. 31B. RENUNCIATION OF PROPERTY, POWERS §31B-4 

been commenced, if any, or the county in which 
the property is located, an instrument evidenc- 
ing the acceleration of the possession and en- 
joyment of the renounced interest to persons in 
esse at the time of the filing of the renunciation. 
This act shall not apply to remove the rights of 
a current beneficiary who has received an in- 
terest in a trust between the date of the filing of 
a renunciation and the date of the filing by a 
trustee pursuant to the preceding sentence.” 

CASE NOTES 

A renunciation is not a grant of legal 
title by the renouncer. It merely triggers a set 
of statutorily defined legal rights which ulti- 
mately determine ownership. Hinson v. Hinson, 
80 N.C. App. 561, 343 S.E.2d 266 (1986), de- 
cided under § 29-10 as it read prior to Oct. 1, 
1975. 
A renunciation relates back to the death 

of the testator or intestate. The renouncer 
never actually holds legal title to the property. 
Hinson v. Hinson, 80 N.C. App. 561, 343 S.E.2d 
266 (1986), decided under § 29-10 as it read 

prior to Oct. 1, 1975. 
A parol trust may not be engrafted upon 

§ 31B-4. Waiver and bar. 

a renounced interest. Hinson v. Hinson, 80 
N.C. App. 561, 343 S.E.2d 266 (1986), decided 
under § 29-10 as it read prior to Oct. 1, 1975. 

Action Seeking Constructive Trust. — 
Plaintiff, who sought to assert that defendant 
unduly influenced his decision to sign a “Peti- 
tion to Renounce” his interest in will, could 
maintain an action seeking the declaration of a 
constructive trust. Hinson v. Hinson, 80 N.C. 
App. 561, 343 S.E.2d 266 (1986), decided under 
§ 29-10 as it read prior to Oct. 1, 1975. 

Applied in Evans v. Diaz, 333 N.C. 774, 430 

S.E.2d 244 (1993). 

(a) The right to renounce property or an interest therein is barred by: 

(1) An assignment, conveyance, encumbrance, pledge, or transfer of the 
property or interest, or a contract therefor by the person authorized to 
renounce, 

(2) Awritten waiver of the right to renounce, or 
(3) Repealed by Session Laws 1998-148, s. 4. 
(4) A sale of the property or interest under judicial sale made before the 

renunciation is effected. 

(b) The renunciation or the written waiver of the right to renounce is 

binding upon the renouncer or person waiving and all persons claiming 

through or under him. 
(c) A fiduciary’s application for appointment or assumption of duties as 

fiduciary does not waive or bar the fiduciary’s right to renounce a right, power, 

privilege, or immunity. 
(d) No person shall be liable for distributing or disposing of property in 

reliance upon the terms of a renunciation that is invalid for the reason that the 

right of renunciation has been waived or barred, if the distribution or 

disposition is otherwise proper, and the person has no actual knowledge of the 
facts that constitute a waiver or bar to the right of renunciation. 

(e) The right to renounce property or an interest in property pursuant to 

this Chapter is not barred by an acceptance of the property, interest, or benefit 

thereunder; provided, however, an acceptance of the property, interest, or 

benefit thereunder may preclude such renunciation from being a qualified 

renunciation for federal and State inheritance, estate, and gift tax purposes. 

(1975, c. 371, s. 1; 1989, c. 684, s. 6; 1998-148, ss. 4, 5; 2000-140, s. 8.) 

Editor’s Note. — Session Laws 1998-148, 
which repealed subdivision (a)(3) of this section 

regarding acceptance of property, interest, or 
benefit, and added subsection (e) of this section, 
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provides in s. 6: “This act is effective when it executes and records with the clerk of court of 

becomes law and applies to all renunciations the county in which probate proceedings have 

executed on or after the effective date of this been commenced, if any, or the county in which 

act, whether qualified or nonqualified for fed- _ the property is located, an instrument evidenc- 

eral and State inheritance, estate, and gift tax ing the acceleration of the possession and en- 

purposes. This act shall not apply to any renun- joyment of the renounced interest to persons in 

ciation executed before the effective date of this esse at the time of the filing of the renunciation. 

section whether qualified or nonqualified for This act shall not apply to remove the rights of 

federal and State inheritance, estate, and gift a current beneficiary who has received an in- 

tax purposes, of an interest in a testamentary terest in a trust between the date of the filing of 

or inter vivos trust, unless the trustee within a renunciation and the date of the filing by a 

six months after the effective date of this act trustee pursuant to the preceding sentence.” 

§ 31B-5. Exclusiveness of remedy. 

This Chapter does not exclude or abridge any other rights or procedures 

existing under any other statute or otherwise provided by law to waive, 

release, refuse to accept, disclaim or renounce property or an interest therein, 

or any fiduciary right, power, privilege, or immunity. (1975, c. 371, s. 1; 1989, 

c. 684, s. 7.) 

CASE NOTES 

A renunciation is not a grant of legal or renounce property or an interest therein 

title by the renouncer. It merely triggers a set under any other statute or as otherwise pro- 

of statutorily defined legal rights which ulti- vided by law. Sedberry v. Johnson, 62 N.C. App. 

mately determine ownership. Hinson v. Hinson, 425, 302 S.E.2d 924, cert. denied, 309 N.C. 322, 

80 N.C. App. 561, 343 S.E.2d 266 (1986), de- 307 S.E.2d 167 (1983). 

cided under § 29-10 as it read prior to Oct. 1, Time for Renunciation. — A devisee may 

1975: disclaim or renounce a right under a will, but 

A renunciation relates back to the death he or she must do so within a reasonable time. 

of the testator or intestate. The renouncer Hinson v. Hinson, 80 N.C. App. 561, 343 S.E.2d 

never actually holds legal title to the property. 266 (1986), decided under § 29-10 as it read 

Hinson v. Hinson, 80 N.C. App. 561, 343 S.E.2d prior to Oct. 1, 1975. 

266 (1986), decided under § 29-10 as it read A parol trust may not be engrafted upon 

prior to Oct. 1, 1975. a renounced interest. Hinson v. Hinson, 80 

A beneficiary’s right to renounce exists N.C. App. 561, 343 S.E.2d 266 (1986), decided 

irrespective of statutory authority. Hinson under § 29-10 as it read prior to Oct. 1, 1975. 

v. Hinson, 80 N.C. App. 561, 348 S.E.2d 266 Action Seeking Constructive Trust. — 

(1986), decided under § 29-10 asitreadpriorto Plaintiff, who sought to assert that defendant 

Oct. 1, 1975. unduly influenced his decision to sign a “Peti- 

Other Renunciation Procedures Not tion to Renounce” his interest in will, could 

Abridged. — While a statutory method for maintain an action seeking the declaration of a 
accomplishing renunciation is provided in G.S. constructive trust. Hinson v. Hinson, 80 N.C. 
31B-1 and 31B-2, such provision expressly does App. 561, 343 S.H.2d 266 (1986), decided under 
not abridge the right to waive, release, disclaim § 29-10 as it read prior to Oct. 1, 1975. 

§ 31B-6. Application of Chapter. 

A present interest in property existing on October 1, 1975, as to which the 
time for filing a renunciation under this Chapter has not expired may be 
renounced within six months after October 1, 1975. A future interest in 
property existing on October 1, 1975, as to which the time for filing a 
renunciation under this Chapter has not expired may be renounced within six 
months after October 1, 1975, or within six months after the future interest 
has become indefeasibly vested and the taker is entitled to possession, 
whichever is later. (1975, c. 371, s. 1.) 
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§ 31B-7. Short title. 

This Chapter may be cited as the Renunciation of Property and Renuncia- 

tion of Fiduciary Powers Act. (1975, c. 371, s. 1; 1989 (Reg. Sess., 1990), c. 1024, 

s. 11.) 
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Chapter 31C. 

Uniform Disposition of Community Property Rights at 

Death Act. 

Sec. Sec. 

31C-1. Application. 31C-7. Purchaser for value or lender. 

31C-2. Rebuttable presumptions. 31C-8. Creditors’ rights. 

31C-3. Disposition of community property 31C-9. Severing or altering of married persons. 

Yeo sean 31C-10. Limitations on testamentary disposi- 
31C-4. Perfection of title of surviving spouse. sie at OP Eee (8. ea eats 

31C-5. Perfection of title of personal represen- 3404] Uniformit ie ARAN es he Lee 

tative, heir or devisee; duty of per- ae pat PP 

sonal representative. : , 

31C-6. Written demand. 31C-12. Short title. 

§ 31C-1. Application. 

This Chapter applies to the disposition at death of the following property 

acquired by a married person: 
(1) All personal property, wherever situated: 

a. Which was acquired as or became, and remained, community 

property under the laws of another jurisdiction; or 

b. All or the proportionate part of that property acquired with the 

rents, issues, or income of, or the proceeds from, or in exchange 

for, that community property; or 
c. Traceable to that community property; 

(2) All or the proportionate part of any real property situated in this State 

which was acquired with the rents, issues or income of, the proceeds 

from, or in exchange for, property acquired as or which became, and 

remained, community property under the laws of another jurisdiction, 

or property traceable to that community property. (1981, c. 882, s. i) 

Legal Periodicals. — For survey of 1981 
property law, see 60 N.C.L. Rev. 1420 (1982). 

§ 31C-2. Rebuttable presumptions. 

In determining whether this Chapter applies to specific property the 

following rebuttable presumptions apply: 
(1) Property acquired during marriage by a spouse of that marriage while 

domiciled in a jurisdiction under whose laws property could then be 

acquired as community property is presumed to have been acquired as 

or to have become, and remained, property to which this Chapter 

applies; and 
(2) Real property situated in this State and personal property wherever 

situated, acquired by a married person while domiciled in a jurisdic- 

tion under whose laws property could not then be acquired as 

community property, title to which was taken in a form which created 

rights of survivorship, is presumed not to be property to which this 

Chapter applies. (1981, c. 882, s. 1.) 

§ 31C-3. Disposition of community property upon death. 

Upon death of a married person, one half of the property to which this 

Chapter applies is the property of the surviving spouse and is not subject to 

testamentary disposition by the decedent or distribution under the laws of 
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$31C-4 CH. 31C. DISPOSITION OF COMMUNITY PROPERTY §31C-6 

succession of this State. One half of that property is the property of the 

decedent and is subject to testamentary disposition or distribution under the 

laws of succession of this State. With respect to property to which this Chapter 

applies, the one half of the property of the decedent is not subject to the 

surviving spouse’s right to petition for an elective share under the provisions 

of Article 1A of Chapter 30, and is not subject to the right to elect a life estate 
under the provisions of Article 8 of Chapter 29. (1981, c. 882, s. 1; 2000-178, s. 
i) 

Cross References. — As to right of elective 
share, see G.S. 30-3.1 et seq. 

§ 31C-4. Perfection of title of surviving spouse. 

If the title to any property to which this Chapter applies was held by the 
decedent at the time of death, or by a trustee of a revocable inter vivos trust 
created by the decedent, title of the surviving spouse may be perfected by an 
order of the clerk of superior court who appointed the decedent’s personal 
representative or by execution of an instrument by the personal representative 
or the heirs or devisees of the decedent with the approval of the said clerk. 
Neither the personal representative nor the court in which the decedent’s 
estate is being administered has a duty to discover or attempt to discover 
whether property held by the decedent is property to which this Chapter 
applies, unless a written demand is made by the surviving spouse or the 
spouse’s successor in interest. (1981, c. 882, s. 1.) 

§ 31C-5. Perfection of title of personal representative, 
heir or devisee; duty of personal representa- 
tive. 

If the title to any property to which this Chapter applies is held by the 
surviving spouse at the time of the decedent’s death, the personal representa- 
tive or an heir or devisee of the decedent may institute an action to perfect title 
to the property. The personal representative has no fiduciary duty to discover 
or attempt to discover whether any property held by the surviving spouse is 
property to which this Chapter applies, unless a written demand is made by an 
heir, devisee, or creditor of the decedent. (1981, c. 882, s. 1.) 

§ 31C-6. Written demand. 

(a) Written demand in this Chapter shall be made by a surviving spouse, the 
spouse’s successor in interest, or the decedent’s heirs or devisees not later than 
six months after the decedent’s will has been admitted to probate, or not later 
than six months after the appointment of an administrator if there is no will, 
or not later than six months after the decedent’s death if the property to which 
this Chapter applies is held in an inter vivos trust created by the decedent; and 
written demand by a creditor of the decedent shall be made within the period 
for presentation of a claim against the decedent’s estate as set out in Article 19 
of Chapter 28A. 

(b) Written demand in this Chapter shall be delivered in person or by 
registered mail to the personal representative. As used in this Chapter, the 
personal representative may also mean the trustee of an inter vivos trust 
created by the decedent who has legal title to, or possession of, the property to 
which this Chapter applies. (1981, c. 882, s. 1.) 
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§31C-7 CH. 31C. DISPOSITION OF COMMUNITY PROPERTY §31C-12 

§ 31C-7. Purchaser for value or lender. 

(a) If a surviving spouse has apparent title to property to which this Chapter 

applies, a purchaser for value or a lender taking a security interest in the 

property takes his interest in the property free of any rights of the personal 

representative or an heir or devisee of the decedent. 
(b) If a personal representative or an heir or devisee of the decedent has 

apparent title to property to which this Chapter applies, a purchaser for value 

or a lender taking a security interest in the property takes his interest in the 

property free of any rights of the surviving spouse. 

(c) A purchaser for value or a lender need not inquire whether a vendor or 

borrower acted properly. 
(d) The proceeds of a sale or creation of a security interest shall be treated 

in the same manner as the property transferred to the purchaser for value or 

a lender. (1981, c. 882, s. 1.) 

§ 31C-8. Creditors’ rights. 

This Chapter does not affect rights of creditors with respect to property to 

which this Chapter applies. (1981, c. 882, s. 1.) 

§ 31C-9. Severing or altering of married persons. 

This Chapter does not prevent married persons from severing or altering 

their interests in property to which this Chapter applies. (1981, c. 882, s. in) 

§ 31C-10. Limitations on testamentary disposition. 

This Chapter does not authorize a person to dispose of property by will if it 

is held under limitations imposed by law preventing testamentary disposition 

by that person. (1981, c. 882, s. 1.) 

§ 31C-11. Uniformity of application and construction. 

This Chapter shall be so applied and construed as to effectuate its general 

purpose to make uniform the law with respect to the subject of this Chapter 

among those states which enact it. (1981, c. 882, s. es 

§ 31C-12. Short title. 

This Chapter may be cited as the Uniform Disposition of Community 

Property Rights at Death Act. (1981, c. 882, s. 1.) 
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Chapter 32. 

Fiduciaries. 

Article 1. Article 3. 

Uniform Fiduciaries Act. Powers of Fiduciaries. 

Sec. 
Sec. 

Se Sails 32-25. Definition. 
39-2. Definition of terms. 32-26. Incorporation by reference of powers 

32-3. Application of payments made to fiducia- enumerated in § 32-27, restric- 
RS tion on exercise of such powers. 

39-4. [Repealed.] 32-27. Powers which may be incorporated by 

E 
reference in trust instrument. 

32-5. Transfer of negotiable instrument by fi- 32-28. Appointment of ancillary trustee. 

duciary. ' & 
32-6. Check drawn by fiduciary payable to 32-29 through 32-33. [Reserved.] 

third person. Article 4. 

32-7. Check drawn by and payable to fiduciary. Restrictions on Exercise of Power for 

32-8. Deposit in name of fiduciary as such. Fiduciary’s Benefit. 

32-9. Deposit in name of principal. 
32-10. Deposit in fiduciary’s personal account. 
32-11. Deposit in names of two or more trust- 

32-34. Restriction on exercise of power for fi- 
duciary’s benefit. 

32-35 through 32-49. [Reserved.] 
ees. 

32-12. Cases not provided for in Article. Article 5. 

32-13. Uniformity of interpretation. Compensation. 

Article 2. 32-50. Compensation. 
32-51. Counsel fees allowable to attorneys 

serving as fiduciaries. 

32-14 through 32-24. [Repealed.] 32-52. Applicability. 

Security Transfers. 

ARTICLE 1. 

Uniform Fiduciaries Act. 

§ 32-1. Short title. 

This Article may be cited as the Uniform Fiduciaries Act. (1923, c. 85, s. 14; 

C.S., s. 1864(d); 1965, c. 628, s. 2.) 

Cross References. — For provisions as to Legal Periodicals. — For article on con- 

investment securities under the Uniform Com- _tinuing power of attorney, see 5 Campbell L. 

mercial Code, see G.S. 25-8-101 through 25-8- Rev. 305 (1983). 

406. 

CASE NOTES 

Purpose of Act. — The purpose of the Uni- _ Phillips, 36 N.C. 342 (1841); Exum v. Bowden, 

form Fiduciaries Act was to relax the common- 39N.C. 281 (1846); Gray v. Armistead, 41 N.C. 

law standard of care owed by banks to princi- 74 (1849); Bradshaw v. Simpson, 41 N.C. 243 

pals when dealing with their fiduciaries. (1849); Wilson v. Doster, 42 N.C. 231 (1851); 

Edwards v. Northwestern Bank, 39 N.C. App. Hendrick v. Gidney, 114 N.C. 543, 19 S.E. 598 

261, 250 S.E.2d 651 (1979), aff'd, 53 N.C. App. (1894). 

492, 281 S.E.2d 86 (1981). For cases decided under prior law as to rights 

Prior Law. — For cases decided prior to the and liabilities where a party united with fidu- 

enactment of the statute codified as this Article ciary in a breach of trust or circumstances put 

as to pledge or sale of trust assets as security him on guard, see Buning v. Ricks, 22 N.C. 130 

for or in payment of fiduciary’s own debt, see (1838); Dancy v. Duncan, 96 N.C. 111, 1 S.E. 

Powell v. Jones, 36 N.C. 337 (1841); Lockhart v. 455 (1887). 
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§32-2 CH. 32. FIDUCIARIES §32-2 

Cited in Williams v. Randolph, 94 N.C. App. 
413, 380 S.E.2d 553 (1989). 

For cases decided under prior law as to pur- 
chaser of legal title as trustee for cestui que 
trust, see Maples v. Medlin, 5 N.C. 220 (1809). 

§ 32-2. Definition of terms. 

(a) In this Article unless the context or subject matter otherwise requires: 
“Bank” includes any person or association of persons, whether incorporated 

or not, carrying on the business of banking. . 
“Fiduciary” includes a trustee under any trust, expressed, implied, resulting 

or constructive, executor, administrator, guardian, conservator, curator, re- 
ceiver, trustee in bankruptcy, assignee for the benefit of creditors, partner, 
agent, officer of a corporation, public or private, public officer, or any other 
person acting in a fiduciary capacity for any person, trust or estate. 

“Person” includes a corporation, partnership, or other association, or two or 
more persons having a joint or common interest. 

“Principal” includes any person to whom a fiduciary as such owes an 
obligation. 

(b) A thing is done “in good faith” within the meaning of this Article when it 
is in fact done honestly, whether it be done negligently or not. (1923, c. 85, s. 
1; C.S., s. 1864(e); 1965, c. 628, s. 2.) 

Cross References. — As to what constitutes 
business of banking, see G.S. 53-1. 

Legal Periodicals. — For article on con- 
structive trusts in North Carolina, see 45 
N.C.L. Rev. 424 (1967). 

For note on workers’ compensation and retal- 
iatory discharge, see 58 N.C.L. Rev. 629 (1980). 

CASE NOTES 

“Fiduciary Relationship.” — A fiduciary 
relationship exists where there has been a 
special confidence reposed in one who in equity 
and good conscience is bound to act in good 
faith and in due regard to the one reposing 
confidence. Moore v. Bryson, 11 N.C. App. 260, 
181 S.E.2d 113 (1971). 

It is not necessary that there be a technical or 
legal relationship for a fiduciary relationship to 
exist. Moore v. Bryson, 11 N.C. App. 260, 181 
S.E.2d 113 (1971). 

If as an executor, as a cotenant or simply as 
an individual, a person undertook to manage 
and generally control a tract of land for the 
benefit of his co-owners, causing them to repose 
special faith, confidence and trust in him to 
represent their best interest with respect to the 
property, he occupied a fiduciary relationship to 
them. Moore v. Bryson, 11 N.C. App. 260, 181 
S.E.2d 113 (1971). 

While a fiduciary relationship ordinarily does 
not arise between tenants in common from the 
simple fact of their cotenancy, such a relation- 
ship may be created by their conduct, as where 
one cotenant assumes to act for the benefit of 
his cotenants. Moore v. Bryson, 11 N.C. App. 
260, 181 S.E.2d 113 (1971). 
Fiduciaries must act in good faith. They 

can never paramount their personal interest 
over the interest of those for whom they have 

28 

assumed to act. Moore v. Bryson, 11 N.C. App. 
260, 181 S.E.2d 113 (1971). 

Interests May Not Conflict. — A person 
occupying a place of trust and confidence may 
not place himself in a position where his own 
interest may conflict with the interest of those 
for whom he acts. Moore v. Bryson, 11 N.C. App. 
260, 181 S.E.2d 113 (1971). 

A fiduciary who acquires an outstanding 
title adverse to his cestuis que trustent is 
considered in equity as having acquired it for 
their benefit. Moore v. Bryson, 11 N.C. App. 
260, 181 S.E.2d 113 (1971). 
An executor acts in a fiduciary capacity. 

Moore v. Bryson, 11 N.C. App. 260, 181 S.E.2d 
113 (1971). 
“Good Faith.” — By defining “good faith” in 

subsection (b) of this section in terms of an act 
done honestly although perhaps negligently, 
the drafters of the act implicitly revealed their 
intention that the term “bad faith” requires a 
showing of some indicia of dishonest conduct or 
a showing of facts and circumstances so cogent 
and obvious that to remain passive would 
amount to a deliberate desire to evade knowl- 
edge because of a belief or fear that inquiry 
would disclose a defect in the transaction. 
Edwards v. Northwestern Bank, 39 N.C. App. 
261, 250 S.E.2d 651 (1979), aff'd, 53 N.C. App. 
492, 281 S.E.2d 86 (1981). 



$32-3 ART. 1. UNIFORM FIDUCIARIES ACT §32-5 

Liability of Executor. — An executor, in rev'd on other grounds, 323 N.C. 146, 371 

performing those duties related to managing S.E.2d 483 (1988). 

the estate’s assets, acts as a trustee to benefi- Cited in Allen v. Currie, 254 N.C. 636, 119 

ciaries of the estate. As such, the executor is S.E.2d 917 (1961); Maryland Cas. Co. v. Bank of 

liable for the depreciation of assets which an Charlotte, 340 F.2d 550 (4th Cir. 1965); Will- 

ordinarily prudent fiduciary would not have iams v. Randolph, 94 N.C. App. 413, 380 S.E.2d 

allowed to occur. Fortune v. First Union Nat'l 553 (1989); In re Estate of Armfield, 113 N.C. 

Bank, 87 N.C. App. 1, 359 S.E.2d 801 (1987), App. 467, 439 S.E.2d 216 (1994). 

§ 32-3. Application of payments made to fiduciaries. 

A person who in good faith pays or transfers to a fiduciary any money or 

other property, which the fiduciary as such is authorized to receive, is not 

responsible for the proper application thereof by the fiduciary; and any right or 

title acquired from the fiduciary in consideration of such payment or transfer 

is not invalid in consequence of a misapplication by the fiduciary. (1923) 6.30, 

s. 2; C.S., s. 1864(f).) 

Legal Periodicals. — For discussion of sec- 

tion, see 1 N.C.L. Rev. 291 (1923). 

§ 32-4: Repealed by Session Laws 1977, c. 814, s. 8. 

§ 32-5. Transfer of negotiable instrument by fiduciary. 

If any negotiable instrument payable or indorsed to a fiduciary as such is 

indorsed by a fiduciary, or if any negotiable instrument payable or indorsed to 

his principal is indorsed by a fiduciary empowered to indorse such instrument 

on behalf of his principal, the indorsee is not bound to inquire whether the 

fiduciary is committing a breach of his obligation as fiduciary in indorsing or 

delivering the instrument, and is not chargeable with notice that the fiduciary 

is committing a breach of his obligation as fiduciary unless he takes the 

instrument with actual knowledge of such breach or with knowledge of such 

facts that his action in taking the instrument amounts to bad faith. If, however, 

such instrument is transferred by the fiduciary in payment of or as security for 

a personal debt of the fiduciary to the actual knowledge of the creditor, or is 

transferred in any transaction known by the transferee to be for the personal 

benefit of the fiduciary, the creditor or other transferee is liable to the principal 

if the fiduciary in fact commits a breach of his obligation as fiduciary in 

transferring the instrument. (1923, c. 85, s. 4: C.S., s. 1864(h).) 

Legal Periodicals. — For discussion of sec- 

tion, see 1 N.C.L. Rev. 291 (1923). 

CASE NOTES 

Prior to enactment of the Uniform Com- J.L. Smathers & Co. v. Toxaway Hotel Co., 162 

mercial Code, G.S. 25-1-101 et seq., the uni- N.C. 346, 78 S.E. 224 (1913); J.L. Smathers & 

form application of the N.I.L. was followed. See Co. v. Toxaway Hotel Co., 167 N.C. 469, 83 S.E. 

Setzer v. Deal, 135 N.C. 428, 47 S.E. 466 (1904); 844 (1914). 
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§32-6 CH. 32. FIDUCIARIES §32-6 

§ 32-6. Check drawn by fiduciary payable to third person. 

If a check or other bill of exchange is drawn by a fiduciary as such, or in the 
name of his principal by a fiduciary empowered to draw such instrument in the 
name of his principal, the payee is not bound to inquire whether the fiduciary 
is committing a breach of his obligation as fiduciary in drawing or delivering 
the instrument, and is not chargeable with notice that the fiduciary is 
committing a breach of his obligation as fiduciary unless he takes the 
instrument with actual knowledge of such breach or with knowledge of such 
facts that his action in taking the instrument amounts to bad faith. If, however, 
such instrument is payable to a personal creditor of the fiduciary and delivered 
to the creditor in payment of or as security for a personal debt of the fiduciary 
to the actual knowledge of the creditor, or is drawn and delivered in any 
transaction known by the payee to be for the personal benefit of the fiduciary, 
the creditor or other payee is liable to the principal if the fiduciary in fact 
commits a breach of his obligation as fiduciary in drawing or delivering the 
instrument. (1923, c. 85, s. 5; C.S., s. 1864(i).) 

CASE NOTES 

Section Illustrates General Rule of Lia- of Charlotte, 340 F.2d 550 (4th Cir. 1965). 
bility. — The history of this provision indicates Agreement Protecting Bank Void When 
that it was intended to illustrate the general Bank Acts in Bad Faith. — Any agreement 
rule of liability rather than to create an excep- _ protecting a bank from liability for assisting a 
tion to it. Maryland Cas. Co. v. Bank of Char- fiduciary in a misappropriation when the bank 
lotte, 340 F.2d 550 (4th Cir. 1965). acts in “bad faith” or with “actual knowledge” of 

Payee’s Liability. — For the payee to be- the fiduciary’s breach is void. Maryland Cas. 
come liable under this section it must be found Co. v. Bank of Charlotte, 340 F.2d 550 (4th Cir. 
either that it had actual knowledge of the 1965). 
misappropriation or that it acted in bad faith. Fact That Bank Is Designated Payee Not 
Maryland Cas. Co. v. Bank of Charlotte, 340 Enough to Attribute “Actual Knowledge” 
F.2d 550 (4th Cir. 1965). or “Bad Faith.” — The bank is not liable for 
Contributory Negligence of Principal.— cashing the first check in the series and paying 

Liability is based on payee’s conscious conduct the proceeds to the fiduciary, since the mere 
or “bad faith” and contributory neglect of prin- fact that the bank was designated as payee was 
cipal would not negate such fault. Maryland not enough to attribute to it either “actual 
Cas. Co. v. Bank of Charlotte, 340 F.2d 550 (4th knowledge” or “bad faith,” but it did act in “bad 
Cir. 1965). faith,” even if it lacked “actual knowledge,” 

Test for Determining Bad Faith. — In when it received the second check in the series 
determining “bad faith” courts ask whether it and credited the proceeds to the fiduciary’s 
was “commercially” unjustifiable for the payee debt. Maryland Cas. Co. v. Bank of Charlotte, 
to disregard and refuse to learn facts readily 340 F.2d 550 (4th Cir. 1965). 

available. Maryland Cas. Co. v. Bank of Char- “Actual knowledge” means express fac- 
lotte, 340 F.2d 550 (4th Cir. 1965). tual information that funds are being used — 
Bad faith in taking commercial paper for private purposes. Maryland Cas. Co. v. 

does not necessarily involve furtive mo- Bank of Charlotte, 340 F.2d 550 (4th Cir. 1965). 
tives, for it exists when the creditor has notice The crediting of checks to fiduciary’s 
of facts which, if unexplained, would show that private debts constitutes either “actual 
he was taking the property of one who owed knowledge” or “bad faith.” Maryland Cas. 
him nothing, in payment of aclaim that heheld Co. v. Bank of Charlotte, 340 F.2d 550 (4th Cir. 
against someone else. Maryland Cas. Co. v. 1965). 
Bank of Charlotte, 340 F.2d 550 (4th Cir. 1965). While a bank may have acted innocently in 
When Remaining Passive Is Bad Faith. cashing a first check, it lost this innocence 

— At some point, obvious circumstances be- when a second check was received and used to 
come so cogent that it is “bad faith” to remain _ pay fiduciary’s personal obligation. Maryland 
passive. Maryland Cas. Co. v. Bank of Char- Cas. Co. v. Bank of Charlotte, 340 F.2d 550 (4th 
lotte, 340 F.2d 550 (4th Cir. 1965). Cir. 1965). 
Neither criminal fraud nor downright A bank, having gained “actual knowledge” of 

corruption is an essential ingredient of a breach of a fiduciary obligation when it re- 
legal “bad faith.” Maryland Cas. Co. v. Bank ceived a second check in series and applied it in 

30 



§32-7 

reduction of fiduciary’s personal debt, could not 

divest itself of its continuing knowledge of the 

faithlessness of the fiduciary. Maryland Cas. 

Co. v. Bank of Charlotte, 340 F.2d 550 (4th Cir. 

1965). 
Creditor’s Liability for “Actual Knowl- 

edge.” — If the crediting of checks to fiduciary’s 

private debts constitutes “actual knowledge,” 

the creditor is liable because from the circum- 

stances it would necessarily have “actual 

knowledge” that the fiduciary was misappropri- 

ating his principal’s funds. Maryland Cas. Co. v. 

Bank of Charlotte, 340 F.2d 550 (4th Cir. 1965). 

Evidence Sufficient for Jury. — Admis- 

sions by defendant that it entered into con- 

tracts for the sale of certain lands to an indi- 

vidual and that in payment of the sum due 

upon the execution of the contracts it accepted 
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checks drawn on the funds of a corporation by 

the individual as president of the corporation, 

together with evidence that the individual had 

no authority to so use the corporate funds, that 

the corporation was not indebted to him, and 

that the transaction was not made for the 

corporation, was sufficient to be submitted to 

the jury in an action by the receiver of the 

corporation under the provisions of this section. 

LaVecchia v. North Carolina Joint Stock Land 

Bank, 218 N.C. 35, 9 S.E.2d 489 (1940). 

Judgment on Pleadings. — Allegations of 

defendant’s acceptance of a corporate check in 

payment of individual obligation of the presi- 

dent does not entitle the plaintiff to judgment 

on the pleadings. LaVecchia v. North Carolina 

Joint Stock Land Bank, 216 N.C. 28, 3 S.E.2d 

276 (1939). 

§ 32-7. Check drawn by and payable to fiduciary. 

If a check or other bill of exchange is drawn by a fiduciary as such or in the 

name of his principal by a fiduciary empowered to draw such instrument in the 

name of his principal, payable to the fiduciary personally, or payable to a third 

person and by him transferred to the fiduciary, and is thereafter transferred by 

the fiduciary, whether in payment of a personal debt of the fiduciary or 

otherwise, the transferee is not boun 

committing a breach of his obligation 

ment, and is not chargeable with no 

breach of his obligation as fiduciary un 

d to inquire whether the fiduciary 1s 

as fiduciary in transferring the instru- 

tice that the fiduciary is committing a 

less he takes the instrument with actual 

knowledge of such breach or with knowledge of such facts that his action in 

taking the instrument amounts to bad faith. (1923, c. 85, s. 6; C.S., s. 1864G@).) 

§ 32-8. Deposit in name of fiduciary as such. 

If a deposit is made in a bank to the credit of a fiduciary as such, the bank 

is authorized to pay the amount of the deposit or any part thereof upon the 

check of the fiduciary, signed with the name in which such deposit is entered, 

without being liable to the principal, unless the bank pays the check with 

actual knowledge that the fiduciary is committing a breach of his obligation as 

fiduciary in drawing the check or with knowledge of such facts that its action 

in paying the check amounts to bad faith. 

If, however, such a check is payable to the drawee bank and is delivered to 

it in payment of or as security for a personal debt of the fiduciary to it, the bank 

is liable to the principal if the fiduciary in fact commits a breach of his 

obligation as fiduciary in drawing or 
C.S., s. 1864(k).) 

Legal Periodicals. — For discussion of sec- 

tion, see 1 N.C.L. Rev. 291 (1923). 

delivering the check. (1923, c. 85, s. 7; 

§ 32-9. Deposit in name of principal. 

If a check is drawn upon the account of his principal in a bank by a fiduciary 

who is empowered to draw checks upon his principal’s account, the bank is 

authorized to pay such check without being liable to the principal, unless the 

bank pays the check with actual knowledge that the fiduciary is committing a 

breach of his obligation as fiduciary in drawing such check, or with knowledge 
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of such facts that its action in paying the check amounts to bad faith. If, 
however, such a check is payable to the drawee bank and is delivered to it in 
payment of or as security for a personal debt of the fiduciary to it, the bank is 
liable to the principal if the fiduciary in fact commits a breach of his obligation 
as fiduciary in drawing or delivering the check. (1923, c. 85, s. 8; C.S., s. 
1864(1).) 

CASE NOTES 

Distinction Between Negligence and 
Bad Faith. — The distinction between negli- 
gence and bad faith is that bad faith, or dishon- 
esty, unlike negligence, is willful. Edwards v. 
Northwestern Bank, 39 N.C. App. 261, 250 
S.E.2d 651 (1979). 
Showing of mere negligence is clearly 

not sufficient to establish “bad faith.” 
Edwards v. Northwestern Bank, 39 N.C. App. 
261, 250 S.E.2d 651 (1979). 
Mere failure to make inquiry, even 

though there be suspicious circumstances, does 
not constitute bad faith, unless such failure is 
due to the deliberate desire to evade knowledge 
because of a belief or fear that inquiry would 
disclose a vice or defect in the transaction — 
that is to say, where there is an intentional 
closing of the eyes or stopping of the ears. 
Edwards v. Northwestern Bank, 39 N.C. App. 

fining “good faith” in G.S. 32-2(b) in terms of an 
act done honestly although perhaps negli- 
gently, the drafters of the act implicitly re- 
vealed their intention that the term “bad faith” 
requires a showing of some indicia of dishonest | 
conduct or a showing of facts and circumstances 
so cogent and obvious that to remain passive 
would amount to a deliberate desire to evade 
knowledge because of a belief or fear that 
inquiry would disclose a defect in the transac- 
tion. Edwards v. Northwestern Bank, 39 N.C. 
App. 261, 250 S.E.2d 651 (1979). 

Bank’s violation of this section of the Uni- 
form Fiduciaries Act was held not to constitute 
an unfair or deceptive trade practice where the 
breach of fiduciary duty was committed by a 
trustee, and there was an absence of actual 
knowledge or bad faith by the bank. Moretz v. 
Miller, 126 N.C. App. 514, 486 S.E.2d 85 (1997). 

261, 250 S.E.2d 651 (1979). 
What Constitutes “Bad Faith.” — By de- 

Applied in Edwards v. Northwestern Bank, 
53 N.C. App. 492, 281 S.E.2d 86 (1981). 

§ 32-10. Deposit in fiduciary’s personal account. 

If a fiduciary makes a deposit in a bank to his personal credit of checks 
drawn by him upon an account in his own name as fiduciary or of checks 
payable to him as fiduciary or of checks drawn by him upon an account in the 
name of his principal if he is empowered to draw checks thereon, or checks 
payable to his principal and indorsed by him, if he is empowered to indorse 
such checks, or if he otherwise makes a deposit of funds held by him as 
fiduciary, the bank receiving such deposit is not bound to inquire whether the 
fiduciary is committing thereby a breach of his obligation as fiduciary; and the 
bank is authorized to pay the amount of the deposit or any part thereof upon 
the personal check of the fiduciary without being liable to the principal, unless 
the bank receives the deposit or pays the check with actual knowledge that the | 
fiduciary is committing a breach of his obligation as fiduciary in making such 
deposit or in drawing such check, or with knowledge of such facts that its 
action in receiving the deposit or paying the check amounts to bad faith. (1923, 
c. 85, s. 9; C.S., s. 1864(m).) 

§ 32-11. Deposit in names of two or more trustees. 
When a deposit is made in a bank in the name of two or more persons as 

trustees and a check is drawn upon the trust account by any trustee or trustees 
authorized by the other trustee or trustees to draw checks upon the trust 
account, neither the payee nor other holder nor the bank is bound to inquire 
whether it is a breach of trust to authorize such trustee or trustees to draw 
checks upon the trust account, and is not liable unless the circumstances be 
such that the action of the payee or other holder or the bank amounts to bad 
faith. (1923, c. 85, s. 10; C.S., s. 1864(n).) 
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Legal Periodicals. — For discussion of sec- 

tion, see 1 N.C.L. Rev. 292 (1923). 

§ 32-12. Cases not provided for in Article. 

In any case not provided for in this Article the rules of law and equity, 

including the law merchant and those rules of law and equity relating to 

trusts, agency, negotiable instruments and banking, shall continue to apply. 

(1923, c. 85, s. 12; C.S., s. 1864(p); 1965, c. 628, s. 2} 

§ 32-13. Uniformity of interpretation. 

This Article shall be so interpreted and construed as to effectuate its general 

purpose to make uniform the law of those states which enact it. (1923, c. 85, s. 

13; C.S., s. 1864(q); 1965, c. 628, s. 2.) 

ARTICLE 2. 

Security Transfers. 

§§ 32-14 through 32-24: Repealed by Session Laws 1997-181, s. 23. 

ARTICLE 3. 

Powers of Fiduciaries. 

§ 32-25. Definition. 

As used in this Article, the term “fiduciary” means the one or more executors 

of the estate of a decedent, or the one or more trustees of a testamentary or 

inter vivos trust estate, whichever in a particular case shall be appropriate. 

(1965, c. 628, s. 1.) 

Legal Periodicals. — For note, “The North 

Carolina Fiduciary Powers Act and the Duty of 

Loyalty,” see 45 N.C.L. Rev. 1141 (1967). 

CASE NOTES 

Cited in Williams v. Randolph, 94.N.C. App. §.E.2d 6 (1997), cert. denied, 346 N.C. 281, 487 

413, 380 S.E.2d 553 (1989); Melvin v. Home Sie2a ool C1994): 

Fed. Sav. & Loan Ass’n, 125 N.C. App. 660, 482 

§ 32-26. Incorporation by reference of powers enumer- 

ated in § 32-27; restriction on exercise of such 

powers. 

(a) By an express intention of the testator or settlor so to do contained in a 

will, or in an instrument in writing whereby a trust estate is created inter 

vivos, any or all of the powers or any portion thereof enumerated in G.S. 32-27, 

as they exist at the time of the signing of the will by the testator or at the time 

of the signing by the first settlor who signs the trust instrument, may be, by 

appropriate reference made thereto, incorporated in such will or other written 

instrument, with the same effect as though such language were set forth 

33 



§32-27 CH. 32. FIDUCIARIES §32-27 

verbatim in the instrument. Incorporation of one or more of the powers 
contained in G.S. 32-27 by reference to that section shall be in addition to and 
not in limitation of the common law or statutory powers of the fiduciary. 

(b) No power of authority conferred upon a fiduciary as provided in this 
Article shall be exercised by such fiduciary in such a manner as, in the 
aggregate, to deprive the trust or the estate involved of an otherwise available 
tax exemption, deduction or credit, expressly including the marital deduction, 
or operate to impose a tax upon a donor or testator or other person as owner of 
any portion of the trust or estate involved. “Tax” includes, but is not limited to, 
any federal, State, or local income, gift, estate or inheritance tax. 

(c) Nothing herein shall be construed to prevent the incorporation of the 
powers enumerated in G.S. 32-27 in any other kind of instrument or agree- 
ment. (1965, c. 628, s. 1.) 

CASE NOTES 

Cited in Montgomery v. Hinton, 45 N.C. App. 
271, 262 S.E.2d 697 (1980). 

§ 32-27. Powers which may be incorporated by reference 
in trust instrument. The following powers may 
be incorporated by reference as provided in 
G.S. 32-26: 

(1) Retain Original Property. — To retain for such time as the fiduciary 
shall deem advisable any property, real or personal, which the 
fiduciary may receive, even though the retention of such property by 
reason of its character, amount, proportion to the total estate or 
otherwise would not be appropriate for the fiduciary apart from this 
provision. 

(2) Sell and Exchange Property. — To sell, exchange, give options upon, 
partition or otherwise dispose of any property or interest therein 
which the fiduciary may hold from time to time, with or without order 
of court, at public or private sale or otherwise, upon such terms and 
conditions, including credit, and for such consideration as the fidu- 
ciary shall deem advisable, and to transfer and convey the property or 
interest therein which is at the disposal of the fiduciary, in fee simple 
absolute or otherwise, free of all trust; and the party dealing with the 
fiduciary shall not be under a duty to follow the proceeds or other 
consideration received by the fiduciary from such sale or exchange. 

(3) Invest and Reinvest. — To invest and reinvest, as the fiduciary shall 
deem advisable, in stocks (common or preferred), bonds, debentures, 
notes, mortgages or other securities, in or outside the United States; 
in insurance contracts on the life of any beneficiary or of any person in 
whom a beneficiary has an insurable interest, or in annuity contracts 
for any beneficiary, in any real or personal property, in investment 
trusts; in participations in common trust funds, and generally in such 
property as the fiduciary shall deem advisable, even though such 
investment shall not be of the character approved by applicable law 
but for this provision. 

(4) Invest without Diversification. — To make investments which cause a 
greater proportion of the total property held by the fiduciary to be 
invested in investments of one type or of one company than would be 
considered appropriate for the fiduciary apart from this provision. 

(5) Continue Business. — To the extent and upon such terms and 
conditions and for such periods of time as the fiduciary shall deem 
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necessary or advisable, to continue or participate in the operation of 

any business or other enterprise, whatever its form of organization, 

including but not limited to the power: 

a. To effect incorporation, dissolution, or other change in the form of 

the organization of the business or enterprise; 

b. To dispose of any interest therein or acquire the interest of others 

therein; 
c. To contribute thereto or invest therein additional capital or to lend 

money thereto, in any such case upon such terms and conditions 

as the fiduciary shall approve from time to time; 

d. To determine whether the liabilities incurred in the conduct of the 

business are to be chargeable solely to the part of the estate or 

trust set aside for use in the business or to the estate or trust as 

a whole; and 
e. In all cases in which the fiduciary is required to file accounts in any 

court or in any other public office, it shall not be necessary to 

itemize receipts and disbursements and distributions of property 

but it shall be sufficient for the fiduciary to show in the account a 

single figure or consolidation of figures, and the fiduciary shall be 

permitted to account for money and property received from the 

business and any payments made to the business in lump sum 

without itemization. 

(6) Form Corporation or Other Entity. — To form a corporation or other 

entity and to transfer, assign, and convey to such corporation or entity 

all or any part of the estate or of any trust property in exchange for the 

stock, securities or obligations of any such corporation or entity, and to 

continue to hold such stock and securities and obligations. 

(7) Operate Farm. — To continue any farming operation received by the 

fiduciary pursuant to the will or other instrument and to do any and 

all things deemed advisable by the fiduciary in the management and 

maintenance of such farm and the production and marketing of crops 

and dairy, poultry, livestock, orchard and forest products including 

but not limited to the following powers: 

_a. To operate the farm with hired labor, tenants or sharecroppers; 

b. To lease or rent the farm for cash or for a share of the crops; 

c. To purchase or otherwise acquire farm machinery and equipment 

and livestock; 
d. To construct, repair, and improve farm buildings of all kinds 

needed in the fiduciary’s judgment, for the operation of the farm; 

e. To make or obtain loans or advances at the prevailing rate or rates 

of interest for farm purposes such as for production, harvesting, 

or marketing, or for the construction, repair, or improvement of 

farm buildings, or for the purchase of farm machinery or equip- 

ment or livestock; 
f. To employ approved soil conservation practices in order to conserve, 

improve, and maintain the fertility and productivity of the soil; 

g. To protect, manage and improve the timber and forest on the farm 

and sell the timber and forest products when it is to the best 

interest of the estate; 
h. To ditch, dam and drain damp or wet fields and areas of the farm 

when and where needed; 

i. To engage in the production of livestock, poultry or dairy products, 

and to construct such fences and buildings and plant such 

pastures and crops as may be necessary to carry on such opera- 

tions; 
j. To market the products of the farm; and 
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k. In general, to employ good husbandry in the farming operation. 
(8) Manage Real Property. — 

a. To improve, manage, protect, and subdivide any real property; 
b. To dedicate or withdraw from dedication parks, streets, highways, 

or alleys; 
c. To terminate any subdivision or part thereof: 
d. To borrow money for the purposes authorized by this subdivision 

for such periods of time and upon such terms and conditions as to 
rates, maturities and renewals as the fiduciary shall deem 
advisable and to mortgage or otherwise encumber any such 
property or part thereof, whether in possession or reversion; 

e. To lease any such property or part thereof to commence at the 
present or in the future, upon such terms and conditions, includ- 
ing options to renew or purchase, and for such period or periods of 
time as the fiduciary deems advisable although such period or 
periods may extend beyond the duration of the trust or the 
administration of the estate involved; 

f. To make gravel, sand, oil, gas and other mineral leases, contracts, 
licenses, conveyances or grants of every nature and kind which 
are lawful in the jurisdiction in which such property lies; 

g. To manage and improve timber and forests on such property, to sell 
the timber and forest products, and to make grants, leases, and 
contracts with respect thereto; 

h. To modify, renew or extend leases; 
i. To employ agents to rent and collect rents; 
j. To create easements and release, convey, or assign any right, title, 

or interest with respect to any easement on such property or part 
thereof; 

k. To erect, repair or renovate any building or other improvement on 
such property, and to remove or demolish any building or other 
improvement in whole or in part; and 

l. To deal with any such property and every part thereof in all other 
ways and for such other purposes or considerations as it would be 
lawful for any person owning the same to deal with such property 
either in the same or in different ways from those specified 
elsewhere in this subdivision (8). 

(8a) Comply with environmental law. — 
a. To inspect property held by the fiduciary, including interests in sole 

proprietorships, partnerships, or corporations and any assets 
owned by any such business enterprise, for the purpose of 
determining compliance with environmental law affecting such 
property and to respond to any actual or threatened violation of 
any environmental law affecting property held by the fiduciary; 

b. To take, on behalf of the estate or trust, any action necessary to 
prevent, abate, or otherwise remedy any actual or threatened 
violation of any environmental law affecting property held by the 
fiduciary, either before or after the initiation of an enforcement 
action by any governmental body; 

c. To refuse to accept property in trust if the fiduciary determines that 
any property to be donated to the trust either is contaminated by 
any hazardous substance or is being used or has been used for any 
activity directly or indirectly involving hazardous substance 
which could result in liability to the trust or otherwise impair the 
value of the assets held therein; 

d. To settle or compromise at any time any and all claims against the 
trust or estate which may be asserted by any governmental body 
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or private party involving the alleged violation of any environ- 

mental law affecting property held in trust or in an estate; 

e. To disclaim any power granted by any document, statute, or rule of 

law which, in the sole discretion of the fiduciary, may cause the 

fiduciary to incur personal liability under any environmental law; 

f. To decline to serve as a fiduciary if the fiduciary reasonably believes 

that there is or may be a conflict of interest between it in its 

fiduciary capacity and in its individual capacity because of 

potential claims or liabilities which may be asserted against it on 

behalf of the trust or estate because of the type or condition of 

assets held therein. 
g. For purposes of this subsection “environmental law” means any 

federal, state, or local law, rule, regulation, or ordinance relating 

to protection of the environment or human health. For purposes 

of this subsection, “hazardous substances” means any substance 

defined as hazardous or toxic or otherwise regulated by any 

environmental law. The fiduciary shall be entitled to charge the 

cost of any inspection, review, abatement, response, cleanup, or 

remedial action authorized herein against the income or principal 

of the trust or estate. A fiduciary shall not be personally liable to 

any beneficiary or other party for any decrease in value of assets 

in trust or in an estate by reason of the fiduciary’s compliance 

with any environmental law, specifically including any reporting 

requirement under such law. Neither the acceptance by the 

fiduciary of property or a failure by the fiduciary to inspect 

property shall be deemed to create any inference as to whether or 

not there is or may be any liability under any environmental law 

with respect to such property. 

(9) Pay Taxes and Expenses. — To pay taxes, assessments, compensation 

of the fiduciary, and other expenses incurred in the collection, care, 

administration, and protection of the trust or estate. 

(10) Receive Additional Property. — To receive additional property from 

any source and administer such additional property as a portion of the 

appropriate trust or estate under the management of the fiduciary; 

provided the fiduciary shall not be required to receive such property 

without the fiduciary’s consent. 
(11) Deal with Other Trusts. — In dealing with one or more fiduciaries: 

a. To sell property, real or personal, to, or to exchange property with, 

the trustee of any trust which the decedent or the settlor or his 

spouse or any child of his shall have created, for such estates and 

upon such terms and conditions as to sale price, terms of 

payment, and security as to the fiduciary shall seem advisable; 

and the fiduciary shall be under no duty to follow the proceeds of 

any such sale; and 
b. To borrow money for such periods of time and upon such terms and 

conditions as to rates, maturities, renewals and securities as the 

fiduciary shall deem advisable from any trust created by the 

decedent, his spouse, or any child of his, for the purpose of paying 

debts of the decedent, taxes, the costs of the administration of the 

estate, and like charges against the estate, or any part thereof, or 

discharging the liability of any fiduciary thereof and to mortgage, 

pledge or otherwise encumber such portion of the estate or any 

trust as may be required to secure such loan or loans and to renew 

such loans. 
(12) Borrow Money. — To borrow money for such periods of time and upon 

such terms and conditions as to rates, maturities, renewals, and 
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security as the fiduciary shall deem advisable, including the power of 

a corporate fiduciary to borrow from its own banking department, for 

the purpose of paying debts, taxes, or other charges against the estate 

or any trust, or any part thereof, and to mortgage, pledge or otherwise 

encumber such portion of the estate or any trust as may be required 

to secure such loan or loans; and to renew existing loans either as 

maker or endorser. 
(13) Make Advances. — To advance money for the protection of the trust 

or estate, and for all expenses, losses and liabilities sustained in the 

administration of the trust or estate or because of the holding or 

ownership of any trust or estate assets, for which advances with any 

interest the fiduciary shall have a lien on the assets of the trust or 

estate as against a beneficiary. 
(14) Vote Shares. — To vote shares of stock owned by the estate or any 

trust at stockholders meetings in person or by special, limited, or 
general proxy, with or without power of substitution. 

(15) Register in Name of Nominee. — To hold a security in the name of a 

nominee or in other form without disclosure of the fiduciary relation- 

ship so that title to the security may pass by delivery, but the fiduciary 

shall be liable for any act of the nominee in connection with the stock 

so held. 
(16) Exercise Options, Rights, and Privileges. — To exercise all options, 

rights, and privileges to convert stocks, bonds, debentures, notes, 
mortgages, or other property into other stocks, bonds, debentures, 
notes, mortgages, or other property; to subscribe for other or addi- 
tional stocks, bonds, debentures, notes, mortgages, or other property; 
and to hold such stocks, bonds, debentures, notes, mortgages, or other 
property so acquired as investments of the estate or trust so long as 
the fiduciary shall deem advisable. 

(17) Participate in Reorganizations. — To unite with other owners of 
property similar to any which may be held at any time in the 
decedent’s estate or in any trusts in carrying out any plan for the 
consolidation or merger, dissolution or liquidation, foreclosure, lease, 
or sale of the property, incorporation or reincorporation, reorganiza- 
tion or readjustment of the capital or financial structure of any 
corporation, company or association the securities of which may form 
any portion of an estate or trust; to become and serve as a member of 
a stockholders or bondholders protective committee; to deposit secu- 
rities in accordance with any plan agreed upon; to pay any assess- 
ments, expenses, or sums of money that may be required for the 
protection or furtherance of the interest of the distributees of an. 
estate or beneficiaries of any trust with reference to any such plan; 
and to receive as investments of an estate or any trust any securities 
issued as a result of the execution of such plan. 

(18) Reduce Interest Rates. — To reduce the interest rate from time to 
time on any obligation, whether secured or unsecured, constituting a 
part of an estate or trust. 

(19) Renew and Extend Obligations. — To continue any obligation, 
whether secured or unsecured, upon and after maturity with or 
without renewal or extension upon such terms as the fiduciary shall 
deem advisable, without regard to the value of the security, if any, at 
the time of such continuance. | 

(20) Foreclose and Bid in. — To foreclose, as an incident to the collection 
of any bond, note or other obligation, any mortgage, deed of trust, or 
other lien securing such bond, note or other obligation, and to bid in 
the property at such foreclosure sale, or to acquire the property by 
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deed from the mortgagor or obligor without foreclosure; and to retain 

the property so bid in or taken over without foreclosure. 

(21) Insure. — To carry such insurance coverage, including public liabil- 

ity, for such hazards and in such amounts, either in stock companies 

or in mutual companies, as the fiduciary shall deem advisable. 

(22) Collect. — To collect, receive, and receipt for rents, issues, profits, and 

income of an estate or trust. 
(23) Litigate, Compromise or Abandon. — To compromise, adjust, arbi- 

trate, sue on or defend, abandon, or otherwise deal with and settle 

claims in favor of or against the estate or trust as the fiduciary shall 

deem advisable, and the fiduciary’s decision shall be conclusive 

between the fiduciary and the beneficiaries of the estate or trust and 

the persen against or for whom the claim is asserted, in the absence 

of fraud by such persons; and in the absence of fraud, bad faith or 

gross negligence of the fiduciary, shall be conclusive between the 

fiduciary and the beneficiaries of the estate or trust. 

(24) Employ and Compensate Agents, etc. — To employ and compensate, 

out of income or principal or both and in such proportion as the 

fiduciary shall deem advisable, persons deemed by the fiduciary 

needful to advise or assist in the proper settlement of the estate or 

administration of any trust, including, but not limited to, agents, 

accountants, brokers, attorneys-at-law, attorneys-in-fact, investment 

brokers, rental agents, realtors, appraisers, and tax specialists; and to 

do so without liability for any neglect, omission, misconduct, or 

default of such agent or representative provided he was selected and 

retained with due care on the part of the fiduciary. 

(25) Acquire and Hold Property of Two or More Trusts Undivided. — To 

acquire, receive, hold and retain the principal of several trusts created 

by a single instrument undivided until division shall become neces- 

sary in order to make distributions; to hold, manage, invest, reinvest, 

and account for the several shares or parts of shares by appropriate 

entries in the fiduciary’s books of account, and to allocate to each 

share or part of share its proportionate part of all receipts and 

expenses; provided, however, that the provisions of this subdivision 

shall not defer the vesting in possession of any share or part of share 

of the estate or trust. 
(25a) Divide One Trust into Several Trusts and Make Distributions From 

Those Trusts. — 
a. To divide the funds and properties constituting any trusts into two 

or more identical separate trusts that represent two or more 

fractional shares of the funds and properties being divided, or to 

hold any addition or contribution to an existing trust as a 

separate, identical trust, and to make distributions of income and 

principal by a method other than pro rata from the separate 

trusts so created as the fiduciary determines to be in the best 

interests of the trust beneficiaries. In any case where two sepa- 

rate, identical trusts are created pursuant to this sub-subdivi- 

sion, one of which is fully exempt from the federal generation- 

skipping transfer tax and one of which is fully subject to that tax, 

the fiduciary may thereafter, to the extent possible consistent 

with the terms of the governing instrument, determine the value 

of any mandatory or discretionary distributions to trust benefi- 

ciaries on the basis of the combined value of both trusts, but may 

satisfy such distributions from the separate trusts in a manner 

designed to minimize the current and potential generation- 

skipping transfer tax. 
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b. To divide the funds and properties constituting any trusts into two 
or more separate, nonidentical trusts if (i) the new trusts so 
created are not inconsistent with the terms of the governing 
instrument; and (ii) the terms of the new trusts provide in the 
ageregate for the same succession of interests and beneficiaries 
as are provided in the original trust. 

c. To fund the new trusts created pursuant to the authority granted 
under this subdivision either (i) by pro rata allocation of the 
assets of the original trust; (11) based upon the fair market value 
of the assets at the date of division; or (iii) in a manner fairly 
reflecting the net appreciation or depreciation of the trust assets 
measured from the valuation date to the date of division. 

(25b) Consolidate Similar Trusts. — When the trustee is trustee of more 
than one trust, the terms of which are substantially similar and the 
beneficiaries of which are identical, to consolidate the assets of those 
trusts and administer the assets as one trust under the terms of one 
of the trusts. 

(26) Establish and Maintain Reserves. — To set up proper and reasonable 
reserves for taxes, assessments, insurance premiums, depreciation, 
obsolescence, amortization, depletion of mineral or timber properties, 
repairs, improvements, and general maintenance of buildings or other 
property out of rents, profits, or other income received; and to set up 
reserves also for the equalization of payments to or for beneficiaries; 
provided, however, that the provisions of this subdivision shall not 
affect the ultimate interests of beneficiaries in such reserves. 

(27) Distribute in Cash or Kind. — To make distribution of capital assets 
of the estate or trust in kind or in cash, or partially in kind and 
partially in cash, in divided or undivided interests, either pro rata or 
by a method other than pro rata among all distributees, without 
regard to the income tax basis or other special tax attributes of such 
assets, as the fiduciary finds to be most practicable and for the best 
interests of the distributees; and to determine the value of capital 
assets for the purpose of making distribution thereof if and when 
there be more than one distributee thereof, which determination shall 
be binding upon the distributees unless clearly capricious, erroneous 
and inequitable; provided, however, that the fiduciary shall not 
exercise any power under this subdivision unless the fiduciary holds 
title to or an interest in the property to be distributed and is required 
or authorized to make distribution thereof. 

(28) Pay to or for Minors or Incompetents. — To make payments in money, 
or in property in lieu of money, to or for a minor or incompetent in any 
one or more of the following ways: 
a. Directly to such minor or incompetent; 
b. To apply directly in payment for the support, maintenance, educa- 

tion, and medical, surgical, hospital, or other institutional care of 
such minor or incompetent; 

c. To the legal or natural guardian of such minor or incompetent; 
d. To any other person, whether or not appointed guardian of the 

person by any court, who shall, in fact, have the care and custody 
of the person of such minor or incompetent. 

The fiduciary shall not be under any duty to see to the application 
of the payments so made, if the fiduciary exercised due care in the 
selection of the person, including the minor or incompetent, to whom 
such payments were made; and the receipt of such person shall be full 
acquittance to the fiduciary. 

(28a) Pay to Custodian Under Uniform Gifts or Transfers to Minors Act. 
— To make any distribution of income or principal, including real 
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property, for the benefit of any distributee to a custodian under the 

North Carolina Uniform Transfers to Minors Act, Chapter 33A of the 

General Statutes, or under the provisions of any similar statute in the 

state where the minor or the custodian resides. Unless a custodian is 

specifically named in the governing instrument, the fiduciary shall 

have absolute discretion to nominate any qualified individual or 

financial institution, including the fiduciary, to serve as custodian, 

and to nominate one or more substitute custodians. 

(29) Apportion and Allocate Receipts and Expenses. — Where not other- 

wise provided by the Uniform Principal and Income Act of 2003 as 

contained in Chapter 37A of the General Statutes, to determine: 

a. What is principal and what is income of any estate or trust and to 

allocate or apportion receipts and expenses as between principal 

and income in the exercise of the fiduciary’s discretion, and, by 

way of illustration and not limitation of the fiduciary’s discretion, 

to charge premiums on securities purchased at a premium 

against principal or income or partly against each; 

b. Whether to apply stock dividends and other noncash dividends to 

income or principal or apportion them as the fiduciary shall deem 

advisable; and 
c. What expenses, costs, taxes (other than estate, inheritance, and 

succession taxes and other governmental charges) shall be 

charged against principal or income or apportioned between 

principal and income and in what proportions. 

(30) Make Contracts and Execute Instruments. — To make contracts and 

to execute instruments, under seal or otherwise, as may be necessary 

in the exercise of the powers herein granted. 

(31) The foregoing powers shall be limited as follows for any trust which 

shall be classified as a “private foundation” as that term is defined by 

section 509 of the Internal Revenue Code of 1954 or corresponding 

provisions of any subsequent federal tax laws (including each 

nonexempt charitable trust described in section 4947(a)(1) of the code 

which is treated as a private foundation) or nonexempt split-interest 

trust described in section 4947(a)(2) of the Internal Revenue Code of 

1954 or corresponding provisions of any subsequent federal tax laws 

(but only to the extent that section 508(e) of the code is applicable to 

such nonexempt split-interest trust under section 4947 (a)(2)): 

a. The fiduciary shall make distributions of such amounts, for each 

taxable year, at such time and in such manner as not to become 

subject to the tax imposed by section 4942 of the Internal 

Revenue Code of 1954, or corresponding provisions of any subse- 

quent federal tax laws. 
b. No fiduciary shall engage in any act of self-dealing as defined in 

section 4941(d) of the Internal Revenue Code of 1954, or corre- 

sponding provisions of any subsequent federal tax laws. 

c. No fiduciary shall retain any excess business holdings as defined in 

section 4943(c) of the Internal Revenue Code of 1954, or corre- 

sponding provisions of any subsequent federal tax laws. 

d. No fiduciary shall make any investments in such manner as to 

subject the trust to tax under section 4944 of the Internal 

Revenue Code of 1954, or corresponding provisions of any subse- 

quent federal tax laws. 
e. No fiduciary shall make any taxable expenditures as defined in 

section 4945(d) of the Internal Revenue Code of 1954, or corre- 

sponding provisions of any subsequent federal tax laws. (1965, c. 

628, s. 1; 1967, c. 24, s. 15; c. 956; 1971, c. 1136, s. 3; 1977, c. 30; 
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1989, c. 652, s. 20; 1991, c. 192, s. 1; 1995, c. 235, ss. 1-3; 1997-456, 
s. 27; 1999-144, s. 1; 2003-232, s. 3.) 

Editor’s Note. — Session Laws 2003-232, s. 
8, provides that the amendments to this section 
by s. 3 of the act are effective January 1, 2004, 
and applicable to every trust or decedent’s 
estate existing on that date or coming into 
existence after that date, except as otherwise 
expressly provided in the will or terms of the 
trust or in the provisions of Chapter 37A of the 
General Statutes, as enacted in Session Laws 

2003-232. 

Effect of Amendments. — Session Laws 
2003-232, s. 3, in the introductory paragraph of 
subdivision (29), substituted “Uniform Princi- 
pal and Income Act of 2003” for “Principal and 
Income Act of 1973,” and substituted “Chapter 
37A” for “Chapter 37.” See editor’s note for 
effective date and applicability. 

Legal Periodicals. — For legislative survey 
of trusts and estates, see 22 Campbell L. Rev. 
253 (2000). 

CASE NOTES 

Sale of Real Property Devised to Testa- 
tor’s Son. — Where a will granted the executor 
all of the power set forth in this section, neither 
the will nor this section gave the executor the 
authority to sell real property devised to the 
testator’s minor son without prior court ap- 
proval, since the title to the real property 
vested in the devisee son upon the testator’s 
death, and the executor did not “hold” the 
property and it was not “at his disposal” within 
the meaning of this section. Montgomery v. 
Hinton, 45 N.C. App. 271, 262 S.E.2d 697 
(1980). 
Power of Executor. — As the executor had 

the sole power to settle claims, plaintiff had no 
right under the deed of separation, the escrow 

agreement, or the buy-sell agreement to chal- 
lenge the purchase price of stock. Long v. Long, 
119 N.C. App. 500, 459 S.E.2d 58 (1995). 
Deed of Trust. — In the determination of 

whether a deed of trust conveyed by the exec- 
utor is a debt of the estate, the burden is on the 
party asserting the validity of the debt as an 
obligation of the estate to show that the execu- 
tor acted within his authority as executor. 
Hunter v. Newsom, 121 N.C. App. 564, 468 
S.E.2d 802 (1996). 
Applied in Smith v. Central Carolina Bank 

& Trust Co., 59 N.C. App. 712, 297 S.E.2d 783 
(1982). 

Cited in Tyson v. North Carolina Nat'l Bank, 
305 N.C. 1386, 286 S.E.2d 561 (1982). 

§ 32-28. Appointment of ancillary trustee. 

In the event that any property in which a legal or beneficial interest is or 
may become a part of the assets of a trust whether by purchase, foreclosure, 
testamentary disposition, transfer inter vivos or in any other manner, in a 
state or states other than the State of North Carolina or in the District of 
Columbia or any possession of the United States, the North Carolina trustee is 
empowered to name an individual or corporate trustee qualified to act in any 
such other jurisdiction in connection with the property situated therein as 
ancillary trustee of such property and require such security as may be 
designated by the North Carolina trustee. The ancillary trustee so appointed 
shall have all rights, powers, discretions, responsibilities and duties as are 
delegated to it by the North Carolina trustee, within the limits of the authority 
possessed by the North Carolina trustee, but shall exercise and discharge the 
same subject to such limitations or directions of the North Carolina trustee as 
shall be specified in the instrument evidencing the appointment. The ancillary 
trustee shall be answerable to the North Carolina trustee for all moneys, 
assets or other property entrusted to it or received by it in connection with the 
administration of the trust. The North Carolina trustee may remove such 
ancillary trustee and may or may not appoint a successor at any time or from 
time to time as to any or all of the assets. Provided, however, that if the 
ancillary trustee is to be appointed in any jurisdiction that requires any kind 
of procedure or judicial order for the appointment of such an ancillary trustee 
or to authorize it to act, the North Carolina trustee and the ancillary trustee 
must conform to all such requirements. (1973, c. 186.) 
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§§ 32-29 through 32-33: Reserved for future codification purposes. 

ARTICLE 4. 

Restrictions on Exercise of Power for Fiduciary’s Benefit. 

§ 32-34. Restriction on exercise of power for fiduciary’s 
benefit. 

(a) For purposes of this section: 
(1) “General power of appointment” means any power that would cause 

income to be taxed to the fiduciary in his individual capacity under 
section 678 of the Internal Revenue Code and any power that would be 
a general power of appointment, in whole or in part, under section 
2041(b)(1) or 2514(c) of the Internal Revenue Code. 

(2) “Internal Revenue Code” means the “Code” as defined in G.S. 105- 
228.90. 

(3) The term “fiduciary” has the meaning set forth in G.S. 32-25. 
(b) Unless application of this section is clearly negated by specific reference 

in the will, trust document, or other written instrument appointing a fiduciary, 
the following provisions apply to any fiduciary, whether acting as a sole 
fiduciary or as a co-fiduciary. 

(1) Any power conferred upon a fiduciary in his capacity as a fiduciary, but 
not in his capacity as a beneficiary, which would, except for this 
section, constitute in whole or in part, a general power of appoint- 
ment, may not be exercised by the fiduciary in favor of himself, his 
estate, his creditors, or the creditors of his estate, but may be 
exercised in any manner provided in subdivision (2) of this subsection. 

(2) A power described in subdivision (1) of this subsection may be 
exercised as follows: 
a. The fiduciary may exercise the power in favor of a person other 

than himself, his estate, his creditors, or the creditors of his 
estate. 

b. If the power described in subdivision (1) of this subsection is 
conferred upon two or more fiduciaries, it may be exercised by the 
fiduciary or fiduciaries who are not disqualified from exercising 
the power as if they were the only fiduciary or fiduciaries. 

c. If all of the serving fiduciaries are disqualified from exercising a 
power, the court that would have jurisdiction to appoint a 
fiduciary under the instrument, if there were no fiduciary cur- 
rently serving, shall appoint a special fiduciary whose only power 
is to exercise the power that cannot be exercised by the other 
fiduciaries by reason of subdivision (1) of this subsection. 

(3) Any power conferred upon the fiduciary in his capacity as a fiduciary 
to allocate receipts and expenses as between income and principal in 
his own favor must be exercised in accordance with the provisions of 
Chapter 37A of the General Statutes, the Uniform Principal and 
Income Act of 2003. 

(c) Subsection (b) of this section does not apply to revocable trusts in which 
the fiduciary of the trust is also the creator of the trust and is still living. 

(d) This section applies to all fiduciary relationships in existence on July 1, 
1991, and to all other fiduciary relationships that come into existence after 
that date. The provisions of subsection (b) of this section are declaratory of 
existing law, and neither modify nor amend existing fiduciary relationships. 
(1975, c. 185, s. 1; 1991, c. 174, s. 1; 2001-413, s. 5; 2003-232, s. 4.) 
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Editor’s Note. — Session Laws 2003-232, s. 

8, provides that the amendments to subdivision 
(b)(3) by s. 4 of the act are effective January 1, 
2004 and applicable to every trust or decedent’s 
estate existing on that date or coming into 
existence after that date, except as otherwise 
expressly provided in the will or terms of the 
trust or in the provisions of Chapter 37A of the 
General Statutes, as enacted in Session Laws 

2003-232. 

CH. 32. FIDUCIARIES §32-50 

Effect of Amendments. — Session Laws 
2003-232, s. 4, in subdivision (b)(3), substituted 
“Chapter 37A” for “Article 2 of Chapter 37,” and 
substituted “Uniform Principal and Income Act 
of 2003” for “Principal and Income Act of 1973.” 
See editor’s note for effective date and applica- 
bility. 

CASE NOTES 

Withdrawal of Money for Legal Fees 
Held Proper. — Where lawyer placed settle- 
ment proceeds into an account and later with- 
drew money for.services rendered by law firm, 
lawyer did not’ violate subsection (a) of this 
section which prohibits fiduciaries from making 
distributions to themselves; plaintiff’s argu- 
ment that the definition of fiduciary in G.S. 
32-2 applies to subsection (a) was not supported 

by the statute and the payment by a lawyer to 
himself of the legal fee for services rendered in 
a piece of litigation out of the proceeds of 
settlement of that litigation is not the discre- 
tionary disbursement of principal or income to 
oneself prohibited by this section. Williams v. 
Randolph, 94 N.C. App. 418, 380 S.E.2d 553, 
cert. denied, 325 N.C. 487, 384 S.E.2d 547 
(1989). 

§§ 32-35 through 32-49: Reserved for future codification purposes. 

ARTICLE 5. 

Compensation. 

§ 32-50. Compensation. 

(a) Express Trust in Writing. — Unless otherwise provided in the instru- 
ment creating the trust relationship, a trustee under an express trust in 
writing, either inter vivos or testamentary, shall receive compensation for 
serving as a trustee as follows: 

(1) Income Compensation. — An annual charge on gross income of: 
a. Five percent (5%) on the first five thousand dollars ($5,000) of 

income; 
b. Four percent (4%) on the next seven thousand five hundred dollars 

($7,500) of income; 
c. Three percent (3%) on the next twelve thousand five hundred 

dollars ($12,500) of income; | 
d. Two and one-half percent (212%) on the next twenty-five thousand 

dollars ($25,000) of income; 
e. Two percent (2%) on all income over fifty thousand dollars 

($50,000). 
(2) Compensation on Principal Consisting of Personal Property. — An 

annual charge on:the current value of that portion of the principal 
consisting of personal property, of: 
a. Four-tenths (“o) of one percent (1%) on the first twenty-five 

thousand dollars ($25,000) of principal; 
b. Three-tenths (*%0) of one percent (1%) on the next twenty-five 

thousand dollars ($25,000) of principal; 
c. Two-tenths (%0) of one percent (1%) on the next fifty thousand 

dollars ($50,000) of principal; 
d. One-tenth (0) of one percent (1%) on the next one hundred 

thousand dollars ($100,000) of principal; 
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e. One-twentieth (0) of one percent (1%) on all principal over two 
hundred thousand dollars ($200,000). 

(3) Maximum Compensation. — In addition to the minimum compensa- 
tion set out in (1) and (2) above, the clerk of superior court at the 
written request of the trustee may in his discretion allow additional 

compensation in those cases where the trustee has rendered services 

beyond the routine services expected by a trustee but in no event shall 

the total annual aggregate compensation exceed five percent (5%) 

upon the gross income and the expenditures made in accordance with 

law, and five-tenths (5/0) of one percent (1%) upon the current value of 

principal, both real and personal property, held as assets of the trust. 

In determining the amount of such additional compensation, if any, 

the clerk of superior court shall consider the time, responsibility, and 
skill involved in the management activities of the trustee. 

For purposes of determining the annual compensation on principal, the 

current value of the principal shall be determined as of the date of the first 

annual accounting and each year thereafter on the anniversary of that date by 

an appraisal of the trustee and certified to the clerk of superior court. 

When computing the current value of real property for purposes of subdivi- 

sion (3) of this subsection (a) the value of a usual dwelling house occupied by 

a beneficiary and lands reasonably necessary to the use and enjoyment thereof 

shall not be included. 
This section is not applicable to trustees under bond issues, trustees of 

corporate trusts, employee benefit trusts, deeds of trusts of real property used 

for purposes of securing loans, or trusts for similar purposes. 

(b) Effect of Provisions in the Instrument. — Nothing in the provisions of 

this section shall be interpreted to prevent a corporate trustee from applying 

its regularly adopted schedule of compensation in effect and applicable at the 

time of performance of such services where the settlor or testator in the 

instrument creating the trust has so stipulated. In those instances where the 

compensation provision in the instrument creating the trust relationship 

provides that the compensation shall not exceed the maximum allowed by law 

this shall be construed as an expression of intention that the compensation 

ice not exceed the maximum compensation as provided in G.S. 32-50(a)(3), 

above. 
(c) Other Fiduciary Relationships. — Unless otherwise provided, fiduciaries 

other than trustees under express trusts shall be entitled to compensation 

fixed in the discretion of the clerk of superior court not to exceed five percent 

(5%) upon the amounts of receipts, including the value of all personal and real 

property when received, and upon the expenditures made in accordance with 

law. In determining the amount of such compensation, both upon the property 

received and upon expenditures made, the clerk of superior court shall 

consider the time, responsibility, trouble and skill involved in the management 

of such property. The clerk of superior court may allow compensation from time 

to time during the course of the management but the total amount allowed 

shall be determined on final settlement and shall not exceed the limit fixed in 

this subsection. 
(d) Opening Charge. — Unless otherwise provided in the instrument, a 

successor trustee or a trustee of a testamentary trust who did not serve as a 

personal representative for the estate, may make a written request to the clerk 

of superior court for an allowance of an opening charge for his services as a 

trustee. The clerk of superior court may in his discretion allow such opening 

charge not to exceed one percent (1%) of the value of the principal, both real 

and personal, received. In determining the amount of such charge, if any, the 

clerk of superior court shall consider the time, responsibility, and skill involved 

in the opening of the trust or other fiduciary relationship. 
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(e) Closing Charge. — Unless otherwise provided in the instrument, a 
trustee of an express trust or other fiduciary may make a written request to the 
clerk of superior court for the allowance of a closing charge. If the clerk of 
superior court makes a written finding of fact that there are unusual 
circumstances supporting such a request he may in his discretion allow a 
closing charge not to exceed one percent (1%) of the principal, both real and 
personal. In determining the amount of such charge, if any, the clerk of 
superior court shall consider the time, responsibility, and skill involved in the 
closing of the trust or other fiduciary relationship. 

(f) Oral Trust Agreements. — Unless otherwise provided in the oral trust 
agreement, a trustee under a valid oral trust agreement shall receive compen- 
sation in accordance with subsection (a). 

(g) Principal Less than Ten Thousand Dollars ($10,000). — Notwithstand- 
ing subsections (a), (b) and (c) above, when the gross value of the principal is 
ten thousand dollars ($10,000) or less, the clerk of superior court is authorized 
and empowered to fix the compensation to be received by the trustee or 
fiduciary in an amount as the clerk in his discretion, deems just and adequate. 

(h) Compensation Considered Costs of Management. — All compensation, 
whether allocated to income or principal shall be charged as part of the costs 
of management and, upon allowance, may be retained out of the assets against 
creditors and all other persons claiming an interest. 

(i) Charges for Management; Appeals. — Nothing in this section shall be 
construed: 

(1) To prevent the clerk of superior court from allowing reasonable sums 
for necessary charges and disbursements incurred in the manage- 
ment of the principal; or 

(2) me tigate the right of any interested party to appeal an order of the 
clerk. 

(j) Default or Misconduct. — No fiduciary or trustee who has been guilty of 
default or misconduct in the due execution of his office resulting in the 
revocation of his appointment shall be entitled to any compensation under the 
provisions of this Article. 

(k) Income Tax Withholding. — For the purpose of computing the compen- 
sation whenever any portion of the dividends, interest, rents or other amounts 
payable to a fiduciary or trustee is required by any law of the United States or 
other governmental unit to be withheld for income tax purposes by the person, 
corporation, organization or governmental unit paying the same, the amount 
so withheld shall be deemed to be income. (1977, c. 814, s. 1.) 

CASE NOTES 

Actions of Trustee Not Shown by In- 
crease in Money. — The mere fact that a trust 
made money is not sufficient to prove that 
defendant trustee acted openly, fairly and hon- 
estly. Estate of Smith ex rel. Smith v. 
Underwood, 127 N.C. App. 1, 487 S.E.2d 807 

Disgorgement of trustee commissions is 
granted in a removal proceeding only if the 
trustee is removed. Estate of Smith ex rel. 
Smith v. Underwood, 127 N.C. App. 1, 487 
S.E.2d 807 (1997), cert. denied, 347 N.C. 398, 
494 §.E.2d 410 (1997). 

(1997), cert. denied, 347 N.C. 398, 494 S.E.2d 
410 (1997). 

§ 32-51. Counsel fees allowable to attorneys serving as 
fiduciaries. 

The clerk of superior court, in his discretion, is authorized and empowered to 
allow counsel fees to an attorney serving as a fiduciary or trustee (in addition 
to the compensation allowed him as a fiduciary or trustee) where such attorney 
in behalf of the trust or fiduciary relationship renders professional services, as 
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an attorney, which are beyond the ordinary routine of management and of a 
type which would reasonably justify the retention of legal counsel by any 
fiduciary or trustee not himself licensed to practice law. (1977, c. 814, s. 1.) 

CASE NOTES 

Foreclosure Proceedings. — When a_ was not serving as the fiduciary or personal 

trustee of a deed of trust who is also a licensed representative for the estate but as the attor- 
attorney performs such extraordinary services ney for the personal representative; therefore, 
as described in this section in connection witha _ this section had no applicability to the facts of 
foreclosure proceeding, counsel is entitled un- the case. Williams v. Randolph, 94 N.C. App. 

der G.S. 45-21.20 to an award of attorney's fees 413, 380 S.E.2d 553, cert. denied, 325 N.C. 437, 
as an “expense[] incurred with respect to the 384 S.E.2d 547 (1989). 
sale or proposed sale....” In re Newcomb, 112 Actions of Trustee Not Shown by In- 

N.C. App. 67, 434 S.E.2d 648 (1993). crease in Money. — The mere fact that trust 

Statute Not Applicable Where Attorney made money is not sufficient to prove that 

Not Representing Estate. — Where attorney gefendant trustee acted openly, fairly and hon- 
placed settlement proceeds in an account and estly. Estate of Smith ex rel. Smith v. 

later withdrew money for services which law 

firm had rendered, attorney did not violate this ee aan pene a“ as Arson 

section by failing to have the legal fee approved 410 (19 97) ; ’ U. , Le 

by the clerk of superior court since attorney 

§ 32-52. Applicability. 

The provisions of this Article shall apply to all trusts and fiduciary relation- 

ships created on or after January 1, 1978, and to all express trusts in writing 

existing on January 1, 1978 if the instrument does not contain any provision 
relating to compensation. (1977, c. 814, s. 1.) 
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Chapter 32A. 

Powers of Attorney. 

Article 1. Article 3. 

Statutory Short Form Power of Attorney. Health Care Powers of Attorney. 

Sec. Sec. 
32A-1. Statutory Short Form of General Power 32A-15. General purpose of this Article. 

of Attorney. 32A-16, Definitions. 
32A-2. Powers conferred by the Statutory 394-17, Who may make a health care power of 

Short Form Power of Attorney set attorney. 

ST has esate ay 32A-18. Who may act as a health care attor- 
32A-3. Provisions not exclusive; reference to 

Chapter 32B. Bere acue (ey oT 
32A-4 through 32A-7. [Reserved.] 32A-19. read a solemn limitations of au- 

Article 2. 32A-20. Effectiveness and duration; revoca- 

tion. 

PAAR CIR AM Sept 2 32A-21. Appointment, resignation, removal, 

32A-8. Definition. and substitution. 

32A-9. Registered durable power of attorney 32A-22. Relation of the health care agent to a 

not affected by incapacity or men- court-appointed fiduciary and to a 

tal incompetence. general attorney-in-fact. 
32A-10. Relation of attorney-in-fact to court- 32A-23. Article 2, Chapter 32A, not applicable. 

appointed fiduciary. 32A-24. Reliance on health care power of attor- 

32A-11. File with clerk, records, inventories, ney; defense. 

| accounts, fees, and commissions. §32A-25. Statutory form health care power of 
32A-12. Appointment, resignation, removal, attorney. 

and substitutions. 32A-26. Health care power of attorney and 

32A-13, Revocation. declaration of desire for natural 
32A-14. Powers of attorney executed under the oaths 

provisions of G.S. 47-115.1; refer- 2A-27 qi 
ence to Chapter 32B. Se ai tl 

Article 2A. ilar ta 
Authority of Attorney-In-Fact to Make Consent to Health Care for Minor. 

Gifts. 32A-28. Purpose. 

32A-14.1. Gifts under power of attorney. 32A-29. Definitions. Bayt 
32A-14.2 through 32A-14.9. [Reserved.] 32A-30. Who may make an authorization to 

consent to health care for minor. 

Article 2B. 32A-31. Extent and limitations of authority. 

Gifts Authorized by Court Order. 32A-32. Duration of authorization; revocation. 

32A-33. Reliance on authorization to consent 

32A-14.10. Gifts authorized by court order. to health care for minor. 

32A-14.11. Appeal; stay effected by appeal. 32A-34. Statutory form authorization to con- 

32A-14.12. Costs and fees. sent to health care for minor. 

ARTICLE 1. 

Statutory Short Form Power of Attorney. 

§ 32A-1. Statutory Short Form of General Power of Attor- 
ney. 

The use of the following form in the creation of a power of attorney is lawful, 

and, when used, it shall be construed in accordance with the provisions of this 

“NOTICE: THE POWERS GRANTED BY THIS DOCUMENT ARE 

BROAD AND SWEEPING. THEY ARE DEFINED IN CHAPTER 32A 

Chapter. 



§32A-1 CH. 32A. POWERS OF ATTORNEY §32A-1 

OF THE NORTH CAROLINA GENERAL STATUTES WHICH EX- 
PRESSLY PERMITS THE USE OF ANY OTHER OR DIFFERENT 
FORM OF POWER OF ATTORNEY DESIRED BY THE PARTIES 
CONCERNED. 

State of 
County of 
[eae Pern AAD POIN Geeks ree ee te LOe DE Va ea Urea 

in-fact, to act in my name in any way which I could act for myself, with 
respect to the following matters as each of them is defined in Chapter 
32A of the North Carolina General Statutes. (DIRECTIONS: Initial 
the line opposite any one or more of the subdivisions as to which the 
principal desires to give the attorney-in-fact authority.) 

(1) Real property transactions. sqoter: noterlosey toes -nreeenh 
(2) Personal property transactions ..................0.00- 
(3) Bond, share, stock, securities and commodity 

TEANSACELONS an fa. «sens eee s oes s eee eee 
(4) 2 Banking utransactiOns vars cnec eee tees ne ae 
(Slasatedepasiten: semee ....c.. seater prereset etc eee 
(6) Business operating transactions .................0e08: 
(7)eInsurance:transactions 2aaiits a eyo: .ehdb. heal 
(8)*Estate'transactions ... 10) 30.7 SAde0l BA Despelin gen. 
(9) Personal relationships and affairs .................... 
(10) Social security and unemployment .................. 
(11) Benefits from military service ..............0ceseecees 
0 72D ed ee 0h 0 12 Vig 2) CS Pa NOT eRe ih ee 
(13) Employment of agventstsugenus. vabherames > deaneion 
(14) Gifts to charities, and to indivi- 

duals other than the attorney-in-fact ............. 
(15) Gifts to the named attorney-in-fact ................. oe 2 oe ins 

(If power of substitution and revocation is to be given, add: ‘I also 
give to such person full power to appoint another to act as my 
attorney-in-fact and full power to revoke such appointment.’) 

(If period of power of attorney is to be limited, add: ‘This power 
Terminates ir ieee gi lee 

(If power of attorney is to be a durable power of attorney under the 
provision of Article 2 of Chapter 32A and is to continue in effect after 
the incapacity or mental incompetence of the principal, add: “This 
power of attorney shall not be affected by my subsequent incapacity or 
mental incompetence.’) 

(If power of attorney is to take effect only after the incapacity or 
mental incompetence of the principal, add: ‘This power of attorney 
shall become effective after I become incapacitated or mentally 
incompetent.’) 

(If power of attorney is to be effective to terminate or direct the 
administration of a custodial trust created under the Uniform Custo- 
dial Trust Act, add: ‘In the event of my subsequent incapacity or 
mental incompetence, the attorney-in-fact of this power of attorney 
shall have the power to terminate or to direct the administration of 
any custodial trust of which I am the beneficiary.’) 

(If power of attorney is to be effective to determine whether a 
beneficiary under the Uniform Custodial Trust Act is incapacitated or 
ceases to be incapacitated, add: ‘The attorney-in-fact of this power of 
attorney shall have the power to determine whether I am incapaci- 
tated or whether my incapacity has ceased for the purposes of any 
Haye ee of which I am the beneficiary.’) 

ate | > 
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§32A-1 ART. 1. STATUTORY SHORT FORM §32A-1 

(Seal) 
Signature 

STATE OF COUNTY OF 
On this ____ day of , personally appeared 

before me, the said named to me known and known to 
me to be the person described. in and who executed the foregoing 
instrument and he (or she) acknowledged that he (or she) executed the 
same and being duly sworn by me, made oath that the statements in 
the foregoing instrument are true. 
My Commission Expires 

(Signature of Notary Public) 
Notary Public (Official Seal)” 

(1983, c. 626, s. 1; 1985, c. 162, s. 1; c. 618, s. 1; 1995, c. 331, s. 1; c. 486, s. 2.) 

Editor’s Note. — Session Laws 1985, c. 162, 
effective May 7, 1985, which added “(Seal)” 
following the signature line in the form, as 
amended by Session Laws 1989, c. 390, s. 11, 
provided, in s. 2: “No power of attorney exe- 
cuted pursuant to Chapter 32A of the General 
Statutes prior to April 1, 1989, shall be invalid 
for the reason that the power of attorney was 
not signed by the principal under seal.” 

Session Laws 1995, c. 331, which amended 

this section, in s. 6 provides that this act is not 
intended to alter or otherwise affect the law of 
this State regarding presumptions of fraud or 
fiduciary responsibilities. 

Legal Periodicals. — For article on con- 
tinuing power of attorney, see 5 Campbell L. 
Rev. 305 (1983). 

CASE NOTES 

Power to Make Gifts of Property Gener- 
ally. — Since the power to make a gift of the 
principal’s property is potentially hazardous or 
adverse to the principal’s interests, such power 
will not be lightly inferred from broad grants of 
power contained in a general power of attorney. 
Whitford v. Gaskill, 345 N.C. 475, 480 S.E.2d 
690 (1997). 
Power of attorney set forth in this section and 

the powers granted attorneys-in-fact by G.S. 
32A-2(1), standing alone, do not authorize an 
attorney-in-fact to make gifts of the principal’s 
real property. Whitford v. Gaskill, 345 N.C. 475, 
480 S.E.2d 690 (1997). 

The basic premise behind the majority rule 

that a general power of attorney does not in- 
clude authority to make gifts of property, is that 
an attorney-in-fact is presumed to act in the 
best interests of the principal. Whitford v. 
Gaskill, 345 N.C. 475, 480 S.E.2d 690 (1997). 

Power to Make Gift of Real Property 
Conferred. — Where power of attorney exe- 
cuted by decedent went beyond the short form 
and expressly provided that attorney-in-fact’s 
powers were to include the power to transfer 
real estate, the document did expressly confer 
upon the attorney-in-fact the power to make a 
gift of real property. Whitford v. Gaskill, 345 
N.C. 475, 480 S.E.2d 690 (1997). 

OPINIONS OF ATTORNEY GENERAL 

Codification of Chapter. — Session Laws 
1983, c. 626, ratified on June 27, 1983, and 
effective October 1, 1983, as introduced and as 
enacted, amended the General Statutes by add- 
ing a new Chapter 32B. However, at the time 
there was no Chapter 32A in the General Stat- 
utes, and therefore under the authority of G.S. 
164-10, and in conformity with the usual rules 
of codification, the Division of Legislative 
Drafting and Codification of the Department of 
Justice authorized the codification of the new 
provisions as Chapter 32A. See opinion of the 
Attorney General to Mr. A.E. Blackburn, Clerk 
of Superior Court, Forsyth County, 53 N.C.A.G. 
76 (1984). 
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Reference to Chapter 32B. — A power of 
attorney that makes reference to Chapter 32B 
is legally effective as a durable power of attor- 
ney. See opinion of the Attorney General to Mr. 
A.E. Blackburn, Clerk of Superior Court, 
Forsyth County, 53 N.C.A.G. 76 (1984). 
Reference to Chapter 32A. — A power of 

attorney that makes reference to Chapter 32A 
is legally effective as a durable power of attor- 
ney. See opinion of the Attorney General to Mr. 
A.E. Blackburn, Clerk of Superior Court, 
Forsyth County, 53 N.C.A.G. 76 (1984). 
A reference to either Chapter 32A or 32B may 

be used; however, it is suggested that a refer- 
ence to Chapter 32A will be less confusing. See 



§32A-2 CH. 32A. POWERS OF ATTORNEY §32A-2 

opinion of the Attorney General to Mr. A.E. 
Blackburn, Clerk of Superior Court, Forsyth 
County, 53 N.C.A.G. 76 (1984). 

§ 32A-2. Powers conferred by the Statutory Short Form 
Power of Attorney set out in G.S. 32A-1. 

The Statutory Short Form Power of Attorney set out in G.S. 32A-1 confers 

the following powers on the attorney-in-fact named therein: 
(1) Real Property Transactions. — To lease, purchase, exchange, and 

acquire, and to agree, bargain, and contract for the lease, purchase, 

exchange, and acquisition of, and to accept, take, receive, and possess 

any interest in real property whatsoever, on such terms and condi- 

tions, and under such covenants, as said attorney-in-fact shall deem 

proper; and to maintain, repair, improve, manage, insure, rent, lease, 

sell, convey, subject to liens, mortgage, subject to deeds of trust, and in 

any way or manner deal with all or any part of any interest in real 

property whatsoever, that the principal owns at the time of execution 

or may thereafter acquire, for under such terms and conditions, and 
under such covenants, as said attorney-in-fact shall deem proper. 

(2) Personal Property Transactions. — To lease, purchase, exchange, and 
acquire, and to agree, bargain, and contract for the lease, purchase, 

exchange, and acquisition of, and to accept, take, receive, and possess 

any personal property whatsoever, tangible or intangible, or interest 
thereto, on such terms and conditions, and under such covenants, as 

said attorney-in-fact shall deem proper; and to maintain, repair, 
improve, manage, insure, rent, lease, sell, convey, subject to liens and 

mortgages, and hypothecate, and in any way or manner deal with all 

or any part of any personal property whatsoever, tangible or intangi- 

ble, or any interest therein, that the principal owns at the time of 
execution or may thereafter acquire, under such terms and conditions, 
and under such covenants, as said attorney-in-fact shall deem proper. 

(3) Bond, Share, Stock, Securities and Commodity Transactions. — To 

request, ask, demand, sue for, recover, collect, receive, and hold and 
possess any bond, share, instrument of similar character, commodity 
interest or any instrument with respect thereto together with the 
interest, dividends, proceeds, or other distributions connected there- 
with, as now are, or shall hereafter become, owned by, or due, owing 
payable, or belonging to, the principal at the time of execution or in 
which the principal may thereafter acquire interest, to have, use, and 
take all lawful means and equitable and legal remedies, procedures, 
and writs in the name of the principal for the collection and recovery 
thereof, and to adjust, sell, compromise, and agree for the same, and | 
to make, execute, and deliver for the principal, all endorsements, 
acquittances, releases, receipts, or other sufficient discharges for the 
same. 

(4) Banking Transaction. — To make, receive, sign, endorse, execute, 
acknowledge, deliver, and possess checks, drafts, bills of exchange, 
letters of credit, notes, stock certificates, withdrawal receipts and 
deposit instruments relating to accounts or deposits in, or certificates 
of deposit of, banks, savings and loan or other institutions or associ- 
ations for the principal. 

(5) Safe Deposits. — To have free access at any time or times to any safe 
deposit box or vault to which the principal might have access as lessee 
or owner. 

(6) Business Operating Transactions. — To conduct, engage in, and 
transact any and all lawful business of whatever nature or kind for 
the principal. 
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§32A-2 ART. 1. STATUTORY SHORT FORM §32A-2 

(7) Insurance Transactions. — To exercise or perform any act, power, duty, 

right or obligation whatsoever in regard to any contract of life, 

accident, health, disability or liability insurance or any combination of 

such insurance procured by or on behalf of the principal prior to 

execution; and to procure new, different or additional contracts of 

insurance for the principal and to designate the beneficiary of any 

such contract of insurance, provided, however, that the agent himself 

cannot be such beneficiary unless the agent is spouse, child, grand- 
child, parent, brother or sister of the principal. 

(8) Estate Transactions. — To request, ask, demand, sue for, recover, 

collect, receive, and hold and possess all legacies, bequests, devises, as 

are, owned by, or due, owing, payable, or belonging to, the principal at 

the time of execution or in which the principal may thereafter acquire 

interest, to have, use, and take all lawful means and equitable and 

legal remedies, procedures, and writs in the name of the principal for 

the collection and recovery thereof, and to adjust, sell, compromise, 

and agree for the same, and to make, execute, and deliver for the 

principal, all endorsements, acquittances, releases, receipts, or other 

sufficient discharges for the same. 
(9) Personal Relationships and Affairs. — To do all acts necessary for 

maintaining the customary standard of living of the principal, the 

spouse and children, and other dependents of the principal; to provide 

medical, dental and surgical care, hospitalization and custodial care 

for the principal, the spouse, and children, and other dependents of 

the principal; to continue whatever provision has been made by the 

principal, for the principal, the spouse, and children, and other 

dependents of the principal, with respect to automobiles, or other 

means of transportation; to continue whatever charge accounts have 

been operated by the principal, for the convenience of the principal, 

the spouse, and children, and other dependents of the principal, to 

open such new accounts as the attorney-in-fact shall think to be 

desirable for the accomplishment of any of the purposes enumerated 

in this section, and to pay the items charged on such accounts by any 

person authorized or permitted by the principal or the attorney-in-fact 

to make such charges; to continue the discharge of any services or 

duties assumed by the principal, to any parent, relative or friend of 

the principal; to continue payments incidental to the membership or 

affiliation of the principal in any church, club, society, order or other 

organization, or to continue contributions thereto. 

In the event the attorney-in-fact named pursuant to G.S. 32A-1 

makes a decision regarding the health care of the principal that is 

contradictory to a decision made by a health care agent appointed 

pursuant to Article 3 of this Chapter, the decision of the health care 

agent shall overrule the decision of the attorney-in-fact. 

(10) Social Security and Unemployment. — To prepare, execute and file 

all social security, unemployment insurance and information returns 

required by the laws of the United States, or of any state or 

subdivision thereof, or of any foreign government. 

(11) Benefits from Military Service. — To execute vouchers in the name of 

the principal for any and all allowances and reimbursements payable 

by the United States, or subdivision thereof, to the principal, arising 

from or based upon military service and to receive, to endorse and to 

collect the proceeds of any check payable to the order of the principal 

drawn on the treasurer or other fiscal officer or depository of the 

United States or subdivision thereof; to take possession and to order 

the removal and shipment, of any property of the principal from any 
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post, warehouse, depot, dock or other place of storage or safekeeping, 
either governmental or private, to execute and to deliver any release, 
voucher, receipt, bill of lading, shipping ticket, certificate or other 
instrument which the agent shall think to be desirable or necessary 
for such purpose; to prepare, to file and to prosecute the claim of the 
principal to any benefit or assistance, financial or otherwise, to which 
the principal is, or claims to be, entitled, under the provisions of any 
statute or regulation existing at the creation of the agency or 
thereafter enacted by the United States or by any state or by any 
subdivision thereof, or by any foreign government, which benefit or 
assistance arises from or is based upon military service performed 
prior to or after execution. | 

(12) Tax matters. — To prepare, execute, verify and file in the name of the 
principal and on behalf of the principal any and all types of tax 
returns, amended returns, declaration of estimated tax, report, pro- 
test, application for correction of assessed valuation of real or other 
property, appeal, brief, claim for refund, or petition, including petition 
to the Tax Court of the United States, in connection with any tax 
imposed or proposed to be imposed by any government, or claimed, 
levied or assessed by any government, and to pay any such tax and to 
obtain any extension of time for any of the foregoing; to execute 
waivers or consents agreeing to a later determination and assessment 
of taxes than is provided by any statute of limitations; to execute 
waivers of restriction on the assessment and collection of deficiency in 
any tax; to execute closing agreements and all other documents, 
instruments and papers relating to any tax liability of any sort; to 
institute and carry on through counsel any proceeding in connection 
with determining or contesting any such tax or to recover any tax paid 
or to resist any claim for additional tax on any proposed assessment or 
levy thereof; and to enter into any agreements or stipulations for 
compromise or other adjustments or disposition of any tax. 

(13) Employment of Agents. — To employ agents such as legal counsel, 
accountants or other professional representation as may be appropri- 
ate and to grant such agents such powers of attorney or other 
appropriate authorization as may be required in connection with such 
representation or by the Internal Revenue Service or other govern- 
mental authority. 

(14) Gifts to Charities, and to Individuals Other Than the Attorney-In- 
Fact. — 
a. Except as provided in G.S. 32A-2(14)b., to make gifts of any of the 

principal’s property to any individual other than the attorney-in- 
fact or to any organization described in sections 170(c) and 
2522(a) of the Internal Revenue Code or corresponding future 
provisions of federal tax law, or both, in accordance with the 
principal’s personal history of making or joining in the making of 
lifetime gifts. As used in this subdivision “Internal Revenue Code” 
means the “Code” as defined in G.S. 105-228.90. 

b. Except as provided in G.S. 32A-2(14)c., or unless gifts are expressly 
authorized by the power of attorney under G.S. 32A-2(15), a 
power described in G.S. 32A-2(14)a. may not be exercised by the 
attorney-in-fact in favor of the attorney-in-fact or the estate, 
creditors, or creditors of the estate of the attorney-in-fact. 

c. If the power described in G.S. 32A-2(14)a. is conferred upon two or 
more attorneys-in-fact, it may be exercised by the attorney-in-fact 
or attorneys-in-fact who are not disqualified by G.S. 32A-2(14)b. 
from exercising the power of appointment as if they were the only 
attorney-in-fact or attorneys-in-fact. 
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d. An attorney-in-fact expressly authorized by this section to make 
gifts of the principal’s property may elect to request the clerk of 
the superior court to issue an order to make a gift of the property 
of the principal. 

(15) Gifts to the Named Attorney-In-Fact. — To make gifts to the 
attorney-in-fact named in the power of attorney or the estate, credi- 
tors, or creditors of the estate of the attorney-in-fact, in accordance 
with the principal’s personal history of making or joining in the 
making of lifetime gifts. (1983, c. 626, s. 1; 1985, c. 618, s. 2; 1987, c. 
77, s. 1; 1991, c. 639, s. 2; 1995, c. 331, ss. 2-4; 1999-385, ss. 1, 2; 
2001-413, s. 5.1.) 

Editor’s Note. — Session Laws 1995, c. 331, 
which amended this section, in s. 6 provides 
that this act is not intended to alter or other- 
wise affect the law of this State regarding 
presumptions of fraud or fiduciary responsibil- 
ities. 

Legal Periodicals. — For legislative survey 
of trusts and estates, see 22 Campbell L. Rev. 
253 (2000). 

CASE NOTES 

Gifts of Real Property Generally. — The 
legislature did not intend to include the power 
to give a gift of real property under this statute. 
Whitford v. Gaskill, 119 N.C. App. 790, 460 
S.E.2d 346 (1995), modified, 345 N.C. 762, 489 
S.E.2d 177 (1997). 

The power to give a gift of real property must 
be expressly conferred; general language of the 
power to transfer, along with the statutory 
form, will not suffice. Whitford v. Gaskill, 119 
N.C. App. 790, 460 S.E.2d 346 (1995), modified, 
345 N.C. 762, 489 S.E.2d 177 (1997). 

Since the power to make a gift of the princi- 
pal’s property is potentially hazardous or ad- 
verse to the principal’s interests, such power 
will not be lightly inferred from broad grants of 
power contained in a general power of attorney. 
Whitford v. Gaskill, 345 N.C. 475, 480 S.E.2d 
690 (1997). 

Power of attorney set forth in G.S. 32A-1 and 

the powers granted attorneys-in-fact by subsec- 
tion (1), standing alone, do not authorize an 
attorney-in-fact to make gifts of the principal’s 
real property. Whitford v. Gaskill, 345 N.C. 475, 
480 S.E.2d 690 (1997). 

The basic premise behind the majority rule 
that a general power of attorney does not in- 
clude authority to make gifts of property, is that 
an attorney-in-fact is presumed to act in the 
best interests of the principal. Whitford v. 
Gaskill, 345 N.C. 475, 480 S.E.2d 690 (1997). 
Power to Make Gift of Real Property 

Conferred. — Where power of attorney exe- 
cuted by decedent went beyond the short form 
and expressly provided that attorney-in-fact’s 
powers were to include the power to transfer 
real estate, the document did expressly confer 
upon the attorney-in-fact the power to make a 
gift of real property. Whitford v. Gaskill, 345 
N.C. 475, 480 S.E.2d 690 (1997). 

§ 32A-3. Provisions not exclusive; reference to Chapter 
32ZB. 

(a) The provisions of this Article are not exclusive and shall not bar the use 

of any other or different form of power of attorney desired by the parties 

concerned. 
(b) A power of attorney under the provisions of this Article may refer to 

Chapter 32B as the same is set out in Chapter 626 of the 1983 Session Laws. 

(1983, c. 626, s. 1; 1985, c. 609, s. 4.) 

Cross References. — See the Opinions of 
the Attorney General under G.S. 32A-1. 

§§ 32A-4 through 32A-7: Reserved for future codification purposes. 
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ARTICLE 2. 

Durable Power of Attorney. 

§ 32A-8. Definition. 

A durable power of attorney is a power of attorney by which a principal 
designates another his attorney-in-fact in writing and the writing contains a 
statement that it is executed pursuant to the provisions of this Article or the 
words “This power of attorney shall not be affected by my subsequent 
incapacity or mental incompetence,” or “This power of attorney shall become 
effective after I become incapacitated or mentally incompetent,” or similar 
words showing the intent of the principal that the authority conferred shall be 
exercisable notwithstanding the principal’s subsequent incapacity or mental 
incompetence. Unless the durable power of attorney provides otherwise, where 
the grant of power or authority conferred by a durable power of attorney is 
effective only upon the principal’s subsequent incapacity or mental incompe- 
tence, any person to whom such writing is presented, in the absence of actual 
knowledge to the contrary, shall be entitled to rely on an affidavit, executed by 
the attorney-in-fact and setting forth that such condition exists, as conclusive 
proof of such incapacity or mental incompetence, subject to the provisions of 
G.S. 32A-13. (1983, c. 626, s. 1; 1991, c..173, s. 1.) 

Legal Periodicals. — For article on con- 
tinuing power of attorney, see 5 Campbell L. 
Rev. 305 (1983). 

§ 32A-9. Registered durable power of attorney not af- 
fected by incapacity or mental incompetence. 

(a) All acts done by an attorney-in-fact pursuant to a durable power of 
attorney during any period of incapacity or mental incompetence of the 
principal have the same effect and inure to the benefit of and bind the principal 
and his successors in interest as if the principal were not incapacitated or 
mentally incompetent if the power of attorney has been registered under the 
provisions of subsection (b). 

(b) No power of attorney executed pursuant to the provisions of this Article 
shall be valid subsequent to the principal’s incapacity or mental incompetence 
unless it is registered in the office of the register of deeds of that county in this 
State designated in the power of attorney, or if no place of registration is 
designated, in the office of the register of deeds of the county in which the - 
principal has his legal residence at the time of such registration or, if the 
principal has no legal residence in this State at the time of registration or the 
attorney-in-fact is uncertain as to the principal’s residence in this State, in 
some county in the State in which the principal owns property or the county in 
which one or more of the attorneys-in-fact reside. A power of attorney executed 
pursuant to the provision of this Article shall be valid even though the time of 
such registration is subsequent to the incapacity or mental incompetence of the 
principal. 

(c) Any person dealing in good faith with an attorney-in-fact acting under a 
power of attorney executed under this Article shall be protected to the full 
extent of the powers conferred upon such attorney-in-fact, and no person so 
dealing with such attorney-in-fact shall be responsible for the misapplication 
of any money or other property paid or transferred to such attorney-in-fact. 
(1983, c. 626,isHi1987) cH imsh2y) 
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§ 32A-10. Relation of attorney-in-fact to court-appointed 

fiduciary. 

(a) If, following execution of a durable power of attorney, a court of the 

principal’s domicile appoints a conservator, guardian of the principal’s person 

or estate, or other fiduciary charged with the management of all of the 

principal’s property or all of his property except specified exclusions, the 

attorney-in-fact is accountable to the fiduciary as well as to the principal. The 

fiduciary has the same power to revoke or amend the power of attorney that 

the principal would have had if he were not incapacitated or mentally 

incompetent. 
(b) A principal may nominate, by a durable power of attorney, the conser- 

vator, guardian of his estate, or guardian of his person for consideration by the 

court if protective proceedings for the principal’s person or estate are thereaf- 

ter commenced. The court shall make its appointment in accordance with the 

principal’s most recent nomination in a durable power of attorney except for 

good cause or disqualification. (1983, c. 626, s. 1.) 

§ 32A-11. File with clerk, records, inventories, accounts, 

fees, and commissions. 

(a) Within 30 days after registration of the power of attorney as provided in 

G.S. 32A-9(b), the attorney-in-fact shall file with the clerk of superior court in 

the county of such registration a copy of the power of attorney. Every 

attorney-in-fact acting under a power of attorney under this Article subsequent 

to the principal’s incapacity or mental incompetence shall keep full and 

accurate records of all transactions in which he acts as agent of the principal 

and of all property of the principal in his hands and the disposition thereof. 

(b) Any provision in the power of attorney waiving or requiring the render- 

ing of inventories and accounts shall govern, and a power of attorney that 

waives the requirement to file inventories and accounts need not be filed with 

the clerk of superior court. Otherwise, subsequent to the principal's incapacity 

or mental incompetence, the attorney-in-fact shall file in the office of the clerk 

of the superior court of the county in which the power of attorney is filed, 

inventories of the property of the principal in his hands and annual and final 

accounts of the receipt and disposition of property of the principal and of other 

transactions in behalf of the principal. The power of the clerk to enforce the 

filing and his duties in respect to audit and recording of such accounts shall be 

the same as those in respect to the accounts of administrators, but the fees and 

charges of the clerk shall be computed or fixed only with relation to property 

of the principal required to be shown in the accounts and inventories. The fees 

and charges of the clerk shall be paid by the attorney-in-fact out of the 

principal’s money or other property and allowed in his accounts. If the powers 

of an attorney-in-fact shall terminate for any reason whatever, he, or his 

executors or administrators, shall have the right to have a judicial settlement 

of a final account by any procedure available to executors, administrators or 

guardians. 
(c) In the event that any power of attorney executed pursuant to the 

provisions of this Article does not contain the amount of commissions that the 

attorney-in-fact is entitled to receive or the way such commissions are to be 

determined, and the principal should thereafter become incapacitated or 

mentally incompetent, the commissions such attorney-in-fact shall receive 

subsequent to the principal’s incapacity or mental incompetence shall be fixed 

in the discretion of the clerk of superior court pursuant to the provisions of G.S. 

32-50(c). (1983, c. 626, s. 1.) 
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CASE NOTES 

Cited in Wilson v. Watson, 136 N.C. App. 
500, 524 S.E.2d 812, 2000 N.C. App. LEXIS 51 
(2000). 

§ 32A-12. Appointment, resignation, removal, and substi- 
tutions. 

(a) A power of attorney executed under this Article may contain any 
provisions, not unlawful, relating to the appointment, resignation, removal 
and substitution of an attorney-in-fact, and to the rights, powers, duties and 
responsibilities of the attorney-in-fact. 

(b) If all attorneys-in-fact named in the instrument or substituted shall die, 
or cease to exist, or shall become incapable of acting, and all methods for 
substitution provided in the instrument have been exhausted, such power of 
attorney shall cease to be effective. Any substitution by a person authorized to 
make it shall be in writing signed and acknowledged by such person. Notice of 
every other substitution shall be in writing and acknowledged by the person 
substituted. No substitution or notice subsequent to the principal’s subsequent 
incapacity or mental incompetence shall be effective until it has been recorded 
in the office of the register of deeds of the county in which the power of attorney 
has been recorded. (1983, c. 626, s. 1.) 

§ 32A-13. Revocation. 

(a) Every power of attorney executed pursuant to the provisions of this 
Article and registered in an office of the register of deeds in this State as 
provided in G.S. 32A-9(b) shall be revoked by: 

(1) The death of the principal; or 
(2) Registration in the office of the register of deeds where the power of 

attorney has been registered of an instrument of revocation executed 
and acknowledged by the principal while he is not incapacitated or 
mentally incompetent, or by the registration in such office of an 
instrument of revocation executed by any person or corporation who is 
given such power of revocation in the power of attorney, or by this 
Article, with proof of service thereof in either case on the attorney-in- 
fact in the manner prescribed for service of summons in civil actions. 

(b) Every power of attorney executed pursuant to the provisions of this 
Article which has not been registered in an office of the register of deeds in this 
State shall be revoked by: 

(1) The death of the principal; 
(2) Any method provided in the power of attorney; 
(3) Being burnt, torn, canceled, obliterated, or destroyed, with the intent 

and for the purpose of revoking it, by the principal himself or by 
another person in his presence and by his direction, while the 
principal is not incapacitated or mentally incompetent; or 

(4) A subsequent written revocatory document executed and acknowl- 
edged in the manner provided herein for the execution of durable 
powers of attorney by the principal while not incapacitated or men- 
tally incompetent and delivered to the attorney-in-fact in person or to 
his last known address by certified or registered mail, return receipt 
requested. 

(c) As to acts undertaken in good faith reliance upon an affidavit executed by 
the attorney-in-fact stating that he did not have, at the time of exercise of the 
power, actual knowledge of the termination of the power by revocation 
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pursuant to the provisions of G.S. 32A-13(b) or by the principal’s death, such 
affidavit is conclusive proof of the nonrevocation or nontermination of the 
power at that time. This section does not affect any provision in a power of 
attorney for its termination by the expiration of time or occurrence of an event 
other than an express revocation. (1983, c. 626, s. 1; 1991, c. 173, s. 2.) 

§ 32A-14. Powers of attorney executed under the provi- 
sions of G.S. 47-115.1; reference to Chapter 32B. 

(a) A power of attorney executed prior to October 1, 1988, pursuant to G.S. 
47-115.1 as it existed prior to October 1, 1983, shall be deemed to be a durable 
power of attorney as defined in G.S. 32A-8. 

(b) A power of attorney under the provisions of this Article may refer to 
Chapter 32B as the same is set out in Chapter 626 of the 1983 Session Laws. 
(1983, c. 626, s. 1; 1985, c. 609, s. 5; 1989 (Reg. Sess., 1990), c. 992, s. 1.) 

Editor’s Note. — Section 47-115.1, referred 
to in this section, was repealed by Session Laws 
1983, c. 626, s. 2. 

ARTICLE 2A. 

Authority of Attorney-In-Fact to Make Gifts. 

§ 32A-14.1. Gifts under power of attorney. 

(a) Except as provided in subsection (b) of this section, if any power of 

attorney authorizes an attorney-in-fact to do, execute, or perform any act that 

the principal might or could do or evidences the principal's intent to give the 

attorney-in-fact full power to handle the principal’s affairs or deal with the 

principal’s property, the attorney-in-fact shall have the power and authority to 

make gifts in any amount of any of the principal’s property to any individual 

or to any organization described in sections 170(c) and 2522(a) of the Internal 

Revenue Code or corresponding future provisions of federal tax law, or both, in 

accordance with the principal’s personal history of making or joining in the 

making of lifetime gifts. As used in this subsection, “Internal Revenue Code” 
means the “Code” as defined in G.S. 105-228.90. 

(b) Except as provided in subsection (c) of this section, or unless gifts are 

expressly authorized by the power of attorney, a power described in subsection 

(a) of this section may not be exercised by the attorney-in-fact in favor of the 

attorney-in-fact or the estate, creditors, or the creditors of the estate of the 

attorney-in-fact. 
(c) If the power of attorney described in subsection (a) of this section is 

conferred upon two or more attorneys-in-fact, it may be exercised by the 

attorney-in-fact or attorneys-in-fact who are not disqualified by subsection (b) 

of this section from exercising the power of appointment as if they were the 

only attorney-in-fact or attorneys-in-fact. If the power of attorney described in 

subsection (a) of this section is conferred upon one attorney-in-fact, the power 

of attorney may be exercised by the attorney-in-fact in favor of the attorney- 

in-fact or the estate, creditors, or the creditors of the estate of the attorney- 

in-fact pursuant to an order issued by the clerk in accordance with the 

procedures and provisions of Article 2B of this Chapter. 
(d) Subsection (a) of this section shall not in any way impair the right, 

power, or ability of any principal, by express terms in the power of attorney, to 

authorize or limit the authority of any attorney-in-fact to make gifts of the 

principal’s property. 
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(e) An attorney-in-fact expressly authorized by this section to make gifts of 
the principal’s property may elect to request that the clerk of the superior court 
issue an order approving a gift or gifts of the property of the principal. 

(f) This section shall apply to all powers of attorney executed prior to, on, or 
after October 1, 1995. (1995, c. 331, s. 5; 1999-456, s. 2; 2001-413, s. 5.2.) 

Editor’s Note. — Session Laws 1995, c. 331, 
which enacted this article, in s. 6 provides that 
this act is not intended to alter or otherwise 
affect the law of this State with regard to 
presumptions of fraud or fiduciary responsibil- 
ities. 

Session Laws 1995, c. 331, which enacted 
this article, in s. 7, as amended by Session Laws 
1995, c. 509, s. 135.2(n), provides that this 
article is intended as a codification of the exist- 

ing North Carolina common law. 

CASE NOTES 

Illustrative Cases. — Plaintiff/niece was 
entitled to summary judgment as a matter of 
law where the defendant/step-daughter, pur- 
porting to act under the power of attorney, 
deeded the decedent’s real property to herself 
and acted beyond the scope of her authority as 
his attorney in fact. Hutchins v. Dowell, 138 
N.C. App. 673, 531 S.E.2d 900, 2000 N.C. App. 
LEXIS 781 (2000). 

Trial court erred in granting partial sum- 
mary judgment to plaintiffs pursuant to G.S. 
1A-1, N.C. R. Civ. P. 56(c), and in voiding 
defendants’ deeds to land; while it was true 
that a power of attorney granted to one of the 
defendants, a decedent’s niece, did not ex- 

pressly grant her the right to make gifts of real 
property on behalf of the decedent, and the 
deeds would be void pursuant to G.S. 32A- 
14.1(b) if the conveyances were determined to 
be gifts, genuine issues of material fact existed 
on whether the conveyances were gifts or were 
transferred for consideration in the form of 
services to the decedent as recited in the deeds, 
as the trial court failed to consider those issues 
during the summary judgment hearing. Estate 
of Graham v. Morrison, 156 N.C. App. 154, 576 
S.E.2d 355, 2003 N.C. App. LEXIS 81 (2003). 

Cited in Honeycutt v. F & M Bank, 126 N.C. 
App. 816, 487 S.E.2d 166 (1997). 

§§ 32A-14.2 through 32A-14.9: Reserved for future codification pur- 
poses. 

ARTICLE 2B. 

Gifts Authorized by Court Order. 

§ 32A-14.10. Gifts authorized by court order. 

An attorney-in-fact, acting under a power of attorney that does not contain 
the grant of power set out in G.S. 32A-14.1 and does not expressly authorize 
gifts of the principal’s property, may initiate a special proceeding before the 
clerk of superior court in accordance with the procedures of Article 33 of 
Chapter 1 of the General Statutes for authority to make gifts of the principal’s 
property to the extent not inconsistent with the express terms of the power of 
attorney. The principal and any guardian ad litem appointed for the principal 
are the defendants in a proceeding pursuant to this Article. The clerk may 
issue an order setting forth the amounts, frequency, recipients, and propor- 
tions of any gifts of the principal’s property after considering all relevant 
factors, including, but not limited to: (i) the size of the principal’s estate; (ii) the 
principal’s foreseeable obligations; (iii) the principal’s foreseeable maintenance 
needs; (iv) the principal’s personal history of making or joining in the making 
of lifetime gifts; (v) the principal’s estate plan; and (vi) the tax effects of the 
gifts. If there is no appeal from the decision and order of the clerk within the 
time prescribed by law, the clerk’s order shall be submitted to the judge of the 
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superior court and approved by the court before the order becomes effective. 

(1995, c. 331, s. 5.) 

Editor’s Note. — Session Laws 1995, c. 331, affect the law of this State regarding presump- 

which enacted this article, in s. 6 provides that _ tions of fraud or fiduciary responsibilities. 

this act is not intended to alter or otherwise 

§ 32A-14.11. Appeal; stay effected by appeal. 

Any party in interest may appeal from the decision of the clerk to the judge 

of the superior court. The procedure for appeal is governed by Article 27A of 

Chapter 1 of the General Statutes. An appeal taken from the decision of the 

clerk stays the decision and order of the clerk until the cause is heard and 

Ree a by the judge upon the appeal taken. (1995, c. 331, s. 5; 1999-216, 

s. 7. 

Editor’s Note. — Session Laws 1995, c. 331, affect the law of this State with regard to 

which enacted this article, in s. 6 provides that presumptions of fraud of fiduciary responsibil- 

this act is not intended to alter or otherwise _ ities. 

§ 32A-14.12. Costs and fees. 

All costs and fees arising in connection with a proceeding under this Article 

shall be assessed the same as costs and fees are assessed in special proceedings 

governed by Article 33 of Chapter 1 of the General Statutes. (1995, c. 331, s. 5.) 

Editor’s Note. — Session Laws 1995, c. 331, affect the law of this State with regard to 

which enacted this article, in s. 6 provides that presumptions of fraud or fiduciary responsibil- 

this act is not intended to alter or otherwise _ ities. 

ARTICLE 3. 

Health Care Powers of Attorney. 

§ 32A-15. General purpose of this Article. 

(a) The General Assembly recognizes as a matter of public policy the 

fundamental right of an individual to control the decisions relating to his or 

her medical care, and that this right may be exercised on behalf of the 

individual by an agent chosen by the individual. 

(b) The purpose of this Article is to establish an additional, nonexclusive 

method for an individual to exercise his or her right to give, withhold, or 

withdraw consent to medical treatment, including mental health treatment, 

when the individual lacks sufficient understanding or capacity to make or 

communicate health care decisions. 

(c) This Article is intended and shall be construed to be consistent with the 

provisions of Article 23 of Chapter 90 of the General Statutes provided that in 

the event of a conflict between the provisions of this Article and Article 23 of 

Chapter 90, the provisions of Article 23 of Chapter 90 control. If no declaration 

has been executed by the principal as provided in G.S. 90-321 that expressly 

covers the principal’s present condition and if the health care agent has been 

given the specific authority in a health care power of attorney to authorize the 

withholding or discontinuing of life-sustaining procedures when the principal 

is in the present condition, these procedures may be withheld or discontinued 

as provided in the health care power of attorney upon the direction and under 

the supervision of the attending physician. In this case, G.S. 90-322 does not 

apply. 
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(d) This Article is intended and shall be construed to be consistent with the 
provisions of Part 3 of Article 16 of Chapter 130A of the General Statutes. In 
the event of a conflict between the provisions of this Article and Part 3 of 
Article 16 of Chapter 130A, the provisions of Part 3 of Article 16 of Chapter 
130A control. (1991, c. 639, s. 1; 1993, c. 523, s. 1; 1998-198, s. 1; 1998-217, s. 
53.) 

Editor’s Note. — Session Laws 1993, c. 523, 
which amended this section, in s. 4 provides 
that powers of attorney made before October 1, 
1993, remain in full force and effect. 
Legal Periodicals. — For survey on living 

wills, see 70 N.C.L. Rev. 2108 (1992). 

For comment on the standard of mental ca- 

pacity in North Carolina for legal transactions 
of the elderly, see 32 Wake Forest L. Rev. 563 
(1997). 

Limiting a Surrogate’s Authority to Termi- 
nate Life-Support for An Incompetent Adult, 
see 79 N.C.L. Rev. 1815 (2001). 

§ 32A-16. Definitions. 

As used in this Article, unless the context clearly requires otherwise, the 
following terms have the meanings specified: 

(1) “Health care” means any care, treatment, service, or procedure to 
maintain, diagnose, treat, or provide for the principal’s physical or 
mental health or personal care and comfort including, life-sustaining 
procedures. “Health care” includes mental health treatment as de- 
fined in subdivision (8) of this section. 

(2) “Health care agent” means the person appointed as a health care 
attorney-in-fact. 

(3) “Health care power of attorney” means a written instrument, signed in 
the presence of two qualified witnesses, and acknowledged before a 
notary public, pursuant to which an attorney-in-fact or agent is 
appointed to act for the principal in matters relating to the health care 
of the principal, and which substantially meets the requirements of 
this Article. | 

(4) “Life-sustaining procedures” are those forms of care or treatment 
which only serve to artificially prolong the dying process and may 
include mechanical ventilation, dialysis, antibiotics, artificial nutri- 
tion and hydration, and other forms of treatment which sustain, 
restore or supplant vital bodily functions, but do not include care 
necessary to provide comfort or to alleviate pain. 

(5) “Principal” means the person making the health care power of attor- 
ney. 

(6) “Qualified witness” means a witness in whose presence the principal 
has executed the health care power of attorney, who believes the 
principal to be of sound mind, and who states that he (i) is not related 
within the third degree to the principal nor to the principal’s spouse, 
(ii) does not know nor have a reasonable expectation that he would be 
entitled to any portion of the estate of the principal upon the 
principal’s death under any existing will or codicil of the principal or 
under the Intestate Succession Act as it then provides, (iii) is not the 
attending physician or mental health treatment provider of the 
principal, nor an employee of the attending physician or mental 
health treatment provider, nor an employee of a health facility in 
which the principal is a patient, nor an employee of a nursing home or 
any group-care home in which the principal resides, and (iv) does not 
have a claim against any portion of the estate of the principal at the 
time of the principal’s execution of the health care power of attorney. 

(7) “Advance instruction for mental health treatment” or “advance in- 
struction” means a written instrument as defined in G.S. 122C-72(1) 
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pursuant to which the principal makes a declaration of instructions, 

information, and preferences regarding mental health treatment. 

(8) “Mental health treatment” means the process of providing for the 

physical, emotional, psychological, and social needs of the principal 

for the principal’s mental illness. “Mental health treatment” includes, 

but is not limited to, electroconvulsive treatment, treatment of mental 

illness with psychotropic medication, and admission to and retention 

in a facility for care or treatment of mental illness. (1991, c. 639, s. 1; 

1998-198, s. 1; 1998-217, s. 53.) 

§ 32A-17. Who may make a health care power of attorney. 

Any person having understanding and capacity to make and communicate 

health care decisions, who is 18 years of age or older, may make a health care 

power of attorney. (1991, c. 639, s. 1.) 

Legal Periodicals. — For comment on the for legal transactions of the elderly, see 32 

standard of mental capacity in North Carolina Wake Forest L. Rev. 563 (1997). 

§ 32A-18. Who may act as a health care attorney-in-fact. 

Any competent person who is not engaged in providing health care to the 

principal for remuneration, and who is 18 years of age or older, may act as a 

health care agent. (1991, c. 639, s. 1.) 

§ 32A-19. Extent of authority; limitations of authority. 

(a) Aprincipal, pursuant to a health care power of attorney, may grant to the 

health care agent full power and authority to make health care decisions to the 

same extent that the principal could make those decisions for himself or herself 

if he or she had understanding and capacity to make and communicate health 

care decisions, including without limitation, the power to authorize withhold- 

ing or discontinuing life-sustaining procedures and the power to authorize the 

giving or withholding of mental health treatment. A health care power of 

attorney may also contain or incorporate by reference any lawful guidelines or 

directions relating to the health care of the principal as the principal deems 

appropriate. 
(a1) A health care power of attorney may incorporate or be combined with 

an advance instruction for mental health treatment prepared pursuant to Part 

2 of Article 3 of Chapter 122C of the General Statutes. A health care agent’s 

decisions about mental health treatment shall be consistent with any state- 

ments the principal has expressed in an advance instruction for mental health 

treatment if one so exists, and if none exists, shall be consistent with what the 

agent believes in good faith to be the manner in which the principal would act 

if the principal did not lack sufficient understanding or capacity to make or 

communicate health care decisions. A health care agent is not subject to 

criminal prosecution, civil liability, or professional disciplinary action for any 

action taken in good faith pursuant to an advance instruction for mental 

health treatment. 
(b) A health care power of attorney may authorize the health care agent to 

exercise any and all rights the principal may have with respect to anatomical 

gifts, the authorization of any autopsy, and the disposition of remains. 

(c) A health care power of attorney may contain, and the authority of the 

health care agent shall be subject to, the specific limitations or restrictions as 

the principal deems appropriate. 

(d) The powers and authority granted to the health care agent pursuant to 

a health care power of attorney shall be limited to the matters addressed in it, 
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and, except as necessary to exercise such powers and authority relating to 
health care, shall not confer any power or authority with respect to the 
property or financial affairs of the principal. 

(e) This Article shall not be construed to invalidate a power of attorney that 
authorizes an agent to make health care decisions for the principal, which was 
executed prior to October 1, 1991. 

(f) A health care power of attorney does not limit any authority in Article 5 
of Chapter 122C of the General Statutes either to take a person into custody or 
to admit, retain, or treat a person in a facility. (1991, c. 639, s. 1; 1998-198, s. 
1; 1998-217, s. 53.) 

Editor’s Note. — This section was amended subsection designations have been set out 
by Session Laws 1998-198, s. 1,in the coded bill above at the direction of the Revisor of Stat- 
drafting format provided by G.S. 120-20.1. The _ utes. 

§ 32A-20. Effectiveness and duration; revocation. 

(a) A health care power of attorney shall become effective when and if the 
physician or physicians or, in the case of mental health treatment, physician or 
eligible psychologist as defined in G.S. 122C-3(13d), designated by the princi- 
pal determine in writing that the principal lacks sufficient understanding or 
capacity to make or communicate decisions relating to the health care of the 
principal, and shall continue in effect during the incapacity of the principal. 
The determination shall be made by the principal’s attending physician or 
eligible psychologist if the physician or physicians or eligible psychologist 
designated by the principal is unavailable or is otherwise unable or unwilling 
to make this determination or if the principal failed to designate a physician or 
physicians or eligible psychologist to make this determination. A health care 
power of attorney may include a provision that, if the principal does not 
designate a physician for reasons based on his religious or moral beliefs as 
specified in the health care power of attorney, a person designated by the 
principal in the health care power of attorney may certify in writing, acknowl- 
edged before a notary public, that the principal lacks sufficient understanding 
or capacity to make or communicate decisions relating to his health care. The 
person so designated must be a competent person 18 years of age or older, not 
engaged in providing health care to the principal for remuneration, and must 
be a person other than the health care agent. 

(b) A health care power of attorney is revoked by the death of the principal. 
A health care power of attorney may be revoked by the principal at any time, 
so long as the principal is capable of making and communicating health care 
decisions. The principal may exercise this right of revocation by executing and 
acknowledging an instrument of revocation, by executing and acknowledging a 
subsequent health care power of attorney, or in any other manner by which the 
principal is able to communicate an intent to revoke. This revocation becomes 
effective only upon communication by the principal to each health care agent 
named in the revoked health care power of attorney and to the principal’s 
attending physician or eligible psychologist. 

(c) The authority of a health care agent who is the spouse of the principal 
shall be revoked upon the entry by a court of a decree of divorce or separation 
between the principal and the health care agent; provided that if the health 
care power of attorney designates a successor health care agent, the successor 
shall serve as the health care agent, and the health care power of attorney 
shall not be revoked. (1991, c. 639, s. 1; 1993, c. 523, s. 2; 1998-198, s. ia 
1998-217, s. 53.) 
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Editor’s Note. — Session Laws 1993, c. 523, Legal Periodicals. — For comment on the 

which amended this section, in s. 4 provides standard of mental capacity in North Carolina 

that powers of attorney made before October 1, for legal transactions of the elderly, see 32 

1993 remain in full force and effect. Wake Forest L. Rev. 563 (1997). 

§ 32A-21. Appointment, resignation, removal, and substi- 

tution. 

(a) A health care power of attorney may contain provisions relating to the 

appointment, resignation, removal and substitution of the health care agent. 

(b) If all health care agents named in the instrument or substituted, die or 

for any reason fail or refuse to act, and all methods of substitution have been 

exhausted, che health care power of attorney shall cease to be effective. (1991, 

c. 639, s. 1. 

§ 32A-22. Relation of the health care agent to a court- 

appointed fiduciary and toa general attorney- 

in-fact. 

(a) If, following the execution of a health care power of attorney, a court of 

competent jurisdiction appoints a guardian of the person of the principal, or a 

general guardian with powers over the person of the principal, the health care 

power of attorney shall cease to be effective upon the appointment and 

qualification of the guardian. The euardian shall act consistently with G.S. 

35A-1201(a)(5). 
(b) A principal may nominate, by a health care power of attorney, the 

guardian of the person of the principal if a guardianship proceeding is 

thereafter commenced. The court shall make its appointment in accordance 

with the principal’s most recent nomination in an unrevoked health care power 

of attorney, except for good cause shown. 

(c) The execution of a health care power of attorney shall not revoke, restrict 

or otherwise affect any nonhealth care powers granted by the principal to an 

attorney-in-fact pursuant to a general power of attorney; provided that the 

powers granted to the health care agent with respect to health care matters 

shall be superior to any similar powers granted by the principal to an 

attorney-in-fact under a general power of attorney. 

(d) A health care power of attorney may be combined with or incorporated 

into a general power of attorney which is executed in accordance with the 

requirements of this Article. (1991, c. 639, s. 1; 1998-198, s. 1; 1998-217, s. Doo) 

§ 32A-23. Article 2, Chapter 32A, not applicable. 

The provisions of Article 2 of this Chapter shall not be applicable to a health 

care power of attorney executed pursuant to this Article. (1991, c. 639, s. 1.) 

§ 32A-24. Reliance on health care power of attorney; de- 

fense. 

(a) Any physician or other health care provider involved in the medical care 

of the principal may rely upon the authority of the health care agent contained 

in a signed and acknowledged health care power of attorney in the absence of 

actual knowledge of revocation of the health care power of attorney. The 

physician or health care provider may rely upon a copy of the health care power 

of attorney obtained from the Advance Health Care Directive Registry main- 

tained by the Secretary of State pursuant to Article 21 of Chapter 130A of the 

65 



§32A-25 CH. 32A. POWERS OF ATTORNEY §32A-25 

General Statutes to the same extent that the individual may rely upon the 
original document. 

(b) All health care decisions made by a health care agent pursuant to a 
health care power of attorney during any period following a determination that 
the principal lacks understanding or capacity to make or communicate health 
care decisions shall have the same effect as if the principal were not 
incapacitated and were present and acting on his or her own behalf. Any health 
care provider relying in good faith on the authority of a health care agent shall 
be protected to the full extent of the power conferred upon the health care 
agent, and no person so relying on the authority of the health care agent shall 
be liable, by reason of his reliance, for actions taken pursuant to a decision of 
the health care agent. 

(c) The withholding or withdrawal of life-sustaining procedures by or under 
the orders of a physician pursuant to the authorization of a health care agent 
shall not be considered suicide or the cause of death for any civil or criminal 
purpose nor shall it be considered unprofessional conduct or a lack of 
professional competence. Any person, institution or facility, including without 
limitation the health care agent and the attending physician, against whom 
criminal or civil liability is asserted because of conduct described in this 
section, may interpose this section as a defense. (1991, c. 639, s. 1; 2001-455, 
s. 3; 2001-513, s. 30(b).) 

Effect of Amendments. — Session Laws 2001-513, s. 30(b), effective May 1, 2002, added 
2001-455, s. 3, as amended by Session Laws _ the last sentence in subsection (a). 

§ 32A-25. Statutory form health care power of attorney. 

The use of the following form in the creation of a health care power of 
attorney is lawful and, when used, it shall meet the requirements of and be 
construed in accordance with the provisions of this Article: 
(Notice: This document gives the person you designate your health care agent 
broad powers to make health care decisions, including mental health treat- 
ment decisions, for you. Except to the extent that you express specific 
limitations or restrictions on the authority of your health care agent, this 
power includes the power to consent to your doctor not giving treatment or 
stopping treatment necessary to keep you alive, admit you to a facility, and 
administer certain treatments and medications. This power exists only as to 
those health care decisions for which you are unable to give informed consent. 

This form does not impose a duty on your health care agent to exercise 
granted powers, but when a power is exercised, your health care agent will 
have to use due care to act in your best interests and in accordance with this 
document. For mental health treatment decisions, your health care agent will 
act according to how the health care agent believes you would act if you were 
making the decision. Because the powers granted by this document are broad 
and sweeping, you should discuss your wishes concerning life-sustaining 
procedures, mental health treatment, and other health care decisions with 
your health care agent. 

Use of this form in the creation of a health care power of attorney is lawful 
and is authorized pursuant to North Carolina law. However, use of this form is 
an optional and nonexclusive method for creating a health care power of 
attorney and North Carolina law does not bar the use of any other or different 
sas power of attorney for health care that meets the statutory require- 
ments. 
1. Designation of health care agent. 

I, ____________, being of sound mind, hereby appoint 
Nanie: AGS! ign > le tS sisi A ob tragenady abet to westerns? et vd bene 
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Home Address: 
Home Telephone Number _______. Work Telephone Number ——_______— 

as my health care attorney-in-fact (herein referred to as my “health care 

agent”) to act for me and in my name (in any way I could act in person) to make 

health care decisions for me as authorized in this document. 
If the person named as my health care agent is not reasonably available or 

is unable or unwilling to act as my agent, then I appoint the following persons 

(each to act alone and successively, in the order named), to serve in that 

capacity: (Optional) 
A. Name: 

Home Address: 
Home Telephone Number _____ Work Telephone 
Number 

B. Name: 
Home Address: 
Home Telephone Number ______ Work Telephone 
INUMDeD fis ee ae 

Each successor health care agent designated shall be vested with the same 

power and duties as if originally named as my health care agent. 
2. Effectiveness of appointment. 
(Notice: This health care power of attorney may be revoked by you at any time 

in any manner by which you are able to communicate your intent to revoke to 

your health care agent and your attending physician.) 
Absent revocation, the authority granted in this document shall become 

effective when and if the physician or physicians designated below determine 

that I lack sufficient understanding or capacity to make or communicate 

decisions relating to my health care and will continue in effect during my 

incapacity, until my death. This determination shall be made by the following 

physician or physicians. For decisions related to mental health treatment, this 

determination shall be made by the following physician or eligible psycholo- 

gist. (You may include here a designation of your choice, including your 

attending physician or eligible psychologist, or any other physician or eligible 

psychologist. You may also name two or more physicians or eligible psycholo- 

gists, if desired, both of whom must make this determination before the 

authority granted to the health care agent becomes effective.): 
Ete A ore Arp rs we get ey et eee.

 eo 

By Ps are 2 etn iy 8 ee ry Nee  eeee———eaeEeEeeeeeeeeeoee— 

ee er eee ee Be eS eee 
eeeeeeeee—eeee 

re ee es oT 

3. General statement of authority granted. 

Except as indicated in section 4 below, I hereby grant to my health care agent 

named above full power and authority to make health care decisions, including 

mental health treatment decisions, on my behalf, including, but not limited to, 

the following: 
A. To request, review, and receive any information, verbal or written, 

regarding my physical or mental health, including, but not limited to, 

medical and hospital records, and to consent to the disclosure of this 

information. 
B. To employ or discharge my health care providers. 

C. To consent to and authorize my admission to and discharge from a 

hospital, nursing or convalescent home, or other institution. 

D. To consent to and authorize my admission to and retention in a facility 

for the care or treatment of mental illness. 

E. To consent to and authorize the administration of medications for 

mental health treatment and electroconvulsive treatment (ECT) 

commonly referred to as “shock treatment”. 
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F. To give consent for, to withdraw consent for, or to withhold consent for, 
X ray, anesthesia, medication, surgery, and all other diagnostic and 
treatment procedures ordered by or under the authorization of a 
licensed physician, dentist, or podiatrist. This authorization specifi- 
cally includes the power to consent to measures for relief of pain. 

G. To authorize the withholding or withdrawal of life-sustaining proce- 
dures when and if my physician determines that I am terminally ill, 
permanently in a coma, suffer severe dementia, or am in a persistent 
vegetative state. Life-sustaining procedures are those forms of medi- 
cal care that only serve to artificially prolong the dying process and 
may include mechanical ventilation, dialysis, antibiotics, artificial 
nutrition and hydration, and other forms of medical treatment which 
sustain, restore or supplant vital bodily functions. Life-sustaining 
procedures do not include care necessary to provide comfort or 
alleviate pain. 

I DESIRE THAT MY LIFE NOT BE PROLONGED BY LIFE- 
SUSTAINING PROCEDURES IF IAM TERMINALLY ILL, PER- 
MANENTLY IN A COMA, SUFFER SEVERE DEMENTIA, OR 
AM IN A PERSISTENT VEGETATIVE STATE. 

H. To exercise any right I may have to make a disposition of any part or 
all of my body for medical purposes, to donate my organs, to authorize 
an autopsy, and to direct the disposition of my remains. 

I. To take any lawful actions that may be necessary to carry out these 
decisions, including the granting of releases of liability to medical 
providers. 

4. Special provisions and limitations. 
(Notice: The above grant of power is intended to be as broad as possible so that 
your health care agent will have authority to make any decisions you could 
make to obtain or terminate any type of health care. If you wish to limit the 
scope of your health care agent’s powers, you may do so in this section.) 

A. In exercising the authority to make health care decisions on my behalf, 
the authority of my health care agent is subject to the following 
special provisions and limitations (Here you may include any specific 
limitations you deem appropriate such as: your own definition of when 
life-sustaining treatment should be withheld or discontinued, or 
instructions to refuse any specific types of treatment that are incon- 
sistent ae your religious beliefs, or unacceptable to you for any other 
reason. ): 

B. In exercising the authority to make mental health decisions on my 
behalf, the authority of my health care agent is subject to the 
following special provisions and limitations. (Here you may include 
any specific limitations you deem appropriate such as: limiting the 
grant of authority to make only mental health treatment decisions, 
your own instructions regarding the administration or withholding of 
psychotropic medications and electroconvulsive treatment (ECT), 
instructions regarding your admission to and retention in a health 
care facility for mental health treatment, or instructions to refuse any 
specific types of treatment that are unacceptable to you): 
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C. (Notice: This health care power of attorney may incorporate or be 

combined with an advance instruction for mental health treatment, 

executed in accordance with Part 2 of Article 3 of Chapter 122C of the 

General Statutes, which you may use to state your instructions 

regarding mental health treatment in the event you lack sufficient 

understanding or capacity to make or communicate mental health 

treatment decisions. Because your health care agent’s decisions about 

decisions must be consistent with any statements you have expressed 

in an advance instruction, you should indicate here whether you have 

executed an advance instruction for mental health treatment.): 

pee eo a ee Se as a 

en 
ai 

Pa 

ee ee ee 

5. Guardianship provision. 
If it becomes necessary for a court to appoint a guardian of my person, I 

nominate my health care agent acting under this document to be the guardian 

of my person, to serve without bond or security. The guardian shall act 

consistently with G.S. 35A-1201(a)(5). 
6. Reliance of third parties on health care agent. 

A. No person who relies in good faith upon the authority of or any 

representations by my health care agent shall be liable to me, my 

estate, my heirs, successors, assigns, or personal representatives, for 

actions or omissions by my health care agent. 

B. The powers conferred on my health care agent by this document may 

be exercised by my health care agent alone, and my health care 

agent’s signature or act under the authority granted in this document 

may be accepted by persons as fully authorized by me and with the 

same force and effect as if I were personally present, competent, and 

acting on my own behalf. All acts performed in good faith by my health 

care agent pursuant to this power of attorney are done with my 

consent and shall have the same validity and effect as if I were 

present and exercised the powers myself, and shall inure to the 

benefit of and bind me, my estate, my heirs, successors, assigns, and 

personal representatives. The authority of my health care agent 

pursuant to this power of attorney shall be superior to and binding 

upon my family, relatives, friends, and others. 

7. Miscellaneous provisions. 
A. I revoke any prior health care power of attorney. 

B. My health care agent shall be entitled to sign, execute, deliver, and 

acknowledge any contract or other document that may be necessary, 

desirable, convenient, or proper in order to exercise and carry out any 

of the powers described in this document and to incur reasonable costs 

on my behalf incident to the exercise of these powers; provided, 

however, that except as shall be necessary in order to exercise the 

powers described in this document relating to my health care, my 

health care agent shall not have any authority over my property or 

financial affairs. 
C. My health care agent and my health care agent’s estate, heirs, 

successors, and assigns are hereby released and forever discharged by 

me, my estate, my heirs, successors, and assigns and personal 

representatives from all liability and from all claims or demands of all 

kinds arising out of the acts or omissions of my health care agent 

pursuant to this document, except for willful misconduct or gross 

negligence. 
D. No act or omission of my health care agent, or of any other person, 

institution, or facility acting in good faith in reliance on the authority 
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of my health care agent pursuant to this health care power of attorney 
shall be considered suicide, nor the cause of my death for any civil or 
criminal purposes, nor shall it be considered unprofessional conduct 
or as lack of professional competence. Any person, institution, or 
facility against whom criminal or civil liability is asserted because of 
conduct authorized by this health care power of attorney may inter- 
pose this document as a defense. 

8. Signature of principal. 
By signing here, I indicate that I am mentally alert and competent, fully 

informed as to the contents of this document, and understand the full import 
of this grant of powers to my health care agent. : 
oo ola Stairs (TEASE) 

Signature of Principal Date 

9. Signatures of Witnesses. 
I hereby state that the Principal, _____~~=~=~~~~—S——: being of sound mind, 

signed the foregoing health care power of attorney in my presence, and that I 
am not related to the principal by blood or marriage, and I would not be 
entitled to any portion of the estate of the principal under any existing will or 
codicil of the principal or as an heir under the Intestate Succession Act, if the 
principal died on this date without a will. I also state that I am not the 
principal’s attending physician, nor an employee of the principal’s attending 
physician, nor an employee of the health facility in which the principal is a 
patient, nor an employee of a nursing home or any group care home where the 
principal resides. I further state that I do not have any claim against the 
principal. 

WIUNGSS oon te ee Me ee ee | A ee 

Witness? S019) 5000 (i padeiTisti aioe LEAL Date: 

STATE OF NORTH CAROLINA 

COUNTY OF 

CERTIFICATE 

Ty eee a Notary, POuCeIOL. Sees lah vera 
Carolina, hereby certify that____________ appeared before me and swore to me 
and to the witnesses in my presence that this instrument is a health care 
power of attorney, and that he/she willingly and voluntarily made and 
executed it as his/her free act and deed for the purposes expressed in it. 

T further certity that io oe te le AN oe ee ese 
appeared before me and swore that they witnessed ___________ sign the 
attached health care power of attorney, believing him/her to be of sound mind; 
and also swore that at the time they witnessed the signing (i) they were not 
related within the third degree to him/her or his/her spouse, and (ii) they did 
not know nor have a reasonable expectation that they would be entitled to any 
portion of his/her estate upon his/her death under any will or codicil thereto 
then existing or under the Intestate Succession Act as it provided at that time, 
and (iii) they were not a physician attending him/her, nor an employee of an 
attending physician, nor an employee of a health facility in which he/she was 
a patient, nor an employee of a nursing home or any group-care home in which 
he/she resided, and (iv) they did not have a claim against him/her. I further 
certify that I am satisfied as to the genuineness and due execution of the 
instrument. 

This the _______ day of 
b) 
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Notary Public 

My Commission Expires: 

(A copy of this form should be given to your health care agent and any 

alternate named in this power of attorney, and to your physician and family 

members.) 
(1991, c. 639, s. 1; 1993, c. 528, s. 3; 1998-198, s. 1; 1998-217, s. 53.) 

Editor’s Note. — Session Laws 1993, c. 523, 
which amended this section, in s. 4, provides 
that powers of attorney made before October 1, 
1993 remain in full force and effect. 

This section was amended by Session Laws 
1998-198, s. 1, in the coded bill drafting format 

the form, the amendment included a heading 
without the proper bill drafting coding, which 
read “HEALTH CARE POWER OF ATTOR- 
NEY”. The form has been set out in the manner 

above at the direction of the Revisor of Stat- 

utes. 

provided by G.S. 120-20.1. At the beginning of 

§ 32A-26. Health care power of attorney and declaration 
of desire for natural death. 

Ahealth care power of attorney meeting the requirements of this Article may 

be combined with or incorporated into a Declaration of A Desire For A Natural 

Death which meets the requirements of Article 23 of Chapter 90 of the General 

Statutes. (1991, c. 639, s. 1.) 

§ 32A-27: Reserved for future codification purposes. 

ARTICLE 4. 

Consent to Health Care for Minor. 

§ 32A-28. Purpose. 

(a) The General Assembly recognizes as a matter of public policy the 

fundamental right of a parent to delegate decisions relating to health care for 

the parent’s minor child where the parent 1s unavailable for a period of time by 

reason of travel or otherwise. 
(b) The purpose of this Article is to establish a nonexclusive method for a 

parent to authorize in the parent’s absence consent to health care for the 

parent’s minor child. This Article is not intended to be in derogation of the 

common a} or of Article 1A of Chapter 90 of the General Statutes. (1993, c. 

150, s. 1. 

§ 32A-29. Definitions. 

As used in this Article, unless the context clearly requires otherwise, the 

term: 
(1) “Agent” means the person authorized pursuant to this Article to 

consent to and authorize health care for a minor child. 

(2) “Authorization to consent to health care for minor” means a written 

instrument, signed by the custodial parent and acknowledged before 

a notary public, pursuant to which the custodial parent authorizes an 

agent to authorize and consent to health care for the minor child of the 

custodial parent, and which substantially meets the requirements of 

this Article. 
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(3) “Custodial parent” means a parent having sole or joint legal custody of 
that parent’s minor child. 

(4) “Health care” means any care, treatment, service or procedure to 
maintain, diagnose, treat, or provide for a minor child’s physical or 
mental or personal care and comfort, including life sustaining proce- 
dures and dental care. 

(5) “Life sustaining procedures” are those forms of care or treatment 
which only serve to artificially prolong life and may include mechan- 
ical ventilation, dialysis, antibiotics, artificial nutrition and hydra- 
tion, and other forms of treatment which sustain, restore, or supplant 
vital bodily functions, but do not include care necessary to provide 
comfort or to alleviate pain. 

(6) “Minor or minor child” means an individual who has not attained the 
age of 18 years and who has not been emancipated. (1993, c. 150, s. 1.) 

§ 32A-30. Who may make an authorization to consent to 
health care for minor. 

Any custodial parent having understanding and capacity to make and 
communicate health care decisions who is 18 years of age or older or who is 
emancipated may make an authorization to consent to health care for the 
parent’s minor child. (1993, c. 150, s. 1.) 

§ 32A-31. Extent and limitations of authority. 

(a) A custodial parent of a minor child, pursuant to an authorization to 
consent to health care for minor, may grant an agent full power and authority 
to consent to and authorize health care for the minor child to the same extent 
that a custodial parent could give such consent and authorization. 

(b) An authorization to consent to health care for minor may contain, and 
the authority of the agent designated shall be subject to, any specific limita- 
tions or restrictions as the custodial parent deems appropriate. 

(c) A custodial parent may not, pursuant to an authorization to consent to 
health care for minor, authorize an agent to consent to the withholding or 
withdrawal of life sustaining procedures. (1993, c. 150, s. 1.) 

§ 32A-32. Duration of authorization; revocation. 

(a) An authorization to consent to health care for minor shall be automat- 
ically revoked as follows: 

(1) Ifthe authorization to consent to health care for minor specifies a date 
after which it shall not be effective, then the authorization shall be 
automatically revoked upon such date. 

(2) An authorization to consent to health care for minor shall be revoked 
upon the minor child’s attainment of the age of 18 years or upon the 
minor child’s emancipation. 

(3) An authorization to consent to health care for minor executed by a 
custodial parent shall be revoked upon the termination of such 
custodial parent’s rights to custody of the minor child. 

(b) An authorization to consent to health care for minor may be revoked at 
any time by the custodial parent making such authorization. The custodial 
parent may exercise such right of revocation by executing and acknowledging 
an instrument of revocation, by executing and acknowledging a subsequent 
authorization to consent to health care for the minor, or in any other manner 
in which the custodial parent is able to communicate the parent’s intent to 
revoke. Such revocation shall become effective only upon communication by 
the custodial parent to the agent named in the revoked authorization. 
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(c) In the event of a disagreement regarding the health care for a minor 

child between two or more agents authorized pursuant to this Article to 

consent to and authorize health care for a minor, or between any such agent 

and a parent of the minor, whether or not the parent is a custodial parent, then 

any authorization to consent to health care for minor designating any person 

as an agent shall be revoked during the period of such disagreement, and the 

provisions of health care for the minor during such period shall be governed by 

the common law, the provisions of Article 1A of Chapter 90, and other 

provisions of law, as if no authorization to consent to health care for minor had 

been executed. 
(d) An authorization to consent to health care for minor shall not be affected 

by the subsequent incapacity or mental incompetence of the custodial parent 

making such authorization. (1993, c. 150, s. 1.) 

§ 32A-33. Reliance on authorization to consent to health 

care for minor. 

(a) Any physician, dentist, or other health care provider involved in the 

health care of a minor child may rely upon the authority of the agent named in 

a signed and acknowledged authorization to consent to health care for minor in 

the absence of actual knowledge that the authorization has been revoked or is 

otherwise invalid. 
(b) Any consent to health care for a minor child given by an agent pursuant 

to an authorization to consent to health care for minor shall have the same 

effect as if the custodial parent making the authorization were present and 

acting on behalf of the parent’s minor child. Any physician, dentist, or other 

health care provider relying in good faith on the authority of an agent shall be 

protected to the full extent of the power conferred upon the agent, and no 

person so relying on the authority of the agent shall be liable, by reason of 

‘ea for actions taken pursuant to a consent of the agent. (1993, c. 150, s. 

iv 

§ 32A-34. Statutory form authorization to consent to 
health care for minor. 

The use of the following form in the creation of any authorization to consent 

to health care for minor is lawful and, when used, it shall meet the require- 

ments and be construed in accordance with the provisions of this Article. 

“Authorization to Consent to 

Health Care for Minor.” 

Pee of 2 County, am the custodial parent having 

legal custody of _______, a minor child, age AbD OVI cee Bont he 

_-___. Tauthorize______, an adult in whose care the minor child has been 

entrusted, and who resides at __________, to do any acts which may be 

necessary or proper to provide for the health care of the minor child, including, 

but not limited to, the power (i) to provide for such health care at any hospital 

or other institution, or the employing of any physician, dentist, nurse, or other 

person whose services may be needed for such health care, and (ii) to consent 

to and authorize any health care, including administration of anesthesia, 

X-ray examination, performance of operations, and other procedures by 

physicians, dentists, and other medical personnel except the withholding or 

withdrawal of life sustaining procedures. 
[Optional: This consent shall be effective from the date of execution to and 

ACLU pe wee eek ae 
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By signing here, I indicate that I have the understanding and capacity to 
communicate health care decisions and that I am fully informed as to the 
contents of this document and understand the full import of this grant of 
powers to the agent named herein. 

Custodial Parent Date 
STATE OF NORTH CAROLINA 
COUN RBRYsOBRS sows 
On this dayof_._.___——si_¥_____—_, personally appeared before me 

the named ___, to me known and known to me to be the person described 
in and who executed the foregoing instrument and he (or she) acknowledges 
that he (or she) executed the same and being duly sworn by me, made oath that 
the statements in the foregoing instrument are true. 

Notary Public 
My Commission Expires: 
(OFFICIAL SEAL). 
(1993, c. 150, s. 1; 1999, c. 456, s. 59) 
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Chapter 33. 

Guardian and Ward. 

§§ 33-1 through 33-77: Repealed and recodified. 

Cross References. — For the North Caro- 
lina Uniform Transfers to Minors Act, see now 
Chapter 33A. As to incompetency and guard- 
ianship, see now Chapter 35A. 

Editor’s Note. — Articles 1 to 4, 5 to 8, and 
11 of Chapter 33 were repealed by Session 
Laws 1987, c. 550, s. 10, effective October 1, 
1987. Article 4A was recodified as G.S. 35A- 
1360 and 35A-1361 by Session Laws 1987, c. 
550, s. 9, effective October 1, 1987. Articles 9 
and 10 were repealed by Session Laws 1965, c. 
815, s. 4. Article 12 was repealed by Session 
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Laws 1987, c. 563, s. 1, effective October 1, 

1987. 
Session Laws 1987, c. 550, s. 11 changed the 

title of this Chapter to read “Uniform Gifts to 
Minors Act.” However, in view of the repeal of 
Article 12 of this Chapter by Session Laws 
1987, c. 563, which added a new Chapter 33A, 
the North Carolina Uniform Transfers to Mi- 
nors Act, at the direction of the Revisor of 
Statutes no change has been made in the title of 

Chapter 33. 
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Chapter 33A. 

North Carolina Uniform Transfers to Minors Act. 

Sec. Sec. 
33A-1. Definitions. 33A-15. Custodian’s expenses, compensation, 
33A-2. Scope and jurisdiction. and bond. 

33A-3. Nomination of custodian. 33A-16. Exemption of third person from liabil- 
33A-4. Transfer by gift or exercise of power of ity. 

appointment. 33A-17. Liability to third persons. 
33A-5. Transfer authorized by will or trust. 33A-18. Renunciation, resignation, death, or 
33A-6. Other transfer by fiduciary. 
33A-7. Transfer by obligor. 
33A-8. Receipt for custodial property. 
33A-9. Manner of creating custodial property 

removal of custodian; designation 
of successor custodian. 

33A-19. Accounting by and determination of 

and effecting transfer; designation liability of custodian. 
of initial custodian; control. 33A-20. Termination of custodianship. 

33A-10. Single custodianship. 33A-21. Applicability. 

33A-11. Validity and effect of transfer. 33A-22. Effect on existing custodianships. 

33A-12. Care of custodial property. 33A-23. Uniformity of application and con- 

33A-13. Powers of custodian. struction. 

33A-14. Use of custodial property. 33A-24. Short title. 

§ 33A-1. Definitions. 

In this Chapter: 
(1) 
(2) 

(3) 

(4) 

(5) 

(6) 

(7) 

(8) 

(9) 

“Adult” means an individual who has attained the age of 21 years. 
“Benefit plan” means an employer’s plan for the benefit of an employee 
or partner. 
“Broker” means a person lawfully engaged in the business of effecting 
transactions in securities or commodities for the person’s own account 
or for the account of others. 
“Court” means the clerk of the superior court of the several counties of 

the State. 
“Custodial property” means (i) any interest in property transferred to 

a custodian under this Chapter and (ii) the income from and proceeds 

of that interest in property. 
“Custodian” means a person so designated under Section 33A-9 or a 

successor or substitute custodian designated under Section 33A-18. 

“Financial institution” means a bank, trust company, savings and loan 

associations or other savings institutions, or credit union, chartered 

and supervised under State or federal law. 
“Guardian” means a person appointed or qualified by a court to act as 

general, limited, or temporary guardian of a minor’s property or a 

person legally authorized to perform substantially the same func- 

tions. 
“Legal representative” means an individual’s personal representative 

or guardian. 
(10) “Member of the minor’s family” means the minor’s parent, spouse, 

grandparent, brother, sister, uncle, or aunt, whether of the whole or 

half blood or by adoption. 
(11) “Minor” means an individual who has not attained the age of 21 

years. 
(12) “Person” means an individual, corporation, organization, or other 

legal entity. 
(13) “Personal representative” means an executor, administrator, succes- 

sor personal representative, collector, or special administrator of a 
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decedent’s estate or a person legally authorized to perform substan- 
tially the same function. 

(14) “State” includes any state of the United States, the District of 
Columbia, the Commonwealth of Puerto Rico, and any territory or 
possession subject to the legislative authority of the United States. _ 

(15) “Transfer” means a transaction that creates custodial property under 
G.S. 33A-9. 

(16) “Transferor” means a person who makes a transfer under this 
Chapter. 

(17) “Trust company” means a financial institution, corporation, or other 
legal entity, authorized to exercise general trust powers. (1987, c. 563, 
s. 2.) 

Legal Periodicals. — For note discussing 
the Uniform Transfers to Minors Act, see 66 

N.C.L. Rev. 1849 (1988). 

CASE NOTES 

Cited in Schout v. Schout, 140 N.C. App. 722, 574 S.E.2d 69, 2002 N.C. App. LEXIS 1638 
538 S.E.2d 213, 2000 N.C. App. LEXIS 1255 (2002). : 
(2000); Guerrier v. Guerrier, 155 N.C. App. 154, 

§ 33A-2. Scope and jurisdiction. 

(a) This Chapter applies to a transfer if at the time of the transfer, the 
transferor, the minor, or the custodian is a resident of this State or the 
custodial property is located in this State and the transfer instrument refers to 
this Chapter in the designation under G.S. 33A-9(a) by which the transfer is 
made. The custodianship so created remains subject to this Chapter despite a 
subsequent change in residence of a transferor, the minor, or the custodian, or 
the removal of custodial property from this State. 

(b) A person designated as custodian under this Chapter is subject to 
personal jurisdiction in this State with respect to any matter relating to the 
custodianship. 

(c) A transfer that purports to be made and which is valid under the 
Uniform Transfers to Minors Act, the Uniform Gifts to Minors Act, or a 
substantially similar act, of another state is governed by the law of the 
designated state and may be executed and is enforceable in this State if at the 
time of the transfer, the transferor, the minor, or the custodian is a resident of 
the designated state or the custodial property is located in the designated 
state. 

(d) This Chapter shall not be construed to be the exclusive procedures for 
transferring property interests to minors and any other procedure for such 
transfers authorized by the law of this State and, not specifically repealed shall 
continue in effect. (1987, c. 563, s. 2.) 

CASE NOTES 

Choice of Law. — Where the father, while pursuant to Fla. Stat. § 710.103 and GS. 
living in Florida, became a custodian for bank 33A-2, Florida law governed the children’s later 
accounts and certificates of deposit opened un- _fraud action that was filed in North Carolina. 
der the Uniform Transfer to Minors Act belong- Beall v. Beall, 156 N.C. App. 542, 577 S.E.2d 
ing to the children, who also lived in Florida, 356, 2003 N.C. App. LEXIS 188 (2003). 
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§ 33A-3. Nomination of custodian. 

(a) A person having the right to designate the recipient of property trans- 
ferable upon the occurrence of a future event may revocably nominate a 
custodian to receive the property for a minor beneficiary upon the occurrence 
of the event by naming the custodian followed in substance by the words: “as 
custodian for __________ (name of minor) under the North Carolina Uniform 
Transfers to Minors Act.” The nomination may name one or more persons as 
substitute custodians to whom the property must be transferred, in the order 
named, if the first nominated custodian dies before the transfer or is unable, 
declines, or is ineligible to serve. The nomination may be made in a will, a 
trust, a deed, an instrument exercising a power of appointment, or in a writing 
designating a beneficiary of contractual rights which is registered with or 
delivered to the payor, issuer, or other obligor of the contractual rights. 

(b) A custodian nominated under this section must be a person to whom a 
transfer of property of that kind may be made under G.S. 33A-9(a). 

(c) The nomination of a custodian under this section does not create 
custodial property until the nominating instrument becomes irrevocable or a 
transfer to the nominated custodian is completed under G.S. 33A-9. Unless the 
nomination of a custodian has been revoked, upon the occurrence of the future 
event the custodianship becomes effective and the custodian shall enforce a 
transfer of the custodial property pursuant to G.S. 33A-9. (1987, c. 563, s. 2.) 

§ 33A-4. Transfer by gift or exercise of power of appoint- 
ment. 

A person may make a transfer by irrevocable gift to, or the irrevocable 

exercise of a power of appointment in favor of, a custodian for the benefit of a 
minor pursuant to G.S. 33A-9. (1987, c. 563, s. 2.) 

§ 33A-5. Transfer authorized by will or trust. 

(a) A personal representative or trustee may make an irrevocable transfer 

pursuant to G.S. 33A-9 to a custodian for the benefit of a minor as authorized 
in the governing will or trust. 

(b) If the testator or settlor has nominated a custodian under G.S. 33A-3 to 

receive the custodial property, the transfer must be made to that person. 
(c) Ifthe testator or settlor has not nominated a custodian under G.S. 33A-3, 

or all persons so nominated as custodian die before the transfer or are unable, 

decline, or are ineligible to serve the personal representative or the trustee, as 

the case may be, shall designate the custodian from among those eligible to 

serve as custodian for property of that kind under G.S. 33A-9(a). (1987, c. 563, 

s. 2.) 

§ 33A-6. Other transfer by fiduciary. 

(a) Subject to subsection (c), a personal representative or trustee may make 

an irrevocable transfer to the transferor or to another adult or trust company 

as custodian for the benefit of a minor pursuant to G.S. 33A-9, in the absence 

of a will or under a will or trust that does not contain an authorization to do so. 

(b) Subject to subsection (c), a guardian may make an irrevocable transfer to 

the transferor or to another adult or trust company as custodian for the benefit 
of the minor pursuant to Section 33A-9. 

(c) A transfer under subsection (a) or (b) may be made only if (i) the personal 

representative, trustee, or guardian considers the transfer to be in the best 

interest of the minor, and (ii) the transfer is not prohibited by or inconsistent 
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with provisions of the applicable will, trust agreement, or other governing 

instrument. If the value of the property transferred under subsections (a) or (b) 

will total more than ten thousand dollars ($10,000), whether in one or more 

transfers, that transfer must be authorized by the court. If a transfer under 

subsections (a) or (b) is to the transferor then the transfer must be authorized 

by the court. (1987, c. 563, s. 2.) 

§ 33A-7. Transfer by obligor. 

(a) Subject to subsections (b) and (c), a person not subject to Section 33A-5 

or 33A-6 who holds property of or owes a liquidated debt to a minor not having 

a guardian may make an irrevocable transfer to a custodian for the benefit of 

the minor pursuant to Section 33A-9. 
(b) Ifa person having the right to do so under Section 33A-3 has nominated 

a custodian under that section to receive the custodial property, the transfer 
must be made to that person. 

(c) If no custodian has been nominated under Section 33A-3, or all persons 

so nominated as custodian die before the transfer or are unable, decline, or are 

ineligible to serve, a transfer under this section may be made to an adult 

member of the minor’s family or to a trust company if the aggregate value of 

the BEpe does not exceed ten thousand dollars ($10,000) in value. (1987, c. 

563, s. 2. 

§ 33A-8. Receipt for custodial property. 

A written acknowledgement by a custodian of delivery authorized by this 
Chapter constitutes a sufficient receipt and discharge for custodial property 
transferred to the custodian. (1987, c. 563, s. 2.) 

§ 33A-9. Manner of creating custodial property and effect- 
ing transfer; designation of initial custodian; 
control. 

(a) Custodial property is created and a transfer is made whenever: 
(1) An aes security or a certificated security in registered form 

is either: 
a. Registered in the name of the transferor, an adult other than the 

transferor, or a trust company, followed in substance by the 
words: “as custodian for ___________- (name of minor) under the 
North Carolina Uniform Transfers to Minors Act”; or 

b. Delivered if in certificated form, or any document necessary for the — 
transfer of an uncertificated security is delivered, together with 
any necessary endorsement to an adult other than the transferor 
or to a trust company as custodian, accompanied by an instru- 
ment in substantially the form set forth in subsection (b); 

(2) Money is paid or delivered, or a security held in the name of a broker, 
financial institution, or its nominee is transferred, to a broker or 
financial institution for credit to an account in the name of the 
transferor, an adult other than the transferor, or a trust company, 
followed in substance by the words: “as custodian for — > 
(name of minor) under the North Carolina Uniform Transfers to 
Minors Act’; 

(3) The ownership of a life or endowment insurance policy or,annuity 
contract is either: 
a. Registered with the issuer in the name of the transferor, an adult 

other than the transferor, or a trust company, followed in sub- 
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stance by the words: “as custodian for ________. (name of 
minor) under the North Carolina Uniform Transfers to Minors 
Act”; or 

b. Assigned in a writing delivered to an adult other than the 
transferor or to a trust company whose name in the assignment is 
followed in substance by the words: “as custodian for 
___ Ss (name of minor) under the North Carolina Uniform 
Transfers to Minors Act’; 

(4) An irrevocable exercise of a power of appointment or an irrevocable 
present right to future payment under a contract is the subject of a 
written notification delivered to the payor, issuer, or other obligor that 
the right is transferred to the transferor, an adult other than the 
transferor, or a trust company, whose name in the notification is 
followed in substance by the words: “as custodian for ————___ 
(name of minor) under the North Carolina Uniform Transfers to 
Minors Act’; 

(5) An interest in real property is conveyed or devised to the transferor, an 
adult other than the transferor, or a trust company, whose name in the 
conveyance is followed in substance by the words: “as custodian for 
___—S——CO(name of minor) under the North Carolina Uniform 
Transfers to Minors Act’; 

(6) A certificate of title issued by a department or agency of a state or of 
the “stant States which evidences title to tangible personal property 
is either: 
a. Issued in the name of the transferor, an adult other than the 

transferor, or a trust company, followed in substance by the 
words: “as custodian for _________ (name of minor) under the 
North Carolina Uniform Transfers to Minors Act”; or 

b. Delivered to an adult other than the transferor or to a trust 
company, endorsed to that person followed in substance by the 
words: “as custodian for _____ _ (name of minor) under the 
North Carolina Uniform Transfers to Minors Act”; or 

(7) An interest in any property not described in paragraphs (1) through (6) 
is transferred to an adult other than the transferor or to a trust 
company by a written instrument in substantially the form set forth 
in subsection (b). 

(b) An instrument in the following form satisfies the requirements of 
paragraphs (1)b. and (7) of subsection (a): 

TRANSFER UNDER THE NORTH CAROLINA UNIFORM TRANSFERS 

: TO MINORS ACT 

,________ (name of transferor or name and representative capacity if a 

fiduciary) hereby transfer to_____ (name of custodian), as custodian for 

____—s (name of minor) under the North Carolina Uniform Transfers to 

Minors Act, the following: (insert a description of the custodial property 

sufficient to identify it). 
Dated: 

(Signature) 
Bs fhe omen Ane TedViadr Dis namétof eastodian) acktiowledges re- 

ceipt of the property described above as custodian for the minor named above 

under the North Carolina Uniform Transfers to Minors Act. 
Dated: 

(Signature of Custodian) 
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(c) Atransferor shall place the custodian in control of the custodial property 
as soon as practicable. (1987, c. 563, s. 2; 1997-456, s. 27.) 

CASE NOTES 

Applied in Jimenez v. Brown, 131 N.C. App. 
818, 509 S.E.2d 241 (1998). 

§ 33A-10. Single custodianship. 

A transfer may be made only for one minor, and only one person may be the 
custodian. All custodial property held under this Chapter by the same 
custodian for the benefit of the same minor constitutes a single custodianship. 
(1987, c. 563, s. 2.) 

§ 33A-11. Validity and effect of transfer. 

(a) The validity of a transfer made in a manner prescribed in this Chapter 
is not affected by: 

(1) eauuee of the transferor to comply with G.S. 33A-9(c) concerning 
control; 

(2) Designation of an ineligible custodian, except designation of the 
transferor in the case of property for which the transferor is ineligible 
to serve as custodian under G.S. 33A-9(a); 

(3) Death or incapacity of a person nominated under G.S. 33A-3 or 
designated under G.S. 33A-9 as custodian or the disclaimer of the 
office by that person; or 

(4) The use of an abbreviation in referring to this Chapter or the 
equivalent act of another state. 

(b) Atransfer made pursuant to G.S. 33A-9 is irrevocable, and the custodial 
property is indefeasibly vested in the minor, but the custodian has all the 
rights, powers, duties, and authority provided in this Chapter, and neither the 
minor nor the minor’s legal representative has any right, power, duty, or 
aut Dery, with respect to the custodial property except as provided in this 

apter. 
(c) By making a transfer, the transferor incorporates in the disposition all 

the provisions of this Chapter and grants to the custodian, and to any third 
person dealing with a person designated as custodian, the respective powers, 
rights, and immunities provided in this Chapter. (1987, c. 563, s. 2.) 

CASE NOTES 

Cited in Jimenez v. Brown, 131 N.C. App. 
818, 509 S.E.2d 241 (1998). 

§ 33A-12. Care of custodial property. 

(a) A custodian shall: 
(1) Take control of custodial property; 
(2) Register or record title to custodial property if appropriate; and 
(3) Collect, hold, manage, invest, and reinvest custodial property. 

(b) In dealing with custodial property, a custodian shall observe the stan- 
dard of care that would be observed by a prudent person dealing with property 
of another and is not limited by any other statute restricting investments by 
fiduciaries. If a custodian has a special skill or expertise or is named custodian 
on the basis of representations of a special skill or expertise, the custodian 
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shall use that skill or expertise. However, a custodian, in the custodian’s 
discretion and without liability to the minor or the minor’s estate, may retain 
any custodial property received from a transferor. 

(c) A custodian may invest in or pay premiums on life insurance or 
endowment policies on (i) the life of the minor only if the minor or the minor’s 
estate or the custodian in the capacity of custodian is the sole beneficiary, or (11) 
the life of another person in whom the minor has an insurable interest only to 
the extent that the minor, the minor’s estate, or the custodian in the capacity 
of custodian, is the irrevocable beneficiary. 

(d) A custodian at all times shall keep custodial property separate and 
distinct from all other property in a manner sufficient to identify it clearly as 
custodial property of the minor. Custodial property may be held with other 
owners if owned as tenants in common, provided that the property interest of 
the owners is fixed. Custodial property subject to recordation is so identified if 
it is recorded, and custodial property subject to registration is so identified if it 
is either registered, or held in an account designated, in the name of the 
custodian, followed in substance by the words: “as a custodian for —-__ 
(name of minor) under the North Carolina Uniform Transfers to Minors Act.” 

(e) A custodian shall keep records of all transactions with respect to 
custodial property, including information necessary for the preparation of the 
minor’s tax returns, and shall make them available for inspection at reason- 
able intervals by a parent or legal representative of the minor, or by the minor 
if the minor has attained the age of 14 years. (1987, c. 563, s. 2.) 

CASE NOTES 

Cited in Jimenez v. Brown, 131 N.C. App. 
818, 509 S.E.2d 241 (1998). 

§ 33A-13. Powers of custodian. 

(a) Acustodian, acting in a custodial capacity, has all the rights, powers, and 
authority over custodial property that unmarried adult owners have over their 
own property, but a custodian may exercise those rights, powers, and authority 
in the capacity of a custodian only. 

(b) This section does not relieve a custodian from liability for breach of G.S. 
33A-12. (1987, c. 563, s. 2.) 

§ 33A-14. Use of custodial property. 

(a) A custodian may deliver or pay to the minor or expend for the minor’s 
benefit so much of the custodial property as the custodian considers advisable 
for the use and benefit of the minor, without court order and without regard to 
(i) the duty or ability of the custodian personally or of any other person to 
support the minor, or (ii) any other income or property of the minor which may 
be applicable or available for that purpose. 

(b) On petition of an interested person or the minor if the minor has 
attained the age of 14 years, the court may order the custodian to deliver or pay 
to the minor or expend for the minor’s benefit so much of the custodial property 
as the court considers advisable for the use and benefit of the minor. 

(c) A delivery, payment, or expenditure under this section is in addition to, 
not in substitution for, and does not affect any obligation of a person to support 
the minor. (1987, c. 563, s. 2.) 
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§ 33A-15. Custodian’s expenses, compensation, and bond. 

(a) A custodian is entitled to pay from and to be reimbursed from custodial 

property for reasonable expenses incurred in the performance of the custodi- 

an’s duties. 
(b) Except for one who is a transferor under G.S. 33A-4, a custodian has a 

noncumulative election during each calendar year to.charge reasonable 

compensation for services performed during that year. 

(c) Except as provided in G.S. 33A-18(f), a custodian need not give a bond. 

(1987, c. 563, s. 2.) 

§ 33A-16. Exemption of third person from liability. 

A third person in good faith and without court order may act on the 

instructions of or otherwise deal with any person purporting to make a 

transfer or purporting to act in the capacity of a custodian and, in the absence 

of knowledge, is not responsible for determining: 

(1) The validity of the purported custodian’s designation; 

(2) The propriety of, or the authority under this Chapter for, any act of the 

purported custodian; 
(3) The validity or propriety under this Chapter of any instrument or 

instructions executed or given either by the person purporting to 
make a transfer or by the purported custodian; or 

(4) The propriety of the application of any property of the minor delivered 
to the purported custodian. (1987, c. 563, s. 2.) 

§ 33A-17. Liability to third persons. 

(a) A claim based on (i) a contract entered into by a custodian acting in a 

custodial capacity, (ii) an obligation arising from the ownership or control of 

custodial property, or (iii) a tort committed during the custodianship, may be 

asserted against the custodial property by proceeding against the custodian in 

the custodial capacity, whether or not the custodian or the minor is personally 

liable therefor. 
(b) A custodian may be held personally liable: 

(1) On a contract properly entered into in the custodial capacity if the 

custodian fails to reveal that capacity and to identify the custodian- 

ship in the contract; or 
(2) For an obligation arising from control of custodial property or for a tort 

eae during the custodianship if the custodian is personally at 

ault. 
(c) Aminor is not personally liable for an obligation arising from ownership 

of custodial property or for a tort committed during the custodianship unless 
the minor is personally at fault. (1987, c. 563, s. 2.) 

CASE NOTES 

Attachment by Creditors for Debts In- which the creditors’ judgment was based oc- 
curred in Tort Action. — An irrevocable curred before the custodianship was estab- 
custodial account set up under this section bya __ lished. Jimenez v. Brown, 131 N.C. App. 818, 
judgment debtor for his son could not be at- 509 S.E.2d 241 (1998). 
tached by judgment creditors, where the tort on 
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§ 33A-18. Renunciation, resignation, death, or removal of 
custodian; designation of successor custodian. 

(a) Aperson nominated under G.S. 33A-3 or designated under G.S. 33A-9 as 

custodian may decline to serve by delivering a written disclaimer to the person 

who made the nomination or to the transferor or the transferor’s legal 

representative. If the event giving rise to a transfer has not occurred and no 

substitute custodian able, willing, and eligible to serve was nominated under 

G.S. 33A-3, the person who made the nomination may nominate a substitute 

custodian under G.S. 33A-3; otherwise the transferor or the transferor’s legal 

representative shall designate a substitute custodian at the time of the 

transfer, in either case from among the persons eligible to serve as custodian 
for that kind of property under G.S. 33A-9(a). 

(b) Acustodian at any time may designate a trust company or an adult other 

than the transferor under G.S. 33A-4 as successor custodian by executing and 

dating an instrument of designation before a subscribing witness other than 

the successor. If the instrument of designation does not contain or is not 

accompanied by the resignation of the custodian, the designation of the 

successor does not take effect until the custodian resigns, dies, becomes 

incapacitated, or is removed. 
(c) A custodian may resign at any time by delivering written notice to the 

minor if the minor has attained the age of 14 years and to the successor 

custodian and by delivering the custodial property to the successor custodian. 

(d) Ifa custodian is ineligible, dies, or becomes incapacitated without having 

effectively designated a successor and the minor has attained the age of 14 

years, the minor may designate as successor custodian, in the manner 

prescribed in subsection (b), an adult member of the minor’s family, a guardian 

of the minor, or a trust company. If the minor has not attained the age of 14 

years or fails to act within 60 days after the ineligibility, death, or incapacity, 

the guardian of the minor becomes successor custodian. If the minor has no 

guardian or the guardian declines to act, the transferor, the legal representa- 

tive of the transferor or of the custodian, an adult member of the minor’s 

family, or any other interested person may petition the court to designate a 

successor custodian. 
(e) A custodian who declines to serve under subsection (a) or resigns under 

subsection (c), or the legal representative of a deceased or incapacitated 

custodian, as soon as practicable, shall put the custodial property and records 

in the possession and control of the successor custodian. The successor 

custodian by action may enforce the obligation to deliver custodial property 

and records and becomes responsible for each item as received. 

(f) A transferor, the legal representative of a transferor, an adult member of 

the minor’s family, a guardian of the person of the minor, the guardian of the 

minor, or the minor if the minor has attained the age of 14 years may petition 

the court to remove the custodian for cause and to designate a successor 

custodian other than a transferor under G.S. 33A-4 or to require the custodian 

to give appropriate bond. (1987, c. 563, s. 2.) 

CASE NOTES 

Court Lacked Authority to Remove Cus- _18(f), which was a part of the Uniform Trans- 

todian. — Trial court lacked jurisdiction and fers to Minors Act, G.S. 33A-1 et seq., that 

authority to order a father’s name to be re- authority was initially vested in the Clerk of 

moved from custodial accounts of his children the Superior Court. Guerrier v. Guerrier, 155 

or to order that he reimburse those accounts for N.C. App. 154, 574 S.E.2d 69, 2002 N.C. App. 

funds that he withdrew; pursuant to G.S. 33A- LEXIS 1638 (2002). 
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§ 33A-19. Accounting by and determination of liability of 
custodian. 

(a) Aminor who has attained the age of 14 years, the minor’s guardian of the 
person or legal representative, an adult member of the minor’s family, a 
transferor, or a transferor’s legal representative may petition the court (i) for 
an accounting by the custodian or the custodian’s legal representative; or (ii) 
for a determination of responsibility, as between the custodial property and the 
custodian personally, for claims against the custodial property unless the 
responsibility has been adjudicated in an action under G.S. 33A-17 to which 
the minor or the minor’s legal representative was a party. 

(b) A successor custodian may petition the court for an accounting by the 
predecessor custodian. 

(c) The court, in a proceeding under this Chapter or the presiding judge in 
any other proceeding, may require or permit the custodian or the custodian’s 
legal representative to account. 

(d) Ifa custodian is removed under G.S. 33A-18(f), the court shall require an 
accounting and order delivery of the custodial property and records to the 
successor custodian and the execution of all instruments required for transfer 
of the custodial property. (1987, c. 563, s. 2.) 

CASE NOTES 

Cited in Guerrier v. Guerrier, 155 N.C. App. 
154, 574 S.E.2d 69, 2002 N.C. App. LEXIS 1638 
(2002). 

§ 33A-20. Termination of custodianship. 

The custodian shall transfer in an appropriate manner the custodial 
property to the minor or to the minor’s estate upon the earlier of: 

(1) The minor’s attainment of 21 years of age with respect to custodial 
property transferred under G.S. 33A-4 or G.S. 33A-5, except that any 
transferor may have custodial property transferred to the minor at 
any time after the age of 18 and before the age of 21 by a designation 
in the following words or their equivalent: “The custodian shall 
transfer this property to ____ (name of minor) when he 
reaches the age of ____ (age after 18 and before 21).”; 

(2) The minor’s attainment of age 18 with respect to custodial property 
transferred under G.S. 33A-6 or G.S. 33A-7; or 

(3) The minor’s death. (1987, c. 563, s. 2.) 

CASE NOTES 

Cited in Schout v. Schout, 140 N.C. App. 722, 
538 S.E.2d 218, 2000 N.C. App. LEXIS 1255 
(2000). 

§ 33A-21. Applicability. 

This Chapter applies to a transfer within the scope of G.S. 33A-2 made after 
October 1, 1987, if: 

(1) The transfer purports to have been made under the Uniform Gifts to 
Minors Act of North Carolina; or 

(2) The instrument by which the transfer purports to have been made 
uses in substance the designation “as custodian under the Uniform 
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Gifts to Minors Act” or “as custodian under the Uniform Transfers to 
Minors Act” of any other state, and the application of this Chapter is 
necessary to validate the transfer. (1987, c. 563, s. 2.) 

§ 33A-22. Effect on existing custodianships. 

(a) Any transfer of custodial property as now defined in this Chapter made 

before October 1, 1987, is validated notwithstanding that there was no specific 

authority in the Uniform Gifts to Minors Act of North Carolina for the coverage 

of custodial property of that kind or for a transfer from that source at the time 

the transfer was made. 
(b) This Chapter applies to all transfers made before October 1, 1987, in a 

manner and form prescribed in the Uniform Gifts to Minors Act of North 

Carolina, except insofar as the application impairs constitutionally vested 

rights or extends the duration of custodianships in existence on October 1, 

1987. 
(c) G.S. 33A-1 and G.S. 33A-20 with respect to the age of a minor for whom 

custodial property is held under this Chapter shall not apply to custodial 

property held in a custodianship that terminated because of the minor’s 

dae of the age of majority and before October 1, 1987. (1987, c. 563, s. 

2: 

CASE NOTES 

The UTMA age provisions did not apply _ would extend the duration of the custodianship 

to a custodianship established for the plain- beyond her eighteenth birthday. Schout v. 

tiff by her grandparents where to do so would Schout, 140 N.C. App. 722, 538 S.E.2d 218, 

impair her constitutionally vested rights and 2000 N.C. App. LEXIS 1255 (2000). 

§ 33A-23. Uniformity of application and construction. 

This Chapter shall be applied and construed to effect its general purpose to 

make uniform the law with respect to the subject of this Chapter among states 

enacting it. (1987, c. 563, s. 2.) 

§ 33A-24. Short title. 

This Chapter may be cited as the “North Carolina Uniform Transfers to 

Minors Act.” (1987, c. 563, s. 2.) 
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Chapter 33B. 

North Carolina Uniform Custodial Trust Act. 

. Definitions. 

. Custodial trust; general. 

. Custodial trust to begin in the future. 

. Form and effect of receipt and accep- 
tance by custodial trustee; juris- 
diction. 

. Transfer to custodial trustee by fidu- 
ciary or obligor; facility of pay- 
ment. 

. Single beneficiaries; separate custodial 
trusts. 

. General duties of custodial trustee. 

. General powers of custodial trustee. 
33B-9. Use of custodial trust property. 
33B-10. Determination of incapacity; effect. 
33B-11. Third-party transactions. 
33B-12. Liability to the third person. 
33B-13. Declination, resignation, incapacity, 

death, or removal of custodial 

Sec. 
trustee; designation of successor 
custodial trustee. 

Expenses, compensation, and bond of 

custodial trustee. 

Reporting and accounting by custodial 
trustee; determination of liability 
of custodial trustee. 

Limitations of action against custodial 
trustee. 

Distribution on termination. 

Methods and forms of creating custo- 
dial trusts. 

Applicable law. 
Uniformity of application and con- 

struction. 

Short title. 
Limitation on value of custodial trust 

property. 

33B-14. 

33B-15. 

33B-16. 

33B-17. 
33B-18. 

33B-19. 
33B-20. 

33B-21. 

33B-22. 

NORTH CAROLINA COMMENTARY 

The North Carolina Uniform Custodial Trust 
Act (hereinafter “the North Carolina Act”) is 
based upon the Uniform Custodial Trust Act 
(hereinafter “the Uniform Act”). The most sig- 
nificant differences between the North Carolina 
Act and the Uniform Act are (i) the deletion of 
references to multiple beneficiaries, (ii) changes 
made to be consistent with Chapter 35A of the 
General Statutes, relating to guardianship, (iii) 
the addition of witness and acknowledgment 
requirements for writings or instruments des- 
ignating someone other than the beneficiary’s 
estate to receive the custodial trust property at 
the beneficiary’s death, and (iv) the addition of 
a limitation on the aggregate value of transfers 
or declarations of property to the corpus of a 
custodial trust. The preference for single bene- 
ficiaries reflects a belief that the complexity 
raised by multiple beneficiaries is not justified 
by any competing benefit when the ease of 
creating a separate custodial trust for each 
individual beneficiary is considered. The draft- 

Editor’s Note. — Permission to include the 
Official Comments was granted by the National 
Conference of Commissioners on Uniform State 
Laws and The American Law Institute. It is 
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ers believed that although there is no absolute 
need for the North Carolina Act to be consistent 
with Chapter 35A, consistency in the various 
types of guardians, coordination of the use of 
the terms “incapacitated” and “incompetency,” 
and the incorporation of the procedures and 
flexibility of Chapter 35A are all desirable 
goals. 

It is believed that the North Carolina Act will 
be used for two main purposes. The first will be 
for the creation of a statutory trust with a 
built-in set of principles and forms that can be 
used for providing support to an incapacitated 
person. The second purpose is to allow an 
individual, while competent, to designate a 
person to act as the individual's trustee in the 
event of the individual’s incapacity. 

The North Carolina Commentary reflects 
changes to the Uniform Act that were made by 
the drafters. The Commentary discusses most 
but not all changes made by the General As- 
sembly. 

believed that the Official Comments will prove 
of value to the practitioner in understanding 
and applying the text of this Chapter. 
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§ 33B-1. Definitions. 

As used in this act: 
(1) “Adult” means an individual who is at least 21 years of age. 
(2) “Beneficiary” means an individual for whom property has been trans- 

ferred to or held under a declaration of trust by a custodial trustee for 
the individual’s use and benefit under this act. 

(3) “Guardian of the estate” means a guardian appointed for the purpose 
of managing the property, estate, and business affairs of a ward, or a 
person legally authorized to perform substantially the same func- 
tions. As used in this act the term “guardian of the estate” includes a 
general guardian or guardian of the estate appointed under the 
provisions of Chapter 35A of the General Statutes. 

(4) “Court” means the clerk of superior court of this State. 
(5) “Custodial trust property” means an interest in property transferred 

to or held under a declaration of trust by a custodial trustee under this 
act and the income from and proceeds of that interest. 

(6) “Custodial trustee” means a person designated as trustee of a custodial 
trust under this act or a substitute or successor to the person 
designated. 

(7) “Guardian of the person” means a guardian appointed for the purpose 
of performing duties relating to the care, custody, and control of a 
ward, but not a person who is only a guardian ad litem. As used in this 
act the term “guardian of the person” includes a general guardian or 
guardian of the person appointed under the provisions of Chapter 35A 
of the General Statutes. 

(8) “Incapacitated” means lacking the ability to manage property and 
business affairs effectively by reason of mental illness, mental defi- 
ciency, physical illness or disability, chronic use of drugs, chronic 
intoxication, confinement, detention by a foreign power, disappear- 
ance, being under 21 years of age, or other disabling cause. 

(9) “Legal representative” means a personal representative or guardian of 
the estate. 

(10) “Member of the beneficiary’s family” means a beneficiary’s spouse, 
descendant, parent, grandparent, brother, sister, uncle or aunt, 
whether of the whole or half blood or by adoption. 

(11) “Person” means an individual, corporation, business trust, estate, 
trust, partnership, joint venture, association, or any other legal or 
commercial entity. 

(12) “Personal representative” means an executor, administrator, or spe- 
cial administrator of a decedent’s estate, a person legally authorized 
10. perform substantially the same function, or a successor to any of 
them. 

(13) “State” means a state, territory, or possession of the United States, 
the District of Columbia, or the Commonwealth of Puerto Rico. 

(14) “Transferor” means a person who creates a custodial trust by transfer 
or declaration. 

(15) “Trust company” means a financial institution, corporation, or other 
legal entity, authorized to exercise general trust powers in North 
Carolina. 

(16) “General guardian” means a guardian of both the estate and the 
person. (1995, c. 486, s. 1.) 
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OFFICIAL COMMENT 

(1) “Adult” is a person 18 years of age for the 
purpose of custodial trusts. The result of this is 
that a person 18 years of age will be eligible to 
be a custodial trustee under this Act, although 
he or she may not be eligible under UTMA since 
minor custodianships under UTMA may run to 
age 21 and the minor could in some cases be 
older than the custodian. As the Comments 
under Section 1 of UTMA explain, the age of 21 
was retained under that Act because the Inter- 
nal Revenue Code continues to permit a “mi- 
nority trust” under Section 2053(c), to continue 
in effect until age 21 and because it was be- 
lieved that most transferors creating trusts or 
custodianships for minors would prefer to re- 
tain the property under management for the 
benefit of the young person as long as possible. 
The difference has little or no practical conse- 
quence and serves the purpose of each Act. 

(3) “Conservator” is defined broadly to permit 
identification of a person functioning as a con- 
servator. 

(4) “Court” means ———__._ court. 
Here the likelihood is that most states would 
utilize the same court, e.g., the probate court, 
that deals with conservators and estates. 

(5 and 6) The terms, “custodial trust proper- 
ty” and “custodial trustee,” are used throughout 

to identify clearly the statutory trust property 
and trustee under this Act. The statutory trust 
concept is used throughout the Act. 

(7) A definition of guardian has been included 
and is based on the Uniform Probate Code 
Section 5-103(6). 

(8) A definition of incapacitated has been 
included, for the purpose of this Act, because 
incapacity of the beneficiary converts the trust 
from a revocable trust to a discretionary trust. 
The definition is taken from the Uniform Pro- 
bate Code Section 5-401(c) relating to the per- 
son who is unable to manage property. Com- 
pare Uniform Probate Code Section 5-103(7). 
Note that Section 10(a)(ii) permits a transferor 
to direct that the trust shall be administered as 
one for an incapacitated person. Section 10 
deals specifically with the determination of 
incapacity. 

(10) The beneficiary’s family is broadly de- 
fined to identify persons who may have stand- 
ing to seek judicial intervention or accounting 
(Sections 13 and 15). 

(11) The definition of a person is taken from 
the Uniform Probate Code Section 1-201(29). 

(12) Personal representative is broadly de- 
fined and the definition reflects that in the 
Uniform Probate Code Section 1-201(30). 

NORTH CAROLINA COMMENTARY 

The definition of “adult” is modified to mean 
an individual who is at least 21 rather than 18 
years of age. The term “conservator” and its 
definition are replaced with the term “guardian 
of the estate” and its definition from the guard- 
ianship statutes, Chapter 35A of the General 
Statutes. The term “guardian” and its defini- 
tion are replaced with the term “guardian of the 
person” and its definition from the guardian- 
ship statutes, Chapter 35A of the General Stat- 
utes. The definitions of “guardian of the estate” 
and “guardian of the person” are modified to 
include a general guardian or guardian of the 
estate whose powers are limited in accordance 
with an order of the court concerning the extent 
of incompetence under G.S. 35A-1112(d). The 
term “general guardian” is added and defined to 

be a guardian of both the estate and the person. 
The term “court” is defined to mean the clerk of 
superior court of this State. The definition of 
“incapacitated” is modified to substitute “being 
under 21 years of age” for “minority.” The defi- 
nition of “legal representative” is modified to 
substitute “guardian of the estate” for “conser- 
vator.” The definition of “member of the benefi- 
ciary’s family” is modified to delete the refer- 
ences to “stepchild” and “stepparent,” 
paralleling a change in the North Carolina 
Uniform Transfers to Minors Act and reflecting 
the drafters’ belief that the inclusion of the 
references in the definition is undesirable. The 
definition of “trust company” is modified to 
refer to a legal entity authorized to exercise 
general trust powers in North Carolina. 

§ 33B-2. Custodial trust; general. 

(a) Aperson may create a custodial trust of property by a written transfer of 

the property to a trust company or an adult other than the transferor executed 

in any lawful manner, naming as beneficiary an individual, who may be the 

transferor, in which the transferee is designated, in substance, as custodial 

trustee under the North Carolina Uniform Custodial Trust Act. A transfer is 

executed in a lawful manner if the formalities, if any, of the transfer of the 

particular property necessary under general principles of law are satisfied. 
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(b) An adult may create a custodial trust of property by a written declara- 
tion which names as beneficiary an individual other than the declarant. The 
declaration shall be evidenced by registration of the property or by other 
instrument of declaration executed in any lawful manner, describing the 
property and designating the declarant, in substance, as custodial trustee 
under the North Carolina Uniform Custodial Trust Act. A registration or other 
declaration of trust for the sole benefit of the declarant is not a custodial trust 
under this act. A registration or declaration is executed in a lawful manner if 
the formalities, if any, of the transfer of the beneficial interest in the particular 
property under general principles of law are satisfied. 

(c) Title to custodial trust property is in the custodial trustee, and the 
beneficial interest is in the beneficiary. 

(d) Except as provided in subsection (e) of this section, a transferor may not 
terminate a custodial trust. 

(e) The beneficiary, if not incapacitated, or the guardian of the estate of an 
incapacitated beneficiary, may terminate a custodial trust by delivering to the 
custodial trustee a writing signed by the beneficiary or guardian of the estate 
declaring the termination. If not previously terminated, the custodial trust 
terminates on the death of the beneficiary. 

(f) Any person may augment existing custodial trust property by the 
addition of other property pursuant to a written instrument satisfying the 
requirements of subsections (a) or (b) of this section. 

(g) The transferor may designate, or authorize the designation of, a succes- 
sor custodial trustee in the trust instrument. 

(h) This act does not displace or restrict other means of creating trusts. A 
trust, the terms of which do not conform to this act, may be enforceable 
according to its terms under the law. (1995, c. 486, s. 1.) 

OFFICIAL COMMENT 

Section 2 is the principal provision authoriz- 
ing the creation of a custodial trust and utilizes 
the concept of incorporation by reference when 
the transferee or titleholder of property is des- 
ignated as custodial trustee under the Act. 
Section 2 sets forth the general effect of such a 
transfer. Section 18 provides forms which sat- 
isfy the requirements of this section and iden- 
tifies customary methods of transferring assets 
to create a custodial trust. 

Section 2(a) provides that a trust may be 
created by transfer to another for the benefit of 
the transferor or another. This is expected to be 
the most common way in which a custodial 
trust would be created. However, a custodial 
trust may also be created by declaration of trust 
by the owner of property to hold it for the 
benefit of another as is provided in Section 2(b). 
A declaration in trust by the owner of property 
for the sole benefit of the owner is not contem- 
plated by this Act because such an attempt may 
be considered ineffective as a trust due to the 
total identity of the trustee and beneficiary. 
However, the doctrine of merger would not 
preclude an effective transfer under this Act for 
the benefit of the transferor and one or more 
other beneficiaries. See Section 6. 
A custodial trust could be created by the 

exercise of a valid power of attorney or power of 
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appointment given by the owner of property as 
one of the transfers “consistent with law.” 

These alternatives permit the major uses of 
the custodial trust to be accomplished expedi- 
tiously. For example, an older person, wishing 
to be relieved of management of property may 
transfer property to another for benefit of the 
transferor or of the transferor’s spouse or child. 
The declaration may be used to establish a 
trust of which the owner is trustee to continue 
management of the property for benefit of an- 
other, such as a spouse or child. The trust may 
include a provision for distribution of assets ~ 
remaining at the beneficiary's death directly to 
a named distributee. 

This Act does not preclude the creation of 
trusts under other existing law, statutory or 
nonstatutory, but is designed to facilitate the 
creation of simple trusts incorporating the pro- 
visions of this Act. The written transfer or 
declaration “consistent with law” requires that 
the formalities of the transfer of particular 
property necessary under other law will be 
observed, e.g., if land is involved, the require- 
ments of a proper deed and recording must be 
satisfied. 

Section 2(c) provides for the retention of the 
beneficial interest in the custodial trust prop- 
erty in the beneficiary and, of course, not in the 
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custodial trustee. The extensive control and 
benefit in the beneficiary who is not incapaci- 
tated maintains the simplicity of the trust and 
avoids tax complexity. The custodial trustee is 
given the title to the property and authority to 
act with regard to the property only as is 
authorized by the statute. The custodial trust- 
ee’s powers are enumerated in Section 8. 

Section 2(e) gives the adult beneficiary, who 

is not incapacitated, the power to terminate the 

custodial trust at any time during his or her 

lifetime. This power of termination exists in 

any beneficiary who is not incapacitated 

whether the beneficiary was or was not the 

transferor. A beneficiary may be determined to 

be incapacitated or the transferor may desig- 
nate that the trust is to be administered as a 

trust for an incapacitated beneficiary under 

Section 10, in which event the beneficiary does 

not have the power to terminate. However, the 

designation of incapacity by the transferor can 

be modified by the trustee or the court by 

reason of changed circumstances pursuant to 

Section 10. The Act precludes termination by 

exercise of a durable power of attorney if the 

beneficiary is incompetent (Section 7(f)). If the 
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donor prefers not to permit the beneficiary the 

power to terminate or to designate the benefi- 
ciary as incapacitated under Section 10, an 
individually drafted trust outside the scope of 
this Act would seem appropriate. 
Upon termination of a custodial trust, the 

custodial trust property must be distributed as 
provided in Section 17. 
A transfer under this Act is irrevocable ex- 

cept to the extent the beneficiary may termi- 
nate it. Hence, a transfer to a trustee for benefit 
of a person other than the transferor is not 
revocable by the transferor. If a power of revo- 
cation were retained by the transferor, that 
would be a trust outside the scope of this Act 
and enforceable under general law pursuant to 

subsection 2(h). 
This Act does not provide for protection of the 

custodial trust assets from the claims of credi- 

tors of the beneficiary, whether those are gen- 

eral or governmental creditors. Other laws of 

the state remain unaffected. In this regard, 

unusual problems of handicapped persons and 

the coordination of resources and state or fed- 

eral services call for special provision and plan- 

ning outside the scope of this Act. 

NORTH CAROLINA COMMENTARY 

This section is modified for clarification and 

to conform to the decision not to authorize 

multiple beneficiaries. See comments to G.S. 

33B-6. The section is also modified to limit 

those who may be custodial trustees to natural 

persons and trust companies authorized to act 

in a fiduciary capacity under North Carolina 

law. 

§ 33B-3. Custodial trust to begin in the future. 

(a) A person may create a custodial trust to begin in the future by 

designating the transferee in substance “as custodial trustee for 

(name of beneficiary) under the North Carolina Uniform 

Custodial Trust Act”. A designation under this section may be made in: 

(1) A will; 
(2) A trust; 
(3) An insurance policy; 
(4) A deed; 
(5) A payable-on-death account; 
(6) An instrument exercising a power of appointment, provided that the 

donor of the power has not expressly prohibited the exercise of the 

power in favor of a custodial trustee, and provided further that the 

beneficiary of the custodial trust is a permissible object of the power, 

although the custodial trustee need not be a permissible object of the 

power; or 
(7) Awriting designating a beneficiary of contractual rights, including but 

not limited to rights under a pension or profit sharing plan, which is 

registered with or delivered to the fiduciary, payor, issuer, or obligor of 

the contractual right. 
(b) Persons may be designated as su 

to whom the property must be paid or 
bstitute or successor custodial trustees 

transferred in the order named if the 

preceding designated custodial trustee is unable or unwilling to serve. (1995, 

c. 486, s. 1.) 
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OFFICIAL COMMENT 

This section permits a future custodial 
trustee to be designated to receive property for 
the beneficiary of a custodial trust to be effec- 
tive upon the occurrence of a future event or 
transfer. To accommodate changes in circum- 
stances during the passage of time, one or more 
successors or substitute custodial trustees can 
also be designated. The designation of the fu- 
ture custodial trustee and the beneficiary can 
be made in an instrument which is revocable or 
irrevocable depending upon the nature of the 
transaction or transfer. Any person designated 

as a future custodial trustee may decline to 
serve before the transfer occurs or may resign 
under Section 13 after the transfer. 

The source of this section is Section 3 of 
UTMA. 

The enacting state’s rule against perpetuities 
may limit or affect the creation of a custodial 
trust upon the occurrence of a future event, but 
because the use of a custodial trust usually 
contemplates dispositions for the benefit of liv- 
ing persons, perpetuity problems should rarely 
arise. 

NORTH CAROLINA COMMENTARY 

The designation of a future custodial trustee 
under this section is revocable or irrevocable 
depending upon the nature of the transaction 
or transfer. For example, the designation of a 
future custodial trustee in a will ordinarily 
would be revocable until the death of the testa- 
tor, because wills are freely revocable. On the 
other hand, the designation of a future custo- 
dial trustee in a deed ordinarily would become 
irrevocable upon delivery of the deed, because 
deeds usually are irrevocable. 

In order to avoid confusion between revocable 
and irrevocable transfers, this section is rewrit- 
ten to list separately the types of transactions 
or transfers to which it applies. New subsection 
(a) deletes some ambiguous language about 
“property payable or transferable upon a future 
event ...” in favor of a simpler concept of “a 
custodial trust to begin in the future.” To aid in 
this restructuring, former subsection (c) is in- 
corporated into new subsection (a). 

The list of transactions deletes the term 
“multiple party account” in favor of the term 
“payable-on-death account.” The term “multiple 
party account” is a Uniform Probate Code term 

that has no statutory use in North Carolina. 
Further, certain types of multiple party ac- 
counts are not properly within the scope of this 
section; for example, a depositor’s establishing 
a joint account between the depositor and a 
custodian would be a present transfer governed 
by G.S. 33B-2. 

The list of transactions adds the term “pen- 
sion or profit sharing plan” as a specific exam- 
ple of payments pursuant to contract. This 
term appears also in G.S. 36A-6 (which ex- 
empts employee trusts from the Rule Against 
Perpetuities). The requirement of registration 
or delivery of the writing under subdivision 
(a)(7) is mentioned in this subdivision but not 
in others because the law applicable to the 
other kinds of transactions is well settled. This 
organization avoids an ambiguity in the Uni- 
form Act as to whether the registration or 
delivery requirement applies to all kinds of 
transactions. 

The catchline of this section is changed from 
“Custodial trustee for future payment or deliv- 
ery” to “Custodial trust to begin in the future” 
to clarify the concept of the section. 

§ 33B-4. Form and effect of receipt and acceptance by 
custodial trustee; jurisdiction. 

(a) Obligations of a custodial trustee, including the obligation to follow 
directions of the beneficiary, arise under this act upon the custodial trustee’s 
acceptance, express or implied, of the custodial trust property. 

(b) The custodial trustee’s acceptance may be evidenced by a writing stating 
in substance: 

“CUSTODIAL TRUSTEE’S RECEIPT AND ACCEPTANCE 

I,_____________, (name of custodial trustee) acknowledge receipt of the 
custodial trust property described below or in the attached instrument and 
accept the custodial trust as custodial trustee for______ ——=————— (name of 
beneficiary) under the North Carolina Uniform Custodial Trust Act. I under- 
take to administer and distribute the custodial trust property pursuant to the 
North Carolina Uniform Custodial Trust Act. My obligations as custodial 
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trustee are subject to the directions of the beneficiary unless the beneficiary is 

designated as, is, or becomes incapacitated. The custodial trust property 

consists of 
Dated: 

(Signature of Custodial Trustee)”. 
(c) Upon accepting custodial trust property, a person designated as custodial 

trustee under this act is subject to personal jurisdiction in this State with 

respect to any matter relating to the custodial trust. (1995, c. 486, s. 1.) 

OFFICIAL COMMENT 

Although a custodial trust is created by a 

transfer that satisfies Section 2 of the Act, the 

responsibility and obligations upon the trustee 

do not arise until the trustee has accepted the 

transfer. This detailed section is included to call 

the attention of the parties to the effective 

receipt and acceptance by the custodial trustee. 

Once a custodial trustee accepts the transfer of 

the custodial trust property, the custodial 

trustee assumes the obligation of a custodial 

trustee under this Act. The acceptance can be 

expressed or implied, but it is recommended 

that the written acceptance provided for in 

Section 4(b) be utilized. By the acceptance the 

custodial trustee submits to the personal juris- 

diction of the courts of the enacting state for the 

purpose of the custodial trust, despite subse- 

quent relocation of the parties or of the custo- 

dial trust property. The principal sources of 

these provisions are Sections 8 and 9 of UTMA 

and the analogous provisions under the Uni- 

form Probate Code, Sections 3-602, 5-208, 

5-307, 7-103. 

NORTH CAROLINA COMMENTARY 

This section is modified for clarification. The 

phrase “in this State” is substituted for the 

phrase “of the court” to reflect the intended use 

of the term “court” in the Uniform Act, 1.e., to 

provide for the exercise of personal jurisdiction 

over custodial trustees by the courts of this 

State. 

§ 33B-5. Transfer to custodial trustee by fiduciary or obli- 

gor; facility of payment. 

(a) A person, including a fiduciary other than a custodial trustee, who holds 

property of or owes a debt to an incapacitated individual not having a guardian 

of the estate may make a transfer to an adult member of the beneficiary’s 

family or to a trust company as custodial trustee for the use and benefit of the 

incapacitated individual. If the value of the property or the debt exceeds 

twenty thousand dollars ($20,000), the transfer is not effective unless autho- 

rized by the court. 
(b) Awritten acknowledgment of delivery, signed by a custodial trustee, is a 

sufficient receipt and discharge for property transferred to the custodial 

trustee pursuant to this section. 

(c) This section shall not apply when the disposition of the property has been 

directed by an instrument designating a custodial trustee pursuant to G.S. 

33B-3. (1995, c. 486, s. 1.) 

OFFICIAL COMMENT 

This section is in the nature of a facility-of- 

payment provision that permits persons owing 

money to an incapacitated individual to dis- 

charge a fixed obligation by a payment to a 

custodial trustee under this Act. The section 

does not authorize the custodial trustee to 

settle claims for disputed amounts but only to 
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acknowledge an effective receipt of property 

paid or delivered. It is based primarily on 

Sections 6 and 7 of UTMA and includes the 

protections of Section 8 of UTMA as well. It 

permits a custodial trust to be established as a 

substitute for a conservatorship to receive pay- 

ments due an incapacitated individual. Also, 
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see Section 11, which protects transferors and 
other third parties dealing with the custodial 
trustee. 

CH. 33B. CUSTODIAL TRUST ACT §33B-7 

NORTH CAROLINA COMMENTARY 

A designation under this section may be 
made in a will, a trust, a deed, a payable-on- 
death account, an insurance policy or an instru- 
ment exercising a power of appointment. A 
designation may also be made by a writing 
designating a beneficiary of contractual rights 

that is registered with or delivered to the fidu- 
ciary, payor, issuer, or obligor of the contractual 
right. Subsection (c) is added to clarify that the 
section cannot be used to defeat a custodial 
trust created under G.S. 33B-3. 

§ 33B-6. Single beneficiaries; separate custodial trusts. 

(a) Beneficial interests in a custodial trust may not be created for multiple 
beneficiaries. 

(b) All custodial trust property held under this act by the same custodial 
trustee for the use and benefit of a single beneficiary may be administered as 
a single custodial trust. (1995, c. 486, s. 1.) 

OFFICIAL COMMENT 

This Act, unlike UTMA, does not preclude a 
custodial trust for more than one beneficiary. 
Adult persons creating custodial trusts are 
likely to set up custodial trusts in various 
forms, e.g., parents may wish to set up a 
custodial trust for their children or for them- 
selves, then for a spouse, etc. However, the 
interests of each beneficiary are separate and 
the custodial trustee is obligated under subsec- 
tion (c) to account separately to each benefi- 

ciary for administration of the beneficiary’s 
interest in the custodial trust. 

Subsection (b) allows a custodial trustee who 
is administering multiple custodial trusts for 
the same beneficiary to administer the custo- 
dial trusts as a single custodial trust. For 
example, if multiple trusts are created for an 
incapacitated beneficiary, the custodial trustee 
can administer them as a single custodial trust. 

NORTH CAROLINA COMMENTARY 

This section is modified to eliminate refer- 
ences to multiple beneficiaries of a custodial 
trust. While there are benefits to allowing mul- 
tiple beneficiaries, the complexities arising 
from joint beneficiaries raise questions that are 
unnecessary in light of the ease of creating 
more than one custodial trust. The drafters 
believed that allowing multiple beneficiaries 
and a right of survivorship in the custodial 
trust property would raise a host of questions 
that are inconsistent with the overall goal of a 

mechanically simple statutory trust, the main 
incidents of which are designed to be practica- 
ble. 

Under the provisions of G.S. 33B-17(a)(3)a. 
and b., a successor to the property following a 
termination of the custodial trust can be desig- 
nated by either the creating instrument or a 
competent beneficiary. The drafters believed 
that no additional survivorship provisions are 
warranted. 

Subsection (b) is modified for clarification. 

§ 33B-7. General duties of custodial trustee. 

(a) If appropriate, a custodial trustee shall register or record the instrument 
vesting title to custodial trust property. 

(b) Ifthe beneficiary is not incapacitated, a custodial trustee shall follow the 
directions of the beneficiary in the management, control, investment, or 
retention of the custodial trust property. 

_Ifthe beneficiary is incapacitated or the beneficiary has capacity but has not 
given direction, the custodial trustee shall observe the standard of care that 
would be observed by a prudent person dealing with property of another and is 

96 



§33B-8 CH. 33B. CUSTODIAL TRUST ACT §33B-8 

not limited by any other law restricting investments by fiduciaries. However, 

a custodial trustee, in the custodial trustee’s discretion, may retain any 

custodial trust property received from the transferor. 

If a custodial trustee has a special skill or expertise or is named custodial 

trustee on the basis of representation of a special skill or expertise, the 

custodial trustee shall observe the standard of care expected of one with that 

skill or expertise. 
(c) Subject to subsection (b) of this section, a custodial trustee shall take 

control of and collect, hold, manage, invest, and reinvest custodial trust 

property. 
(d) A custodial trustee at all times shall keep custodial trust property of 

which the custodial trustee has control, separate from all other property in a 

manner sufficient to identify it clearly as custodial trust property of the 

beneficiary. Custodial trust property, the title to which is subject to recorda- 

tion, is adequately identified as such if an appropriate instrument so identi- 

fying the property is recorded in the name of the custodial trustee, designated 

in substance “as custodial trustee for ____________ (name of beneficiary) 

under the North Carolina Uniform Custodial Trust Act”. Custodial trust 

property subject to registration is so identified if it is registered, or held in an 

account in the name of the custodial trustee, designated in substance “as 

custodial trustee for _____——S—S ~SS—s (name of beneficiary) under the North 

Carolina Uniform Custodial Trust Act”. 

(e) A custodial trustee shall keep records of all transactions with respect to 

custodial trust property, including information necessary for the preparation of 

tax returns, and shall make the records and information available at reason- 

able times to the beneficiary or legal representative of the beneficiary. 

(f) Unless the durable power of attorney specifically provides otherwise, the 

exercise of the durable power of attorney for an incapacitated beneficiary is not 

effective to terminate or direct the administration or distribution of a custodial 

trust. (1995, c. 486, s. 1.) 

OFFICIAL COMMENT 

Subsection (b) restates and confirms the con- Uniform Probate Code. The statute also im- 

trol by the beneficiary who is not incapacitated. 

However, the trustee has a reasonable obliga- 

tion to act when the beneficiary has not di- 

rected him. Under Sections 9 and 10, when a 

beneficiary becomes incapacitated, the custo- 

dial trust becomes a discretionary trust and the 

trustee is subject to the control of the statute 

and not the beneficiary's direction. The custo- 

dial trustee is subject to the usual trustee’s 

standard as taken from Section 7-302 of the 

poses a slightly higher standard on professional 

fiduciaries acting under the statute. Otherwise, 

much of this section is taken from Section 12 of 

UTMA. Whenever recordable assets, such as 

land, are in the custodial trust, the trustee 

would be expected to record title to the asset. 

The section is entitled “general duties” because 

there are additional specific duties identified in 

other sections such as Section 9. 

NORTH CAROLINA COMMENTARY 

Subsections (b) and (d) are modified for clar- 

ification. Subsection (f) is modified to add the 

introductory phrase “[uJnless the durable 

power of attorney specifically provides other- 

wise.” 

§ 33B-8. General powers of custodial trustee. 

(a) A custodial trustee, acting in a fiduciary capacity, has all the rights and 

powers over custodial trust property which an unmarried adult owner has over 

individually owned property, but a custo 

and powers in a fiduciary capacity only. 
dial trustee may exercise those rights 



§33B-9 CH. 33B. CUSTODIAL TRUST ACT §33B-9 

(b) This section does not relieve a custodial trustee from liability for a 
violation of G.S. 33B-7. (1995, c. 486, s. 1.) 

OFFICIAL COMMENT 

This section is taken from Section 13 of 
UTMA. It grants the trustee very broad powers 
over the property, subject, however, to the Pru- 
dent Person Rule and to the obligations set out 
in the Act. An alternative approach to subsec- 
tion (a) that might be taken by an enacting 

state is to refer to the existing statutes granting 
powers to a trustee, such as the Uniform Trust- 
ee’s Powers Act. For example: [(a) A custodial 
trustee has the powers of a trustee under the 
Uniform Trustee’s Powers Act.] 

NORTH CAROLINA COMMENTARY 

This section is identical to the comparable 
section of the Uniform Act. 

§ 33B-9. Use of custodial trust property. 

(a) A custodial trustee shall pay to the beneficiary or expend for the 
beneficiary’s use and benefit so much or all of the custodial trust property as 
the beneficiary while not incapacitated may direct from time to time. 

(b) If the beneficiary is incapacitated, the custodial trustee shall expend so 
much or all of the custodial trust property as the custodial trustee considers 
advisable for the use and benefit of the beneficiary and the spouse and 
children, and other dependents of the beneficiary. Expenditures may be made 
in the manner, when, and to the extent that the custodial trustee determines 
suitable and proper, without court order and without regard to other support, 
income, or property of the beneficiary. 

(c) A custodial trustee may establish checking, savings, or other similar 
accounts of reasonable amounts from which either the custodial trustee or the 
beneficiary may withdraw funds or against which either may draw checks. 
Funds withdrawn from, or checks written against, the account of the benefi- 
clary are distributions of custodial trust property by the custodial trustee to 
the beneficiary. (1995, c. 486, s. 1.) 

OFFICIAL COMMENT 

This section provides that the custodial 
trustee is obligated to follow the directions of 
the beneficiary who is not incapacitated in 
paying over or expending custodial trust prop- 
erty. If the beneficiary is incapacitated, this 
section imposes duties on the custodial trustee 
to apply funds for the beneficiary similar to 
those imposed on custodians for minors under 
Section 14 of UTMA. In addition, however, 
subsection (b) authorizes a custodial trustee to 
pay over or expend custodial trust property for 
the use and benefit of the incapacitated benefi- 
ciary's dependents who were supported by the 
beneficiary at the time the beneficiary became 
incapacitated or for whom there is a legal 
obligation to support. 

The use-and-benefits standard for the expen- 
diture of custodial property is intended to avoid 
any implication that the custodial trust prop- 
erty can be used only for the required support of 
the incapacitated beneficiary. 
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Subsection (c) allows a custodial trustee to 
maintain a bank account, of an amount reason- 
able under the circumstances, with the benefi- 
ciary whereby both the beneficiary and the 
custodial trustee may write checks on the ac- 
count. This may be used as one method of 
making money available for the beneficiary’s 
personal needs. Many incapacitated persons, 
unable to manage business affairs, are still 
competent to pay personal expenses. This type 
of arrangement would be important to them. A 
custodial trustee should maintain, of course, a 
separate bank account for use in managing the 
custodial trust property and investments. 

An alternative approach might be taken to 
this section that refers to the distributive pow- 
ers of a conservator under the laws of the 
enacting state, in the event that state should 
prefer that incorporation by reference. For ex- 
ample: [The custodial trustee has the distribu- 
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tive powers of a conservator under the Uniform 

Probate Code.] 

CH. 33B. CUSTODIAL TRUST ACT §33B-10 

NORTH CAROLINA COMMENTARY 

The drafters were concerned with the broad 

discretion provided by this section to the custo- 

dial trustee when the beneficiary is incompe- 

tent. The concern focused on the provisions of 

subsection (b) stating that the custodial trustee 

may expend so much of the custodial trust 

property as the custodial trustee “considers 

advisable” and may do so “in the manner, when, 

and to the extent that the custodial trustee 

determines suitable and proper.” There was 

also concern with the indefiniteness of the 

phrase “individuals who were supported by the 

beneficiary,” which appears in the Uniform Act. 

The words “the spouse and children, and other 

dependents of the beneficiary” are substituted 

for the words “individuals who were supported 

by the beneficiary when the beneficiary became 

incapacitated, or who are legally entitled to 

support by the beneficiary.” The drafters 

thought it would rarely be desirable to have the 

custodial trust property used for a person who 

did not fall within the substituted language 

(which has been taken from G.S. 32A-2(a) re- 

lating to durable powers of attorney). Also, by 

limiting the custodial trustee’s discretion re- 

garding which individuals may receive the cus- 

todial trust property, the concerns over the 

broad discretion granted to the custodial 

trustee in the administration of the custodial 

trust are lessened. 

Subsection (c) is modified for clarification. 

§ 33B-10. Determination of incapacity; effect. 

(a) The custodial trustee shall administer the custodial trust as for an 

incapacitated beneficiary if (i) the 

33B-5, (ii) the transferor has so 
custodial trust was created under G.S. 

directed in the instrument creating the 

custodial trust, (iii) a determination that a beneficiary is an incompetent adult 

has been made under the provisions of Chapter 35A, including a determination 

of limited incompetence under the provisions of G.S. 35A-1112(d), unless the 

court provided otherwise, or (iv) the custodial trustee has determined that the 
° 

beneficiary is incapacitated under subsection (b) of this section. 

(b) A custodial trustee may determine that the beneficiary is incapacitated 

in reliance upon (i) previous direction or authority given by the beneficiary 

while not incapacitated, including direction or authority pursuant to a durable 

power of attorney, (ii) the certificate of the beneficiary's physician, (iil) 

authority given to the custodial trustee in the instrument creating the trust to 

determine the incapacity of the beneficiary after the creation of the custodial 

trust, or (iv) other reasonable evidence. 

(c) Ifa custodial trustee for an incapacitated beneficiary determines that the 

beneficiary's incapacity has ceased, or that circumstances concerning the 

beneficiary’s ability to manage property and business affairs have changed 

since the creation of a custodial trust directing administration as for an 

incapacitated beneficiary, the custodial trustee may administer the trust as for 

a beneficiary who is not incapacitated. 

(d) Regardless of whether any determination of incapacity under subsection 

(b) of this section has or has not been made, the beneficiary, the custodial 

trustee, or other person interested in the custodial trust property or the 

welfare of the beneficiary, may petition under the procedures of Chapter 35A 

for a determination by the court whether the beneficiary is or continues to be 

incapacitated as defined in G.S. 33B-1(8). A determination of incapacity does 

not require appointment of a guardian of the estate unless in the discretion of 

the court such appointment is otherwise warranted. 

(e) Incapacity of a beneficiary does not terminate (i) the custodial trust, (11) 

any designation of a successor custodial trustee, (iii) rights or powers of the 

custodial trustee, or (iv) any immunities of third persons acting on instructions 

of the custodial trustee. 
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(f) A custodial trustee shall not be liable for any determinations authorized 
by this section regarding the capacity or incapacity of the beneficiary made in 
good faith. (1995, c. 486, s. 1.) 

OFFICIAL COMMENT 

This is one of the more important sections of 
the Act under which the custodial trustee may 
determine that the beneficiary is incapacitated 
so the trust will change from one subject to the 
control of the beneficiary to a discretionary 
trust for the beneficiary. Subsection (b) allows 
the custodial trustee to determine that the 
beneficiary is incapacitated provided the deter- 
mination is based upon the certificate of the 
beneficiary's physician, the prior direction or 
authority of the beneficiary, or other reasonable 
evidence. That authority could be evidenced, 
for example, by a durable power of attorney 
executed by the beneficiary prior to becoming 
incapacitated even though that power of attor- 
ney is not otherwise effective to control man- 
agement or termination of the custodial trust. 
Such a durable power of attorney could be given 
to a child, spouse, friend, or other trusted 
individual. In addition, specific authority is 
provided in subsection (d) for the beneficiary, 
the custodial trustee, or other interested person 
to seek a declaration from the court as to the 
capacity of the beneficiary for the purposes of 
this Act. This is important to the custodial 

trustee, as his duties and _ responsibilities 
change on the event of the beneficiary’s inca- 
pacity. 

This section is not a proceeding for the ap- 
pointment of a conservator, and it is not con- 
templated that such a declaration would lead to 
court appointment of a conservator or guardian 

unless other factors would warrant such ap- 
pointment. The existence of a comprehensive 
and well-managed custodial trust would be one 
factor that would tend to avoid the necessity for 
the appointment of a conservator or guardian of 
the estate. 

This section also does not provide a proceed- 
ing to attack the legal competence of a 
transferor in setting up a trust under Section 2. 
Rather, Section 10 relates to a management 
matter in a validly established custodial trust. 

Subsection (f) provides that the incapacity of 
the beneficiary does not terminate the custodial 
trust. If the beneficiary becomes incapacitated, 
the authority of the custodial trustee continues 
and the custodial trustee must follow the stat- 
utory provisions of the Act relating to managing 
custodial trusts for incapacitated individuals. 

NORTH CAROLINA COMMENTARY 

Subdivision (a)(iii) is added to permit a cus- 
todial trustee to administer the custodial trust 
as for an incapacitated beneficiary if a determi- 
nation of incompetency has been made under 
Chapter 35A of the General Statutes, including 
a determination of limited incompetence under 
the provisions of G.S. 35A-1112(d). For clarifi- 
cation, a reference to subsection (b) is inserted 
in subdivision (a)(iv), thereby eliminating any 
interpretation that subdivision (a)(iv) provides 
additional independent authority for a custo- 
dial trustee to make a determination of inca- 
pacity. Subdivision (b)(iii) is added to permit a 
custodial trustee to determine that the benefi- 
clary is incapacitated in reliance upon author- 
ity given to the custodial trustee in the instru- 
ment creating the custodial trust. In 
subdivision (b)(iv), “reasonable” is substituted 
for “persuasive” because “reasonable” has more 
object connotation. Subsection (c) is modified by 
substituting “determines” for “reasonably con- 
cludes” to conform the language of the subsec- 
tion to the language of the new subsection (f). 

Subsection (d) is modified to clarify that when 
the petition for a determination of incapacity is 
filed under the provisions of subsection (d), the 
procedures of Chapter 35A regarding the deter- 
mination of incompetency are to be used, but 
that the substantive criteria set out in the 
definition of “incapacitated” contain in GS. 
33B-1(8) are the criteria to be used in the 
proceedings. Subsection (e) of the Uniform Act 
is deleted because the drafters believed that the 
subsection would be interpreted as expanding 
the authority of the custodial trustee under 
subsection (b) to determine that the beneficiary 
is incapacitated in reliance upon other reason- 
able evidence. The drafters believed that sub- 
section (e) would expose the custodial trustee to 
liability to a greater degree than subsection (a) 
or (b) and that subsection (e) would in effect 
defeat what the drafters tried to accomplish in 
modifying subsections (a) and (b). Subsection (f) 
has no counterpart in the Uniform Act and 
states what is believed to be implicit in the 
Uniform Act. 
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§ 33B-11. Third-party transactions. 

A third person in good faith and without a court order may act on 

instructions of, or otherwise deal with, a person purporting to make a transfer 

as, or to act in the capacity of, a custodial trustee. In the absence of actual 

knowledge to the contrary, the third person is not responsible for determining: 

(1) The validity of the purported custodial trustee’s designation; 

(2) The propriety of, or the authority under this act for, any action of the 

purported custodial trustee; 
(3) The validity or propriety of an instrument executed or instruction 

given pursuant to this act either by the person purporting to make a 

transfer or declaration or by the purported custodial trustee; or 

(4) The propriety of the application of property vested in the purported 

custodial trustee. (1995, c. 486, s. 1.) 

OFFICIAL COMMENT 

This section is based upon Section 16 of the 
UTMA and protects third persons who deal in 
good faith with the custodial trustee. 

NORTH CAROLINA COMMENTARY 

The catchline to this section is modified for word “actual” is inserted before the word 

clarification. The first sentence of this sectionis “knowledge” in the introductory language of the 

modified for grammatical reasons, with no in- second sentence of this section for clarification. 

tent to change the meaning of the section. The 

§ 33B-12. Liability to the third person. 

(a) Aclaim based on (i) a contract entered into by a custodial trustee acting 

in a fiduciary capacity, (ii) an obligation arising from the ownership or control 

of custodial trust property, (iii) a tort committed in the course of administering 

the custodial trust, may be asserted by a third person against the custodial 

trust property by proceeding against the custodial trustee in a fiduciary 

pa whether or not the custodial trustee or the beneficiary is personally 

iable. 
(b) A custodial trustee may be held personally liable to a third person: 

(1) On a contract entered into in a fiduciary capacity if the custodial 

trustee fails to reveal that capacity or to identify the custodial trust in 

the contract; or 
(2) For an obligation arising from control of custodial trust property or for 

a tort committed in the course of the administration of the custodial 

trust if the custodial trustee is personally at fault. 

(c) A beneficiary is not personally liable to a third person for an obligation 

arising from beneficial ownership of custodial trust property or for a tort 

committed in the course of administration of the custodial trust unless the 

beneficiary is personally in possession of the custodial trust property giving 

rise to the liability or is personally at fault. 

(d) Subsections (b) and (c) of this section do not preclude actions or 

proceedings to establish liability of the custodial trustee or beneficiary as 

owner or possessor of the custodial trust property to the extent that person is 

protected as the insured by liability insurance. (1995, c. 486, s. 1.) 
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OFFICIAL COMMENT 

This section is patterned after Section 17 of 
the UTMA and that section in turn was based 
upon Sections 5-428 and 7-306 of the Uniform 
Probate Code limiting the liability of conserva- 
tors and trustees. See also Restatement of 
Trusts, 2d Sections 265 and 277. The effect of 
this section is to limit the claims of third parties 
to recourse against custodial trust property as 
both the custodial trustee and the beneficiary 
are protected from personal liability absent 
personal fault on their part. This section does 
not alter the obligations between the custodial 
trustee and the beneficiary arising out of the 

administration of the estate and the accounting 
for that administration. 

There may be cases in which a custodial 
trustee or beneficiary may have a right to 
possession of custodial trust property and may 
insure against liability arising out of possession 
or control of the property as a named insured, 
e.g., under homeowner’s or automobile liability 
insurance. In such a case, the beneficiary 
should be permitted as a party defendant under 
subsection (d) but only to the extent of the 
protection of the liability insurance. 

NORTH CAROLINA COMMENTARY 

Subsection (a) is subdivided for ease of read- 
ing. Subsection (b) is modified to state the 

rather than negative terms. Subsection (d) is 
modified for clarification. 

hability of the custodial trustee in positive 

§ 33B-13. Declination, resignation, incapacity, death, or 
removal of custodial trustee; designation of 
successor custodial trustee. 

(a) Before accepting the custodial trust property, a person designated as 
custodial trustee may decline to serve by notifying the person who made the 
designation, the transferor, or the transferor’s legal representative. In such 
case, the transferor or the transferor’s legal representative may designate a 
substitute custodial trustee. If the custodial trust is being created under G.S. 
33B-3, the substitute custodial trustee designated under G.S. 33B-3 becomes 
the custodial trustee, or, if a substitute custodial trustee has not been 
designated, the person who made the designation may designate a substitute 
custodial trustee pursuant to G.S. 33B-3. 

(b) A custodial trustee who has accepted the custodial trust property may 
resign by (i) delivering written notice to a successor custodial trustee, if any, 
the beneficiary, and, if the beneficiary is incapacitated, to the beneficiary’s 
guardian of the estate, if any, and (ii) transferring and, where appropriate, 
registering or recording an instrument relating to the custodial trust property 
in the name of the successor custodial trustee identified under subsection (c) of 
this section. 

(c) If a custodial trustee or successor custodial trustee is ineligible, resigns, 
dies, or becomes incapacitated, the successor designated under G.S. 33B-2 or 
G.S. 33B-3 becomes custodial trustee. If there is no effective provision for a 
successor, the beneficiary, if not incapacitated, may designate a successor 
custodial trustee; if the beneficiary fails to act within 90 days, the resigning 
custodial trustee may designate a successor custodial trustee. If there is no 
effective provision for a successor custodial trustee and if the beneficiary is 
incapacitated, the beneficiary's guardian of the estate becomes successor 
custodial trustee. If the beneficiary does not have a guardian of the estate or 
the guardian of the estate fails to act as custodial trustee, the resigning 
custodial trustee may designate a successor custodial trustee. 

(d) Ifa successor custodial trustee is not designated pursuant to subsection 
(c) of this section, the following persons may in the order listed petition the 
court to designate a successor custodial trustee: the transferor, the legal 
representative of the transferor, the legal representative of the custodial 
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trustee, the general guardian of the beneficiary, the guardian of the estate of 

the beneficiary, an adult member of the beneficiary's family, a person inter- 

ested in the custodial trust property, or a person interested in the welfare of the 

beneficiary. 
(e) A custodial trustee who declines to serve or resigns, or the legal 

representative of a deceased or incapacitated custodial trustee shall put the 

custodial trust property and records in the possession and control of the 

successor custodial trustee as soon as practical. The successor custodial trustee 

shall enforce the obligation to deliver custodial trust property and records. 

(f) A beneficiary, the beneficiary’s guardian of the estate, an adult member of 

the beneficiary's family, a guardian of the person of the beneficiary, a person 

interested in the custodial trust property, or a person interested in the welfare 

of the beneficiary, may petition the court (i) to remove the custodial trustee for 

cause and to designate a successor custodial trustee, (ii) to require the 

custodial trustee to furnish a bond or other security for the faithful perfor- 

ae of fiduciary duties, or (iii) for other appropriate relief. (1995, c. 486, s. 

OFFICIAL COMMENT 

This section follows many of the provisions of 
Section 18 of UTMA with some substantive 
changes. It is designed to accommodate in a 
single section the circumstances in which a 
custodial trustee would be replaced by another 
custodial trustee. Under subsection (b), if the 
beneficiary is incapacitated, a custodial trustee 
who resigns must give written notice to both 
the beneficiary and the beneficiary’s conserva- 
tor if one exists. Under subsection (c), a bene- 
ficiary who is not incapacitated may designate, 
without limitation, a successor custodial 
trustee. If, however, the beneficiary fails to act 
or is incapacitated, the procedure to be followed 
is very similar to that found in UTMA except 
that the nonincapacitated beneficiary has 90 
days to act and if the beneficiary has no conser- 

vator or if the conservator declines to act, the 
custodial trustee may eventually designate a 

successor custodial trustee. 
Under subsection (f), the beneficiary, whether 

or not incapacitated, can petition the court to 
remove the custodial trustee for cause and to 
designate a successor trustee, or the court may 
require the custodial trustee to give bond or 
other appropriate relief. 

This section, unlike Section 18 of UTMA, 
does not give the custodial trustee the general 
power to designate a successor custodial 
trustee but rather limits that power to the 
situation in which the procedure for designat- 
ing successor custodial trustees by others has 

been exhausted. 

NORTH CAROLINA COMMENTARY 

This section is modified for clarification and 
to establish the priority of those involved in the 
selection of successor custodial trustees. 

The second sentence of subsection (e) is mod- 

ified by substituting “shall” for “may” to con- 

form to existing trust practice, which dictates 

that a successor trustee obtain a full and com- 

plete accounting from his predecessor. 

§ 33B-14. Expenses, compensation, and bond of custodial 

trustee. 

Except as otherwise provided in the instrument creating the custodial trust, 

in an agreement with the beneficiary, or by court order, a custodial trustee: 

(1) Is entitled to reimbursement from custodial trust property for reason- 

able expenses incurred in the performance of fiduciary services; 

(2) May charge, no later than six months after the end of each calendar 

year, a reasonable compensation for fiduciary services performed 

during that year; and 
(3) Need not furnish a bond or other security for the faithful performance 

of fiduciary duties. (1995, c. 486, s. 1.) 
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OFFICIAL COMMENT 

This section follows the pattern of Section 15 
of the UTMA except it does subject the arrange- 
ments for payment of expenses, compensation, 
and bond to provisions in the custodial trust 
instrument or agreement of the beneficiary or 
court order. 

As in UTMA, the provisions with regard to 
compensation are designed to avoid imputed 
compensation to the custodian who waives com- 

pensation and also to avoid the accumulation of 
claims for compensation until the termination 
of the custodial trust. Although the ability to 
control these matters by the trust instrument 
or agreement of the beneficiary seems to be 
implied, as was assumed in UTMA, it is here 
expressly stated because of the possibility of 
informal arrangements with persons as trust- 
ees. 

NORTH CAROLINA COMMENTARY 

Subdivision (2) is modified for simplification. 

§ 338B-15. Reporting and accounting by custodial trustee; 
determination of liability of custodial trustee. 

(a) Upon the acceptance of custodial trust property, the custodial trustee 
shall provide a written statement that the custodial trust property is held 
pursuant to this act and describing the custodial trust property. The custodial 
trustee shall thereafter provide a written statement of the administration of 
the custodial trust property (i) once each year, (ii) upon request at reasonable 
times by the beneficiary or the beneficiary’s legal representative, (iii) upon 
resignation or removal of the custodial trustee, and (iv) upon termination of 
the custodial trust. The statements must be provided to the beneficiary or to 
the beneficiary’s legal representative. Upon termination of the beneficiary's 
interest, the custodial trustee shall furnish a statement to the person to whom 
the custodial trust property is to be delivered. 

(b) A beneficiary, the beneficiary’s legal representative, an adult member of 
the beneficiary's family, a person interested in the custodial trust property, or 
a person interested in the welfare of the beneficiary may petition the court for 
an accounting by the custodial trustee or the custodial trustee’s legal repre- 
sentative. 

(c) Asuccessor custodial trustee may petition the court for an accounting by 
a predecessor custodial trustee or the legal representative of a predecessor 
custodial trustee. 

(d) In an action or proceeding under this act or in any other proceeding, the 
court may require or permit the custodial trustee or the custodial trustee’s 
legal representative to account. The custodial trustee or the custodial trustee’s 
legal representative may petition the court for approval of annual or final 
accounts. | 

(e) If a custodial trustee is removed, the court shall require an accounting 
and order delivery of the custodial trust property and records to the successor 
custodial trustee and the execution of all instruments required for transfer of 
the custodial trust property. 

(f) On petition of the custodial trustee or any person who could petition for 
an accounting, the court, after notice to interested persons, may issue 
instructions to the custodial trustee or review the propriety of the acts of a 
custodial trustee or the reasonableness of compensation determined by the 
custodial trustee or others. (1995, c. 486, s. 1.) 
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OFFICIAL COMMENT 

This section requires that the custodial 
trustee inform the beneficiary of the initiation 
of the trust and provide reasonably current 
reports of the administration of the custodial 
trust to the beneficiary or the beneficiary's legal 
representative. Even though some custodial 
trustees may act informally, it seems appropri- 
ate that both the trustee and the beneficiary be 
expected to exchange complete information 
concerning the administration of the trust at 
least once each year. In some cases, more fre- 
quent exchanges of information between the 
custodial trustee and beneficiary would be ex- 
pected, e.g., when they use a bank account to 
which both have access. This is particularly 
true with regard to necessary information for 
tax reporting by the parties involved. This 
section assumes the usual minimum compo- 

nents of an account, i.e., assets and values at 
the beginning of the accounting period, re- 
ceipts, and disbursements during the account- 
ing period and assets and their values on hand 
or available for distribution at the close of the 
accounting period. 

Subsection (a) identifies the necessary re- 
ports and accountings for the parties, and sub- 
section (b) identifies a broad group of persons 
who may petition the court for an accounting by 
the custodial trustee or the custodial trustee’s 
legal representative. Much of the section is 
drawn from Section 19 of the UTMA modified to 
fit the custodial trust. Subsection (f) recognizes 
the inherent power of the court to instruct 
trustees and review their actions. This para- 
graph is patterned after Uniform Probate Code 
Section 7-205. 

NORTH CAROLINA COMMENTARY 

The language “that the custodial trust prop- 
erty is held pursuant to this act and” is inserted 
in the first sentence of subsection (a) for the 
purpose of insuring that the transfer is a 
present interest for gift tax purposes. The lan- 
guage “, if any” is deleted from the third sen- 
tence of subsection (a) and “current” is deleted 
from the fourth sentence of subsection (a) as 

being unnecessary. The language “annual or” is 
inserted in the second sentence of subsection 
(d) to allow the custodial trustee or the custo- 
dial trustee’s legal representative to petition 
the court for approval of annual accounts as 
well as final accounts. Apparently the language 
“for the services of the custodial trustee” was 
inadvertently deleted from subsection (f). 

§ 33B-16. Limitations of action against custodial trustee. 

(a) Except as provided in subsections (b) and (c) of this section, a claim for 

relief against a custodial trustee for accounting or breach of duty is barred as 

to a beneficiary, a person to whom custodial trust property is to be paid or 

delivered, or the legal representative of an incapacitated or deceased benefi- 

clary or payee: 
(1) Who has received a final account or statement fully disclosing the 

matter unless an action or proceeding to assert the claim is com- 

menced within two years after receipt of the final account or state- 

ment; or 
(2) Who has not received a final account or statement fully disclosing the 

matter unless an action or proceeding to assert the claim is com- 

menced within three years after the termination of the custodial trust. 

(b) Except as provided in subsection (c) of this section, a claim for relief to 

recover from a custodial trustee for fraud, misrepresentation, or concealment 

is barred unless an action or proceeding to assert the claim is commenced 

within five years after the termination of the custodial trust. 

(c) Aclaim for relief is not barred by this section if the claimant: 

(1) Is a minor, until the earlier of two years after the claimant becomes an 

adult or dies; 
(2) Is an incapacitated adult, until the earliest of two years after (i) the 

appointment of a guardian of the estate, (ii) the removal of the 

incapacity, or (iii) the death of the claimant; or 

(3) Was an adult, now deceased, who was not incapacitated, until two 

years after the claimant’s death if the claim was not barred by 
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adjudication, consent, or limitation prior to the claimant’s death. 
(1995, c. 486, s. 1.) 

OFFICIAL COMMENT 

In an effort to provide as comprehensive a 
statute as possible to inform the parties of 
substantially all of their obligations and rights, 
statutes of limitation are provided in this sec- 
tion. The limitations provided in this section 
are derived from the Uniform Probate Code, 
Sections 1-106 and 7-307, and from the Mis- 
souri Custodial Act. 

The nature of the limitations imposed by the 
section are illustrated by the situation in which 
a custodial trustee is removed, resigns, or dies. 
If the former custodial trustee accounts as 
required under Section 13 on removal or resig- 
nation, or the deceased custodial trustee’s per- 
sonal representative accounts, the two-year 

limitation of subsection (a)(1) applies. Should 
the former custodial trustee or the personal 
representative fail to account, then, subsection 
(a)(2) would apply to limit the time in which a 
proceeding to assert the claim could be com- 
menced. This time would begin to run on the 
date the trust terminated. Of course, if the 
claim is one for fraud or concealment, the 
longer time limitation of subsection (b) would 
apply. In any event, should the beneficiary 
become incapacitated or die before the applica- 
ble time limitation had expired, the tolling 
provision of subsection (c) could postpone the 
time bar until two years after removal of the 
disability or death. 

NORTH CAROLINA COMMENTARY 

The following modifications are made for 
clarification: the reference to subsection (b) is 
added to subsection (a); the Uniform Act’s lan- 
guage “unless previously barred by adjudica- 
tion, consent, or limitation,” is deleted from 
subsection (a); and the Uniform Act’s language 
“related to the final settlement of the custodial 
trust or concealment of the existence of the 

custodial trust,” is deleted from subsection (b). 
The language “if the claim was not barred by 
adjudication, consent, or limitation prior to the 
claimant’s death” is inserted in subdivision 
(c)(3) to eliminate the possibility that the sub- 
division might be interpreted to revive a claim 
barred prior to the death of the claimant. 

§ 33B-17. Distribution on termination. 

(a) Upon termination of a custodial trust, the custodial trustee shall 
transfer the unexpended custodial trust property: 

(1) To the beneficiary, if not incapacitated or deceased; 
(2) To the guardian of the estate or other recipient designated by the court 

for an incapacitated beneficiary; or 
(3) Upon the beneficiary’s death, in the following order: 

a. As last directed in a writing signed by the deceased beneficiary 
while not incapacitated and received by the custodial trustee 
during the life of the deceased beneficiary; 

b. As designated in the instrument creating the custodial trust; or 
c. To the estate of the deceased beneficiary. 

(b) If, when the custodial trust would otherwise terminate, the distributee is 
incapacitated, the custodial trust continues for the use and benefit of the 
distributee as beneficiary until the incapacity is removed or the custodial trust 
is otherwise terminated. 

(c) Death of a beneficiary does not terminate the power of the custodial 
trustee to discharge obligations of the custodial trustee or beneficiary incurred 
before the termination of the custodial trust. 
_ (d) The writing described in G.S. 33B-17(a)(3)a. or the instrument described 
in G.S. 33B-17(a)(3)b. must also be signed by at least two witnesses, neither of 
whom is the custodial trustee or the distributee of the custodial trust property, 
and be acknowledged by the beneficiary or transferor before an individual 
authorized to administer oaths or take acknowledgements. Failure to comply 
with the witness or acknowledgement requirement shall not affect the validity 
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of the custodial trust during the life of the beneficiary, but shall invalidate only 

the direction or designation of the distributee on termination of the custodial 

trust under G.S. 33B-17(a)(3)a. or G.S. 33B-17(a)(3)b., and upon termination of 

the custodial trust the custodial trustee shall transfer the unexpended 

custodial trust property according to the remaining provisions of this section. 
(1995, c. 486, s. 1.) 

OFFICIAL COMMENT 

(name of beneficiary) hereby 
(name of trustee) 

This section controls distribution of the cus- I, 
todial trust property when the custodial trustis direct 
terminated under Section 2(e). It is designed to 
provide for efficient and certain distribution 
without judicial proceedings. Subsection (a)(3) 
is an important provision for avoiding compli- 
cations on distribution and provides that distri- 
bution may be controlled first, by the direction 
of the deceased beneficiary or second, by the 
custodial trust instrument (see Sections 2, 6 
and 18) and, only if no effective prior designa- 
tion for the payment or distribution of the 
property on the death of the beneficiary has 
been made, shall it pass through the beneficia- 
ry’s estate. 

The direction to the custodial trustee by the 
beneficiary, who is not incapacitated, for distri- 
bution on termination of the custodial trust 
may be in any written form clearly identifying 
the distributee. For example, the following di- 
rection would be adequate under the statute: 

as custodial trustee, to transfer and pay the 
unexpended balance of the custodial trust prop- 
erty of which I am beneficiary to ________ as 
distributee on the termination of the trust at 
my death. In the event of the prior death of 

above named as distributee, I des- 
ignate as distributee of the custo- 
dial trust property. 

Receipt Acknowledged Signed 

(signature) 

(signature) 

Custodial Trustee Beneficiary 

Date Date 

NORTH CAROLINA COMMENTARY 

Subdivision (a)(3)Gi) of the Uniform Act, re- 
lating to the concept of multiple beneficiaries, is 
deleted. 

Subsection (d), which has no counterpart in 
the Uniform Act, was added by the General 
Assembly to require a writing or instrument 
designating someone other than the beneficia- 
ry’s estate to receive the custodial trust prop- 
erty at the beneficiary’s death (i) to be signed by 
at least two witnesses, neither of whom is the 

custodial trustee or the distributee of the cus- 
todial trust property and (ii) to be acknowl- 
edged by the beneficiary or transferor before an 
individual authorized to administer oaths or 
take acknowledgments. These requirements 
apply only where someone other than the ben- 
eficiary’s estate is designated to receive the 
custodial trust property at the beneficiary's 

death. 

§ 33B-18. Methods and forms of creating custodial trusts. 

(a) If a transaction (including a declaration with respect to or a transfer of 

specific property) otherwise satisfies applicable law, the criteria of G.S. 338B-2 

are satisfied by: 
(1) The execution and either delivery to the custodial trustee or recording 

of an instrument in substantially the following form: 

“TRANSFER UNDER THE NORTH CAROLINA 

UNIFORM CUSTODIAL TRUST ACT 

(name of transferor or name and representative 

capacity if a fiduciary), transfer to 
than transferor), as custodial trustee for 
ciary) as beneficiary and 

(name of trustee other 
yrroary ers fowl rl) aoanamesof benefi+ 
as distributee on termination of the 
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trust in absence of direction by the beneficiary under the North Carolina 

Uniform Custodial Trust Act, the following: 
(insert a description of the custodial trust property legally sufficient to identify 

and transfer each item of property). 
Dated: 

(Seal) eiki ) Dewees 2 es Witness) 
Signature 

(Witness) 

STATH © Hp ee ao a OU NEVE OE: 
On this=) *"°"dayoth, . oF steers )0eg ia a lor Ree rsonally ions 

peared before me, the said named ________. to me known and 
known to me to be the person described in and who executed the 
foregoing instrument and he (or she) acknowledged that he (or she) 
executed the same and being duly sworn by me, made oath that the 
statements in the foregoing instrument are true. 

My Commission Expires 

(Signature of Notary Public) 
Notary Public (Official Seal)”; 

or 
(2) The execution and the recording or giving notice of its execution to the 

beneficiary of an instrument in substantially the following form: 

“DECLARATION OF TRUST UNDER THE NORTH CAROLINA 
UNIFORM CUSTODIAL TRUST ACT 

I, (name of owner’ of’ property,) declare that 
henceforth I hold as custodial trustee for __________ (name of benefi- 
ciary other than transferor) as beneficiary and ______________ as distributee 
on termination of the trust in absence of direction by the beneficiary under the 
North Carolina Uniform Custodial Trust Act, the following: (Insert a descrip- 
tion of the custodial trust property legally sufficient to identify and transfer 
each item of property). 
Dated: 

(Seal) ee a, Le MW tness) 
Signature 

(Witness) 

STATE. OF 2... = COUN BY.OF, 
Onx thistes 2. 26a yi Olin aoe noe ieee. DETSON AL Vasetiag 

peared before me, the said named __________ to me known and 
known to me to be the person described in and who executed the 
foregoing instrument and he (or she) acknowledged that he (or she) 
executed the same and being duly sworn by me, made oath that the 
statements in the foregoing instrument are true. 

My Commission Expires 

(Signature of Notary Public) 
Notary Public (Official Seal)” 

(b) Any customary methods of transferring or evidencing ownership of 
property may be used to create a custodial trust, including, but not limited to, 
any of the following: 

(1) Registration of a security in the name of a trust company, an adult 
other than the transferor, or the transferor if the beneficiary is other 
than the transferor, designated in substance “as custodial trustee for 
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_ (name of beneficiary) under the North Carolina 
Uniform Custodial Trust Act”; 

(2) Delivery of a certificated security, or a document necessary for the 
transfer of an uncertificated security, together with any necessary 
endorsement, to an adult other than the transferor or to a trust 
company as custodial trustee, accompanied by an instrument in 
substantially the form prescribed in subsection (a)(1); 

(3) Payment of money or transfer of a security held in the name of a 
broker or a financial institution or its nominee to a broker or financial 
institution for credit to an account in the name of a trust company, an 
adult other than the transferor, or the transferor if the beneficiary is 
other than the transferor, designated in substance “as custodial 
trustee for _____——S (name off beneficiary) under the North 
Carolina Uniform Custodial Trust Act”; 

(4) Registration of ownership of a life or endowment insurance policy or 
annuity contract with the issuer in the name of a trust company, an 
adult other than the transferor, or the transferor if the beneficiary is 
other than the transferor, designated in substance “as custodial 
trustee for ____——S (name of beneficiary) under the North 
Carolina Uniform Custodial Trust Act”; 

(5) Delivery of a written assignment to an adult other than the transferor 
or to a trust company designated in the assignment in substance by 
the words “as custodial trustee for_______—~—=——SW ~~ ———S (name of benefi- 
ciary) under the North Carolina Uniform Custodial Trust Act”; 

(6) Irrevocable exercise of a power of appointment, pursuant to its terms, 

3 in favor of a trust company, an adult other than the donee of the 
power, or the donee who holds the power if the beneficiary is other 
than the donee, designated in the appointment in substance “as 

custodial trustee for ____——~—S—S—S—S—s (name of beneficiary) under the 
North Carolina Uniform Custodial Trust Act”; 

(7) Delivery of a written notification or assignment of a right to future 

payment under a contract to an obligor which transfers the right 

under the contract to a trust company, an adult other than the 

transferor, or the transferor if the beneficiary is other than the 

transferor, designated in the notification or assignment in substance 

“as custodial trustee for__——~~—S———S——s (name of beneficiary) under 
the North Carolina Uniform Custodial Trust Act”; 

(8) Execution and delivery of a conveyance of an interest in real property 

in the name of a trust company, an adult other than the transferor, or 

the transferor if the beneficiary is other than the transferor, desig- 

nated in substance “as custodial trustee for____ (name of 

beneficiary) under the North Carolina Uniform Custodial Trust Act”; 

(9) Issuance of a certificate of title by an agency of a state or of the United 
States which evidences title to tangible personal property: 
a. Issued in the name of a trust company, an adult other than the 

transferor, or the transferor if the beneficiary is other than the 

transferor, designated in substance “as custodial trustee for 

(name of beneficiary) under the North Carolina 
Uniform Custodial Trust Act”; or 

b. Delivered to a trust company or an adult other than the transferor 

or endorsed by the transferor to that person, designated in 

substance “as custodial trustee for ________-————sq (namee: off 

beneficiary) under the North Carolina Uniform Custodial Trust 

2Or 

(10) Execution and delivery of an instrument of gift to a trust company or 

an adult other than the transferor, designated in substance “as 
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custodial trustee for 
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(name of beneficiary) under the 
North Carolina Uniform Custodial Trust Act”. (1995, c. 486, s. 1.) 

OFFICIAL COMMENT 

This section largely follows Section 9 of 
UTMA. It provides instructional detail for 
forms and methods of transferring assets that 
satisfy the requirements of the statute. Al- 
though many of the customary methods of 
transferring assets are identified, these meth- 
ods are not intended to be exclusive since any 
type of property that can be transferred by any 
legal means is intended to be within the scope 
of the statute, provided the requirements of 

Section 2 are met. The method of transfer or 
conveyance appropriate to the asset should be 
used, e.g., if land is involved, a deed or convey- 
ance that satisfies the local requirements 
would be appropriate. In the effort to make the 
statute as self-contained and as fully explana- 
tory as possible, these provisions for implemen- 
tation are included in the statute rather than 
being appended or inserted in the Comments. 

NORTH CAROLINA COMMENTARY 

The forms in subsection (a) were modified by 
the General Assembly to conform to the witness 
and acknowledgment requirements of G.S. 
33B-17(d). The witness and acknowledgment 
provisions in the forms are necessary only 
where someone other than the beneficiary's 
estate is designated to receive the custodial 
trust property at the beneficiary’s death. As 
provided in G.S. 33B-17(d), failure to comply 
with the witness or acknowledge requirement 
shall not affect the validity of the custodial 
trust during the life of the beneficiary. 

The phrase “, but not limited to,” is inserted 
in the introductory language to subsection (b) 
to clarify that the list of methods of transferring 
property is illustrative and nonexclusive. Clar- 
ifying stylistic changes are made to the Uni- 
form Act’s language in subdivisions (b)(5), (6) 
and (7) by changing “whose name in the assign- 

§ 33B-19. Applicable law. 

ment is designated,” “whose name in the ap- 
pointment is designated,” and “whose name in 
the notification or assignment is designated” to 
“designated in the assignment,” “designated in 
the appointment,” and “designated in the noti- 
fication or assignment,” respectively. Subdivi- 
sion (b)(8) is modified by deleting the reference 
to recordation because recordation (as opposed 
to delivery of the deed) generally is technically 
unnecessary for the validity of a conveyance or 
transfer of an interest in real property in North 
Carolina. G.S. 47-26 however requires deeds of 
gift, which would include deeds of gift to a 
custodial trustee, to be recorded within two 
years; therefore, under most circumstances the 
custodial trustee has a duty to record the deed. 
A change similar to the change made in subdi- 
vision (b)(8) was made in the North Carolina 
Uniform Transfers to Minors Act. 

(a) This act applies to a transfer or declaration creating a custodial trust 
that refers to this act if, at the time of the transfer or declaration, the 
transferor, beneficiary, or custodial trustee is a resident of or has its principal 
place of business in this State or the custodial trust property is located in this - 
State. The custodial trust remains subject to this act despite a later change in 
residence or principal place of business of the transferor, beneficiary, or 
custodial trustee, or removal of the custodial trust property from this State. 

(b) Atransfer made pursuant to an act of another state substantially similar 
to this act is governed by the law of that state and may be enforced in this 
State. (1995, c. 486, s. 1.) 

OFFICIAL COMMENT 

This section is designed to avoid confusion in 
the event a party or assets are removed from 
the state. 
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NORTH CAROLINA COMMENTARY 

This section is identical to the comparable 
section of the Uniform Act. 

§ 33B-20. Uniformity of application and construction. 

This act shall be applied and construed to effectuate its general purpose to 
make uniform the law with respect to the subject of this act among states 
enacting it. (1995, c. 486, s. 1.) 

NORTH CAROLINA COMMENTARY 

This section is identical to the comparable 
section of the Uniform Act. 

§ 33B-21. Short title. 

This act may be cited as the “North Carolina Uniform Custodial Trust Act”. 
(1995, c. 486, s. 1.) 

NORTH CAROLINA COMMENTARY 

This section is identical to the comparable words “North Carolina” are inserted before the 
section of the Uniform Act, except that the words “Uniform Custodial Trust Act.” 

§ 33B-22. Limitation on value of custodial trust property. 

Transfers or declarations of property to the corpus of a custodial trust under 
this act shall not exceed in the aggregate one hundred thousand dollars 
($100,000) in value, exclusive of the value of the transferor’s or declarant’s 
personal residence. This limitation shall not apply to any appreciation in the 
value of the corpus held in the custodial trust. A good faith violation of this 
section shall not invalidate a custodial trust. (1995, c. 486, s. 1.) 

NORTH CAROLINA COMMENTARY 

This section, which was added by the General 
Assembly, has no counterpart in the Uniform 
Act. 
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Chapter 34. 

Veterans’ Guardianship Act. 

Sec. 
34-1. Title. 
34-2. Definitions. 
34-2.1. Guardian’s powers as to property; vali- 

dation of prior acts. 
34-3. Appointment of guardian for wards enti- 

tled to benefits from United States 
Veterans’ Bureau. 

Guardian may not be named for more 
than five wards; exceptions; banks 
and trust companies, public 
guardians, or where wards are 
members of same family. 

34-5. Petition for appointment of guardian. 
34-6. Certificate of Director prima facie evi- 

dence of necessity for appointment 
of guardian of minor. 

34-7. Certificate as evidence in regard to 
guardianship of mentally incom- 
petent wards. 

§ 34-1. Title. 

34-4. 

Sec. 
34-8. Notice of filing of petition. 
34-9. Qualifications of guardian; surety bond. 
34-10. Guardian’s accounts to be filed; hearing 

on accounts. 

34-11. Failure to file account cause for re- 
moval. 

34-12. Compensation at five percent; addi- 
tional compensation; premiums 
on bonds. 

34-13. Investment of funds. 
34-14. Application of ward’s estate. 
34-14.1. Payment of veterans’ benefits to rela- 

tives. 
34-15. Certified copy of record required by Bu- 

reau to be furnished without 
charge. 

34-16. [Repealed.] 
34-17. Discharge of guardian. 
34-18. Construction of Chapter. 

This Chapter shall be known as “The Veterans’ Guardianship Act.” (1929, c. 
33, s. 1.) 

§ 34-2. Definitions. 

In this Chapter: 
The term “benefits” shall mean all moneys payable by the United States 

through the Bureau. 
The term “Bureau” means the United States Veterans’ Bureau or its 

successor. 
The term “Director” means the Director of the United States Veterans’ 

Bureau or his successor. 
“Estate” means income on hand and assets acquired partially or wholly with 

“income.” 
The term “guardian” as used herein shall mean any person acting as a 

fiduciary for a ward. 
“Income” means moneys received from the Veterans Administration and 

revenue or profit from any property wholly or partially acquired therewith. 

The term “person” includes a partnership, corporation or an association. 

The term “ward” means a beneficiary of the Bureau. (1929, c. 33, s. 2; 1945, 

é:,723,-s. 23.1961, c..396,,s. 1.) 

Editor’s Note. — The successor of the 

United States Veterans’ Bureau is the Veterans 

Administration. 
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§ 34-2.1. Guardian’s powers as to property; validation of 

prior acts. 

Any guardian appointed under the provisions of this Chapter may be 

guardian of all property, real or personal, belonging to the ward to the same 

extent as a guardian appointed under the provisions of Chapter 35A of the 

General Statutes, and the provisions of such Chapter concerning the custody, 

management and disposal of property shall apply in any case not provided for 

by this Chapter. All acts heretofore performed by guardians appointed under 

the provisions of this Chapter with respect to the custody, management and 

disposal of property of wards are hereby validated where no provision for such 

acts was provided for by this Chapter, if such acts were performed under and 

in conformity with the provisions of Chapter 35A of the General Statutes. 

(1955, c. 1272, s. 1; 1987, c. 550, s. 18.) 

§ 34-3. Appointment of guardian for wards entitled to 

benefits from United States Veterans’ Bureau. 

Whenever, pursuant to any law of the United States or regulation of the 

Bureau, the Director requires, prior to payment of benefits, that a guardian be 

appointed for a ward, such appointment shall be made in the manner 

hereinafter provided. (1929, c. 33, s. 3.) 

Editor’s Note. — The successor of the 

United States Veterans’ Bureau is the Veterans 

Administration. 

§ 34-4. Guardian may not be named for more than five 
wards; exceptions; banks and trust companies, 

public guardians, or where wards are mem- 
bers of same family. 

It shall be unlawful for any person, other than a public guardian qualified 

under Article 11, Chapter 35A, General Statutes of North Carolina, to accept 

appointment as guardian of any United States Veterans Administration ward, 

if such person shall at the time of such appointment be acting as guardian for 

five wards. For the purpose of this section, all minors of same family unit shall 

constitute one ward. In all appointments of a public guardian for United States 
Veterans Administration wards, the guardian shall furnish a separate bond for 
each appointment as required by G.S. 34-9. If, in any case, an attorney for the 
United States Veterans Administration presents a petition under this section 
alleging that an individual guardian other than a public guardian is acting in 
a fiduciary capacity for more than five wards and requesting discharge of the 
guardian for that reason, then the court, upon satisfactory evidence that the 
individual guardian is acting in a fiduciary capacity for more than five wards, 
must require a final accounting forthwith from such guardian and shall 
discharge the guardian in such case. Upon the termination of a public 
guardian’s term of office, he may be permitted to retain any appointments 
made during his term of office. 

This section shall not apply to banks and trust companies licensed to do trust 
tay in North Carolina. (1929, c. 33, s. 4; 1967, c. 564, s. 1; 1987, c. 550, s. 
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§ 34-5. Petition for appointment of guardian. 

A petition for the appointment of a guardian may be filed in any court of 
competent jurisdiction by or on behalf of any person who under existing law is 
entitled to priority of appointment. If there be no person so entitled or if the 
person so entitled shall neglect or refuse to file such a petition within thirty 
days after mailing of notice by the Bureau to the last known address of such 
person indicating the necessity for the same, a petition for such appointment 
may be filed in any court of competent jurisdiction by or on behalf of any 
responsible person residing in this State. 

The petition for appointment shall set forth the name, age, place of residence 
of the ward, the names and places of residence of the nearest relative, if known, 
and the fact that such ward is entitled to receive moneys payable by or through 
the Bureau and shall set forth the amount of moneys then due and the amount 
of probable future payments. 

The petition shall also set forth the name and address of the person or 
institution, if any, having actual custody of the ward. 

In the case of a mentally incompetent ward the petition shall show that such 
ward has been rated incompetent on examination by the Bureau in accordance 
with the laws and regulations governing the Bureau. (1929, c. 33, s. 5.) 

Editor’s Note. — The successor of the 

United States Veterans’ Bureau is the Veterans 

Administration. 

§ 34-6. Certificate of Director prima facie evidence of ne- 
cessity for appointment of guardian of minor. 

Where a petition is filed for the appointment of a guardian of a minor ward 
a certificate of the Director, or his representative, setting forth the age of such 
minor as shown by the records of the Bureau and the fact that the appointment 
of a guardian is a condition precedent to the payment of any moneys due the 
minor by the Bureau, shall be prima facie evidence of the necessity of such 
appointment. (1929, c. 33, s. 6.) 

Editor’s Note. — The successor of the 
United States Veterans’ Bureau is the Veterans 

Administration. 

§ 34-7. Certificate as evidence in regard to guardianship 
of mentally incompetent wards. 

Where a petition is filed for the appointment of a guardian of a mentally 
incompetent ward a certificate of the Director, or his representative, setting 
forth the fact that such person has been rated incompetent by the Bureau on 
examination in accordance with the laws and regulations governing such 
Bureau; and that the appointment of a guardian is a condition precedent to the 
payment of any moneys due such person by the Bureau, shall be prima facie 
evidence of the necessity for such appointment. (1929, c. 33, s. 7.) 

Editor’s Note. — The successor of the 
United States Veterans’ Bureau is the Veterans 

Administration. 
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§ 34-8. Notice of filing of petition. 

Upon the filing of a petition for the appointment of a guardian, under the 

provisions of this Chapter, the court shall cause such notice to be given as 

provided by law. (1929, c. 33, s. 8.) 

§ 34-9. Qualifications of guardian; surety bond. 

Before making an appointment under the provisions of this Chapter the 

court shall be satisfied that the guardian whose appointment is sought is a fit 

and proper person to be appointed. Upon the appointment being made the 

guardian shall execute and file a surety bond to be approved by the court in an 

amount not less than the sum then due and estimated to become payable 

during the ensuing year. The said bond shall be in the form and be conditioned 

as required of guardians appointed under the guardianship laws of this State. 

The court shall have power from time to time to require the guardian to file an 

additional bond. 
No bond shall be required of the banks and trust companies licensed to do 

trust business in North Carolina. (1929, c. 33, s. 9.) 

Cross References. — As to bond required of 
guardians, see G.S. 35A-1230 et seq. 

§ 34-10. Guardian’s accounts to be filed; hearing on ac- 
counts. 

Every guardian, who shall receive on account of his ward any moneys from 

the Bureau, shall file with the court annually, on the anniversary date of the 

appointment, in addition to such other accounts as may be required by the 

court, a full, true, and accurate account under oath of all moneys so received by 

him, of all disbursements thereof, and showing the balance thereof in his 

hands at the date of such account and how invested. A certified copy of each of 

such accounts filed with the court shall be sent by the guardian to the office of 

the Bureau having jurisdiction over the area in which such court is located. 

At the time such account is filed the clerk of the superior court shall require 

the guardian to exhibit to the court all investments and bank statements 

showing cash balance and the clerk of the superior court shall certify on the 

original account and the certified copy which the guardian sends the Bureau 

that an examination was made of all investments and cash balance and that 

same are correctly stated in the account; provided that banks, organized under 

the laws of North Carolina or the Acts of Congress, engaged in doing a trust 

and fiduciary business in this State, when acting as guardian, or in other 

fiduciary capacity, shall be exempt from the requirement of exhibiting such 

investments and bank statements, and the clerk of the superior court shall not 

be required to so certify as to the accounts of such banks, except that in 
addition to the officer verifying the accounts, there shall be added a certificate 
of another officer of the bank certifying that all assets referred to in the account 
are held by the guardian or by a clearing corporation for the guardian. If 
objections are raised to such an accounting, the court shall fix a time and place 
for the the hearing thereon not less than 15 days nor more than 30 days from 
the date of filing such objections, and notice shall be given by the court to the 
aforesaid Bureau office and the Department of Military and Veterans Affairs by 
mail not less than 15 days prior to the date fixed for the hearing. Notice of such 
hearing shall also be given to the guardian. (1929, c. 33, s. 10; 1933, c. 262, s. 
ile Tate c..723,s. 2; 1961, c. 396, s. 2; 1967, c. 564; 8s. 5; 1973, c.497, s. 6; c. 620; 
Soe 
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Editor’s Note. — The successor of the Legal Periodicals. — As to 1933 amend- 
United States Veterans’ Bureau is the Veterans ment, see 11 N.C.L. Rev. 232 (1933). 
Administration. 

§ 34-11. Failure to file account cause for removal. 

If any guardian shall fail to file any account of the moneys received by him 
from the Bureau on account of his ward within 30 days after such account is 
required by either the court or the Bureau, or shall fail to furnish the Bureau 
a copy of his accounts as required by this Chapter, such failure shall be 
grounds for removal. (1929, c. 33, s. 11.) 

Editor’s Note. — The successor of the 

United States Veterans’ Bureau is the Veterans 

Administration. 

§ 34-12. Compensation at five percent; additional compen- 
sation; premiums on bonds. 

Compensation payable to guardians shall not exceed five percent (5%) of the 
income of the ward during any year, except that the court may approve 
compensation in the accounting in an amount not to exceed twenty-five dollars 
($25.00) from an estate where the income for any one year is less than five 
hundred dollars ($500.00). In the event of extraordinary services rendered by 
such guardian the court may, upon petition and after hearing thereon, 
authorize additional compensation therefor, payable from the estate of the 
ward. Notice of such petition and hearing shall be given the proper office of the 
Bureau and the Department of Military and Veterans Affairs in the manner 
provided in G.S. 34-10. No compensation shall be allowed on the corpus of an 
estate received from a preceding guardian. The guardian may be allowed from 
the estate of his ward reasonable premiums paid by him to any corporate 
surety upon his bond. (1929, c. 33, s. 12; 1945, c. 723, s. 2; 1967, c. 564, ss. 2, 
5; 1973, c. 620, s. 9.) 

Editor’s Note. — The successor of the 

United States Veterans’ Bureau is the Veterans 

Administration. 

CASE NOTES 

Appeal from Award of Additional Com- the judge of the superior court for a writ of 

pensation. — Where the clerk entered an certiorari, the petition for certiorari was denied 
order allowing a guardian additional compen- upon the court’s finding of laches and demerit. 
sation for extraordinary services and the Veter- In re Snelgrove, 208 N.C. 670, 182 S.E. 335 
ans Administration failed to perfect its appeal (1935). 
from the clerk’s order, and thereafter applied to 

§ 34-13. Investment of funds. 

Every guardian shall invest the funds of the estate in any of the following 
securities: 

(1) United States government bonds. 
(2) State of North Carolina bonds issued since the year 1872. 
(3) By loaning the same upon real estate securities in which the guardian 

has no interest, such loans not to exceed fifty percent (50%) of the 
actual appraised or assessed value, whichever may be lower, and said 
loans when made to be evidenced by a note, or notes, or bond, or 
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bonds, under the seal of the borrower and secured by first mortgage or 

first deed of trust. Said guardian before making such investment on 

real estate mortgages shall secure a certificate of title from some 

reputable attorney certifying that the same is first lien on real estate 

and also setting forth the tax valuation thereof for the current year: 

Provided, said guardian may purchase with said funds a home or farm 

for the sole use of said ward or his dependents upon petition and order 

of the clerk of superior court, said order to be approved by the resident 

or presiding judge of the superior court, and provided further that 

copy of said petition shall be forwarded to said Bureau before 

consideration thereof by said court. Any guardian may encumber the 

home or farm so purchased for the entire purchase price or balance 

thereof to enable the ward to obtain benefits provided in Title 38, U.S. 
Code, Chapter 37, upon petition to and order of the clerk of superior _ 
court of the county of appointment of said guardian and approved by 

the resident or presiding judge of the superior court. Notice of hearing 

on such petition, together with copy of the petition, shall be given to 

the United States Veterans Administration and the Department of 

Military and Veterans Affairs by mail not less than 15 days prior to 
the date fixed for the hearing. 

(4) Any form of investment allowed by law to the State Treasurer under 

G.S. 147-69.1. 
(5) Repealed by Session Laws 1979, c. 467, s. 22. 

It shall be the duty of guardians who shall have funds invested other than as 

provided for in this section to liquidate same within one year from the passage 

of this law: Provided, however, that upon the approval of the judge of the 

superior court, either residing in or presiding over the courts of the district, the 

clerk of the superior court may authorize the guardian to extend from time to 

time, the time for sale or collection of any such investments; that no extension 

shall be made to cover a period of more than one year from the time the 
extension is made. 

The clerk of the superior court of any county in the State or any guardian 

who shall violate any of the provisions of this section shall be guilty of a Class 
1 misdemeanor. (1929, c. 33, s. 13; 1933, c. 262, s. 2; 1957, c. 199; 1959, c. 1015, 
s. 1; 1967, c. 564, ss. 3, 4; 1978, c. 620, s. 9; 1979, c. 467, s. 22; 1993, c. 539, s. 
401; 1994, Ex. Sess., c. 24, s. 14(c).) 

CASE NOTES 

As to purchase of home for use of depen- Applied in First-Citizens Bank & Trust Co. 
dent sister, see Patrick v. Branch Banking & _ v. Parker, 225 N.C. 480, 35 S.E.2d 489 (1945). 
Trust Co., 216 N.C. 525, 5 S.E.2d 724 (1939). 

§ 34-14. Application of ward’s estate. 

A guardian may apply any income received from the Veterans Administra- 
tion for the benefit of the ward in the same manner and to the same extent as 
other income of the estate without the necessity of securing an order of court. 
A guardian shall not apply any portion of the estate of his ward for the support 
and maintenance of any person other than his ward, except upon order of the 
court after a hearing, notice of which has been given the proper officer of the 
Bureau and the Department of Military and Veterans Affairs in the manner 
provided in G.S. 34-10. (1929, c. 33, s. 14; 1945, c. 723, s. 2; 1961, c. 396, s. 3; 
1967, c. 564, s. 5; 1973, c. 620, s. 9.) 
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Cross References. — As to payment of United States Veterans’ Bureau is the Veterans 
veterans’ benefits to relatives, see G.S. 34-14.1. Administration. 

Editor’s Note. — The successor of the 

§ $4-14.1. Payment of veterans’ benefits to relatives. 

(a) It shall be lawful for a guardian or trustee of a mentally disordered or 
incompetent Veterans Administration beneficiary to pay to or for 

(1) The spouse or children or mother or father of the ward, whether or not 
said spouse or children or mother or father received any part of their 
maintenance from the ward prior to the appointment of said guardian 
or trustee, such an amount for support and maintenance as shall be 
approved by the clerk of the superior court having jurisdiction over 
such guardian or trustee; 

(2) A brother, sister, nephew, niece, uncle, aunt, or any other relative of 
the ward, who, prior to the appointment of said guardian or trustee, 
received some part of his or her maintenance from said ward, such an 
amount for support and maintenance as shall be approved by the 
clerk of the superior court having jurisdiction over said guardian or 
trustee and by a superior court judge. 

(b) Such approval may be granted upon a duly verified petition filed before 
the clerk of the superior court having jurisdiction of such guardian or trustees 
setting forth 

(1) The amount of benefits received by the guardian or trustee on behalf 
of the ward from the Veterans Administration; 

(2) The amount of periodic disbursements, if any, made by such guardian 
or trustee for the maintenance and support of the ward; 

(3) The person for whose maintenance and support payment is to be made 
and the relationship of such person to the ward; 

(4) If the person for whose maintenance and support payment is to be 
made is one described in subsection (a)(2) above, facts showing that 
prior to the appointment of said guardian or trustee such person 
received some part of his or her maintenance from said ward; 

(5) The amount to be paid and the period when such payments are to be 
made. 

Notice of hearing upon such petition shall be as provided by G.S. 34-14, and 
no person or persons, other than the guardian or trustees and petitioner, need 
to be made parties to any such proceeding. If the guardian or trustee is the 
petitioner, no other parties shall be necessary. (1945, c. 479, ss. 1, 2; 1953, c. 
1225s 19556 c..A2 (2,8. 2.) 

CASE NOTES 

Cited in Cline v. Teich, 92 N.C. App. 257, 374 
S.E.2d 462 (1988). 

§ 34-15. Certified copy of record required by Bureau to be 
furnished without charge. 

Whenever a copy of any public record is required by the Bureau or the 

Department of Military and Veterans Affairs to be used in determining the 

eligibility of any person to participate in benefits made available by such 

Bureau, the official charged with the custody of such public record shall 

without charge provide the applicant for such benefits or any person acting on 

his behalf or the representative of such Bureau or the Department of Military 
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and Veterans Affairs with a certified copy of such record. (1929, c. 33, s. 15; 

1945, c. 723, s. 2; 1967, c. 564, s. 5; 1973, c. 620, s. 9.) 

Editor’s Note. — The successor of the 

United States Veterans’ Bureau is the Veterans 

Administration. 

§ 34-16: Repealed by Session Laws 1985, c. 589, s. 14. 

§ 34-17. Discharge of guardian. 

When a minor ward for whom a guardian has been appointed under the 
provisions of this Chapter or other laws of this State shall have attained his or 
her majority, and if incompetent shall be declared competent by the Bureau — 
and by an order of the clerk of the superior court of the county in which such 
guardian was appointed, and when any incompetent ward, not a minor, shall 
be declared competent by said Bureau and by an order of the clerk of the 
superior court of the county in which such guardian was appointed, the 
guardian shall upon making a satisfactory accounting be discharged upon a 
petition filed for that purpose. The certificate of the Director, or his represen- 
tative, setting forth the fact that an incompetent ward has been rated 
competent by the Bureau on examination in accordance with the laws and 
regulations governing such Bureau shall be prima facie evidence upon which 
Boe dees may declare such ward competent. (1929, c. 33, s. 17; 1955, c. 1272, 
s. 3. 

Editor’s Note. — The successor of the 

United States Veterans’ Bureau is the Veterans 

Administration. 

§ 34-18. Construction of Chapter. 

This Chapter shall be construed liberally to secure the beneficial intents and 
as and shall apply only to beneficiaries of the Bureau. (1929, c. 
3,8. 18. 

Editor’s Note. — The successor of the 

United States Veterans’ Bureau is the Veterans 

Administration. 
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Chapter 35. 

Sterilization Procedures. 

Article 1. 

Definitions. 

Sec. 
35-1 through 35-1.5. [Repealed.] 

Article 1A.» 

Guardianship of Incompetent Adults. 

Part 1. Legislative Purpose. 

35-1.6. [Repealed.] 

Part 2. Definitions. 

35-1.7. [Repealed.] 

Part 3. Jurisdiction and Venue. 

35-1.8, 35-1.9. [Repealed.] 

Part 4. Proceedings before Clerk. 

35-1.10 through 35-1.27. [Repealed.] 

Part 5. Qualifications, Priorities, 
Duties, and Liabilities 

of Guardians. 

35-1.28 through 35-1.40. [Repealed.] 

Part 6. Testamentary Appointment of 
Guardians. 

35-1.41. [Repealed.] 

Article 2. 

Guardianship and Management of 
Estates of Incompetents. 

35-2 through 35-9. [Repealed.] 

Article 3. 

Sales of Estates. 

35-10 through 35-13. [Repealed.] 

Article 4. 

Mortgage or Sale of Estates Held by the 
Entireties. 

35-14 through 35-18. [Recodified.] 

Article 5. 

Surplus Income and Advancements. 

35-19 through 35-29. [Recodified.] 

Article 5A. 

Gifts from Income for Certain Purposes. 

35-29.1 through 35-29.4. [Recodified.] 

Article 5B. 

Gifts from Principal for Certain 
Purposes. 

Sec. 
35-29.5 through 35-29.10. [Recodified.] 

Article 5C. 

Declaring Revocable Trust Irrevocable 
and Making Gift of Incompetent’s Life 

Interest Therein. 

35-29.11 through 35-29.16. [Recodified.] 

Article 6. 

Detention, Treatment, and Cure of 
Inebriates. 

35-30 through 35-35.2. [Repealed.] 

Article 7. 

Sterilization of Persons Mentally Ill and 
Mentally Retarded. 

35-36 through 35-50. [Repealed.] 

35-51 through 35-57. [Repealed.] 

Article 8. 

Temporary Care and Restraint of 
Inebriates, Drug Addicts and Persons 

Insane. 

35-58 through 35-60. [Repealed.] 

Article 9. 

Mental Health Council. 

35-61 through 35-63. [Transferred.] 

Article 10. 

Interstate Compact on Mental Health. 

35-64 through 35-69. [Transferred.] 

Article 11. 

Medical Advisory Council to State Board 
of Mental Health. 

35-70 through 35-72. [Repealed.] 

Article 12. 

Council on Mental Retardation and 

Developmental Disabilities. 

35-73 through 35-77. [Repealed.] 
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§35-1 CH. 35. STERILIZATION PROCEDURES §35-1.41 

Cross References. — As to incompetency heading of Chapter 35, which formerly read 

and guardianship, see now Chapter 35A. “Persons with Mental Diseases and Incompe- 

Editor’s Note. — Session Laws 1987, c.550, tents”. 
s. 8, effective October 1, 1987, rewrote the 

ARTICLE 1. 

Definitions. 

§§ 35-1 through 35-1.5: Repealed by Session Laws 1987, c. 550, s. 7. 

ARTICLE 1A. 

Guardianship of Incompetent Adults. 

Part 1. Legislative Purpose. 

§ 35-1.6: Repealed by Session Laws 1987, c. 550, s. 7. 

Part 2. Definitions. 

§ 35-1.7: Repealed by Session Laws 1987, c. 550, s. 7. 

Editor’s Note. — Session Laws 1987, c. 783, Laws 1987, c. 550, s. 7. The amendment was 
s. 2, effective August 12, 1987, inserted “with- incorporated into new Chapter 35A, which was 
out further proceedings” in subdivision (4) of | added by Session Laws 1987, c. 550, s. 1. 
this section as it read prior to repeal by Session 

Part 3. Jurisdiction and Venue. 

§§ 35-1.8, 35-1.9: Repealed by Session Laws 1987, c. 550, s. 7. 

Part 4. Proceedings before Clerk. 

§§ 35-1.10 through 35-1.27: Repealed by Session Laws 1987, c. 550, s. 
he 

Part 5. Qualifications, Priorities, Duties, and Liabilities of 

Guardians. 

8§ 35-1.28 through 35-1.40: Repealed by Session Laws 1987, c. 550, s. 
ida 

Part 6. Testamentary Appointment of Guardians. 

§ 35-1.41: Repealed by Session Laws 1987, c. 550, s. 7. 
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§35-2 ART. 5C. DECLARING REVOCABLE TRUST IRREVOCABLE  §35-29.16 

ARTICLE 2. 

Guardianship and Management of Estates of Incompetents. 

§§ 35-2 through 35-9: Repealed by Session Laws 1987, c. 550, s. 7. 

ARTICLE 3. 

Sales of Estates. 

§§ 35-10 through 35-13: Repealed by Session Laws 1987, c. 550, s. 7. 

ARTICLE 4. 

Morigage or Sale of Estates Held by the Entireties. 

§§ 35-14 through 35-18: Recodified as §§ 35A-1310 to 35A-1314 by 
Session Laws 1987, c. 550, s. 2. 

ARTICLE 5. 

Surplus Income and Advancements. 

§§ 35-19 through 35-29: Recodified as §§ 35A-1320 to 35A-1330 by 
Session Laws 1987, c. 550, s. 3. 

ARTICLE 5A. 

Gifts from Income for Certain Purposes. 

§§ 35-29.1 through 35-29.4: Recodified as §§ 35A-1335 to 35A-1338 by 

Session Laws 1987, c. 550, s. 4. 

ARTICLE 5B. 

Gifts from Principal for Certain Purposes. 

§§ 35-29.5 through 35-29.10: Recodified as §§ 35A-1340 to 35A-1345 
by Session Laws 1987, c. 550, s. 5. 

ARTICLE 5C. 

Declaring Revocable Trust Irrevocable and Making Gift of 

Incompetent’s Life Interest Therein. 

§§ 35-29.11 through 35-29.16: Recodified as §§ 35A-1350 to 35A-1355 
by Session Laws 1987, c. 550, s. 6. 
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§35-30 CH. 35. STERILIZATION PROCEDURES §35-69 

ARTICLE 6. 

Detention, Treatment, and Cure of Inebriates. 

§§ 35-30 through 35-35.2: Repealed by Session Laws 1963, c. 1184, s. 

3D. 

ARTICLE 7. | 

Sterilization of Persons Mentally Ill and Mentally Retarded. 

§§ 35-36 through 35-50: Repealed by Session Laws 2003, c. 13, s. 1, 

effective April 17, 2003. 

Cross References. — As to present similar __ tion of mentally ill or mentally retarded in case 

provision pertaining to procedure for steriliza- of medical necessity, see G.S. 35A-1245. 

§§ 35-51 through 35-57: Repealed by Session Laws 1973, c. 1281. 

ARTICLE 8. 

Temporary Care and Restraint of Inebriates, Drug Addicts and 
Persons Insane. 

§§ 35-58 through 35-60: Repealed by Session Laws 1963, c. 1184, s. 36. 

ARTICLE 9. 

Mental Health Council. 

§§ 35-61 through 35-63: Transferred to G.S. 122-105 to 122-107 by 
Session Laws 1963, c. 1184, s. 13. 

Editor’s Note. — Sections 122-105 to 122- 
107, referred to above, were repealed by Ses- 
sion Laws 1973, c. 476, s. 176. 

ARTICLE 10. 

Interstate Compact on Mental Health. 

§§ 35-64 through 35-69: Transferred to G.S. 122-99 to 122-104 by 
Session Laws 1968, c. 1184, s. 12. 

Editor’s Note. — Chapter 122 was repealed acted. For the Interstate Compact on Mental 
by Session Laws 1985, c. 589, s. 1, effective Health, see now G.S. 122C-361 et seq. 
January 1, 1986, and Chapter 122C was en- 
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§35-70 ART. 12. MENTAL RETARDATION, ETC. §35-77 

ARTICLE 11. 

Medical Advisory Council to State Board of Mental Health. 

§§ 35-70 through 35-72: Repealed by Session Laws 1973, c. 476, s. 133. 

ARTICLE 12. 

Council on Mental Retardation and Developmental Disabilities. 

§§ 35-73 through 35-77: Repealed by Session Laws 1973, c. 476, s. 170. 
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Chapter 35A. 

Incompetency and Guardianship. 

SUBCHAPTER I. PROCEEDINGS TO 
DETERMINE INCOMPETENCE. 

Article 1. 

Determination of Incompetence. 

Sec. 
35A-1101. 
35A-1102. 
35A-1103. 
35A-1104. 
35A-1105. 
35A-1106. 
35A-1107. 

35A-1108. 
35A-1109. 
35A-1110. 
35A-1111. 
35A-1112. 

35A-1113. 

35A-1114. 
35A-1115. 
35A-1116. 

Definitions. 
Scope of law; exclusive procedure. 
Jurisdiction; venue. 
Change of venue. 
Petition before clerk. 
Contents of petition. 
Right to counsel or guardian ad 

litem. 
Issuance of notice. 
Service of notice and petition. 
Right to jury. 
Multidisciplinary evaluation. 
Hearing on petition; adjudication 

order. 
Hearing when incompetence deter- 
mined in another state. 

Appointment of interim guardian. 
Appeal from clerk’s order. 
Costs and fees. 

35A-1117 through 35A-1119. [Reserved.] 

Article 2. 

Appointment of Guardian. 

35A-1120. Appointment of guardian. 
35A-1121 through 35A-1129. [Reserved.] 

Article 3. 

Restoration to Competency. 

35A-1130. Proceedings before clerk. 
35A-1131 through 35A-1200. [Reserved.] 

SUBCHAPTER II. GUARDIAN AND WARD. 

Article 4. 

Purpose and Scope; Jurisdiction; Venue. 

35A-1201. 
35A-1202. 
35A-1203. 
35A-1204. 
35A-1205. 
35A-1206. 
35A-1207. 
35A-1208, 

Purpose. 
Definitions. 
Jurisdiction; authority of clerk. 
Venue. 
Transfer to different county. 
Letters of appointment. 
Motions in the cause. 
35A-1209. [Reserved.] 

Article 5. 

Appointment of Guardian for 

35A-1210. 
35A-1211. Service of application, motions, and 

Incompetent Person. 

Application before clerk. 

notices. 

Sec. 

35A-1212. 

35A-1213. 
35A-1214. 
35A-1215. 

35A-1216. 

Hearing before clerk on appoint- 
ment of guardian. 

Qualifications of guardians. 
Priorities for appointment. 
Clerk’s order; issuance of letters of 

appointment. 
Rule-making power of Secretary of 
Health and Human Services. 

35A-1217 through 35A-1219. [Reserved.] 

Article 6. 

Appointment of Guardian for a Minor. 

35A-1220. 
35A-1221. 
35A-1222. 
35A-1223. 

35A-1224. 

35A-1225. 

35A-1226. 

35A-1227. 
35A-1228. 

35A-1229. 

35A-1230. 

35A-1231. 

35A-1232. 

35A-1233. 

35A-1234. 
35A-1235. 

35A-1236. 
35A-1237. 
35A-1238. 
35A-1239. 

Absence of natural guardian. 
Application before clerk. 
Service of application and notices. 
Hearing before clerk on appoint- 
ment of guardian. 

Criteria for appointment of guard- 
ians. 

Testamentary recommendation; 
guardian for incompetent minor. 

Clerk’s order; issuance of letters of 

appointment. 
Funds owed to minors. 
Guardians of children of service- 
men; allotments and allowances. 

[Reserved.] 

Article 7. 

Guardian’s Bond. 

Bond required before receiving 
property. 

Terms and conditions of bond; in- 
crease on sale of realty or personal 
property. 

Exclusion of deposited money in 
computing amount of bond. 

Clerk’s authority to reduce penalty 
of bond. 

Action on bond. 
One bond sufficient when several 
wards have estate in common. 

Renewal of bond. 
Relief of endangered sureties. 
Clerk’s liability. 
Health and Human Services bond. 

Article 8. 

Powers and Duties of Guardian of the 

35A-1240. 
35A-1241. 
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Person. 

Applicability of Article. 
Powers and duties of guardian of 
the person. 



CH. 35A. INCOMPETENCY AND GUARDIANSHIP 

Sec. 
35A-1242. Status 

wards. 
35A-1243. Duties of designated agency. 
35A-1244. Procedure to compel status reports. 
35A-1245. Procedure to permit the steriliza- 

tion of a mentally ill or a mentally 
retarded ward in the case of med- 
ical necessity. 

35A-1246 through 35A-1249. [Reserved.] 

Article 9. 

Powers and Duties of Guardian of the 

Estate. 

35A-1250. Applicability of Article. 
35A-1251. Guardian’s powers in administering 

incompetent ward’s estate. 
35A-1252. Guardian’s powers in administering 

minor ward's estate. 
35A-1253. Specific duties of guardian of estate. 
35A-1254 through 35A-1259. [Reserved.] © 

Article 10. 

Returns and Accounting. 

35A-1260. Applicability. 
35A-1261. Inventory or account within three 

months. 
35A-1262. Procedure to compel inventory or 

account. 

35A-1263. [Repealed.] 
35A-1263.1. Supplemental inventory. 
35A-1264. Annual accounts. 
35A-1265. Procedure to compel accounting. 
35A-1266. Final account and discharge of 

guardian. 
Expenses and disbursements cred- 

ited to guardian. 
Guardian to exhibit investments 
and bank statements. 

Commissions. 

Article 11. 

Public Guardians. 

reports for incompetent 

35A-1267. 

35A-1268. 

35A-1269. 

35A-1270. 
35A-1271. 

Appointment; term; oath. 
Bond of public guardian; increasing 
bond. 

Powers, duties, liabilities, compen- 
sation. 

When letters issue to public guard- 
ian. 

35A-1274 through 35A-1279. [Reserved.] 

35A-1272. 

35A-1273. 

Article 12. 

Nonresident Ward Having Property in 
State. 

35A-1280. Appointment of ancillary guardian. 
35A-1281. Removal of ward’s personalty from 

State. 
35A-1282 through 35A-1289. [Reserved.] 

Article 13. 

Removal or Resignation of Guardian; 
Successor Guardian; Estates Without 

Guardians; Termination of Guardianship. 

Sec. 

35A-1290. 

35A-1291. 

35A-1292. 

35A-12938. 

35A-1294. 

35A-1295. 

Removal by Clerk. 
Interlocutory orders on revocation. 
Resignation. 

Appointment of successor guardian. 

Estates without guardians. 
Termination of guardianship. 

35A-1296 through 35A-1300. [Reserved.] 

SUBCHAPTER ITI. MANAGEMENT OF 
WARD’S ESTATE. 

Article 14. 

Sale, Mortgage, Exchange or Lease of 

35A-1301. 

35A-1302. 

35A-1303. 

35A-1304. 
35A-1305. 
35A-1306. 
35A-1307. 

35A-1308, 

Ward’s Estate. 

Special proceedings to sell, 
change, mortgage, or lease. 

Procedure when real estate lies in 
county in which guardian does not 
reside. 

Fund from sale has character of 
estate sold and subject to same 
trusts. 

[Repealed.] 
When timber may be sold. 
Abandoned incompetent spouse. 
Spouse of incompetent husband or 
wife entitled to special proceeding 
for sale of real property. 

35A-1309. [Reserved.] 

Article 15. 

ex- 

Mortgage or Sale of Estates Held by the 

35A-1310. 

35A-1311. 

35A-1312. 
35A-1313. 

35A-1314. 

Entireties. 

Where one spouse or both incompe- 
tent; special proceeding before 
clerk. 

General law applicable; approved by 
judge. 

Proceeding valid in passing title. 
Clerk may direct application of 
funds; purchasers and mortgagees 
protected. 

Prior sales and mortgages vali- 
dated. 

35A-1315 through 35A-1319. [Reserved.] 

Article 16. 

Surplus Income and Advancements. 

35A-1320. 
35A-1321. 

35A-1322. 
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[Repealed.] 
Advancement of surplus income to 
certain relatives. 

Advancement to adult child or 
grandchild. 



CH. 35A. INCOMPETENCY AND GUARDIANSHIP 

Sec. 
35A-1351. Prerequisites to approval of gift. 

35A-1352. Who deemed specific and residuary 
legatees and devisees of incompe- 
tent under § 35A-1351. 

35A-1353. Notice to minors and incompetents 
under § 35A-1351. 

35A-1354. Objections to proposed declaration 
and gift; fact that incompetent 
had not previously made similar 
gifts. 

35A-1355. Validity of declaration and gift. 

35A-1356 through 35A-1359. [Reserved.] 

Sec. 
35A-1323. For what purpose and to whom ad- 

vanced. 
35A-1324. Distributees to be parties to pro- 

ceeding for advancements. 
35A-1325. Advancements to be equal; ac- 

counted for on death. 
35A-1326. Advancements to those most in 

need. 
35A-1327. Advancements to be _ secured 

against waste. 

35A-1328. Appeal; removal to.superior court. 

35A-1329. Advancements only when incompe- 
tence permanent. 

35A-1330. Orders suspended upon restoration 

of competence. 
35A-1331 through 35A-1334. [Reserved.] 

Article 17. 

Gifts from Income for Certain Purposes. 

35A-1335. Gifts authorized with approval of 

judge of superior court. 

35A-1336. Prerequisites to approval by judge 
of gifts for governmental or chari- 
table purposes. 

35A-1336.1. Prerequisites to approval by judge 
of gifts to individuals. 

35A-1337. Fact that incompetent had not pre- 
viously made similar gifts. 

35A-1338. Validity of gift. 
35A-1339. [Reserved.] 

Article 18. 

Gifts from Principal for Certain 
Purposes. 

35A-1340. Gifts authorized with approval of 

judge of superior court. 

35A-1341. Prerequisites to approval by judge 
of gifts for governmental or chari- 
table purposes. 

35A-1341.1. Prerequisites to approval by judge 
of gifts to individuals. 

35A-1342. Who deemed specific and residuary 
legatees and devisees of incompe- 
tent under § 35A-1341. 

35A-1343. Notice to minors and incompetents 

under § 35A-1341 and § 35A- 

1341.1. 
35A-1344. Objections to proposed gift; fact that 

incompetent had previously made 
similar gifts. 

35A-1345. Validity of gift. 
35A-1346 through 35A-1349. [Reserved.] 

Article 19. 

Declaring Revocable Trust 
Irrevocable and Making 
Gift of Incompetent’s 

Life Interest 
Therein. 

35A-1350. Declaration and gift for certain pur- 

poses authorized with approval of 
judge of superior court. 

Article 20. 

Guardians’ Deeds Validated When Seal 

35A-1360. 

35A-1361. 

Omitted. 

Deeds by guardians omitting seal, 
prior to January 1, 1944, vali- 

dated. 
Certain private sales validated. 

35A-1362 through 35A-1369. [Reserved.] 

SUBCHAPTER IV. STANDBY GUARDIANS 

35A-1370. 

35A-1371. 

35A-1372. 

35A-1373. 

35A-1374. 

35A-1375. 

35A-1376. 

35A-1377. 

35A-1378. 

35A-1379. 

35A-1380. 

35A-1381. 

35A-1382. 
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FOR MINOR CHILDREN. 

Article 21. 

Standby Guardianship. 

Definitions. 

Jurisdiction; limits. 

Standby guardianship; applicabil- 

ity. 

Appointment by petition of standby 
guardian; petition, notice, hear- 

ing, order. 
Appointment by written designa- 

tion; form. 
Determination of incapacity or de- 

bilitation. 
Restoration of capacity or ability; 
suspension of guardianship. 

Authority concurrent to parental 

rights. 

Powers and duties. 
Appointment of guardian ad litem. 

Bond. 

Accounting. 

Termination. 



§35A-1101 CH. 35A. INCOMPETENCY AND GUARDIANSHIP §35A-1101 

SUBCHAPTER I. PROCEEDINGS TO DETERMINE 
INCOMPETENCE. 

ARTICLE 1. 

Determination of Incompetence. 

§ 35A-1101. Definitions. 

When used in this Subchapter: 
(1) “Autism” means a physical disorder of the brain which causes distur- 

bances in the developmental rate of physical, social, and language 
skills; abnormal responses to sensations; absence of or delay in speech 
or language; or abnormal ways of relating to people, objects, and 
events. Autism occurs sometimes by itself and sometimes in conjunc- 
tion with other brain-functioning disorders. 

(2) “Cerebral palsy” means a muscle dysfunction, characterized by impair- 
ment of movement, often combined with speech impairment, and 
caused by abnormality of or damage to the brain. 

(3) “Clerk” means the clerk of superior court. 
(4) “Designated agency” means the State or local human services agency 

designated by the clerk in the clerk’s order to prepare, cause to be 
prepared, or assemble a multidisciplinary evaluation and to perform 
other functions as the clerk may order. A designated agency includes, 
without limitation, State, local, regional, or area mental health, 
mental retardation, vocational rehabilitation, public health, social 
service, and developmental disabilities agencies, and diagnostic eval- 
uation centers. 

(5) “Epilepsy” means a group of neurological conditions characterized by 
abnormal electrical-chemical discharge in the brain. This discharge is 
manifested in various forms of physical activity called seizures, which 
range from momentary lapses of consciousness to convulsive move- 
ments. 

(6) “Guardian ad litem” means a guardian appointed pursuant to G.S. 
1A-1, Rule 17, Rules of Civil Procedure. 

(7) “Incompetent adult” means an adult or emancipated minor who lacks 
sufficient capacity to manage the adult’s own affairs or to make or 
communicate important decisions concerning the adult’s person, fam- 
ily, or property whether the lack of capacity is due to mental illness, 
mental retardation, epilepsy, cerebral palsy, autism, inebriety, senil- 
ity, disease, injury, or similar cause or condition. 

(8) “Incompetent child” means a minor who is at least 17 1/2 years of age 
and who, other than by reason of minority, lacks sufficient capacity to 
make or communicate important decisions concerning the child’s 
person, family, or property whether the lack of capacity is due to 
mental illness, mental retardation, epilepsy, cerebral palsy, autism, 
inebriety, disease, injury, or similar cause or condition. 

(9) “Indigent” means unable to pay for legal representation and other 
necessary expenses of a proceeding brought under this Subchapter. 

(10) “Inebriety” means the habitual use of alcohol or drugs rendering a 
person incompetent to transact ordinary business concerning the 
person’s estate, dangerous to person or property, cruel and intolerable 
to family, or unable to provide for family. 

(11) “Interim guardian” means a guardian, appointed prior to adjudica- 
tion of incompetence and for a temporary period, for a person who 
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§35A-1101 ART. 1. DETERMINATION OF INCOMPETENCE §35A-1101 

requires immediate intervention to address conditions that constitute 

imminent or foreseeable risk of harm to the person’s physical well- 

being or to the person’s estate. 
(12) “Mental illness” means an illness that so lessens the capacity of a 

person to use self-control, judgment, and discretion in the conduct of 

the person’s affairs and social relations as to make it necessary or 

advisable for the person to be under treatment, care, supervision, 

guidance, or control. The term “mental illness” encompasses “mental 

disease”, “mental disorder”, “lunacy”, “unsoundness of mind”, and 

“insanity”. 
(13) “Mental retardation” means significantly subaverage general intel- 

lectual functioning existing concurrently with deficits in adaptive 

behavior and manifested before age 22. 

(14) “Multidisciplinary evaluation” means an _ evaluation that contains 

current medical, psychological, and social work evaluations as di- 

rected by the clerk and that may include current evaluations by 

professionals in other disciplines, including without limitation educa- 

tion, vocational rehabilitation, occupational therapy, vocational ther- 

apy, psychiatry, speech-and-hearing, and communications disorders. 

The evaluation is current if made not more than one year from the 

date on which it is presented to or considered by the court. The 

evaluation shall set forth the nature and extent of the disability and 

recommend a guardianship plan and program. 

(15) “Respondent” means a person who is alleged to be incompetent in a 

proceeding under this Subchapter. 

(16) “Treatment facility” has the same meaning as “facility” in G.S. 

122C-3(14), and includes group homes, halfway houses, and other 

community-based residential facilities. 

(17) “Ward” means a person who has been adjudicated incompetent or an 

adult or minor for whom a guardian has been appointed by a court of 

competent jurisdiction. (1987, c. 550, s. 1; 1989, c. 473, s. 11; 1997-443, 

s. 11A.11.) 

Cross References. — For the Uniform Cus- 

todial Trust Act, see G.S. 33B-1 et seq. 

CASE NOTES 

Chapter Sets Out Sole Procedure for 

Determining Incompetency. — Although 

G.S. 1A-1, Rule 17 may have once allowed the 

trial court to conduct a competency hearing, 

that procedure was preempted on October 1, 

1987, by the enactment of this Chapter, which 

sets forth the sole procedure for determining 

the incompetency of infants and adults. Culton 

y. Culton, 96 N.C. App. 620, 386 S.E.2d 592 

(1989), rev’d on other grounds, 327 N.C. 624, 

398 S.E.2d 323 (1990). 

And Adjudication of Incompetency Must 

Be Within Perimeters of This Chapter. — 

The language of G.S. 35A-1102 requires any 

adjudication of incompetency to take place 

within the perimeters of this Chapter, even if 

the person sought to be declared incompetent 

does not challenge the action. However, G.S. 

1A-1, Rule 17 still exists as a means of appoint- 

ment of a guardian ad litem where incompe- 

tency has already been determined. Culton v. 

Culton, 96 N.C. App. 620, 386 S.E.2d 592 

(1989), rev’d on other grounds, 327 N.C. 624, 

398 S.E.2d 323 (1990). 

Incompetency Resulting from Abuse. — 

Plaintiff’s repression of memories and post- 

traumatic stress syndrome suffered as a result 

of her grandmother’s alleged sexual, physical, 

and emotional abuse rendered plaintiff “incom- 

petent”, thereby tolling the statutes of limita- 

tions so that summary judgment for defendant 

was improper. Leonard v. England, 115 N.C. 

App. 103, 445 S.E.2d 50, cert. granted, 337 N.C. 

801, 449 S.E.2d 571 (1994), cert. denied, 340 

N.C. 113, 455 S.E.2d 663 (1995). 

This Chapter has had a significant im- 

pact on § 1A-1, Rule 25(b), which discusses 

the continuation of an action when one party 

becomes incompetent. In a situation where no 

incompetency adjudication has yet occurred, 
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the action contemplated in the last clause of 
G.S. 1A-1, Rule 25(b) would be referral of the 
competency issue to the clerk of superior court 
for action under this Chapter. Culton v. Culton, 
96 N.C. App. 620, 386 S.E.2d 592 (1989), rev’d 
on other grounds, 327 N.C. 624, 398 S.E.2d 323 
(1990). 
“Incompetent Adult” not Shown. — “In- 

competent adult” not shown within the mean- 
ing of subdivision (7) of this section where the 
adult was able to arrange for places to live, 
signed leases, cooked, went shopping, held sev- 
eral jobs, attended college, obtained driver’s 
licenses, drove vehicles, owned farmland, trav- 
eled and lived in foreign countries, produced a 

CH. 35A. INCOMPETENCY AND GUARDIANSHIP §35A-1103 

ballet, and created music. Soderlund v. Kuch, 
143 N.C. App. 361, 546 S.E.2d 632, 2001 N.C. 
App. LEXIS 313 (2001), review denied, 353 
N.C. 729, 551 S.E.2d 438 (2001). 
Applied in Soderlund v. North Carolina Sch. 

of Arts, 125 N.C. App. 386, 481 S.E.2d 336 
(1997); State v. Young, 140 N.C. App. 1, 535 
S.E.2d 380, 2000 N.C. App. LEXIS 1042 (2000), 
cert. denied, 353 N.C. 397, 547 S.E.2d 429 
(2001), appeal dismissed, 353 N.C. 397, 547 
S.E.2d 429 (2001). 

Cited in Dunkley v. Shoemate, 121 N.C. App. 
360, 465 S.E.2d 319 (1996); Johnson v. Jones 
Group, Inc., 123 N.C. App. 219, 472 S.E.2d 587 
(1996). 

§ 35A-1102. Scope of law; exclusive procedure. 

This Article establishes the exclusive procedure for adjudicating a person to 
be an incompetent adult or an incompetent child. However, nothing in this 
Article shall interfere with the authority of a judge to appoint a guardian ad 
litem for a party to litigation under Rule 17(b) of the North Carolina Rules of 
Civil Procedure. (1987, c. 550, s. 1; 2003-236, s. 4.) 

Effect of Amendments. — Session Laws 

2003-236, s. 4, effective December 1, 2008, 
added the second sentence. 

CASE NOTES 

Chapter Sets Out Sole Procedure for 
Determining Incompetency. — Although 
G.S. 1A-1, Rule 17 may have once allowed the 
trial court to conduct a competency hearing, 
that procedure was preempted on October 1, 
1987, by the enactment of this Chapter, which 
sets forth the sole procedure for determining 
the incompetency of infants and adults. Culton 
v. Culton, 96 N.C. App. 620, 386 S.E.2d 592 
(1989), rev'd on other grounds, 327 N.C. 624, 
398 S.E.2d 323 (1990). 
And Adjudication of Incompetency Must 

Be Within Perimeters of This Chapter. — 
The language of this section requires any adju- 
dication of incompetency to take place within 
the perimeters of this Chapter, even if the 
person sought to be declared incompetent does 
not challenge the action. However, G.S. 1A-1, 
Rule 17 still exists as a means of appointment 
of a guardian ad litem where incompetency has 
already been determined. Culton v. Culton, 96 
N.C. App. 620, 386 S.E.2d 592 (1989), rev’d on 

other grounds, 327 N.C. 624, 398 S.E.2d 323 
(1990). 

This Chapter has had a significant im- 
pact on § 1A-1, Rule 25(b), which discusses 
the continuation of an action when one party 
becomes incompetent. In a situation where no 
incompetency adjudication has yet occurred, 
the action contemplated in the last clause of 
G.S. 1A-1, Rule 25(b) would be referral of the 
competency issue to the clerk of superior court 
for action under this Chapter. Culton v. Culton, 
96 N.C. App. 620, 386 S.E.2d 592 (1989), rev’d 
on other grounds, 327 N.C. 624, 398 S.E.2d 323 
(1990). 
Adult Must Be Declared Incompetent. — _ 

The terms of a will may not create a guardian- 
ship for an adult heir who has not been de- 
clared incompetent through the provisions of 
Chapter 35A. In re Efird, 114 N.C. App. 638, 
442 8.E.2d 381 (1994). 

Cited in In re Ward, 112 N.C. App. 202, 435 
S.E.2d 125 (1998). 

§ 35A-1103. Jurisdiction; venue. 

(a) The clerk in each county shall have original jurisdiction over proceedings 
under this Subchapter. 

(b) Venue for proceedings under this Subchapter shall be in the county in 
which the respondent resides or is domiciled or is an inpatient in a treatment 
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facility. If the county of residence or domicile cannot be determined, venue 

shall be in the county where the respondent is present. 

(c) If proceedings involving the same respondent are brought under this 

Subchapter in more than one county in which venue is proper, venue shall be 

in the county in which proceedings were commenced first. 

(d) Ifthe clerk in the county in which a proceeding under this Subchapter is 

brought has an interest, direct or indirect, in the proceeding, jurisdiction with 

respect thereto shall be vested in any superior court judge residing or presiding 

in the district, and the jurisdiction of the superior court judge shall extend to 

all things which the clerk might have done. (1987, c. 550, s. 1.) 

CASE NOTES 

Cited in In re Ward, 112 N.C. App. 202, 435 
S.E.2d 125 (1993); In re Efird, 114 N.C. App. 
638, 442 S.E.2d 381 (1994). 

§ 35A-1104. Change of venue. 

The clerk, on motion of a party, or the clerk’s own motion, may order a 

change of venue upon finding that no hardship or prejudice to the respondent 

will result from a change of venue. (1987, c. 550, s. 1.) 

§ 35A-1105. Petition before clerk. 

A verified petition for the adjudication of incompetence of an adult, or of a 

minor who is within six months of reaching majority, may be filed with the 

clerk by any person, including any State or local human services agency 

through its authorized representative. (1987, c. 550, s. 1; 1989, c. As 

1997-443, s. 11A.12.) 

CASE NOTES 

Cited in In re Ward, 112 N.C. App. 202, 435 
S.E.2d 125 (1993). 

§ 35A-1106. Contents of petition. 

The petition shall set forth, to the extent known: 

(1) The name, age, address, and county of residence of the respondent; 

(2) The name, address, and county of residence of the petitioner, and his 

interest in the proceeding; 
(3) A general statement of the respondent’s assets and liabilities with an 

estimate of the value of any property, including any compensation, 

insurance, pension, or allowance to which he is entitled; 

(4) A statement of the facts tending to show that the respondent is 

incompetent and the reason or reasons why the adjudication of 

incompetence is sought; 
(5) The name, address, and county of residence of the respondent's next of 

kin and other persons known to have an interest in the proceeding; 

(6) Facts regarding the adjudication of respondent’s incompetence by a 

court of another state, if an adjudication is sought on that basis 

pursuant to G.S. 35A-1113(1). (1987, c. 550, s. 1.) 
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§ 35A-1107. Right to counsel or guardian ad litem. 

(a) The respondent is entitled to be represented by counsel of his own choice 
or by an appointed guardian ad litem. Upon filing of the petition, an attorney 
shall be appointed as guardian ad litem to represent the respondent unless the 
respondent retains his own counsel, in which event the guardian ad litem may 
be discharged. Appointment and discharge of an appointed guardian ad litem 
shall be in accordance with rules adopted by the Office of Indigent Defense 
Services. 

(b) An attorney appointed as a guardian ad litem under this section shall 
represent the respondent until the petition is dismissed or until a guardian is 
appointed under Subchapter II of this Chapter. After being appointed, the 
guardian ad litem shall personally visit the respondent as soon as possible and 
shall make every reasonable effort to determine the respondent’s wishes 
regarding the incompetency proceeding and any proposed guardianship. The 
guardian ad litem shall present to the clerk the respondent’s express wishes at 
all relevant stages of the proceedings. The guardian ad litem also may make 
recommendations to the clerk concerning the respondent’s best interests if 
those interests differ from the respondent’s express wishes. In appropriate 
cases, the guardian ad litem shall consider the possibility of a lmited 
guardianship and shall make recommendations to the clerk concerning the 
rights, powers, and privileges that the respondent should retain under a 
limited guardianship. (1987, c. 550, s. 1; 2000-144, s. 33; 2003-236, s. 3.) 

Cross References. — For the Indigent De- 2003-236, s. 3, effective December 1, 2003, 
fense Services Act, see Chapter 7A, Subchapter designated the previously undesignated para- 
IX, Article 39B. graph as subsection (a), and added subsection 

Effect of Amendments. — Session Laws _ (b). 

CASE NOTES 

Cited in In re Efird, 114 N.C. App. 638, 442 
S.E.2d 381 (1994). 

§ 35A-1108. Issuance of notice. 

(a) Within five days after filing of the petition, the clerk shall issue a written 
notice of the date, time, and place for a hearing on the petition, which shall be 
held not less than 10 days nor more than 30 days after service of the notice and 
petition on the respondent, unless the clerk extends the time for good cause or 
for preparation of a multidisciplinary evaluation as provided in G.S. 35A-1111. 

(b) Ifa multidisciplinary evaluation is ordered after a notice of hearing has 
been issued, the clerk may extend the time for hearing and issue a notice to the 
parties that the hearing has been continued, the reason therefor, and the date, 
time, and place of the new hearing, which shall not be less than 10 days nor 
more than 30 days after service of such notice on the respondent. 

(c) Subsequent notices to the parties shall be served as provided by G.S. 
te ehals . Rules of Civil Procedure, unless the clerk orders otherwise. (1987, 
c. eo 

CASE NOTES 

Cited in In re Ward, 112 N.C. App. 202, 435 
S.E.2d 125 (1998). 
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§ 35A-1109. Service of notice and petition. 

Copies of the petition and initial notice of hearing shall be personally served 

on the respondent. Respondent’s counsel or guardian ad litem shall be served 

pursuant to G.S. 1A-1, Rule 4, Rules of Civil Procedure. A sheriff who serves 

the notice and petition shall do so without demanding his fees in advance. The 

petitioner, within five days after filing the petition, shall mail or cause to be 

mailed, by first-class mail, copies of the notice and petition to the respondent's 

next of kin alleged in the petition and any other persons the clerk may 

designate, unless such person has accepted notice. Proof of such mailing or 

acceptance shall be by affidavit or certificate of acceptance of notice filed with 

the clerk. The clerk shall mail, by first-class mail, copies of subsequent notices 

to the next of kin alleged in the petition and to such other persons as the clerk 

deems appropriate. (1987, c. 550, s. 1; 1989, c. 473, s. 18.) 

§ 35A-1110. Right to jury. 

The respondent has a right, upon request by him, his counsel, or his 

guardian ad litem, to trial by jury. Failure to request a trial by jury shall 

constitute a waiver of the right. The clerk may nevertheless require trial by 

jury in accordance with G.S. 1A-1, Rule 39(b), Rules of Civil Procedure, by 

entering an order for trial by jury on his own motion. The jury shall be 

composed of 12 persons chosen from the county’s jury list in accordance with 

the provisions of Chapter 9 of the General Statutes. (1987, c. 550, s. i: 

§ 35A-1111. Multidisciplinary evaluation. 

(a) To assist in determining the nature and extent of a respondent's 

disability, or to assist in developing an appropriate guardianship plan and 

program, the clerk, on his own motion or the motion of any party, may order 

that a multidisciplinary evaluation of the respondent be performed. A request 

for a multidisciplinary evaluation shall be made in writing and filed with the 

clerk within 10 days after service of the petition on the respondent. 

(b) If a multidisciplinary evaluation is ordered, the clerk shall name a 

designated agency and order it to prepare, cause to be prepared, or assemble 

a current multidisciplinary evaluation of the respondent. The agency shall file 

the evaluation with the clerk not later than 30 days after the agency receives 

the clerk’s order. The multidisciplinary evaluation shall be filed in the 

proceeding for adjudication of incompetence, in the proceeding for appointment 

of a guardian under Subchapter II of this Chapter, or both. Unless otherwise 

ordered by the clerk, the agency shall send copies of the evaluation to the 

petitioner and the counsel or guardian ad litem for the respondent not later 

than 30 days after the agency receives the clerk’s order. The evaluation shall 

be kept under such conditions as directed by the clerk and its contents revealed 

only as directed by the clerk. The evaluation shall not be a public record and 

shall not be released except by order of the clerk. 
(c) Ifa multidisciplinary evaluation does not contain medical, psychological, 

or social work evaluations ordered by the clerk, the designated agency 

nevertheless shall file the evaluation with the clerk and send copies as 

required by subsection (b). In a transmittal letter, the agency shall explain why 

the evaluation does not contain such medical, psychological, or social work 

evaluations. 
(d) The clerk may order that the respondent attend a multidisciplinary 

evaluation for the purpose of being evaluated. 
(e) The multidisciplinary evaluation may be considered at the hearing for 

adjudication of incompetence, the hearing for appointment of a guardian under 

Subchapter II of this Chapter, or both. (1987, c. 550, s. iis) 
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§ 35A-1112. Hearing on petition; adjudication order. 

(a) The hearing on the petition shall be at the date, time, and place set forth 
in the final notice of hearing and shall be open to the public unless the 
respondent or his counsel or guardian ad litem requests otherwise, in which 
event the clerk shall exclude all persons other than those directly involved in 
or testifying at the hearing. 

(b) The petitioner and the respondent are entitled to present testimony and 
documentary evidence, to subpoena witnesses and the production of docu- 
ments, and to examine and cross-examine witnesses. 

(c) The clerk shall dismiss the proceeding if the finder of fact, whether the 
clerk or a jury, does not find the respondent to be incompetent. 

(d) If the finder of fact, whether the clerk or the jury, finds by clear, cogent, 
and convincing evidence that the respondent is incompetent, the clerk shall 
enter an order adjudicating the respondent incompetent. The clerk may 
include in the order findings on the nature and extent of the ward’s incompe- 
tence. 

(e) Following an adjudication of incompetence, the clerk shall either appoint 
a guardian pursuant to Subchapter II of this Chapter or, for good cause shown, 
transfer the proceeding for the appointment of a guardian to any county 
identified in G.S. 35A-1103. The transferring clerk shall enter a written order 
authorizing the transfer. The clerk in the transferring county shall transfer all 
original papers and documents, including the multidisciplinary evaluation, if 
any, to the transferee county and close his file with a copy of the adjudication 
order and transfer order. 

(f) If the adjudication occurs in any county other than the county of the 
respondent’s residence, a certified copy of the adjudication order shall be sent 
to the clerk in the county of the ward’s legal residence, to be filed and indexed 
as in a special proceeding of that county. 

(g) Except as provided in G.S. 35A-1114(f), a proceeding filed under this 
Article may be voluntarily dismissed as provided in G.S. 1A-1, Rule 41, Rules 
of Civil Procedure. (1987, c. 550, s. 1.) 

CASE NOTES 

Burden of Proof. — Incompetency must be Cited in In re Ward, 112 N.C. App. 202, 485 
proven by clear, cogent, and convincing evi- S.E.2d 125 (1993); Johnson v. Jones Group, 
dence. In re Efird, 114 N.C. App. 638, 442  Inc., 123 N.C. App. 219, 472 S.E.2d 587 (1996). 
S.E.2d 381 (1994). 

§ 35A-1113. Hearing when incompetence determined in 
another state. 

When the petition alleges that the respondent is incompetent on the basis of 
an adjudication that occurred in another state, the clerk in his discretion may: 

(1) Adjudicate incompetence on the basis of the prior adjudication, if the 
clerk first finds by clear, cogent, and convincing evidence that: 
a. The Haut is represented by an attorney or guardian ad litem; 

an 
b. A certified copy of an order adjudicating the respondent incompe- 

tent has been filed in the proceeding; and 
c. The prior adjudication was made by a court of competent jurisdic- 

tion on grounds comparable to a ground for adjudication of 
incompetence under this Article; and 

d. The respondent, subsequent to the adjudication of incompetence in 
another state, assumed residence in North Carolina and needs a 
guardian in this State; or 
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(2) Decline to adjudicate incompetence on the basis of the other state’s 
adjudication, and proceed with an adjudicatory hearing as in any 
other case pursuant to this Article. (1987, c. 550, s. 1.) 

§ 35A-1114. Appointment of interim guardian. 

(a) At the time of or subsequent to the filing of a petition under this Article, 
the petitioner may also file a verified motion with the clerk seeking the 
appointment of an interim guardian. 

(b) The motion shall set forth facts tending to show: 
(1) That there is reasonable cause to believe that the respondent is 

incompetent, and 
(2) One or both of the following: 

a. That the respondent is in a condition that constitutes or reasonably 
appears to constitute an imminent or foreseeable risk of harm to 
his physical well-being and that requires immediate intervention; 

b. That there is or reasonably appears to be an imminent or foresee- 

able risk of harm to the respondent’s estate that requires imme- 
oe intervention in order to protect the respondent’s interest, 
an 

(3) That the respondent needs an interim guardian to be appointed 
immediately to intervene on his behalf prior to the adjudication 
hearing. 

(c) Upon filing of the motion for appointment of an interim guardian, the 

clerk shall immediately set a date, time, and place for a hearing on the motion. 

The motion and a notice setting the date, time, and place for the hearing shall 

be served promptly on the respondent and on his counsel or guardian ad litem 

and other persons the clerk may designate. The hearing shall be held as soon 

as possible but no later than 15 days after the motion has been served on the 

respondent. 
(d) If at the hearing the clerk finds that there is reasonable cause to believe 

that the respondent is incompetent, and: 
(1) That the respondent is in a condition that constitutes or reasonably 

appears to constitute an imminent or foreseeable risk of harm to his 

physical well-being, and that there is immediate need for a guardian 

to provide consent or take other steps to protect the respondent, or 

(2) That there is or reasonably appears to be an imminent or foreseeable 

risk of harm to the respondent’s estate, and that immediate interven- 

tion is required in order to protect the respondent’s interest, 

the clerk shall immediately enter an order appointing an interim guardian. 

(e) The clerk’s order appointing an interim guardian shall include specific 

findings of fact to support the clerk’s conclusions, and shall set forth the 

interim guardian’s powers and duties. Such powers and duties shall be limited 

and shall extend only so far and so long as necessary to meet the conditions 

necessitating the appointment of an interim guardian. In any event, the 

interim guardianship shall terminate on the earliest of the following: the date 

specified in the clerk’s order; 45 days after entry of the clerk’s order unless the 

clerk, for good cause shown, extends that period for up to 45 additional days; 

when any guardians are appointed following an adjudication of incompetence; 

or when the petition is dismissed by the court. An interim guardian whose 

authority relates only to the person of the respondent shall not be required to 

post a bond. If the interim guardian has authority related to the respondent’s 

estate, the interim guardian shall post a bond in an amount determined by the 

clerk, with any conditions the clerk may impose, and shall render an account 

as directed by the clerk. 
(f) When a motion for appointment of an interim guardian has been made, 

the petitioner may voluntarily dismiss the petition for adjudication of incom- 

137 



§35A-1115 CH. 35A. INCOMPETENCY AND GUARDIANSHIP §$35A-1119 

petence only prior to the hearing on the motion for appointment of an interim 
guardian. (1987, c. 550, s. 1; 1989, c. 473, s. 12.) 

§ 35A-1115. Appeal from clerk’s order. 

Appeal from an order adjudicating incompetence shall be to the superior 
court for hearing de novo and thence to the Court of Appeals. An appeal does 
not stay the appointment of a guardian unless so ordered by the superior court 
or the Court of Appeals. The Court of Appeals may request the Attorney 
General to represent the petitioner on any appeal by the respondent to the 
Appellate Division of the General Court of Justice, but the Department of 
Justice shall not be required to pay any of the costs of the appeal. (1987, c. 550, 
Sele) 

CASE NOTES 

Cited in In re Ward, 112 N.C. App. 202, 4385 6388, 442 S.E.2d 381 (1994); In re Ward, 337 
S.E.2d 125 (1993); In re Efird, 114 N.C. App. N.C. 443, 446 S.E.2d 40 (1994). 

§ 35A-1116. Costs and fees. 

(a) Except as otherwise provided herein, costs shall be assessed as in special 
proceedings. Costs, including any reasonable fees and expenses of counsel for 
the petitioner which the clerk, in his discretion, may allow, may be taxed 
against either party in the discretion of the court unless: 

(1) The clerk finds that the petitioner did not have reasonable grounds to 
bring the proceeding, in which case costs shall be taxed to the 
petitioner; or 

(2) The respondent is indigent, in which case the costs shall be waived by 
the clerk if not taxed against the petitioner as provided above or 
otherwise paid as provided in subsection (b) or (c). 

(b) The cost of a multidisciplinary evaluation order pursuant to G.S. 
35A-1111 shall be assessed as follows: 

(1) If the respondent is adjudicated incompetent and is not indigent, the 
cost shall be assessed against the respondent; 

(2) If the respondent is adjudicated incompetent and is indigent, the cost 
shall be borne by the Department of Health and Human Services; 

(3) If the respondent is not adjudicated incompetent, the cost may be 
taxed against either party, apportioned among the parties, or borne by 
the Department of Health and Human Services, in the discretion of 
the court. 

(c) Witness fees and the fees of court-appointed counsel or guardian ad litem | 
shall be paid by: 

(1) The respondent, if the respondent is adjudicated incompetent and is 
not indigent; 

(2) The petitioner, if the respondent is not adjudicated incompetent and 
the clerk finds that there were not reasonable grounds to bring the 
proceeding; 

(3) The Administrative Office of the Courts in all other cases. 
(d) The provisions of this section shall also apply to all parties to any 

proceedings under this Chapter, including a guardian who has been removed 
from office and the sureties on the guardian’s bond. (1987, c. 550, s. 1; 1989, c. 
473, s. 15; 1995, c. 235, s. 9; 1997-443, s. 11A.118(a).) 

§§ 35A-1117 through 35A-1119: Reserved for future codification pur- 
poses. 
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ARTICLE 2. 

Appointment of Guardian. 

§ 35A-1120. Appointment of guardian. 

If the respondent is adjudicated incompetent, a guardian or guardians shall 
be appointed in the manner provided for in Subchapter IT of this Chapter. 
(1987, c. 550, s. 1.) 

CASE NOTES 

Cited in In re Efird, 114 N.C. App. 638, 442 
S.E.2d 381 (1994). 

§§ 35A-1121 through 35A-1129: Reserved for future codification pur- 
poses. 

ARTICLE 3. 

Restoration to Competency. 

§ 35A-1130. Proceedings before clerk. 

(a) The guardian, ward, or any other interested person may petition for 
restoration of the ward to competency by filing a motion in the cause of the 
incompetency proceeding with the clerk who is exercising jurisdiction therein. 
The motion shall be verified and shall set forth facts tending to show that the 
ward is competent. 

(b) Upon receipt of the motion, the clerk shall set a date, time, and place for 
a hearing, which shall be not less than 10 days or more than 30 days from 
service of the motion and notice of hearing on the ward and the guardian, or on 
the one of them who is not the petitioner, unless the clerk for good cause directs 
otherwise. The petitioner shall cause notice and a copy of the motion to be 
served on the guardian and ward (but not on one who is the petitioner) and any 
other parties to the incompetency proceeding. Service shall be in accordance 
with provisions of G.S. 1A-1, Rule 4, Rules of Civil Procedure. 

(c) At the hearing on the motion, the ward shall be entitled to be represented 
by counsel or guardian ad litem, and a guardian ad litem shall be appointed in 
accordance with rules adopted by the Office of Indigent Defense Services if the 

ward is indigent and not represented by counsel. Upon motion of any party or 
the clerk’s own motion, the clerk may order a multidisciplinary evaluation. The 
ward has a right, upon request by him, his counsel, or his guardian ad litem to 

trial by jury. Failure to request a trial by jury shall constitute a waiver of the 
right. The clerk may nevertheless require trial by jury in accordance with G.S. 
1A-1, Rule 39(b), Rules of Civil Procedure, by entering an order for trial by jury 
on his own motion. Provided, if there is a jury in a proceeding for restoration 

to competency, it shall be a jury of six persons selected in accordance with the 
provisions of Chapter 9 of the General Statutes. 

(d) If the clerk or jury finds by a preponderance of the evidence that the 

ward is competent, the clerk shall enter an order adjudicating that the ward is 

restored to competency. Upon such adjudication, the ward is authorized to 

manage his affairs, make contracts, control and sell his property, both real and 

personal, and exercise all rights as if he had never been adjudicated incompe- 

tent. 
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(e) The filing and approval of final accounts from the guardian and the 

discharge of the guardian shall be as provided in Subchapter II of this Chapter. 

(f) If the clerk or jury fails to find that the ward should be restored to 

competency, the clerk shall enter an order denying the petition. The ward may 
appeal from the clerk’s order to the superior court for trial de novo. (1987, c. 
550, s. 1; 2000-144, s. 34.) 

Cross References. — For the Indigent De- 
fense Services Act, see Chapter 7A, Subchapter 
IX, Article 39B. 

Legal Periodicals. — For note on guardian- 
ship and restoration to sanity, see 41 N.C.L. 
Rev. 279 (1963). 

CASE NOTES 

Editor’s Note. — Most of the cases cited 
below were decided under former G.S. 35-4 and 
prior law. 

Constitutionality of Section. — Former 
section, requiring that only six freeholders 
(now six people chosen in accordance with the 
provisions of Chapter 9) shall be summoned to 
inquire into the sanity of the person alleged to 
be insane, is constitutional. Groves v. Ware, 182 
N.C. 553, 109 S.E. 568 (1921). 

Section May Not Be Invoked by Person 
Committed to State Mental Institution. — 
A person committed to a State mental institu- 
tion under Article 3 of former Chapter 122 
could not invoke the provisions of former G.S. 

35-4 for restoration of sanity by jury trial. The 
remedy is by habeas corpus. In re Harris, 241 
N.C. 179, 84 S.E.2d 808 (1954). 

Ex parte proceedings to remove a guard- 
ian of an insane person, without notice to such 
guardian, are void. Sims v. Sims, 121 N.C. 297, 
28 S.E. 407, 40 L.R.A. 737, 61 Am. St. R. 665 
(1897). 

Clerk’s Authority to Reopen Proceeding. 
— Clerk had original jurisdiction to appoint a 
guardian and could reopen the incompetency 
proceeding, where an interested party was not 
notified of the original proceeding. In re Ward, 
337 N.C. 443, 446 S.E.2d 40 (1994). 

§§ 35A-1131 through 35A-1200: Reserved for future codification pur- 
poses. 

SUBCHAPTER IT. GUARDIAN AND WARD. 

ARTICLE 4. 

Purpose and Scope; Jurisdiction; Venue. 

§ 35A-1201. Purpose. 

(a) The General Assembly of North Carolina recognizes that: 
(1) Some minors and incompetent persons, regardless of where they are 

living, require the assistance of a guardian in order to help them 
exercise their rights, including the management of their property and 
personal affairs. 

(2) Incompetent persons who are not able to act effectively on their own 
behalf have a right to a qualified, responsible guardian. 

(3) The essential purpose of guardianship for an incompetent person is to 
replace the individual’s authority to make decisions with the author- 
ity of a guardian when the individual does not have adequate capacity 
to make such decisions. 

(4) Limiting the rights of an incompetent person by appointing a guardian 
for him should not be undertaken unless it is clear that a guardian 
will give the individual a fuller capacity for exercising his rights. 

(5) Guardianship should seek to preserve for the incompetent person the 
opportunity to exercise those rights that are within his comprehen- 
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sion and judgment, allowing for the possibility of error to the same 
degree as is allowed to persons who are not incompetent. To the 
maximum extent of his capabilities, an incompetent person should be 
permitted to participate as fully as possible in all decisions that will 
affect him. 

(6) Minors, because they are legally incompetent to transact business or 
give consent for most purposes, need responsible, accountable adults 
to handle property or benefits to which they are entitled. Parents are 
the natural guardians of the person of their minor children, but 
unemancipated minors, when they do not have natural guardians, 
need some other responsible, accountable adult to be responsible for 
their personal welfare and for personal decision-making on their 
behalf. 

(b) The purposes of this Subchapter are: 
(1) To establish standards and procedures for the appointment of guard- 

ians of the person, guardians of the estate, and general guardians for 
incompetent persons and for minors who need guardians; 

(2) To specify the powers and duties of such guardians; 
(3) To provide for the protection of the person and conservation of the 

estate of the ward through periodic accountings and reports; and 
(4) To provide for the termination of guardianships. (1987, c. 550, s. 1.) 

Cross References. — For the Uniform Cus- 

todial Trust Act, see G.S. 33B-1 et seq. 

CASE NOTES 

Cited in Whitman v. Kiger, 139 N.C. App. 44, 
533 S.E.2d 807, 2000 N.C. App. LEXIS 816 
(2000), aff'd, 353 N.C. 360, 543 S.E.2d 476 
(2001); State v. Young, 140 N.C. App. 1, 535 
S.E.2d 380, 2000 N.C. App. LEXIS 1042 (2000), 

§ 35A-1202. Definitions. 

cert. denied, 353 N.C. 397, 547 S.E.2d 429 
(2001), appeal dismissed, 353 N.C. 397, 547 
S.E.2d 429 (2001); Simmons v. Justice, 87 F. 
Supp. 2d 524, 2000 U.S. Dist. LEXIS 2945 
(W.D.N.C. 2000). 

When used in this Subchapter, unless a contrary intent is indicated or the 

context requires otherwise: 
(1) “Accounting” means the financial or status reports filed with the clerk, 

designated agency, respondent, or other person or party with whom 
such reports are required to be filed. 

(2) “Clerk” means the clerk of superior court. 
(3) “Designated agency” means the State or local human services agency 

designated by the clerk in an order to prepare, cause to be prepared, 
or assemble a multidisciplinary evaluation and to perform other 
functions as the clerk may order. A designated agency includes, 
without limitation, State, local, regional or area mental health, 
mental retardation, vocational rehabilitation, public health, social 
service, and developmental disabilities agencies, and diagnostic eval- 

uation centers. 
(4) “Disinterested public agent” means: 

a. The director or assistant directors of a local human services 
agency, or 

b. An adult officer, agent, or employee of a State human services 

agency. 
The fact that a disinterested public agent is employed by a State or 

local human services agency that provides financial assistance, ser- 
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vices, or treatment to a ward does not disqualify that person from 

being appointed as guardian. 
(5) “Estate” means any interest in real property, choses in action, intan- 

gible personal property, and tangible personal property, and includes 
any interest in joint accounts or jointly held property. 

(6) “Financial report” means the report filed by the guardian concerning 

all financial transactions, including receipts and expenditures of the 
ward’s money, sale of the ward’s property, or other transactions 
involving the ward’s property. 

(7) “General guardian” means a guardian of both the estate and the 
person. : 

(8) “Guardian ad litem” means a guardian appointed pursuant to G.S. 
1A-1, Rule 17, Rules of Civil Procedure. 

(9) “Guardian of the estate” means a guardian appointed solely for the © 
purpose of managing the property, estate, and business affairs of a 
ward. 

(10) “Guardian of the person” means a guardian appointed solely for the 
purpose of performing duties relating to the care, custody, and control 
of a ward. 

(11) “Incompetent person” means a person who has been adjudicated to be 
an “incompetent adult” or “incompetent child” as defined in G.S. 
35A-1101(7) or (8). 

(12) “Minor” means a person who is under the age of 18, is not married, 
and has not been legally emancipated. 

(13) “Multidisciplinary evaluation” means an evaluation that contains 
current medical, psychological, and social work evaluations as di- 
rected by the clerk and that may contain current evaluations by 
professionals in other disciplines, including without limitation educa- 
tion, vocational rehabilitation, occupational therapy, vocational ther- 
apy, psychiatry, speech-and-hearing, and communications disorders. 
The evaluation is current if made not more than one year from the 
date on which it is presented to or considered by the court. The 
evaluation shall set forth the nature and extent of the disability and 
recommend a guardianship plan and program. 

(14) “Status report” means the report required by G.S. 35A-1242 to be 
filed by the general guardian or guardian of the person. A status 
report shall include a report of a recent medical and dental examina- 
tion of the ward by one or more physicians or dentists, a report on the 
guardian’s performance of the duties set forth in this Chapter and in 
the clerk’s order appointing the guardian, and a report on the ward’s 
condition, needs, and development. The clerk may direct that the . 
report contain other or different information. The report may also 
contain, without limitation, reports of mental health or mental 
retardation professionals, psychologists, social workers, persons in 
loco parentis, a member of a multidisciplinary evaluation team, a 
designated agency, a disinterested public agent or agency, a guardian 
ad litem, a guardian of the estate, an interim guardian, a successor 
guardian, an officer, official, employee or agent of the Department of 
Health and Human Services, or any other interested persons includ- 
ing, if applicable to the ward’s situation, group home parents or 
supervisors, employers, members of the staff of a treatment facility, or 
foster parents. 

(15) “Ward” means a person who has been adjudicated incompetent or an 
adult or minor for whom a guardian has been appointed by a court of 
competent jurisdiction. (1987, c. 550, s. 1; 1997-443, s. 11A.13.) 
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CASE NOTES 

Cited in Valles de Portillo v. D.H. Griffin 555, 1999 N.C. App. LEXIS 904 (1999), cert. 
Wrecking Co., 134 N.C. App. 714, 518 S.E.2d = denied, 351 N.C. 186, 541 S.E.2d 727 (1999). 

§ 35A-1203. Jurisdiction; authority of clerk. 

(a) Clerks of superior court in their respective counties have original 
jurisdiction for the appointment of guardians of the person, guardians of the 
estate, or general guardians for incompetent persons and of related proceed- 
ings brought or filed under this Subchapter. Clerks of superior court in their 
respective counties have original jurisdiction for the appointment of guardians 
of the estate for minors, for the appointment of guardians of the person or 
general guardians for minors who have no natural guardian, and of related 
proceedings brought or filed under this Subchapter. 

(b) The clerk shall retain jurisdiction following appointment of a guardian 
in order to assure compliance with the clerk’s orders and those of the superior 
court. The clerk shall have authority to remove a guardian for cause and shall 
appoint a successor guardian, following the criteria set forth in G.S. 35A-1213 
or G.S. 35A-1224, after removal, death, or resignation of a guardian. 

(c) The clerk shall have authority to determine disputes between guardians 
and to adjust the amount of the guardian’s bond. 

(d) Any party or any other interested person may petition the clerk to 
exercise the authority conferred on the clerk by this section. 

(e) Where a guardian or trustee has been appointed for a ward under former 
Chapter 33 or former Chapter 35 of the General Statutes, the clerk, upon his 
own motion or the motion of that guardian or trustee or any other interested 
person, may designate that guardian or trustee or appoint another qualified 
person as guardian of the person, guardian of the estate, or general guardian 
of the ward under this Chapter; provided, the authority of a guardian or 
trustee properly appointed under former Chapter 33 or former Chapter 35 of 
the General Statutes to continue serving in that capacity is not dependent on 
such motion and designation. (1987, c. 550, s. 1; 2003-13, s. 3.) 

Editor’s Note. — Chapter 33 and most of 
Chapter 35, referred to in this section, have 
been repealed and/or recodified. As to incompe- 
tency and guardianship, see now Chapter 35A, 
G.S. 35A-1101 et seq. 

Effect of Amendments. — Session Laws 

2003-13, s. 3, effective April 17, 2003, and 

applicable to all petitions for sterilization pend- 
ing and orders authorizing sterilization that 
have not been executed as of April 17, 2003, 
inserted “former” throughout subsection (e). 

CASE NOTES 

Editor’s Note. — Many of the cases cited 
below were decided under former G.S. 33-1 and 

_ prior law. 
Clerk’s Authority to Reopen Proceeding. 

— Clerk had original jurisdiction to appoint a 
guardian and could reopen the incompetency 
proceeding, where an interested party was not 
notified of the original proceeding. In re Ward, 
337 N.C. 443, 446 S.E.2d 40 (1994). 
The powers which a court of equity for- 

merly exercised in regard to orphans and 
their estates are now conferred upon the clerk 
of the superior court by former G.S. 33-1 and 
33-6. Duffy v. Williams, 133 N.C. 195, 45 S.E. 
548 (1903). 

The superior court has no power to ap- 
point a genera) guardian, in the absence of 
other matters of which the court has jurisdic- 
tion. In re Simmons, 266 N.C. 702, 147 S.E.2d 

231 (1966). 
Residence of Infant. — The word “reside” 

as used in this section, relating to the appoint- 
ment of guardians, has been construed to mean 
the domicile of the infant. And a legitimate 
child, whose father is alive, takes at birth, and 

continues during minority, the domicile of his 
father, following it as it changes. Upon the 
death of the father his domicile at death con- 
tinues to be the domicile of his minor child until 
the domicile of such child is legally changed. In 
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re Hall’s Guardianship, 235 N.C. 697, 71 S.E.2d 

140 (1952). 
Where both parents of an infant are dead and 

he is taken to the home of his paternal grand- 
parents and resides with them, regardless of 
what theretofore may have been his domicile, 
the domicile of his grandparents then becomes 
his domicile. Hence, the clerk of supericr court 
of the county in which the grandparents reside 
has jurisdiction of him. In re Hall’s Guardian- 
ship, 235 N.C. 697, 71 S.E.2d 140 (1952). 
Appointment by General Assembly. — An 

act of the General Assembly authorizing a cer- 
tain person “to act as guardian” of another 
without giving bond, is constitutional, and is in 
itself an appointment without intervention of 
the clerk. Henderson v. Bowed, 116 N.C. 795, 21 

S.E. 692 (1895). 
The appointment of a guardian is a mat- 

ter of discretion, the exercise of which cannot 
be reviewable by the Supreme Court. Battle v. 
Vick, 15 N.C. 294 (1833). 

Not Bound by Choice of the Minor. — In 
early cases it was held that the court in ap- 
pointing a guardian was not bound by the 
choice of the minor, but could appoint the 
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person, who, in its discretion, would best per- 
form the duty. Wynne v. Always, 5 N.C. 38 
(1804); Grant v. Whitaker, 5 N.C. 231 (1809). 
Person Related to Ward. — Courts are 

empowered to appoint as guardian such person 
as they may think proper, without regard to the 
kinship of the guardian to the ward. Mills v. 
McAllister, 2 N.C. 303 (1796). 
Custody of Child. — The jurisdiction of 

superior court clerks in the appointment of 
guardians of infants, etc., does not extend to a 
case where the petitioner asks for the custody 
of a child who had been placed by its mother 
under the control of another. In re Lewis, 88 
N.C. 31 (1883). 
Removal of Guardian. — A ward may not 

bring an action in the superior court by her 
next friend to remove her guardian appointed 
by the clerk. Moses v. Moses, 204 N.C. 657, 169 
S.E. 273 (1933). 
Termination of Guardianship When 

Ward Reaches Majority. — When one is ap- 
pointed as guardian for a minor, his right to act 
terminates when the ward reaches his majority. 
In re Simmons, 256 N.C. 184, 123 S.E.2d 614 

(1962). 

OPINIONS OF ATTORNEY GENERAL 

A clerk of superior court may appoint a 
guardian of the person when there is no nat- 
ural guardian for a minor. See opinion of Attor- 
ney General to Ms. Diana Morgan, Assistant 
Clerk of Superior Court, Brunswick County, 54 

N.C.A.G. 31 (1984), rendered under former G.S. 

33-1. 
Clerk of Court as “Court of Competent 

Jurisdiction.” — If a purchaser or beneficiary 
of a preneed contract has been adjudicated 

§ 35A-1204. Venue. 

incompetent, the clerk of the superior court is a 
“court of competent jurisdiction” and, a hearing 
should be held in order for the clerk to make 
findings establishing that it is in the best 
interest of the ward to revoke the contract. See 
opinion of Attorney General to Mr. William R. 
Hoke, Attorney for the North Carolina State 
Board of Mortuary Science, — N.C.A.G. — 
(November 3, 1995). 

(a) Venue for the appointment of a guardian for an incompetent person is in 
the county in which the person was adjudicated to be incompetent unless the 
clerk in that county has transferred the matter to a different county, in which 
case venue is in the county to which the matter has been transferred. 

(b) Venue for the appointment of a guardian for a minor is in the county in 
which the minor resides or is domiciled. 

(c) Venue for the appointment of an ancillary guardian for a nonresident of 
the State of North Carolina who is a minor or who has been adjudicated 
incompetent in another state, and who has a guardian of the estate or general 
guardian in the state of his residence, is in any county in which is located real 
estate in which the nonresident ward has an ownership or other interest, or if 
the nonresident ward has no such interest in real estate, any county in which 
oe nonresident owns or has an interest in personal property. (1987, c. 550, s. 
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CASE NOTES 

Editor’s Note. — The case cited below was changed. In re Hall’s Guardianship, 235 N.C. 
decided under former G.S. 33-1. 
Residence of Infant. — The word “reside” 

as used in former G.S. 33-1 relating to the 
appointment of guardians has been construed 
to mean the domicile of the infant. And a 
legitimate child, whose father is alive, takes at 
birth, and continues during minority, the domi- 
cile of his father — following is as it changes. 
Upon the death of the father his domicile at 
death continues to be the domicile of his minor 
child until the domicile of such child is legally 

697, 71 S.E.2d 140 (1952). 

Where both parents of an infant are dead and 
he is taken to the home of his paternal grand- 
parents and resides with them, regardless of 
what theretofore may have been his domicile, 
the domicile of his grandparents then becomes 
his domicile. Hence, the clerk of superior court 
of the county in which the grandparents reside 
has jurisdiction of him. In re Hall’s Guardian- 
ship, 235 N.C. 697, 71 S.E.2d 140 (1952). 

§ 35A-1205. Transfer to different county. 

At any time before or after appointing a guardian for a minor or incompetent 
person the clerk may, on a motion filed in the cause or on the court’s own 
motion, for good cause order that the matter be transferred to a different 
county. The transferring clerk shall enter a written order directing the transfer 
under such conditions as the clerk specifies. The clerk in the transferring 
county shall transfer all original papers, documents, and orders from the 
guardianship and the incompetency proceeding, if any, to the clerk of the 
transferee county, along with the order directing the transfer. The clerk in the 
transferee county shall docket and file the papers in the estates division as a 
basis for jurisdiction in all subsequent proceedings. The clerk in the transfer- 
ring county shall close his file with a copy of the transfer order and any order 
adjudicating incompetence or appointing a guardian. (1987, c. 550, s. 1.) 

§ 35A-1206. Letters of appointment. 

Whenever a guardian has been duly appointed and qualified under this 
Subchapter, the clerk shall issue to the guardian letters of appointment signed 
by the clerk and sealed with the clerk’s seal of office. In all cases, the clerk shall 
specify in the order and letters of appointment whether the guardian is a 
guardian e the estate, a guardian of the person, or a general guardian. (1987, 
c. 550, s. 1. 

CASE NOTES 

Editor’s Note. — The case cited below was 
decided under former law. 
The appointment of a guardian can be 

shown only by the records in the office of the 
clerk of the superior court by whom the ap- 
pointment was made, or by letters of appoint- 

ment issued by the clerk as required by this 
section, and parol evidence tending to show 
appointment is incompetent. Buncombe 
County v. Cain, 210 N.C. 766, 188 S.E. 399 

(1936). 

§ 35A-1207. Motions in the cause. 

(a) Any interested person may file a motion in the cause with the clerk in the 
county where a guardianship is docketed to request modification of the order 
appointing a guardian or guardians or consideration of any matter pertaining 
to the guardianship. 

(b) The clerk shall treat all such requests, however labeled, as motions in 
the cause. 

(c) Amovant under this section shall obtain from the clerk a time, date, and 
place for a hearing on the motion, and shall serve the motion and notice of 
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hearing on all other parties and such other persons as the clerk directs as 
provided by G.S. 1A-1, Rule 5 of the Rules of Civil Procedure, unless the clerk 
orders otherwise. 

(d) If the clerk finds reasonable cause to believe that an emergency exists 
that threatens the physical well-being of the ward or constitutes a risk of 
substantial injury to the ward’s estate, the clerk may enter an appropriate ex 
parte order to address the emergency pending the disposition of the matter at 
the hearing. (1987, c. 550, s. 1.) 

CASE NOTES 

Chapter 35A contemplates a spousal 
support obligation. Cline v. Teich, 92 N.C. 
App. 257, 374 S.E.2d 462 (1988). 
Any interested person, including a 

spouse, may seek payment of an obligation 
from an incompetent’s estate by filing a motion 
in the cause under this section. Cline v. Teich, 
92 N.C. App. 257, 374 S.E.2d 462 (1988). 
The duty to provide support to a depen- 

dent spouse is a continuing obligation, fairly 
chargeable to the estate of an incompetent; 
therefore, incompetent’s wife’s complaint for 
support stated a legally recognized claim. Cline 
v. Teich, 92 N.C. App. 257, 374 S.E.2d 462 
(1988). 

Clerk of Superior Court Has Power to 
Determine Whether Incompetent’s Spouse 
Is Granted Support. — The clerk of superior 
court—after first ensuring that the estate is 
ample to meet the expenses of caring for the 
incompetent has residual equitable power un- 
der Chapter 35A to examine the facts and 
circumstances of the case to determine whether 
the incompetent’s spouse should be granted 
support from her husband’s estate and the 
right to continue to live in his home; factors the 
clerk may consider include the size and condi- 
tion of the estate, the present and future de- 
mands against it, and the spouse’s needs. Cline 
v. Teich, 92 N.C. App. 257, 374 S.E.2d 462 
(1988). 

The district court was not the proper 
forum in which to seek spousal support 
from the estate of an incompetent; the superior 
court is the only proper division to hear matters 
regarding the administration of incompetents’ 
estates; therefore, the incompetent’s spouse 
should have made her demand for support 
before the clerk of superior court either as a 
motion in the cause pursuant to this section, or 
as a special proceeding for the sale of her 
husband’s property under G.S. 35A-1307. Cline 
v. Teich, 92 N.C. App. 257, 374 S.E.2d 462 
(1988). 
The estate of an incompetent may not be 

so depleted in favor of a spouse as to 
compromise the quality of care provided to 
the incompetent, or to force the incompetent to 
become a public charge; rather, in the limited 
instance in which an incompetent’s estate is 
ample to provide for his own care and mainte- 
nance, an award of spousal support may prop- 
erly be charged against the estate. Cline v. 
Teich, 92 N.C. App. 257, 374 S.E.2d 462 (1988). 

If the guardian questions the propriety 
of a particular charge against the estate, 
he may seek prior court approval before making 
payment by filing a motion in the cause with 
the superior court clerk. Cline v. Teich, 92 N.C. 
App. 257, 374 S.E.2d 462 (1988). 

Cited in In re Ward, 337 N.C. 448, 446 
S.E.2d 40 (1994). 

§§ 35A-1208, 35A-1209: Reserved for future codification purposes. 

ARTICLE 5. 

Appointment of Guardian for Incompetent Person. 

§ 35A-1210. Application before clerk. 

Any individual, corporation, or disinterested public agent may file an 
application for the appointment of a guardian for an incompetent person by 
filing the same with the clerk. The application may be joined with or filed 
subsequent to a petition for the adjudication of incompetence under 
Subchapter I of this Chapter. The application shall set forth, to the extent 
Snow and to the extent such information is not already a matter of record in 

e case: 
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(1) The name, age, address, and county of residence of the ward or 
respondent; 

(2) The name, address, and county of residence of the applicant, his 
relationship if any to the respondent or ward, and his interest in the 
proceeding; 

(3) The name, address, and county of residence of the respondent’s next to 
kin and other persons known to have an interest in the proceeding; 

(4) Ageneral statement of the ward’s or respondent's assets and liabilities 
with an estimate of the value of any property, including any income 
and receivables to which he is entitled; and 

(5) Whether the applicant seeks the appointment of a guardian of the 
person, a guardian of the estate, or a general guardian, and whom the 
applicant recommends or seeks to have appointed as such guardian or 
guardians. (1987, c. 550, s. 1.) 

Cross References. — As to service of sum- 
mons upon a person under a disability, see G.S. 
1A-1, Rule 4. As to right of surviving spouse to 
claim an elective share, see G.S. 30-3.1 et seq. 
As to right of alleged incompetent to examine 
his will filed with the clerk, see G.S. 31-11. As to 
appointment, duties, etc., of guardian gener- 
ally, see G.S. 35A-1101 et seq. As to bond 
required of guardian, see G.S. 35A-1230 et seq. 
As to guardian’s power to claim benefits under 

Workers’ Compensation Act, see G.S. 97-49. For 
the Mental Health, Developmental Disabilities 
and Substance Abuse Act, see Chapter 122C. 

Legal Periodicals. — For note on require- 
ment of notice for appointment of guardians ad 
litem and next friends, see 48 N.C.L. Rev. 92 

(1969). 
For survey of 1977 law on health care regu- 

lation, see 56 N.C.L. Rev. 857 (1978). 

CASE NOTES 

I. General Consideration. 
II. Inability to Manage Own Affairs. 

III. Appointment of Guardian. 

I. GENERAL CONSIDERATION. 

Editor’s Note. — The cases cited below were 
decided under former G.S. 35-1.6 and 35-2 and 
prior law. 

Nature of Proceeding. — An inquisition 
under this section as regards the person whose 
sanity is in question is a proceeding in 
personam; as it affects his property is a pro- 
ceeding in rem. Such an inquisition is certainly 
not a criminal action as contemplated by G.S. 
1-5. It is not a civil action as defined in G.S. 1-2. 
And by G.S. 1-3 “every other remedy is a special 
proceeding.” Certainly such an inquisition is of 
a civil nature, though it would seem it is not a 
special proceeding under G.S. 1-3. In re Dunn, 
239 N.C. 378, 79 S.E.2d 921 (1954). 
Right to Notice and Opportunity to Be 

Heard. — When a party’s lack of mental capac- 
ity is asserted and denied, and he has not 
previously been adjudicated incompetent to 
manage his affairs, he is entitled to notice and 
an opportunity to be heard before either a next 
friend or a guardian ad litem can be appointed 
for him. Hagins v. Redevelopment Comm’n, 275 
N.C. 90, 165 S.E.2d 490 (1969). 

It is fundamental that one accused of incom- 
petency is entitled to notice of the proceedings 

and a reasonable opportunity to rebut the alle- 
gations of the petition. In re Robinson, 26 N.C. 
App. 341, 215 S.E.2d 631 (1975). 

Notice to Alleged Incompetent Serves 
Function of Summons. — The effect of 
former section is to provide that the proceeding 
may be commenced by the filing of the petition, 
and that the inquisition may be held upon the 
notice therein provided being served upon the 
alleged incompetent, thereby dispensing with 
the necessity of issuing a summons. The notice 
to an incompetent to appear at a time and place 
named to present evidence and show cause, if 
any, why he should not be declared incompetent 
serves every function of a summons. In re 
Barker, 210 N.C. 617, 188 S.E. 205 (1936). 
Presence of Party. — The person alleged to 

be incompetent has a right to be present at the 
inquest, and if this right be denied him, it is 
good cause for setting aside the inquisition. 
Bethea v. McLennon, 23 N.C. 523 (1841). 

Right to Traverse Inquisition. — From 
the earliest times the common law and the 
course of the legislation in common-law states 
has guarded sedulously the right of persons 
accused of incompetency of any kind to traverse 
the inquisition or other proceeding in the na- 
ture of one de lunatico inquirendo. Hagins v. 
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Redevelopment Comm'n, 275 N.C. 90, 165 

S.E.2d 490 (1969). 
Conclusiveness of Adjudication. — An 

adjudication of insanity is conclusive as to the 
parties to the proceeding and their privies, but 
as to others it is evidence of incompetency and 
raises a mere presumption to that effect which 
is not conclusive but may be rebutted. Medical 
College v. Maynard, 236 N.C. 506, 73 S.E.2d 

315 (1952). 
The executed contract of a mentally incompe- 

tent person is ordinarily voidable and not void. 
If, however, the person has been adjudged in- 
competent from want of understanding to man- 
age his affairs and the court has appointed a 
guardian for him, he is conclusively presumed 
insane insofar as parties and privies to the 
guardianship proceedings are concerned, as to 
all others, it is presumptive (but rebuttable) 
proof of the ward’s incapacity. Chesson v. Pilot 
Life Ins. Co., 268 N.C. 98, 150 S.E.2d 40 (1966). 
The test for mental competence to enter 

into a release is the same as that controlling the 
running of the statute of limitations, Le., 
whether at the time of execution of the release, 
the party challenging the release had the men- 
tal competence to manage his own affairs. Cox 
yv. Jefferson-Pilot Fire & Cas. Co., 80 N.C. App. 
122, 341 S.E.2d 608, cert. denied, 317 N.C. 702, 
347 S.E.2d 38 (1986). 
Guardian of a young incompetent adult, 

appointed by the State, acted under color 
of State law and was a State actor for pur- 
poses of jurisdiction under 42 U.S.C. § 1983 in 
a suit brought by ward’s next friend seeking 
appropriate treatment for the ward. Thomas S. 
v. Morrow, 781 F.2d 367 (4th Cir.), cert. denied, 
476 U.S. 1124, 106 S. Ct. 1992, 90 L. Ed. 2d 673, 
479 U.S. 869, 107 S. Ct. 235, 93 L. Ed. 2d 161 
(1986) upholding federal district court’s order 
directing guardian and Secretary of North 
Carolina Department of Human Resources to 
furnish specific treatment for the ward, but 
directing the district court to delete from its 
order the direction that the guardian perform 
his duties under State law. 

II. INABILITY TO MANAGE OWN 
AFFAIRS. 

The word “affairs” encompasses a person’s 
entire property and business, not just one 
transaction or one piece of property to which he 
may have a unique attachment. Hagins v. Re- 
development Comm’n, 275 N.C. 90, 165 S.E.2d 
490 (1969). 

Test of Incompetence to Manage Own 
Affairs. — Under former G.S. 35-2, if a per- 
son’s mental condition is such that he is inca- 
pable of transacting the ordinary business in- 
volved in taking care of his property, if he is 
incapable of exercising rational judgment and 
weighing the consequences of his acts upon 
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himself, his family, his property and estate, he 
is incompetent to manage his affairs. On the 
other hand, if he understands what is necessar- 
ily required for the management of his ordinary 
business affairs and is able to perform those 
acts with reasonable continuity, if he compre- 
hends the effect of what he does, and can 
exercise his own will, he is not lacking in 
understanding within the meaning of the law, 
and he cannot be deprived of the control of his 
litigation or property. Hagins v. Redevelopment 
Comm’n, 275 N.C. 90, 165 S.E.2d 490 (1969). 
There is no completely satisfactory def- 

inition of the phrase “incompetent from 
want of understanding to manage his own 
affairs.” Hagins v. Redevelopment Comm'n, 
275 N.C. 90, 165 S.E.2d 490 (1969). 
Incompetency to administer one’s prop- 

erty obviously depends upon the general 
frame and habit of mind, and not upon 
specific actions, such as may be reflected by 
eccentricities, prejudices, or the holding of par- 
ticular beliefs. Hagins v. Redevelopment 
Comm’n, 275 N.C. 90, 165 S.E.2d 490 (1969). 
As to the requirement that an adult 

plaintiff be non compos mentis before the 
court has jurisdiction to appoint a next friend 
for him, see Hagins v. Redevelopment Comm’n, 

275 N.C. 90, 165 S.E.2d 490 (1969). 
More Efficient Management of Property 

by Another Is Insufficient Ground. — To 
authorize the appointment of next friend or 
guardian ad litem, it is not enough to show that 
another might manage a man’s property more 
wisely or efficiently than he himself. Hagins v. 
Redevelopment Comm’n, 275 N.C. 90, 165 
S.E.2d 490 (1969). 
Mere weakness of mind will not be suffi- 

cient to put a person among those who are 

incompetent to manage their own affairs. 
Hagins v. Redevelopment Comm’n, 275 N.C. 90, 
165 S.E.2d 490 (1969). 
Eccentricity, like profligacy, may coexist 

with the ability to manage one’s property. 
Hagins v. Redevelopment Comm’n, 275.N.C. 90, 
165 S.E.2d 490 (1969). 

Ill. APPOINTMENT OF GUARDIAN. 

Mental incapacity is only cause for ap- 
pointment of a guardian under this sec- 
tion. Former section does not make physical 
incapacity alone, however complete, grounds 
for such appointment. Goodson v. Lehmon, 224 
N.C. 616, 31 S.E.2d 756 (1944). 
Ward Presumed to Lack Capacity after 

Guardian Appointed. — Where a person has 
been adjudged incompetent for want of under- 
standing to manage his own affairs, under 
former section, and the court has appointed a 
guardian, and not a trustee, the ward is conclu- 
sively presumed to lack mental capacity to 
manage his own affairs, insofar as parties and 
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privies to the proceeding are concerned; and, 
while not conclusive as to others, it is presump- 
tive, and the presumption continues unless 
rebutted in a proper proceeding. Sutton v. 
Sutton, 222 N.C. 274, 22 S.E.2d 553 (1942). 
An inquisition is not always a condition 

precedent for the appointment of a next 
friend or a guardian ad litem. In an emer- 
gency, when it is necessary, pendente lite, to 
safeguard the property of a person non compos 
mentis whose incompetency has not been adju- 
dicated, the protection of the court may be 
invoked in his behalf by one acting as next 
friend. Hagins v. Redevelopment Comm’n, 275 
N.C. 90, 165 S.E.2d 490 (1969). 
No Substantial Difference between Next 

Friend and Guardian Ad Litem. — Although 
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technically a next friend represents a plaintiff 
and a guardian ad litem represents a defen- 
dant, there is no substantial difference between 
the two. Hagins v. Redevelopment Comm'n, 275 
N.C. 90, 165 S.E.2d 490 (1969). 
The class of persons for whom next 

friends and guardians ad litem may be 
appointed are the same. Hagins v. Redevel- 
opment Comm’n, 275 N.C. 90, 165 S.E.2d 490 
(1969). 
Neither a next friend nor a guardian ad 

litem has authority to receive money or 
administer the litigant’s property. His pow- 
ers are coterminous with the beginning and end 
of the litigation in which he is appointed. 
Hagins v. Redevelopment Comm’n, 275 N.C. 90, 
165 S.E.2d 490 (1969). 

§ 35A-1211. Service of application, motions, and notices. 

(a) Application for appointment of a guardian and related motions and 
notices shall be served on the respondent, respondent’s counsel or guardian ad 
litem, other parties of record, and such other persons as the clerk shall direct. 

(b) When the application for appointment of a guardian is joined with a 
petition for adjudication of incompetence, the application shall be served with 
and in the same manner as the petition for adjudication of incompetence. 
When the application is filed subsequent to the petition for adjudication of 
incompetence, the applicant shall serve the application as provided by G.S. 
1A-1, Rule 5, Rules of Civil Procedure, unless the clerk directs otherwise. 
(1987, c. 550, s. 1; 1989, c. 473, s. 25.) 

§ 35A-1212. Hearing before clerk on appointment of 
guardian. 

(a) The clerk shall make such inquiry and receive such evidence as the clerk 
deems necessary to determine: 

(1) The nature and extent of the needed guardianship; 
(2) The assets, liabilities, and needs of the ward; and 
(3) Who, in the clerk’s discretion, can most suitably serve as the guardian 

or guardians. 
If the clerk determines that the nature and extent of the ward’s capacity 

justifies ordering a limited guardianship, the clerk may do so. 
(bo) If a current multidisciplinary evaluation is not available and the clerk 

determines that one is necessary, the clerk, on his own motion or the motion of 
any party, may order that such an evaluation be performed pursuant to G.S. 
35A-1111. The provisions of that section shall apply to such an order for a 
multidisciplinary evaluation following an adjudication of incompetence. 

(c) The clerk may require a report prepared by a designated agency to 
evaluate the suitability of a prospective guardian, to include a recommenda- 
tion as to an appropriate party or parties to serve as guardian, or both, based 
on the nature and extent of the needed guardianship and the ward’s assets, 
liabilities, and needs. 

(d) If a designated agency has not been named pursuant to G.S. 354-1111, 
the clerk may, at any time he finds that the best interest of the ward would be 
served thereby, name a designated agency. (1987, c. 550, s. 1; 2003-236, s. 1.) 
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Effect of Amendments. — Session Laws 

2003-236, s. 1, effective December 1, 2003, 
added the last sentence in subsection (a). 

§ 35A-1213. Qualifications of guardians. 

(a) The clerk may appoint as guardian an adult individual, a corporation, or 

a disinterested public agent. The applicant may submit to the clerk the name 

or names of potential guardians, and the clerk may consider the recommen- 
dations of the next of kin or other persons. 

(b) An individual appointed as general guardian or guardian of the estate 

must be a resident of the State of North Carolina. A nonresident of the State 

of North Carolina, to be appointed as guardian of the person of a North 

Carolina resident, must indicate in writing his willingness to submit to the 

jurisdiction of the North Carolina courts in matters relating to the guardian- 

ship and must appoint a resident agent to accept service of process for the 

guardian in all actions or proceedings with respect to the guardianship. Such 

appointment must be approved by and filed with the clerk, and any agent so 

appointed must notify the clerk of any change in the agent’s address or legal 

residence. The clerk may require a nonresident guardian to post a bond or 
other security for the faithful performance of the guardian’s duties. 

(c) Acorporation may be appointed as guardian only if it is authorized by its 
charter to serve as a guardian or in similar fiduciary capacities. 

(d) A disinterested public agent who is appointed by the clerk to serve as 
guardian is authorized and required to do so; provided, if at the time of the 
appointment or any time subsequent thereto the disinterested public agent 
believes that his role or the role of his agency in relation to the ward is such 
that his service as guardian would constitute a conflict of interest, or if he 
knows of any other reason that his service as guardian may not be in the ward’s 
best interest, he shall bring such matter to the attention of the clerk and seek 
the appointment of a different guardian. A disinterested public agent who is 
appointed as guardian shall serve in that capacity by virtue of his office or 
employment, which shall be identified in the clerk’s order and in the letters of 
appointment. When the disinterested public agent’s office or employment 
terminates, his successor in office or employment, or his immediate supervisor 
if there is no successor, shall succeed him as guardian without further 
proceedings unless the clerk orders otherwise. 

(e) Notwithstanding any other provision of this section, an employee of a 
treatment facility, as defined in G.S. 35A-1101(16), may not serve as guardian 
for a ward who is an inpatient in or resident of the facility in which the 
employee works; provided, this subsection shall not apply to or affect the 
validity of any appointment of a guardian that occurred before October 1, 1987. 
(1987, c. 550, s. 1.) | 

CASE NOTES 

The court correctly dismissed the plain- requirements of this section. Jones v. Jones, 
tiff’s challenge to this section due toalack 2000 U.S. App. LEXIS 12271 (4th Cir. June 5, 
of standing where he failed to allege that the 2000), reported in table case format at 215 F.3d 
court would have named him his grandmoth- 1319 (4th Cir. 2000). 
er’s guardian in the absence of the residency 

§ 35A-1214. Priorities for appointment. 

The clerk shall consider appointing a guardian according to the following 
order of priority: an individual; a corporation; or a disinterested public agent. 
No public agent shall be appointed guardian until diligent efforts have been 
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made to find an appropriate individual or corporation to serve as guardian, but 
in every instance the clerk shall base the appointment of a guardian or 
guardians on the best interest of the ward. (1987, c. 550, s. 1.) 

§ 35A-1215. Clerk’s order; issuance of letters of appoint- 
ment. 

(a) When appointing a guardian, the clerk shall enter an order setting forth: 
(1) The nature of the guardianship or guardianships to be created and the 

name of the person or entity appointed to fill each guardianship; and 
(2) The powers and duties of the guardian or guardians, which shall 

include, unless the clerk orders otherwise, (i) with respect to a 
guardian of the person and general guardian, the powers and duties 
provided under G.S. 35A, Article 8, and (ii) with respect to a guardian 
of the estate and general guardian, the powers, and duties provided 
under G.S. 35A, Article 9 and Subchapter III; and 

(83) The identity of the designated agency if there is one. 
(b) If the clerk orders a limited guardianship as authorized by G.S. 35A- 

1212(a), the clerk may order that the ward retain certain legal rights and 
privileges to which the ward was entitled before the ward was adjudged 
incompetent. Any order of limited guardianship shall include findings as to the 
nature and extent of the ward’s incompetence as it relates to the ward’s need 
for a guardian or guardians. 

(c) The clerk shall issue the guardian or guardians letters of appointment as 
provided in G.S. 35A-1206. (1987, c. 550, s. 1; 2003-236, s. 2.) 

Effect of Amendments. — Session Laws 

2003-236, s. 2, effective December 1, 2003, 

rewrote subsection (b). 

§ 35A-1216. Rule-making power of Secretary of Health 
and Human Services. 

The Secretary of the Department of Health and Human Services shall adopt 

rules concerning the gardianship responsibilities of disinterested public 

agents. The rules shall provide, among other things, that disinterested public 

agents shall undertake or have received training concerning the powers and 
responsibilities of guardians. (1987, c. 550, s. 1; 1997-443, s. 11A.15.) 

§§ 35A-1217 through 35A-1219: Reserved for future codification pur- 

poses. 

ARTICLE 6. 

Appointment of Guardian for a Minor. 

§ 354-1220. Absence of natural guardian. 

When a minor either has no natural guardian or has been abandoned, and 

the minor requires services from the county department of social services, the 

social services director in the county in which the minor resides or is domiciled 

shall be the guardian of the person of the minor until the appointment of a 

general guardian or guardian of the person for the minor under this 

Subchapter or the entry of an order by a court of competent jurisdiction 
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awarding custody of the minor or appointing a general guardian or guardian of 
the person for the minor. (1987, c. 550, s. 1.) 

§ 35A-1221. Application before clerk. 

Any person or corporation, including any State or local human services 
agency through its authorized representative, may make application for the 
appointment of a guardian of the estate for any minor or for the appointment 
of a guardian of the person or general guardian for any minor who has no 
natural guardian by filing an application with the clerk. The application shall 
set forth, to the extent known: 

(1) The minor’s name, date of birth, address, and county of residence; 
(2) The names and address of the minor’s parents, if living, and of other 

persons known to have an interest in the application for appointment 
of a guardian; the name of and date of death of the minor’s deceased 
parent or parents; 

(3) The applicant’s name, address, county of residence, relationship if any 
to the minor, and interest in the proceeding; 

(4) If a guardian has been appointed for the minor or custody of the minor 
has been awarded, a statement of the facts relating thereto and a copy 
of any guardianship or custody order, if available; 

(5) A general statement of the minor’s assets and liabilities with an 
estimate of the value of any property, including any income and 
receivables to which he is entitled; 

(6) A statement of the reason or reasons that the appointment of a 
guardian is sought; whether the applicant seeks the appointment of a 
guardian of the person, a guardian of the estate, or a general 
guardian; and whom the applicant recommends or seeks to have 
appointed as such guardian or guardians; and 

(7) Any other information that will assist the clerk in determining the 
need for a guardian or in appointing a guardian. (1987, c. 550, s. 1; 
1989, c. 473, s. 24; 1997-4438, s. 114/16.) 

§ 35A-1222. Service of application and notices. | 

A copy of the application and written notice of the time, date, and place set 
for a hearing shall be served on each parent, guardian, and legal custodian of 
the minor who is not an applicant, and on any other person the clerk may 
direct, including the minor. Service shall be provided by G.S. 1A-1, Rule 4, 
Rules of Civil Procedure, unless the clerk directs otherwise. When service is 
made by the sheriff, the sheriff shall make such service without demanding his 
fees in advance. Parties may waive their right to notice of the hearing and the © 
clerk may proceed to consider the application upon determining that all 
necessary parties are before the court and agree to have the application 
considered. (1987, c. 550, s. 1; 1989, c. 473, s. 19.) 

§ 35A-1223. Hearing before clerk on appointment of 
guardian. 

The clerk shall receive evidence necessary to determine whether a guardian 
of the person, a guardian of the estate, or a general guardian is required. If the 
court determines that a guardian or guardians are required, the court shall 
receive evidence necessary to determine the minor’s assets, liabilities, and 
needs, and who the guardian or guardians shall be. The hearing may be 
informal and the clerk may consider whatever testimony, written reports, 
affidavits, documents, or other evidence the clerk finds necessary to determine 
the minor’s best interest. (1987, c. 550, s. 1.) 
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§ 35A-1224. Criteria for appointment of guardians. 

(a) The clerk may appoint a guardian of the estate for any minor. The clerk 
may appoint a guardian of the person or a general guardian only for a minor 
who has no natural guardian. 

(b) The clerk may appoint as guardian of the person or general guardian 
only an adult individual whether or not that individual is a resident of the 
State of North Carolina. 

(c) The clerk may appoint as guardian of the estate an adult individual 
whether or not that individual is a resident of the State of North Carolina or 
a corporation that is authorized by its charter to serve as a guardian or in 
similar fiduciary capacities. 

(d) If the minor’s parent or parents have made a testamentary recommen- 
dation pursuant to G.S. 35A-1225 for the appointment of a guardian, the clerk 
shall give substantial weight to such recommendation; provided, such recom- 
mendation may not affect the rights of a surviving parent who has not willfully 
abandoned the minor, and the clerk shall in every instance base the appoint- 
ment of a guardian or guardians on the minor’s best interest. 

(e) Notwithstanding any other provision of this section, an employee of a 
treatment facility, as defined in G.S. 835A-1101(16), may not serve as guardian 
for a ward who is an inpatient in or resident of the facility in which the 
employee works; provided, this subsection shall not apply to or affect the 
validity of any appointment of a guardian that occurred before October 1, 1987. 
(1987,.¢.. 590, s.'1; 1989 c. 473, s..1:) 

CASE NOTES 

Appointment of Person to Receive Mi- ceive death benefits on behalf of minor. Valles 

nor’s Death Benefits. — Clerk of Superior de Portillo v. D.H. Griffin Wrecking Co., 134 
Court may not appoint a “general guardian” for N.C. App. 714, 518 S.E.2d 555, 1999 N.C. App. 
a minor if a natural guardian, such as a biolog- LEXIS 904 (1999), cert. denied, 351 N.C. 186, 
ical mother, exists; however, clerk of Superior 541.S.E.2d 727 (1999). 

Court may appoint “some other person” to re- 

§ 35A-1225. Testamentary recommendation; guardian for 
incompetent minor. 

(a) Parents are presumed to know the best interest of their children. Any 

parent may by last will and testament recommend a guardian for any of his or 

her minor children, whether born at the parent’s death or en ventre sa mere, 

for such time as the child remains under 18 years of age, unmarried, and 

unemancipated, or for any less time. Such will may be made without regard to 

whether the testator is an adult or a minor. If both parents make such 

recommendations, the will with the latest date shall, in the absence of other 

relevant factors, prevail. In the absence of a surviving parent, such recommen- 

- dation shall be a strong guide for the clerk in appointing a guardian, but the 

clerk is not bound by the recommendation if the clerk finds that a different 

appointment is in the minor’s best interest. If the will specifically so directs, a 

guardian appointed pursuant to such recommendation may be permitted to 

qualify and serve without giving bond, unless the clerk finds as a fact that the 

Aone of the minor would be best served by requiring the guardian to give 

ond. 
(b) Any person authorized by law to recommend a guardian for a minor by 

his last will and testament or other writing may direct that the guardian 

appointed for his incompetent child shall petition the clerk during the six 

months before the child reaches majority for an adjudication of incompetence 

and appointment of a guardian under the provisions of this Chapter. If so 
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directed, the guardian shall timely file such a petition unless the minor is no 

longer incompetent. Notwithstanding the absence of such provision in a will or 

other writing, the guardian of an incompetent child, or any other person, may 

file such petition during the six months before the minor reaches majority or 

thereafter. (1987, c. 550, s. 1.) 

Cross References. — As to adoption of 
children, see G.S. 48-1 et seq. As to action or 
proceeding for custody of minor child, see G.S. 
50-13.1 to 50-13.8. 

Legal Periodicals. — For survey of 1977 
law on domestic relations, see 56 N.C.L. Rev. 

1045 (1978). 

CASE NOTES 

Editor’s Note. — The cases cited below were 
decided under former G.S. 33-2 and prior law. 

Section Controls Appointment. — A fa- 
ther cannot appoint a guardian for his children, 
nor impose on anyone the duties and obliga- 
tions of that office, except pursuant to former 
section. Peyton v. Smith, 22 N.C. 325 (1839). 
See Long v. Rhymes, 6 N.C. 122 (1812). 
And Applies Only to Testator’s Children. 

— A testator cannot appoint a testamentary 

guardian except for his own children. Camp v. 
Pittman, 90 N.C. 615 (1884). 
Appointment by Will. — A last will and 

testament cannot operate to appoint a guardian 
for an adult child regardless of the disability. In 
re Efird, 114 N.C. App. 638, 442 S.E.2d 381 

(1994). 
Former section does not authorize a 

grandfather to appoint a guardian for his 
grandchildren. Williamson v. Jordon, 45 N.C. 
46 (1852). See Johnson v. Salsbury, 232 N.C. 
432, 61 S.E.2d 327 (1950). 
Bequest to Son as Trustee for Grandchil- 

dren. — Testatrix bequeathed certain property 
to her grandchildren with subsequent provi- 
sions that it was her will and desire that her 
son be appointed their guardian and that the 
guardian should hold and manage the property 
for the grandchildren with power to sell, convey 
or exchange the securities. It was held that 
since testatrix could not appoint a testamen- 
tary guardian for her grandchildren the provi- 
sions will be interpreted as bequeathing the 
property to testatrix’ son as trustee for 

testatrix’ grandchildren, in order that each pro- 
vision of the instrument be given effect consis- 
tent with testatrix’ intention. Johnson v. 
Salsbury, 232 N.C. 4382, 61 S.E.2d 327 (1950). 

Interpretation of Will. — Where it can 
clearly be collected from the will of a father that 
certain persons are thereby appointed to have 
the custody of the persons and the estate of his 
children, until they arrive at age, such an 
appointment will be held to constitute them 
guardians, as though the appropriate term had 
been used. Peyton v. Smith, 22 N.C. 325 (1839). 

Rights of Both Parents Are Recognized. 
— In former sections and other statutes, the 
legislature has recognized the human as well as 
the legal relation between parent and child, the 
paramount and the subordinate, the present 
and the inchoate, rights of the father and the 
mother, and has wisely provided that both the 
parents shall have adequate opportunity to be 
heard and, except in rare cases, shall give their 
consent before the legal relation is severed or 
the domestic circle is broken. Truelove v. 
Parker, 191 N.C. 430, 1382 S.E. 295 (1926). 

Father Not Regarded as Wrongdoer 
When He Acts in Good Faith with Child’s 
Money. — Since under former section the fa- 
ther is natural guardian for his minor children 
he should not be regarded as a trespasser or a 
wrongdoer when he acts in good faith with his 
child’s money and makes purchases for its 
benefit. Lifsey v. Bullock, 11 F. Supp. 728 
(M.D.N.C. 1935). 

§ 35A-1226. Clerk’s order; issuance of letters of appoint- 
ment. 

After considering the evidence, the clerk shall enter an appropriate order. If 
the clerk determines that a guardian or guardians should be appointed, the 
order may set forth: 

(1) Findings as to the minor’s circumstances, assets, and liabilities as 
they relate to his needs for a guardian or guardians; and 

(2) Whether there shall be one or more guardians, his or their identity, 
and if more than one, who shall be guardian of the person and who 
shall be guardian of the estate. The clerk shall issue the guardian or 
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guardians sera of appointment as provided in G.S. 35A-1206. (1987, 
c. 550, s. 1. 

§ 35A-1227. Funds owed to minors. 

(a) Certain insurance proceeds or other funds to which a minor is entitled 
may be paid to and administered by the public guardian or the clerk as 
provided in G.S. 7A-111. 

(b) A devise or legacy of personal property to a minor may be distributed to 
the minor’s parent or guardian with the approval of the clerk as provided in 
G.S. 28A-22-7. 

(c) A personal representative or collector who holds property due a minor 
iar a guardian may deliver the property to the clerk as provided in G.S. 
28A-23-2. 

(d) Inter vivos or testamentary transfers to minors may be made and 

administered according to the North Carolina Uniform Transfers to Minors 
Act, Chapter 33A of the General Statutes. (1987, c. 550, s. 1; 1989, c. 473, s. 23.) 

§ 35A-1228. Guardians of children of servicemen; allot- 
ments and allowances. 

In all cases where a person serving in the armed forces of the United States 

has made an allotment or allowance to a resident of this State who is his child 

or other minor dependent as provided by the Wartime Allowance to Service 

Men’s Dependents Act or any other act of Congress, the clerk in the county of 

the minor’s residence may act as temporary guardian, or appoint some suitable 

person to act as temporary guardian, of the person’s minor dependent for 

purposes of receiving and disbursing allotments and allowance funds for the 
benefit of the minor dependent, when: 

(1) The other parent of the child or other minor dependent, or other 

person designated in the allowance or allotment to receive and 
disburse such moneys for the benefit of the minor dependent, dies or 
becomes mentally incompetent; and 

(2) The person serving in the armed forces of the United States is reported 

as missing in action or as a prisoner of war and is unable to designate 

another person to receive and disburse the allotment or allowance to 
the minor dependent. (1987, c. 550, s. 1.) 

§ 35A-1229: Reserved for future codification purposes. 

ARTICLE 7. 

Guardian’s Bond. 

§ 35A-1230. Bond required before receiving property. 

Except as otherwise provided by G.S. 35A-1225(a), no general guardian or 

guardian of the estate shall be permitted to receive the ward's property until 

he has given sufficient surety, approved by the clerk, to account for and apply 

the same under the direction of the court, provided that if the guardian is a 

nonresident of this State and the value of the property received exceeds one 

thousand dollars ($1,000) the surety shall be a bond under G.S. 35A-1231(a) 

executed by a duly authorized surety company, or secured by cash in an 

amount equal to the amount of the bond or by a mortgage executed under 

Chapter 109 of the General Statutes on real estate located in the county, the 
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value of which, excluding all prior liens and encumbrances, shall be at least 

one and one-fourth times the amount of the bond; and further provided that 

the nonresident shall appoint a resident agent to accept service of process in all 

actions and proceedings with respect to the guardianship. The clerk shall not 

require a guardian of the person who is a resident of North Carolina to post a 

bond; the clerk may require a nonresident guardian of the person to post a 

bond or other security for the faithful performance of the guardian’s duties. 
(1987, c. 550, s. 1; 1989, c. 473, s. 2.) 

Cross References. — As to giving bond in 
surety company, see G.S. 58-73-5. As to giving 
mortgage in lieu of bond, see G.S. 58-74-1 et 
seq. 

Editor’s Note. — Chapter 109 of the Gen- 
eral Statutes, referred to in the section above, 

has been recodified as Articles 72 through 77 of 
Chapter 58 (G.S. 58-72-1 et seq. through GS. 
58-77-1 et seq.) under the authority of Session 
Laws 1987, c. 752, s. 9 and Session Laws 1987 
(Reg. Sess., 1988), c. 975, s. 34. 

CASE NOTES 

Editor’s Note. — The cases cited below were 
decided under former law. 
Presumption of Giving of Bond. — When 

the fact that a guardian was appointed is ad- 
mitted, a presumption arises that a guardian 
bond was given, since such a bond is a prereq- 
uisite to the appointment. Kello v. Maget, 18 
N.C. 414 (1835). 
When Denial of Guardianship Not Per- 

missible. — Where there is evidence that one 
had been appointed and had acted as guardian, 
neither he nor his administrators can deny that 
he was guardian on the ground that he had not 
given bond. Latham v. Wilcox, 99 N.C. 367, 6 
S.E. 711 (1888). 

The surety on a guardianship bond is es- 
topped to deny the validity of the appointment 
of a guardian when the bond signed by the 
surety recites that the guardian has been duly 

appointed. Phipps v. Royal Indem. Co., 201 N.C. 
561, 161 S.E. 69 (19381). 

Omission by the clerk to take the bond 
required on the appointment of a guardian 
does not destroy the efficacy of the appoint- 
ment. Howerton v. Sexton, 104 N.C. 75, 10 S.E. 

148 (1889). 
Liability on Bond. — A guardian and his 

bondsmen are liable for all moneys due his 
wards which he has collected or ought to have 
collected. Loftin v. Cobb, 126 N.C. 58, 35 S.E. 

230 (1900). 
Where the administrator of a former 

guardian himself becomes guardian, he 
and his guardian bondsmen become liable for 
any balance due from the solvent estate of the 
former guardian. Loftin v. Cobb, 126 N.C. 58, 35 
S.E. 230 (1900). 

§ 35A-1231. Terms and conditions of bond; increase on 
sale of realty or personal property. 

(a) Before issuing letters of appointment to a general guardian or guardian 
of the estate the clerk shall require the guardian to give a bond payable to the 
State. The clerk shall determine the value of all the ward’s personal property 
and the rents and profits of the ward’s real estate by examining, under oath, 
the applicant for guardianship or any other person or persons. The penalty in 
the bond shall be set as follows: 

(1) Where the bond is executed by personal sureties, the penalty must be 
at least double the value so determined by the clerk; 

(2) Where the bond is executed by a duly authorized surety company, the 
penalty may be fixed at not less than one and one-fourth times the 
value so determined by the clerk; 

(3) Provided, however, the clerk may accept bond in estates where the 
value determined by the clerk exceeds the sum of one hundred 
thousand dollars ($100,000), in a sum equal to one hundred and ten 
percent (110%) of the determined value. 

The bond must be secured with two or more sufficient sureties, jointly and 
severally bound, and must be acknowledged before and approved by the clerk. 
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The bond must be conditioned on the guardian’s faithfully executing the trust 

reposed in him as such and obeying all lawful orders of the clerk or judge 

relating to the guardianship of the estate committed to him. The bond must be 

recorded in the office of the clerk appointing the guardian, except, if the 

guardianship is transferred to a different county, it must be recorded in the 

office of the clerk in the county where the guardianship is docketed. 

(b) If the court orders a sale of the ward’s real property, or if the guardian 

expects or offers to sell personal property that he knows or has reason to know 

has a value greater than the value used in determining the amount of the bond 

posted, the guardian shall, before receiving the proceeds of the sale, furnish 

bond or increase his existing bond to cover the proceeds if real estate is sold, or 

to cover the increased value if personal property is sold. The bond, or the 

increase in the existing bond, shall be twice the amount of the proceeds of any 

real property sold, or of the increased value of any personal property sold, 

except where the bond is executed by a duly authorized surety company, in 

which case the penalty of the bond need not exceed one and one-fourth times 

the amount of the real property sold or the increased value of the personal 

property sold. (1987, c. 550, s. 1; 1989, 473, s. 9.) 

Cross References. — As to statute of limi- 
tations on bond, see G.S. 1-50, 1-52. As to 
reduction of penalty of bond, see G.S. 35A-1233. 
As to action on bond, see G.S. 35A-1234. As to 

renewal of bond, see G.S. 35A-1236. As to 
liability of clerk for taking insufficient bond, see 

G.S. 35A-1238. 

CASE NOTES 

Editor’s Note. — The cases cited below were 
decided under former G.S. 33-13 and prior law. 
Former section contemplates that the 

bond shall be signed and acknowledged by 
the guardian as principal, as well as by the 
sureties. Cheshire v. Howard, 207 N.C. 566, 178 

S.E. 348 (1935). 
And Acceptance without Guardian’s Sig- 

nature Is an Irregularity. — The acceptance 
and approval of the bond by the clerk of the 
superior court without the signature of the 
guardian as principal is an irregularity, but 
such irregularity does not render the bond void 
either as to the principal or as to his sureties. 
Cheshire v. Howard, 207 N.C. 566, 178 S.E. 348 

(1935). 
A guardian’s bond is not strictly a record 

of the court, although the fact that it was 
made and accepted may be. An action may 
therefore be brought on the bond after its loss 
or destruction, without any previous applica- 
tion to the court to restore it as a record. 
Harrell v. Hare, 70 N.C. 658 (1874). 

Failure to Insert Penalty. — A guardian’s 
bond is not binding on the sureties thereto 
where it did not state the amount of the penalty 
at the time it was signed, and they did not 
afterwards authorize anyone to insert the 
amount. Rollins v. Ebbs, 137 N.C. 355, 49 S.E. 
341 (1904), aff’d on rehearing, 138 N.C. 140, 50 

S.E. 577 (1905). 
Failure to Collect Money. — Where a 

guardian ought to receive a certain amount of 
money and does not, but takes something else, 

his own bond for instance, in place of the 
money, he and his sureties are liable. State ex 
rel. Avent v. Womack, 72 N.C. 397 (1875). 

Bank Intermingling Trust Funds. — A 
bank, as guardian, in not investing the funds of 
its ward, but intermingling them with other 
funds of the bank, was faithless to the trust 
reposed in it; and, under the terms of this 
action, its bondsman must suffer the loss for 
such faithlessness. Roebuck v. National Sur. 
Co., 200 N.C. 196, 156 S.E. 531 (1931). 
Responsible for Laches. — A guardian is 

responsible on his bond for any loss resulting 
from his laches in failing to sue. Cross v. Cra- 
ven, 120 N.C. 331, 26 S.E. 940 (1897). 

Limit of Liability for Realty. — The 

guardian’s bond is not responsible in any way 

for the realty beyond the rents and profits. 
Cross v. Craven, 120 N.C. 331, 26 S.E. 940 

(1897). 
Liability on Note for Ward’s Board. — 

The sureties on a guardian’s bond are not 

responsible for the nonpayment of a note given 

by the guardian, and signed by him as guard- 

ian, for the board and tuition of his ward. 

McKinnon v. McKinnon, 81 N.C. 201 (1879). 

Surety as a Party in Interest. — When a 

guardian fails to “faithfully execute the trust 

reposed in him as such,” upon which his bond is 

conditioned, the surety thereon is subjected to 

liability, and as a party in interest is entitled to 

have the wrong remedied. Maryland Cas. Co. v. 

Lawing, 223 N.C. 8, 25 S.E.2d 183 (1943). 
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§ 35A-1232. Exclusion of deposited money in computing 
amount of bond. 

(a) When it appears that the ward’s estate includes money that has been or 
will be deposited in a bank in this State or invested in an account in an insured 
savings and loan association upon condition that the money or securities will 
not be withdrawn except on authorization of the court, the court may, in its 
discretion, order that the money be so deposited or invested and exclude such 
deposited money from the computation of the amount of the bond or reduce the 
amount of the bond in respect of such money to such an amount as it may deem 
reasonable. 

(b) The applicant for letters of guardianship may deliver to any such bank 
or association any such money in his possession or may allow such bank or 
association to retain any such money already deposited or invested with it; in 
either event, the applicant shall secure and file with the court a written receipt 
including the agreement of the bank or association, duly acknowledged by an 
authorized officer of the bank or association, that the money shall not be 
allowed to be withdrawn except on authorization of the court. In so receiving 
and retaining such money, the bank or association shall be protected to the 
same extent as though it had received the same from a person to whom letters 
of guardianship had been issued. 

(c) The term “account in an insured savings and loan association” as used in 
this section means any account in a savings and loan association that is 
insured by the Federal Deposit Insurance Corporation, by the Federal Savings 
and Loan Insurance Corporation, or by a mutual deposit guaranty association 
authorized by Article 7A of Chapter 54 of the North Carolina General Statutes. 

(d) The term “money” as used in this section means the principal of the 
ward's estate and does not include the income earned by the principal which 
may be withdrawn without any authorization of the court. (1987, c. 550, s. 1.) 

Editor’s Note. — Article 7A of Chapter 54, 
referred to in subsection (c), was repealed. For 
similar provisions, see G.S. 54B-236 et seq. 

§ 35A-1233. Clerk’s authority to reduce penalty of bond. 

When a guardian has disbursed either income or income and principal of the 
estate according to law, for the purchase of real estate or the support and 
maintenance of the ward or the ward and his dependents or any lawful cause, 
and when the personal assets and income of the estate from all sources in the 
hands of the guardian have been diminished, the penalty of the guardian’s 
bond may be reduced in the discretion of the clerk to an amount not less than 
the amount that would be required if the guardian were first qualifying to 
administer the personal assets and income. (1987, c. 550, s. 1.) 

§ 35A-1234. Action on bond. 

Any person injured by a breach of the condition of the guardian’s bond may 
prosecute a suit thereon, as in other actions. (1987, c. 550, s. 1.) 

CASE NOTES 

Editor’s Note. — The cases cited below were Rowland v. Thompson, 65 N.C. 110 (1871). 
decided under former law. Action in Name of State. — An action on a 
: Jurisdiction of Action. — The clerk has no __guardian’s bond should be in the name of the 
jurisdiction of a suit on a guardian’s bond. Such _ State, for the benefit of the plaintiff, and not in 
suit must be brought in the superior court. the name of the plaintiff. Carmichael v. Moore, 
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88 N.C. 29 (1883); Williams v. McNair, 98 N.C. 
332, 4 S.E. 131 (1887); Norman v. Walker, 101 

N.C. 24, 7 S.E. 468 (1888). 
Proper Relator. — When the share of an 

infant in an estate in the hands of his guardian 
is assigned, the assignee, and not the infant, is 
the proper relator in an action on the guard- 
ian’s bond. State ex rel. Petty v. Rousseau, 94 
N.C. 355 (1886). 
A creditor of a guardian is not the proper 

relator in an action upon his bond. McKinnon v. 
McKinnon, 81 N.C. 201 (1879): 
Unnecessary Parties. — In an action 

against the surety on a guardian’s bond, when 
the guardian has defaulted and his where- 
abouts is unknown, and the defendant is the 
sole surety, and claims that the guardian, who 
was assistant clerk of the superior court, had 
given to the clerk a bond for the faithful perfor- 
mance of his duties as assistant clerk, neither 
the clerk nor the bonding company on the 
assistant clerk’s bond is a necessary or proper 
party to said action. Phipps v. Royal Indem. Co., 
201 N.C. 561, 161 S.E. 69 (1931). 
Condition of Bond Set Out in Complaint. 

— In an action on a guardian’s bond, it is 
necessary that conditions of the bond which are 
alleged to have been broken should be set forth 
in the complaint. McKinnon v. McKinnon, 81 

N.C. 201 (1879). 
Bond Must Be Proved. — A guardian’s 

bond is not a record, and, before it can be read 
in evidence in any case, it must be proved like 
all other bonds. Butler v. Durham, 38 N.C. 589 

(1845). 
Evidence of a balance in the hands of a 

guardian as shown of his annual account was 
admissible against a surety under the Laws of 
1884. Loftin v. Cobb, 126 N.C. 58, 35 S.E. 230 

(1900). 
Defenses. — The same defense which might 

be made to an action at law or suit in equity, 

brought in the name of the ward himself 

ART. 7. GUARDIAN’S BOND §35A-1236 

against the guardian, is good in an action 
brought on the guardian’s bond. State ex rel. 
Clark v. Cordon, 30 N.C. 179 (1847). 
Same — Settlement. — A full settlement of 

a suit brought by a ward on a guardian’s bond, 
made after the ward becomes of age, in the 
presence of the ward’s mother, and by the 
advice of her counsel, and a final judgment 
thereon, is a bar to a subsequent action on the 
bond. State ex rel. Dean v. Ragsdale, 80 N.C. 

215°(1879): 
Where in a suit on a guardian’s bond it 

appeared that the account between the guard- 
ian and the ward had been settled, and that the 
guardian gave his own bond to the ward, which 
was received by the latter in satisfaction of the 
balance due, and he then gave his guardian a 
receipt, this was a sufficient defense to the suit 
on the bond. State ex rel. Clark v. Cordon, 30 

N.C. 179 (1847). 
Same — Statute of Limitations. — An 

action by the ward against the sureties on the 
bond of the guardian is barred after three years 
from the time the ward becomes 21 years old if 
the guardian makes no final settlement, and 
within six years if the guardian makes a final 
settlement. Self v. Shugart, 135 N.C. 185, 47 

S.E. 484 (1904). 
Amount of Recovery. — In an action upon 

a guardian’s bond the recovery against either 
the principal or the surety cannot exceed the 
penalty thereof, but should be for the penal 
sum of the bond, and to be discharged on 
payment of the damages sustained. Anthony v. 
Estes, 101 N.C. 541, 8 S.E. 347 (1888). 
Same — Measure of Damages. — The 

measure of damages in an action upon a guard- 
ian’s bond for a failure to perform any duty 
required of him is the amount of the principal 

received, with compound interest at 6% until 

the ward arrives at full age. Topping v. Windley, 

99 N.C. 4, 5 S.E. 14 (1888). 

§ 35A-1235. One bond sufficient when several wards have 

estate in common. 

When the same person is appointed guardian for two or more minors or 

incompetent persons possessed of one estate in common, the clerk may take 

one bond only in such case, upon which each of the wards or their heirs or 

personal representatives may have a separate action. (1987, c. 550, s. 1.) 

§ 35A-1236. Renewal of bond. 

Every guardian who is required to post a bond and who does so other than 

through a duly authorized surety company shall renew his bond before the 

clerk every three years during the continuance of the guardianship. The clerk 

shall issue a citation against every such guardian failing to renew his bond, 

requiring the guardian to renew the bond within 20 days after service of the 

citation. On return of the citation duly served and failure of the guardian to 

comply, the clerk shall remove the guardian and appoint a successor. This 
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section shall not apply to a guardian whose bond is executed by a duly 
authorized surety company. (1987, c. 550, s. 1.) 

CASE NOTES 

Editor’s Note. — The cases cited below were 
decided under former law. 
An ordinary guardian has no fixed term 

of office. While the former statute requires a 
renewal of the bond every three years there is 
no requirement for a new appointment. 

Liability for Failure to Enforce Re- 
newal. — A clerk and his sureties are not liable 
upon his official bond for his failure to issue a 
citation requiring a guardian to renew his 
bond. State ex rel. Jones v. Biggs, 46 N.C. 364 
(1854); Sullivan v. Lowe, 64 N.C. 500 (1870). 

Thornton v. Barbour, 204 N.C. 583, 169 S.E. 
153 (1933). 

§ 35A-1237. Relief of endangered sureties. 

Any surety of a guardian, who is in danger of sustaining loss by his 
suretyship, may file a motion in the cause before the clerk where the 
guardianship is docketed, setting forth the circumstances of his case and 
demanding relief. The guardian shall have 10 days after service of the motion 
to answer the motion. If, upon the hearing, the clerk deems the surety entitled 
to relief, the clerk may order the guardian to give a new bond or to indemnify 
the surety against apprehended loss, or may remove the guardian from his 
trust. If the guardian fails to give a new bond or security to indemnify within 
a reasonable time when required to do so, the clerk must enter a peremptory 
order for his removal, and his authority as guardian shall cease. (1987, c. 550, 
s. 1; 1989, c. 473, 's. 20.) 

CASE NOTES 

Editor’s Note. — The cases cited below were 
decided under former G.S. 33-17 and prior law. 
A surety is not discharged from liability 

by the guardian giving a new bond with 
other sureties. Jones v. Blanton, 41 N.C. 115 
(1848). 
New Bond Is Additional Security. — 

When, under former section, new sureties are 

ordered to be given, the obligation of the bond 
given by the new sureties extends to the entire 
guardianship, retrospective as well as prospec- 
tive. Such a bond is at least an additional and 
cumulative security for the ward. Bell’s Adm’r 
v. Jasper, 37 N.C. 597 (1848). 
And where a guardian gives several suc- 

cessive bonds, the sureties on each stand 
in the relation of cosureties to the sureties 
on every other bond; the only qualification to 
the rule being that the sureties are bound to 
contribution only according to the amount of 
the penalty of the bond in which each class is 
bound. Jones v. Hays, 38 N.C. 502 (1845); 
Thornton v. Barbour, 204 N.C. 583, 169 S.E. 
153 (1933). 

Where Counter-Security Given. — Where 
the sureties of a guardian obtained an order for 

counter-security, and at that time the guardian 
owed his ward, and never afterwards returned 
an account nor made a payment, no presump- 
tion of satisfaction at that or any subsequent 
time arose from the fact that he was then able 
to pay the sum he owed; and the sureties on the 
first bond were liable for it, though the order for 
counter-security expressly released them. Foye 
v. Bell, 18 N.C. 475 (1836). 
The clerk is not empowered by any ex- 

press statute to release sureties, upon 
bonds approved by him, especially at a time 
when the principal is in default. Former section 
provides a remedy for dissatisfied sureties upon 
guardian bonds, but release is not one of the 
remedies therein contemplated. Thornton v. 
Barbour, 204 N.C. 583, 169 S.E. 153 (1933). 
Successor Guardian and Ward Are Not 

Bound by Adjudication if Not Parties. — A 
determination in a proceeding between the 
surety and the former guardian is not conclu- 
Sive as against a successor guardian and the 
ward, neither of whom was a party to that 
proceeding when the adjudication was made. 
State ex rel. N.W. Bank v. Fidelity & Cas. Co., 
268 N.C. 234, 150 S.E.2d 396 (1966). 
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§ 35A-1238. Clerk’s liability. 

ART. 8. POWERS AND DUTIES OF GUARDIAN §35A-1241 

(a) If any clerk commits the estate of a ward to the guardianship of any 

person without taking good and sufficient bond for the same as required by law, 

the clerk shall be liable on his official bond, at the suit of the aggrieved party, 

for all loss and damages sustained for want of sufficient bond being; taken but 

if the sureties were good at the time of their being accepted, the clerk shall not 

be liable. 
(b) If any clerk willfully or negligently does, or omits to do, any other act 

prohibited, or other duty imposed on him by law, by which act or omission the 

estate of any ward suffers damage, the clerk shall be liable on his official bond, 

at the suit of the aggrieved party, for all loss and damages sustained from such 

act or omission. (1987, c. 550, s. 1.) 

CASE NOTES 

Editor’s Note. — The cases cited below were 
decided under former law. 
A clerk and sureties on his official bond 

are liable for loss resulting from a failure 
to take a good guardian’s bond, and the 
record of the appointment of the guardian is 
sufficient evidence of such appointment. Top- 
ping v. Windley, 99 N.C. 4, 5 S.E. 14 (1888). 

The giving of the bond required of a guardian 

is not essential to the validity of the appoint- 
ment itself. The failure to take the bond, how- 

ever, subjects the clerk to the consequences of 
such omission. Howerton v. Sexton, 104 N.C. 

75, 10 S.E. 148 (1889). 
When Action Lies. — No action can be 

maintained on the bond given by a clerk condi- 
tioned for the faithful performance of his duty, 
except where there have been such damages 
sustained as would give the party a right to 

maintain an action on the case for the neglect of 

his official duty. State ex rel. Jones v. Briggs, 46 
N.C. 364 (1854). 

§ 35A-1239. Health and Human Services bond. 

The Secretary of the Department of Health and Human Services shall 

require or purchase individual or blanket bonds for all disinterested public 

agents appointed to be guardians, whether they serve as guardians of the 

estate, guardians of the person, or general guardians, or one blanket bond 

covering all agents, the bond or bonds to be conditioned upon faithful 

performance of their duties as guardians and made payable to the State. The 

premiums shall be paid by the State. (1987, c. 550, s. 1, 1997-443, s. 11A.17.) 

ARTICLE 8. 

Powers and Duties of Guardian of the Person. 

§ 35A-1240. Applicability of Article. 

This Article applies only to guardi 
guardians exercising authority as guar 

ans of the person, including general 

dian of the person. (1987, c. 550, s. 1.) 

§ 35A-1241. Powers and duties of guardian of the person. 

(a) To the extent that it is not inconsistent with the terms of any order of the 

clerk or any other court of competent jurisdiction, a guardian of the person has 

the following powers and duties: 
(1) The guardian of the person is entitled to custody of the person of the 

guardian’s ward and shall make provision for the ward’s care, comfort, 

and maintenance, and shall, as appropriate to the ward’s needs, 

arrange for the ward’s training, education, employment, rehabilita- 

tion or habilitation. The guardian of the person shall take reasonable 
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care of the ward’s clothing, furniture, vehicles, and other personal 
effects that are with the ward. 

(2) The guardian of the person may establish the ward’s place of abode 
within or without this State. In arranging for a place of abode, the 
guardian of the person shall give preference to places within this 
State over places not in this State if in-State and out-of-State places 
are substantially equivalent. The guardian also shall give preference 
to places that are not treatment facilities. If the only available and 
appropriate places of domicile are treatment facilities, the guardian 
shall give preference to community-based treatment facilities, such as 
group homes or nursing homes, over treatment facilities that are not 
community-based. 

(3) The guardian of the person may give any consent or approval that may 
be necessary to enable the ward to receive medical, legal, psycholog- 
ical, or other professional care, counsel, treatment, or service. The 
guardian shall not, however, consent to the sterilization of a mentally 
ill or mentally retarded ward unless the guardian obtains an order 
from the clerk in accordance with G.S. 35A-1245. The guardian of the 
person may give any other consent or approval on the ward’s behalf 
that may be required or in the ward’s best interest. The guardian may 
petition the clerk for the clerk’s concurrence in the consent or 
approval. 

(b) A guardian of the person is entitled to be reimbursed out of the ward’s 
estate for reasonable and proper expenditures incurred in the performance of 
his duties as guardian of the ward’s person. 

(c) A guardian of the person, if he has acted within the limits imposed on 
him by this Article or the order of appointment or both, shall not be liable for 
damages to the ward or the ward’s estate, merely by reason of the guardian’s: 

(1) Authorizing or giving any consent or approval necessary to enable the 
ward to receive legal, psychological, or other professional care, coun- 
sel, treatment, or service, in a situation where the damages result 
from the negligence or other acts of a third person; or 

(2) Authorizing medical treatment or surgery for his ward, if the guardian 
ag in good faith and was not negligent. (1987, c. 550, s. 1; 2003-13, 
s. 4. 

Effect of Amendments. — Session Laws have not been executed as of April 17, 2003, 
2003-13, s. 4, effective April 17, 2003, and rewrote (a)(3) and made minor gender neutral- 
applicable to all petitions for sterilization pend- _ ization changes in subsections (a)(1) and (a)(2). 
ing and orders authorizing sterilization that 

§ 35A-1242. Status reports for incompetent wards. 

(a) Any corporation or disinterested public agent that is guardian of the 
person for an incompetent person, within six months after being appointed, 
shall file an initial status report with the designated agency, if there is one, or 
with the clerk. Such guardian shall file a second status report with the 
designated agency or the clerk one year after being appointed, and subsequent 
reports annually thereafter. The clerk may order any other guardian of the 
person to file status reports. If a guardian required by this section to file a 
status report is employed by the designated agency, the guardian shall file any 
required status report with both the designated agency and the clerk. 

(b) Each status report shall be filed under the guardian’s oath or affirmation 
that the report is complete and accurate so far as he is informed and can 
determine. 

(c) Aclerk or designated agency that receives a status report shall not make 
the status report available to anyone other than the guardian, the ward, the 
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court, or State or local human resource agencies providing services to the ward. 

(1987, c. 550, s. 1.) 

§ 35A-1243. Duties of designated agency. 

(a) Within 30 days after it receives a status report, the designated agency 

shall certify to the clerk that it has reviewed the report and shall mail a copy 
of its certification to the guardian. 

(b) At the same time, the designated agency may: 
(1) Send its written comments on the report to the clerk, the guardian, or 

any other person who may have an interest in the ward’s welfare; 

(2) Notify the guardian that it is able to help the guardian in the 
performance of his duties; 

(3) Petition the clerk for an order requiring the guardian to perform the 

duties imposed on him by the clerk or this Article if it appears that the 
guardian is not performing those duties; 

(4) Petition the clerk for an order modifying the terms of the guardianship 

or the guardianship program or plan if it appears that such should be 

modified; 
(5) Petition the clerk for an order removing the guardian from his duties 

and appointing a successor guardian if it appears that the guardian 

should be removed for cause; 
(6) Petition the clerk for an adjudication of restoration to competency; or 

(7) Petition the clerk for any other appropriate orders. 

(c) If the designated agency files such a petition, it shall cause the petition 

to be signed and acknowledged by the officer, official, employee, or agent who 

has personal knowledge of the facts set forth in the petition, and it shall set 

forth all facts known to it that tend to support the relief sought by the petition. 

(d) The clerk shall take appropriate action upon the petition in accordance 

with other provisions or requirements of this Chapter. (1987, c. 550, s. 1.) 

§ 35A-1244. Procedure to compel status reports. 

If a guardian of the person fails to file a status report as required, or renders 

an unsatisfactory report, the clerk shall, on his own motion or the request of an 

interested party, promptly order the guardian to render a full and satisfactory 

report within 20 days after service of the order. If, after due service of the order, 

the guardian does not file such report, or obtain further time in which to file it, 

on or before the return day of the order, the clerk may remove him from office 

or may issue an order or notice to show cause for civil or criminal contempt as 

provided in Chapter 5A of the General Statutes. In such proceedings, the 

defaulting guardian may be held personally liable for the costs of the 

proceeding, including the costs of service of all notices or motions incidental 

thereto, or the amount of the costs of the proceeding may be deducted from any 

commissions due to the guardian of the person. Where a corporation or 

disinterested public agent is guardian of the person, the president or director 

or person or persons having charge of the guardianship for the corporation or 

agency, or the person to whom the duty of making status reports has been 

assigned by the corporation or agency, may be proceeded against as herein 

provided as if he or they were the guardian personally, provided, the corpora- 

tion or agency itself may also be fined and/or removed as guardian for such 

failure or omission. (1987, c. 550, s. 1.) 
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§ 35A-1245. Procedure to permit the sterilization of a 
mentally ill or a mentally retarded ward in the 
case of medical necessity. 

(a) A guardian of the person shall not consent to the sterilization of a 
mentally ill or mentally retarded ward unless an order from the clerk has been 
obtained in accordance with this section. 

(b) If a mentally ill or mentally retarded ward needs to undergo a medical 
procedure that would result in sterilization, the ward’s guardian shall petition 
the clerk for an order to permit the guardian to consent to the procedure. The 
petition shall contain the following: , 

(1) A sworn statement from a physician licensed in this State who has 
examined the ward that the proposed procedure is medically neces- 
sary and not for the sole purpose of sterilization or for the purpose of 
hygiene or convenience. 

(2) The name and address of the physician who will perform the proce- 
dure. 

(3) Asworn statement from a psychiatrist or psychologist licensed in this 
State who has examined the ward as to whether the mentally ill or 
mentally retarded ward is able to comprehend the nature of the 
proposed procedure and its consequences and provide an informed 
consent to the procedure. 

(4) Ifthe ward is able to comprehend the nature of the proposed procedure 
and its consequences, the sworn consent of the ward to the procedure. 

(c) Acopy of the petition shall be served on the ward personally. If the ward 
is unable to comprehend the nature of the proposed procedure and its 
consequences and is unable to provide an informed consent, the clerk shall 
appoint an attorney to represent the ward. 

(d) Should the ward or the ward’s attorney request a hearing, a hearing 
shall be held. Otherwise, the clerk may enter an order without the appearance 
of witnesses. If a hearing is held, the guardian and the ward may present 
evidence. 

(e) If the clerk finds the following, the clerk shall enter an order permitting 
the guardian to consent to the proposed procedure: 

(1) The ward is capable of comprehending the procedure and its conse- 
quences and has consented to the procedure, or the ward is unable to 
comprehend the procedure and its consequences. 

(2) The procedure is medically necessary and is not solely for the purpose 
of sterilization or for hygiene or convenience. 

(f) The guardian or the ward, the ward’s attorney, or any other interested 
party may appeal the clerk’s order to the superior court in accordance with G.S. 
1-301.2(e). (2008-138, s. 1(a).) 

Cross References. — As to procedure when For article discussing sterilization of re- 
surgical operations on prison inmates are nec- _tarded persons, see 60 N.C.L. Rev. 943 (1982). 
essary, see G.S. 148-22.2. For note, “In re Truesdell: North Carolina 

Editor’s Note. — Session Laws 2003-13, s. Adopts Two New and Conflicting Standards for 
9, made this section effective April 17,2003. and Sterilization of Mentally Retarded Persons, ” 
applicable. see 64 N.C.L. Rev. 1196 (1986). 
Legal Periodicals. — For note, “Legislative For article, “Sterilization of Mentally Re- Naiveté in Involuntary Sterilization Laws, ” see J : 12 Wake Forest L. Rev. 1064 (1976). tarded Persons: Reproductive Rights and Fam- 

For comment on In re Sterilization of Moore, Bo Ga teak in ae 
289 N.C. 95, 221 S.E.2d 307 (1976), see 8 N.C. 
Cent. L.J. 307 (1977). 
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CASE NOTES 

I. General Consideration. 

II. Hearings. 

I. GENERAL CONSIDERATION. 

Editor’s Note. — The cases cited below were 
decided under former Chapter 35, Article 7, 
G.S. 35-36 through 35-50, which was repealed 
by Session Laws 2003, c. 13, s. 1, effective April 

1752003. 
Legislative Classification Is Reasonable. 

— Considering the object of this Article (former 
Chapter 35, Article 7), which is to prevent the 
procreation of children by a mentally ill or 
retarded individual who probably would be 
unable to care for a child or children and who is 
likely to procreate a child or children who 
probably would have serious physical, mental 
or nervous diseases or deficiencies, the classifi- 
cation under this statute (former G.S. 35-36) is 
reasonable. In re Moore, 289 N.C. 95, 221 

S.E.2d 307 (1976). 
The legislative classification of mentally re- 

tarded persons is neither arbitrary nor capri- 
cious, but rests upon respectable medical 
knowledge and opinion that such persons are in 
fact different from the general population and 
may rationally be accorded different treatment 
for their benefit and the benefit of the public. 
North Carolina Ass’n for Retarded Children v. 
North Carolina, 420 F. Supp. 451 (M.D.N.C. 
1976). 

Article Not Unconstitutionally Vague or 
Arbitrary. — This section (former G.S. 35-36) 
and former G.S. 35-37 through 35-50, inclusive, 
provide a sufficient judicial standard and are 
not unconstitutionally vague or arbitrary. In re 
Moore, 289 N.C. 95, 221 S.E.2d 307 (1976). 
Not a Violation of Equal Protection. — 

Since the North Carolina law applies equally to 
all those named, this section (former G.S. 35- 
36) and former G.S. 35-37 through 35-50, inclu- 
sive, do not violate the equal protection clauses 
of the United States or North Carolina Consti- 
tutions. In re Moore, 289 N.C. 95, 221 S.E.2d 

307 (1976). 
This section (former G.S. 35-36) and former 

G.S. 35-37 do not violate the equal protection 
clauses of the United States or North Carolina 
Constitutions since they provide for the steril- 
ization of all mentally ill or retarded persons 
inside or outside an institution who meet the 
requirements of these statutes. In re Moore, 
289 N.C. 95, 221 S.E.2d 307 (1976). 

The legislative dual purpose — to prevent the 
birth of a defective child or the birth of a 
nondefective child that cannot be cared for by 
its parent — reflects a compelling state inter- 
est, and the classification rests upon a differ- 
ence having a fair and substantial relation to 

the object of the legislation and does not, there- 
fore, violate the equal protection clause of the 
U.S. Const., Amend. XIV. North Carolina Ass’n 
for Retarded Children v. North Carolina, 420 F. 
Supp. 451 (M.D.N.C. 1976). 
Compelling State Interest Involved. — 

State interests in the sterilization of mentally 
ill or retarded persons rise to the level of a 
compelling state interest. In re Moore, 289 N.C. 
95, 221 S.E.2d 307 (1976). 

All mentally retarded persons are sufficiently 
different from the general population to justify 
classification for some purposes without meet- 
ing the compelling governmental interest test. 
But the right to procreate is a fundamental one 
and under equal protection challenge steriliza- 
tion cannot be ordered short of demonstrating a 
compelling governmental interest. This Article 
(former Chapter 35, Article 7) is narrowly 
drawn to express only the legitimate state 
interest of preventing the birth of a defective 
child or the birth of a nondefective child that 
cannot be cared for by its parent, and so viewed, 
the state’s interest rises to the dignity of a 
compelling one. North Carolina Ass’n for Re- 
tarded Children v. North Carolina, 420 F. Supp. 
451 (M.D.N.C. 1976). 

Valid Exercise of Police Power. — The 
sterilization of mentally ill or retarded persons 
under the safeguards set out in this Article 
(former Chapter 35, Article 7) is a valid and 
reasonable exercise of the police power. In re 
Moore, 289 N.C. 95, 221 S.E.2d 307 (1976). 
Not Cruel and Unusual Punishment. — 

The contention that sterilization amounts to 
cruel and unusual punishment is without basis 
in law since the cruel and unusual punishment 
clause of the Constitution refers to those per- 
sons convicted of a crime, and sterilization 

under this section (former G.S. 35-36) is not a 
criminal proceeding. In re Moore, 289 N.C. 95, 
221 S.E.2d 307 (1976). 
Application of Statute by Courts. — 

Though the sterilization statutes have been 
determined to meet the tests of constitutional- 
ity, the absence of standards and statutory 
definitions requires that the courts construe 
and apply the statutory provisions to the evi- 
dence in each case so as to adequately protect 
the respondent’s fundamental rights. In re 
Johnson, 45 N.C. App. 649, 263 S.E.2d 805, 
cert. denied and appeal dismissed, 300 N.C. 
373, 267 S.E.2d 686 (1980). 
The object of this Article (former Chapter 

35, Article 7) is to prevent the procreation of 
children by a mentally ill or retarded individual 
who, because of physical, mental or nervous 
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disease or deficiency which is not likely to 
materially improve, would probably be unable 
to care for a child or children and who would 
likely, unless sterilized, procreate a child or 
children who probably would have serious 
physical, mental or nervous diseases or defi- 
ciencies. In re Moore, 289 N.C. 95, 221 S.E.2d 
307 (1976). 
Concerns of State in Authorizing Steril- 

ization. — The welfare of the parent and the 
future life and health of the unborn child are 
the chief concerns of the State in authorizing 
sterilization of individuals under certain cir- 
cumstances. In re Moore, 289 N.C. 95, 221 
S.E.2d 307 (1976). 
The right to procreate is not absolute 

but is vulnerable to a certain degree of state 
regulation. In re Moore, 289 N.C. 95, 221 
S.E.2d 307 (1976). 
The welfare of all citizens should take 

precedence over the rights of individuals to 
procreate. In re Moore, 289 N.C. 95, 221 S.E.2d 
307 (1976). 
Right to Prevent Procreation of Chil- 

dren Who Will Become State Burden. — 
The people of North Carolina have a right to 
prevent the procreation of children who will 
become a burden on the State. In re Moore, 289 
N.C. 95, 221 S.E.2d 307 (1976). 
Former Law Unconstitutional. — See 

Brewer v. Valk, 204 N.C. 186, 167 S.E. 638 
(1933). 

Section (former G.S. 35-39) Neither 
Overbroad Nor Vague. — This section 
(former G.S. 35-39) is not overly broad. Al- 
though it permits initiation of the sterilization 
procedure against any and all members of the 
class, it does not contemplate that all members 
of the class will be sterilized. Nor is the stan- 
dard of selection so vague that it cannot be 
comprehended and applied. North Carolina 
Ass’n for Retarded Children v. North Carolina, 
420 F. Supp. 451 (M.D.N.C. 1976). 
The legislative classification is itself 

narrowed as to impact so that only mentally 
retarded persons who are sexually active, and 
unwilling or incapable of controlling procre- 
ation by other contraceptive means, and who 
are found to be likely to procreate a defective 
child, or who would be unable because of the 
degree of retardation to be able to care for a 
child, may be sterilized. North Carolina Ass’n 
for Retarded Children v. North Carolina, 420 F. 
Supp. 451 (M.D.N.C. 1976). 
The purpose of the standards governing 

mentally ill or retarded persons is to pre- 
vent unnecessary and unwarranted abridg- 
ment of the respondent’s fundamental procre- 
ative rights while at the same time allowing the 
State to further its interests. In re Truesdell, 63 
N.C. App. 258, 304 S.E.2d 793 (1983), modified 
and aff’d, 313 N.C. 421, 329 S.E.2d 630 (1985). 
The statutory phrase “care for a child” is 
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not defined, but the courts in construing the 
phrase must find whether the evidence estab- 
lishes a minimum standard of care consistent 
with both State interest and fundamental pa- 
rental rights. The petitioner has the burden of 
proving at least probable inability to provide a 
reasonable domestic environment for the child. 
In re Truesdell, 63 N.C. App. 258, 304 S.E.2d 
793 (1983), modified and aff’d, 313 N.C. 421, 
329 S.E.2d 630 (1985). 
Findings Required. — In each case the 

trial court must carefully review the living 
conditions of the respondent to determine the 
substantial likelihood that he or she will volun- 
tarily, or otherwise, engage in sexual activity 
likely to cause impregnation. This will neces- 
sarily include an inquiry into the respondent’s 
home environment, daily schedule, social activ- 
ities, and the degree of supervision entailed in 
each aspect of this schedule. In re Truesdell, 63 
N.C. App. 258, 304 S.E.2d 793 (1983), modified 
and aff’d, 313 N.C. 421, 329 S.E.2d 630 (1985). 

For purposes of instituting sterilization pro- 
ceedings under this section (former G.S. 35-39), 
a determination that a proposed sterilization is 
in the respondent’s best interests must include 
a determination that the respondent is sexually 
active and that no temporary measure for birth 
control or contraception will adequately meet 
the respondent’s needs, in addition to the stat- 
utory grounds regarding defective offspring 
and parental unfitness. In re Truesdell, 63 N.C. 
App. 258, 304 S.E.2d 793 (1983), modified and 
aff'd, 313 N.C. 421, 329 S.E.2d 630 (1985). 

Before a sterilization can be ordered there 
must be a showing that the subject be shown to 
be likely to engage in sexual activity without 
utilizing contraceptive devices and is, there- 
fore, likely to become impregnated. In re 
Truesdell, 63 N.C. App. 258, 304 S.E.2d 793 
(1983), modified and aff’d, 313 N.C. 421, 329 
S.E.2d 630 (1985). 

Before the district court judge may enter an 
order requiring that the operation be per- 
formed, he must make the findings of fact 
required by this section, which amounts to a 
judicial determination that the allegations con- | 
tained in the petition are true. North Carolina 
Ass’n for Retarded Children v. North Carolina, 
420 F. Supp. 451 (M.D.N.C. 1976). 

This section (former G.S. 35-43) means that 
the judge must find that the subject is likely to 
engage in sexual activity without utilizing con- 
traceptive devices and is therefore likely to 
impregnate or become impregnated. North 
Carolina Ass’n for Retarded Children v. North 
Carolina, 420 F. Supp. 451 (M.D.N.C. 1976). 

The court must consider and make findings 
relative to the possibility that the respondent 
will experience trauma or psychological dam- 
age if she becomes pregnant or gives birth, and, 
conversely, the possibility of trauma or psycho- 
logical damage from the sterilization operation. 
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The latter consideration, of course, would also 
be applicable to a male candidate for steriliza- 
tion. In re Truesdell, 63 N.C. App. 258, 304 
S.E.2d 793 (1983). 

The petitioner must prove by clear, strong 
and convincing evidence that there is a sub- 
stantial likelihood that respondent will volun- 
tarily or otherwise engage in sexual activity 
likely to cause impregnation before the district 
court judge may enter an order and judgment 
authorizing a sterilization procedure. In re 
Truesdell, 313 N.C. 421, 329 S.E.2d 630 (1985). 

“Best Interest” Alone as Basis for Com- 
pulsory Sterilization. — Although subdivi- 
sion (1) (of former G.S. 35-39) provides that 
social services shall petition for sterilization if 
it would be in the “best interests” of the men- 
tally retarded individual, this language is not 
contained in former G.S. 35-43, the provision 
which specifically outlines the findings to be 
made by the trial judge. It is, therefore, doubt- 
ful whether compulsory sterilization can be 
ordered on the basis of undefined “best inter- 
ests” alone in view of the fundamental interest 
at stake. In re Truesdell, 63 N.C. App. 258, 304 

S.E.2d 793 (1983). 
Petitioner must establish by clear, 

strong and convincing evidence that re- 
spondent is unable or unwilling to control pro- 
creation by alternative, less drastic contracep- 
tive methods, including, but not limited to, 
supervision, education and training. In re 
Truesdell, 63 N.C. App. 258, 304 S.E.2d 793 
(1983), modified and aff’d, 3138 N.C. 421, 329 
S.E.2d 630 (1985). 

This Article (former Chapter 35, Article 
7) does not define sterilization or indicate 
which medical procedure is to be used when a 
sterilization is ordered. This section (former 
G.S. 35-39) suggests the existence of various 
alternative means of sterilization. The statutes 
are otherwise silent as to the procedures to be 
used. In re Truesdell, 63 N.C. App. 258, 304 
S.E.2d 793 (1983), modified and aff’d, 313 N.C. 
421, 329 S.E.2d 630 (1985). 

II. HEARINGS. 

Legislative Intent. — It is clear from the 
language of this section (former G.S. 35-43) 
that the General Assembly intended to provide 

- the mentally ill and defective with sufficient 
safeguards to prevent misuse of this potentially 
dangerous procedure. In re Moore, 289 N.C. 95, 
221 S.E.2d 307 (1976). 

The purpose of the standards governing men- 
tally ill or retarded persons is to prevent un- 
necessary and unwarranted abridgment of the 
respondent’s fundamental procreative rights 
while at the same time allowing the State to 
further its interests. In re Truesdell, 63 N.C. 
App. 258, 304 S.E.2d 793 (1983), modified and 
aff’d, 313 N.C. 421, 329 S.E.2d 630 (1985). 
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Sterilization may not be ordered if there 
is a less drastic means available. In re 
Truesdell, 63 N.C. App. 258, 304 S.E.2d 793 
(1983), modified and aff’d, 313 N.C. 421, 329 
S.E.2d 630 (1985). 
The statute does not limit unfitness to 

mental retardation. The term “physical, 
mental or nervous disease or deficiency” in- 
cludes qualities other than diminished intelli- 
gence, and the range of retardation can vary 
from mild to severe. In re Johnson, 45 N.C. App. 
649, 263 S.E.2d 805, cert. denied and appeal 
dismissed, 300 N.C. 373, 267 S.E.2d 686 (1980). 
A presumption of unfitness founded 

solely on retardation is unwarranted. In re 
Johnson, 45 N.C. App. 649, 263 S.E.2d 805, 
cert. denied and appeal dismissed, 300 N.C. 
373, 267 S.E.2d 686 (1980). 
Emergency Situations. — Under former 

G.S. 35-49, in life-threatening or emergency 
situations where sterilization is medically nec- 
essary, a petition could be granted absent a 
showing of the factors required by this section. 
In re Truesdell, 313 N.C. 421, 329 S.E.2d 630 
(1985). 
The burden on the petitioner to show 

personality defects or traits of unfitness 
apart from retardation increases as the retar- 
dation ranges from severe to mild. In re 
Johnson, 45 N.C. App. 649, 263 S.E.2d 805, 
cert. denied and appeal dismissed, 300 N.C. 
373, 267 S.E.2d 686 (1980). 

Inability to Provide Child a Reasonable 
Environment Must Be Shown. — The peti- 
tioner has the burden of proving at least prob- 
able inability to provide a reasonable domestic 
environment for the child. In re Johnson, 45 
N.C. App. 649, 263 S.E.2d 805, cert. denied and 
appeal dismissed, 300 N.C. 373, 267 S.E.2d 686 

(1980). 
Evidence Must Establish Compelling 

State Interest. — The absence of statutory 
guidance for determining what constitutes 
proper care of a child and a person’s inability to 
provide that care places on the courts the 
burden of requiring that the evidence estab- 
lishes conclusively a compelling state interest 
before the fundamental right of procreation can 
be infringed. In re Johnson, 45 N.C. App. 649, 
263 S.E.2d 805, cert. denied and appeal dis- 
missed, 300 N.C. 373, 267 S.E.2d 686 (1980). 
Relevant Evidence. — In an involuntary 

sterilization proceeding based on the ground 
that respondent because of mental deficiency 
would probably be unfit to care for a child, 
evidence concerning respondent’s morals, sex- 
ual activity, and attitude toward birth control 
and her statements to a psychiatrist that in her 
youth she would get impatient and angry with 
children left in her care by her parents were 
relevant on the issues of fitness and care and 
whether respondent’s condition was likely to 
improve materially. In re Johnson, 45 N.C. App. 
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644, 263 S.E.2d 822 (1980). 
There is no statutory or constitutional 

authority for considering menstrual prob- 
lems with respect to involuntary sterilization. 
The State’s compelling interest is in the preven- 
tion of conception, not in the problems respon- 
dent’s menstruation may pose for her, and 
certainly not in the problem it poses for her 
caretaker. Rather, the inquiry must focus on 
which method or surgical procedure for steril- 
ization poses the least health risk and the least 
intrusion into respondent’s bodily integrity. In 
re Truesdell, 63 N.C. App. 258, 304 S.E.2d 793 
(1983), modified and aff’d, 313 N.C. 421, 329 

S.E.2d 630 (1985). 
No constitutional mandate requires the 

State to obtain a medical expert on behalf of 
an indigent respondent. In re Moore, 289 N.C. 
95, 221 S.E.2d 307 (1976). 
The right of cross-examination is specif- 

ically provided by this section (former G.S. 
35-43). In re Moore, 289 N.C. 95, 221 S.E.2d 

307 (1976). 
Only Requirement Is Written Objection 

to Sterilization. — In order to assure the 
right of cross-examination under this section 
(former G.S. 35-43), the only requirement is 
that the respondent, his guardian, attorney or 
other interested party object in writing to the 
sterilization. In re Moore, 289 N.C. 95, 221 
S.E.2d 307 (1976). 
Such Requirement Is Not Unduly Bur- 

densome. — Since respondent is represented 
at every stage of the proceeding, the require- 
ment that respondent, his guardian, attorney 
or other interested party object in writing to the 
sterilization is not unduly burdensome. In re 
Moore, 289 N.C. 95, 221 S.E.2d 307 (1976). 
Burden and Standard of Proof. — Al- 

though this section (former G.S. 35-43) does not 
specify the burden of proof that the petitioner 
must meet before the order authorizing the 
sterilization can be entered, in keeping with the 
intent of the General Assembly that the rights 
of the individual must be fully protected, the 
evidence must be clear, strong and convincing 
before such an order may be entered. In re 
Moore, 289 N.C. 95, 221 S.E.2d 307 (1976). 

This section (former G.S. 35-43) means that 
before an order of sterilization can be entered, 
there must be findings from evidence that is 
clear, strong and convincing that the subject is 
likely to engage in sexual activity without us- 
ing contraceptive devices and that either a 
defective child is likely to be born or a child 
born that cannot be cared for by its parent. 
North Carolina Ass’n for Retarded Children v. 
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North Carolina, 420 F. Supp. 451 (M.D.N.C. 
1976). 
The petitioner must establish by clear, strong 

and convincing evidence that respondent is 
unable or unwilling to control procreation by 
alternative, less drastic contraceptive methods, 
including, but not limited to, supervision, edu- 
cation and training. In re Truesdell, 63 N.C. 
App. 258, 304 S.E.2d 793 (1983), modified and 
aff’d, 313 N.C. 421, 329 S.E.2d 630 (1985). 

The petitioner who seeks sterilization pursu- 
ant to this section (former G.S. 35-43) must 
satisfy the standards listed by the Court of 
Appeals in its opinion in North Carolina Ass’n 
for Retarded Children v. North Carolina, 420 F. 
Supp. 451 (M.D.N.C. 1976). In addition, the 
trial judge, in his discretion, may consider 
certain other factors that he considers to be 
reflective of the best interests of the respondent 
in any particular circumstance. In re Truesdell, 
313 N.C. 421, 329 S.E.2d 630 (1985). 
Instruction on Standard of Proof. — 

Where the judge in his charge in effect equated 
proof by clear, strong and convincing evidence 
and proof by the greater weight of the evidence, 
the instruction was error. In re Johnson, 36 
N.C. App. 133, 248 S.E.2d 386 (1978). 

The judge should not attempt to define the 
term “clear, strong and convincing” in his 
charge. Whether the evidence is clear, strong 
and convincing is for the jury to resolve. In re 
Johnson, 36 N.C. App. 133, 248 S.E.2d 386 
(1978). 

Prejudicial Comment on Effect of Steril- 
ization Laws. — An explanation by the judge 
in his charge of the necessity and effect of laws 
authorizing sterilization could only result in 
prejudice to the respondent. It is very likely 
that it led the jury to believe that the judge felt 
it should answer the issue in favor of petitioner. 
In re Johnson, 36 N.C. App. 133, 243 S.E.2d 386 
(1978). 

Prejudicial Comment on Procreation of 
Mentally Defective Child. — Where there 
was no allegation and no evidence to support a 
finding on the second ground, the likelihood of 
procreating a mentally defective child, but the 
judge, nevertheless, repeatedly gave instruc- | 
tions on that part of the statute and included in 
his final mandate an instruction that the jury 
answer the issue in favor of petitioner if it 
found that respondent would be likely, unless 
sterilized, to procreate a child who would prob- 
ably have serious mental, physical, or nervous 
disease or deficiency, the instruction was erro- 
neous and prejudicial to respondent. In re 
Johnson, 36 N.C. App. 133, 243 S.E.2d 386 
(1978). 

§§ 35A-1246 through 35A-1249: Reserved for future codification pur- 
poses. 

168 



$35A-1250 ART. 9. POWERS, DUTIES. §35A-1251 

ARTICLE 9. 

Powers and Duties of Guardian of the Estate. 

§ 35A-1250. Applicability of Article. 

(a) This Article applies only to guardians of the estate, including general 
guardians exercising authority as guardian of the estate. A guardian of the 
estate or general guardian shall have all the powers and duties under this 
Article unless those are inconsistent with the clerk’s order appointing a 
guardian, in which case the clerk’s order shall prevail. 

(b) Nothing contained in this Article shall be construed as authorizing any 
departure from the express terms or limitations set forth in any court order 
creating or limiting the guardian’s powers and duties. (1987, c. 550, s. 1.) 

§ 35A-1251. Guardian’s powers in administering incompe- 
tent ward’s estate. 

In the case of an incompetent ward, a general guardian or guardian of the 

estate has the power to perform in a reasonable and prudent manner every act 

that a reasonable and prudent person would perform incident to the collection, 

preservation, management, and use of the ward’s estate to accomplish the 

desired result of administering the ward’s estate legally and in the ward’s best 
interest, including but not limited to the following specific powers: 

(1) To take possession, for the ward’s use, of all the ward’s estate, as 

defined in G.S. 35A-1202(5). 
(2) To receive assets due the ward from any source. 
(3) To maintain any appropriate action or proceeding to recover posses- 

sion of any of the ward’s property, to determine the title thereto, or to 
recover damages for any injury done to any of the ward’s property; 
also, to compromise, adjust, arbitrate, sue on or defend, abandon, or 
otherwise deal with and settle any other claims in favor of or against 
the ward. 

(4) To complete performance of contracts entered into by the ward that 
continue as obligations of the ward or his estate, or to refuse to 
complete the contracts, as the guardian determines to be in the ward’s 

best interests, taking into account any cause of action that might be 
maintained against the ward for failure to complete the contract. 

(5) To abandon or relinquish all rights in any property when, in the 

guardian’s opinion, acting reasonably and in good faith, it is valueless, 

or is so encumbered or is otherwise in a condition that it is of no 
benefit or value to the ward or his estate. 

(5a) To renounce any interest in property as provided in Chapter 31B of 
the General Statutes, or as otherwise allowed by law. 

(6) To vote shares of stock or other securities in person or by general or 

limited proxy, and to pay sums chargeable or accruing against or on 
account of securities owned by the ward. 

(7) To insure the ward’s assets against damage or loss, at the expense of 

the ward’s estate. 
(8) To pay the ward’s debts and obligations that were incurred prior to the 

date of adjudication of incompetence or appointment of a guardian 

when the debt or obligation was incurred for necessary living ex- 

penses or taxes; or when the debt or obligation involves a specific lien 

on real or personal property, if the ward has an equity in the property 

on which there is a specific lien; or when the guardian is convinced 
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that payment of the debt or obligation is in the best interest of the 
ward or his estate. 

(9) To renew the ward’s obligations for the payment of money. The 
guardian’s execution of any obligation for the payment of money 
pursuant to this subsection shall not be held or construed to be 
binding on the guardian personally. 

(10) To pay taxes, assessments, and other expenses incident to the 
collection, care, administration, and protection of the ward’s estate. 

(11) To sell or exercise stock subscription or conversion rights; consent, 
directly or through a committee or other agent, to the reorganization, 
consolidation, merger, dissolution, or liquidation of a corporation or 
other business enterprise. : 

(12) To expend estate income on the ward’s behalf and to petition the court 
for prior approval of expenditures from estate principal. 

(13) To pay from the ward’s estate necessary expenses of administering 
the ward’s estate. 

(14) To employ persons, including attorneys, auditors, investment advi- 
sors, appraisers, or agents to advise or assist him in the performance 
of his duties as guardian. 

(15) To continue any business or venture or farming operation in which 
the ward was engaged, where that continuation is reasonably neces- 
sary or desirable to preserve the value, including goodwill, of the 
ward’s interest in the business. 

(16) To acquire and retain every kind of property and every kind of 
investment, including specifically, but without in any way limiting the 
generality of the foregoing, bonds, debentures, and other corporate or 
governmental obligations; stocks, preferred or common; real estate 
mortgages; shares in building and loan associations or savings and 
loan associations; annual premium or single premium life, endow- 
ment, or annuity contracts; and securities of any management type 
investment company or investment trust registered under the Federal 
Investment Company Act of 1940, as from time to time amended. 

(17)a. Without a court order to lease any of the ward’s real estate for a 
term of not more than three years, or to sell, lease or exchange 
any of the ward’s personal property including securities, provided 
that the aggregate value of all items of the ward’s tangible 
personal property sold without court order over the duration of 
the estate shall not exceed one thousand five hundred dollars 
($1,500). When any item of the ward’s tangible personal property 
has a value which when increased by the value of all other 
tangible personal property previously sold in the estate without a 
court order would exceed one thousand five hundred dollars 
($1,500), a guardian may sell the item only as provided in 
subdivision (17)b. 

b. A guardian who is required by subdivision (17)a to do so shall, and 
any other guardian who so desires may, by motion in the cause, 
request the court to issue him an order to lease any of the ward’s 
real estate or to sell any item or items of the ward’s personal 
property. Notice of the motion and of the date, time and place of 
a hearing thereon shall be served, as provided in G.S. 1A-1, Rule 
5, Rules of Civil Procedure, upon all parties of record and upon 
any other persons the clerk may direct, and the court may issue 
the order after conducting a hearing and upon any conditions that 
the court may require; provided that: 
1. Asale, lease, or exchange under this subdivision may not be 

subject to Article 29A of Chapter 1 of the General Statutes 
unless the order so requires; and 
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2. The power granted in this subdivision shall not affect the 
power of the guardian to petition the court for prior approval 
of expenditures from estate principal under subdivision (12) 
of this section. 

(18) To foreclose, as an incident to the collection of any bond, note or other 
obligation, any mortgage, deed or trust, or other lien securing the 
bond, note or other obligation, and to bid in the property at a 
foreclosure sale, or to acquire the property deed from the mortgagor or 
obligor without foreclosure; and to retain the property so bid in or 
taken over without foreclosure. 

(19) To borrow money for any periods of time and upon the terms and 
conditions as to rates, maturities, renewals, and security as the 
guardian shall deem advisable, including the power of a corporate 
guardian to borrow from its own banking department, for the purpose 
of paying debts, taxes, and other claims against the ward, and to 
mortgage, pledge, or otherwise encumber that portion of the ward’s 
estate as may be required to secure the loan or loans; provided, in 
respect to the borrowing of money on the security of the ward’s real 
property, Subchapter III of this Chapter is controlling. 

(20) To execute and deliver all instruments that will accomplish or 
facilitate the exercise of the powers vested in the guardian. 

(21) To expend estate income for the support, maintenance, and education 
of the ward’s minor children, spouse, and dependents, and to petition 
the court for prior approval of expenditures from estate principal for 
these purposes; provided, the clerk, in the original order appointing 
the guardian or a subsequent order, may require that the expendi- 
tures from estate income also be approved in advance. In determining 
whether and in what amount to make or approve these expenditures, 
the guardian or clerk shall take into account the ward’s legal obliga- 
tions to his minor children, spouse, and dependents; the sufficiency of 
the ward’s estate to meet the ward’s needs; the needs and resources of 
the ward’s minor children, spouse, and dependents; and the ward’s 
conduct or expressed wishes, prior to becoming incompetent, in regard 
to the support of these persons. 

(22) To transfer to the spouse of the ward those amounts authorized for 
transfer to the spouse pursuant to 42 United States Code § 1396r-5. 

(23) To create a trust for the benefit of the ward pursuant to 42 United 
States Code § 1396p(d)(4), provided that all amounts remaining in 
the trust upon the death of the ward, other than those amounts which 
si be paid to a state government, are to be paid to the estate of the 
ward. 

(24) To petition the court for prior approval of transfers of assets of the 
ward to a revocable trust executed by the ward prior to the ward being 
declared incompetent, provided that the ward executed a paper- 
writing with all the formalities required by the laws of North Carolina 
for the execution of a valid will prior to the ward being declared 
incompetent and that will directs that the assets that are being 

transferred to the trust are to be distributed to the trust at the ward’s 

death or the revocable trust has the same dispositive provisions as the 

ward’s will or provides that the assets in the trust are to be distributed 

to the ward’s estate upon the death of the ward. The guardian may at 

any time withdraw any assets (or the proceeds of the sale of any 

assets) transferred by the guardian to the trust upon 30 days’ written 

notice to the trustee of the trust; provided, however, no assets which 
have been distributed or otherwise disposed of by the trustee (before 
the notice is received by the trustee) in accordance with the terms of 
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the trust can be so withdrawn. (1987, c. 550, s. 1; 1989, c. 473, ss. 3, 
13; 1995, c. 235, ss. 6, 8; 1999-270, s. 9.) 

Cross References. — As to criminal liabil- 
ity of guardian for embezzlement of funds, see 
G.S. 14-90. As to power of guardians to lend 
portions of estates of wards, and compound 
interest on obligations due to guardians, see 
G.S. 24-4. As to investment and deposit of funds 
generally, see G.S. 36A-1 et seq. As to personal 
liability of guardian for stock held for ward, see 

G.S. 53-40. As to authority to invest in bonds 
guaranteed by United States, see G.S. 53-44; in 
mortgages of federal housing administration, 
etc., see G.S. 53-45; in federal farm loans, see 
G.S. 53-60. As to corporation treating guardian 
as holder of record of shares, see G.S. 55-7-24. 
As to income taxes, see G.S. 105-154. 

CASE NOTES 

Editor’s Note. — Most of the cases cited 
below were decided under former G.S. 33-20 
and prior law. 
Guardian Is Under Fiduciary Obligation 

to Manage Estate Reasonably and Pru- 
dently. — The guardian is always under a 
fiduciary obligation to manage the estate rea- 
sonably, prudently, and in the ward’s best inter- 
est, and in all cases, the guardian’s manage- 
ment of the estate will eventually be subject to 
judicial scrutiny. Cline v. Teich, 92 N.C. App. 
257, 374 S.E.2d 462 (1988). 
Guardian Must Preserve Estate and En- 

force Ward’s Rights. — It is the duty of the 
guardian to preserve the estate of the ward and 
to take practicable action to enforce the ward’s 
rights against others. Kuykendall v. Proctor, 
270 N.C. 510, 155 S.E.2d 293 (1967). 
He Must Diligently Collect Obligation 

Owing Ward. — It is the duty of a guardian of 
the estate of an incompetent person to exercise 

due diligence in the collection of an obligation 
owing to the ward. The guardian is liable to the 
ward’s estate for any loss to it by his failure to 
do so. Kuykendall v. Proctor, 270 N.C. 510, 155 
S.E.2d 293 (1967). 
Including Damages for Wrongs Done 

Ward. — It is the duty of the guardian of the 
estate of an incompetent to collect, insofar as 
practicable, all moneys due the ward, including 
damages for wrongs done to the ward which are 
known to the guardian. Kuykendall v. Proctor, 
270 N.C. 510, 155 S.E.2d 293 (1967); State ex 
rel. Duckett v. Pettee, 50 N.C. App. 119, 273 
S.E.2d 317 (1980). 
He Is Liable for All He Ought to Have 

Received. — A guardian is liable not only for 
what he receives, but for all he ought to have 
received of his ward’s estate. Kuykendall v. 
Proctor, 270 N.C. 510, 155 S.E.2d 293 (1967). 
A guardian is liable for what he ought to 

receive, as well as for what he does receive; and 
if he ought to receive a certain amount of money 
and does not, but takes something else, his own 
bond for instance, in the place of money, he and 
his sureties are liable. State ex rel. Avent v. 
Womack, 72 N.C. 397 (1875). 

Where a guardian carelessly and without 
deliberation accepts for his wards from an in- 
solvent debtor an amount less than they are 
entitled to receive from a fund, he is liable to 
the wards for what he failed to collect. Culp v. 
Stanford, 112 N.C. 664, 16 S.E. 761 (1893), 
distinguishing Luton v. Wilcox, 83 N.C. 20 
(1880). 
By Exercise of Diligence and Good 

Faith. — A guardian is responsible, not only for 
what he receives, but for all he might have 
received by the exercise of ordinary diligence 
and the highest degree of good faith. State ex 
rel. Armfield v. Brown, 73 N.C. 81 (1875). 

But He Need Not Resort to Extraordi- 
nary Remedies. — Guardians are not respon- 
sible for losses to their wards attributable to 
their not having resorted to new and extraordi- 
nary remedies, the force and effect of which are 
doubtful. White v. Robinson, 64 N.C. 698 
(1870). 
A guardian in managing his ward’s es- 

tate must act in good faith and with that 
care and judgment that a man of ordinary 
prudence exercises in his own affairs. Luton v. 
Wilcox, 83 N.C. 20 (1880). 
Guardian Is Empowered to Make Expen- 

ditures Without Prior Court Approval Ex- 
cept When Property Mortgaged or Sold. — 
In most cases, a guardian is empowered under 
Chapter 35A to make expenditures from an — 
incompetent ward’s estate without prior court 
approval; prior approval of expenditures is nec- 
essary only when the incompetent’s property is 
to be mortgaged or sold, or when the expendi- 
tures will be made from estate principal. Cline 
v. Teich, 92 N.C. App. 257, 374 S.E.2d 462 
(1988). 
Accepting Unsecured Note. — A guardian 

who accepts an unsecured note in payment of a 
debt due his ward is guilty of laches, and is 
liable to his ward for the amount of such note. 
Covington v. Leak, 65 N.C. 594 (1871). 
Where a guardian accepts from an ad- 

ministrator a smaller sum than the wards’ 
share in the estate, the wards may, at their 
option, sue the guardian or the administrator 
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for the deficiency. Alexander v. Alexander, 120 
N.C. 472, 27 S.E. 121 (1897). 

Failure to Sue before Insolvency of 
Debtor. — Where a guardian negligently fails 
to sue on note due his ward’s estate until the 
parties thereto are insolvent, he is liable for his 
negligence. Coggins v. Flythe, 113 N.C. 102, 18 
S.E. 96 (1893). 
Where a guardian waited six months after 

the principal in a note held by him as guardian 
died insolvent before he sued the surety, who 
also became insolvent before the suit was 
brought, the guardian having an opportunity 
all the time of knowing the true condition of the 
obligors, it was held that by his laches he made 
himself responsible for the loss of the debt. 
Williamson v. Williams, 59 N.C. 62 (1860), 
distinguishing Deberry v. Ivey, 55 N.C. 370 
(1856); Davis v. Marcum, 57 N.C. 189 (1858). 

Failure to Collect Note during Civil War. 
— A guardian, who acted in good faith and was 
not guilty of culpable negligence, was held not 
to be responsible for omitting to collect a note 
during the Civil War, when it appeared that 
both of the two obligors were solvent during the 
war, and were made insolvent by its results. 
Love v. Logan, 69 N.C. 70 (1873). 
The guardian can select the forum, un- 

der former section, as there is no statute to the 
contrary. Lawson v. Langley, 211 N.C. 526, 191 
S.E. 229 (1937). 
No Authority to Bring Divorce Action. — 

Nowhere in former Chapter 33 or Chapter 35 is 
there express statutory authority for the gen- 
eral guardian of an incompetent to bring an 
action for divorce. Freeman v. Freeman, 34 N.C. 
App. 301, 237 S.E.2d 857 (1977). 

An. action for divorce based upon one 
year’s separation cannot be maintained by 
a general guardian on behalf of an incompetent. 
Freeman v. Freeman, 34 N.C. App. 301, 237 
S.E.2d 857 (1977). 
An action for divorce based upon one 

year’s separation is not a necessary action 
within former G.S. 33-20. Freeman v. Freeman, 
34 N.C. App. 301, 237 S.E.2d 857 (1977). 
Payment of funds to guardian under 

War Risk Insurance Act vests title in the 
ward and operates to discharge the obligation 
of the United States. Hence, the deposit of the 

_ funds in a bank duly appointed guardian, and 
which later became insolvent, does not entitle 
the surety on the guardianship bond to a pref- 
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erence for the amount of the deposit. In re 
Home Sav. Bank, 204 N.C. 454, 168 S.E. 688 
(1933). 
As to exchange of security for debt due 

ward, see Christman v. Wright, 38 N.C. 549 

(1845). 
As to compromise of claim for personal 

injury to ward, see Bunch v. Foreman Blades 
Lumber Co., 174 N.C. 8, 93 S.E. 374 (1917). 
As to statute of limitations upon discov- 

ery of fraud, see Johnson v. Pilot Life Ins. Co., 

217 N.C. 139, 7 S.E.2d 475, 128 A.L.R. 1375 

(1940). 
Settlement of Ward’s Partnership Inter- 

est upon Incorporation. — Court had juris- 
diction under former G.S. 33-20 to determine 
guardian’s petition relative to acceptance of 
settlement of ward’s interest in partnership 
under contemplated organization of corpora- 
tion to take over assets of partnership, since 
matter involved was not a sale, lease or mort- 
gage of ward’s property cognizable under 
former G.S. 35-10 and 35-11. In re Edwards, 

243 N.C. 70, 89 S.E.2d 746 (1955). 
The clerk properly denied petitioner’s 

request for leave to disclaim her incompe- 
tents’ interests in an estate where no evi- 
dence in the record indicated that either of the 
incompetents would, if mentally competent, 
disclaim her inheritance under the will in favor 
of the other legatees (although the sisters of one 
of the incompetents had disclaimed their inher- 
itances in favor of their children so as to avoid 
estate taxes) and where the petitioner had a 
personal, albeit indirect, stake in the dis- 
claimer; additionally, such a disclaimer would 
also create an artificial need for public assis- 
tance. Currin v. Johnson, 140 N.C. App. 767, 
538 S.E.2d 626, 2000 N.C. App. LEXIS 1256 
(2000). 
Conclusion of Law. — The court committed 

reversible error in allowing a assistant clerk to 
testify in the embezzlement and perjury case 
against an attorney regarding the legality of 
his actions in handling decedent’s estate, since 
that was the fundamental question the jury 
had to answer. State v. Linney, 138 N.C. App. 
169, 531 S.E.2d 245, 2000 N.C. App. LEXIS 538 

(2000). 
Cited in Payne ex rel. Rabil v. State, Dep’t of 

Human Resources, 126 N.C. App. 672, 486 
S.E.2d 469 (1997). 

§ 35A-1252. Guardian’s powers in administering minor 
ward’s estate. 

In the case of a minor ward, a general guardian or guardian of the estate has 
the power to perform in a reasonable and prudent manner every act that a 
reasonable and prudent person would perform incident to the collection, 
preservation, management, and use of the ward’s estate to accomplish the 
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desired result of administering the ward’s estate legally and in the ward’s best 

interest, including but not limited to the following specific powers: 

(1) To take possession, for the ward’s use, of all the ward’s estate, as 

defined in G.S. 35A-1202(5). 
(2) To receive assets due the ward from any source. 
(3) To maintain any appropriate action or proceeding to obtain support to 

which the ward is legally entitled, to recover possession of any of the 

ward’s property, to determine the title thereto, or to recover damages 

for any injury done to any of the ward’s property; also, to compromise, 

adjust, arbitrate, sue on or defend, abandon, or otherwise deal with 

and settle any other claims in favor of or against the ward.. 

(4) To abandon or relinquish all rights in any property when, in the 

guardian’s opinion, acting reasonably and in good faith, it is valueless, 

or is so encumbered or is otherwise in such condition that it is of no ~ 
benefit or value to the ward or his estate. 

(4a) To renounce any interest in property as provided in Chapter 31B of 
the General Statutes, or as otherwise allowed by law. 

(5) To vote shares of stock or other securities in person or by general or 
limited proxy, and to pay sums chargeable or accruing against or on 
account of securities owned by the ward. 

(6) To insure the ward’s assets against damage or loss, at the expense of 
the ward’s estate. 

(7) To pay taxes, assessments, and other expenses incident to the collec- 
tion, care, administration, and protection of the ward’s estate. 

(8) To sell or exercise stock subscription or conversion rights; consent, 
directly or through a committee or other agent, to the reorganization, 
consolidation, merger, dissolution, or liquidation of a corporation or 
other business enterprise. 

(9) To expend estate income on the ward’s behalf and to petition the court 
for prior approval of expenditures from estate principal; provided, 
neither the existence of the estate nor the guardian’s authority to 
make expenditures therefrom shall be construed as affecting the legal 
duty that a parent or other person may have to support and provide 
for the ward. 

(10) To pay from the ward’s estate necessary expenses of administering 
the ward’s estate. 

(11) To employ persons, including attorneys, auditors, investment advi- 
sors, appraisers, or agents to advise or assist him in the performance 
of his duties as guardian. 

(12) To continue any business or venture or farming operation in which 
the ward was engaged, where such continuation is reasonably neces- 
sary or desirable to preserve the value, including goodwill, of the 
ward’s interest in such business. 

(13) To acquire and retain every kind of property and every kind of 
investment, including specifically, but without in any way limiting the 
generality of the foregoing bonds, debentures, and other corporate or 
governmental obligations; stocks, preferred or common; real estate 
mortgages; shares in building and loan associations or savings and 
loan association; annual premium or single premium life, endowment, 
or annuity contracts; and securities of any management type invest- 
ment company or investment trust registered under the Federal 
Investment Company Act of 1940, as from time to time amended. 

(14)a. Without a court order to lease any of the ward’s real estate for a 
term of not more than three years, or to sell, lease or exchange 
any of the ward’s personal property including securities, provided 
that the aggregate value of all items of the ward’s tangible 
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personal property sold without court order over the duration of 
the estate shall not exceed one thousand five hundred dollars 
($1,500). When any item of the ward’s tangible personal property 
has a value which when increased by the value of all other 
tangible personal property previously sold in the estate without a 
court order would exceed one thousand five hundred dollars 
($1,500), a guardian may sell the item only as provided in 
subdivision (14)b. 

b. A guardian who is required by subdivision (14)a te do so shall, and 
any other guardian who so desires may, by motion in the cause, 
request the court to issue him an order to lease any of the ward’s 
real estate or to sell any item or items of the ward’s personal 
property. Notice of the motion and of the date, time and place of 
a hearing thereon shall be served, as provided in G.S. 1A-1, Rule 
5, Rules of Civil Procedure, upon all parties of record and upon 
such other persons as the clerk may direct, and the court may 
issue the order after hearing and upon such conditions as the 
court may require; provided that: 
1. A sale, lease, or exchange under this subdivision may not be 

subject to Article 29A of Chapter 1 of the General Statutes 
unless the order so requires; and 

2. The power granted in this subdivision shall not affect the 
power of the guardian to petition the court for prior approval 
of expenditures from estate principal under subdivision (9) of 
this section. 

(15) To foreclose, as an incident to the collection of any bond, note or other 
obligation, any mortgage, deed of trust, or other lien securing such 
bond, note or other obligation, and to bid in the property at such 
foreclosure sale, or to acquire the property by deed from the mortgagor 
or obligor without foreclosure; and to retain the property so bid in or 
taken over without foreclosure. 

(16) To borrow money for such periods of time and upon such terms and 
conditions as to rates, maturities, renewals, and security as the 
guardian shall deem advisable, including the power of a corporate 
guardian to borrow from its own banking department, for the purpose 
of paying debts, taxes, and other claims against the ward, and to 
mortgage, pledge, or otherwise encumber such portion of the ward’s 
estate as may be required to secure such loan or loans; provided, in 
respect to the borrowing of money on the security of the ward’s real 
property, Subchapter III of this Chapter is controlling. 

(17) To execute and deliver all instruments that will accomplish or 
facilitate the exercise of the powers vested in the guardian. (1987, c. 
550, s. 1; 1989, c. 473, s. 4; 1995, c. 235, s. 7.) 

Cross References. — As to criminal liabil- 
_ ity of guardian for embezzlement of funds, see 
G.S. 14-90. As to power of guardians to lend 
portions of estates of wards, and compound 
interest on obligations due to guardians, see 
G.S. 24-4. As to investment and deposit of funds 
generally, see G.S. 36A-1 et seq. As to personal 
liability of guardian for stock held for ward, see 

G.S. 53-40. As to authority to invest in bonds 
guaranteed by United States, see G.S. 53-44; in 
mortgages of federal housing administration, 
etc., see G.S. 53-45; in federal farm loans, see 
G.S. 53-60. As to corporation treating guardian 
as holder of record of shares, see G.S. 55-7-24. 
As to income taxes, see G.S. 105-154. As to 
payment of taxes, see G.S. 105-207. 

CASE NOTES 

Editor’s Note. — The cases cited below were 

decided under former G.S. 33-20 and prior law. 

Guardian Must Preserve Estate and En- 

force Ward’s Rights. — It is the duty of the 
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guardian to preserve the estate of the ward and 
to take practicable action to enforce the ward’s 
rights against others. Kuykendall v. Proctor, 
270 N.C. 510, 155 S.E.2d 293 (1967). 
He Must Diligently Collect Obligation 

Owing Ward. — It is the duty of a guardian of 
the estate of an incompetent person to exercise 

due diligence in the collection of an obligation 
owing to the ward. The guardian is liable to the 
ward’s estate for any loss to it by his failure to 
do so. Kuykendall v. Proctor, 270 N.C. 510, 155 
S.E.2d 293 (1967). 
Including Damages for Wrongs Done 

Ward. — It is the duty of the guardian of the 
estate of an incompetent to collect, insofar as 
practicable, all moneys due the ward, including 
damages for wrongs done to the ward which are 
known to the guardian. Kuykendall v. Proctor, 
270 N.C. 510, 155 S.E.2d 293 (1967); State ex 
rel. Duckett v. Pettee, 50 N.C. App. 119, 273 
S.E.2d 317 (1980). 
He Is Liable for All He Ought to Have 

Received. — A guardian is liable not only for 
what he receives, but for all he ought to have 
received of his ward’s estate. Kuykendall v. 
Proctor, 270 N.C. 510, 155 S.E.2d 293 (1967). 
A guardian is liable for what he ought to 

receive, as well as for what he does receive; and 
if he ought to receive a certain amount of money 
and does not, but takes something else, his own 
bond for instance, in the place of money, he and 
his sureties are liable. State ex rel. Avent v. 
Womack, 72 N.C. 397 (1875). 
Where a guardian carelessly and without 

deliberation accepts for his wards from an in- 
solvent debtor an amount less than they are 
entitled to receive from a fund, he is liable to 
the wards for what he failed to collect. Culp v. 
Stanford, 112 N.C. 664, 16 S.E. 761 (1893), 
distinguishing Luton v. Wilcox, 83 N.C. 20 
(1880). 
By Exercise of Diligence and Good 

Faith. — A guardian is responsible, not only for 
what he receives, but for all he might have 
received by the exercise of ordinary diligence 
and the highest degree of good faith. State ex 
rel. Armfield v. Brown, 73 N.C. 81 (1875). 

But He Need Not Resort to Extraordi- 
nary Remedies. — Guardians are not respon- 
sible for losses to their wards attributable to 
their not having resorted to new and extraordi- 
nary remedies, the force and effect of which are 
doubtful. White v. Robinson, 64 N.C. 698 

(1870). 
A guardian in managing his ward’s es- 

tate must act in good faith and with that 
care and judgment that a man of ordinary 
prudence exercises in his own affairs. Luton v. 
Wilcox, 83 N.C. 20 (1880). 
Accepting Unsecured Note. — A guardian 

who accepts an unsecured note in payment of a 
debt due his ward is guilty of laches, and is 
liable to his ward for the amount of such note. 
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Covington v. Leak, 65 N.C. 594 (1871). 
Where a guardian accepts from an ad- 

ministrator a smaller sum than the wards’ 
share in the estate, the wards may, at their 
option, sue the guardian or the administrator 
for the deficiency. Alexander v. Alexander, 120 
NOT ai 2927 oe let leon), 

Failure to Sue before Insolvency of 
Debtor. — Where a guardian negligently fails 
to sue on note due his ward’s estate until the 
parties thereto are insolvent, he is liable for his 
negligence. Coggins v. Flythe, 113 N.C. 102, 18 
S.E. 96 (1893). 
Where a guardian waited six months after 

the principal in a note held by him as guardian 
died insolvent before he sued the surety, who ~ 
also became insolvent before the suit was 
brought, the guardian having an opportunity 
all the time of knowing the true condition of the 
obligors, it was held that by his laches he made 
himself responsible for the loss of the debt. 
Williamson v. Williams, 59 N.C. 62 (1860), 
distinguishing Deberry v. Ivey, 55 N.C. 370 
(1856); Davis v. Marcum, 57 N.C. 189 (1858). 

Failure to Collect Note during Civil War. 
— A guardian, who acted in good faith and was 
not guilty of culpable negligence, was held not 
to the responsible for omitting to collect a note 
during the Civil War, when it appeared that 
both of the two obligors were solvent during the 
war, and were made insolvent by its results. 
Love v. Logan, 69 N.C. 70 (1873). 
The guardian can select the forum, un- 

der former section, as there is no statute to the 
contrary. Lawson v. Langley, 211 N.C. 526, 191 
S.E. 229 (1937). 
Payment of funds to guardian under 

War Risk Insurance Act vests title in the 
ward and operates to discharge the obligation 
of the United States. Hence, the deposit of the 
funds in a bank duly appointed guardian, and 
which later became insolvent, does not entitle 
the surety on the guardianship bond to a pref- 
erence for the amount of the deposit. In re 
Home Sav. Bank, 204 N.C. 454, 168 S.E. 688 

(1933). 
As to exchange of security for debt due 

ward, see Christman v. Wright, 38 N.C. 549 
(1845). 
As to compromise of claim for personal 

injury to ward, see Bunch v. Foreman Blades 
Lumber Co., 174 N.C. 8, 93 S.E. 374 (1917). 
As to statute of limitations upon discov- 

ery of fraud, see Johnson v. Pilot Life Ins. Co., 
217 N.C. 139, 7 S.E.2d 475, 128 A.L:R. 1375 
(1940). 
Settlement of Ward’s Partnership Inter- 

est upon Incorporation. — Court had juris- 
diction under former G.S. 33-20 to determine 
guardian’s petition relative to acceptance of 
settlement of ward’s interest in partnership 
under contemplated organization of corpora- 
tion to take over assets of partnership, since 
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matter involved was not a sale, lease or mort- former G.S. 35-10 and 35-11. In re Edwards, 
gage of ward’s property cognizable under 243 N.C. 70, 89 S.E.2d 746 (1955). 

§ 35A-1253. Specific duties of guardian of estate. 

In addition to any other duties imposed by law or by order of the clerk, a 
ibe guardian or guardian of the estate shall have the following specific 
uties: 

(1) To take possession, for the ward’s use, of all his estate. 
(2) To diligently endeavor to collect, by all lawful means, all bonds, notes, 

obligations, or moneys due his ward. 
(3) To pay income taxes, property taxes, or other taxes or assessments 

owed by the ward, out of the ward’s estate, as required by law. If any 
guardian allows his ward’s lands to be sold for nonpayment of taxes or 
assessments, he shall be liable to his ward for the full value thereof. 

(4) To observe the standard of judgment and care under the circumstances 
then prevailing that an ordinarily prudent person of discretion and 
intelligence, who is a fiduciary of the property of others, would observe 
as such fiduciary in acquiring, investing, reinvesting, exchanging, 
retaining, selling, and managing the ward’s property. If the guardian 
has special skills or is named as guardian on the basis of representa- 
tions of special skills or expertise, to use those skills. 

(5) To obey all lawful orders of the court pertaining to the guardianship 
and to comply with the accounting requirements of this Subchapter. 

Nothing in this section shall be construed as broadening the powers granted 
in G.S. 35A-1251 or G.S. 35A-1252. (1987, c. 550, s. 1.) 

§8§ 35A-1254 through 35A-1259: Reserved for future codification pur- 
poses. 

ARTICLE 10. 

Returns and Accounting. 

§ 35A-1260. Applicability. 

This Article applies only to general guardians and guardians of the estate. 
(1987, c. 550, s. 1.) 

§ 35A-1261. Inventory or account within three months. 

Every guardian, within three months after his appointment, shall file with 
the clerk an inventory or account, upon oath, of the estate of his ward; but the 
clerk may extend such time not exceeding six months, for good cause shown. 
(1987, c. 550, s. 1; 1989, c. 473, s. 26.) 

CASE NOTES 

Editor’s Note. — The case cited below was _ subject to the orders of the clerk by whom he 
decided under former law. was appointed and to whom he is required by 
Guardian Subject to Orders of Clerk by former sections to account. Read v. Turner, 200 

Whom Appointed. — In the administration of N.C. 773, 158 S.E. 475 (1931). 
the estate of an incompetent, the guardian is 

he 
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§ 35A-1262. Procedure to compel inventory or account. 

(a) In cases of default to file the inventory or account required by G.S. 
35A-1261, the clerk must issue an order requiring the guardian to file the 
inventory or account within the time specified in the order, or to show cause 
why he should not be removed from office or held in civil contempt, or both. If 
after due service of the order, the guardian does not, within the time specified 
in the order, file such inventory or account, or obtain further time to file the 
same, the clerk may remove him from office, hold him in civil contempt as 
provided in Article 2 of Chapter 5A, or both. 

(b) The guardian shall be personally liable for the costs of any proceeding 
incident to his failure to file the inventory or account required by G.S. 
35A-1261. Such costs shall be taxed against him by the clerk and may be 
collected by deduction from any commissions that may be found due the | 
guardian upon final settlement of the estate. (1987, c. 550, s. 1; 1989, c. 473, s. 
AT bed 

§ 35A-1263: Repealed by Session Laws 1989, c. 473, s. 28. 

§ 35A-1263.1. Supplemental inventory. 

Whenever any property not included in the original inventory report 
becomes known to the guardian or whenever the guardian learns that the 
valuation or description of any property or interest therein indicated in the 
original inventory is erroneous or misleading, he shall prepare and file with 
the clerk a supplementary inventory in the same manner as prescribed for the 
original inventory. The clerk shall record the supplemental inventory with the 
original inventory. A guardian who fails to file a supplementary inventory as 
required by this section shall be subject to the enforcement provisions of G.S. 
35A-1262. (1989, c. 473, s. 29.) 

§ 35A-1264. Annual accounts. 

Every guardian shall, within 30 days after the expiration of one year from 
the date of his qualification or appointment, and annually, so long as any of the 
estate remains in his control, file in the office of the clerk an inventory and 
account, under oath, of the amount of property received by him, or invested by 
him, and the manner and nature of such investment, and his receipts and 
disbursements for the past year in the form of debit and credit. The guardian 
shall produce vouchers for all payments or verified proof for all payments in 
lieu of vouchers. The clerk may examine on oath such accounting party, or any - 
other person, concerning the receipts, disbursements or any other matter 
relating to the estate; and having carefully revised and audited such account, 
if he approve the same, he must endorse his approval thereon, which shall be 
deemed prima facie evidence of correctness. (1987, c. 550, s. 1.) 

Cross References. — As to clerk’s power to As to vouchers being evidence of disbursement, 
audit the account of guardian, see G.S. 7A-103. see G.S. 28A-21-5. 

CASE NOTES 

Editor’s Note. — The cases cited below were receipts and payments. And when not only an 
decided under former law. account, but payment or settlement is in- 

Definition of “Account”. — An “account” is tended, additional words are used to express 
used in former section in the sense of a state- that idea. State v. Dunn, 134 N.C. 663, 46 S.E. 
ment in writing of debits and credits, or of 949 (1904). 
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Ward Can Demand Annual Statement. — 
Award is entitled to demand of her guardian an 
annual statement of the manner and nature of 
his investments of her estate. Moore v. Askew, 
85 N.C. 199 (1881). 
What to Be Set Out. — It is the duty of a 

guardian in making his annual returns to set 
out the manner in which he has invested the 
ward’s estate, and the nature of the securities 
which he holds as guardian. State ex rel. 
Collins v. Gooch, 97 N.C. 186, 1 S.E. 653 (1887). 
The annual account of a guardian is 

competent evidence against him, and pre- 
sumptive evidence against his sureties. Loftin 
v. Cobb, 126 N.C. 58, 35 S.E. 230 (1900). 

Of Good Faith. — No higher evidence can 
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guardian than perfect candor, full information, 
and minute, detailed accounts. Moore v. Askew, 
85 N.C. 199 (1881). 

And Is Prima Facie Correct When Ac- 
cepted by the Court. — The ex parte settle- 
ment made by a guardian with the court having 
jurisdiction of such matters, is, when accepted 

by the court, prima facie correct, and while not 
conclusive upon creditors or next of kin, and 
strict proof and specific assignment of errors 
are not required as in actions to surcharge a 
stated account, nevertheless the burden is on 
the party attacking such settlement to estab- 
lish, by a preponderance of testimony, its incor- 
rectness. State ex rel. Turner v. Turner, 104 

N.C. 566, 10 S.E. 606 (1889). 
be offered of that good faith required of a 

OPINIONS OF ATTORNEY GENERAL 

Is to Ward’s Distributee Rather Than 

Ward’s Administrator. — Honorable Lanie 
M. Hayes, Clerk of Superior Court, Warren 
County, 40 N.C.A.G. 32 (1969). 

Editor’s Note. — The opinion cited below 
was issued under former G.S. 33-39. 
Disapproval of Guardian’s Final Ac- 

count Where Distribution of Ward’s Estate 

§ 35A-1265. Procedure to compel accounting. 

(a) If any guardian omits to account, as directed in G.S. 35A-1264, or 
renders an insufficient and unsatisfactory account, the clerk shall forthwith 
order such guardian to render a full and satisfactory account, as required by 
law, within 20 days after service of the order. Upon return of the order, duly 
served, if the guardian fails to appear or refuses to exhibit such account, the 
clerk may issue an attachment against him for contempt and commit him until 
he exhibits such account, and may likewise remove him from office. In all 
proceedings hereunder the defaulting guardian will be liable personally for the 
costs of the said proceedings, including the costs of service of all notices or 
writs incidental to, or thereby acquiring, and also including reasonable 
attorney fees and expenses incurred by a successor guardian or other person in 
bringing any such proceeding, or other proceedings deemed reasonable and 
necessary to discover or obtain possession of assets of the ward in the 
possession of the defaulting guardian or which the defaulting guardian should 
have discovered or which the defaulting guardian should have turned over to 
the successor guardian. The amount of the costs and attorney fees and 
expenses of such proceeding may be deducted from any commissions which 
may be found due said guardian on settlement of the estate. 

(b) Where a corporation is guardian, the president, cashier, trust officer or 
_the person or persons having charge of the particular estate for the corpora- 
tion, or the person to whom the duty of making reports of said estate has been 
assigned by the officers or directors of the corporation, may be proceeded 
against and committed to jail as herein provided as if he or they were the 
guardian or guardians personally: Provided, it is found as a fact that the 
failure or omission to file such account or to obey the order of the court in 
reference thereto is willful on the part of the officer charged therewith: 
Provided further, the corporation itself may be fined and/or removed as such 
guardian for such failure or omission. (1987, c. 550, s. 1; 1989, c. 473, s. 16.) 
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CASE NOTES 

Editor’s Note. — The case cited below was 

decided under former law. 

Sanderson v. Sanderson, 79 N.C. 369 (1878); In 
re Dixon, 156 N.C. 26, 72 S.E. 71 (1911). 

Removal for Failure to Account. — See 

§ 35A-1266. Final account and discharge of guardian. 

Within 60 days after a guardianship is terminated under G.S. 35A-1295, the 

guardian shall file a final account for the period from the end of the period of 

his most recent annual account to the date of that event. If the clerk, after 

review of the guardian’s account, approves the account, the clerk shall enter an 

order discharging the guardian from further liability. (1987, c. 550, s. 1; 1989, 

ed 73esT 324 

Cross References. — As to accounting for 
compound interest in final settlement, see G.S. 

24-4. As to necessity for payment of taxes before 
final accounting, see G.S. 105-240. 

CASE NOTES 

Editor’s Note. — The cases cited below were 
decided under former law. 
Former section is not intended to be- 

stow upon the guardian the ward’s mon- 
eys and properties for six months (now 60 
days) after he becomes of age, nor to deprive 
him of the right to bring an action to recover 
them during the period, but simply means that 
the guardian is presumed to have settled with 
his ward within such six months (now 60 days), 
and after its lapse the clerk can call on the 
guardian to file his final account, with the 
receipts of the ward, in full settlement, to 
complete the record in his office, for the section 
states that such return shall be “audited and 
recorded.” Self v. Shugart, 135 N.C. 185, 47 S.E. 
484 (1904). 

Jurisdiction. — The clerk of the superior 
court has jurisdiction of settlements between 
guardian and ward, and, of course, between the 
guardian and the ward’s personal representa- 
tive. McNeill v. Hodges, 105 N.C. 52, 11 S.E. 
265 (1890); McLean v. Breece, 113 N.C. 390, 18 

S.E. 694 (1893). 
“Audit” Construed. — When the former 

section directs that the clerk shall “audit” the 
account, it implies that he shall pursue the 
usual course which has been found to be just 
and convenient in such cases. Rowland v. Th- 
ompson, 64 N.C. 714 (1870). 
Action Barred 10 Years after Ward 

Comes of Age. — Ten years after the ward 
comes of age bars an action by him against his 
guardian for settlement. Dunn v. Beaman, 126 
N.C. 766, 36 S.E. 172, petition to rehear dis- 
missed, 127 N.C. 578, 38 S.E. 1006 (1900). 
When Action Barred as to Sureties. — An 

action for breach of the guardianship bond 
based upon former section is barred as to the 

sureties after three years from the date the 
guardian should have made payment, and the 
fact that the guardian continued to pay the 
ward interest on the amount due the ward for 
several years after the ward’s majority does not 
affect the running of the statute as to the 
sureties. State ex rel. Finn v. Fountain, 205 
N.C. 217, 171 S.E. 85 (1933). See Copley v. 
Scarlett, 214 N.C. 31, 197 S.E. 623 (1938). 
Judgment Is an Estoppel. — The clerk of 

the superior court, having jurisdiction of pro- 
ceedings against a guardian for a settlement, a 
judgment rendered therein is an estoppel to an 
action in the superior court between the same 
parties and upon the same question, and can- 
not be attacked collaterally, but can be im- 
peached for fraud only by a direct proceeding 
for that purpose. Donnelly v. Wilcox, 113 N.C. 
408, 18 S.E. 339 (1893). 

Distributees May Have Accounting. — 
The express trust existing between the guard- 
ian and ward terminates at death of the latter, 
and the ward’s distributees may have letters of 
administration taken out and call for an ac- 
counting. Lowder v. Hathcock, 150 N.C. 438, 64 

S.E. 194 (1909). 
Effect of Wrongful Settlement. — Where a 

guardian surrendered his office in March to one 
whom he supposed to be his legal successor and 
made a settlement with him, though he was not 
regularly appointed guardian until December 
following, but in the meantime acted as such in 
good faith, it was held that the management of 
the fund from March to December must be 
treated as an exercise of an agency of the 
former guardian, whose bond is responsible for 
any loss resulting therefrom. Jennings v. 
Copeland, 90 N.C. 572 (1884). 
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OPINIONS OF ATTORNEY GENERAL 

Editor’s Note. — The opinions cited below 
were issued under former G.S. 33-41. 
Disapproval of Guardian’s Final Ac- 

count Where Distribution of Ward’s Estate 
Is to Ward’s Distributee Rather Than to 
Ward’s Administrator. — See opinion of the 

Attorney General to Honorable Lanie M. 
Hayes, Clerk of Superior Court, Warren 
County, 40 N.C.A.G. 32 (1969). 
Coming of Age Occurs at Age 18. — See 

opinion of Attorney General to Mr. Fred P. 
Parker, Jr., 41 N.C.A.G. 450 (1971). 

§ 35A-1267. Expenses and disbursements credited to 
guardian. 

Every guardian may charge in his annual account all reasonable disburse- 
ments and expenses; and if it appear that he has really and bona fide disbursed 
more in one year than the profits of the ward’s estate, for his education and 
maintenance, the guardian shall be allowed and paid for the same out of the 
profits of the estate in any other year; but such disbursements must, in all 
cases, be suitable to the degree and circumstances of the estate of the ward. 
Piaf c.o00); s. 1.) 

Cross References. — As to expense of bond 
being lawful expense, see G.S. 58-73-35. 

CASE NOTES 

Editor’s Note. — The cases cited below were 
decided under former law. 
A guardian should be charged with what 

he receives and credited with what he 
pays out, when it does not appear that he 
collected anything prematurely or kept on hand 
any unreasonable sum. Freeman v. Wilson, 74 
N.C. 368 (1876). 

Credit for Paying Debts Due. — When the 
guardian in good faith pays debts that ought to 
be paid, and by so doing the ward’s estate 
suffers no prejudice, he will be allowed credit 
for disbursements of assets in his hands in such 
respects. Adams v. Thomas, 83 N.C. 521 (1880); 
McLean v. Breece, 113 N.C. 390, 18 S.E. 694 

(1893). 
Disbursement Where Ward Deceased 

and Only Child Is of Age. — Where, in the 
settlement of the guardian’s account, the ward 
is dead and his only child is of age, and it 
appears that the guardian, in good faith, paid 
debts without prejudice to the estate, the dis- 
_bursement would be allowed. McLean v. Breece, 
113 N.C. 390, 18 S.E. 694 (1893). 
Exceeding Income of Estate. — In paying 

the accounts of a guardian, he cannot, except 
under rare circumstances, be allowed disburse- 
ments beyond the income of his ward. Caffey v. 
McMichael, 64 N.C. 507 (1870); Johnston v. 
Haynes, 68 N.C. 514 (1873). 
A guardian will not be permitted to use more 

than the accruing profits of his ward’s estate in 
the maintenance and education of the ward, 
except with the sanction of the court, or in 
extreme cases of urgent necessity. Tharington 

v. Tharington, 99 N.C. 118, 5 S.E. 414 (1888). 
Same — Clerk May Allow Credit. — The 

clerk of the superior court may allow a guard- 
ian credit for money necessarily expended in 
the education of the ward, though the amount 
exceeded the income and was made without the 
permission of the clerk. Duffy v. Williams, 133 
N.C. 195, 45 S.E. 548 (1903). 
Same — Setting Ward Up in Business. — 

A guardian who advances money for his ward 
over and above the income of his estate, in 
order to set him up in business, or for other 
purposes, without applying to the court for 
leave, is not entitled to charge the ward with it. 
Shaw v. Coble, 63 N.C. 377 (1869). 
Father as Guardian May Not Charge 

Children for Education. — A father, or his 
trustee, in settling his accounts as guardian for 
his children, has no right to charge the children 
with the amount expended for their education. 
Walker v. Crowder, 37 N.C. 478 (1843). 
Nor for Child’s Maintenance without 

Court Approval. — A father, though he be the 
guardian of his minor child’s estate, is not 
ordinarily permitted to charge for its mainte- 
nance, and, if able, he is himself bound to 
maintain his child; if not so, he must, before 
applying any of his ward’s income to that end, 
procure the sanction of the proper court. Burke 
v. Turner, 85 N.C. 500 (1881). 
May Not Charge for Board and Other 

Necessaries. — Where a stepfather becomes 
guardian to his stepchild, he is not entitled to 
charge for board and other necessaries fur- 
nished to his ward antecedently to his appoint- 
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ment as guardian; the infant being incompe- 
tent to contract therefor. Barnes v. Ward, 45 

N.C. 93 (1852). 
Payments to Mother for Board of Wards 

after Majority. — A guardian is not charge- 
able with moneys paid to the mother of his 
wards for their board after their arrival at full 
age, no objection being urged against the pro- 
priety or justness of the claim, or of the price 
paid. McNeill v. Hodges, 83 N.C. 504 (1880). 
Counsel Fees. — A guardian should be 

allowed reasonable attorneys’ fees paid in good 
faith. Burke v. Turner, 85 N.C. 500 (1881). 

The employment of counsel for legal advice 
and assistance in connection with the adminis- 
tration of the wards’ estate is a proper expense 
to be charged in the guardian’s account, if in 
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reasonable amount, and for the benefit of the 
wards. Maryland Cas. Co. v. Lawing, 225 N.C. 
103, 33 S.E.2d 609 (1945). 

Fees paid by a guardian to the counsel for 
services rendered in obtaining an unfair settle- 
ment with the ward, and in aiding the guardian 
to cover up the fraud, cannot be allowed the 
latter in his settlement. Johnston v. Haynes, 68 
N.C. 509 (1873). 
Where the interests of the guardian and 

wards are antagonistic and the services ren- 
dered by the attorney are in the interest of the 
former rather than the latter the obligation to 
pay therefor is the individual lability of the 
guardian. Maryland Cas. Co. v. Lawing, 225 
N.C. 103, 33 S.E.2d 609 (1945), citing Lightner 
v. Boone, 221 N.C. 78, 19 S.E.2d 144 (1942). 

§ 35A-1268. Guardian to exhibit investments and bank 
statements. 

At the time the accounts required by this Article and other provisions of law 
are filed, the clerk shall require the guardian to exhibit to the court all 
investments and bank statements showing cash balance, and the clerk shall 
certify on the original account that an examination was made of all invest- 
ments and the cash balance, and that the same are correctly stated in the 
account: Provided, such examination may be made by the clerk in the county 
in which such guardian resides or the county in which such securities are 
located and, when the guardian is a duly authorized bank or trust company, 
such examination may be made by the clerk in the county in which such bank 
or trust company has its principal office or in which such securities are located; 
the certificate of the clerk of such county shall be accepted by the clerk of any 
county in which such guardian is required to file an account; provided that 
banks organized under the laws of North Carolina or the acts of Congress, 
engaged in doing a trust and fiduciary business in this State, when acting as 
guardian or in other fiduciary capacity, shall be exempt from the requirements 
of this section, when a certificate executed by a trust examiner employed by a 
governmental unit, by a bank’s internal auditors who are responsible only to 
the bank’s board of directors or by an independent certified public accountant 
who is responsible only to the bank’s board of directors is exhibited to the clerk 
and when said certificate shows that the securities have been examined within 
one year and that the securities were held at the time of the examination by 
the fiduciary or by a clearing corporation for the fiduciary and that the person - 
making such certification has no reason to believe said securities are not still 
so held. Nothing herein contained shall be construed to abridge the inherent 
right of the clerk to require the production of securities, should he desire to do 
80. U1987> 0 550"s!) 71) 

§ 35A-1269. Commissions. 

_ The clerk shall allow commissions to the guardian for his time and trouble 
in the management of the ward’s estate, in the same manner and under the 
same rules and restrictions as allowances are made to executors, administra- 
tors and collectors under the provisions of G.S. 28A-23-3 and G.S. 28A-238-4. 
(1987, c. 550, s. 1; 1989, c. 473, s. 21.) 
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CASE NOTES 

Editor’s Note. — The cases cited below were 
decided under former law. 
Commissions are only a compensation 

to the guardian for his time and trouble in 
managing his ward’s estate. Walton v. Erwin, 
36 N.C. 136 (1840). 
And the time spent in the management 

of his ward’s estate may be considered in 
fixing his commissions, but cannot be sepa- 
rately charged. Shutt v. Carloss, 36 N.C. 232 

(1840). 
Guardian is entitled to commissions, al- 

though he omitted to keep and render 
regular accounts, where no imputation is 
cast upon his integrity by reason of the neglect. 
McNeill v. Hodges, 83 N.C. 504 (1880). 
But where he is grossly negligent, it is 

otherwise. Topping v. Windley, 99 N.C. 4, 5 
S.E. 14 (1888). 
Payments to Guardian’s Firm. — A guard- 

ian is entitled to commissions on payments 
made for his ward for goods bought of a firm of 
which the guardian was a member. Williamson 
v. Williams, 59 N.C. 62 (1860). 
When Ward Boards with Guardian. — A 

guardian is not entitled to commissions on 
charges for board while the ward lived with the 
guardian’s family. Williamson v. Williams, 59 
N.C. 62 (1860). 

Securities Delivered at Majority. — Com- 
missions should be allowed a guardian on the 
amount of the notes and other securities for 
debt delivered to the ward upon the termina- 
tion of the guardianship. Whitford v. Foy, 65 
N.C. 265 (1871). 
Disbursement after Ward’s Majority. — A 

guardian is not entitled to commissions upon 
any disbursement made after his ward arrives 
at full age. McNeill v. Hodges, 83 N.C. 504 

(1880). 
Bank as Administrator and Guardian of 

Distributee. — Where a bank, acting as ad- 
ministrator and as guardian for one of the 
distributees, pays over to itself as guardian the 
distributive share of its ward, such amount is 
cash received by it as guardian, and it is enti- 
tled by law to commissions thereon. Rose v. 
Bank of Wadesboro, 217 N.C. 600, 9 S.E.2d 2 

(1940). 
Using Ward’s Money in Own Business. — 

A guardian will be allowed commissions, al- 
though he uses his ward’s money in his busi- 
ness, if he makes regular returns, so as to show 

at all times what amount is due his ward. Carr 
v. Askew, 94 N.C. 194 (1886), distinguishing 
Burke v. Turner, 85 N.C. 500 (1881). See Fisher 
v. Brown, 135 N.C. 198, 47 S.E. 398 (1904). 
Same — Gross Negligence. — A guardian 

is not entitled to commissions on money col- 
lected and used by him in his own business 
where he was guilty of gross negligence in not 
making his returns. Burke v. Turner, 85 N.C. 
500 (1881). 
Rate of Commission. — Reasonable com- 

missions will always be allowed to a guardian 
unless in cases of fraud or very culpable negli- 
gence. The rate will depend upon a variety of 
circumstances, such as the amount of the es- 

tate, the trouble in managing it, whether fees 
have been paid to counsel for assisting him in 
the management, the last of which will lessen 
it. Whitford v. Foy, 65 N.C. 265 (1871). 
Same — Two and One-Half Percent. — 

Two and one-half percent was ample commis- 
sion to a guardian receiving most of the ward’s 
property, without litigation or difficulty, in the 
shape of notes payable to himself, which he 
retained six years collecting but little interest, 
when he voluntarily resigned and delivered the 
notes to his successor. Walton v. Erwin, 36 N.C. 

136 (1840). 
Same — Five Percent. — Five percent was 

not an unreasonable allowance to a guardian as 
commissions on his receipts and disburse- 
ments, when these were numerous, and ex- 
tended over a period of 14 years. Covington v. 
Leak, 65 N.C. 594 (1871). 
Commission of the highest percentage 

allowed by statute, will be allowed to a 
guardian only in a case of the greatest merit, as 
where his duties have been troublesome and of 
long continuance. Walton v. Erwin, 36 N.C. 136 

(1840). 
Referee’s Decision Usually Adopted. — 

The amount of allowance of commissions to a 
guardian by a referee is usually adopted by the 
court, unless it is shown to be excessive. 
Johnston v. Haynes, 68 N.C. 514 (1873); 
Whitford v. Foy, 71 N.C. 527 (1874). 
Appellate Review of Referee’s Finding. 

— An appellate court will not review the find- 
ing of a referee as to the commissions allowed a 
guardian, unless such commissions are shown 
to be grossly erroneous. Whitford v. Foy, 71 N.C. 
527 (1874). 
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ARTICLE 11. 

Public Guardians. 

§ 35A-1270. Appointment; term; oath. 

There may be in every county a public guardian, to be appointed by the clerk 
for a term of eight years. The public guardian shall take and subscribe an oath 
or affirmation faithfully and honestly to discharge the duties imposed upon 
him; the oath or affirmation so taken and subscribed shall be filed in the office 
of the clerk. (1987, c. 550, s. 1.) 

§ 35A-1271. Bond of public guardian; increasing bond. 

The public guardian shall enter into bond with three or more sureties, 
approved by the clerk in the penal sum of six thousand dollars ($6,000), 
payable to the State of North Carolina, conditioned faithfully to perform the 
duties of his office and obey all lawful orders of the superior or other courts 
touching said guardianship of all wards, money or estate that may come into 
his hands. Whenever the aggregate value of the real and personal estate 
belonging to his several wards exceeds one-half the bond herein required the 
clerk shall require him to enlarge his bond in amount so as to cover at least 
double the aggregate amount under his control as guardian. (1987, c. 550, s. 1.) 

§ 35A-1272. Powers, duties, liabilities, compensation. 

The powers and duties of said public guardian shall be the same as other 
guardians, and he shall be subject to the same liabilities as other guardians 
under the existing laws, and shall receive the same compensation as other 
guardians. (1987, c. 550, s. 1.) 

§ 35A-1273. When letters issue to public guardian. 

The public guardian shall apply for and obtain letters of guardianship in the 
following cases: 

(1) When a period of six months has elapsed from the discovery of any 
property belonging to any minor or incompetent person without 
guardian. 

(2) When any person entitled to letters of guardianship shall request in 
writing the clerk to issue letters to the public guardian; but it is lawful 
and the duty of the clerk to revoke said letters of guardianship at any 
time after issuing the same upon application in writing by any person 
entitled to qualify as guardian, setting forth a sufficient cause for such 
revocation. (1987, c. 550, s. 1.) 

§§ 35A-1274 through 35A-1279: Reserved for future codification pur- 
poses. 
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ARTICLE 12. 

Nonresident Ward Having Property in State. 

§ 35A-1280. Appointment of ancillary guardian. 

(a) A clerk may appoint an ancillary guardian whenever it appears by 
petition or application and due proof to the satisfaction of the clerk that: 

(1) There is in the county of the clerk’s jurisdiction real or personal 
property in which a nonresident of the State of North Carolina has an 
ownership or other interest; and 

(2) The nonresident is incompetent or is a minor and a guardian of the 
estate or general guardian, or a comparable fiduciary, has been 
appointed and is still serving for the nonresident in the state of his or 
her residence; and 

(3) That the nonresident ward has no guardian in the State of North 
Carolina. 

(b) Except as otherwise ordered by the clerk or provided herein, an ancillary 
guardian shall have all the powers, duties, and responsibilities with respect to 
the nonresident ward’s estate in the State of North Carolina as guardians 
otherwise appointed have. An ancillary guardian shall annually make an 
accounting to the court in this State and remit to the guardian in the state of 
the ward’s residence any net rents of the real estate or any proceeds of sale. 

(c) A certified or exemplified copy of letters of appointment or other official 
record of a court of record appointing a guardian for a nonresident in the state 
of his residence shall be conclusive proof of the fact of the ward’s minority or 

incompetence and of the appointment of the guardian in the state of the ward’s 
residence; provided, that the letters of appointment or other record shall show 
that the guardianship is still in effect in the state of the ward’s residence and 
that the ward’s incompetence or minority still exists. 

(d) Upon the appointment of an ancillary guardian under this Article, the 
clerk shall notify the appropriate court in the county of the ward’s residence 

and the guardian in the state of the ward’s residence. (1987, c. 550, s. 1.) 

§ 35A-1281. Removal of ward’s personalty from State. 

(a) For purposes of this section, the term “personal estate” means: 
(1) Personal property; 
(2) Personal property substituted for realty by decree of court; 
(3) Any money arising from the sale of real estate, whether the same be in 

the hands of any guardian residing in this State; or in the hands of 

any executor, administrator, or other person holding for the ward; or, 
if not being adversely held and claimed, not in the lawful possession 
or control of any person. 

(b) Where any ward residing in another state or territory, or in the District 

of Columbia, or Canada, or other foreign country, is entitled to any personal 

estate in this State, the ward’s guardian or trustee duly appointed at the place 

where such ward resides, or, in the event no guardian or trustee has been 

appointed, the court or officer of the court authorized by the laws of such place 

to receive moneys belonging to any ward when no guardian or trustee has been 

appointed, may apply to have such estate removed to the residence of the ward 

by petition filed before the clerk in the county in which the property or some 

portion thereof is situated. Such petition shall be proceeded with as in other 

cases of special proceedings. 
(c) The petitioner must show to the court a copy of his appointment as a 

guardian or trustee and bond duly authenticated, and must prove to the court 
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that the bond is sufficient, in the ability of the sureties as well as in amount, 

to secure all the estate of the ward wherever situated: Provided, that in all 

cases where a banking institution, resident and doing business in a foreign 
state, is a guardian or trustee of any person and is not required to execute a 

bond to qualify as guardian or trustee under the laws of the state in which such 
guardian or trustee qualified and was appointed, and no sureties are or were 
required by the state in which said banking institution qualified as guardian 
or trustee, and this fact affirmatively appears to the court, then the personal 
estate of the ward may be removed from this State without the finding of a 
court with reference to any sureties, and the court in which the petition for the 
removal of the property of the ward is filed may order the transfer and removal 
of the property of the ward and the payment and delivery of the same to the 
nonresident guardian or trustee without regard to whether a nonresident 
guardian or trustee has filed a bond with sureties; and the finding of the court 
that the said guardian or trustee is a banking institution and has duly 
qualified and been appointed guardian or trustee under the laws of the state 
where the ward is resident shall be sufficient. Any person may be made a party 
defendant to the proceeding who may be made a party defendant in civil 
actions under the provisions of Chapter 1A of the General Statutes. (1987, c. 
550, s. 1.) 

Cross References. — As to removal of trust 

funds of nonresidents from State, see G.S. 36A- 
13. 

CASE NOTES 

Editor’s Note. — The cases cited below were 
decided under former G.S. 33-48 and prior law. 
When Local Guardian Not Necessary. — 

Where a foreign guardian has been duly ap- 
pointed in the state of his own residence and 
that of his wards, and has filed a certified copy 
of his appointment, with a bond sufficient both 
as to the amount and the financial ability of the 
sureties to protect the estate of his wards and 
in conformity with former G.S. 33-48 and 
former G.S. 33-49, with his petition to the clerk 
of the court as required by these statutes, it is 
not necessary that a local guardian be ap- 
pointed, but the court in this State, before 
which the matter is properly pending, may 
order that the foreign guardian be permitted to 
withdraw the estate of his wards to the place of 
foreign jurisdiction. Cilley v. Geitner, 183 N.C. 
528, 111 S.E. 866 (1922). 
When Guardian Must Be Resident. — 

Where the infant grandchildren of the testator 
take upon a contingency, as directed by the will, 
properly probated here, it is required that the 
guardian appointed be a resident of this State, 
according to our law, unless the funds have 
been properly removed to another state, under 
former G.S. 33-48 and 33-49; and the law of this 
State governs the interpretation of the will 
when the testator died domiciled here. Cilley v. 
Geitner, 182 N.C. 714, 110 S.E. 61 (1921). 
Foreign Guardian as Next Friend. — A 

guardian appointed in another state has no 

authority to represent his wards in suits and 
proceedings in this State, but when he brings 
suit for them as guardian it will be treated as if 
he were their next friend. Tate v. Mott, 96 N.C. 
19, 2 S.E. 176 (1887). 
Removal Held Properly Refused. — 

Where it appeared that the property in this 
State of a ward residing in another state con- 
sisted of good bonds at interest in the hands of 
his guardian here, a part of which arose from 
the sale of land, and the ward was nearly of age, 
and there was no special necessity made to 
appear for making a transfer of the property, 
the court of equity, in the exercise of its discre- 
tion, refused to order a transfer of the estate to 
the hands of a guardian appointed in such other . 
state. Douglas v. Caldwell, 59 N.C. 20 (1860). 
A guardian in another state of nonresi- 

dent wards may proceed to obtain posses- 
sion of the property bequeathed to the 
wards and in the hands of an executor in this 
State under a will duly probated here under the 
provisions of former G.S. 33-48 and G.S. 36A- 
13, relating to property in the hands of a 
trustee residing in this State, is not applicable. 
Fidelity Trust Co. v. Walton, 198 N.C. 790, 153 
S.E. 401 (1930), 
The petition and proceeding prescribed 

by former § 33-48 are jurisdictional, in 
order to authorize the transfer of the funds of 
an infant domiciled in this State to a guardian 
in another state; and an order, by the judge of 
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the superior court or clerk, for its transfer 
otherwise is void. State ex rel. Page v. Sawyer, 
223 N.C. 102, 25 S.E.2d 443 (1943). 

§§ 35A-1282 through 35A-1289: Reserved for future codification pur- 
poses. 

ARTICLE 13. 

Removal or Resignation of Guardian; Successor Guardian; 

Estates Without Guardians; Termination of Guardianship. 

§ 35A-1290. Removal by Clerk. 

(a) The clerk has the power and authority on information or complaint made 
to remove any guardian appointed under the provisions of this Subchapter, to 
appoint successor guardians, and to make rules or enter orders for the better 
management of estates and the better care and maintenance of wards and 
their dependents. 

(b) It is the clerk’s duty to remove a guardian or to take other action 
sufficient to protect the ward’s interests in the following cases: 

(1) The guardian wastes the ward’s money or estate or converts it to his 

own use. 
(2) The guardian in any manner mismanages the ward’s estate. 
(3) The guardian neglects to care for or maintain the ward or his 

dependents in a suitable manner. 
(4) The guardian or his sureties are likely to become insolvent or to 

become nonresidents of the State. 
(5) The original appointment was made on the basis of a false represen- 

tation or a mistake. 
(6) ane guardian has violated a fiduciary duty through default or miscon- 

uct. 
(7). The guardian has a private interest, whether direct or indirect, that 

might tend to hinder or be adverse to carrying out his duties as 
guardian. 

(c) It is the clerk’s duty to remove a guardian in the following cases: 

(1) The guardian has been adjudged incompetent by a court of competent 
jurisdiction and has not been restored to competence. 

(2) The guardian has been convicted of a felony under the laws of the 

United States or of any state or territory of the United States or of the 

District of Columbia and his citizenship has not been restored. 

(3) The guardian was originally unqualified for appointment and contin- 

ues to be unqualified, or the guardian would no longer qualify for 

appointment as guardian due to a change in residence, a change in the 
charter of a corporate guardian, or any other reason. 

(4) The guardian is the ward’s spouse and has lost his rights as provided 
by Chapter 31A of the General Statutes. 

(5) The guardian fails to post, renew, or increase a bond as required by law 

or by order of the court. 
(6) The guardian refuses or fails without justification to obey any citation, 

notice, or process served on him in regard to the guardianship. 

(7) The guardian fails to file required accountings with the clerk. 

(8).The clerk finds the guardian unsuitable to continue serving as 
guardian for any reason. (1987, c. 550, s. 1.) 
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Cross References. — As to criminal liabil- 
ity for embezzlement, see G.S. 14-90. As to 
disqualifications to act as administrator, see 

CH. 35A. INCOMPETENCY AND GUARDIANSHIP §35A-1292 

G.S. 28A-4-2. As to removal of an administra- 

tor, see G.S. 28A-9-1. 

CASE NOTES 

Editor’s Note. — Most of the cases cited 
below were decided under former G.S. 33-9 and 
prior law. 

Testamentary guardian ought not to be 
removed without a showing of such waste, 
insolvency, or misconduct that the ward will 
be unable to recover the balance due on the 
final settlement. Sanderson v. Sanderson, 79 
N.C. 369 (1878). 
Personal Use of Ward’s Funds. — The use 

by a guardian of the funds of his ward for his 
own use is sufficient to warrant his removal. 
Ury v. Brown, 129 N.C. 270, 40 S.E. 4 (1901). 
Showing Required for Removal of Legal 

Guardian. — A legal guardian of a child’s 
person, unlike a mere custodian, is not remov- 
able for a mere change of circumstances; unfit- 
ness or neglect of duty must be shown. In re 
Williamson, 77 N.C. App. 53, 334 S.E.2d 428 
(1985), cert. denied, 316 N.C. 194, 341 S.E.2d 
584 (1986). 

Subsection (b)(7) authorizes the removal of a 
guardian where there is a showing of any 
potential for conflict between the interests of 
the ward and those of the guardian. In re 
Estate of Armfield, 113 N.C. App. 467, 439 
S.E.2d 216 (1994). 
The words “might tend” in subsection 

(b)(7) established a minimal showing of possi- 
ble conflicting interest for the removal of a 
guardian. In re Estate of Armfield, 113 N.C. 
App. 467, 439 S.E.2d 216 (1994). 

Section 1-276 [see now § 1-301.1 et seq.] 
Is Inapplicable to Removals. — Appeals 
under G.S. 1-276 [see now G.S. 1-301.1 et seq.] 
are confined to civil actions and special pro- 
ceedings. The decisions are plenary that the 
removal of a guardian is neither. In re 
Simmons, 266 N.C. 702, 147 S.E.2d 231 (1966). 
Appellate Jurisdiction of Superior 

Court over Removals Is Derivative. — In 
the appointment and removal of guardians, the 
appellate jurisdiction of the superior court is 
derivative, and appeals present for review only 
errors of law committed by the clerk. In re 
Simmons, 266 N.C. 702, 147 S.E.2d 231 (1966). 
Award may not bring action in superior 

court by next friend to remove guardian 
appointed by the clerk, and for the appointment 
of another guardian, the superior court in such 
instance being without jurisdiction. Moses v. 
Moses, 204 N.C. 657, 169 S.E. 273 (1933). 
Under Former Law. — As to removal of 

guardian by county court, see Bray v. Brumsey, 
5 N.C. 227 (1809); Cooke v. Beale, 33 N.C. 36 
(1850). 

§ 35A-1291. Interlocutory orders on revocation. 

In all cases where the letters of a guardian are revoked, the clerk may, 
pending the resolution of any controversy in respect to such removal, make 
such interlocutory orders and decrees as the clerk finds necessary for the 
protection of the ward or the ward’s estate or the other party seeking relief by 
such revocation. (1987, c. 550, s. 1.) 

§ 35A-1292. Resignation. 

(a) Any guardian who wishes to resign may apply in writing to the clerk, 
setting forth the circumstances of the case. If a general guardian or guardian 
of the estate, at the time of making the application, also exhibits his final 
account for settlement, and if the clerk is satisfied that the guardian has fully 
accounted, the clerk may accept the resignation of the guardian and discharge 
him and appoint a successor guardian, but the guardian so discharged and his 
sureties are still liable in relation to all matters connected with the guardian- 
ship before the discharge. 

(b) A general guardian who wishes to resign as guardian of the estate of the 
ward but continue as guardian of the person of the ward may apply for the 
partial resignation by petition as provided in subsection (a) of this section. If 
the general guardian also exhibits his final account as guardian of the estate 
for settlement, and if the clerk is satisfied that the general guardian has fully 
accounted as guardian of the estate, the clerk may accept the resignation of the 
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general guardian as guardian of the estate, discharge him as guardian of the 

estate, and issue to him letters of appointment as guardian of the person, but 

the general guardian so discharged as guardian of the estate and his sureties 

are still liable in relation to all matters connected with the guardianship of the 
estate before the discharge. (1987, c. 550, s. 1.) 

Cross References. — As to final account by 
the resigning guardian, see G.S. 35A-1292. As 

to resignation of trustees, see G.S. 36A-22 et 
seq. 

CASE NOTES 

Editor’s Note. — The case cited below was 
decided under former law. 

Liability Continues. — Where permission 
is given to a guardian by the judge of probate to 
file an ex parte final account and turn over his 

discharged from liabilities connected with his 
trust and arising before such resignation. He is 
still bound to account with the ward, or the 
succeeding guardian, when so required. Luton 

v. Wilcox, 83 N.C. 20 (1880). 
guardianship to another, he is not thereby 

§ 35A-1293. Appointment of successor guardian. 

Upon the removal, death, or resignation of a guardian, the clerk shall 

appoint a successor guardian following the same criteria that would apply to 

the initial appointment of a guardian. (1987, c. 550, s. 1.) 

§ 354-1294. Estates without guardians. 

(a) Whenever a general guardian or guardian of the estate is removed, 

resigns, or stops serving without making a full and proper accounting, the 

successor guardian, or the clerk if there is no successor guardian, shall initiate 

a proceeding to compel an accounting. The surety or sureties on the previous 

guardian’s bond shall be served with notice of the proceeding. 

(b) If no successor guardian has been appointed, the clerk may act as 

receiver or appoint some discreet person as a receiver to take possession of the 

ward's estate, to collect all moneys due the ward, and to secure, lend, invest, or 

apply the same for the benefit and advantage of the ward, under the direction 

of the clerk until a successor guardian is appointed. The accounts of the 

receiver shall be returned, audited, and settled as the clerk may direct. The 

receiver shall be allowed such amounts for his time, trouble, and responsibility 

as seem to the clerk reasonable and proper. Such receivership may continue 

until a suitable guardian can be appointed. 
(c) When another guardian is appointed, he may apply by motion, on notice, 

to the clerk for an order directing the receiver to pay over all the money, estate, 

and effects of the ward. If no such guardian is appointed, the ward shall have 

the same remedy against the receiver on becoming age 18 or otherwise 

emancipated if the ward is a minor or on being restored to competence if the 

- ward is an incompetent person. In the event of the ward’s death, his executor, 

administrator, or collector, and the heir or personal representative of the ward 

shall have the same remedy against the receiver. (1987, c. 550, s. 1.) 

Cross References. — As to receivers, see 

G.S. 1-501 et seq. 
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CASE NOTES 

Editor’s Note. — The cases cited below were 
decided under former law. 
The receiver does not have the powers 

of a guardian, but acts under the control of 
the court until another guardian is appointed. 
Temple v. Williams, 91 N.C. 82 (1884). 

Liability of Receiver. — As a general rule, 
a receiver is responsible for his own neglect 
only, and is protected when he acts in entire 
good faith. State ex rel. Collins v. Gooch, 97 
N.C. 186, 1 S.E. 653 (1887), 
Same — Similar to Guardian’s. — When a 

receiver is appointed to take charge of an in- 
fant’s estate who has no guardian, and is di- 
rected to lend out the money and pay the 
income over to the ward, he will be held to the 
same accountability as a guardian. State ex rel. 
Collins v. Gooch, 97 N.C. 186, 1 S.E. 653 (1887). 

Liability for Failure of Bank. — A receiver 
may keep money in a bank as a safe place of 
deposit, or may use the bank as a means of 
transmitting money to distant places, and if he 
uses reasonable diligence, he will not be held 
liable if the bank fails. State ex rel. Collins v. 
Gooch, 97 N.C. 186, 1 S.E. 653 (1887). 
Where a receiver was appointed to take 

charge of an infant’s estate and invest the 
same, and report to the court annually, and he 
deposited a portion of the money in a bank in 
another state to his credit as receiver, on which 
deposit he was paid interest by the bank, which 
afterwards failed, it was held that the receiver 
was liable for the loss, as he had failed to report 
to the court the manner in which he had in- 
vested the infant’s estate, although he had 

acted in the best faith. State ex rel. Collins v. 
Gooch, 97 N.C. 186, 1 S.E. 653 (1887). 

Liability on Official Bond of Clerk. — 
When the clerk of the superior court is ap- 
pointed receiver of a minor’s estate under this 
section, he takes and holds the funds by virtue 
of his office as clerk, and his sureties upon his 
official bond as such officer are liable for any 
failure of duty on his part in that respect. State 
ex rel. Boothe v. Upchurch, 110 N.C. 62, 14S.E. 
642 (1892). See State ex rel. Rogers v. Odom, 86 
N.C. 432 (1882). 

The sureties on the clerk’s official bond are 
lable for any breach of his duties as receiver. 
Waters v. Melson, 112 N.C. 89, 16 S.E. 918 
(1893). 
Action Against Receiver. — It is not nec- 

essary to obtain leave of the court before com- 
mencing an action for failure of the clerk to 
fulfill his duty when appointed receiver under 
former section. State ex rel. Boothe v. 
Upchurch, 110 N.C. 62, 14 S.E. 642 (1892). 
Same — Burden of Proof. — The burden is 

upon a receiver and his sureties to show that he 
used due diligence in investing the money in his 
hands. Waters v. Melson, 112 N.C. 89, 16 S.E. 
918 (1893). 
Settlement Not Conclusive against 

Ward. — A settlement made with a receiver 
appointed under former section, even if had 
under direction of the court, is not conclusive 
against the ward, but only raises a presump- 
tion that the account and settlement are cor- 
rect. Such presumption may be disproved. Tem- 
ple v. Williams, 91 N.C. 82 (1884). 

§ 35A-1295. Termination of guardianship. 

(a) Every guardianship shall be terminated and all powers and duties of the 
guardian provided in Article 9 of this Chapter shall cease when the ward: 

(1) Ceases to be a minor as defined in G.S. 35A-1202(12), 
(2) Is adjudicated to be restored to competency pursuant to the provisions 

of G.S. 35A-1130, or 
(3) Dies. 

(b) Notwithstanding subsection (a), a guardian of the estate or a general 
guardian is responsible for all accountings required by Article 10 of this 
Chapter until the guardian is discharged by the clerk. (1989, c. 473, s. 31.) 

§§ 35A-1296 through 35A-1300: Reserved for future codification pur- 
poses. 
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SUBCHAPTER III. MANAGEMENT OF WARD'S ESTATE. 

ARTICLE 14. 

Sale, Mortgage, Exchange or Lease of Ward's Estate. 

§ 35A-1301. Special proceedings to sell, exchange, mort- 

gage, or lease. 

(a) Whenever used herein, the word “guardian” shall be construed to include 

general guardian, guardian of the estate, ancillary guardian, next friend, 

guardian ad litem, or commissioner of the court acting pursuant to this Article, 

but not a guardian who is guardian of the person only; and the word 

“mortgage” shall be construed to include deeds of trust. 

(b) A guardian may apply to the clerk, by verified petition setting forth the 

facts, to sell, mortgage, exchange, or lease for a term of more than three years, 

any part of his ward’s real estate, and such proceeding shall be conducted as in 

other cases of special proceedings. The clerk, in his discretion, may direct that 

the next of kin or presumptive heirs of the ward be made parties to such 

proceeding. The clerk may order a sale, mortgage, exchange, or lease to be 

made by the guardian in such way and on such terms as may be most 

auyaplageos to the interest of the ward, upon finding by satisfactory proof 

that: 
(1) The ward’s interest would be materially promoted by such sale, 

mortgage, exchange, or lease, or 
(2) The ward’s personal estate has been exhausted or is insufficient for his 

support and the ward is likely to become chargeable on the county, or 

(3) A sale, mortgage, exchange, or lease of any part of the ward's real 

estate is necessary for his maintenance or for the discharge of debts 

unavoidably incurred for his maintenance, or 

(4) Any part of the ward’s real estate is required for public purposes, or 

(5) There is a valid debt or demand against the estate of the ward; 

provided, when an order is entered under this subdivision, (i) it shall 

authorize the sale of only so much of the real estate as may be 

sufficient to discharge such debt or demand, and (ii) the proceeds of 

sale shall be considered as assets in the hands of the guardian for the 

benefit of creditors, in like manner as assets in the hands of a personal 

representative, and the same proceedings may be had against the 

guardian with respect to such assets as might be taken against an 

executor, administrator or collector in similar cases. 

The order shall specify particularly the property thus to be disposed of, with 

the terms of leasing or sale or exchange or mortgage, and shall be entered at 

length on the records of the court. The guardian may not mortgage the 

_ property of his ward for a term of years in excess of the term fixed by the court 

in its order. 
(c) In the case of a ward who is a minor, no sale, mortgage, exchange, or 

lease under this Article shall be made until approved by the superior court 

judge, nor shall the same be valid, nor any conveyance of the title made, unless 

confirmed and directed by the judge, and the proceeds of the sale, mortgage, 

exchange, or lease shall be exclusively applied and secured to such purposes 

and on such trusts as the judge shall specify. 

(d) All petitions filed under this section wherein an order is sought for the 

sale, mortgage, exchange, or lease of the ward’s real estate shall be filed in the 

county in which all or any part of the real estate is situated. 
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(e) The procedure for a sale pursuant to this section shall be as provided by 
Article 29A of Chapter 1 of the General Statutes. 

(f) Nothing herein contained shall be construed to divest the court of the 
power to order private sales as heretofore ordered in proper cases. _ 

(g) On and after June 1, 1973, no sales of property belonging to minors or 
incompetent persons prior to that date by next friend, guardian ad litem, or 
commissioner of the court regular in all other respects shall be declared invalid 
nor shall any claim or defense be asserted on the grounds that said sale was 
not made by a duly appointed guardian as provided herein or on the grounds 
that said minor or incompetent person was not represented by a duly 
appointed guardian. (1987, c. 550, s. 1; 1989, c. 473, s. 6.) 

Cross References. — For the Uniform Cus- 
todial Trust Act, see G.S. 33B-1 et seq. As to 
sale of estate of an inebriate or incompetent, 
see former G.S. 35-10 and 35-11. As to release of 
land condemned under eminent domain, see 
G.S. 40A-30. As to procedure for sale of remain- 
ders, see G.S. 41-11. 

Legal Periodicals. — For brief comment on 
the 1949 amendment, see 27 N.C.L. Rev. 458 

(1949). 
For 1984 survey, “North Carolina Court of 

Appeals Recognizes Wrongful Birth and Wrong- 
ful Life Claims,” see 63 N.C.L. Rev. 1327 (1985). 

CASE NOTES 

I. General Consideration. 

II. Payment of Debts or Demands Against Estate. 

I. GENERAL CONSIDERATION. 

Editor’s Note. — Most of the cases cited 
below were decided under former G.S. 33-31 
and prior law. 

Not Applicable to Settlement or Parti- 
tion. — Former section does not apply either to 
the settlement of estates or to partition. Clark 
v. Carolina Homes, Inc., 189 N.C. 703, 128 S.E. 
20 (1925). 
Jurisdiction of Court. — The superior 

courts have authority in all proper cases to 
direct a sale of the property of infants, both real 
and personal, for their benefit and advantage. 
Williams v. Harrington, 33 N.C. 616 (1850); Ex 
parte Dodd, 62 N.C. 97 (1867); Sutton v. 
Schonwald, 86 N.C. 198 (1882); Morris v. Gen- 
try, 89 N.C. 248 (1883); Tate v. Mott, 96 N.C. 19, 
2 S.E. 176 (1887). 

Clerk and Court Have Concurrent Juris- 
diction. — By former section the clerk and 
court in term have concurrent jurisdiction in 
the manner of ordering a sale of infants’ lands 
upon petition of their guardian. Barcello v. 
Hapgood, 118 N.C. 712, 24 S.E. 124 (1896). 

Clerk’s Jurisdiction Is Statutory. — A 
clerk of the superior court has no jurisdiction 
with respect to infants or with respect to prop- 
erty, real or personal, of infants, except such as 
in conferred by statute. Wilson vy. Pemberton, 
266 N.C. 782, 147 S.E.2d 217 (1966). 

Petition Signed by Person Not a Quali- 
fied Guardian Confers No Jurisdiction on 
Clerk. — A clerk of the superior court has 
jurisdiction to order the sale of a ward’s lands 

only upon petition verified by the duly ap- 
pointed and qualified guardian of the ward, and 
where such petition is filed and signed by a 
person purporting to act as guardian, but who 
had not been appointed guardian and had not 
qualified by filing bond, the petition confers no 
jurisdiction on the clerk. Buncombe County v. 
Cain, 210 N.C. 766, 188 S.E. 399 (1936). 
And in Such Case the Purchaser at Sale 

Acquires No Title Adverse to Infant. — A 
purchaser of an infant’s property at a sale made 
under an order which is void because the clerk 
who made the order had no jurisdiction of the 
proceeding in which the order was made, ac- 
quires no right, title, interest, or estate in said 
property, adverse to the infant. Buncombe 
County v. Cain, 210 N.C. 766, 188 S.E. 399 
(1936). 
When Prior Court Approval of Expendi- 

tures Required. — In most cases, a guardian 
is empowered under Chapter 35A to make 
expenditures from an incompetent ward’s es- 
tate without prior court approval; prior ap- 
proval of expenditures is necessary only when 
the incompetent’s property is to be mortgaged 
or sold, or when the expenditures will be made 
from estate principal. Cline v. Teich, 92 N.C. 
App. 257, 374 S.E.2d 462 (1988). 
Compliance with Statutory Require- 

ments Presumed. — Although former section 
must be strictly complied with, where a guard- 
ian has applied for permission to mortgage her 
wards land, and the clerk has entered an order 
therefor, which order has been approved by the 
court, there is a presumption that the statutory 
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requirements have been met. Quick v. Federal 
Land Bank, 208 N.C. 562, 181 S.E. 746 (1935). 

The power of a guardian to make disposition 
of his ward’s estate is very carefully regulated, 
and the sale is not allowed except by order of 
court, which order must have the supervision, 
approval and confirmation of the resident judge 
of the district or the judge regularly holding the 
courts of the district. Pike v. Wachovia Bank & 
Trust Co., 274 N.C. 1, 161 S.E.2d 453 (1968). 
Proof Required. — Former section contem- 

plates that, in addition to the verified petition 
of the guardian, there shall be required other 
satisfactory proof of the truth of the matter 
alleged. In re Propst, 144 N.C. 562, 144 N.C. 
563, 57 S.E. 342, 57 S.E. 342 (1907). 

The “satisfactory proof” required under 
former section must be some proof in addition 
to the guardian’s petition and must show the 
necessity for the proposed sale. In re Thomas, 
290 N.C. 410, 226 S.E.2d 371 (1976). 

Sale May Be Private. — The sale by order 
of the court may be either public or private. 
Former G.S. 33-21 does not apply when the sale 
is by order of court. Barcello v. Hapgood, 118 
N.C. 712, 24 S.E. 124 (1896). 

Title at Unauthorized Private Sale. — A 
guardian, having offered at public sale the land 
of his wards in accordance with an order of the 
court, and having failed to sell for want of a bid 
at a fair price, subsequently sold the land at 
private sale upon terms approved by the court. 
It was held that the purchaser at such private 
sale obtained a good title. Rowland v. Thomp- 
son, 73 N.C. 504 (1875). 
The court may sell the land of minors for 

better investment, when they are properly 
represented before the court. Hutchinson v. 
Hutchinson, 126 N.C. 671, 36 S.E. 149 (1900). 

When Foreign Guardian May Sell. — 

Where a foreign guardian has complied with 
the provisions of former G.S. 33-48 and 33-49 
which authorize him to withdraw the estate of 
his wards to the place of their residence and to 
a court of foreign jurisdiction, he may, in the 
same proceedings, and incident thereto, have 
the real property of his wards sold and con- 

verted into money in conformity with the pro- 

visions of former section, when the wards are 
represented therein by their next friend, and it 

_ is made to appear that their interests will be 

promoted thereby, etc. Cilley v. Geitner, 183 
N.C. 528, 111 S.E. 866 (1922). 
As to sale of contingent interests, see 

Smith v. Witter, 174 N.C. 616, 94 S.E. 402 

(1917). 
Guardian Cannot Purchase. — It is well 

settled that a guardian cannot purchase at his 
own sale, and that all such purchases may be 
treated as invalid, at the option of the wards, 
even when no unfairness in the sale and pur- 

chase has been shown. But this does not apply 

to a sale made by a master. Patton v. Thomp- 
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son, 55 N.C. 285 (1855); Lee v. Howell, 69 N.C. 

200 (1873). 
When Guardian Liable. — Where a guard- 

ian obtains a decree for the sale of his ward’s 
land, it must appear, in order to make him 
liable for any loss in consequence of such sale, 
that he wilfully practiced a deception on the 
court by false allegations and false evidence, or 
by industriously concealing material facts. 
Harrison v. Bradley, 40 N.C. 136 (1847). 
No Liability on Implied Warranty of Au- 

thority. — A guardian who contracts to convey 
the property of his ward is not liable on an 
implied warranty of authority. Pike v. Wachovia 
Bank & Trust Co., 274 N.C. 1, 161 S.H.2d 453 

(1968). 
A guardian may not be authorized to 

join with the life tenant in executing a 
mortgage on lands in which his wards own 
the remainder in order to refund notes exe- 
cuted by the life tenant representing a part of 
the moneys expended by the life tenant in 
making permanent improvements upon the 
land, since the remaindermen being in no way 
liable for the sums expended by the life tenant, 
the execution of the mortgage could not be to 
the interest of the remaindermen. Hall v. Hall, 
219 N.C. 805, 15 S.E.2d 273 (1941). 
Mortgage Valid in Part. — Under the pre- 

sumption that the provisions of former section 
were followed, mortgage executed by guardian 
was held valid as to funds used for permanent 
improvements on land, but void as to funds 
used to purchase livestock. Quick v. Federal 
Land Bank, 208 N.C. 562, 181 S.E. 746 (1935). 

Court May Authorize Lease Extending 

Beyond Period of Minority. — Since the 
superior courts in proper instances have au- 
thority to order a sale of infants’ real estate and 
to order and approve execution of a mortgage 
on same by the guardian for a period exceeding 
the minority of the wards, such statutory 
power, together with the inherent jurisdiction 

of courts of equity over the estates of infants, 

give courts of equity plenary jurisdiction to 

order and empower a guardian to execute a 

lease on the real estate belonging to his wards 

for a period exceeding the guardianship or the 

minority of the wards, upon its findings that 

such would be to the best interest of the infant 

wards. Coxe v. Charles Stores Co., 215 N.C. 

380, 1 S.E.2d 848, 121 A.L.R. 959 (1939). 

Confirmation of Sale. — While a formal 

direction to make title is not always necessary 

a confirmation of the sale cannot be dispensed 

with. In re Dickerson, 111 N.C. 108, 15 S.E. 

1025 (1892). 
Where an order confirming a sale of 

lands for partition does not provide for 

the disbursement of the funds, and the sum 

received in cash is properly paid into court and 

properly disbursed to the parties, the share of 

the minors therein being less than $100 and 
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being paid to their mother for their benefit, 
under G.S. 2-53 (see now 7A-111), the sale was 
not void. Ex parte Huffstetler, 203 N.C. 796, 
167 S.E. 65 (1933). 
Order of Sale Must Be Approved. — The 

power of a guardian to make disposition of his 
ward’s real estate is very carefully regulated 
and a sale is not allowed except on petition 
filed, and the order must in all cases have the 
supervision and approval of the judge. Morton 
v. Pine Lumber Co., 178 N.C. 163, 100 S.E. 322 
(1919). 
Approval of Order by Emergency Judge. 

— An emergency judge has no power to approve 
and confirm an order of the clerk for the sale or 
mortgage of lands by a guardian when such 
emergency judge is not holding court in the 
county. Ipock v. North Carolina Joint Stock 
Land Bank, 206 N.C. 791, 175 S.E. 127 (1934). 
Approval of Order Nunc Pro Tune. — 

Where a guardian executed a note and deed of 
trust under an order made by the clerk without 
the approval of the judge, and the judge later 
approved the order nunc pro tunc, the defect 
was cured so as to come within former section. 
Powell v. Armour Fertilizer Works, 205 N.C. 
311, 170 S.E. 916 (1933); Ipock v. North Caro- 
lina Joint Stock Land Bank, 206 N.C. 791, 175 
S.E. 127 (1934). 
When Sale May Be Set Aside. — Where the 

court, without taking any means to ascertain 
the necessity for a sale, directed it to be made, 
and that it should be “first advertised at the 
courthouse and three other public places,” and 
no bid be received less than $125, and that the 
guardian should make conveyance, it was held 
that it was not error to set aside the sale and 
direct another. In re Dickerson, 111 N.C. 108, 
15 S.E. 1025 (1892). 

Title Not Affected by Reversal of Decree. 
— Where land of an infant was sold under a 
decree of the court upon petition of a guardian, 
the title acquired is not rendered invalid by the 
reversal of the decree on account of irregularity 
in the proceeding of which the purchaser had 
no notice. Sutton v. Schonwald, 86 N.C. 198 
(1882). 

Prior Debts of Mentally Disordered Per- 
son. — As to debts contracted prior to inquisi- 
tion of incompetence, see Blake v. Respass, 77 
N.C. 193 (1877); Adams v. Thomas, 81 N.C. 296 
(1879). 
As to sale of contingent interest, see 

Smith v. Witter, 174 N.C. 616, 94 S.E. 402 
(1917). 
As to satisfaction of judgment, see Blake 

v. Respass, 77 N.C. 193 (1877). 

Il. PAYMENT OF DEBTS OR 
DEMANDS AGAINST 

ESTATE. 

Court should first ascertain that there 
are debts due from the ward, which render 
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the sale of his property expedient, and should 
also select the part or parts of the property 
which can be disposed of with least injury to the 
ward. Leary v. Fletcher, 23 N.C. 259 (1840). 

Same — Sufficiency of Order. — An order 
authorizing a guardian, under certain circum- 
stances, to sell the land of his ward, must first 
show that it was ascertained that there were 
debts due from the ward, and then specify what 
particular land is to be sold for their payment. 
Spruill v. Davenport, 48 N.C. 42 (1855). 

Sufficient Specification of Land. — An 
order “to sell the land of the ward named in the 
petition, adjoining the lands of A, B, and others, 
containing about 110 acres,” it not appearing 
that the ward had other land, was held a 
sufficient specification of the land under the 
statute. Pendleton v. Trueblood, 48 N.C. 96 
(1855). 

Insufficient Specification of Land. — An 
order that the guardian sell the land of his 
ward, or so much thereof as will be sufficient to 
discharge his debts, is fatally defective and 
void, and vests no title in those who bought at 
the sale. Leary v. Fletcher, 23 N.C. 259 (1840); 
Ducket v. Skinner, 33 N.C. 431 (1850). 

Sale Void Where Debts Not Shown. — A 
sale of a ward’s land on petition of the guardian 
to pay debts is void where it is not made to 
appear that the court passed on and ascer- 
tained the fact that there were debts against 
the ward’s estate. Coffield v. McLean, 49 N.C. 
15 (1856). 

But the amount of the debts, or to whom 
due, need not be set forth in the order. 
Spruill v. Davenport, 48 N.C. 42 (1855); 
Pendleton v. Trueblood, 48 N.C. 96 (1855). 

Proceeds Subject to Attachment. — 
Money from the sale of land which belonged to 
wards is subject to attachment in the hands of 
the clerk after the confirmation of the sale. 
Leroy v. Jacobsky, 186 N.C. 443, 48 S.E. 796 
(1904). 

Priority in Payment of Debts. — When a 
guardian of an infant, under an order of court, . 
sells his ward’s land for payment of the debts of 
the ancestor, he is bound to observe the same 
priority in the payment of the debts as an 
administrator or executor in applying the per- 
sonal assets. Merchant v. Sanderlin, 25 N.C. 
501 (18483). 

Sale of Incompetent’s Property. — See 
Howard v. Thompson, 30 N.C. 367 (1848). 
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§ 35A-1302. Procedure when real estate lies in county in 
which guardian does not reside. 

In all cases where a guardian is appointed under the authority of Chapter 

35A and such guardian applies to the court for an order to sell, mortgage, or 

exchange all or part of his ward’s real estate, and such real estate is situated 

in a county other than the county in which the guardian 1s appointed and 

qualified, the guardian shall first apply to the clerk of the county in which he 

was appointed and qualified for an order showing that the sale, mortgage, or 

exchange of his ward’s real estate is necessary or that the ward’s interest 

would be materially promoted thereby. The clerk to whom such application is 

made shall hear and pass upon the same and enter his findings and order as 

to whether said sale, mortgage, or exchange is necessary or would materially 

promote the ward’s interest, and said order and findings shall be certified to 

the clerk of the county in which the ward’s land, or some part of it, is located 

and before whom any petition or application is filed for the sale, mortgage, or 

exchange of said land. Such findings and orders so certified shall be considered 

by the court along with all other evidence and circumstances in passing upon 

the petition in which an order is sought for the sale, mortgage, or exchange of 

said land. In the case of a ward who is a minor, before such findings and orders 

shall become effective the same shall be approved by the superior court judge 

holding the courts of the district or by the resident judge. (1987, c. 550, s. 1.) 

§ 35A-1303. Fund from sale has character of estate sold 

and subject to same trusts. 

Whenever in consequence of any sale under G.S. 35A-1301, the real or 

personal property of the ward is saved from demands to which in the first 

instance it may be liable, the final decree shall declare and set apart a portion 

of the personal or real estate thus saved, of value equal to the real and personal 

estate sold, as property exchanged for that sold; and in all sales by guardians 

whereby real is substituted by personal, or personal by real property, the 

beneficial interest in the property acquired shall be enjoyed, alienated, devised 

or bequeathed, and shall descend and be distributed, as by law the property 

sold might and would have been had it not been sold, until it be reconverted 

from the character thus impressed upon it by some act of the owner and 

restored to its character proper. (1987, c. 550, s. 1.) 

CASE NOTES 

Editor’s Note. — The cases cited below were 

decided under former G.S. 33-32 and prior law. 

Proceeds of Sale of Land Retain Charac- 

ter of Real Estate. — When an undivided 

interest of an insane person in land was sold by 

_ his guardian under court order, the proceeds of 

sale retained the character of real estate for the 

purpose of devolution on his death intestate 

while still insane, and would go as his interest 

in the land would had it not been sold. Brown v. 
Cowper, 247 N.C. 1, 100 S.E.2d 305 (1957). 

The general rule is that where the real estate 

of an incompetent is sold under a statute or by 

order of court, the proceeds of sale remain 

realty for the purpose of devolution on his death 

intestate while still an incompetent. Grant v. 

Banks, 270 N.C. 473, 155 S.E.2d 87 (1967), 

commented on in 46 N.C.L. Rev. 687 (1968). 

Purchase Back of Identical Real Prop- 

erty Sold. — In view of the general rule as to 

the sale of an insane person’s real property 

under a court order, and in view of this section, 

a conveyance of real property by the guardian 

of an insane person and the purchase back of 

the identical real property at a foreclosure sale 

by the use of unpaid purchase money notes 

would not break the line of descent. Brown v. 

Cowper, 247 N.C. 1, 100 S.E.2d 305 (1957). 

Exchange of Real Property for Real 

Property. — Former G.S. 33-32 does not in 

explicit words refer to the case where real 

property is substituted for real property. How- 

ever, considering the general rule as to the sale 

of an insane person’s real property under a 

court order, and the purpose and intent of 

former G.S. 33-32, an undivided interest in 
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land conveyed to an insane person in exchange 
for his interest in other tracts of land transmit- 
ted to him by descent from his mother would, 
upon his death intestate and continuously in- 
sane since before the appointment of his guard- 
ian until his death, nothing else appearing, 
descend as by law his undivided interest in the 
other tracts would descend, if his undivided 
interest in the other tracts of land had not been 
sold, conveyed and exchanged. Brown v. 
Cowper, 247 N.C. 1, 100 S.E.2d 305 (1957). 
Husband Who Received Proceeds Had 

No Right to Complain of Procedure. — It is 

CH. 35A. INCOMPETENCY AND GUARDIANSHIP §35A-1306 

the duty of the court, when the real estate of an 
infant is sold under its decree, to direct the 
proceeds to be held as real estate, yet the 
husband of such infant, who has received the 
proceeds from his wife’s guardian, has no right 
to complain that such course has not been 
adopted. Harrison v. Bradley, 40 N.C. 136 
(1847). 
Where infant’s land was sold for her 

benefit and she married and died before 
becoming of age, it was held that the money 
retained the character of real property. Wood v. 
Reeves, 58 N.C. 271 (1859). 

§ 35A-1304: Repealed by Session Laws 1989, c. 473, s. 7. 

§ 35A-1305. When timber may be sold. 

In case the land cannot be rented for enough to pay the taxes and other dues 
thereof, and there is not money sufficient for that purpose, the guardian, with 
the consent of the clerk, may annually dispose of or use so much of the 
lightwood, and box or rent so many pine trees, or sell so much of the timber on 
the same, as may raise enough to pay the taxes and other duties thereon, and 
no more. In addition, the guardian, with the consent of the clerk, may annually 
dispose of, use, or sell so much of the timber as is necessary to maintain good 
forestry practices. (1987, c. 550, s. 1.) 

CASE NOTES 

Editor’s Note. — The case cited below was 
decided under former law. 

Sale without Authority. — Where a guard- 
ian sold timber on the land of his ward without 
an order of the court (now consent of superior 

court clerk), and took a note for the purchase 
money, the maker of such note cannot set up 
the failure of the guardian to observe the stat- 
utory mandate. Evans v. Williamson, 79 N.C. 
86 (1878). 

§ 35A-1306. Abandoned incompetent spouse. 

(a) A guardian of a married person found incompetent who has been 
abandoned, whether the guardian was appointed before or after the abandon- 
ment, may initiate a special proceeding before the clerk having jurisdiction 
over the ward requesting the issuance of an order authorizing the sale of the 
ward's separate real property without the joinder of the abandoning spouse. 

(b) The ward’s spouse shall be served with notice of the special proceeding in 
accordance with G.S. 1A-1, Rule 4. 

(c) If the clerk finds: 
(1) That the spouse of the ward has willfully and without just cause 

abandoned the ward for a period of more than one year; and 
(2) That the spouse of the ward has knowledge of the guardianship, or 

that the guardian has made a reasonable attempt to notify the spouse 
of the guardianship; and 

(3) That an order authorizing the sale of the separate real property of the 
ward is in the best interest of the ward; 

the clerk may issue such an order thereby barring the abandoning spouse from 
all right, title and interest in any of the ward’s separate real property sold 
pursuant to such an order. (1987, c. 550, s. 1.) 
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CASE NOTES 

When Prior Court Approval of Expendi- 
tures Required. — In most cases, a guardian 
is empowered under Chapter 35A to make 
expenditures from an incompetent ward’s es- 
tate without prior court approval; prior ap- 

proval of expenditures is necessary only when 
the incompetent’s property is to be mortgaged 
or sold, or when the expenditures will be made 
from estate principal. Cline v. Teich, 92 N.C. 
App. 257, 374 S.E.2d 462 (1988). 

§ 354-1307. Spouse of incompetent husband or wife enti- 
tled to special proceeding for sale of real prop- 
erty. 

Every married person whose husband or wife is adjudged incompetent and 

is confined in a mental hospital or other institution in this State, and who was 

living with the incompetent spouse at the time of commitment shall, if he or 

she be in needy circumstances, have the right to bring a special proceeding 

before the clerk to sell the real property of the incompetent spouse, or so much 

thereof as is deemed expedient, and have the proceeds applied for support: 

Provided, that said proceeding shall be approved by the judge of the superior 

court holding the courts of the superior court district or set of districts as 

defined in G.S. 7A-41.1 where the said property is situated. When the deed of 

the commissioner appointed by the court, conveying the lands belonging to the 

incompetent spouse is executed, probated, and registered, it conveys a _good 

and indefeasible title to the purchaser. (1987, c. 550, s. 1; 1987 (Reg. Sess., 

1988), c. 1037, s. 83; 1989, c. 473, s. 8.) 

CASE NOTES 

The duty to provide support to a depen- 
dent spouse is a continuing obligation, 
fairly chargeable to the estate of an incompe- 
tent; therefore, incompetent’s wife’s complaint 
for support stated a legally recognized claim. 
Cline v. Teich, 92 N.C. App. 257, 374 S.E.2d 462 

(1988). 
Clerk of Superior Court Has Power to 

Determine Whether Spouse Should Be 
Granted Support. — The clerk of superior 
court—after first ensuring that the estate is 
ample to meet the expenses of caring for the 
incompetent—has residual equitable power un- 
der Chapter 35A to examine the facts and 
circumstances of the case to determine whether 
the incompetent’s spouse should be granted 
support from her husband’s estate and the 
right to continue to live in his home; factors the 

clerk may consider include the size and condi- 
tion of the estate, the present and future de- 
mands against it, and the spouse’s needs. Cline 
v. Teich, 92 N.C. App. 257, 374 S.H.2d 462 

(1988). 
The district court was not the proper 

forum in which to seek spousal support from 
the estate of an incompetent; the superior court 
is the only proper division to hear matters 
regarding the administration of incompetents’ 
estates; therefore, the incompetent’s spouse 
should have made her demand for support 
before the clerk of superior court either as a 
motion in the cause pursuant to G.S. 35A-1207, 
or as a special proceeding for the sale of her 
husband’s property under this section. Cline v. 
Teich, 92 N.C. App. 257, 374 S.H.2d 462 (1988). 

~§§ 35A-1308, 35A-1309: Reserved for future codification purposes. 
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§35A-1311 §35A-1310 CH. 35A. INCOMPETENCY AND GUARDIANSHIP 

ARTICLE 15. 

Mortgage or Sale of Estates Held by the Entireties. 

§ 35A-1310. Where one spouse or both incompetent; spe- 
cial proceeding before clerk. 

In all cases where a husband and wife shall be seized of property as an estate 
by the entireties, and the wife or the husband or both shall be or become 
mentally incompetent to execute a conveyance of the estate so held, and the 
interest of said parties shall make it necessary or desirable that such property 
be mortgaged or sold, it shall be lawful for the mentally competent spouse 
and/or the guardian of the mentally incompetent spouse, and/or the guardians 
of both (where both are mentally incompetent) to file a petition with the clerk 
of the superior court in the county where the lands are located, setting forth all 
facts relative to the status of the owners, and showing the necessity or 
desirability of the sale or mortgage of said property, and the clerk, after first 
finding as a fact that either the husband or wife, or both, are mentally 
incompetent, shall have power to authorize the interested parties and/or their 
guardians to execute a mortgage, deed of trust, deed, or other conveyance of 
such property, provided it shall appear to said clerk’s satisfaction that same is 
necessary or to the best advantage of the parties, and not prejudicial to the 
interest of the mentally incompetent spouse. All petitions filed under the 
authority of this section shall be filed in the office of the clerk of the superior 
court of the county where the real estate or any part of same is situated. (1935, 
c. 09,.s: 1; 1945, c. 426, s. 5: c. 1084,,5..5,21987, c. 550, s: 2.) 

Editor’s Note. — This Article is former 
Article 4 of Chapter 35, as recodified by Session 
Laws 1987, c. 550, s. 2. 
Legal Periodicals. — For analysis of Arti- 

cle, see 13 N.C.L. Rev. 376 (1935). 
For note on tenancy by the entirety in real 

property during marriage, see 47 N.C.L. Rev. 
963 (1969). 

CASE NOTES 

When Prior Court Approval of Expendi- 
tures Required. — In most cases, a guardian 
is empowered under Chapter 35A to make 
expenditures from an incompetent ward’s es- 
tate without prior court approval; prior ap- 

proval of expenditures is necessary only when 
the incompetent’s property is to be mortgaged 
or sold, or when the expenditures will be made 
from estate principal. Cline v. Teich, 92 N.C. 
App. 257, 374 S.E.2d 462 (1988). 

§ 354-1311. General law applicable; approved by judge. 

The proceedings herein provided for shall be conducted under and shall be 
governed by laws pertaining to special proceedings, and it shall be necessary 
for any sale or mortgage or other conveyance herein authorized to be approved 
by a superior court judge who has jurisdiction pursuant to G.S. 7A-47.1 or G.S. 
7A-48 in the district or set of districts as defined in G.S. 7A-41.1 wherein the 
property or any part of same is located. (1935, c. 59, s. 2; 1945, c. 426, s. 6; 1987, 
c. 000, s. 2; 1987 (Reg. Sess., 1988), c. 1037, s. 84.) 

Cross References. — As to general law on 
special proceedings, see G.S. 1-393 et seq. 
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§35A-1312 ART. 15. ESTATES BY ENTIRETIES §35A-1319 

CASE NOTES 

When Prior Court Approval of Expendi- 
tures Required. — In most cases, a guardian 
is empowered under Chapter 35A to make 
expenditures from an incompetent ward’s es- 
tate without prior court approval; prior ap- 
proval of expenditures is necessary only when 
the incompetent’s property is to be mortgaged 
or sold, or when the expenditures will be made 
from estate principal. Cline v. Teich, 92 N.C. 
App. 257, 374 S.E.2d 462 (1988). 

Sale May Be Authorized. — Former G.S. 
35-15 does not limit the court’s power in autho- 

sale. Perry v. Jolly, 259 N.C. 305, 130 S.E.2d 
654 (1963), decided under § 35-15, which was 

recodified as this section by Session Laws 1987, 

6+ 550, .Su23 

Sale Transfers Right of Survivorship to 
Fund. — A sale does not destroy or separate 
the interests of the tenants by entireties if one 
of the parties is incompetent. The right of 
survivorship is transferred to the fund. Perry v. 
Jolly, 259 N.C. 305, 130 S.E.2d 654 (1963), 
decided under § 35-15, which was recodified as 
this section by Session Laws 1987, c. 550, s. 2. 

rizing a mortgage. The court may authorize a 

§ 35A-1312. Proceeding valid in passing title. 

Any mortgage, deed, or deed of trust executed under authority of this Article 
by a regularly conducted special proceeding as provided shall have the force 
and effect of passing title to said property to the same extent as a deed 
executed jointly by husband and wife, where both are mentally capable of 
executing a conveyance. (1935, c. 59, s. 3; 1987, c. 550, s. 2.) 

§ 35A-1313. Clerk may direct application of funds; pur- 
chasers and mortgagees protected. 

In all cases conducted under this Article it shall be competent for the court, 

in its discretion, to direct the application of funds arising from a sale or 

mortgage of such property in such manner as may appear necessary or 

expedient for the protection of the interest of the mentally incompetent spouse: 

Provided, however, this section shall not be construed as requiring a purchaser 

or any other party advancing money on the property to see to the proper 

application of such money, but such purchaser or other party shall acquire title 

unaffected by the provisions of this section. (1935, c. 59, s. 4; 1987, c. 550, s. 2.) 

CASE NOTES 

Editor’s Note. — The case cited below was N.C. 305, 130 S.E.2d 654 (1963). 

decided under G.S. 35-17, which was recodified 
as this section by Session Laws 1987, c. 550, s. 
2 

The power to dissolve the rights of 
survivorship incident to the entireties es- 
tate is not within the court’s discretion. 

The discretion given the court by former 
§ 35-17 is limited to the protection of the 
incompetent’s interests. Perry v. Jolly, 259 

Perry v. Jolly, 259 N.C. 305, 180 S.E.2d 654 

(1962). 

-§ 35A-1314. Prior sales and mortgages validated. 

Any and all special proceedings under which estates by the entireties have 

been sold or mortgaged prior to March 5, 1935, under circumstances contem- 

plated in this Article are hereby in all respects ratified and confirmed, provided 

that such proceeding or proceedings are otherwise regular and conformable to 
law. (1935, c. 59, s. 5; 1987, c. 550, s. 2.) 

§§ 35A-1315 through 35A-1319: Reserved for future codification pur- 

poses. 
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§35A-1321 §35A-1320 CH. 35A. INCOMPETENCY AND GUARDIANSHIP 

ARTICLE 16. 

Surplus Income and Advancements. 

§ 35A-1320: Repealed by Session Laws 1989, c. 478, s. 14. 

Editor’s Note. — This Article is former 
Article 5 of Chapter 35, as recodified by Session 
Laws 1987, c. 550, s. 3. 

§ $5A-1321. Advancement of surplus income to certain 
relatives. 

When any incompetent person, of full age, and not having made a valid will, 
has children or grandchildren (such grandchildren being the issue of a 
deceased child), and is possessed of an estate, real or personal, whose annual 
income is more than sufficient abundantly and amply to support himself, and 
to support, maintain and educate the members of his family, with all the 
necessaries and suitable comforts of life, it is lawful for the clerk of the superior 
court for the county in which such person has his residence to order from time 
to time, and so often as may be judged expedient, that fit and proper 
advancements be made, out of the surplus of such income, to any such child, or 
grandchild, not being a member of his family and entitled to be supported, 
educated and maintained out of the estate of such person. Whenever any 
incompetent person of full age, not being married and not having issue, be 
possessed, or his guardian be possessed for him, of any estate, real or personal, 
or of an income which is more than sufficient amply to provide for such person, 
it shall be lawful for the clerk of the superior court for the county in which such 
person resided prior to incompetency to order from time to time, and so often 
as he may deem expedient, that fit and proper advancements be made, out of 
the surplus of such estate or income, to his or her parents, brothers and sisters, 
or grandparents to whose support, prior to his incompetency, he contributed in 
whole or in part. (R.C., c. 57, s. 9; Code, s. 1677; Rev., s. 1900; C.S., s. 2296; Ex. 
Ness. 1924 c) 93-1971 c1528) 3:32: LOTT, cal25cs. 5: 19874 ¢, 0o0.saoe 

Cross References. — As to payment of 
pension funds to dependent relatives of incom- 
petent veterans, see G.S. 34-14.1. 

CASE NOTES 

Editor’s Note. — The cases cited below were enough to amply provide for his support, and 
decided under G.S. 35-20, which was recodified 
as this section by Session Laws 1987, c. 550, s. 

3, and under former provisions. 
History of former §§ 35-20 through 35- 

27. — See Ford v. Security Nat’] Bank, 249 N.C. 
141, 105 S.E.2d 421 (1958). 
Home Purchased in Name of Incompe- 

tent for Use by Sister. — The evidence tended 
to show that petitioner was the sister of an 
insane veteran, that prior to and after entering 
the army he assisted in her support, that he 
was unmarried and had no other dependents, 
that his guardian had on hand more than 

that petitioner was destitute and without 
means of support. It was held that the clerk of 
the superior court, with the approval of the 
resident judge or presiding judge, had the 
power, upon proper findings from the evidence, 
to order guardian to purchase a home in the 
name of the incompetent for the use of peti- 
tioner, and to advance petitioner a reasonable 
sum monthly for her support. Patrick v. Branch 
Banking & Trust Co., 216 N.C. 525, 5 S.E.2d 
724 (1939). 

Cited in In re Jones, 211 N.C. 704, 191 S.E. 
511 (1937). 

200 



§35A-1322 ART. 16. SURPLUS INCOME, ETC. §35A-1324 

§ 35A-1322. Advancement to adult child or grandchild. 

When such incompetent person is possessed of a real or personal estate in 
excess of an amount more than sufficient to abundantly and amply support 
himself with all the necessaries and suitable comforts of life and has no minor 
children nor immediate family dependent upon him for support, education or 
maintenance, such advancements may be made out of such excess of the 
principal of his estate to such child or grandchild of age for the better 
promotion or advancement in life or in business of such child or grandchild: 
Provided, that the order for such advancement shall be approved by the 
resident or presiding judge of the district who shall find the facts in said order 
of approval. (1925, c. 136, s. 1; 1977, c. 725, s. 5; 1987, c. 550, s. 3.) 

CASE NOTES 

Editor’s Note. — The case cited below was 
decided under G.S. 35-21, which was recodified 
as this section by Session Laws 1987, c. 550, s. 
3. 
Findings Sufficient to Support Order for 

Advancements. — Finding to the effect that 
an incompetent was incurably insane, that his 
estate was greatly in excess of any needs for his 
support, hospitalization and maintenance, that 

his adult children were in dire financial need, 
and that advancements to them from their 
father’s estate under this section would operate 
for the better promotion and advancement in 
life of the children, support an order directing 
advancements to be made to the children out of 
the surplus estate of the incompetent. Ford v. 
Security Nat'l Bank, 249 N.C. 141, 105 S.E.2d 
421 (1958). 

§ 35A-1323. For what purpose and to whom advanced. 

Such advancements shall be ordered only for the better promotion in life of 
such as are of age, or married, and for the maintenance, support and education 
of such as are under the age of 21 years and unmarried; and in all cases the 
sums ordered shall be paid to such persons as, in the opinion of the clerk, will 
most effectually execute the purpose of the advancement. (R.C., c. 57, s. 10; 
Code, s. 1678; Rev., s. 1901; C.S., s. 2297; 1987, c. 550, s. 3.) 

CASE NOTES 

Editor’s Note. — The case cited below was 
decided under G.S. 35-22, which was recodified 
as this section by Session Laws 1987, c. 550, s. 
a 
Evidence Showing Need and Proper 

Purpose for Advancements. — Where the 
impoverished condition of an incompetent’s 
adult children and the adequacy of his estate 
were not challenged, and while the order for 

advancements did not restrict the use of the 
funds to the purchase of a home, the applicants 
had requested advancements for that purpose, 
it was held that the evidence demonstrated a 
need and a proper purpose for advancements, 
and was sufficient to support the findings and 
the judgment. Ford v. Security Nat'l Bank, 249 
N.C. 141, 105 S.E.2d 421 (1958). 

-§ 35A-1324. Distributees to be parties to proceeding for 
advancements. 

In every application for such advancements, the guardian of the incompetent 
person and all such other persons shall be parties as would at that time be 
entitled to a distributive share of his estate if he were then dead. (R.C., c. 57, 
s. 11; Code, s. 1679; Rev., s. 1902; C.S., s. 2298; 1977, c. 725, s. 5; 1987, c. 550, 
s. 3.) 
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§35A-1325 CH. 35A. INCOMPETENCY AND GUARDIANSHIP §35A-1328 

CASE NOTES 

Editor’s Note. — The case cited below was 
decided under G.S. 35-23, which was recodified 
as this section by Session Laws 1987, c. 550, s. 

3. 
In a proceeding requesting an increase 

permanently insane veteran, all persons who 
would be entitled to a distributive share of the 
estate in case of death are necessary parties 
under this section. Patrick v. Branch Banking 
& Trust Co., 241 N.C. 76, 84 S.E.2d 277 (1954). 

in the allowance to the dependent of a 

§ 35A-1325. Advancements to be equal; accounted for on 
death. 

The clerk, in ordering such advancements, shall, as far as practicable, so 

order the same as that, on the death of the incompetent person, his estate shall 

be distributed among his distributees in the same equal manner as if the 

advancements had been made by the person himself; and on his death every 

sum advanced to a child or grandchild shall be an advancement, and shall bear 

interest from the time it may be received. (R.C., c. 57, s. 12; Code, s. 1680; Rev., 

s. 1903; C.S., s. 2299; 1977, c. 725, s. 5; 1987, c. 550, s. 3.) 

§ 35A-1326. Advancements to those most in need. 

When the surplus aforesaid or advancement from the principal estate is not 
sufficient to make distribution among all the parties, the clerk may select and 
decree advancement to such of them as may most need the same, and may 
apportion the sum decreed in such amounts as are expedient and proper. (R.C., 
c. 57, s. 13; Code, s. 1681; Rev., s. 1904; C.S., s. 2300; 1925, c. 136, s. 2; 1987, 
CropU ss. oo) 

§ 354-1327. Advancements to be secured against waste. 

It is the duty of the clerk to withhold advancements from such persons as 
will probably waste them, or so to secure the same, when they may have 
families, that it may be applied to their support and comfort; but any sum so 
advanced shall be regarded as an advancement to such persons. (R.C., c. 57, s. 
14; Code, s. 1682; Rev., s. 1905; C.S., s. 2301; 1987, c. 550, s. 3.) 

CASE NOTES 

Editor’s Note. — The case cited below was _ securing the advancements from being wasted, 
decided under G.S. 35-26, which was recodified 
as this section by Session Laws 1987, c. 550, s. 
oi 
Order Not Reversed Because Advance- 

ments Not Secured against Waste. — An 
order under former G.S. 35-21 would not be 

held erroneous for want of direction in the order 

where the finding that the advancements 
would operate for the better promotion in life of 
the children was supported by evidence, even 
though it might later turn out that the ad- 
vancements were wasted. Ford v. Security Natl 
Bank, 249 N.C. 141, 105 S.E.2d 421 (1958). 

§ 35A-1328. Appeal; removal to superior court. 

Any person made a party may appeal from any order of the clerk; or may, 
when the pleadings are finished, require that all further proceedings shall be 
had in the superior court. (R.C., c. 57, s. 15; Code, s. 1683; Rev., s. 1906; C.S., 
s. 2302; 1987, c. 550,.s. 3.) 
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§35A-1329 ART. 17. GIFTS FROM INCOME §35A-1335 

§ 35A-1329. Advancements only when incompetence per- 
manent. 

No such application shall be allowed under this Article but in cases of such 
permanent and continued incompetence as that the incompetent person shall 
be judged by the clerk to be incapable, notwithstanding any lucid intervals, to 
make advancements with prudence and discretion. (R.C., c. 57, s. 16; Code, s. 
1684; Rev., s. 1907; C.S., s. 2303; 1987, c. 550, ss. 3, 3.1.) 

CASE NOTES 

Editor’s Note. — The case cited below was questing an increase in the allowance of a 
decided under G.S. 35-28, which was recodified permanently insane veteran, the Veterans Ad- 
as this section by Session Laws 1987, c. 550, s. ministration is a proper party under former 
3. G.S. 35-28 and 35-29. Patrick v. Branch Bank- 
Veterans Administration Is Proper’ ing & Trust Co., 241 N.C. 76, 84 S.E.2d 277 

Party to Proceeding. — In a proceeding re- (1954). 

§ 35A-1330. Orders suspended upon restoration of compe- 
tence. 

Upon such incompetent person’s being restored to competence, every order 
made for advancements shall cease to be further executed, and his estate shall 
be discharged of the same. (R.C., c. 57, s. 17; Code, s. 1685; Rev., s. 1908; C.S., 
s. 2304; 1987, c. 550, ss. 3, 3.2.) 

§§ 35A-1331 through 35A-1334: Reserved for future codification pur- 
poses. 

ARTICLE 17. 

Gifts from Income for Certain Purposes. 

§ 35A-1335. Gifts authorized with approval of judge of 
superior court. 

With the approval of the resident judge of the superior court of the district 
in which the guardian was appointed, upon a duly verified petition the 
guardian of a person judicially declared to be incompetent may, from the 
income of the incompetent, make gifts to the State of North Carolina, its 
agencies, counties or municipalities, or to the United States or its agencies or 
instrumentalities, or for religious, charitable, literary, scientific, historical, 
medical or educational purposes, or to individuals including the guardian. 
References in this Article to the “guardian” include any Trustee appointed by 
the court under prior law as fiduciary for the incompetent ward’s estate. (1963, 
c. 111, s. 1; 1987, c. 550, s. 4; 1999-270, s. 1.) 

Editor’s Note. — This Article is former Legal Periodicals. — For comment on gifts 

Article 5A of Chapter 35, as recodified by Ses- by guardian from estate of incompetent ward, 

sion Laws 1987, c. 550, s. 4. see 43 N.C.L. Rev. 616 (1965). 

CASE NOTES 

Editor’s Note. — The cases cited below were __recodified as this section by Session Laws 1987, 

decided under G.S. 35-29.1, which was _ c. 580, s. 4. 
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§35A-1336 

Article Limits Power of Trustee or 
Guardian to Make Gifts. — Former Articles 
5A, 5B, and 5C of Chapter 35 limit the power of 
a guardian or a trustee to make gifts of the 
character enumerated therein. He may do so 
only with the approval of the resident judge of 
the superior court of the county in which the 
guardian or trustee was appointed. To secure 
approval, the guardian or trustee must file a 
verified petition setting out what authority he 
wishes and the reasons justifying his request. 
In re Trusteeship of Kenan, 262 N.C. 627, 138 
S.E.2d 547 (1964). 
Income or Corpus of Incompetent’s Es- 

tate Cannot Be Taken Except for His Sup- 
port or Debts. — A court of equity may not, 
either in the exercise of its inherent jurisdiction 
or with legislative sanction granted by former 
G.S. 35-29.1, 35-29.4, 35-29.5, 35-29.10, 35- 
29.11 and 35-29.16, authorize the taking of 
income or corpus of the estate of an incompe- 
tent for a purpose other than the incompetent’s 
own support and the discharge of the incompe- 
tent’s legal obligations. In re Trusteeship of 
Kenan, 261 N.C. 1, 134 S.E.2d 85 (1964). 
Thus, Court May Not Authorize Gift Be- 

cause It Believes Gift Should Be Made. — 
To authorize a gift from an incompetent’s estate 
“if the court under all of the circumstances 
believes that such gift should be made,” would 
permit the court to do that which the incompe- 
tent had not done and would not do if sane. 
Such an order would amount to a taking of 
property in derogation of incompetent’s consti- 
tutional rights. In re Trusteeship of Kenan, 261 
N.C. 1, 184 S.E.2d 85 (1964). 

CH. 35A. INCOMPETENCY AND GUARDIANSHIP §35A-1336 

But Proposed Act by Trustee Need Not 
Enhance Ward’s Estate. — No court should 
authorize a guardian, or trustee, of an estate of 
an incompetent to act in a manner which will 
prove detrimental to the estate of his ward, but 
it does not follow that the proposed action must 
be one which benefits or enhances the estate of 
the ward. In re Trusteeship of Kenan, 262 N.C. 
627, 138 S.E.2d 547 (1964). 
And Gifts of Income or Principal May Be 

Authorized. — While an incompetent’s prop- 
erty may not, either with legislative sanction or 
court order, be taken for charitable purposes 
notwithstanding the part not taken is ample for 
incompetent’s needs, it is nonetheless true that 
courts of equity have authorized the gift of a 
part of incompetent’s income or principal. In re 
Trusteeship of Kenan, 261 N.C. 1, 134 S.E.2d 
85 (1964). 
On Finding Incompetent Would Proba- 

bly Have Made Gift if Sane. — A court may 
authorize a fiduciary to make a gift of a part of 
the estate of an incompetent only on a finding, 
on a preponderance of the evidence, at a hear- 
ing of which interested parties have notice, that 
the incompetent, if then of sound mind, would 
make the gift. In re Trusteeship of Kenan, 261 
N.C. 1, 134 S.E.2d 85 (1964); In re Trusteeship 
of Kenan, 262 N.C. 627, 138 S.E.2d 547 (1964). 
What it is necessary to establish is that the 

act proposed by the trustee of an incompetent is 
that which it is probable the incompetent would 
himself have done, or as it is probable he would 
have acted for himself, if he were of sound 
mind. In re Trusteeship of Kenan, 262 N.C. 627, 
138 S.E.2d 547 (1964). 

§ 35A-1336. Prerequisites to approval by judge of gifts for 
governmental or charitable purposes. 

The judge shall not approve gifts from income for governmental or charitable 
purposes unless it appears to the judge’s satisfaction that all of the following 
apply: 

(1) After making the gifts and the payment of federal and State income 
taxes, the remaining income of the incompetent will be reasonable 
and adequate to provide for the support, maintenance, comfort and | 
welfare of the incompetent and those legally entitled to support from 
the incompetent in order to maintain the incompetent and those 
dependents in the manner to which the incompetent and those 
dependents are accustomed and in keeping with their station in life. 

(2) Each donee is a donee to which a competent donor could make a gift, 
without limit as to amount, without incurring federal or State gift tax 
liability. 

(3) Each donee is a donee qualified to receive tax deductible gifts under 
federal and State income tax laws. 

(4) The aggregate of the gifts does not exceed the percentage of income 
fixed by federal law as the maximum deduction allowable for the gifts 
in computing federal income tax liability. (1963, c. 111, s. 2; 1987, c. 
050, s. 4; 1999-270, s. 2.) 
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§35A-1336.1 ART. 17. GIFTS FROM INCOME §35A-1338 

§ 35A-1336.1. Prerequisites to approval by judge of gifts to 
individuals. 

The judge shall not approve gifts from income to individuals unless it 
appears to the judge’s satisfaction that both the following requirements are 
met: 

(1) After making the gifts and paying federal and State income taxes, the 
remaining income of the incompetent will be reasonable and adequate 
to provide for the support, maintenance, comfort, and welfare of the 
incompetent and those legally entitled to support from the incompe- 
tent in order to maintain the incompetent and those dependents in the 
manner to which the incompetent and those dependents are accus- 
tomed and in keeping with their station in life; 

(2) The judge determines that either: 
a. The incompetent, prior to being declared incompetent, executed a 

paper-writing with the formalities required by the laws of North 
Carolina for the execution of a valid will, including a paper- 
writing naming as beneficiary a revocable trust created by the 
incompetent, and each donee is entitled to one or more specific 
legacies, bequests, devises, or distributions of specific amounts of 
money, income, or property under the paper-writing or the 
revocable trust or both or is a residuary legatee, devisee, or 
LECT, designated in the paper-writing or revocable trust or 
oth; or 

b. That so far as is known the incompetent has not, prior to being 
declared incompetent, executed a will which could be probated 
upon the death of the incompetent, and each donee is a person 
who would share in the incompetent’s estate, if the incompetent 
died contemporaneously with the signing of the order of the 
approval of the gifts; or 

c. The donee is the spouse, parent, descendent of the incompetent, or 
descendant of the incompetent’s parent, and the amount of the 
gift does not exceed the federal annual gift tax exclusion. 

The judge may order that the gifts be made in cash or in specific assets and 
may order that the gifts be made outright, in trust, under the North Carolina 
Uniform Transfers to Minors Act, under the North Carolina Uniform Custodial 
Trust Act, or otherwise. The judge may also order that the gifts be treated as 
an advancement of some or all of the amount the donee would otherwise 
receive at the incompetent’s death. (1999-270, s. 3.) 

§ 35A-1337. Fact that incompetent had not previously 
made similar gifts. 

The judge shall not withhold his approval merely because the incompetent, 
prior to becoming incompetent, had not made gifts to the same donees or other 
gifts similar in amount or type. (1963, c. 111, s. 3; 1987, c. 550, s. 4.) 

§ 35A-1338. Validity of gift. 
A gift made with the approval of the judge under the provisions of this Article 

shall be deemed a gift by the incompetent and shall be as valid in all respects 
as if made by a competent person. (1963, c. 111, s. 4; 1987, c. 550, s. 4.) 
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CASE NOTES 

Editor’s Note. — The case cited below was 

decided under G.S. 35-29.4, which was 

recodified as this section by Session Laws 1987, 

c. 550, s. 4. 

Income or Corpus of Incompetent’s Es- 

tate Cannot Be Taken Except for His Sup- 

port or Debts. — A court of equity may not, 
either in the exercise of its inherent jurisdiction 

or with legislative sanction granted by former 
G.S. 35-29.1, 35-29.4, 35-29.5, 35-29.10, 35- 
29.11 and 35-29.16, authorize the taking of 
income or corpus of the estate of an incompe- 
tent for a purpose other than the incompetent’s 
own support and the discharge of the incompe- 
tent’s legal obligations. In re Trusteeship of 
Kenan, 261 N.C. 1, 184 S.E.2d 85 (1964). 

§ 35A-1339: Reserved for future codification purposes. 

ARTICLE 18. 

Gifts from Principal for Certain Purposes. 

§ 35A-1340. Gifts authorized with approval of judge of 
superior court. 

With the approval of the resident judge of the superior court of the district 

in which the guardian was appointed upon a duly verified petition, the 

guardian of a person judicially declared to be incompetent may, from the 

principal of the incompetent’s estate, make gifts to the State of North Carolina, 

its agencies, counties or municipalities, or the United States or its agencies or 
instrumentalities, or for religious, charitable, literary, scientific, historical, 
medical or educational purposes, or to individuals including the guardian. The 
incompetent’s estate shall consist of all assets owned by the incompetent, 
including nonprobate assets. For purposes of this Article, nonprobate assets 
are those which would not be distributable in accordance with the incompe- 
tent’s valid probated will or the provisions of Chapter 29 at the incompetent’s 
death. The incompetent’s nonprobate estate would include nonprobate assets 
only. References in this Article to the “guardian” include any Trustee appointed 
by the court under prior law as fiduciary for the incompetent ward’s estate. 
(1963, c. 112, s. 1; 1987, c. 550, s. 5; 1999-270, s. 4.) | 

Editor’s Note. — This Article is former 
Article 5B of Chapter 35, as recodified by Ses- 
sion Laws 1987, c. 550, s. 5. 

CASE NOTES 

Editor’s Note. — The case cited below was or with legislative sanction granted by former 
decided under G.S. 35-29.5, which was 
recodified as this section by Session Laws 1987, 
C. DOUNS oD. 

Income or Corpus of Incompetent’s Es- 
tate Cannot Be Taken Except for His Sup- 
port or Debts. — A court of equity may not, 
either in the exercise of its inherent jurisdiction 

G.S. 35-29.1, 35-29.4, 35-29.5, 35-29.10, 35- 
29.11 and 35-29.16, authorize the taking of 
income or corpus of the estate of an incompe- 
tent for a purpose other than the incompetent’s 
own support and the discharge of the incompe- 
tent’s legal obligations. In re Trusteeship of 
Kenan, 261 N.C. 1, 134 S.E.2d 85 (1964). 
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§ 35A-1341. Prerequisites to approval by judge of gifts for 
governmental or charitable purposes. 

The judge shall not approve any gifts from principal for governmental or 
charitable purposes unless it appears to the judge’s satisfaction all of the 
following requirements are met: 

(1) The making of the gifts will not leave the incompetent’s remaining 
principal estate insufficient to provide reasonable and adequate 
income for the support, maintenance, comfort and welfare of the 
incompetent and those legally entitled to support from the incompe- 
tent in order to maintain the incompetent and these dependents in the 
manner to which the incompetent and those dependents are accus- 
tomed and in keeping with their station in life. 

(2) Each donee is a donee to which a competent donor could make a gift, 
without limit as to amount, without incurring federal or State gift tax 
liability. 

(3) Each donee is a donee qualified to receive tax deductible gifts under 
federal and State income tax laws. 

(4) The making of the gifts will not jeopardize the rights of any creditor of 
the incompetent. 

(5) It is improbable that the incompetent will recover competency during 
his or her lifetime. 

(5a) Sufficient credible evidence is presented to the court that the pro- 
posed gift is of a nature which the incompetent would have approved 
prior to being declared incompetent. 

(6) Either a. or b. applies: 
a. All of the following apply: 

1. The incompetent, prior to being declared incompetent, exe- 
cuted a paper-writing with the formalities required by the 
laws of North Carolina for the execution of a valid will, 
including a paper-writing naming as beneficiary a revocable 
trust created by the incompetent. 

2. Specific legacies, bequests, devises, or nondiscretionary distri- 
butions of specific amounts of money, income or property 
included in the paper-writing or revocable trust or both, will 
not be jeopardized by making the gifts. 

3. All residuary legatees, devisees and beneficiaries designated 
in the paper-writing or revocable trust or both, who would 
take under the paper-writing or revocable trust or both, if the 
incompetent died contemporaneously with the signing of the 
order of approval of the gifts and the paper-writing was 
probated as the incompetent’s will and the spouse, if any, of 
the incompetent have been given at least 10 days’ written 
notice that approval for the gifts will be sought and that 
objection may be filed with the clerk of superior court of the 
county in which the guardian was appointed, within the 
10-day period. 

b. Both of the following apply: 
1. That so far as is known the incompetent has not prior to being 

declared incompetent, executed a will which could be pro- 
bated upon the death of the incompetent; and 

2. All persons who would share in the incompetent’s intestate 
estate, if the incompetent died contemporaneously with the 
signing of the order of approval, have been given at least 10 
days’ written notice that approval for the gifts will be sought 
and that objection may be filed with the clerk of the superior 
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court, of the county in which the guardian was appointed, 
within the 10-day period. 

(7) If the gift for which approval is sought is of a nonprobate asset, all 
persons who would share in that nonprobate asset if the incompetent 
died contemporaneously with the signing of the order of approval have 
been given at least 10 days’ written notice that approval for the gifts 
will be sought and that objection may be filed with the clerk of 
superior court of the county in which the guardian was appointed 
within the 10-day period. This notice requirement shall be in addition 
to the notice requirements contained in G.S. 35A-1341(6)a.3. and 
(6)b.2. (1963, c. 112, s. 2; 1987, c. 550, s. 5; 1999-270, s. 5.) 

CASE NOTES 

Editor’s Note. — The case cited below was 
decided under G.S. 35-29.6, which was 

recodified as this section by Session Laws 1987, 
Gro NSO: 

The proceeding under former Article 5B 
of Chapter 35 is in personam. In re Trustee- 
ship of Kenan, 262 N.C. 627, 188 S.E.2d 547 

(1964). 
The incompetent and her guardian are 

the only necessary parties. In re Trustee- 
ship of Kenan, 262 N.C. 627, 138 S.E.2d 547 
(1964). 

Section Requires Notice to Those Who 
May Benefit on Incompetent’s Death. — 
Former G.S. 35-29.6 makes a condition prece- 
dent to the judge’s approval “at least 10 days’ 
written notice that approval for such gifts will 
be sought and that objection may be filed with 
the clerk of the superior court, of the county in 
which the guardian or trustee was appointed,” 
to those named as legatees or devisees, if in- 
competent has executed a will, or to those who 
would be heirs and distributees if the incompe- 
tent died intestate contemporaneously with the 
filing of the petition. In re Trusteeship of 
Kenan, 262 N.C. 627, 138 S.E.2d 547 (1964). 
And They Are Given Opportunity to 

Present Facts to Court. — Former G.S. 35- 
29.6 recognizes the contingent or potential in- 
terest of those who would probably benefit 
financially by the death of an incompetent; and, 
because of their interest, notice must be given 
to them. Those who must have notice are given 
an opportunity to present to the court facts 
which will assist the court in determining 
whether the action proposed by the trustee is 
detrimental to the estate of the incompetent, or 
whether the incompetent, if then competent, 
would probably not act as the trustee proposes 
to act. In re Trusteeship of Kenan, 262 N.C. 
627, 138 S.E.2d 547 (1964). 
But They Are Not Parties to Trustee’s 

Proceeding. — Those named as beneficiaries 
in an incompetent’s will have no interest in her 
properties so long as she lives. They take at her 
death only such properties as she then owns. 
They are not parties, and former G.S. 35-29.6 
does not purport to make them parties, to a 
proceeding initiated by the trustee. In re Trust- 
eeship of Kenan, 262 N.C. 627, 138 S.E.2d 547 
(1964). 
Personal Service of Notice Outside 

State. — See In re Trusteeship of Kenan, 262 
N.C. 627, 1388 S.E.2d 547 (1964). 

§ 35A-1341.1. Prerequisites to approval by judge of gifts to 
individuals. 

The judge shall not approve gifts from principal to individuals unless it 
appears to the judge’s satisfaction that all of the following requirements have 
been met: 

(1) Making the gifts will not leave the incompetent’s remaining principal 
estate insufficient to provide reasonable and adequate income for the 
support, maintenance, comfort, and welfare of the incompetent in 
order to maintain the incompetent and any dependents legally enti- 
tled to support from the incompetent in the manner to which the 
incompetent and those dependents are accustomed and in keeping 
with their station in life. 

(2) The making of the gifts will not jeopardize the rights of any existing 
creditor of the incompetent. 

(3) It is improbable that the incompetent will recover competency during 
his or her lifetime. 
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(4) The judge determines that either a., b., c., or d. applies. 
a. All of the following apply: 

1. The incompetent, prior to being declared incompetent, exe- 
cuted a paper-writing with the formalities required by the 
laws of North Carolina for the execution of a valid will, 
including a paper-writing naming as beneficiary a revocable 
trust created by the incompetent. 

2. Each donee is entitled to one or more specific legacies, be- 
quests, devises, or distributions of specific amounts of money, 
income, or property under either the paper-writing or revo- 
cable trust or both or is a residuary legatee, devisee, or 
beneficiary designated in the paper-writing or revocable trust 
or both. 

3. The making of the gifts will not jeopardize any specific legacy, 
bequest, devise, or distribution of specific amounts of money, 
income, or property. 

b. That so far as is known the incompetent has not, prior to being 
declared incompetent, executed a will which could be probated 
upon the death of the incompetent, and each donee is a person 
who would share in the incompetent’s intestate estate, if the 
incompetent died contemporaneously with the signing of the 
order of approval of the gifts. 

c. The donee is a person who would share in the incompetent’s 
nonprobate estate, if the incompetent died contemporaneously 
with the signing of the order of approval. 

d. The donee is the spouse, parent, descendant of the incompetent, or 
descendant of the incompetent’s parent, and the amount of the 
gift does not exceed the federal annual gift tax exclusion. 

(5) If the incompetent, prior to being declared incompetent, executed a 
paper-writing with the formalities required by the laws of North 
Carolina for the execution of a valid will, including a paper-writing 
naming as beneficiary a revocable trust created by the incompetent; 
then all residuary legatees, devisees, and beneficiaries designated in 
the paper-writing or revocable trust or both, who would take under 
the paper-writing or revocable trust or both if the incompetent died 
contemporaneously with the signing of the order of approval of the 
gifts and the paper-writing was probated as the incompetent’s will, 
the spouse, if any, of the incompetent and all persons identified in G.S. 
35A-1341.1(7) have been given at least 10 days’ written notice that 
approval for the gifts will be sought and that objection may be filed 
with the clerk of superior court of the county in which the guardian 
was appointed, within the 10-day period. 

(6) If so far as is known, the incompetent has not, prior to being declared 
incompetent, executed a will which could be probated upon the death 
of the incompetent, all persons who would share in the incompetent’s 
estate, if the incompetent died contemporaneously with the signing of 
the order of approval, have been given at least 10 days’ written notice 
that approval for the gifts will be sought and that objection may be 
filed with the clerk of the superior court of the county in which the 
guardian was appointed, within the 10-day period. 

(7) If the gift for which approval is sought is of a nonprobate asset, all 
persons who would share in that nonprobate asset if the incompetent 
died contemporaneously with the signing of the order of approval have 
been given at least 10 days’ written notice that approval for the gifts 
will be sought and that objection may be filed with the clerk of the 
superior court of the county in which the guardian was appointed 
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within the 10-day period. This notice requirement shall be in addition 

to the notice requirements contained in G.S. 35A-1341.1(5) and (6) 

above. 
The judge may order that the gifts be made in cash or in specific assets and 

may order that the gifts be made outright, in trust, under the North Carolina 

Uniform Transfers to Minors Act, under the North Carolina Uniform Custodial 

Trust Act, or otherwise. The judge may also order that the gifts be treated as 

an advancement of some or all of the amount the donee would otherwise 

receive at the incompetent’s death. (1999-270, s. 6.) 

§ 35A-1342. Who deemed specific and residuary legatees 
and devisees of incompetent under § 35A-1341. 

For purposes of G.S. 35A-1341(6)a and G.S. 35A-1341.1(4) and (5), if the 
paper-writing provides for the residuary estate to be placed in trust for a term 
of years, or if the paper-writing names as beneficiary a revocable trust created 
by the incompetent, and the trust or trusts include dispositive provisions 
which provide that assets continue in trust for a term of years with stated 
amounts of income payable to designated beneficiaries during the term and 
stated amounts payable to designated beneficiaries upon termination of the 
trust or trusts, the designated beneficiaries shall be deemed to be specific 
legatees, devisees, and beneficiaries and those taking the remaining income of 
the trust or trusts and, at the end of the term, the remaining principal shall be 
deemed to be residuary legatees, devisees, and beneficiaries who would take 
under the paper-writing or revocable trust or both if the incompetent died 
contemporaneously with the signing of the order of approval of the gifts. In no 
case shall any prospective executor or trustee be considered either a specific or 
residuary legatee, devisee, or beneficiary on the sole basis of prospective 
rath as executor or trustee. (1963, c. 112, s. 3; 1987, c. 550, s. 5; 1999-270, s. 
bs 

§ 35A-1343. Notice to minors and incompetents under 
§ 35A-1341 and § 35A-1341.1. 

If any person, to whom notice must be given under the provisions of G.S. 
35A-1341 and G.S. 35A-1341.1 is a minor or is incompetent, or is an unborn or 
unascertained beneficiary, then the notice shall be given to his duly appointed 
guardian or other duly appointed representative: Provided, that if a minor, 
incompetent, unborn, or unascertained beneficiary has no guardian or repre- 
sentative, then a guardian ad litem shall be appointed by the judge and the 
guardian ad litem shall be given the notice herein required. (1963, c. 112, s. 4; 
1987, c. 550, s. 5; 1999-270, s. 8.) 

§ 35A-1344. Objections to proposed gift; fact that incom- 
petent had previously made similar gifts. 

If any objection is filed by one to whom notice has been given under the terms 
of this Article, the clerk shall bring it to the attention of the judge, who shall 
hear the same, and determine the validity and materiality of such objection 
and make his order accordingly. If no such objection is filed, the judge shall 
include a finding to that effect in such order as he may make. The judge shall 
not withhold his approval merely because the incompetent, prior to becoming 
incompetent, had not made gifts to the same donees or other gifts similar in 
amount or type. (1963, c. 112, s. 5; 1987, c. 550, s. 5.) 
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§ 35A-1345. Validity of gift. 

ART. 19. DECLARATION AND GIFT §35A-1350 

A gift made with the approval of the judge under the provisions of this Article 
shall be deemed to be a gift made by the incompetent, and shall be as valid in 
all respects as if made by a competent person. (1963, c. 112, s. 6; 1987, c. 550, 
s. 5.) 

CASE NOTES 

Editor’s Note. — The case cited below was 
decided under G.S. 35-29.10, which was 
recodified as this section by Session Laws 1987, 
Gr650;¢s. 5. 
Income or Corpus of Incompetent’s Es- 

tate Cannot Be Taken Except for His Sup- 
port or Debts. — A court of equity may not, 
either in the exercise of its inherent jurisdiction 

or with legislative sanction granted by former 
G.S. 35-29.1, 35-29.4, 35-29.5, 35-29.10, 35- 
29.11 and 35-29.16, authorize the taking of 
income or corpus of the estate of an incompe- 
tent for a purpose other than the incompetent’s 
own support and the discharge of the incompe- 
tent’s legal obligations. In re Trusteeship of 
Kenan, 261 N.C. 1, 1384 S.E.2d 85 (1964). 

8§ 35A-1346 through 35A-1349: Reserved for future codification pur- 
poses. 

ARTICLE 19. 

Declaring Revocable Trust Irrevocable and Making Gift of 
Incompetent’s Life Interest Therein. 

§ 35A-1350. Declaration and gift for certain purposes au- 
thorized with approval of judge of superior 
court. 

When a person has created a revocable trust, reserving the income for life, 
and thereafter has been judicially declared to be incompetent, the guardian or 
trustee of such incompetent, with the approval of the resident judge of the 
superior court of the district in which he was appointed, upon a duly verified 
petition may declare the trust to be irrevocable and make a gift of the life 
interest of the incompetent to the State of North Carolina, its agencies, 
counties or municipalities, or to the United States or its agencies or instru- 
mentalities, or for religious, charitable, literary, scientific, historical, medical 
or educational purposes. (1963, c. 113, s. 1; 1987, c. 550, s. 6.) 

Editor’s Note. — This Article is former 
Article 5C of Chapter 35, as recodified by Ses- 
sion Laws 1987, c. 550, s. 6. 

CASE NOTES 

Editor’s Note. — The cases cited below were 
decided under G.S. 35-29.11, which was 
recodified as this section by Session Laws 1987, 
c. 650, s. 6. 
Income or Corpus of Incompetent’s Es- 

tate Cannot Be Taken Except for His Sup- 
port or Debts. — A court of equity may not, 
either in the exercise of its inherent jurisdiction 
or with legislative sanction granted by former 
G.S. 35-29.1, 35-29.4, 35-29.5, 35-29.10, 35- 

29.11 and 35-29.16, authorize the taking of 
income or corpus of the estate of an incompe- 
tent for a purpose other than the incompetent’s 
own support and the discharge of the incompe- 
tent’s legal obligations. In re Trusteeship of 
Kenan, 261 N.C. 1, 134 8.E.2d 85 (1964). 
Modification of Trust Does Not Rewrite 

Contract. — Modification of a trust by making 
it irrevocable and donating the income for the 
life of the incompetent trustor to certain desig- 
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nated charities does not rewrite the contract so those things which the trustor, if competent, 

as to affect the rights of the ultimate beneficia- | would probably have done. In re Trusteeship of 

ries, but merely authorizes the trustees to do Kenan, 262 N.C. 627, 138 S.E.2d 547 (1964). 

§ 35A-1351. Prerequisites to approval of gift. 

The judge shall not approve the gift unless it appears to his satisfaction that: 

(1) It is improbable that the incompetent will recover competency during 
his or her lifetime; 

(2) The estate of the incompetent, after making the gift and after payment 
of any gift taxes which may be incurred by reason of the declaration of 
irrevocability, will be sufficient to provide reasonable and adequate 
income for the support, maintenance, comfort and welfare of the 
incompetent and those legally entitled to support from the incompe- | 
tent in order to maintain the incompetent and such dependents in the 
manner to which the incompetent and such dependents are accus- 
tomed and in keeping with their station in life (and in no event less 
than twice the average, for the five calendar years preceding the 
calendar year of such gift, of expenditures for the incompetent’s 
support, maintenance, comfort and welfare); 

(3) Each donee of any part of the life interest is a donee to which a 
competent donor could make a gift, without limit as to amount, 
without incurring federal or State gift tax lability; 

(4) Each donee of any part of the life interest is a donee qualified to receive 
tax deductible gifts under federal and State income tax laws. 

(5) Either: 
a.1. The incompetent, prior to being declared incompetent, executed 

a paper-writing, with the formalities required by the laws of 
North Carolina for the execution of a valid will; 

2. Specific legacies, bequests or devises of specific amounts of 
money, income or property included in such paper-writing, 
will not be jeopardized by making such gifts; 

3. All residuary legatees and devisees designated in such paper- 
writing, who would take under the paper-writing if the 
incompetent died contemporaneously with the signing of the 
order of approval of such gifts, and such paper-writing was 
probated as the incompetent’s will and the spouse, if any, of 
such incompetent have been given at least 10 days’ written 
notice that approval for such gifts will be sought and that 
objection may be filed with the clerk of superior court, of the 
county in which the guardian or trustee was appointed, 
within the 10-day period; or | 

b.1. That so far as is known the incompetent has not prior to being 
declared incompetent, executed a will which could be pro- 
bated upon the death of the incompetent; and 

2. All persons who would share in the incompetent’s estate, if the 
incompetent died contemporaneously with the signing of the 
order of approval, have been given at least 10 days’ written 
notice that approval for such gifts will be sought and that 
objection may be filed with the clerk of the superior court, of 
the county in which the guardian or trustee was appointed, 
within the 10-day period. (1963, c. 113, s. 2; 1987, c. 550, s. 6.) 
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CASE NOTES 

Editor’s Note. — The case cited below was Present Facts to Court. — Former G.S. 35- 

decided under G.S. 35-29.12, which was 

recodified as this section by Session Laws 1987, 
aU. Ss. 0. 
The proceeding under former Article 5C 

of Chapter 35 was in personam. In re Trust- 
eeship of Kenan, 262 N.C. 627, 188 S.E.2d 547 
(1964). 
The incompetent and her guardian are 

the only necessary parties. In re Trustee- 
ship of Kenan, 262 N.C. 627, 138 S.E.2d 547 
(1964). 

Section Requires Notice to Those Who 
May Benefit on Incompetent’s Death. — 
Former G.S. 35-29.12 makes a condition prece- 
dent to the judge’s approval “at least 10 days’ 
written notice that approval for such gifts will 
be sought and that objection may be filed with 
the clerk of the superior court, of the county in 
which the guardian or trustee was appointed,” 
to those named as legatees or devisees, if in- 
competent has executed a will, or to those who 
would be heirs and distributees if the incompe- 
tent died intestate contemporaneously with the 
filing of the petition. In re Trusteeship of 
Kenan, 262 N.C. 627, 138 S.E.2d 547 (1964). 
And They Are Given Opportunity to 

29.12 recognizes the contingent or potential 
interest of those who would probably benefit 
financially by the death of an incompetent; and, 
because of their interest, notice must be given 
to them. Those who must have notice are given 
an opportunity to present to the court facts 
which will assist the court in determining 
whether the action proposed by the trustee is 
detrimental to the estate of the incompetent, or 
whether the incompetent, if then competent, 
would probably not act as the trustee proposes 
to act. In re Trusteeship of Kenan, 262 N.C. 
627, 138 S.E.2d 547 (1964). 
But They Are Not Parties to Trustee’s 

Proceeding. — Those named as beneficiaries 
in an incompetent’s will have no interest in her 
properties so long as she lives. They take at her 
death only such properties as she then owns. 
They are not parties, and former G.S. 35-29.12 
does not purport to make them parties, to a 
proceeding initiated by the trustee. In re Trust- 
eeship of Kenan, 262 N.C. 627, 138 S.E.2d 547 

(1964). 
Personal Service of Notice outside 

State. — See In re Trusteeship of Kenan, 262 
N.C. 627, 138 S.E.2d 547 (1964). 

§ 35A-1352. Who deemed specific and residuary legatees 
and devisees of incompetent under § 35A-1351. 

For purposes of G.S. 35A-1351(5)a of this Article, if such paper-writing 
provides for the residuary estate to be placed in trust for a term of years, with 
stated amounts of income payable to designated beneficiaries during the term 
and stated amounts payable to designated beneficiaries upon termination of 
the trust, such designated beneficiaries shall be deemed to be specific legatees 
and devisees and those taking the remaining income of the trust and, at the 
end of the term, the remaining principal shall be deemed to be residuary 
legatees or devisees who would take under the paper-writing if the incompe- 
tent died contemporaneously with the signing of the order of approval of such 
gifts. In no case shall any prospective executor or trustee be considered either 
a specific or residuary legatee or devisee. (1963, c. 113, s. 3; 1987, c. 550, s. 6.) 

§ 35A-1353. Notice to minors and incompetents under 
§ 35A-1351. 

If any person, to whom notice must be given under the provisions of G.S. 
35A-1351(5) of this Article, is a minor or is incompetent, then the notice shall 
be given to his duly appointed guardian or other duly appointed representa- 
tive: Provided, that if a minor or incompetent has no such guardian or 
representative, then a guardian ad litem shall be appointed by the judge and 
such guardian ad litem shall be given the notice herein required. (1963, c. 113, 
s. 4; 1987, c. 550, s. 6.) 
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CASE NOTES 

Applied in State v. Young, 140 N.C. App. 1, 
535 S.E.2d 380, 2000 N.C. App. LEXIS 1042 
(2000), cert. denied, 353 N.C. 397, 547 S.E.2d 

429 (2001), appeal dismissed, 353 N.C. 397, 547 
S.E.2d 429 (2001). 

§ 35A-1354. Objections to proposed declaration and gift; 
fact that incompetent had not previously made 
similar gifts. | 

If any objection is filed by one to whom notice has been given under the terms 
of this Article, the clerk shall bring it to the attention of the judge, who shall 
hear the same, and determine the validity and materiality of such objection 
and make his order accordingly. If no such objection is filed, the judge shall 
include a finding to that effect in such order as he may make. The judge shall 
not withhold his approval merely because the incompetent, prior to becoming 
incompetent, had not made gifts to the same donees or other gifts similar in 
amount or type. (1963, c. 113, s. 5; 1987, c. 550, s. 6.) 

§ 35A-1355. Validity of declaration and gift. 

Such declaration and gift, when made with the approval of the judge and 
under the provisions of this Article, shall be deemed to be the declaration and 
gift of the incompetent and shall be as valid in all respects as if made by a 
competent person. (1968, c. 113, s. 6; 1987, c. 550, s. 6.) 

CASE NOTES 

Editor’s Note. — The case cited below was 
decided under G.S. 35-29.16, which was 
recodified as this section by Session Laws 1987, 
Ghaa0, $46. 
Income or Corpus of Incompetent’s Es- 

tate Cannot Be Taken Except for His Sup- 
port or Debts. — A court of equity may not, 
either in the exercise of its inherent jurisdiction 

or with legislative sanction granted by former 
G.S. 35-29.1, 35-29.4, 35-29.5, 35-29.10, 35- 
29.11 and 35-29.16, authorize the taking of 
income or corpus of the estate of an incompe- 
tent for a purpose other than the incompetent’s 
own support and the discharge of the incompe- 
tent’s legal obligations. In re Trusteeship of 
Kenan, 261 N.C. 1, 184 S.E.2d 85 (1964). 

§§ 35A-1356 through 35A-1359: Reserved for future codification pur- 
poses. 

ARTICLE 20. 

Guardians’ Deeds Validated When Seal Omitted. 

§ 35A-1360. Deeds by guardians omitting seal, prior to 
January 1, 1944, validated. 

All deeds executed prior to the first day of January, 1944, by any guardian, 
acting under authority obtained by him from the superior court as required by 
law, in which the guardian has omitted to affix his seal after his signature 
and/or has omitted to affix the seal after the signature of his ward shall be good 
and valid, and shall pass the title to the land which the guardian was 
authorized to convey: Provided, however, this section shall not apply to any 
pending litigation. (1947, c. 531; 1987, c. 550, s. 9.) 
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Editor’s Note. — This Article is former 
Article 4A of Chapter 33, as recodified by Ses- 
sion Laws 1987, c. 550, s. 9. 

§ 35A-1361. Certain private sales validated. 

All private sales of real and personal property made by a guardian under 
Article 4 of this Chapter before June 1, 1985, that, under G.S. 1-339.36, should 
have been conducted as public sales because an upset bid was submitted, are 
validated to the same extent as if the guardian had complied with the 
procedures for a public sale. (1985, c. 654, s. 1(2)); 1987, c. 550, s. 9.) 

§§ 35A-1362 through 35A-1369: Reserved for future codification pur- 
poses. 

SUBCHAPTER IV. STANDBY GUARDIANS FOR MINOR 

CHILDREN. 

ARTICLE 21. 

Standby Guardianship. 

§ 35A-1370. Definitions. 

For purposes of this Article: 
(1) “Alternate standby guardian” means a person identified in either a 

petition or designation to become the guardian of the person or, when 
appropriate, the general guardian of a minor child, pursuant to G.S. 
35A-1373 or to G.S. 35A-1374, when the person identified as the 
standby guardian and the designator or petitioner has identified an 
alternate standby guardian. 

(2) “Attending physician” means the physician who has primary respon- 
sibility for the treatment and care of the parent or legal guardian. 
When more than one physician shares this responsibility, or when a 
physician is acting on the primary physician’s behalf, any such 
physician may act as the attending physician pursuant to this section. 

en no physician has this responsibility, a physician who is familiar 
with the petitioner’s medical condition may act as the attending 
physician pursuant to this Article. 

(3) “Debilitation” means a chronic and substantial inability, as a result of 
a physically debilitating illness, disease, or injury, to care for one’s 
minor child. 

(4) “Designation” means a written document voluntarily executed by the 
designator pursuant to this Article. 

(5) “Designator” means a person who suffers from a progressive chronic 
illness or an irreversible fatal illness and who is the biological or 
adoptive parent, the guardian of the person, or the general guardian 
of a minor child. A designation under this Article may be made on 
behalf of a designator by the guardian of the person or the general 
guardian of the designator. 

(6) “Determination of debilitation” means a written determination made 
by the attending physician which contains the physician’s opinion to 
a reasonable degree of medical certainty regarding the nature, cause, 
extent, and probable duration of the debilitation of the petitioner or 
designator. 
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(7) “Determination of incapacity” means a written determination made by 

the attending physician which contains the physician’s opinion to a 
reasonable degree of medical certainty regarding the nature, cause, 
extent, and probable duration of the incapacity of the petitioner or 
designator. 

(8) “Incapacity” means a chronic and substantial inability, as a result of 
mental or organic impairment, to understand the nature and conse- 
quences of decisions concerning the care of one’s minor child, and a 
consequent inability to make these decisions. 

(9) “Minor child” means an unemancipated child or children under the age 
of 18 years. 

(10) “Petitioner” means a person who suffers from a progressive chronic 
illness or an irreversible fatal illness and who is the biological parent, 
the adoptive parent, the guardian of the person, or the general — 
guardian of a minor child. A proceeding under this Article may be 
initiated and pursued on behalf of a petitioner by the guardian of the 
person, the general guardian of the petitioner, or by a person ap- 
pointed by the clerk of superior court pursuant to Rule 17 of the Rules 
of Civil Procedure as guardian ad litem for the purpose of initiating 
and pursuing a proceeding under this Article on behalf of a petitioner. 

(11) “Standby guardian” means a person appointed pursuant to G.S. 
35A-1373 or designated pursuant to G.S. 35A-1374 to become the 
guardian of the person or, when appropriate, the general guardian of 
a minor child upon the death of a petitioner or designator, upon a 
determination of debilitation or incapacity of a petitioner or designa- 
tor, or with the consent of a petitioner or designator. 

(12) “Triggering event” means an event stated in the designation executed 
or order entered under this Article which empowers the standby 
guardian, or the alternate standby guardian, if one is identified and 
the standby guardian is unwilling or unable to serve, to assume the 
duties of the office, which event may be the death of a petitioner or 
designator, incapacity of a petitioner or designator, debilitation of a 
petitioner or designator with the petitioner’s or designator’s consent, 
or the consent of the petitioner or designator, whichever occurs first. 
(1995, c. 313, s. 1.) 

Editor’s Note. — The sections in this Article The Rules of Civil Procedure, referred to 
have been renumbered at the direction of the above, may be found at G.S. 1A-1. 
Revisor of Statutes, the section numbers in the 
enacting act having been G.S. 35A-1370 to 
35A-1381. 

§ 354-1371. Jurisdiction; limits. 

Notwithstanding the provisions of Subchapter II of this Chapter, the clerk of 
superior court shall have original jurisdiction for the appointment of a standby 
guardian for a minor child under this Article. Provided that the clerk shall 
have no jurisdiction, no standby guardian may be appointed under this Article, 
and no designation may become effective under this Article when a district 
court has assumed jurisdiction over the minor child in an action under Chapter 
50 of the General Statutes or in an abuse, neglect, or dependency proceeding 
under Subchapter I of Chapter 7B of the General Statutes, or when a court in 
another state has assumed such jurisdiction under a comparable statute. 
(1995, c. 3138, s. 1; 1998-202, s. 13(g).) 
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§ 35A-1372. Standby guardianship; applicability. 

This Article provides two methods for appointing a standby guardian: by 
petition pursuant to G.S. 35A-1373 or by designation pursuant to G.S. 
35A-1374. If a standby guardian is unwilling or unable to serve as a standby 
guardian and the designator or petitioner has identified an alternate standby 
guardian, then the alternate standby guardian shall become the standby 
guBEaian: upon the same conditions as set forth in this Article. (1995, c. 313, s. 
ce 

§ 35A-1373. Appointment by petition of standby guardian; 
petition, notice, hearing, order. 

(a) A petitioner shall commence a proceeding under this Article for the 
appointment of a standby guardian of a minor child by filing a petition with the 
clerk of superior court of the county in which the minor child resides or is 
domiciled at the time of filing. A petition filed by a guardian of the person or a 
general guardian of the minor child who was appointed under this Chapter 
shall be treated as a motion in the cause in the original guardianship, but the 
provisions of this section shall otherwise apply. 

(b) A petition for the judicial appointment of a standby guardian of a minor 
child shall: 

(1) Identify the petitioner, the minor child, the person designated to be the 
standby guardian, and the person designated to be the alternate 
standby guardian, if any; 

(2) State that the authority of the standby guardian is to become effective 
upon the death of the petitioner, upon the incapacity of the petitioner, 
upon the debilitation of the petitioner with the consent of the 
petitioner, or upon the petitioner’s signing of a written consent stating 
that the standby guardian’s authority is in effect, whichever occurs 
first; 

(3) State that the petitioner suffers from a progressively chronic illness or 
an irreversible fatal illness, and the basis for such a statement, such 
as the date and source of a medical diagnosis, without requiring the 
identification of the illness in question; 

(4) State whether there are any lawsuits, in this or any other jurisdiction, 
involving the minor child and, if so, identify the parties, the case 
numbers, and the states and counties where filed; and 

(5) Be verified by the petitioner in front of a notary public or another 
person authorized to administer oaths. 

(c) A copy of the petition and written notice of the time, date, and place set 
for a hearing shall be served upon any biological or adoptive parent of the 
minor child who is not a petitioner, and on any other person the clerk may 
direct, including the minor child. Service shall be made pursuant to Rule 4 of 
the Rules of Civil Procedure, unless the clerk directs otherwise. When service 
is made by the sheriff, the sheriff shall make such service without demanding 
his fees in advance. Parties may waive their right to notice of the hearing and 
the clerk may proceed to consider the petition upon determining that all 
oat sia parties are before the court and agree to have the petition consid- 
ered. 

(d) If at or before the hearing any parent entitled to notice under subsection 
(c) of this section presents to the clerk a written claim for custody of the minor 
child, the clerk shall stay further proceedings under this Article pending the 
filing of a complaint for custody of the minor child under Chapter 50 of the 
General Statutes and, upon the filing of such a complaint, shall dismiss the 
petition. If no such complaint is filed within 30 days after the claim is 
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presented, the clerk shall conduct a hearing and enter an order as provided for 

in this section. 
(e) The petitioner’s appearance at the hearing shall not be required if the 

petitioner is medically unable to appear, unless the clerk determines that the 

petitioner is able with reasonable accommodation to appear and that the 

interests of justice require that the petitioner be present at the hearing. 

(f) At the hearing, the clerk shall receive evidence necessary to determine 

whether the requirements of this Article for the appointment of a standby 

guardian have been satisfied. If the clerk finds that the petitioner suffers from 

a progressive chronic illness or an irreversible fatal illness, that the best 

interests of the minor child will be promoted by the appointment of a standby 
guardian of the person or general guardian, and that the standby guardian and 
the alternate standby guardian, if any, are fit to serve as guardian of the person 

or general guardian of the minor child, the clerk shall enter an order — 
appointing the standby guardian named in the petition as standby guardian of 
the person or standby general guardian of the minor child and shall issue 
letters of appointment to the standby guardian. The order may also appoint the 
alternate standby guardian named in the petition as the alternate standby 
guardian of the person or alternate general guardian of the minor child in the 
event that the person named as standby guardian is unwilling or unable to 
serve as standby guardian and shall provide that, upon a showing of that 
unwillingness or inability, letters of appointment will be issued to the alternate 
standby guardian. 

(g) Letters of appointment issued pursuant to this section shall state that 
the authority of the standby guardian or alternate standby guardian of the 
person or the standby guardian or alternate standby general guardian is 
effective upon the receipt by the guardian of a determination of the death of the 
petitioner, upon receipt of a determination of the incapacity of the petitioner, 
upon receipt of a determination of the debilitation of the petitioner and the 
petitioner’s consent, whichever occurs first, and shall also provide that the 
authority of the standby guardian may earlier become effective upon written 
consent of the petitioner pursuant to subsection (/) of this section. 

(h) If at any time prior to the commencement of the authority of the standby 
guardian the clerk, upon motion of the petitioner or any person entitled to 
notice under subsection (c) of this section and after hearing, finds that the 
requirements of subsection (f) of this section are no longer satisfied, the clerk 
shall rescind the order. 

(i) Where the order provides that the authority of the standby guardian is 
effective upon receipt of a determination of the death of the petitioner, the 
standby guardian’s authority shall commence upon the standby guardian’s 
receipt of proof of death of the petitioner such as a copy of a death certificate . 
or a funeral home receipt. The standby guardian shall file the proof of death in 
the office of the clerk who entered the order within 90 days of the date of the 
eget death or the standby guardian’s authority may be rescinded by the 
clerk. 

(j) Where the order provides that the authority of the standby guardian is 
effective upon receipt of a determination of the incapacity of the petitioner, the 
standby guardian’s authority shall commence upon the standby guardian’s 
receipt of a copy of the determination of incapacity made pursuant to G.S. 
35A-1375. The standby guardian shall file a copy of the determination of 
incapacity in the office of the clerk who entered the order within 90 days of the 
date of the receipt of such determination, or the standby guardian’s authority 
may be rescinded by the clerk. 

(k) Where the order provides that the authority of the standby guardian is 
effective upon receipt of a determination of the debilitation of the petitioner, 
the standby guardian’s authority shall commence upon the standby guardian’s 
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receipt of a copy of the determination of debilitation made pursuant to G.S. 
35A-1375, as well as a written consent signed by the petitioner. The standby 
guardian shall file a copy of the determination of debilitation and the written 
consent in the office of the clerk who entered the order within 90 days of the 
date of the receipt of such determination, or the standby guardian’s authority 
may be rescinded by the clerk. 

(l) Notwithstanding subsections (i), (j), and (k) of this section, a standby 
guardian’s authority shall commence upon the standby guardian’s receipt of 
the petitioner’s written consent to such commencement, signed by the peti- 
tioner in the presence of two witnesses who are at least 18 years of age, other 
than the standby guardian or the alternate standby guardian, who shall also 
sign the writing. Another person may sign the written consent on the 
petitioner’s behalf and at the petitioner’s direction if the petitioner is physi- 
cally unable to do so, provided such consent is signed in the presence of the 
petitioner and the two witnesses. The standby guardian shall file the written 
consent in the office of the clerk who entered the order within 90 days of the 
date of such written consent, or the standby guardian’s authority may be 
rescinded by the clerk. 

(m) The petitioner may revoke a standby guardianship created under this 
section by executing a written revocation, filing it in the office of the clerk who 
entered the order, and promptly providing the standby guardian with a copy of 
the revocation. 

(n) A person appointed standby guardian pursuant to this section may at 
any time before the commencement of the person’s authority renounce the 
appointment by executing a written renunciation and filing it with the clerk 
who entered the order and promptly providing the petitioner with a copy of the 
renunciation. Upon the filing of a renunciation, the clerk shall issue letters of 
appointment to the alternate standby guardian, if any. (1995, c. 313, s. 1.) 

Editor’s Note. — The Rules of Civil Proce- 
dure, referred to above, may be found at G.S. 
1A-1. 

§ 35A-1374. Appointment by written designation; form. 

(a) A designator may designate a standby guardian by means of a written 
designation, signed by the designator in the presence of two witnesses at least 
18 years of age, other than the standby guardian or alternate standby 
guardian, who shall also sign the writing. Another person may sign the written 
designation on the behalf of and at the direction of the designator if the 
designator is physically unable to do so, provided that the designation is signed 
in the presence of the designator and the two witnesses. 

(b) A designation of a standby guardian shall identify the designator, the 
minor child, the person designated to be the standby guardian, and the person 
designated to be the alternate standby guardian, if any, and shall indicate that 
the designator intends for the standby guardian or the alternate standby 
guardian to become the minor child’s guardian in the event that the designator 
either: 

(1) Becomes incapacitated; 
(2) Becomes debilitated and consents to the commencement of the 

standby guardian’s authority; 
(3) Dies prior to the commencement of a judicial proceeding to appoint a 

guardian of the person or general guardian of a minor child; or 
(4) Consents to the commencement of the standby guardian’s authority. 

(c) The authority of the standby guardian under a designation shall com- 
mence upon the same conditions as set forth in G.S. 35A- 1373() through (J). 
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(d) The standby guardian or, if the standby guardian is unable or unwilling 

to serve, the alternate standby guardian shall commence a proceeding under 

this Article to be appointed guardian of the person or general guardian of the 

minor child by filing a petition with the clerk of superior court of the county in 

which the minor child resides or is domiciled at the time of filing. The petition 
shall be filed after receipt of either: 

(1) A copy of a determination of incapacity made pursuant to G.S. 
35A-1375; 

(2) A copy of a determination of debilitation made pursuant to G.S. 
35A-1375 and a copy of the designator’s written consent to such 
commencement; 

(3) A copy of the designator’s written consent to such commencement, 
made pursuant to G.S. 35A-1373(); or 

(4) Proof of death of the designator, such as a copy of a death certificate or — 
a funeral home receipt. 

(e) The standby guardian shall file a petition pursuant to subsection (d) of 
this section within 90 days of the date of the commencement of the standby 
guardian’s authority under this section, or the standby guardian’s authority 
shall lapse after the expiration of those 90 days, to recommence only upon 
filing of the petition. 

(f) A petition filed pursuant to subsection (d) of this section shall: 
(1) Append the written designation of such person as standby guardian; 

an 
(2) Append a copy of either (i) the determination of incapacity of the 

designator; (ii) the determination of debilitation of the designator and 
the written consent of the designator; (iii) the designator’s consent; or 
(iv) proof of death of the designator, such as a copy of a death 
certificate or a funeral home receipt; and 

(3) If the petition is by a person designated as an alternate standby 
guardian, state that the person designated as the standby guardian is 
unwilling or unable to act as standby guardian, and the basis for that 
statement; and 

(4) State whether there are any lawsuits, in this State or any other 
jurisdiction, involving the minor child and, if so, identify the parties, 
the case numbers, and the states and counties where filed; and 

(5) Be verified by the standby guardian or alternate standby guardian in 
pont of a notary public or another person authorized to administer 
oaths. 

(g) A copy of the petition and written notice of the time, date, and place set 
for a hearing shall be served upon any biological or adoptive parent of the 
minor child who is not a designator, and on any other person the clerk may 
direct, including the minor child. Service shall be made pursuant to Rule 4 of 
the Rules of Civil Procedure, unless the clerk directs otherwise. When service 
is made by the sheriff, the sheriff shall make such service without demanding 
his fees in advance. Parties may waive their right to notice of the hearing and 
the clerk may proceed to consider the petition upon determining that all 
wesley ag parties are before the court and agree to have the petition consid- 
ered. 

(h) If at or before the hearing any parent entitled to notice under subsection 
(c) of this section presents to the clerk a written claim for custody of the minor 
child, the clerk shall stay further proceedings under this Article pending the 
filing of a complaint for custody of the minor child under Chapter 50 of the 
General Statutes and, upon the filing of such a complaint, shall dismiss the 
petition. If no such complaint is filed within 30 days after the claim is 
presented, the clerk shall conduct a hearing and enter an order as provided for 
in this section. 
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(i) At the hearing, the clerk shall receive evidence necessary to determine 

whether the requirements of this section have been satisfied. The clerk shall 

enter an order appointing the standby guardian or alternate standby guardian 

as guardian of the person or general guardian of the minor child if the clerk 

finds that: 
(1) The person was duly designated as a standby guardian or alternate 

standby guardian; 
(2) That (i) there has been a determination of incapacity; (ii) there has 

been a determination of debilitation and the designator has consented 

to the commencement of the standby guardian’s authority; (iii) the 

designator has consented to that commencement; or (iv) the designa- 

tor has died, such information coming from a document, such as a copy 
of a death certificate or a funeral home receipt; 

(3) That the best interests of the minor child will be promoted by the 

appointment of the person designated as standby guardian or alter- 

nate standby guardian as guardian of the person or general guardian 

of the minor child; : 

(4) That the standby guardian or alternate standby guardian is fit to 

serve as guardian of the person or general guardian of the minor child; 

an 
(5) That, if the petition is by a person designated as an alternate standby 

guardian, the person designated as standby guardian is unwilling or 
unable to serve as standby guardian. 

(j) The designator may revoke a standby guardianship created under this 

section by: 
(1) Notifying the standby guardian in writing of the intent to revoke the 

standby guardianship prior to the filing of the petition under this 

section; or 
(2) Where the petition has already been filed, by executing a written 

revocation, filing it in the office of the clerk with whom the petition 

was filed, and promptly providing the standby guardian with a copy of 
the written revocation. (1995, c. 313, s. 1.) 

Editor’s Note. — The Rules of Civil Proce- 
dure, referred to above, may be found at G.S. 
1A-1. 

§ 35A-1375. Determination of incapacity or debilitation. 

(a) If requested by the petitioner, designator, or standby guardian, an 

attending physician shall make a determination regarding the incapacity or 

debilitation of the petitioner or designator for purposes of this Article. 

(b) A determination of incapacity or debilitation shall: 
(1) Be made by the attending physician to a reasonable degree of medical 

certainty; 
(2) Be in writing; and 
(3) Contain the attending physician’s opinion regarding the cause and 

nature of the incapacity or debilitation, as well as its extent and 

probable duration. 
(c) The attending physician shall provide a copy of the determination of 

incapacity or debilitation to the standby guardian, if the standby guardian’s 

identity is known to the physician. 
(d) The standby guardian shall ensure that the petitioner or designator is 

informed of the commencement of the standby guardian’s authority as a result 

of a determination of incapacity or debilitation and of the possibility of a future 

suspension of the standby guardian’s authority pursuant to G.S. 35A-1376. 

(1995, c. 313, s. 1.) 
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§ 35A-1376. Restoration of capacity or ability; suspension 
of guardianship. | 

In the event that the authority of the standby guardian becomes effective 
upon the receipt of a determination of incapacity or debilitation and the 
petitioner or designator is subsequently restored to capacity or ability to care 
for the child, the authority of the standby guardian based on that incapacity or 
debilitation shall be suspended. The attending physician shall provide a copy 
of the determination of restored capacity or ability to the standby guardian, if 
the identity of the standby guardian is known to the attending physician. If an 
order appointing the standby guardian as guardian of the person or general 
guardian of the minor child has been entered, the standby guardian shall, and 
the petitioner or designator may, file a copy of the determination of restored 
capacity or ability in the office of the clerk who entered the order. A 
determination of restored capacity or ability shall: 

(1) Be made by the attending physician to a reasonable degree of medical 
certainty; 

(2) Be in writing; and 
(3) Contain the attending physician’s opinion regarding the cause and 

nature of the parent’s or legal guardian’s restoration to capacity or 
ability. 

Any order appointing the standby guardian as guardian of the person or 
general guardian of the minor child shall remain in full force and effect, and 
the authority of the standby guardian shall recommence upon the standby 
guardian’s receipt of a subsequent determination of the petitioner’s or desig- 
nator’s incapacity, pursuant to G.S. 35A-1373(), or upon the standby guard- 
ian’s receipt of a subsequent determination of debilitation pursuant to G.S. 
35A-1373(k), or upon the receipt of proof of death of the petitioner or 
designator, or upon the written consent of the petitioner or designator, 
pursuant to G.S. 35A-1373(Z). (1995, c. 313, s. 1.) 

§ 35A-1377. Authority concurrent to parental rights. 

The commencement of the standby guardian’s authority pursuant to a 
determination of incapacity, determination of debilitation, or written consent 
shall not itself divest the petitioner or designator of any parental or guardian- 
ship rights, but shall confer upon the standby guardian concurrent authority 
with respect to the minor child. (1995, c. 313, s. 1.) 

§ 35A-1378. Powers and duties. 

A standby guardian designated pursuant to G.S. 35A-1374 and a guardian of 
the person or general guardian appointed pursuant to this Article have all of 
the powers, authority, duties, and responsibilities of a guardian appointed 
pursuant to Subchapter II of this Chapter. (1995, c. 313, s. 1.) 

§ 35A-1379. Appointment of guardian ad litem. 

(a) The clerk may appoint a volunteer guardian ad litem, if available, to 
represent the best interests of the minor child and, where appropriate, express 
the wishes of the minor child. 
_ (b) The duties of the guardian ad litem, when appointed, shall be to make an 
investigation to determine the facts, the needs of the minor child and the 
available resources within the family to meet those needs, and to protect and 
promote the best interests of the minor child until formally relieved of the 
responsibility by the clerk. 
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(c) The court may order the guardian ad litem to conduct an investigation to 

determine the fitness of the intended standby guardian and alternate standby 

guardian, if any, to perform the duties of standby guardian. (1995, c. 313, s. 1.) 

§ 35A-1380. Bond. 

The bond requirements of Article 7 of this Chapter shall apply to a guardian 

of the person or general guardian appointed pursuant to G.S. 35A-1373 or G.S. 

35A-1374, provided that: (i) the clerk need not require a bond if the bond 

requirement is waived in writing by the petitioner or designator; and (11) a 

general guardian appointed pursuant to G.S. 35A-1373 shall not be required to 

furnish a bond until a triggering event has occurred. (1995, c. 313, s. 1.) 

§ 35A-1381. Accounting. 

The accounting requirements of Article 10 of this Chapter apply to a general 

guardian appointed pursuant to this Article. (1995, c. 313, s. 1.) 

§ 35A-1382. Termination. 

Any standby guardianship created under this Article shall continue until the 

child reaches 18 years of age unless sooner terminated by order of the clerk 

who entered the order appointing the standby guardian, by revocation pursu- 

ant to this Article, or by renunciation pursuant to this Article. A standby 

guardianship shall terminate, and the authority of the standby guardian 

designated pursuant to G.S. 35A-1374 or of a guardian of the person or general 

guardian appointed pursuant to this Article shall cease, upon the entry of an 

order of the district court granting custody of the minor child to any other 

person. (1995, c. 313, s. 1.) 
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Chapter 36. 

Trusts and Trustees. 

§§ 36-1 through 36-67: Repealed by Session Laws 1977, c. 502, s. 1. 

Cross References. — For present provi- 
sions as to trusts and trustees, see Chapter 
36A. 
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Chapter 36A. 

Trusts and Trustees. 

Article 1. 

Investment and Deposit of Trust Funds. 

Sec. 
36A-1. 
36A-2. 
36A-3. 
36A-4. 
36A-5. 

Definition. 
Investment; prudent person rule. 
Terms of creating instrument. 
Power of court not restricted. 
Applicability of provisions. 

36A-6. Employee trusts. 
36A-7. Applicability. 
86A-8 through 36A-12. [Reserved.] 

Article 2. 

Removal of Fiduciary Funds. 

36A-13. Removal of fiduciary funds from this 
State. 

36A-14. Provision for discharge of resident fi- 
duciary. 

36A-15. Removal of fiduciary funds to this 
State. 

36A-16. Applicability. 
36A-17 through 36A-21. [Reserved.] 

Article 3. 

Trust Administration. 

36A-22. [Repealed.] 
36A-22.1. Definitions. 
36A-23. [Repealed.] 
36A-23.1. Court; jurisdiction of trusts. 
36A-24. [Repealed.] 
36A-24.1. Trust proceedings; venue. 
36A-25. [Repealed.] 
36A-25.1. Trust proceedings; dismissal of mat- 

ters relating to foreign trusts. 
36A-26. [Repealed.] 
36A-26.1. Trust proceedings; necessary par- 

ties. 
36A-26.2. Waiver of notice. 
36A-26.3. When parties represented by others. 
36A-27. Appeal. 
36A-28. [Repealed.] 
36A-29. Accounting to the clerk. 
36A-30. [Repealed.] 
36A-31. When bond required. 
36A-32. Rights and duties devolve on succes- 

sor. 
36A-33. Appointment of successor trustee on 

clerk’s own motion. 
36A-34, 36A-35. [Repealed.] 
36A-36. Appointment of special trustee. 
36A-37. Consolidation, merger, reorganization, 

reincorporation, or transfer of as- 
sets and liabilities by a corporate 
trustee. 

36A-38. [Repealed.] 

Sec. 
36A-39. Powers of cotrustees. 
36A-40. Vesting of title. 
36A-41. [Repealed.] 
36A-42 through 36A-46. [Reserved.] 

Article 4. 

Charitable Trusts. 

36A-47. 
36A-48. 

Trustees to file accounts; exceptions. 
Action for account; court to enforce 

trust. 

Not void for indefiniteness; title in 
trustee; vacancies. 

Trusts created in other states valid. 
Application of § 36A-50. 
Gifts, etc., for religious, educational, 

‘charitable or benevolent uses or 
purposes. 

36A-53. Charitable Trusts Administration Act. 
36A-54. Charitable trusts tax exempt status. 
36A-55 through 36A-59. [Reserved.] 

Article 4A. 

Charitable Remainder Trusts 

Administration Act. 

36A-59.1. Short title. 
36A-59.2. General rule. 
36A-59.3. Definitions. 
36A-59.4. Administrative provisions applica- 

ble to both charitable remainder 
annuity trusts and charitable re- 
mainder unitrusts. 

36A-59.5. Administrative provisions applica- 
ble to charitable remainder annu- 
ity trusts only. 

36A-59.6. Administrative provisions applica- 
ble to charitable remainder 
unitrusts only. 

36A-59.7. Interpretation. 
36A-59.8, 36A-59.9. [Reserved.] 

Article 4B. 

North Carolina Community Trust Act. 

36A-59.10. North Carolina Community Trust 
for Persons with Severe Chronic 
Disabilities; findings. 

Definitions. 
Scope. 
Administration; powers and duties. 
Accountability. 
Gifts, surplus trust funds. 
Special requests on behalf of bene- 
ficiary. 

Irrevocability; impossibility of ful- 
fillment. 

36A-49. 

36A-50. 
36A-51. 
36A-52. 

36A-59.11. 
36A-59.12. 
36A-59.13. 
36A-59.14. 
36A-59.15. 
36A-59.16. 

36A-59.17. 

227 



CH. 36A. TRUSTS AND TRUSTEES 

Sec. 
36A-59.18. Beneficiary’s interest in trust not 

asset for income eligibility deter- 
mination. 

36A-59.19. Trust not subject to law against 
perpetuities, restraints on alien- 
ation. 

36A-59.20. Settlement; trustee limitations. 

36A-59.21. [Repealed.] 

Article 5. 

Uniform Trusts Act. 

Definitions. 
Bank account to pay special debts. 
Loan of trust funds. 
Funds held by a corporation exercising 

fiduciary powers awaiting invest- 
ment or distribution. 

Loan to trust. 
Trustee loaning from one trust to an- 

other trust. 
36A-66. Trustee buying from or selling to self. 
36A-66.1. Investments in securities by banks 

or trust companies. 
36A-66.2. Trustee investment in mutual funds 

advised by trustee. 
Corporate trustee buying its own 

stock. 
Trustee selling assets from one trust 

to another trust. 
Voting stock. 
Trustees holding stock or other securi- 

ties in name of nominee. 
Bank and trust company assets kept 

separate, records of securities. 
Powers attached to office. 
Powers exercisable by one or more 

trustees. 

Contracts of trustee. 
Exoneration or reimbursement for 

torts. 

Tort liability of trust estate. 
Withdrawals from mingled trust 

funds. 
Power of settlor. 
Power of beneficiary. 
Power of the court. 
Liabilities for violations of Article. 
Uniformity of interpretation. 

36A-83. Short title. 
36A-84. Time of taking effect. 
36A-85 through 36A-89. [Reserved.] 

Article 6. 

Uniform Common Trust Fund Act. 

36A-90. 
36A-91. 
36A-92. 

36A-60. 
36A-61. 
36A-62. 
36A-63. 

36A-64. 
36A-65. 

36A-67. 

36A-68. 

36A-69. 
36A-70. 

36A-71. 

36A-72. 
36A-73. 

36A-74. 
36A-75. 

36A-76. 
36A-77. 

36A-78. 
36A-79. 
36A-80. 
36A-81. 
36A-82. 

Establishment of common trust funds. 
Court accountings. 
Supervision by State Banking Com- 

mission. 

Uniformity of interpretation. 
Short title. 

36A-93. 
36A-94. 

Sec. 
36A-95 through 36A-99. [Reserved.] 

Article 7. 

Trusts of Death Benefits. 

36A-100. Interest of trustee as beneficiary of 
life insurance or other death ben- 
efit sufficient to support inter 
vivos or testamentary trust. 

36A-101. Applicability and construction of Ar- 
ticle. 

36A-102 through 36A-106. [Reserved.] 

Article 8. 

Testamentary Trustees. 

36A-107. Trustees in wills to qualify and file 
inventories and accounts. 

36A-108. Registration and indexing. 
36A-109 through 36A-114. [Reserved.] 

Article 9. 

Alienability of Beneficial Interest; 
Spendthrift Trust. 

36A-115. Alienability of beneficiary’s interest; 
spendthrift trusts. 

36A-116 through 36A-119. [Reserved.] 

Article 10. 

Trust Accounts in Financial Institutions. 

36A-120. Payable on Death accounts in finan- 
cial institution. 

36A-121 through 36A-124. [Reserved.] 

Article 11. 

Termination of Small Trusts. 

36A-125. [Repealed.] 

Article 11A. 

Modification And Termination Of 

Irrevocable Trusts. 

36A-125.1. Definitions. 
36A-125.2. Modification or termination where 

settlor is sole beneficiary. 
36A-125.3. Modification or termination by con- 

sent of settlor and beneficiaries. 
36A-125.4. Modification or termination by con- 

sent of beneficiaries. 
36A-125.5. Provisions relating to consent of 

beneficiaries. 

36A-125.6. Modification or termination of a 
small trust. 

36A-125.7. Modification or termination be- 
cause of changed circumstances. 

36A-125.8. Inalienability of the beneficiary’s 
interest. 

36A-125.9. Tax consequences. 
36A-125.10. Distribution to minors or incom- 

petents. 
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§36A-1 

Sec. 
36A-125.11. Procedure. 
36A-125.12. Exclusiveness of remedy. 
36A-126 through 36A-129. [Reserved.] 

Article 12. 

Marital Deduction Trusts. 

36A-130. Marital deduction trusts. 

36A-131 through 36A-134. [Reserved]. 

ART. 1. INVESTMENTS AND DEPOSITS §36A-1 

Sec. 
36A-147. Trusts for pets. 

36A-148. Termination of small trusts. 

36A-149 through 36A-160. [Reserved.] 

Article 15. 

North Carolina Uniform Prudent 

Investor Act. 

36A-135. 
36A-136. 
36A-137. 

36A-138. 

36A-139. 

36A-140. 

36A-141. 

Article 13. 

Powers of Trustees. 

Applicability. 
Powers of a trustee. 
Disposition of personal property 

without court order. 
Disposition of personal property by 

court order. 
Disposition of real property without 

court order. 
Disposition of real property by court 

order. 
Distribution of assets of inoperative 

trust. 
36A-142 through 36A-144. [Reserved.] 

Article 14. 

Honorary Trusts; Trusts for Pets; Trusts 

36A-145. 
36A-146. 

for Cemetery Lots. 

Honorary trusts. 
Trusts for cemetery lots. 

36A-161. Prudent investor rule; applicability. 

36A-162. Standard of care; portfolio strategy; 
risk and return objectives. 

36A-163. Diversification. 

36A-164. Duties at inception of trusteeship. 

36A-165. Loyalty. 

36A-166. Impartiality. 

36A-167. Investment costs. 

36A-168. 

36A-169. 

36A-170. 

36A-171. 

36A-172. 

36A-173. 

Reviewing compliance. 

Delegation of investment and man- 
agement functions. 

Effect on charitable 
trusts. 

Application to existing trusts. 

Short title. 

Severability. 

remainder 

36A-174 through 36A-178. [Reserved.] 

ARTICLE 1. 

Investment and Deposit of Trust Funds. 

§ 36A-1. Definition. 

(a) For the purpose of this Article, the word “fiduciary” shall be construed to 

include a guardian, personal representative, collector, trustee, or any other 

person charged with the duty of acting for the benefit of another party as to 

matters coming within the scope of the relationship between them. 

(b) As used in subsection (a) above, the word “person” shall be construed to 

include an individual, a corporation, or any legal or commercial entity 

authorized to hold property or do business in the State of North Carolina. 

C977 Per502,.s8:'2:) 

Editor’s Note. — Where appropriate, the 
historical citations to sections in repealed 
Chapter 36, covering the same subject matter 
as this chapter, have been added to correspond- 
ing sections in this Chapter 36A. 
Many of the cases cited under this chapter 

were decided under similar former provisions. 

Legal Periodicals. — For 1984 survey, 
“North Carolina Court of Appeals Recognizes 
Wrongful Birth and Wrongful Life Claims,” see 
63 N.C.L. Rev. 1827 (1985). 
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§36A-2 CH. 36A. TRUSTS AND TRUSTEES §36A-2 

CASE NOTES 

Cited in In re Estate of Armfield, 113 N.C. Charnock, — N.C. App. —, 579 S.E.2d 887, 
App. 467, 439 S.H.2d 216 (1994); Inre Estate of 2003 N.C. App. LEXIS 938 (2003). 

§ 36A-2. Investment; prudent person rule. 

(a) In acquiring, investing, reinvesting, exchanging, retaining, selling, and 
managing property for the benefit of another, a fiduciary shall observe the 
standard of judgment and care under the circumstances then prevailing, which 
an ordinarily prudent person of discretion and intelligence, who is a fiduciary 
of the property of others, would observe as such fiduciary; and if the fiduciary 
has special skills or is named a fiduciary on the basis of representations of 
special skills or expertise, he is under a duty to use those skills. This — 
subsection and subsection (b) of this section do not apply to trusts governed by 
Article 15 of this Chapter. 

(b) Within the limitations of the foregoing standard, a fiduciary is autho- 
rized to acquire and retain every kind of property and every kind of invest- 
ment, including specifically, but without in any way limiting the generality of 
the foregoing, bonds, debentures, and other corporate or governmental obliga- 
tions; stocks, preferred or common; real estate mortgages; shares in building 
and loan associations or savings and loan associations; annual premium or 
single premium life, endowment, or annuity contracts; and securities of any 
management type investment company or investment trust registered under 
the Federal Investment Company Act of 1940, as from time to time amended. 

(c) Notwithstanding the provisions of subsections (a) and (b) of this section 
and Article 15 of this Chapter, the duties of a trustee with respect to acquiring 
or retaining a contract of insurance upon the life of the settlor, or the lives of 
the settlor and the settlor’s spouse, do not include a duty (i) to determine 
whether any such contract is or remains a proper investment; (ii) to exercise 
policy options available under any such contract; or (iii) to diversify any such 
contract. A trustee is not liable to the beneficiaries of the trust or to any other 
party for any loss arising from the absence of those duties upon the trustee. 

(d) The trustee of a trust described under subsection (c) of this section 
established prior to October 1, 1995, shall notify the settlor in writing that, 
unless the settlor provides written notice to the contrary to the trustee within 
60 days of the trustee’s notice, the provisions of subsection (c) of this section 
shall apply to the trust. Subsection (c) of this section shall not apply if, within 
60 days of the trustee’s notice, the settlor notifies the trustee that subsection 
(c) of this section shall not apply. (1870-1, c. 197; Code, s. 1594; 1885, c. 389; 
1889, c. 470; Rev., ss. 1792, 1793: 1917;'c, 6, s..9°-c. 67,8. 1..c. 152) s. GC. 193 
s. 1; c. 269, s. 5; C.S., ss. 4018, 4018(a), 4019; Ex. Sess. 1921, c. 63; 1931, c. wha Wie: 
1933, c. 549, s. 1; 1935, c. 449; 1937, c. 14; 1943, c. 96; c. 473, ss. 1-3; 1945, c. 
713; 1953, c. 620; 1959, c. 364, s. 2; c. 1015, s. 2; 1969, c. S61 1971 cio2ore: 
34; c. 864, s. 17; 1973, c. 239, s. 1; 1975, cc. 40, 319; 1977, c. 502, s. 2: 1995, c. 
153, s. 1; 1999-215, s. 2.) 

Cross References. — As to deposit of trust versity Investment Strategies,” see 58 N.C.L. 
funds, see G.S. 32-8 to 32-11. Rev. 189 (1980). 
Legal Periodicals. — For survey of 1977 For article, “A Proposal for a Simple and 

law on wills, trusts and estates, see 56 N.C.L. Socially Effective Rule Against Perpetuities,” 
Rev. 1152 (1978). see 66 N.C.L. Rev. 545 (1988). 

For article, “Legal Aspects of Changing Uni- 
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§36A-3 ART. 1. INVESTMENTS AND DEPOSITS §36A-3 

CASE NOTES 

Liability of Executor. — An executor, in 
performing those duties related to managing 
the estate’s assets, acts as a trustee to benefi- 
ciaries of the estate. As such, the executor is 
liable for the depreciation of assets which an 
ordinarily prudent fiduciary would not have 
allowed to occur. Fortune v. First Union Nat'l 
Bank, 87 N.C. App. 1, 359 S.E.2d 801 (1987), 
rev'd on other grounds, 323 N.C. 146, 371 
S.E.2d 483 (1988). 
Standard Not Superseded by Grant of 

Discretion. — The prudent man fiduciary 
standard is not superseded by a grant of discre- 
tion in the trust document. Pittman v. Barker, 

117 N.C. App. 580, 452 S.E.2d 326, cert. denied, 
340 N.C. 261, 456 S.E.2d 833 (1995). 
Violation of Standard Shown. — Trustee 

violated the prudent man standard by failing to 
balance the investment of the trust’s assets 
between income and growth investments and 
by favoring the interests of the life beneficiaries 
over those of the remaindermen. Pittman v. 
Barker, 117 N.C. App. 580, 452 S.E.2d 326, cert. 
denied, 340 N.C. 261, 456 S.E.2d 833 (1995). 

Cited in Church v. First Union Nat’] Bank, 
63 N.C. App. 359, 304 S.E.2d 633 (1983); In re 
Estate of Charnock, — N.C. App. —, 579 S.E.2d 
887, 2003 N.C. App. LEXIS 938 (2003). 

§ 36A-3. Terms of creating instrument. 

(a) Nothing contained in this Article shall be construed as authorizing any 
departure from the express terms or limitations set forth in any will, 
agreement, court order, or other instrument creating or defining the fiduciary’s 
powers and duties. 

(b) A fiduciary holding funds for investment who is specifically directed or 
authorized by an instrument creating the fiduciary relationship to retain the 
stock of a bank or trust company that is a member of a bank holding company 
currently fully registered under an act of Congress entitled Bank Holding 
Company Act of 1956, as the same may be amended from time to time, shall be 
considered as being directed or authorized to retain the stock of such bank 
holding company. 

(c) Whenever a fiduciary holding funds for investment is directed, required, 
authorized, or permitted by an instrument creating the fiduciary relationship 
to invest in United States government obligations, the fiduciary may, in the 
absence of an express prohibition in the instrument, invest in and hold such 
obligations either directly or in the form of interests in a money market mutual 
fund registered under the Investment Company Act of 1940, 15 U.S.C. 
§§ 80a-1, et seq., as from time to time amended, the portfolio of which is 
limited to United States government obligations and repurchase agreements 
fully collateralized thereby. 

(d) Whenever an instrument reserves to the settlor or vests in any person, 
including an advisory or investment committee or one or more co-fiduciaries, 
the authority to direct the making or retention of any investment to the 
exclusion of the fiduciary or to the exclusion of one or more of several 
co-fiduciaries, the excluded fiduciary or co-fiduciary who has no discretion in 
selecting the person authorized to make or retain investments is not liable to 
the beneficiaries or to the trust for the decisions or actions of the settlor or 
other person authorized to direct the making or retention of investments. As 
used in this subsection, the term “person” includes an individual, a corpora- 
tion, or any legal or commercial entity authorized to hold property or do 
business in the State. (1973, c. 1277; 1977, c. 502, s. 2; 1985, c. 538, s. 1; 
2001-4138, s. 4.) 

Editor’s Note. — Session Laws 1985, c. 538, 
which added subsection (c), provided in s. 2: 
“This act shall become effective October 1, 

1985, and applies to such instruments whether 
created before or after October 1, 1985.” 

231 



§36A-4 CH. 36A. TRUSTS AND TRUSTEES §36A-13 

§ 36A-4. Power of court not restricted. 

Nothing contained in this Article shall be construed as restricting the power 
of a court of proper jurisdiction to permit a fiduciary to deviate from the terms 
of any will, agreement, or other instrument relating to the acquisition, 
investment, reinvestment, exchange, retention, sale, or management of fidu- 
ciary property. (1977, c. 502, s. 2.) 

§ 36A-5. Applicability of provisions. 

This Article shall govern fiduciaries acting under wills, agreements, court 
orders, and other instruments now existing or hereafter made. (1977, c. 502, s. 
a} 

§ 36A-6. Employee trusts. 

Pension, profit sharing, stock bonus, annuity, or other employee trusts 
established for the purpose of distributing the income and principal thereof to 
some or all of their employees, or the beneficiaries of such employees, shall not 
be invalid as violating any laws or rules against perpetuities, restraints on the 
power of alienation of title to property, or the accumulation of income; but such 
trusts may continue for such period of time as may be required by the 
provisions thereof to accomplish the purpose for which they were established. 
(19543 c1.8; 19 (ice p02 a6 42.) 

Legal Periodicals. — For article, “The Rule For article, “A Proposal for a Simple and 
Against Perpetuities in North Carolina,” see 57 Socially Effective Rule Against Perpetuities,” 
N.C.L. Rev. 727 (1979). see 66 N.C.L. Rev. 545 (1988). 

§ 36A-7. Applicability. 

The provisions of this Article shall apply to fiduciary relationships in 
existence on January 1, 1978, or thereafter established. (1977, c. 502, s. 2.) 

$$ 36A-8 through 36A-12: Reserved for future codification purposes. 

ARTICLE 2. 

Removal of Fiduciary Funds. 

§ 36A-13. Removal of fiduciary funds from this State. 

Unless the creating instrument contains an express prohibition or provides 
a method of removal, when any personal property in this State is vested in a 
resident trustee, guardian, or other fiduciary, the clerk of superior court of the 
county in which the fiduciary resides may, on petition filed for that purpose by 
the fiduciary, beneficiary, ward, or other interested person, order the said 
fiduciary or his personal representative to pay, transfer, and deliver the said 
property or any part of it, to a nonresident fiduciary appointed by a court of 
record in another state; provided the clerk of superior court finds that such 
removal is in accord with the express or implied intention of the settlor, would 
aid the efficient administration of the trust, or is otherwise in the best interests 
of the beneficiaries, and further provided that, 

(1) No such order of any clerk of superior court shall be valid and in force 
until approved by a superior court judge who has jurisdiction pursu- 
ant to G.S. 7A-47.1 or G.S. 7A-48 in that county; and 
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§36A-14 ART. 3. TRUST ADMINISTRATION §$36A-22 

(2) No such order shall be made, in the case of a petition, until after a 
hearing, as to which notice of the application shall have been given to 
all persons interested in such property as required in other special 
proceedings; and 

(3) Such order may be conditioned on the appointment of a fiduciary in the 
state to which the property is to be removed and shall be subject to 
such other terms and conditions as the clerk of superior court deems 
appropriate for protection of the property and interests of the benefi- 
ciaries, provided any North Carolina beneficiary may require that a 
bond be posted prior to such removal in an amount sufficient to protect 
his interest, the premium for which shall be charged against his 
interest. (1911, c. 161, ss. 1, 2; C.S., ss. 4020, 4021; 1977, c. 502, s. 2; 
1987 (Reg. Sess., 1988), c. 1037, s. 85.) 

Cross References. — As to incompetency Legal Periodicals. — For article, “Legal 
and guardianship, see Chapter 35A.Astobond Aspects of Changing University Investment 
in surety company, see G.S. 58-73-5. As to Strategies,” see 58 N.C.L. Rev. 189 (1980). 
mortgage in lieu of bond, see G.S. 58-74-1 et 
seq. As to cash deposit in lieu of bond, see G.S. 
58-75-1. 

§ 36A-14. Provision for discharge of resident fiduciary. 

When any trustee, guardian, or other fiduciary in this State, shall pay over, 
transfer, or deliver any property in his hands or vested in him, under any order 
or decree made in pursuance of this Article, he shall be discharged from all 
responsibility therefor. (1911, c. 161, s. 3; C.S., s. 4022; 1977, c. 502, s. 2.) 

§ 36A-15. Removal of fiduciary funds to this State. 

Aclerk of superior court upon petition of a foreign trustee, guardian, or other 

fiduciary or of any beneficiary, ward, or other interested party may appoint a 

local fiduciary to receive and administer fiduciary property then being admin- 

istered in another state. A fiduciary appointed pursuant to this section may be 

required to give bond conditioned upon the faithful performance of his duties 

or to meet any other conditions required by a court in the other state before 

permitting removal of the fiduciary property to this State. (1977, c. 502, s. 2.) 

§ 36A-16. Applicability. 

The provisions of this Article shall not apply to proceedings begun before 
January 1, 1978. (1977, c. 502, s. 2.) 

§§ 36A-17 through 36A-21: Reserved for future codification purposes. 

ARTICLE 3. 

Trust Administration. 

§ 36A-22: Repealed by Session Laws 2001-413, s. 1, effective January 1, 

2002. 

Editor’s Note. — Session Laws 2001-413, s. nunciation of Trustees.” 

1, rewrote the heading to Article 3, which Session Laws 2001-413, s. 10, makes the 

formerly read: “Resignation, Removal, and Re- __ repeal of this section effective January 1, 2002, 
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and applicable to all trustees covered by the utes, whether administering trusts established 
provisions of Article 36A of the General Stat- before, on or after that date. 

§ 36A-22.1. Definitions. 

As used in this Article: 
(1) “Beneficiary” means a person who has any present or future interest, 

vested or contingent, in a trust, including (i) the owner of an interest 
by assignment or other transfer; and (ii) any person entitled to enforce 
a charitable trust. 

(2) “Fiduciary” includes personal representatives, guardians of the per- 
son, guardians of the estate, attorneys-in-fact, and trustees. 

(3) “Interested person” includes creditors, beneficiaries, and any others 
having a property right in or a claim against a trust estate which may 
be affected by the proceeding. The term also includes fiduciaries 
representing interested persons. The meaning of the term as it relates 
to particular persons may vary from time to time and must be 
determined according to the particular purposes of and matter in- 
volved in a particular proceeding. 

(4) “Person” means an individual person, a corporation, an organization, 
or other legal entity. 

(5) “Trust” includes any express trust, private or charitable, with addi- 
tions to the trust, wherever and however created. The term includes 
both testamentary and inter vivos trusts, regardless of whether the 
trustee is required to account to the clerk. The term also includes a 
trust created for or determined by judgment or decree under which 
the trust is to be administered in the manner of an express trust. The 
term does not include other constructive trusts, resulting trusts, 
conservatorships, personal representatives, trust accounts as defined 
in G.S. 53-146.2, 54-109.57, 54B-130, and 54C-166, trust funds subject 
to G.S. 90-210.61, custodial arrangements pursuant to G.S. 33A-1 
through G.S. 33A-24 and G.S. 33B-1 through G.S. 33B-22, business 
trusts providing for certificates to be issued to beneficiaries, common 
trust funds, voting trusts, security arrangements, liquidation trusts, 
and trusts for the primary purpose of paying debts, dividends, 
interest, salaries, wages, profits, pensions, or employee benefits of any 
kind, or any arrangement under which a person is nominee or 
escrowee for another. 

(6) “Trustee” includes an original, additional, or successor trustee, 
whether or not appointed or confirmed by a court. The term does not 
include trustees in mortgages and deeds of trust. Substitution of | 
trustees in mortgages and deeds of trust are governed by the provi- 
sions of G.S. 45-10. (2001-413, s. 1.) 

Editor’s Note. — Session Laws 2001-418, s. the provisions of Article 36A of the General 
10, makes this section effective January 1, Statutes, whether administering trusts estab- 
2002, and applicable to all trustees covered by lished before, on or after that date. 

CASE NOTES 

Cited in In re Estate of Charnock, — N.C. 
App. —, 579 S.E.2d 887, 2003 N.C. App. LEXIS 
938 (2003). 
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§ 36A-23: Repealed by Session Laws 2001-413, s. 1, effective January 1, 
2002. 

Editor’s Note. — Session Laws 2001-413, s. covered by the provisions of Article 36A of the 
10, makes the repeal of this section effective General Statutes, whether administering 
January 1, 2002, and applicable to all trustees _ trusts established before, on or after that date. 

§ 36A-23.1. Court; jurisdiction of trusts. 

(a) The clerks of superior court of this State have original jurisdiction over 
all proceedings initiated by interested persons concerning the internal affairs 
of trusts except proceedings governed by Article 11A of this Chapter. Except as 
provided in subdivision (3) of this subsection, the clerk’s jurisdiction is 
exclusive. Proceedings that may be maintained under this subsection are those 
concerning the administration and distribution of trusts, the declaration of 
rights, and the determination of other matters involving trustees and trust 
beneficiaries, to the extent that those matters are not otherwise provided for in 
the governing instrument. These include proceedings: 

(1) To appoint or remove a trustee; 
(la) To permit a trustee to resign or renounce; however, unless the trustee 

is required to account to the clerk, when the governing instrument 
names or provides a procedure to name a successor trustee, and the 
successor trustee is willing to serve, no trustee shall be required to 
initiate a proceeding to resign or renounce as trustee; 

(2) To review trustees’ fees pursuant to Article 5 of Chapter 32 of the 
_ General Statutes and review and settle interim or final accounts; and 

(3) To ascertain beneficiaries, to determine any question arising in the 
administration or distribution of any trust, including questions of 
construction of trust instruments, and to determine the existence or 
nonexistence of trusts created other than by will and the existence or 
nonexistence of any immunity, power, privilege, duty, or right. The 
clerk, on the clerk’s own motion, may determine that a proceeding to 
determine an issue listed in this subdivision shall be originally heard 
by a superior court judge. 

(b) The management and distribution of a trust estate, submission of 
accounts and reports to beneficiaries, payment of trustees’ fees and other 
obligations of a trust, acceptance and change of trusteeship, and other aspects 
of the administration of a trust shall proceed expeditiously, consistent with the 
terms of the trust, free of judicial intervention and without order, approval, or 
other action of any court, subject to the jurisdiction of the clerk as invoked by 
interested parties or as otherwise exercised as provided by law. Nothing in this 
section shall be construed (i) to confer upon the clerk any authority to regulate 
or supervise the actions of a trustee except to the extent that the trustee’s 
actions are inconsistent with the provisions of the governing instrument or of 
State law, or (ii) to confer upon any interested person any additional right, 
remedy, or cause of action not otherwise conferred by law. 

(c) Nothing in this section affects the right of a person to file an action for 
declaratory relief under the provisions of Article 26 of Chapter 1 of the General 
Statutes. (2001-413, s. 1; 2003-261, s. 1.) 

Cross References. — As to authority of the provisions of Article 36A of the General 
executor to renounce his office, see G.S. 28A- Statutes, whether administering trusts estab- 
5-1. As to incompetency and guardianship, see lished before, on or after that date. 
Chapter 35A. Effect of Amendments. — Session Laws 

Editor’s Note. — Session Laws 2001-413, s. 2003-261, s. 1, effective January 1, 2004, and 
10, makes this section effective January 1, applicable to all trusts created before or after 
2002, and applicable to all trustees covered by that date, substituted “governed by Article 11A 
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of this chapter” for “to modify or terminate 
trusts” in the first sentence of the introductory 
paragraph of subsection (a); inserted subdivi- 

CH. 36A. TRUSTS AND TRUSTEES §36A-24 

sion (a)(la); and in subdivision (a)(2), substi- 
tuted “Article 5 of Chapter 32 of the General 
Statutes” for “G.S. 32-50.” 

CASE NOTES 

Editor’s Note. — The cases below were de- 
cided under prior law. 

Jurisdiction of Clerk Is Statutory. — The 
equitable jurisdiction of the superior courts 
does not extend to the clerks of court unless 
expressly given by statute, and this and follow- 
ing sections giving clerks of court a limited 
power to appoint trustees in certain instances 
will not be extended to give them jurisdiction of 
any proceeding unless clearly within the provi- 
sions of the statutes. In re Smith, 200 N.C. 272, 
156 S.E. 494 (1931). 
Special Proceeding to Resign. — A pro- 

ceeding by a trustee for the purpose of resign- 
ing his trust is denominated a special proceed- 
ing. Russ v. Woodard, 232 N.C. 36, 59 S.E.2d 
351 (1950). 
Order Accepting Resignation Is Inter- 

locutory. — The order of the clerk of the 
superior court accepting the resignation of a 
trustee in a special proceeding pursuant to this 
section is an interlocutory order regardless of 
whether an appeal is taken therefrom or not, 
since even in the absence of an appeal former 
G.S. 36-12 required that such order be ap- 
proved by the judge of the superior court before 
it becomes effective. Russ v. Woodard, 232 N.C. 

36, 59 S.E.2d 351 (1950). 
The clerk has power to set aside his 

prior order accepting the resignation of a 
trustee and appointing a successor when no 
appeal has been taken and the order has not 
been approved by the judge of the superior 
court. Russ v. Woodard, 232 N.C. 36, 59 S.E.2d 
351 (1950). 
Subsequent Valid Order Affirmed on Ap- 

peal. — Where the clerk of the court in the 
exercise of his valid discretionary power, has 
set aside his order accepting the resignation of 
a trustee, his subsequent valid order entered in 
proceedings consonant with statutory require- 
ments and approved by the judge of the supe- 

rior court in the exercise of judgment and 
discretion, will be affirmed on appeal. Russ v. 
Woodard, 232 N.C. 36, 59 S.E.2d 351 (1950). 
Appointment by Clerk. — Where a chari- 

table trust is created by a written instrument 
the court may appoint a trustee, in the exercise 
of its equitable jurisdiction, to execute the trust 
when the instrument fails to designate one, or 
the one designated fails or refuses to act, or one 
may be appointed under the provisions of this 
section. Ladies Benevolent Soc’y v. Orrell, 195 
N.C. 405, 142 S.E. 493 (1928). 

Relation to Other Statutes. — Action filed 
by a trust beneficiary and a settlor’s siblings, 
pursuant to G.S. 36A-125.4, seeking an order 
modifying a trust was really an action seeking 
replacement of the trustee for exercising discre- 
tion in managing the trust, and the trial court’s 
judgment dismissing the action for lack of sub- 
ject matter jurisdiction was upheld. In re Es- 
tate of Charnock, — N.C. App. —, 579 S.E.2d 
887, 2003 N.C. App. LEXIS 938 (2003). 
Where the trustee appointed by will to ad- 

minister an active trust dies, the clerk of the 
superior court is without authority to appoint a 
successor, since the clerk has no authority to 
administer an equity unless empowered to do 
so by statute, and this section authorizes the 
clerk to appoint a successor trustee only when 
the former trustee resigns. Cheshire v. First 
Presbyterian Church, 221 N.C. 205, 19 S.E.2d 
855 (1942). 
Loss of Unrecorded Order. — A finding by 

the court that, upon due consideration of the 
evidence and the available records in the office 
of the clerk, the order appointing a successor 
trustee had been approved by the court was 
sufficient to meet the requirements of this sec- 
tion though the order of approval had been lost — 
without being recorded. State Trust Co. v. 
Toms, 244 N.C. 645, 94 S.E.2d 806 (1956). 

§ 36A-24: Repealed by Session Laws 2001-413, s. 1, effective January 1, 
2002. 

Editor’s Note. — Session Laws 2001-413, s. 
10, makes the repeal of this section effective 
January 1, 2002, and applicable to all trustees 

covered by the provisions of Article 36A of the 
General Statutes, whether administering 
trusts established before, on or after that date. 

236 



§36A-24.1 ART. 3. TRUST ADMINISTRATION §36A-25.1 

§ 36A-24.1. Trust proceedings; venue. 

(a) If the trustee is required to account to the clerk, then unless the terms 
of the governing instrument provide otherwise, venue for proceedings under 
G.S. 36A-23.1 involving trusts is the place where the accountings are filed. 

(b) If the trustee is not required to account to the clerk, then unless the 
terms of the governing instrument provide otherwise, venue for proceedings 
under G.S. 36A-23.1 involving trusts is: 

(1) In the case of an inter vivos trust, in any county of this State in which 
the trust has its principal place of administration or where any 
beneficiary resides; or 

(2) In the case of a testamentary trust, in any county of this State in which 
the trust has its principal place of administration, where any benefi- 
ciary resides, or in which the testator’s estate was administered. _ 

(c) Unless otherwise designated in the governing instrument, the principal 
place of administration of the trust is the trustee’s usual place of business 
where the records pertaining to the trust are kept, or at the trustee’s residence 
if the trustee has no such place of business. In the case of cotrustees, the 
principal place of administration, if not otherwise designated in the governing 
instrument, is: 

(1) The usual place of business of the corporate trustee if there is but one 
corporate or cotrustee; 

(2) The usual place of business or residence of any of the cotrustees. 
(2001-413, s. 1; 2003-261, s. 2.) 

Editor’s Note. — Session Laws 2001-413, s. lished before, on or after that date. 
10, makes this section effective January 1, Effect of Amendments. — Session Laws 
2002, and applicable to all trustees covered by 2003-261, s. 2, effective January 1, 2004, and 
the provisions of Article 36A of the General applicable to all trusts created before or after 
Statutes, whether administering trusts estab- that date, rewrote subsection (b). 

§ 36A-25: Repealed by Session Laws, 2001-413, s. 1, effective January 1, 
2002. 

Editor’s Note. — Session Laws 2001-413, s. covered by the provisions of Article 36A of the 
10, makes the repeal of this section effective General Statutes, whether administering 
January 1, 2002, and applicable to all trustees _ trusts established before, on or after that date. 

§ 36A-25.1. Trust proceedings; dismissal of matters relat- 
ing to foreign trusts. 

The clerk of superior court shall not, over the objection of a party, entertain 
proceedings under G.S. 36A-23.1 involving a trust having its principal place of 
administration in another state, except: 

(1) When all appropriate parties could not be bound by litigation in the 
courts of the state in which the trust had its principal place of 
administration; or | 

(2) When the interests of justice otherwise would be seriously impaired. 
The clerk may condition a stay or dismissal of a proceeding under this section 
on the consent of any party to jurisdiction of the state in which the trust has 
its principal place of administration, or the clerk may grant a continuance or 
enter any other appropriate order. (2001-413, s. 1.) 

Editor’s Note. — Session Laws 2001-413, s. the provisions of Article 36A of the General 
10, makes this section effective January 1, Statutes, whether administering trusts estab- 
2002, and applicable to all trustees covered by _ lished before, on or after that date. 
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§ 36A-26: Repealed by Session Laws 2001-413, s. 1, effective January 1, 
2002. 

Editor’s Note. — Session Laws 2001-413,s. covered by the provisions of Article 36A of the 
10, makes the repeal of this section effective General Statutes, whether administering 
January 1, 2002, and applicable to all trustees trusts established before, on or after that date. 

§ 36A-26.1. Trust proceedings; necessary parties. 

Proceedings under G.S. 36A-23.1 are initiated by filing a petition in the office 
of the clerk of superior court. Upon the filing of the petition, the clerk shall 
docket the cause as an estate matter. All trustees and interested persons not 
joined as petitioners shall be joined as respondents. The clerk shall issue the 
summons for the respondents. The clerk may order that additional persons be 
joined as respondents and shall issue the summons for the additional persons. 
The summons shall notify the respondents to appear and answer the petition 
within 10 days after its service upon the respondents. The summons shall 
comply with the requirements set forth in G.S. 1-394 for a special proceeding 
summons except that the clerk shall indicate on the summons by appropriate 
words that the summons is issued in an estate matter and not in a special 
proceeding or in a civil action. The clerk shall set the matter for hearing after 
the period for respondents to answer the petition has expired and shall direct 
the petitioners to provide notice of the hearing to respondents. At the hearing, 
petitioners and respondents may offer evidence for and against granting the 
petition, and the clerk shall decide and determine the matter as provided in 
G.S. 1-301.3. An order entered by the clerk is valid as to all persons upon whom 
a summons is served. (2001-413, s. 1; 2003-261, s. 3.) 

Editor’s Note. — Session Laws 2001-413, s. lished before, on or after that date. 
10, makes this section effective January 1, Effect of Amendments. — Session Laws 
2002, and applicable to all trustees covered by 2003-261, s. 3, effective January 1, 2004, and 
the provisions of Article 36A of the General applicable to all trusts created before or after 
Statutes, whether administering trusts estab- that date, rewrote the section. 

CASE NOTES 

Cited in In re Estate of Charnock, — N.C. 
App. —, 579 S.E.2d 887, 2003 N.C. App. LEXIS 
938 (2003). 

§ 36A-26.2. Waiver of notice. 

An interested person, or a person representing an interested person as 
provided in G.S. 36A-26.3, may waive notice by a writing signed by the person 
or the person’s attorney and filed in the proceeding. (2001-413, s. 1.) 

Editor’s Note. — Session Laws 2001-413, s. the provisions of Article 36A of the General 
10, makes this section effective January 1, Statutes, whether administering trusts estab- 
2002, and applicable to all trustees covered by _ lished before, on or after that date. 

§ 36A-26.3. When parties represented by others. 

In proceedings involving trusts, the following rules apply: 
(1) Interests to be affected shall be described in pleadings that give 

reasonable information to interested persons by name or class, by 
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reference to the instrument creating the interests, or in some other 
appropriate manner. 

(2) Interested persons shall be represented by others in the following 
cases: 
a. The sole holder or all coholders of a power of revocation or a 

presently exercisable general power of appointment, including 
one in the form of a power of amendment, shall represent other 
persons to the extent that their interests, as objects, takers in 
default, or otherwise, are subject to the power. 

b. If the clerk finds that there is no conflict of interest between the 
interested person and the person representing the interested 
person, or among persons represented, a guardian of the estate 
shall represent the person whose estate the guardian controls; a 
guardian of the person shall represent the ward if no guardian of 
the ward’s estate has been appointed; a trustee shall represent 
beneficiaries of the trust in proceedings to probate a will estab- 
lishing or adding to the trust, to review the acts or accounts of a 
prior fiduciary, and in other proceedings involving creditors or 
other third parties; and a personal representative shall represent 
persons interested in the undistributed assets of the decedent’s 
estate in actions or proceedings by or against the estate. If there 
is no conflict of interest and no guardian of the estate or guardian 
of the person has been appointed, a parent shall represent a 
minor child. 

c. If the clerk finds that another party has an interest in the 
proceeding substantially identical to the interest of an unborn or 
unascertained person who is not otherwise represented, that 
party shall represent the unborn or unascertained person. 

d. At any point in a proceeding, a clerk shall allow an attorney-in-fact 
to represent the attorney-in-fact’s principal, provided that, if the 
principal is incapacitated, the power of attorney is durable as 
defined in G.S. 32A-8, and provided that the power of attorney 
grants to the attorney-in-fact either (i) the authority to do, 
execute, or perform any act that the principal might or could do or 
otherwise evidences the principal’s intent to give the attorney-in- 
fact full power to handle the principal’s affairs or deal with the 
principal’s property; (ii) the powers described under G.S. 32A-2(2) 
and G.S. 32A-2(8) and, if interests in real property are affected, 
the powers described in G.S. 32A-2(1); or (ai) other direct or 
indirect authority the clerk deems sufficient in the clerk’s discre- 
tion. 

(3) At any point in the proceeding, the clerk may appoint a guardian ad 
litem to represent the interest of a minor, an incapacitated, unborn, or 
unascertained person, or a person whose identity is unknown, if the 
clerk determines that representation of the interest otherwise would 
be inadequate. If not precluded by a conflict of interest, a guardian ad 
litem may be appointed to represent several persons or interests. The 
clerk shall set forth the clerk’s reasons for appointing a guardian ad 
litem as a part of the record of the proceedings. 

Nothing in this section authorizes the disbursement of funds distributable to 
an interested person to a person authorized to represent that person under this 
section. (2001-413, s. 1.) 

Editor’s Note. — Session Laws 2001-413,s. the provisions of Article 36A of the General 
10, makes this section effective January 1, Statutes, whether administering trusts estab- 
2002, and applicable to all trustees covered by lished before, on or after that date. 
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§ 36A-27. Appeal. 
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Any party in interest may appeal from the decision of the clerk to a superior 

court judge as provided for estate matters in G.S. 1-301.3. (1911, c. 39, s.. 4; 

C.S., s. 4027; 1977, c. 502, s. 2; 1999-216, s. 8; 2001-413, s. 1.) 

Effect of Amendments. — Session Laws 
2001-413, s. 1, effective January 1, 2002, and 
applicable to all trustees covered by the provi- 
sions of Article 36A of the General Statutes, 

whether administering trusts established be- 
fore, on or after that date, deleted “stay effected 
by appeal” from the end of the section catchline, 
and rewrote the section. 

§ 36A-28: Repealed by Session Laws 1999-216, s. 2, effective January 1, 

2000. 

Cross References. — For provisions similar 
to the subject matter of this section, see G.S. 
1-301.3. 

§ 36A-29. Accounting to the clerk. 

(a) No trustee, including a trustee appointed by the clerk, shall be required 

to account to the clerk of superior court unless the governing instrument 
directs that the trustee shall be required to account to the clerk or unless the 
trustee is otherwise required by law to account to the clerk. 

(b) If the trustee is required to account to the clerk of superior court, the 
trustee shall not be permitted to resign as trustee until a final account of the 
trust estate is filed with the clerk and until the court shall be satisfied that the 
account is true and correct, unless the terms of the governing instrument 
provide otherwise. (1911, c. 39, s. 6; C.S., s. 4029; 1977, c. 502, s. 2; 2001-413, 
s. 1; 2003-261, s. 4.) 

Cross References. — As to vouchers being 
presumptive evidence, see G.S. 28A-21-5. 

Effect of Amendments. — Session Laws 
2001-413, s. 1, effective January 1, 2002, and 
applicable to all trustees covered by the provi- 
sions of Article 36A of the General Statutes, 
whether administering trusts established be- 

fore, on or after that date, rewrote the section. 

Session Laws 2003-261, s. 4, effective Janu- 
ary 1, 2004, and applicable to all trusts created 
before or after that date, rewrote the section 
heading, which formerly read “Final accounting 
before resignation”; and rewrote the section. 

§ 36A-30: Repealed by Session Laws 2001-413, s. 1, effective January 1, 
2002. 

Editor’s Note. — Session Laws 2001-413, s. 

10, makes the repeal of this section effective ' 
January 1, 2002, and applicable to all trustees 

covered by the provisions of Article 36A of the 
General Statutes, whether administering 
trusts established before, on or after that date. 

§ 36A-31. When bond required. 

(a) For any testamentary trust created under a will of a decedent executed 
on or after January 1, 2004, and any inter vivos trust created on or after 
January 1, 2004, a trustee shall provide bond to secure performance of the 
trustee’s duties if the terms of the governing instrument require the trustee to 
provide bond. For any testamentary trust created under a will of a decedent 
executed before January 1, 2004, and for any inter vivos trust created before 
January 1, 2004, a trustee shall provide bond to secure performance of the 
trustee’s duties unless the terms of the governing instrument provide other- 
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wise. In addition, regardless of when a trust was created, a trustee shall 
provide bond to secure performance of the trustee’s duties if: 

(1) A beneficiary requests the trustee to provide bond and the clerk finds 
the request to be reasonable; or 

(2) The clerk finds that it is necessary for the trustee to provide bond in 
order to protect the interests of beneficiaries who are not able to 
protect themselves and whose interests otherwise are not adequately 
represented. 

(b) Notwithstanding subsection (a) of this section, in no event shall bond be 
required of a trustee, including a trustee appointed by the clerk, if the 
governing instrument directs otherwise. On petition of the trustee or other 
interested person, the clerk may excuse a requirement of bond, reduce the 
amount of the bond, release the surety, or permit the substitution of another 
bond with the same or different sureties. If bond is required, it shall be in a 
sum double the value of the personal property to come into the trustee’s hands 
when bond is executed by a personal surety, and in an amount not less than one 
and one-fourth times the value of all personal property of the trust estate when 
the bond is secured by a suretyship bond executed by a corporate surety 
company authorized by the Commissioner of Insurance to do business in this 
State, provided that the clerk of superior court, when the value of the personal 
property exceeds one hundred thousand dollars ($100,000), may accept bond in 
an amount equal to the value of the personal property plus ten percent (10%) 
thereof, conditioned upon the faithful performance of the trustee’s duties and 
for the payment to the persons entitled to receive all moneys, assets, or other 
things of value which may come into the trustee’s hands. All bonds executed 
under the provisions of this Article shall be filed with the clerk. (1911, c. 39, s. 
7; C.S., s. 4031; 1951, c. 264; 1965, c. 1177, s. 1; 1977, c. 502, s. 2; 2001-413, s. 
1; 2003-261, s. 5.) 

Cross References. — As to bond in surety 
company, see G.S. 58-73-1. As to mortgage in 
lieu of bond, see G.S. 58-74-1. As to cash deposit 
in lieu of bond, see G.S. 58-75-1. 

Effect of Amendments. — Session Laws 
2001-413, s. 1, effective January 1, 2002, and 
applicable to all trustees covered by the provi- 
sions of Article 36A of the General Statutes, 

whether administering trusts established be- 
fore, on or after that date, deleted “Court to 
appoint successor” from the beginning of the 
section catchline, and rewrote the section. 

Session Laws 2003-261, s. 5, effective Janu- 
ary 1, 2004, and applicable to all trusts created 
before or after that date, rewrote the section. 

CASE NOTES 

Laches in Objecting to Lack of Bond. — 
Failure of order appointing successor trustee to 
include provision for the giving of a bond could 
not be raised by beneficiaries of the trust 16 

years after the order was entered. State Trust 
Co. v. Toms, 244 N.C. 645, 94 S.E.2d 806 (1956), 
decided under prior law. 

§ 36A-32. Rights and duties devolve on successor. 

A successor trustee, including a successor trustee appointed by the clerk, 
shall succeed to all the rights, powers, and privileges, and shall be subject to all 
the duties, liabilities, and responsibilities that were imposed upon the original 
trustee unless a contrary intent appears from the governing instrument or 
unless the order appointing the successor trustee provides otherwise. (1911, c. 
39, s. 8; C.S., s. 4032; 1977, c. 502, s. 2; 2001-413, s. 1; 2003-261, s. 6.) 

Effect of Amendments. — Session Laws sions of Article 36A of the General Statutes, 
2001-413, s. 1, effective January 1, 2002, and whether administering trusts established be- 
applicable to all trustees covered by the provi- fore, on or after that date, substituted “Upon 
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the acceptance by the court of the resignation of 
any trustee, and upon the appointment by the 
court of his successor in the manner provided 
by this Article” for “a” at the beginning of the 
section, and substituted “governing instru- 
ment” for “creating instrument” at the end 
thereof. 

Session Laws 2003-261, s. 6, effective Janu- 

CH. 36A. TRUSTS AND TRUSTEES §36A-36 

ary 1, 2004, and applicable to all trusts created 
before or after that date, inserted “including a 
successor trustee appointed by the clerk,” fol- 
lowing “A successor trustee,” added “or unless 
the order appointing the successor trustee pro- 
vides otherwise,” and made minor punctuation 
changes throughout the section. 

CASE NOTES 

Cited in Freer v. Weinstein, 91 N.C. App. 
138, 370 S.E.2d 860 (1988). 

§ 36A-33. Appointment of successor trustee on clerk’s own 
motion. 

Unless the governing instrument provides otherwise, if the trustee is 

required to account to the clerk of court, nothing in this Article shall be 

construed to limit the authority of the clerk to appoint a successor trustee to a 

deceased or incapacitated trustee upon the clerk’s own motion. (1953, c. 1255; 

1965, c. 1177, s. 2; 1977, c. 502, s. 2; 1999-118, s. 2; 1999-216, s. 9; 2001-413, s. 

tay 

Effect of Amendments. — Session Laws 
2001-413, s. 1, effective January 1, 2002, and 
applicable to all trustees covered by the provi- 

sions of Article 36A of the General Statutes, 
whether administering trusts established be- 
fore, on or after that date, rewrote the section. 

CASE NOTES 

Appointment Prior to Effective Date of 
Section. — Prior to the enactment of former 
G.S. 36-18.1 (now this section) a clerk of the 
superior court had no power to appoint succes- 
sor trustees of a charitable trust such authority 
being vested solely in the superior court under 
former G.S. 36-21 (now G.S. 36A-49) and not in 
the respective clerks thereof. Mast v. 
Blackburn, 248 N.C. 231, 102 S.E.2d 812 
(1958), decided under prior law. 

The appointment by the clerk of successor 

trustees of a charitable trust in ex parte pro- 
ceeding prior to the effective date of former G.S. 
36-18.1 (now this section) section is void, and 
such appointees may not maintain an action to 
restrain others from interfering with their as- 
serted rights as trustees, but successor trustees 
may be appointed by the judge of the superior 
court nunc pro tunc under former G.S. 36-21 
(now G.S. 36A-49) or by the clerk under this 
section. Mast v. Blackburn, 248 N.C. 231, 102 
S.E.2d 812 (1958), decided under prior law. 

§§ 36A-34, 36A-35: Repealed by Session Laws 2001-413, s. 1, effective 
January 1, 2002. 

Editor’s Note. — Session Laws 2001-413, s. 
10, makes the repeal of these sections effective 
January 1, 2002, and applicable to all trustees 

covered by the provisions of Article 36A of the 
General Statutes, whether administering 
trusts established before, on or after that date. 

§ 36A-36. Appointment of special trustee. 

If it appears necessary to the protection of the trust estate, the clerk of 
superior court having jurisdiction over the administration of the trust may 
appoint a special trustee until a successor trustee can be appointed or, where 
a trust has terminated, to distribute the assets. A special trustee may be 
appointed without notice and may be removed whenever the court so orders. 
The special trustee shall give such bond, if any, as the court may require and 
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shall have the powers conferred by the order of appointment. (1977, c. 502, s. 
2; 2001-413, s. 1.) 

Effect of Amendments. — Session Laws 
2001-413, s. 1, effective January 1, 2002, and 
applicable to all trustees covered by the provi- 
sions of Article 36A of the General Statutes, 

whether administering trusts established be- 
fore, on or after that date, substituted “over the 
administration” for “of the administration” in 
the first sentence. 

§ 36A-37. Consolidation, merger, reorganization, 
reincorporation, or transfer of assets and lia- 
bilities by a corporate trustee. 

Whenever any corporate trustee doing business in this State shall consoli- 
date or merge with or shall sell to and transfer its assets and liabilities to any 
other corporation, or where such corporate trustee is in any manner reorga- 
nized or reincorporated, all existing rights, powers, duties, and liabilities of 
such consolidating, merging, transferring, reorganizing or reincorporating 
corporation as trustee shall, upon the effective date of such consolidation, 
merger, reorganization or reincorporation, or sale and transfer, vest in and 
devolve upon the transferee corporation or the consolidated, merged, reorga- 
nized or reincorporated corporation in the manner prescribed in G.S. 53-17. 
(1977, c. 502, s. 2; 2001-413, s. 1.) 

Effect of Amendments. — Session Laws whether administering trusts established be- 
2001-4138, s. 1, effective January 1, 2002, and 
applicable to all trustees covered by the provi- 
sions of Article 36A of the General Statutes, 

fore, on or after that date, inserted a comma 
following “where such corporate trustee is in 
any manner reorganized or reincorporated.” 

§ 36A-38: Repealed by Session Laws 2001-413, s. 1, effective January 1, 

2002. 

Editor’s Note. — Session Laws 2001-413, s. 
10, makes the repeal of this section effective 
January 1, 2002, and applicable to all trustees 

covered by the provisions of Article 36A of the 
General Statutes, whether administering 
trusts established before, on or after that date. 

§ 36A-39. Powers of cotrustees. 

Unless otherwise provided in the governing instrument, if one of several 
trustees dies, resigns, or is removed, the remaining trustees shall have all 
rights, title, and powers of all the original trustees. If the governing instru- 
ment manifests an intent that a successor trustee be appointed to fill a 
vacancy, the remaining trustees may exercise the powers of all the original 
trustees until such time as a successor is appointed, except those powers which 
the remaining trustees are prohibited from exercising under the governing 
instrument or by law. (1977, c. 502, s. 2; 2001-4138, s. 1.) 

Effect of Amendments. — Session Laws 
2001-4138, s. 1, effective January 1, 2002, and 
applicable to all trustees covered by the provi- 
sions of Article 36A of the General Statutes, 
whether administering trusts established be- 
fore, on or after that date, twice substituted 

“soverning instrument” for “creating instru- 
ment”, and at the end substituted “appointed, 
except those powers which the remaining trust- 
ees are prohibited from exercising under the 
governing instrument or by law” for “appoint- 
ed” 
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§ 36A-40. Vesting of title. 

A special or successor trustee is vested with the title of the predecessor 

trustee. A predecessor trustee shall execute such documents transferring title 

to trust property as may be appropriate to facilitate administration of the trust 

and upon the predecessor trustee’s failure to do so, the clerk may order the 

predecessor trustee to execute such documents, or the clerk may transfer title. 

(1977, c. 502, s. 2; 2001-418, s. 1.) 

Effect of Amendments. — Session Laws __ sions of Article 386A of the General Statutes, 

2001-413, s. 1, effective January 1, 2002, and whether administering trusts established be- 

applicable to all trustees covered by the provi- fore, on or after that date, rewrote the section. 

§ 36A-41: Repealed by Session Laws 2001-413, s. 1, effective January 1, 

2002. 

Editor’s Note. — Session Laws 2001-413, s. covered by the provisions of Article 36A of the 

10, makes the repeal of this section effective General Statutes, whether administering 

January 1, 2002, and applicable to all trustees _ trusts established before, on or after that date. 

§§ 36A-42 through 36A-46: Reserved for future codification purposes. 

ARTICLE 4. 

Charitable Trusts. 

§ 36A-47. Trustees to file accounts; exceptions. 

When real or personal property has been granted by deed, will, or otherwise, 
for such charitable purposes as are allowed by law, it shall be the duty of those 
to whom are confided the management of the property and the execution of the 
trust, to file in writing annually a full and particular account thereof with the 
clerk of the superior court of the county where the charity is to take effect. 

This section shall not apply to real or personal property granted by deed, will 
or otherwise in trust or any other manner for the use and benefit of churches, 
hospitals, educational institutions and organizations or other incorporated or 
unincorporated religious and charitable institutions; provided, however, all 
trusts for the benefit of churches, hospitals and charitable institutions may be 
required to file such account upon the request of the clerk of the superior court — 
or the verified written request of an interested citizen when in the opinion of 
the clerk of the superior court such request is bona fide and the interest of the 
public would be promoted by the filing of such report. (43 Eliz., c. 4; 1832, c. 14, 
s. 1; R.C., c. 18, s. 1; Code, s. 2342; Rev., s. 3922; C.S., s. 4033; 1951, c. 1008, s. 
Pet TTs Ct502 4s 2) 

CASE NOTES 

The policy of protecting charitable or Donor. — The public policy of North Caro- 
trusts is repeatedly declared throughout _ lina is to preserve, to the fullest extent possible, 
the statutory provisions of this Chapter. the manifested intention of a testator or donor 
Edmisten v. Sands, 307 N.C. 670, 300 S.E.2d to bestow a gift for charitable purposes. 
387 (1983). Edmisten v. Sands, 307 N.C. 670, 300 S.E.2d 

Policy Is to Preserve Intent of Testator 387 (1983). 
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§ 36A-48. Action for account; court to enforce trust. 

If G.S. 36A-47 be not complied with, or there is reason to believe that the 
property has been mismanaged through negligence or fraud, it shall be the 
duty of the clerk of the superior court in his discretion to give notice thereof to 
the Attorney General or district attorney who represents the State in the 
superior court for that county; and it shall be the duty of the Attorney General 
or such district attorney upon notice from the clerk or upon his own motion to 
bring an action in the name of the State against the grantees, executors, or 
trustees of the charitable fund, calling on them to render a full and minute 
account of their proceedings in relation to the administration of the fund and 
the execution of the trust. The Attorney General or district attorney may also, 
at the suggestion of two reputable citizens, commence an action as aforesaid, 
and, in either case, the court may make such order and decree as shall seem 
best calculated to enforce the performance of the trust. 

In furtherance of his responsibilities in the area of charitable trusts the 
Attorney General may request the result or report of any investigation or audit 
conducted by any local, State or federal agency. (1832, c. 14, ss. 2, 3; R.C., c. 18, 
SSt- 203% sean ss. 2343, 2344; Rev., s. 3923; C.S., s. 4034; 1973, c. 47, s. 2; 1977, 
c. 502, s. 2. 

Legal Periodicals. — For article, “The 
Common Law Powers of the Attorney General 
of North Carolina,” see 9 N.C. Cent. L.J. 1 

(1977). 

For note, “The Nonprofit Corporation in 
North Carolina: Recognizing a Right to Mem- 
ber Derivative Suits,” see 63 N.C.L. Rev. 999 

(1985). 

CASE NOTES 

The trustees of a charitable trust who 
violate its provisions are subject to the pro- 
cedure prescribed by this section, and where 
the trust is created by will the trust estate is 
not forfeited in favor of a residuary legatee 
solely upon the ground that the moneys derived 
have been diverted to other uses than the 
testator intended. Humphrey v. Board of Trust- 

of Trust. — In the absence of a showing of 
special interest, a party seeking enforcement of 
a charitable trust should have the Attorney 
General or district attorney commence an ac- 
tion pursuant to the provisions of this section 
when it appears that the trust is being misman- 
aged through negligence or fraud. Kania v. 
Chatham, 297 N.C. 290, 254 S.E.2d 528 (1979). 

ees, 203 N.C. 201, 165 S.E. 547 (1932), decided 
under prior law. 
Negligence or Fraud in Mismanagement 

Cited in State v. Felts, 79 N.C. App. 205, 339 
S.E.2d 99 (1986). 

§ 36A-49. Not void for indefiniteness; title in trustee; va- 
cancies. 

No gift, grant, bequest or devise, whether in trust or otherwise, to religious, 
educational, charitable or benevolent uses or for the purpose of providing for 
the care or maintenance of any part of any cemetery, public or private, shall be 
invalid by reason of any indefiniteness or uncertainty of the objects or 
beneficiaries of such trust, or because said instrument confers upon the trustee 
or trustees discretionary powers in the selection and designation of the objects 
or beneficiaries of such trust or in carrying out the purpose thereof, or by 
reason of the same in contravening any statute or rule against perpetuities. If 
a trustee or trustees are named in the instrument creating such a gift, grant, 
bequest or devise, the legal title to the property given, granted, bequeathed or 
devised for such purpose shall vest in such trustee or trustees and its or their 
successor or successors duly appointed in accordance with the terms of such 
instrument. If no trustee or trustees be named in said instrument, or if a 
vacancy or vacancies shall occur in the trusteeship, and no method is provided 
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in such instrument for filling such vacancy or vacancies, then the clerk of 

superior court of the proper county shall appoint a trustee or trustees, 

pursuant to G.S. 36A-23, to execute said trust in accordance with the true 
intent and meaning of the instrument creating the same. Such trustee or 
trustees when so appointed shall be vested with all the power and authority, 
discretionary or otherwise, conferred by such instrument. (1925, c. 264, s. 1; 
1977, c. 502, s. 2.) 

Legal Periodicals. — For discussion of sec- 
tion, see 16 N.C.L. Rev. 22 (1938). 

CASE NOTES 

Editor’s Note. — Most of the cases below 
were decided under prior law. 
The rule against perpetuities does not 

apply to charitable trusts. Penick v. Bank of 
Wadesboro, 218 N.C. 686, 12 S.E.2d 253 (1940); 
American Trust Co. v. Williamson, 228 N.C. 
458, 46 S.E.2d 104 (1948); Wachovia Bank & 
Trust Co. v. John Thomasson Constr. Co., 275 
N.C. 399, 168 S.E.2d 358 (1969). 

Charitable trusts are not subject to the rule 
against perpetuities, this section being merely 
declaratory of the existing law, and limitations 
over from one charity to another may be made 
to take effect after the period prescribed by the 
rule against perpetuities. Williams v. Williams, 
215 N.C. 739, 3 S.E.2d 334 (1939). 
Restraints on Alienation of Property Are 

Not Void. — North Carolina has tacitly recog- 
nized the right of a donor to restrain alienation 
of property in charitable trusts since it recog- 
nizes the right of the court, in its equitable 
jurisdiction, to order the sale of trust property 
under certain conditions, even when the trust 
forbids the trustee to mortgage or sell. 
Wachovia Bank & Trust Co. v. John Thomasson 
Constr. Co., 275 N.C. 399, 168 S.E.2d 358 

(1969). 
Charitable trusts are exceptions to the rule 

that a restraint on alienation is void. Wachovia 
Bank & Trust Co. v. John Thomasson Constr. 
Co., 275 N.C. 399, 168 S.E.2d 358 (1969). 
Equity Courts May Modify Terms of 

Charitable Trust. — Courts in the exercise of 
their equitable jurisdiction may modify the 
terms of a charitable trust when it appears that 
some exigency, contingency, or emergency not 
anticipated by the trustor has arisen requiring 
a disregard of a specific provision of the trust in 
order to preserve the trust estate or protect the 
cestuis. Wachovia Bank & Trust Co. v. John 
Thomasson Constr. Co., 275 N.C. 399, 168 
S.E.2d 358 (1969). 
Court May Order Real Property Sold 

and Reinvested. — In order to accomplish the 
ultimate purpose or intent of the trustor, the 
court may order real property sold and rein- 
vested in other property when a change in 
circumstances makes such sale necessary to 

accomplish the purposes of the trust, even 
though the trust forbids the trustees to mort- 
gage or sell the property. Wachovia Bank & 
Trust Co. v. John Thomasson Constr. Co., 275 
N.C. 399, 168 S.E.2d 358 (1969). 

Courts of equity have long exercised the 
jurisdiction to sell property devised for charita- 
ble uses, where, on account of changed condi- 
tions, the charity would fail or its usefulness 
would be materially impaired without a sale. 
Wachovia Bank & Trust Co. v. John Thomasson 
Constr. Co., 275 N.C. 399, 168 S.E.2d 358 
(1969). 
Appointment of Trustee upon Occur- 

rence of Vacancy. — Where land is conveyed 
to trustees and their successors for specified 
charitable purposes, the court may appoint 
trustees upon failure of the successors to the 
original trustees, since equity will not permit a 
trust to fail for want of a trustee, but said 
trustees should be appointed by the court upon 
proper application. Lassiter v. Jones, 215 N.C. 
298, 1 S.E.2d 845 (1939). 

Trusts Held Valid. — A devise of all the 
income and profits of lands in trust for a char- 
itable organization of a certain church “to be 
used by the stewards of the church in defraying 
the expenses of the institution” is a sufficient 
designation of the stewards of that church as 
trustees for the execution of the trust contem- 
plated by the instrument, and to vest in them 
the title and right of possession for its purposes. 
Ladies Benevolent Soc’y v. Orrell, 195 N.C. 405, 
142 S.E. 493 (1928). 

Devise establishing trust for the advance- 
ment of a religious denomination held not void 
for indefiniteness. Williams v. Williams, 215 
N.C. 739, 3 S.E.2d 334 (1939). 
A gift to the trustees of a named church, in 

trust for the home and foreign missions and 
benevolent causes of that church, was held 
valid under this section and good as against the 
contention that no cause was named capable of 
enforcing a lawful claim, as each benevolent 
cause supported by that church had an interest 
in the devise. King v. Richardson, 46 F. Supp. 
510 (M.D.N.C. 1942), aff’d in part and rev’d in 
part, 136 F.2d 849 (4th Cir. 1943). 
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Trust Held Invalid. — Bequest of a certain 
sum to be held in trust, and paid out in 20 years 
“to such corporations or associations of individ- 
uals as will in their judgment best promote the 
cause of preventing cruelty to animals in the 
vicinity of Asheville,” held void for uncertainty. 
Woodcock v. Wachovia Bank & Trust Co., 214 
N.C. 224, 199 S.E. 20 (1938). 
Devise Giving Trustees Power to Con- 

vey. — A devise of property in trust subject to 
an intervening life estate, with direction to the 
trustees to keep the principal invested and use 
the proceeds for purposes designated, gives the 
trustees the power to convey the real estate in 
fee, since the right to invest and use the pro- 
ceeds necessarily implies the power to convert 

ART. 4. CHARITABLE TRUSTS §36A-52 

into proceeds by sale. Hall v. Wardwell, 228 
N.C. 562, 46 S.E.2d 556 (1948). 

Details of Administration May Be Left to 
Trustee. — A charity in its legal sense is a gift 
to be applied consistently with existing laws for 
the benefit of an indefinite number of persons, 
and it is the policy of this State, as indicated by 
our statutes, not to declare such gift void be- 
cause created for the benefit of an indefinite 
class, and if the founder describes the general 
nature of the charitable trust he may leave 
details of its administration to duly appointed 
trustees. Whitsett v. Clapp, 200 N.C. 647, 158 
S.E. 183 (1931). 

Cited in Pinehurst v. Regional Invs., 97 N.C. 
App. 114, 387 S.E.2d 222 (1990). 

§ 36A-50. Trusts created in other states valid. 

Every such religious, educational or charitable trust created by any person 
domiciled in another state, which shall be valid under the laws of the state of 
the domicile of such creator or donor, shall be deemed and held in all respects 
valid under the laws of this State, even though one or more of the trustees 
named in the instrument creating said trust shall be domiciled in another state 
or one or more of the beneficiaries named in said trust shall reside or be located 
in a foreign state. (1925, c. 264, s. 2; 1977, c. 502, s. 2.) 

§ 36A-51. Application of § 36A-50. 

G.S. 36A-50 shall apply to all trusts heretofore or hereafter created in which 
one or more of the beneficiaries or objects of such trust shall reside or be 
located in this State. (1925, c. 264, s. 3; 1977, c. 502, s. 2.) 

§ 36A-52. Gifts, etc., for religious, educational, charitable 
or benevolent uses or purposes. 

(a) Declaration of Policy. — It is hereby declared to be the policy of the State 
of North Carolina that gifts, transfers, grants, bequests, and devises for 
religious, educational, charitable, or benevolent uses or purposes, or for some 
or all of such uses or purposes, are and shall be valid, notwithstanding the fact 
that any such gift, transfer, grant, bequest, or devise shall be in general terms, 
and this section shall be construed liberally to effect the policy herein declared. 

(b) No Gift, Transfer, Etc., Invalid for Indefiniteness. — No gift, transfer, 
grant, bequest, or devise of property or income or both, in trust or otherwise, 
for religious, educational, charitable, or benevolent purposes, or for some or all 
of such purposes, is or shall be void or invalid because such gift, transfer, grant, 
bequest, or devise is in general terms, or is uncertain as to the specific 
purposes, objects, or beneficiaries thereof, or because the trustee, donee, 
transferee, grantee, legatee, or devisee, or some or all of them, is given no 
specific instructions, powers, or duties as to the manner or means of affecting 
such purposes. When any such gift, transfer, grant, bequest, or devise has been 
or shall be made in general terms the trustee, donee, transferee, grantee, 
legatee, or devisee, or other person, corporation, association, or entity charged 
with carrying such purposes into effect, shall have the right and power: To 
prescribe or to select from time to time one or more specific objects or purposes 
for which any trust or any property or income shall be held and administered; 
to select or to create the machinery for the accomplishment of such objects and 
purposes, selected as hereinabove provided, or as provided by the donor, 
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transferor, grantor, or testator, including, by way of illustration but not of 
limitation, the accomplishment of such objects and purposes by the acts of such 
trustee or trustees, donee, transferee, grantee, legatee, or devisee, or their 
agents or servants, or by the creation of corporations or associations or other 
legal entities for such purpose, or by making grants to corporations, associa- 
tions, or other organizations then existing, or to be organized, through and by 
which such purposes can or may be accomplished, or by some or all of the said 
means of accomplishment, or any other means of accomplishment not prohib- 
ited by law. 

(c) Enforcement. — Any gift, transfer, grant, bequest, or devise for religious, 
educational, charitable, or benevolent uses or purposes which is or shall be 
valid under the provisions of this section may be enforced in a suit for a writ 
of mandamus by the Attorney General of the State of North Carolina in any 
court of the State having original jurisdiction in equity, and such court shall 
have the power to enter judgment requiring the trustee, donee, transferee, 
grantee, legatee, or devisee, as the case may be, to make such selection as may 
be required of the purposes for which the property or income, or both, shall be 
applied, and the means, method, and manner of applying the same. The 
remedy for enforcement as herein provided is in addition to any other means 
of enforcement now in existence or which may be hereafter provided for by act 
of the General Assembly. 

(d) Construction with Other Acts. — This section is in addition to any prior 
act or acts of the General Assembly adopted for the purpose of preserving and 
sustaining any gift, transfer, grant, bequest, or devise for religious, educa- 
tional, charitable, or benevolent uses or purposes, and any such prior act or 
acts or any part thereof which will aid the provisions of this section in 
sustaining and preserving any such gift, transfer, grant, bequest, or devise 
shall be read and construed in conjunction herewith. (1947, c. 630, ss. 1-4; 
LO Ge COO St A LOO Sy CLOGS cde) 

Legal Periodicals. — For discussion of this 
section, see 25 N.C.L. Rev. 476 (1947). 

As to the doctrine of cy pres in North Caro- 
lina, see 27 N.C.L. Rev. 591 (1949). 

CASE NOTES 

The General Assembly acted within its 
competence in enacting this section. Ban- 
ner v. North Carolina Nat'l Bank, 266 N.C. 337, 
146 S.E.2d 89 (1966), decided under prior law. 
Funds Turned Over to National Charity 

by County Chapter. — Where a county chap- 
ter of a national charity was required to turn 
over surplus funds to the national office, such 
funds were not impressed with a trust restrict- 
ing use of the money to care of persons in the 

county, since the county chapter agreed to be 
governed by national regulations and the na- 
tional organization did not mislead the county 
chapter into a belief that a certain percentage 
of funds would be retained within the county. 
National Found. v. First Nat] Bank, 288 F.2d 
831 (4th Cir. 1961), decided under prior law. 

Cited in In re Perry-Griffin Found., 108 N.C. 
App. 383, 424 S.E.2d 212 (1993). 

§ 36A-53. Charitable Trusts Administration Act. 

(a) Ifa trust for charity is or becomes illegal, or impossible or impracticable 
of fulfillment or if a devise or bequest for charity, at the time it was intended 
to become effective is illegal, or impossible or impracticable of fulfillment, and 
if the settlor, or testator, manifested a general intention to devote the property 
to charity, any judge of the superior court may, on application of any trustee, 
executor, administrator or any interested party, or the Attorney General, order 
an administration of the trust, devise or bequest as nearly as possible to fulfill 
the manifested general charitable intention of the settlor or testator. In every 
such proceeding, the Attorney General, as representative of the public interest, 
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shall be notified and given an opportunity to be heard. This section shall not be 
applicable if the settlor or testator has provided, either directly or indirectly, 
for an alternative plan in the event the charitable trust, devise or bequest is or 
becomes illegal, impossible or impracticable of fulfillment. However, if the 
alternative plan is also a charitable trust or devise or bequest for charity and 
such trust, devise or bequest for charity fails, the intention shown in the 
original plan shall prevail in the application of this section. 

(b) If a federal estate tax deduction is not allowable at the time of a 
decedent’s death because of the failure of an interest in property which passes 
from the decedent under a will or trust to a person, or for a use, described in 
section 2055(a) of the Internal Revenue Code of 1986, to meet the requirements 
of subsections 2055(e)(2)(A) or (B) of the Internal Revenue Code of 1986, then 
in order that such deduction shall nevertheless be allowable under section 
2055(e)(3) of the Internal Revenue Code of 1986, any judge of the superior 
court may, on application of any trustee, executor, administrator or any 
interested party and either (i) with the written consent of the charitable 
beneficiaries, the noncharitable beneficiaries not under any legal disability, 
and duly appointed guardians or guardians ad litem acting on behalf of any 
beneficiaries under legal disability, or (ji) upon a finding that the interest of 
such beneficiaries is substantially preserved, order an amendment to the trust 
so that the remainder interest is in a trust which is a charitable remainder 
annuity trust, a charitable remainder unitrust (as those terms are described in 
section 664 of the Internal Revenue Code of 1986) or a pooled income fund (as 
that term is described in section 642(c)(5) of the Internal Revenue Code of 
1986), or so that any other interest of a charitable beneficiary is in the form of 
a guaranteed annuity or is a fixed percentage distributed yearly of the fair 
market value of the property (to be determined yearly), in accordance with the 
provisions of section 2055(e)(2)(B) of the Internal Revenue Code of 1986. In 
every such proceeding, the Attorney General, as representative of the public 
interest, shall be notified, and given an opportunity to be heard. 

(c) The words “charity” and “charitable,” as used in this section shall 
include, but shall not be limited to, any eleemosynary, religious, benevolent, 
educational, scientific, or literary purpose. 

(d) The words “impracticable of fulfillment,” as used in this section shall 
include, but shall not be limited to, the failure of any trust for charity, 
testamentary or inter vivos, (including, without limitation, trusts described in 
section 509 of the Internal Revenue Code of 1954 or corresponding provisions 
of any subsequent federal tax laws and charitable remainder trusts described 
in section 664 of the Internal Revenue Code of 1954 or corresponding 
provisions of any subsequent federal tax laws) to include, if required to do so 
by section 508(e) or section 4947(a) of the Internal Revenue Code of 1954 or 
corresponding provisions of any subsequent federal tax laws, the provisions 
relating to governing instruments set forth in section 508(e) of the Internal 
Revenue Code of 1954 or corresponding provisions of any subsequent federal 
tax laws. (1967, c. 119; 1971, c. 1136, s. 2; 1975, c. 552; 1977, c. 502, s. 2; 1979, 
e712. 1981, ¢.546° 1991;°¢.' 747, 's..3; c. 761, s. 37.5.) 

Editor’s Note. — The Special Report of the 
General Statutes Commission on Chapter 119, 
Session Laws 1967, which enacted former G.S. 
36-23.2, provided in part as follows: 

“This section is based largely upon the Model 
Act Concerning the Administration of Charita- 
ble Trusts, Devises and Bequests, which was 
prepared by the National Conference of Com- 
missioners on Uniform State Laws. 

“This section will meet the problem which 

exists when the person who creates a charitable 
trust, bequest or devise is dead or otherwise 
unable to modify the gift to meet unforeseen 
changes in the circumstances. 

“This section applies only to cases of charita- 
ble gifts, created by trust or will, which fail, and 
not to trusts, devises or bequests created for 
private purposes. 

“The application of this section is limited to 
those cases in which no provision for an alter- 
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native plan has been made, and a person cre- 
ating a charitable trust, bequest or devise is 
free, as he has always been, to provide for the 
disposition of the property and prevent the 
court’s having to make the determination. 

“The definition of the words “charity” and 
“charitable” is not limited to those particular 
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purposes listed in this section.” 
Legal Periodicals. — For comment on this 

section, see 46 N.C.L. Rev. 1020 (1968). 
For note, “The Nonprofit Corporation in 

North Carolina: Recognizing a Right to Mem- 
ber Derivative Suits,” see 63 N.C.L. Rev. 999 

(1985). 

CASE NOTES 

Editor’s Note. — Many of the cases below 
were decided under prior law. 

Section Sanctions and Defines Public 
Policy. — It has long been a strong public 
policy that, if possible, gifts for charitable pur- 
poses should not fail because of unforeseen 
events, but that the courts should assist in 
carrying out charitable purposes. This section 
lends statutory sanction and definition to that 
policy. Special Report of the General Statutes 
Commission on Chapter 119, Session Laws 
1967; Wachovia Bank & Trust Co. v. Morgan, 

279 N.C. 265, 182 S.E.2d 356 (1971). 
Legislative Intent. — This section repre- 

sents an obvious intent on the part of the 
legislature to invest the superior courts of this 
State with the power of cy pres. Wachovia Bank 
& Trust Co. v. Morgan, 9 N.C. App. 460, 176 
S.E.2d 860 (1970), aff'd, 279 N.C. 265, 182 
S.E.2d 356 (1971). 
The cy pres doctrine is the rule which 

courts of equity use when a gift given for a 
particular charitable purpose cannot be applied 
according to the exact intention of the donor. In 
such cases, the court will direct that the gift be 
applied as nearly as possible in conformity with 
the original purpose and intent of the testator. 
Cy pres literally means “as near as possible.” 
Wachovia Bank & Trust Co. v. Morgan, 279 
N.C. 265, 182 S.E.2d 356 (1971). 

Courts May Apply Cy Pres Doctrine. — 
This section expressly gives the courts the 
power to apply the cy pres doctrine to charita- 
ble trusts. YWCA v. Morgan, 281 N.C. 485, 189 
S.E.2d 169 (1972). 
The cy pres doctrine came into the law 

of North Carolina in 1967 when this section 
became effective. Wilson v. First Presbyterian 
Church, 284 N.C. 284, 200 S.E.2d 769 (1973). 

Prior Law. — Before October 1, 1967 North 
Carolina rejected the cy pres doctrine as such, 
while upholding modification of charitable 
trusts provisions under the court’s general eq- 
uitable power to supervise trust administra- 
tion. Wachovia Bank & Trust Co. v. Morgan, 
279 N.C. 265, 182 S.W.2d 356 (1971). 
“Charity” Defined. — A charity may be 

defined as a gift to be applied consistently with 
existing laws, for the benefit of an indefinite 
number of persons, either by bringing their 
minds or hearts under the influence of educa- 
tion or religion, by relieving their bodies from 

disease, suffering or constraint, by assisting 
them to establish themselves in life, or by 
erecting or maintaining public buildings or 
works or otherwise lessening the burdens of 
government. Wachovia Bank & Trust Co. v. 
Morgan, 9 N.C. App. 460, 176 S.E.2d 860 
(1970), aff'd, 279 N.C. 265, 182 S.E.2d 356 
(1971). 
“Charitable Trust”. — A charitable trust 

has been defined as a fiduciary relationship 
with respect to property, arising as a result of a 
manifestation of an intent to create it, and 
subjecting the person by whom the property is 
held to equitable duties to deal with the prop- 
erty for a charitable purpose. YWCA v. Morgan, 
281 N.C. 485, 189 S.E.2d 169 (1972). 

Generally, when a trust is created for any 
lawful purpose which promotes the well-being 
of mankind and does not contravene public 
policy, it is charitable in its purpose. YWCA v. 
Morgan, 281 N.C. 485, 189 S.E.2d 169 (1972). 
Subsection (b) of this section applies 

only to wills and trusts created prior to 
December 31, 1978. Edmisten v. Sands, 307 
N.C. 670, 300 S.E.2d 387 (1983). 
For case discussing the legislature’s 

purpose in enacting subsection (d) of this 
section see Edmisten v. Sands, 307 N.C. 670, 
300 S.E.2d 387 (1983). 
Limitations on Use of Funds. — Property 

conveyed to a trustee for a charitable purpose is 
limited to the uses set forth in the terms of the 
trust, and that property conveyed to a charita- 
ble corporation, free of a trust, is limited to the 
purposes set forth in its corporate charter. 
YWCAv. Morgan, 281 N.C. 485, 189 S.E.2d 169 
(1972). 
Failure of method designed by trust for 

carrying out a general charitable purpose 
does not destroy the trust. Wachovia Bank 
& Trust Co. v. Morgan, 9 N.C. App. 460, 176 
S.E.2d 860 (1970), aff'd, 279 N.C. 265, 182 
S.E.2d 356 (1971). 
The substantial intention shall not de- 

pend on the insufficiency of the formal 
intention. Wachovia Bank & Trust Co. v. Mor- 
gan, 9 N.C. App. 460, 176 S.E.2d 860 (1970), 
aff'd, 279 N.C. 265, 182 S.E.2d 356 (1971). 
And the general intent of the testator 

must prevail over the particular mode 
prescribed. Wachovia Bank & Trust Co. v. 
Morgan, 9 N.C. App. 460, 176 S.E.2d 860 
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(1970), aff'd, 279 N.C. 265, 182 S.E.2d 356 
(1971). 
Fulfillment of Settlor’s Primary Objec- 

tive. — Where the construction of a new dra- 
matic arts facility at a university, made possi- 
ble by the legislative grant of sufficient funds, 
expressly made “impracticable” the achieve- 
ment of a trust, in that the settlor’s primary 
objective had been fulfilled, the trial court did 
not err in ruling that this charitable trust had 
become “impossible or impracticable of fulfill- 
ment” within the meaning of this section. Board 
of Trustees v. Unknown & Unascertained 
Heirs, 311 N.C. 644, 319 S.E.2d 239 (1984). 
Mode for Administering Trust Must Be 

Either Impossible or Impracticable. — In 
order for this section to apply, the evidence 
presented must establish that the mode di- 
rected by the settlor for administering the trust 
has become either impossible or impracticable 
for the reasons asserted in the petition, or 
because of the facts found by the court. 
Wachovia Bank & Trust Co. v. Morgan, 9 N.C. 
App. 460, 176 S.E.2d 860 (1970), aff'd, 279 N.C. 
265, 182 S.E.2d 356 (1971). 
Power of Court to Modify Trust. — When 

there is a charitable trust, bequest, or devise 
evidencing a general charitable intent by the 
grantor, and the specific, express purpose can- 
not be fulfilled because of illegality, impossibil- 
ity or impracticability, this section specifically 
empowers the court, in the absence of alternate 
disposition, to modify the trust so as to apply 
the fund to a purpose as nearly as possible like 
the originally expressed purpose. YWCA v. Mor- 
gan, 281 N.C. 485, 189 S.E.2d 169 (1972). 
Where the trust provisions no longer serve 

the intended purpose of providing medical and 
hospital services to people who cannot afford to 
pay for such services, and where the will itself 
contains no alternative plan, the superior court 
may order an administration of the trust which 
would as nearly as possible fulfill the general 
charitable intention of the testatrix. Wachovia 
Bank & Trust Co. v. Morgan, 279 N.C. 265, 182 
S.E.2d 356 (1971).. 

The statutory scheme of subsection (a) of this 
section, and the strong public policy embodied 
therein, is merely reflective of the well-estab- 
lished principle that courts, in the exercise of 
their equitable powers, may modify the terms 
of a trust instrument, consistent with the 
settlor’s intentions, in order to preserve the 
trust. Edmisten v. Sands, 307 N.C. 670, 300 
S.E.2d 387 (1983). 

All that need be shown to enable a supe- 
rior court judge to order an administra- 
tion of the trust is that: (1) the trust is a 
charitable trust, i.e., that the settlor, or testa- 
tor, manifested a general intention to devote 
the property to charity; (2) the trust is or 
becomes illegal, or impossible or impracticable 
of fulfillment; and (3) no alternative disposition 
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is made of the corpus in the event the charita- 
ble trust fails. Edmisten v. Sands, 307 N.C. 670, 
300 S.E.2d 387 (1983). 
Application of Section. — The legislature 

has clearly indicated that the prohibition 
against self-dealing is not the only administra- 
tive requirement the omission of which will 
invoke the application of this section. Edmisten 
v. Sands, 307 N.C. 670, 300 S.E.2d 387 (1983). 

The failure to include the prohibition against 
self-dealing and the failure to include the other 
required administrative provisions renders a 
trust “impracticable of fulfillment” under this 
section. Edmisten v. Sands, 307 N.C. 670, 300 
S.E.2d 387 (1983). 

To invoke the application of this section, 
plaintiff must show that the three following 
conditions exist: (1) That the testatrix mani- 
fested a general charitable intent; (2) that the 
trust has become either illegal, impossible or 
impracticable of fulfillment; and (3) that the 
testatrix made no provision for alternative dis- 
position of the trust corpus in the event that the 
charitable trust fails. Board of Trustees v. Un- 
known & Unascertained Heirs, 311 N.C. 644, 
319 S.E.2d 239 (1984). 
Application of Cy Pres Doctrine Held 

Erroneous. — Where testator’s will itself 
clearly reflected only the testator’s specific in- 
tent to aid a particular hospital, and there was 
no other evidence to the contrary, the trial 
court’s finding that the testator manifested a 
general charitable intent was not supported by 
the evidence, and the trial court erred in find- 
ing and concluding that the cy pres doctrine 
was applicable. Trustees of L.C. Wagner Trust 
v. Barium Springs Home for Children, Inc., 102 
N.C. App. 136, 401 S.E.2d 807, rev’d on other 
grounds, 330 N.C. 187, 409 S.E.2d 913 (1991). 
Superior Court Cannot Modify Every 

Trust Becoming Impracticable. — Under 
the doctrine of this section, the superior court 
does not have authority to modify every chari- 
table trust when it becomes impracticable to 
carry out the original purpose of the settlor or 
testator. Wilson v. First Presbyterian Church, 
284 N.C. 284, 200 S.E.2d 769 (1973). 
When Power to Modify Is Conferred. — 

Power to modify a charitable trust when it 
becomes impracticable to carry out the original 
purpose of the settlor or testator is conferred 
upon the superior court only where the instru- 
ment creating the trust, interpreted in the light 
of all the circumstances known to the settlor or 
testator, manifests a “general intention to de- 
vote the property to charity.” Wilson v. First 
Presbyterian Church, 284 N.C. 284, 200 S.E.2d 
769 (1973). 
Equitable Jurisdiction to Supervise Ad- 

ministration of Fund. — Notwithstanding 
the impossibility of effectuating a particular 
method prescribed for carrying out the provi- 
sions of a trust, the court will exercise its 
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equitable jurisdiction and supervise the admin- 
istration of the fund so as to accomplish the 
purposes expressed in the will. Wachovia Bank 
& Trust Co. v. Morgan, 9 N.C. App. 460, 176 
S.E.2d 860 (1970), aff'd, 279 N.C. 265, 182 
S.E.2d 356 (1971). 
Applied in Board of Trustees v. Unknown & 
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Cited in Oxford Orphanage, Inc. v. United 
States, 775 F.2d 570 (4th Cir. 1985); Perry- 

Griffin Found. v. Proctor, 107 N.C. App. 528, 
421 S.E.2d 186 (1992); In re Perry-Griffin 
Found., 108 N.C. App. 383, 424 S.E.2d 212 
(1993), cert. denied, 333 N.C. 538, 429 S.E.2d 
561 (1993). 

Unascertained Heirs, 64 N.C. App. 61, 306 
S.E.2d 838 (1983). 

§ 36A-54. Charitable trusts tax exempt status. 

(a) Notwithstanding any provisions in the laws of this State or in the 
governing instrument to the contrary unless otherwise decreed by a court of 
competent jurisdiction except as provided in subsection (b), the governing 
instrument of each trust which is a private foundation described in section 509 
of the Internal Revenue Code of 1954 (including each nonexempt charitable 
trust described in section 4947(a)(1) of the Code which is treated as a private 
foundation) and the governing instrument of each nonexempt split-interest 
trust described in section 4947(a)(2) of the Code (but only to the extent that 
section 508(e) of the Code is applicable to such nonexempt split-interest trust 
under section 4947(a)(2) of the Code) shall be deemed to contain the following 
provisions: “The trust shall make distributions at such time and in such 
manner as not to subject it to tax under section 4942 of the Code; the trust 
shall not engage in any act of self-dealing which would subject it to tax under 
section 4941 of the Code; the trust shall not retain any excess business 
holdings which would subject it to tax under section 4943 of the Code; the trust 
shall not make any investments which would subject it to tax under section 
4944 of the Code; and the trust shall not make any taxable expenditures which 
would subject it to tax under section 4945 of the Code.” With respect to any 
such trust created prior to January 1, 1970, this subsection (a) shall apply only 
for its taxable years beginning on or after January 1, 1972. 

(al) Notwithstanding any provisions in the laws of this State or in the 
governing instrument to the contrary, unless otherwise decreed by a court of 
competent jurisdiction except as provided in subsection (b), the governing 
instrument of each trust that is a nonexempt charitable trust described in 
section 4947(a)(1) of the Code shall be deemed to contain the following 
provisions: 

(1) The trust shall be operated exclusively for charitable, educational, 
religious and scientific purposes within the meaning of section 
501(c)(3) and section 170(c)(2) of the Code. 

(2) Upon any dissolution, winding up, or liquidation of the trust, its assets 
shall be distributed for one or more exempt purposes within the 
meaning of section 501(c)(3) of the Code, or shall be distributed to the 
federal government, or a state or local government for a public 
purpose. 

(b) The trustee of any trust described in subsections (a) or (al) may, (i) 
without judicial proceedings, amend such trust to expressly exclude the 
application of subsections (a) or (al) by executing a written amendment to the 
trust and filing a duplicate original of such amendment with the Attorney 
General of the State of North Carolina, and upon filing of such amendment, 
subsections (a) or (al) shall not apply to such trust, or (ii) institute an action 
in the superior court of North Carolina seeking reformation of the trust 
instrument pursuant to the authority set forth in G.S. 36A-53. 

(c) All references in this section to the “code” are to the Internal Revenue 
Code of 1954, and all references in this section to specific sections of the Code 
include corresponding provisions of any subsequent federal tax laws. (1971, c. 
1136, s. 4; 1977, c. 502, s. 2; 1981 (Reg. Sess., 1982), c. 1210, ss. 1-3.) 
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CASE NOTES 

Cited in In re Perry-Griffin Found., 108 N.C. 
App. 383, 424 S.E.2d 212 (1993). 

§§ 36A-55 through 36A-59: Reserved for future codification purposes. 

ARTICLE 4A. 

Charitable Remainder Trusts Administration Act. 

§ 36A-59.1. Short title. 

This Article shall be known as the Charitable Remainder Trusts Adminis- 

tration Act. (1981 (Reg. Sess., 1982), c. 1252, s. 1.) 

Editor’s Note. — Session Laws 1981 (Reg. ant to section 2055 or section 2522 of the Code 

Sess., 1982), c. 1252, s. 2, provided: “This act is in the absence of this Article that are in exist- 

effective upon ratification [June 18, 1982] and _ ence on that date or are established after that 

applies to all charitable remainder annuity date. For trusts in existence on that date, this 

trusts and all charitable remainder unitrusts act relates back to the date of creation of the 

that would not qualify for the deduction pursu- __ trust.” 

§ 36A-59.2. General rule. 

Notwithstanding any provisions in the laws of this State or in the governing 

instruments to the contrary, any charitable remainder annuity trust and any 

charitable remainder unitrust that cannot qualify for a deduction for federal 

tax purposes under section 2055 or section 2522 of the Code in the absence of 

this Article shall be administered in accordance with this Article. (1981 (Reg. 

Sess., 1982), c. 1252, s. 1.) 

§ 36A-59.3. Definitions. 

The following definitions apply to this Article unless the context clearly 

requires otherwise: 
(1) “Charitable remainder trust” means a trust that provides for a 

specified distribution at least annually for either life or a term of years 

to one or more beneficiaries, at least one of which is not a charity, 

(hereinafter referred to as “beneficiaries”) with an irrevocable remain- 

der interest to be held for the benefit of, or paid over to, charity. For 

purposes of this Article, only a charitable remainder annuity trust or 

a charitable remainder unitrust is considered a charitable remainder 

trust. 
(2) “Charitable remainder annuity trust” means a charitable remainder 

trust: 
a. From which a sum certain (which is not less than five percent (5%) 

of the initial net fair market value of all property placed in trust) 

is to be paid at least annually to one or more persons (at least one 

of which is not an organization described in section 170(c) of the 

Code and, in the case of individuals, only to an individual who 

was living at the time of the creation of the trust) for a term of 

years (not in excess of 20 years) or for the life or lives of such 

individual or individuals; provided, however, that in the case of 

an individual, such amount to be paid to such individual may be 
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subject to a qualified contingency according to the terms of the 
governing instrument; 

b. From which no amount other than the payments described in a 
above may be paid to and/or for the use of anyone other than an 
organization that is or was described in section 170(c) of the Code; 
and 

c. Following the termination of the payments described in a above, 
the remainder interest in the trust is to be transferred to, or for 
the use of, an organization that is or was described in section 
170(c) of the Code or is to be retained by the trust for such a use. 

(3) “Charitable remainder unitrust” means a charitable remainder trust: 
a. From which a fixed percentage (which is not less than five percent 

(5%)) of the net fair market value of its assets, valued annually, is - 
to be paid at least annually to one or more persons (at least one 
of which is not an organization described in section 170(c) of the 
Code and, in the case of individuals, only to an individual who 
was living at the time of the creation of the trust) for a term of 
years (not in excess of 20 years) or for the life or lives of such 
individual or individuals; provided, however, that in the case of 
an individual, such amount to be paid to such individual may be 
made subject to a qualified contingency according to the terms of 
the governing instrument; 

b. From which no amount other than the payments described in a 
above may be paid to or for the use of anyone other than an 
organization that is or was an organization described in section 
170(c) of the Code; and 

c. Following the termination of the payments described in a above, 
the remainder interest in the trust is to be transferred to, or for 
the use of, an organization that is or was described in section 
170(c) of the Code, or is to be retained by the trust for such a use. 

Notwithstanding the provisions of a and b above, the trust instrument 
may provide that the trustee shall pay to the income beneficiary for 
any year (i) the amount of the trust income if that amount is less than 
the amount required to be distributed under a above, and (ii) any 
amount of the trust income that exceeds the amount required to be 
distributed under a above to the extent that (by reason of a) the 
aggregate of the amounts paid in prior years is less than the aggregate 
of the required amounts. 

(4) “Code” means the Internal Revenue Code of 1954 as amended. 
(5) “Qualified contingency” means any provision of the governing instru- 

ment which provides that, upon the happening of a contingency, the. 
payments made to an individual noncharitable beneficiary of a 
charitable remainder trust will terminate not later than such pay- 
ments would otherwise terminate under the governing instrument. 
(1981 (Reg. Sess., 1982), c. 1252, s. 1; 1985, c. 406, ss. 1-3.) 

§ 36A-59.4. Administrative provisions applicable to both 
charitable remainder annuity trusts and char- 
itable remainder unitrusts. 

(a) Creation of Remainder Interests in Charity. — Upon the termination of 
the noncharitable interests, the trustee shall distribute all of the then 
principal and income of the trust, other than any amount due the 
noncharitable beneficiary or beneficiaries, to the designated charity or chari- 
ties, or shall hold the property in trust for the designated charity or charities 
in accordance with the terms of the trust document. 
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(b) Selection of Alternate Charitable Beneficiary if Remaindermen Do Not 
Qualify Under Section 170(c) of the Code at Time of Distribution. — If the 
designated charity is not an organization described in section 170(c) of the 
Code at the time when any principal or income of the trust is to be distributed 
to it, the trustee shall distribute the principal or income to one or more 
organizations then described in section 170(c) of the Code selected in accor- 
dance with the terms of the trust instrument. If the trust instrument does not 
provide for a method of selecting alternate charitable beneficiaries that are 
then qualified under section 170(c) of the Code, the trustee shall, in his sole 
discretion, select alternate trust beneficiaries that are qualified under section 
170(c) of the Code. 

(b1) Selection of Alternative Charitable Beneficiary if Remaindermen do not 
Qualify under Section 170(b)(1)(A) of the Code at Time of Distribution. — 
Notwithstanding the foregoing provisions of G.S. 36A-59.4(b), if the designated 
charity is, at the time of the creation of the trust, an organization described in 
both Section 170(b)(1)(A) and Section 170(c) of the Code, and if the designated 
charity is not an organization described in both Section 170(b)(1)(A) and 
Section 170(c) of the Code when any principal or income of the trust is to be 
distributed to it, the trustee shall distribute the principal or income to one or 
more organizations then described in both Section 170(b)(1)(A) and Section 
170(c) of the Code selected in accordance with the terms of the governing 
instrument; provided, however, that in the event the governing instrument 
does not provide a method of selecting alternative charitable beneficiaries that 
are then described in both Section 170(b)(1)(A) and Section 170(c) of the Code, 
the trustee shall, in his sole discretion, select one or more alternative 
charitable beneficiaries that are described in both Section 170(b)(1)(A) and 
Section 170(c) of the Code and shall distribute the principal or income to the 
organization or organizations so selected in such shares as the trustee, in his 
sole discretion, shall determine. 

(c) Prohibitions Governing Trustees. — Except for payment of the annuity 

amount or the unitrust amount to the beneficiaries, whichever is applicable 

the trustee is prohibited from engaging in any act of self-dealing as defined in 

section 4941(d) of the Code, retaining any excess business holdings as defined 

in section 4943(c) of the Code that would subject the trust to tax under section 

4943 of the Code, making any investments that would subject the trust to tax 

under section 4944 of the Code, and making any taxable expenditures as 

defined in section 4945(d) of the Code. The trustee shall make distributions at 

such time and in such manner as not to subject the trust to tax under section 
4942 of the Code. 

(d) Distribution to Charity During Term of Noncharitable Interests and 

Distributions in Kind. — If the governing instrument of the trust provides for 

distribution to charity during the term of the noncharitable interests, the 

trustee may pay to the designated charity the amounts specified in the 

governing instrument that exceed the annuity amount or the unitrust amount 

payable to any of the beneficiaries for the taxable year of the trust in which the 

income is earned. If the governing instrument of the trust provides for 

distribution to charity in kind, the adjusted basis for federal income tax 

purposes of any trust property the trustee distributes in kind to charity during 

the term of the noncharitable interests must be fairly representative of the 

adjusted basis for such purposes of all trust property available for distribution 
on the date of distribution. 

(e) Investment Restrictions on Trustee. — Nothing in the trust instrument 

shall be construed to restrict the trustee from investing the trust assets in a 

manner that could result in the annual realization of a reasonable amount of 
income or gain from the sale or disposition of trust assets. 

(f) Distribution from Trust Used to Administer an Estate to Charitable 

Remainder Trust. — If the governing instrument of a revocable inter vivos 
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trust provides that the revocable inter vivos trust will be used partially to 
administer the estate of the grantor or for some other purpose, and further 
provides the assets will then be distributed to another trust that is a charitable 
remainder trust, upon the death of the grantor, or upon the occurrence of any 
event that causes the trust to become irrevocable, the trust shall become 
irrevocable and the trustee of this trust shall perform any remaining duties or 
obligations provided for in the trust instrument and then transfer the property 
specified in the governing instrument to the trustee of the charitable remain- 
der trust to be held, administered and distributed in the manner and according 
to the terms and conditions provided by the charitable remainder trust. 

(g) Payment of Taxes by Noncharitable Beneficiary. — In the case of any 
inter vivos charitable remainder trust which is liable to pay, from trust 
property, any federal estate, State inheritance or other similar death taxes by 
reason of the death of the grantor of such trust, the interest of any. 
noncharitable beneficiary of such trust shall terminate upon the death of the 
grantor unless such noncharitable beneficiary shall furnish to the trust 
sufficient funds for payment of all such taxes attributable to the interest of 
such noncharitable beneficiary in the trust property, and such termination 
shall be deemed as the occurrence of a qualified contingency. (1981 (Reg. Sess., 
1982),¢: A252: 1 1985, c.4A0bMssiy44 5) 

§ 36A-59.5. Administrative provisions applicable to chari- 
table remainder annuity trusts only. 

(a) Creation of Annuity Amount for Period of Years or Life. — The trustee 
shall pay the annuity amount designated in the trust instrument to the 
beneficiaries named in the trust instrument during their lives (or if the 
governing instrument so provides, for a period of 20 years or less) in each 
taxable year of the trust. The annuity amount shall be paid annually or in 
more frequent equal or unequal installments if the governing instrument so 
provides. The annuity amount shall be paid from income, and, to the extent 
that income is not sufficient, from principal. Any income of the trust for a 
taxable year in excess of the annuity amount shall be added to principal. 

The total amount payable at least annually to a person or persons named in 
the trust document, at least one of which is not an organization described in 
section 170(c) of the Code, may not be less than five percent (5%) of the initial 
net fair market value of the property placed in trust as finally determined for 
federal tax purposes, except as provided in subsection (g). 

(b) Computation of Annuity Amount in Short and Final Taxable Years. — 
For a short taxable year and for the taxable year in which the noncharitable 
beneficiary’s interest terminates by death or otherwise, the trustee shall 
prorate the annuity amount on a daily basis. 

(c) Prohibition of Additional Contributions. — No additional contributions 
shall be made to the trust after the initial contribution. 

(d) Deferral of Annuity Amount during Period of Administration or Settle- 
ment. — When property passes to the trust at the death of the grantor, the 
obligation to pay the annuity amount commences with the date of death of the 
grantor, but payment of the annuity amount may be deferred from the date of 
the grantor’s death to the end of the taxable year in which complete funding of 
the trust occurs. Within a reasonable time after the end of the taxable year in 
which the complete funding of the trust occurs, the trustee must pay to the 
beneficiary, in the case of an underpayment, or must receive from the 
beneficiary, in the case of an overpayment, the difference between: 

(1) Any annuity amount actually paid, plus interest on such amounts 
computed at ten percent (10%) a year, compounded annually; and 

(2) The annuity amounts payable, determined under the method de- 
scribed in Section 1.664-1(a)(5) of the federal income tax regulations, 
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plus interest on such amounts computed at ten percent (10%) a year, 

compounded annually. 
Notwithstanding the foregoing sentence, in computing any underpayment or 

overpayment of the annuity amounts, if the governing instrument was 

executed or last amended prior to August 9, 1984, and if the governing 

instrument does not specify that a ten percent (10%) rate of interest shall be 

used, the underpayment or overpayment of the annuity amounts shall be 

computed using an interest rate at six percent (6%) a year, compounded 

annually. 
(e) Dollar Amount Annuity May Be Stated as Fraction or Percentage. — If 

the governing instrument of the trust states the amount of the annuity as a 

fraction or a percentage, the trustee shall pay to the beneficiaries in each 

taxable year of the trust during their lives an annuity amount equal to a 

percentage (that percentage being stipulated in the governing instrument of 

the trust and, in any event, being five percent (5%) or greater) of the initial net 

fair market value of the assets constituting the trust. In determining this 

amount, assets shall be valued at their values as finally determined for federal 

tax purposes. If the fiduciary incorrectly determines the initial net fair market 

value of the assets constituting the trust, then, within a reasonable period 

after a final determination, the trustee shall pay to the beneficiaries in the case 

of an undervaluation or shall receive from the beneficiaries in the case of an 

overvaluation an amount equal to the difference between the annuity amount 

properly payable and the annuity amount actually paid. 

(f) Annuity Amount May Be Allocated Among Class of Noncharitable 

Beneficiaries in Discretion of Trustee. — If the governing instrument of the 

trust provides that the annuity trust amount may be allocated among a class 

of noncharitable beneficiaries in the discretion of the trustee, then the trustee 

shall pay the annuity amount, which is defined in the governing instrument of 

the trust, in each taxable year of the trust to the member or members of the 

class of noncharitable beneficiaries in such amount and proportions as the 

trustee in its absolute discretion shall from time to time determine until the 

last of the noncharitable beneficiaries dies. The trustee may pay the entire 

annuity amount to one member of this class or may apportion it among the 

various members in such manner as the trustee shall from time to time deem 

advisable as long as the power to allocate does not cause any person to be 

treated as the owner of any part of the trust under the rules of section 671 

through section 678 of the Code. If the class provided for in the governing 

instrument is open, then the distribution shall be for a period of years not to 

exceed 20, notwithstanding a provision to the contrary in the trust instrument. 

If the class provided for in the governing instrument is closed at the creation 

of the trust, and all members of the class are ascertainable, the distribution 

may be for the lives of the members of the class or for a period not exceeding 

20 years. The trustee shall pay the entire annuity amount for each taxable 

year annually and may not delay payment of the annuity amount. 

(g) Reduction of Annuity Amount if Part of Corpus Is Paid to Charity at 

Expiration of Term of Years or on Death of Recipient. — If the governing 

instrument of the trust provides for the reduction of the annuity amount if part 

of the corpus is paid to charity at the expiration of a term of years or upon the 

death of a recipient, then during the term of years or during the joint lives of 

the noncharitable beneficiaries, the trustee shall, in each taxable year of the 

trust, pay a total annuity amount of at least five percent (5%) of the initial net 

fair market value of the assets placed in trust. Upon the expiration of the term 

of years or the death of a beneficiary, the trustee shall distribute an amount or 

percentage of the trust assets, as provided in the governing instrument of the 

trust, to the charity named in the governing instrument, and thereafter, the 

trustee shall pay, annually or in more frequent installments, to the survivors 
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for their lives, an annuity amount that in each taxable year of the trust, bears 
the same ratio to five percent (5%) of the initial net fair market value of the 
trust assets as the net fair market value of the trust assets valued as of the 
date of distribution, less the amount or percentage of trust assets distributed 
to the charity, bears to the net fair market value of the trust assets as of the 
date of distribution. 

(h) Termination of Annuity Amount on Payment Date Preceding Termina- 
tion of Noncharitable Interest. — If the governing instrument of the trust 
provides that payment of the annuity amount may terminate with the regular 
payment preceding the termination of all noncharitable interests, then the 
trustee shall pay to the noncharitable beneficiary during the term of the 
noncharitable interest the annuity amount, defined in the trust document, in 
each taxable year of the trust. The obligation of the trustee to pay the annuity 
amount shall terminate with the payment preceding the death of the 
noncharitable beneficiary or other event that terminates the noncharitable 
interest. 

(i) Retention of Testamentary Power to Revoke Noncharitable Interest. — If 
the governing instrument of the trust provides that the grantor of the trust 
shall retain the power, exercisable only by will, to revoke or terminate the 
interest of any recipient other than an organization described in section 170(c) 
of the Code, then the trustee shall pay to the grantor during his life the annuity 
amount, as defined in the governing instrument of the trust, and, upon the 
death of the grantor, if the noncharitable beneficiary survives the grantor the 
trustee shall pay to the noncharitable beneficiary during his life the annuity 
amount equal to the amount paid to the grantor. The grantor shall have the 
power, exercisable only by his will, to revoke and terminate the interest of the 
noncharitable beneficiary under the trust. Upon the first to occur of (i) the 
death of the survivor of the grantor and noncharitable beneficiary or (ii) the 
death of the grantor if he effectively exercised his testamentary power to 
revoke and terminate the interest of the noncharitable beneficiary, the trustee 
shall distribute all of the then principal and income of the trust, other than any 
amount due the grantor or noncharitable beneficiary, to the charity named in 
the trust document or, if the governing instrument so provides, the trustee 
shall continue to hold the principal and income in trust for the charity or for 
the charitable purposes specified in the trust. No other retained power to 
terminate an interest in the trust shall be effective. (1981 (Reg. Sess., 1982), c. 
1252, s. 1; 1985, c. 406, s. 6.) 

§ 36A-59.6. Administrative provisions applicable to chari- 
table remainder unitrusts only. 

(a) Creation of Unitrust Amount for a Period of Years or Life. — The trustee 
shall pay to the beneficiaries named in the trust investment in each taxable 
year of the trust during their lives, or, if the governing instrument so provides, 
for a period not exceeding 20 years, a unitrust amount equal to a fixed 
percentage, as stated in the governing instrument of the trust, of the net fair 
market value of the trust assets valued annually on the date or by the method 
designated in the governing instrument of the trust or, if no date or method is 
specified, on the date or by the method selected by the trustee in his discretion, 
so long as the same valuation date or dates or valuation methods are used each 
year. The unitrust amount shall be paid annually or in more frequent equal or 
unequal installments if the governing instrument so provides. The unitrust 
amount shall be paid from income, and, to the extent that income is not 
sufficient, from principal. Any income of the trust for a taxable year in excess 
of the unitrust amount shall be added to principal. 

The fixed percentage to be paid at least annually to all beneficiaries cannot 
be less than five percent (5%). 
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(b) Unitrust Amount Expressed as the Lesser of Income or a Fixed Percent- 

age. — If the governing instrument of the trust provides that the trustee shall 

pay, instead of a regular unitrust amount (the fixed percentage of the net fair 

market value of the trust assets, determined annually), the amount of trust 

income for the taxable year to the extent that this amount is not greater than 

the amount required to be distributed as a regular unitrust amount for that 

taxable year and/or the amount of the trust income for the taxable year that 

exceeds the regular unitrust amount for that taxable year to the extent that 

the aggregate of the amounts paid in prior years is less than the aggregate of 

the regular unitrust amount for those prior years, then the trustee shall pay to 

the beneficiaries in each taxable year of the trust during their lives, or for a 

period not exceeding 20 years if the trust agreement so provides, an amount 

equal to the lesser of (i) the trust income for the taxable year, as defined in 

section 643(b) of the Code and the regulations thereunder, and (ii) the 

percentage, as stated in the governing instrument, of the net fair market value 

of the trust assets valued as of the taxable year decreased as elsewhere 

provided if the taxable year is a short taxable year or is the taxable year in 

which the noncharitable interest terminates by death or otherwise, and 

increased as elsewhere provided if additional contributions are made in the 

taxable year. 
If the governing instrument of the trust so provides and if the trust income 

for any taxable year exceeds the amount determined under (ii) above, the 

payment to beneficiaries shall also include the excess income to the extent that 

the aggregate of the amounts paid to beneficiaries in prior years is less than 

the percentage of the aggregate net fair market value of the trust assets, which 

percentage is defined in the governing instrument of the trust, for these years. 

Payments to beneficiaries shall be made annually or in more frequent equal or 

unequal installments if the governing instrument so provides. Any income of 

the trust in excess of such payments shall be added to principal. 

(c) Adjustment for Incorrect Valuation. — If the fiduciary incorrectly deter- 

mines the net fair market value of the trust assets for any taxable year, the 

trustee shall, within a reasonable period after the final determination of the 

correct value, pay to the beneficiaries in the case of an undervaluation or 

receive from the beneficiaries in the case of an overvaluation an amount equal 

to the difference between the unitrust amount properly payable and the 

unitrust amount actually paid. 
(d) Computation of Unitrust Amount in Short and Final Taxable Years. — 

For a short taxable year and for the taxable year in which the noncharitable 

beneficiary’s interest terminates by death or otherwise, the trustee shall 

prorate the unitrust amount on a daily basis. If a trust provides for a valuation 

date other than the first day of the taxable year, and the valuation date does 

not occur in a taxable year of the trust because the taxable year is either a 

short taxable year or is the taxable year in which the noncharitable interests 

terminate, the trust assets shall be valued as of the last day of the short 

- taxable year or the day on which the noncharitable interests terminate, as 

appropriate. 
(e) Additional Contributions. — If the governing instrument does not 

prohibit additional contributions and additional contributions are made to the 

trust after the initial contribution in the trust, the unitrust amount for the 

taxable year in which the additional contributions are made shall be a fixed 

percentage, as stated in the governing instrument of the trust, of the sum of (i) 

the net fair market value of trust assets, excluding the additional contributions 

and any income from or appreciation of these contributions and (ii) that 

proportion of the value of the additional contributions excluded under (i) which 

the number of days in the period beginning with the date of contribution and 

ending with the earlier of the last day of the taxable year or the day the 
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noncharitable beneficiary's interest terminated bears to the number of days in 
the period beginning on the first day of the taxable year and ending with the 
earlier of the last day in the taxable year or the day the noncharitable 
beneficiary’s interest terminated. If no valuation date occurs after the contri- 
butions are made, the assets so added shall be valued as of the time of 
contribution. 

(f) Deferral of Unitrust Amount During Period of Administration or Settle- 
ment. — When property passes to the trust at the death of the grantor, the 
obligation to pay the unitrust amount commences with the date of the 
grantor’s death, but payment of the unitrust amount may be deferred from the 
date of the grantor’s death to the end of the taxable year of the trust in which 
complete funding of the trust occurs. Within a reasonable time after the end of 
the taxable year in which the complete funding of the trust occurs, the trustee 
must pay to the beneficiary, in the case of an underpayment, or must receive 
from the beneficiary, in the case of an overpayment, the difference between: 

(1) Any unitrust amounts actually paid, plus interest on such amounts 
computed at ten percent (10%) a year, compounded annually; and 

(2) The unitrust amounts payable, determined under the method de- 
scribed in Section 1.664-1(a)(5) of the federal income tax regulations, 
plus interest on such amounts computed at ten percent (10%) a year, 
compounded annually. 

Notwithstanding the foregoing sentence, in computing any underpayment or 
overpayment of the unitrust amounts, if the governing instrument was 
executed or last amended prior to August 9, 1984, and if the governing 
instrument does not specify that a ten percent (10%) rate of interest shall be 
used, the underpayment or overpayment of the unitrust amounts shall be 
computed using an interest rate of six percent (6%) a year, compounded 
annually. 

(g) Unitrust Amount May Be Allocated among Class of Noncharitable 
Beneficiaries in Discretion of Trustee. — If the governing instrument of the 
trust provides that the unitrust amount may be allocated to a class of 
noncharitable beneficiaries in the discretion of the trustee, then the trustee 
shall pay, in each taxable year of the trust, the unitrust amount to the member 
or members of the class of noncharitable beneficiaries in such amounts and 
proportions as the trustee in its absolute discretion shall from time to time 
determine until the last of the noncharitable beneficiaries dies. The trustee 
may pay the unitrust amount to any one member of the class or may apportion 
it among the various members in such manner as the trustee shall from time 
to time deem advisable as long as the power to allocate does not cause any 
person to be treated as the owner of any part of the trust under the rules of 
section 671 through section 678 of the Code. If the class provided for in the 
governing instrument is open, the distribution shall be for a period not 
exceeding 20 years, notwithstanding a provision to the contrary in the trust 
instrument. If the class provided for in the governing instrument is closed at 
the creation of the trust, and all members of the class are ascertainable, the 
distribution may be for the lives of the members of the class or for a period not 
exceeding 20 years. The trustee shall pay the entire unitrust amount for each 
taxable year annually and may not delay payment of the unitrust amount. 

(h) Reduction of Unitrust Amount if Part of Corpus Is Paid to Charity at 
Expiration of Term of Years or on Death of a Recipient. — If the governing 
instrument of the trust provides for the reduction of the unitrust amount if 
part of the corpus is paid to charity at the expiration of a term of years or upon 
the death of a recipient, then during the term of years or during the joint lives 
of the noncharitable beneficiaries the trustee shall, in each taxable year of the 
trust, pay the total unitrust amount equal to a percentage of the net fair 
market value of the trust assets valued annually, which shall not be less than 
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five percent (5%). Upon expiration of the term of years or the death of a 
recipient, the trustee shall distribute an amount or percentage of the trust 
assets, as provided in the governing instrument of the trust, to the charity 
named in the governing instrument, and thereafter the trustee shall pay to the 
survivors for their lives a unitrust amount in each taxable year of the trust 
equal to at least five percent (5%) (the actual percentage being defined in the 
trust instrument) of the net fair market value of the remaining trust assets 
valued annually. 

(i) Termination of Unitrust Amount on Payment Date Preceding Termina- 
tion of Noncharitable Interests. — If the governing instrument of the trust 
provides that payment of the unitrust amount may terminate with the regular 
payment preceding the termination of all noncharitable interests, then the 
trustee shall pay the unitrust amount to the noncharitable beneficiary in each 

taxable year of the trust during the term of the noncharitable interest. The 
obligation of the trustee to pay the unitrust amount terminates with the 
payment preceding the termination of the noncharitable interest by death or 
otherwise. The five percent (5%) requirement provided in subsection (a) shall 
be met until the termination of all payments of the unitrust amount. 

(j) Retention of Testamentary Power to Revoke Noncharitable Interest. — If 

the governing instrument of the trust provides that the grantor of the trust 

shall retain the power, exercisable only by will, to revoke or terminate the 

interest of any recipient other than an organization described in section 170(c) 

of the Code, then the trustee shall pay the unitrust amount to the grantor 

during his life and, upon the death of the grantor, shall pay the unitrust 

amount to the noncharitable beneficiary during his life provided the 

noncharitable beneficiary survives the grantor. The grantor shall have the 

power, exercisable only by his will, to revoke and terminate the interest of the 

noncharitable beneficiary under the trust. Upon the first to occur of (i) the 

death of the survivor of the grantor and the noncharitable beneficiary or (ii) the 

death of the grantor if he effectively exercised his testamentary power to 

revoke and terminate the interest of the noncharitable beneficiary, the trustee 

shall distribute all of the then principal and income of the trust, other than any 

amount due the noncharitable beneficiaries, to the charity named in the trust 

document or, if the governing instrument so provides, the trustee shall 

continue to hold the principal and income in trust for the charity or for the 

charitable purposes specified in the trust. No other retained power to termi- 

nate an interest in the trust shall be effective. (1981 (Reg. Sess., 1982), c. 1252, 

=. 1; 1985, c..406, Ss: 7.) 

§ 36A-59.7. Interpretation. 

This Article shall be interpreted and construed to effectuate its general 

purpose to cause all charitable remainder annuity trusts and all charitable 

remainder unitrusts to be administered in accordance with the provisions of 

section 2055 and section 2522 of the Code and the regulations thereunder. 
(1981 (Reg. Sess., 1982), c. 1252, s. 1.) 

§§ 36A-59.8, 36A-59.9: Reserved for future codification purposes. 
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ARTICLE 4B. 

North Carolina Community Trust Act. 

§ 36A-59.10. North Carolina Community Trust for Persons 
with Severe Chronic Disabilities; findings. 

(a) This Article shall be known and may be cited as the “North Carolina 
Community Trust for Persons with Severe Chronic Disabilities Act”. 

(b) The General Assembly finds that it is in the public interest to encourage 
activities by voluntary associations and private citizens which will supplement 
and augment those services provided by local, State, and federal government 
agencies in discharge of their responsibilities toward individuals with severe 
chronic disabilities. The General Assembly further finds that, as a result of 
changing social, economic, and demographic trends, families of persons with 
severe chronic disabilities are increasingly aware of the need for a vehicle by 
which they can assure ongoing individualized personal concern for a severely 
disabled family member who may survive his parents or other family mem- 
bers, and provide for the efficient management of small legacies or trust funds 
to be used for the benefit of such a disabled person. In a number of other states 
voluntary associations have established foundations or trusts intended to be 
responsive to these concerns. Therefore, the General Assembly finds that 
North Carolina will benefit by the enactment of enabling legislation expressly 
authorizing the formation of community trusts in accordance with criteria set 
forth by statute and administered by the Secretary of State, pursuant to 
Chapter 55A of the General Statutes. These community trusts permit the 
pooling of resources contributed by families or persons with philanthropic 
intent, along with the reservation of portions of these funds for the use and 
benefit of designated beneficiaries. 

(c) This Article shall be liberally construed and applied to promote its 
underlying purposes and policies, which are, among others, to: 

(1) Encourage the orderly establishment of community trusts for the 
benefit of persons with severe chronic disabilities; 

(2) Ensure that community trusts are administered properly and that the 
managing boards of the trusts are free from conflicts of interest; 

(3) Facilitate sound administration of trust funds for persons with severe 
chronic disabilities by allowing family members and others to pool 
resources in order to make professional management investment 
more efficient; 

(4) Provide parents of persons with severe chronic disabilities peace of 
mind in knowing that a means exists to ensure that the interests of 
their children who have severe chronic disabilities are properly looked 
after and managed after the parents die or become incapacitated; 

(5) Help make guardians available for persons with severe chronic dis- 
abilities who are incompetent, when no other family member is 
available for this purpose; 

(6) Encourage the availability of private resources to purchase for persons 
with severe chronic disabilities goods and services that are not 
available through any governmental or charitable program and to 
conserve these resources by limiting purchases to those which are not 
available from other sources; 

(7) Encourage the inclusion, as beneficiaries of community trusts, of 
persons who lack resources and whose families are indigent, in a way 
that does not diminish the resources available to other beneficiaries 
whose families have contributed to the trust; and 
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(8) Remove the disincentives that discourage parents and others from 
setting aside funds for the future protection of persons with severe 
chronic disabilities by ensuring that the interest of beneficiaries in 
community trusts are not considered assets or income that would 
disqualify them from any governmental or charitable entitlement 
ee with an economic means test. (1991 (Reg. Sess., 1992), c. 768, 
s. 1 

§ 36A-59.11. Definitions. 

As used in this Article, unless the context clearly requires otherwise: 
(1) “Beneficiary” means any person with a severe chronic disability who 

has qualified as a member of the community trust program and who 
has the right to receive those services and benefits vested with the 
management of the business and affairs of a corporation, formed for 
the purpose of managing a community trust, irrespective of the name 
by which the group is designated. 

(2) “Community trust” means a nonprofit organization that offers the 
following services: 
a. Administration of special trust funds for persons with severe 

chronic disabilities; 
b. Follow along services; 
c. Guardianship for persons with severe chronic disabilities who are 

incompetent, when no other family member or immediate friend 
is available for this purpose; and 

d. Advice and counsel to persons who have been appointed as indi- 
vidual guardians of the persons or estates of persons with severe 
chronic disabilities. 

(3) “Follow along services” means those services offered by community 
trusts that are designed to ensure that the needs of each beneficiary 
are being met for as long as may be required and may include periodic 
visits to the beneficiary and to the places where the beneficiary 
receives services, participation in the development of individualized 
plans being made by service providers for the beneficiary, and other 
similar services consistent with the purposes of this Article. 

(4) “Severe chronic disability” means a physical or mental impairment 
that is expected to give rise to a long-term need for specialized health, 
social, and other services, and which makes the person with such a 
disability dependent upon others for assistance to secure these 
Services. 

(5) “Trustee” means any member of the board of a corporation, formed for 
the purpose of managing a community trust, whether that member is 
pe ererated as a trustee, director, manager, governor, or by any other 
title. 

(6) “Surplus trust funds” means funds accumulated in the trust from 
contributions made on behalf of an individual beneficiary which, after 
the death of the beneficiary, are determined by the board to be in 
excess of the actual cost of providing services during the beneficiary’s 
lifetime, including the beneficiary's share of administrative costs. 
(1991 (Reg. Sess., 1992), c. 768, s. 1.) 

§ 36A-59.12. Scope. 

This Article shall apply to every community trust established in this State. 
In addition to meeting the other requirements of this Article, every board 
which administers a community trust shall incorporate as a nonprofit corpo- 
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ration pursuant to Chapter 55A of the General Statutes. Except as otherwise 
provided herein, the provisions of Chapter 55A of the General Statutes shall 
apply to the community trusts. (1991 (Reg. Sess., 1992), c. 768, s. 1.) 

§ 36A-59.13. Administration; powers and duties. 

(a) Every community trust shall be administered by a board. The board 
shall be comprised of no less than nine and no more than 21 members, at least 
one-third of whom shall be parents or relatives of persons with severe chronic 
disabilities. No board member shall be a provider of habilitative, health, social, 
or educational services to persons with severe chronic disabilities or an 
employee of such a service provider. The board may, however, allow service 
providers to serve on the board in an advisory capacity. Board members shall 
be selected, to the maximum extent possible, from geographic areas through- | 
out the area served by the trust. 

The certificate of incorporation filed with the Secretary of State pursuant to 
Chapter 55A of the General Statutes shall, in addition to the requirements set 
forth in that title, demonstrate that the requirements of this section have been 
met. 

(b) Notwithstanding any other provision of law to the contrary, no trustee 
may be compensated for services provided as a member of the board of a 
community trust. No fees or commissions shall be paid to these trustees; 
however, a trustee may be paid for necessary expenses incurred by the trustee 
and may receive indemnification as permitted under Chapter 55A of the 
General Statutes. 

(b1) For every community trust incorporated under this Article, the corpo- 
ration itself shall be considered the trustee of any funds administered by it. No 
individual board member shall be considered to be trustee of any fund 
deposited on behalf of any individual beneficiary with severe chronic disabil- 
ities. 

(c) The board shall adopt bylaws that shall include a declaration delineating 
the primary geographic area serviced by the trust and the principal services to 
be provided and shall file the bylaws with the Secretary of State. 

(d) The board may retain paid staff as it considers necessary to provide 
follow along services to the extent required by each beneficiary. The commu- 
nity trust may authorize the expenditure of funds for any goods or services 
which, in its sole discretion, it determines will promote the well-being of any 
beneficiary, including recreational services. The community trust may pay for 
the burial of any beneficiary. The community trust, however, may not expend 
funds for any goods or services of comparable quality to those available to any 
particular beneficiary through any governmental or charitable program, 
insurance, or other sources. The community trust may expend funds to meet 
the reasonable costs of administering the community trust. 

(e) The community trust is not required to provide services to a beneficiary 
who is a competent adult and who has refused to accept the services. Further, 
the community trust shall not provide services of a nature or in a manner that 
would be contrary to the public policy of this State at the time the services are 
to be provided. In either case, the community trust may offer alternate services 
that are consistent with the purposes of this Article and in keeping with the 
best interests of the beneficiary. 

(f) The community trust may accept appointment as guardian of the person, 
guardian of the estate, or guardian of both on behalf of any beneficiary. If the 
community trust accepts appointment as guardian of the person of an 
individual, it shall assign a staff member to carry out its responsibilities as the 
guardian. The community trust may, on request, offer consultative and 
professional assistance to an individual, private or public guardian of any of its 
beneficiaries. 
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(g) The community trust may accept contributions, bequests, and designa- 
tions under life insurance policies to the community trust on behalf of 
individuals with severe chronic disabilities for the purpose of qualifying them 
as beneficiaries. 

(h) At the time a contribution, bequest, or assignment of insurance proceeds 
is made, the trustor shall receive a written statement of the services to be 
provided to the beneficiary. The statement shall include a starting date for the 
delivery of services or the condition precedent, such as the death of the trustor, 
which shall determine the starting date. The statement shall describe the 
frequency with which services shall be provided and their duration, and the 
criteria or procedures for modifying the program of services from time to time 
in the best interests of the beneficiary. (1991 (Reg. Sess., 1992), c. 768, s. 1.) 

§ 36A-59.14. Accountability. 

Along with the annual report filed with the Secretary of State pursuant to 
Chapter 55A of the General Statutes, the community trust shall file an 
itemized statement which shows the funds collected for the year, income 
earned, salaries, other expenses incurred, and the opening and final trust 
balances. A copy of this statement shall be made available, upon request, to 
any beneficiary, trustor, or designee of the trustor. In addition, once annually, 
each trustor or the trustor’s designee shall receive a detailed individual 
statement of the services provided to the trustor’s beneficiary during the 
previous 12 months and the services to be provided during the following 12 
months. The community trust shall make a copy of the individual statement 
available to any beneficiary, upon request. (1991 (Reg. Sess., 1992), c. 768, s. 1.) 

§ 36A-59.15. Gifts, surplus trust funds. 

The community trust may accept gifts and use surplus trust funds for the 
purpose of qualifying as beneficiaries any indigent person whose family 
members lack the resources to make a full contribution on that person’s behalf. 
The extent and character of the services and selection of beneficiaries are at 
the discretion of the community trust. The community trust may not use 
surplus trust funds to make any charitable contribution on behalf of any 
beneficiary or any group or class of beneficiaries. The community trust may 
accept gifts to meet start-up costs, reduce the charges to the trust for the cost 
of administration, and for any other purpose that is consistent with this 
Article. Gifts made to the trust for an unspecified purpose shall be used by the 
community trust either to qualify indigent persons whose families lack the 
means to qualify them as beneficiaries of the trust or to meet any start-up costs 
that the trust incurs. (1991 (Reg. Sess., 1992), c. 768, s. 1.) 

§ 36A-59.16. Special requests on behalf of beneficiary. 

The community trust may agree to fulfill any special requests made on 
behalf of a beneficiary as long as the requests are consistent with this Article 
and provided an adequate contribution has been made for this purpose on 
behalf of a beneficiary. The community trust may agree to serve as trustee for 
any individual trust created on behalf of a beneficiary, regardless of whether 
the trust is revocable or irrevocable, has one or more remaindermen or 
contingent beneficiaries, or any other condition, so long as the individual trust 
is consistent with the purposes of this Article. (1991 (Reg. Sess., 1992), c. 768, 
s74b%) 
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§ 36A-59.17. Irrevocability; impossibility of fulfillment. 

A community trust for persons with severe chronic disabilities is irrevocable, 
but the trustees in their sole discretion may provide compensation for any 
contribution to the trust to any trustor who, upon good cause, withdraws a 
beneficiary designated by the trustor from the trust, or if it becomes impossible 
to fulfill the conditions of the trust with regard to an individual beneficiary for 
reasons other than the death of the beneficiary. (1991 (Reg. Sess., 1992), c. 768, 
s. 1.) 

§ 36A-59.18. Beneficiary’s interest in trust not asset for 
income eligibility determination. 

Notwithstanding any provisions of Chapter 108A of the General Statutes, 
the beneficiary’s interest in any community trust shall not be deemed to be an 
asset for the purpose of determining income eligibility for any publicly 
operated program, nor shall that interest be reached in satisfaction of a claim 
for support and maintenance of the beneficiary. No agency shall reduce the 
benefits of services available to any individual because that person is the 
beneficiary of a community trust. (1991 (Reg. Sess., 1992), c. 768, s. 1.) 

§ 36A-59.19. Trust not subject to law against perpetuities, 
restraints on alienation. 

A community trust shall not be subject to or held to be in violation of any 
principle of law against perpetuities or restraints on alienation or perpetual 
accumulations of trusts. (1991 (Reg. Sess., 1992), c. 768, s. 1.) 

§ 36A-59.20. Settlement; trustee limitations. 

The community trust shall settle a community trust by filing a final 
accounting in the superior court. In addition, at any time prior to the 
settlement of the final account, the community trust, the Secretary of State, or 
the Attorney General may bring an action for the dissolution of a nonprofit 
corporation in the superior court for the purpose of terminating the trust or 
merging it with another charitable trust. 

No trustee or any private individual shall be entitled to share in the 
distribution of any of the trust assets upon dissolution, merger, or settlement 
of the community trust. Upon dissolution, merger, or settlement, the superior 
court shall distribute all of the remaining net assets of the community trust in 
a manner that is consistent with the purposes of this Article. (1991 (Reg. Sess., 
1992), ¢.,/68,:s. 1.) 

§ 36A-59.21: Repealed by 1991 (Regular Session, 1992), c. 1044, s. 48(a). 

ARTICLE 5. 

Uniform Trusts Act. 

§ 36A-60. Definitions. 

As used in this Article unless the context or subject matter otherwise 
requires: 

(1) “Affiliate” means any person directly or indirectly controlling or 
controlled by another person, as herein defined, or any person under 
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direct or indirect common control with another person. It includes any 
person with whom a trustee has an express or implied agreement 
regarding the purchase of trust investments by each from the other, 
directly or indirectly, except a broker or stock exchange. 

(2) “Person” means an individual, a corporation, a partnership, an asso- 
ciation, a joint stock company, a business trust, an unincorporated 
organization, or two or more persons having a joint or common 
interest. 

(3) “Relative” means a spouse, ancestor, descendant, brother or sister. 
(4) “Trust” means an express trust only. 
(5) “Trustee” includes trustees, a corporate as well as a natural person 

and ; successor or substitute trustee. (1939, c. 197, s. 1; 1977, c. 502, 
s. 2. 

Legal Periodicals. — For comment on this 
Article, see 17 N.C.L. Rev. 396 (1939). 

CASE NOTES , 

Applicability. — The Uniform Trusts Act a trust. Kapp v. Kapp, 336 N.C. 295, 442 S.E.2d 
did not apply to case where executor exercised 499, rehearing denied, 336 N.C. 786, 447 
option to purchase land owned by estate; noth- §S.E.2d 424 (1994). 
ing in the language of the will expressly created 

§ 36A-61. Bank account to pay special debts. 

(a) Whenever a bank account shall, by entries made on the books of the 
depositor and the bank at the time of the deposit, be created exclusively for the 
purpose of paying dividends, interest or interest coupons, salaries, wages, or 
pensions or other benefits to employees, and the depositor at the time of 
opening such account does not expressly otherwise declare, the depositor shall 
be deemed a trustee of such account for the creditors to be paid therefrom, 
subject to such power or revocation as the depositor may have reserved by 
agreement with the bank. 

(b) If any beneficiary for whom such a trust is created does not present his 
claim to the bank for payment within one year after it is due, the depositor who 
created iti trust may revoke it as to such creditor. (1939, c. 197, s. 2; 1977, 
e028. 2. 

§ 36A-62. Loan of trust funds. 

Except as hereinafter provided in this Article, no corporate trustee shall lend 

trust funds to itself or an affiliate, or other business associate, or to any 

director, officer, or employee of itself or of an affiliate, nor shall any 

-noncorporate trustee lend trust funds to himself, or to his relative, employer, 
employee, partner, affiliate, or other business associate. (1939, c. 197, s. 3; 
boric. O02; 8: z:) 

§ 36A-63. Funds held by a corporation exercising fidu- 
ciary powers awaiting investment or distribu- 
tion. 

(a) Funds held in a fiduciary capacity by a bank, trust company, savings and 

loan association, or other corporation authorized to exercise the powers of a 
fiduciary, awaiting investment or distribution shall not be held uninvested or 
undistributed any longer than is reasonable for the proper management of the 
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account. A corporation acting in a fiduciary capacity has complied with this 
requirement if such funds awaiting investment or distribution in excess of one 
thousand dollars ($1,000) are invested or distributed within 30 days of receipt 
or accumulation thereof. 

(b) Funds held in a fiduciary capacity by a bank, awaiting investment or 
distribution may, unless prohibited by the instrument creating the fiduciary 
relationship, be deposited in the commercial or savings or other department of 
the bank, provided that it shall first set aside under control of the trust 
department as collateral security, such securities as may be found listed in G.S. 
142-34 as being eligible for the investment of the sinking funds of the State of 
North Carolina equal in market value of such deposited funds, or readily 
marketable commercial bonds having not less than a recognized “A” rating 
equal to one hundred and twenty-five percent (125%) of the funds so deposited. 

The securities so deposited or securities substituted therefor as collateral in 
the trust department by the commercial or savings or other department (as 
well as the deposit of cash in the commercial or savings or other department by 
the trust department) shall be held pursuant to the provisions of G.S. 53-43(6). 

If such funds are deposited in a bank insured under the provisions of the 
Federal Deposit Insurance Corporation, the above collateral security will be 
required only for that portion of uninvested balances of each trust which are 
not fully insured under the provisions of that corporation. 

(c) Funds held in a fiduciary capacity by a corporate fiduciary awaiting 
investment or distribution may, unless prohibited by the instrument creating 
the fiduciary relationship, be invested in short-term, trust-quality investment 
vehicles, through the medium of a collective investment fund or otherwise. 

(d) In addition to any other compensation to which it may be entitled under 
G.S. 28A-23-3, 32-50, 34-12, 35A-1269, or under any other authority, a 
corporation acting in a fiduciary capacity shall be allowed to charge a fee for 
the temporary investment of funds held awaiting investment or distribution, 
which fee may be calculated upon the amount of such funds actually invested 
and upon the income produced thereby. The fee authorized by this subsection 
shall not exceed twelve percent (12%) of the income produced by such 
investment. A corporation acting in a fiduciary capacity has complied with its 
duty to disclose fees and practices in connection with the investment of 
fiduciary funds awaiting investment or distribution if the corporation’s peri- 
odic statements set forth the method of computing such fees. (1939, c. 197, s. 
4; 1963, c. 243, ss. 1, 2; 1977, c. 502, s. 2; 1989, c.. 443.) 

® 
Editor’s Note. — Section 142-34, referred to 

in this section, was repealed by Session Laws 
1983, c. 913, s. 30. 

§ 36A-64. Loan to trust. 

A trustee may make a loan to a trust account and may take as security 
therefor assets of the trust account provided that such transaction is fair. 
CLOT ec tn02 is. e2) 

§ 36A-65. Trustee loaning from one trust to another trust. 

A trustee may make a loan to a trust account from the funds belonging to 
another trust account, when the instrument creating the account from which 
the loan is made (i) authorizes the making of such loan and (ii) designates the 
trust account to which the loan is made, provided that the transaction is fair 
to both accounts. (1977, c. 502, s. 2.) 
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§ 36A-66. Trustee buying from or selling to self. 

No trustee shall directly or indirectly buy or sell any property for the trust 
from or to itself or an affiliate; or from or to a director, officer, or employee of 
such trustee or of an affiliate, or from or to a relative, employer, partner, or 
other business associate. (1939, c. 197, s. 5; 1977, c. 502, s. 2.) 

Legal Periodicals. — The Punctilio of An 
Honor the Most “Cents”-itive: Trustees, Broker- 

Dealers, and North Carolina’s Self-Dealing 
Ban, 78 N.C.L. Rev. 1965 (2000). 

CASE NOTES 

The purpose of this section is to clarify 
and strengthen rules regarding loyalty by a 
trustee to the interests of his cestuis que trust. 
Wachovia Bank & Trust Co. v. Johnston, 269 
N.C. 701, 153 S.E.2d 449 (1967), decided under 
prior law. 

Court May Relieve Trustee of Restric- 
tion of This Section. — Section 36A-80, by 
allowing a court of competent jurisdiction to 
relieve the trustee of “any or all of the duties 
and restrictions” placed upon him by this Arti- 
cle, gives statutory authority to the court to 
relieve the trustee of the restriction that he 
cannot purchase property from the trust. 
Wachovia Bank & Trust Co. v. Johnston, 269 
N.C. 701, 153 S.E.2d 449 (1967), decided under 
prior law. 

Recognizing and reaffirming the stern rule of 
equity that a trustee cannot be both vendor and 

vendee, there are rare and justifiable excep- 
tions when the court, in the exercise of its 

inherent equitable powers, may authorize a 
purchase of trust property by the trustee, upon 
full findings of fact that (1) complete disclosure 
of all facts was made by the trustee, (2) the sale 
would materially promote the best interests of 
the trust and its beneficiaries, and (3) there are 
no other purchasers willing to pay the same or 
a greater price than offered by the trustee. 
Wachovia Bank & Trust Co. v. Johnston, 269 
N.C. 701, 153 S.E.2d 449 (1967), decided under 
prior law. 
Applied in Johnson v. Brown, 71 N.C. App. 

660, 323 S.E.2d 389 (1984). 

Cited in Kapp v. Kapp, 336 N.C. 295, 442 
S.E.2d 499, rehearing denied, 336 N.C. 786, 
447 S.E.2d 424 (1994). 

§ 36A-66.1. Investments in securities by banks or trust 
companies. 

Unless the governing instrument, court order, or a statute specifically 
directs otherwise, a bank or trust company serving as trustee, guardian, agent, 
or in any other fiduciary capacity may invest in any security authorized by this 
Chapter even if such fiduciary or an affiliate thereof, as defined in G.S. 
36A-60(1), participates or has participated as a member of a syndicate 
underwriting such security, if: 6 

(1) The fiduciary does not purchase the security from itself or its affiliate; 
and 

(2) The fiduciary does not purchase the security from another syndicate 
member or an affiliate, pursuant to an implied or express agreement 
between the fiduciary or its affiliate and a selling member or its 
affiliate, to purchase all or part of each other’s underwriting commit- 
ments. (1985, c. 549, s. 1.) 

§ 36A-66.2. Trustee investment in mutual funds advised 
by trustee. 

(a) Unless prohibited or otherwise limited by an instrument governing a 
fiduciary relationship, a corporate trustee may invest in the securities of, or 
any other interest in, any open end or closed end management type investment 
company or investment trust registered under the “Investment Company Act 
of 1940”, 15 U.S.C. § 80a-1 et seq., notwithstanding that the corporate trustee 
or affiliate of the corporate trustee provides services to the investment 
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company or investment trust such as that of investment advisor, custodian, 
transfer agent, registrar, sponsor, distributor, manager, or otherwise and 
receives or has received remuneration for those services; provided that the 
corporate trustee shall make such investment only if that investment is in the 
best interest of the beneficiary of the account. With respect to any funds so 
invested, the corporate trustee shall conspicuously disclose by statement, 
prospectus, or otherwise to all current income beneficiaries of an account the 
rate, formula, or other method by which the remuneration for those services is 
determined. This disclosure shall be in addition to such disclosure of any 
trustee fee charged by the corporate trustee with respect to said funds. 

(b) Notwithstanding any other provision of this section, the total amount of 
all fees, charges, remuneration, and compensation derived from the trust 
assets by the corporate trustee, or its affiliate, or both, shall be reasonable. 
(1993,.¢..126,-8. 1.) | 

§ 36A-67. Corporate trustee buying its own stock. 

No corporate trustee shall purchase for a trust shares of its own stock, or its 
bonds or other securities, or the stocks, bonds or other securities of an affiliate. 
Crg5 0. Cero ts. Tore tice OU ei ce) 

§ 36A-68. Trustee selling assets from one trust to another 
trust. 

A trustee may sell assets held by it as fiduciary in one trust account to itself 
as trustee in another trust account if the transaction is fair to both accounts 
and if the transaction is expressly authorized by the instrument or instru- 
ments creating the accounts. (1939, c. 197, s. 6; 1945, c. 127, s. 3; c. 743, s. 3; 
1977, '¢1502,"s"2:) 

§ 36A-69. Voting stock. 

A trustee owning shares of corporate stock or other securities may vote them 
in person or by general or limited proxy, and may execute waivers, consents or 
objections with respect to such stock or securities, but shall be liable for any 
loss resulting to the beneficiaries from a failure to use reasonable care in 
deciding how to vote the stock or securities, in voting them or in not voting 
them. (1939, c. 197, s. 8; 1977, c. 502, 's. 2; 1991, ¢)' 460, s. 2.) 

Cross References. — As to trustee’s power 
to vote stock, see G.S. 55-7-24(b). 

§ 36A-70. Trustees holding stock or other securities in 
name of nominee. 

A trustee may hold shares of stock or other securities in the name of a 
nominee, without mention of the trust relationship in the instrument repre- 
senting stock or other securities or in registration records of the issuer thereof; 
provided, that 

(1) The records and all reports or accounts rendered by the trustee clearly 
show the ownership of the stock or other securities by the trustee and 
the facts regarding its holdings, and 

(2) The nominee shall not have possession of the stock or other securities 
or access thereto except under the immediate supervision of the 
trustee or when such securities are deposited by the fiduciary in a 
clearing corporation as defined in G.S. 25-8-102. 
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The trustee shall be personally liable for any acts or omissions of such 
nominee in connection with such stock or other securities so held, as if such 
had done such acts or been guilty of such omissions. (1939, c. 197, s. 9; 1945, 
64292:,1973, ¢./144;.c. 497,.sv4;.1975, 6121; 1977, ¢..502,-s. 2;,1997-181, s..24.) 

§ 36A-71. Bank and trust company assets kept separate, 
records of securities. 

Every trust company shall keep its trust assets separate and distinct from 
assets owned by the bank. The books and accounts of the trust company shall 
at all times show the ownership of all moneys, funds, investments, and 
property held by the company. Stock or other securities may be kept by the 
company in either of the following ways: 

(1) All certificates representing the securities of an account may be held 
separate from those of all other accounts; or 

(2) Certificates representing the securities of the same class of the same 
issuer held for particular accounts may be held in bulk without 
certification as to ownership attached and, to the extent feasible, 
certificates of small denomination may be merged into one or more 
certificates of larger denomination, provided that the trust company, 
when operating under the method of safekeeping security certificates 
described in this subdivision shall be subject to such rules and 
regulations as, in the case of State-chartered institutions, the State 
Banking Commission and, in the case of national banking associa- 
tions, the Comptroller of the Currency, may from time to time issue 
and, upon demand by any person to whom it has a duty to account, it 
shall certify in writing the securities held by it for an account. (1973, 
Set Ar) 19 hg Cast Sin2e) 

§ 36A-72. Powers attached to office. 

Unless it is otherwise provided by the trust instrument, or an amendment 
thereof, or by court order, all powers of a trustee shall be attached to the office 
and shall not be personal. (1939, c. 197, s. 10; 1977, c. 502, s. 2.) 

§ 36A-73. Powers exercisable by one or more trustees. 

(a) If there are more than two trustees and the trust instrument expressly 
makes provision for the execution of any of the powers of trustees by all of them 
or by any one or more of them, the provisions of the trust instrument govern. 

(b) If there is no governing provision in the trust instrument, cotrustees 
may, by written agreement signed by all of them and filed with and approved 
by the clerk of superior court of the county which is the principal place of 
administration of the trust, provide that any one or more of the following 
powers of trustees may be exercised by any designated one or more of them: 

: (1) Open bank accounts and draw checks thereon; 
(2) Subject to the provisions of G.S. 105-24, enter any safe-deposit box of 

the deceased or any safe-deposit box rented by the trust; 
(3) Employ attorneys and accountants; 
(4) List property for taxes and prepare and file State, municipal and 

county tax returns; 
(5) Collect claims and debts due the trust and give receipts therefor; 
(6) Pay claims against and debts of the trust; 
(7) Compromise claims in favor of or against the trust; 
(8) Have custody of property of the trust. 

For the purposes of this subsection, when there are cotrustees, the principal 
place of administration of the trust is (i) the usual place of business of the 
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corporate trustee if there is but one corporate cotrustee, or (ii) the usual place 

of business or residence of the individual trustee who is a professional fiduciary 

if there is but one such person and no corporate trustee, and (iii) the usual 

place of business or residence of any of the cotrustees as agreed upon by them. 

(c) Subject to subsection (a) of this section, if two or more trustees own 

shares of corporate stock or other securities, their acts with respect to voting 

shall have the following effect: 
(1) If only one votes, in person or by proxy, his act binds all; 
(2) If more than one vote, in person or by proxy, the act of the majority so 

voting binds all; , 
(3) If more than one vote, in person or by proxy, but the vote is evenly split 

on any particular matter, each faction is entitled to vote the stock or 
other securities in question proportionately. | 

(d) Subject to the provisions of subsections (a), (b) and (c) of this section, all 
other acts and duties must be performed by both of the trustees if there are 
two, or by a majority of them if there are more than two. 

No trustee who has not joined in exercising a power shall be liable to the 
beneficiaries or to others for the consequences of such exercise, nor shall a 
dissenting trustee be liable for the consequences of an act in which he joins at 
the direction of his cotrustees, if he expressed his dissent in writing to any of 
his cotrustees at or before the time of such joinder. 

(e) No trustee shall be relieved of liability on his bond or otherwise by 
entering into any agreement under this section. (1939, c. 197, s. 11; 1977, c. 
502, s. 2; 1991, c. 460, s. 4.) 

Cross References. — As to right of trustee Editor’s Note. — Section 105-24, referred to 
where only a naked trust is created, see G.S. in subdivision (b)(2) above, has been repealed. 
41-3. As to corporation’s acceptance of votes, see 
now G.S. 55-7-24. 

§ 36A-74. Contracts of trustee. 

(a) Whenever a trustee shall make a contract which is within his powers as 
trustee, or a predecessor trustee shall have made such a contract, and a cause 
of action shall arise thereon, the party in whose favor the cause of action has 
accrued may sue the trustee in his representative capacity, and any judgment 
rendered, in such action in favor of the plaintiff shall be collectible (by 
execution) out of the trust property. In such an action the plaintiff need not 
prove that the trustee could have secured reimbursement from the trust fund 
if he had paid the plaintiff’s claim. 

(b) No judgment shall be rendered in favor of the plaintiff in such action 
unless he proves that within 30 days after the beginning of such action, or 
within such other time as the court may fix, and more than 30 days prior to 
obtaining the judgment, he notified each of the beneficiaries known to the 
trustee who then had a present interest, or in the case of a charitable trust the 
Attorney General and any corporation which is a beneficiary or agency in the 
performance of such charitable trust, of the existence and nature of the action. 
Such notice shall be given by mailing copies thereof in postpaid envelopes 
addressed to the parties to be notified at their last known addresses. The 
trustee shall furnish the plaintiff a list of the parties to be notified, and their 
addresses, within 10 days after written demand therefor, and notification of 
the persons on such list shall constitute compliance with the duty placed on the 
plaintiff by this section. Any beneficiary, or in the case of charitable trusts the 
Attorney General and any corporation which is a beneficiary or agency in the 
performance of such charitable trust, may intervene in such action and contest 
the right of the plaintiff to recover. 
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(c) The plaintiff may also hold the trustee who made the contract personally 
liable on such contract, if the contract does not exclude such personal liability. 
The addition of the word “trustee” or the words “as trustee” after the signature 
of a trustee to a contract shall be deemed prima facie evidence of an intent to 
exclude the trustee from personal liability. (1939, c. 197, s. 12; 1977, c. 502, s. 
2.) 

Cross References. — As to costs when 
trustee is party to action, see G.S. 6-31. 
Legal Periodicals. — For article, “Legal 

Aspects of Changing University Investment 
Strategies,” see 58 N.C.L. Rev. 189 (1980). 

CASE NOTES 

Protection of Beneficiaries of Charita- 
ble Trusts. — The State as parens patriae, 
through its Attorney General, has the common- 
law right and power to protect the beneficiaries 
of charitable trusts and the property to which 
they are or may be entitled. Sigmund 
Sternberger Found. v. Tannenbaum, 273 N.C. 
658, 161 S.E.2d 116 (1968), decided under prior 
law. 
Enforcement of Gift or Trust. — Because 

of the public interest necessarily involved in a 
charitable trust or gift to charity and essential 

to its legal classification as a charity, it is 
generally recognized that the Attorney Gen- 
eral, in his capacity as representative of the 
State and of the public, is the, or at least.a, 
proper party to institute and maintain proceed- 
ings for the enforcement of such a gift or trust. 
Sigmund Sternberger Found. v. Tannenbaum, 
273 N.C. 658, 161 S.E.2d 116 (1968), decided 
under prior law. 

Applied in Church v. First Union Nat 
Bank, 63 N.C. App. 359, 304 S.E.2d 633 (1983). 

§ 36A-75. Exoneration or reimbursement for torts. 

(a) A trustee who has incurred personal liability for a tort committed in the 
administration of the trust is entitled to exoneration therefor from the trust 
property if he has not discharged the claim, or to be reimbursed therefor out of 
trust funds if he has paid the claim, if 

(1) The tort was a common incident of the kind of business activity in 
which the trustee was properly engaged for the trust, or, 

(2) Although the tort was not a common incident of such activity if neither 
the trustee nor any officer or employee of the trustee was guilty of 
personal fault in incurring the liability. 

(b) If a trustee commits a tort which increases the value of the trust 
property, he shall be entitled to exoneration or reimbursement with respect 
thereto to the extent of such increase in value, even though he would not 
otherwise be entitled to exoneration or reimbursement. 

(c) Nothing in this section shall be construed to change the existing law with 
regard to the liability of trustees of charitable trusts for torts of themselves or 
their employees. (1939, c. 197, s. 13; 1977, c. 502, s. 2.) 

—§ 36A-76. Tort liability of trust estate. 

(a) Where a trustee or his predecessor has incurred personal liability for a 
tort committed in the course of his administration, the trustee in his repre- 
sentative capacity may be sued and collection had from the trust property, if 
the court shall determine in such action that 

(1) The tort was a common incident of the kind of business activity in 
which the trustee or his predecessor was properly engaged for the 
trust; or 

(2) That, although the tort was not a common incident of such activity, 
neither the trustee nor his predecessor, nor any officer or employee of 
the trustee or his predecessor, was guilty of personal fault in incurring 
the liability; or 
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(3) That, although the tort did not fall within subdivision (1) or (2) above, 
it increased the value of the trust property. 

If the tort is within subdivision (1) or (2) above, collection may be had of the 

full amount of damage proved; and if the tort is within subdivision (3) above, 

collection may be had only to the extent of the increase in the value of the trust 

property. 
(b) In an action against the trustee in his representative capacity under this 

section the plaintiff need not prove that the trustee could have secured 
reimbursement from the trust fund if he had paid the plaintiff’s claim. 

(c) No judgment shall be rendered in favor of the plaintiff in such action 
unless he proves that within 30 days after the beginning of the action, or 
within such other period as the court may fix and more than 30 days prior to 
obtaining the judgment, he notified each of the beneficiaries known to the 
trustees who then had a present interest of the existence and nature of the 
action. Such notice shall be given by mailing copies thereof in postpaid 
envelopes addressed to such beneficiaries at their last known addresses. The 
trustees shall furnish the plaintiff a list of such beneficiaries and their 
addresses, within 10 days after written demand therefor, and notification of 
the persons on such list shall constitute compliance with the duty placed on the 
plaintiff by this section. Any beneficiary may intervene in such action and 
contest the right of the plaintiff to recover. 

(d) The trustee may also be held personally liable for any tort committed by 
him, or by his agents or employees in the course of their employments, subject 
to the rights of exoneration or reimbursement provided in G.S. 36A-75. 

(e) Nothing in this section shall be construed to change the existing law with 
regard to the liability of trustees of charitable trusts for torts of themselves or 
their employees. (1939, c. 197, s. 14; 1977, c. 502, s. 2.) 

§ 36A-77. Withdrawals from mingled trust funds. 

Where a person who is a trustee of two or more trusts has mingled the funds 
of two or more trusts in the same aggregate of cash, or in the same bank or 
brokerage account or other investment, and a withdrawal is made therefrom 
by the trustee for his own benefit, or for the benefit of a third person not a 
beneficiary or creditor of one or more of the trusts, or for an unknown purpose, 
such a withdrawal shall be charged first to the amount of cash, credit, or other 
property of the trustee in the mingled fund, if any, and after the exhaustion of 
the trustee’s cash, credit, or other property, then to the several trusts in 
proportion to their several interests in the cash, credit, or other property at the 
time of the withdrawal. (1939, c. 197, s. 15; 1977, c. 502, s. 2.) 

§ 36A-78. Power of settlor. 

(a) The settlor of any trust affected by this Article may (i) relieve the trustee 
from any or all duties, restrictions, and liabilities that would otherwise be 
imposed upon the trustee by this Article, (ii) alter or deny to the trustee any or 
all of the privileges and powers conferred upon the trustee by this Article, or 
(iii) add duties, restrictions, liabilities, privileges, or powers to those imposed 
or granted by this Article. The settlor may accomplish any of these actions by 
one of the following methods: 

(1) By provision in the instrument creating the trust if the trust was 
created by a writing. 

(2) By oral statement to the trustee at the time of the creation of the trust 
if the trust was created orally. 

(3) By an amendment of the trust if the settlor reserved the power to 
amend the trust. 
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(4) By written instrument delivered to the trustee of a revocable trust. 
(b) Notwithstanding subsection (a) of this section, any settlor who has not 

reserved the power to revoke the trust shall not relieve the trustee from the 
duties, restrictions, and liabilities imposed upon the trustee by G.S. 36A-62, 
36A-63, and 36A-66. (1939, c. 197, s. 17; 1977, c. 502, s. 2; 2003-225, s. 1.) 

Effect of Amendments. — Session Laws 

2003-225, s. 1, effective June 19, 2003, rewrote 
the section. 

CASE NOTES 

Cited in Kapp v. Kapp, 336 N.C. 295, 442 
S.E.2d 499, rehearing denied, 336 N.C. 786, 
447 §.E.2d 424 (1994); Taylor v. NationsBank 

Corp., 125 N.C. App. 515, 481 S.E.2d 358 
(1997). 

§ 36A-79. Power of beneficiary. 

Any beneficiary of a trust affected by this Article may, if of full legal capacity 
and acting upon full information, by written instrument delivered to the 
trustee relieve the trustee as to such beneficiary from any or all of the duties, 
restrictions, and liabilities which would otherwise be imposed on the trustee by 
this Article, except as to the duties, restrictions, and liabilities imposed by G.S. 
36A-62, 36A-63 and G.S. 36A-66. Any such beneficiary may release the trustee 
from liability to such beneficiary for past violations of any of the provisions of 
this Article. (1939, c. 197, s. 18; 1977, c. 502, s. 2.) 

§ 36A-80. Power of the court. 

A court of competent jurisdiction may, for cause shown and upon notice to the 
beneficiaries relieve a trustee from any or all of the duties and restrictions 
which would otherwise be placed upon him by this Article, or wholly or partly 
excuse a trustee who has acted honestly and reasonably from liability for 
egekions of the provisions of this Article. (1939, c. 197, s. 19; 1977, c. 502, s. 
yn 

CASE NOTES 

Court May Relieve Trustee of Restric- 
tion on Purchasing Trust Property. — This 
section, by allowing a court of competent juris- 
diction to relieve the trustee of “any or all of the 
duties and restrictions” placed upon him by this 
Article, gives statutory authority to the court to 
relieve the trustee of the restriction that he 

cannot purchase property from the trust. 
Wachovia Bank & Trust Co. v. Johnston, 269 
N.C. 701, 153 S.E.2d 449 (1967), decided under 
prior law. 

Cited in In re Estate of Charnock, — N.C. 
App. —, 579 S.E.2d 887, 2003 N.C. App. LEXIS 
938 (2003). 

| § 36A-81. Liabilities for violations of Article. 

If a trustee violated any of the provisions of this Article, he may be removed 
and denied compensation in whole or in part; and any beneficiary, cotrustee, or 
successor trustee may treat the violation as a breach of trust. (1939, c. 197, s. 
20; 1977, c. 502, s. 2.) 
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CASE NOTES 

Cited in Freer v. Weinstein, 91 N.C. App. 
138, 370 S.E.2d 860 (1988). 

§ 36A-82. Uniformity of interpretation. 

This Article shall be so interpreted and construed as to effectuate its general 

purpose to make uniform the law to those states which enact it. (1939, c. 197, 

SOT CoOL Sac 

§ 36A-83. Short title. 

This Article may be cited as the Uniform Trusts Act. (1939, c. 197, s. 22; 1977, 

CG) DU2Si02) 

§ 36A-84. Time of taking effect. 

This Article shall take effect and shall apply in the construction of and 
operation under 

(1) All agreements containing trust provisions entered into on or after 
January 1, 1978; 

(2) All ae made by testators who shall die on or after January 1, 1978, 
an 

(3) All other wills and trust agreements and trust relations insofar as 
such terms do not impair the obligation of contract or deprive persons 
of property without due process of law under the Constitution of the 
State of North Carolina or of the United States of America. (1939, c. 
197, s. 25; 1941, c. 269; 1977, c. 502, s. 2.) 

Legal Periodicals. — For comment on the 
1941 amendment, see 19 N.C.L. Rev. 544 

(1941). 

8§ 36A-85 through 36A-89: Reserved for future codification purposes. 

ARTICLE 6. 

Uniform Common Trust Fund Act. 

§ 36A-90. Establishment of common trust funds. 

(a) Any bank or trust company duly authorized to act as a fiduciary in this 
State may establish and maintain one or more common trust funds for the 
collective investment of funds held in a fiduciary capacity by such bank or trust 
company hereafter referred to as the “maintaining bank”. The maintaining 
bank may include for the purposes of collective investment in such common 
trust fund or funds established and maintained by it, funds held in a fiduciary 
capacity by any other bank or trust company duly authorized to act as a 
fiduciary, wherever located, which other bank or trust company is hereinafter 
referred to as the “participating bank”. 

Provided, however, that the relationship between the maintaining bank and 
the participating bank is (i) the maintaining bank owns, controls or is affiliated 
with the participating bank or (ii) a bank holding company owns, controls or is 
affiliated with both the maintaining bank and the participating bank. 
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(b) For the purposes of this section, a bank or trust company shall be 
considered to be owned, controlled or affiliated if twenty-five percent (25%) or 
more of any class of its voting stock is owned by a bank or bank holding 
company or if twenty-five percent (25%) or more of any class of its voting stock 
is owned by one person or no more than 10 persons who are the same person 
or persons who own twenty-five percent (25%) or more of any class of the voting 
stock of the maintaining bank. 

(c) Such common trust funds may include a fund composed solely of funds 
held under an agency agreement in which the bank or trust company assumes 
investment discretion and assumes fiduciary responsibility. 

(d) Such bank or trust company may invest the funds held by it in any 
fiduciary capacity in one or more common trust funds, provided (i) such 
investment is not prohibited by the instrument, judgment, decree or order 
creating such fiduciary relationship or amendment thereof; (11) in the case of 
co-fiduciaries the written consent of the co-fiduciary is obtained by the bank or 
trust company; and (iii) that the bank has no interest in the assets of the 
common trust fund other than as a fiduciary. (1939, c. 200, s. 1; 1973, c. 1276; 
1977, c. 502, s. 2.) 

Legal Periodicals. — For comment on this 
Article, see 17 N.C.L. Rev. 394 (1939). 

§ 36A-91. Court accountings. 

Unless ordered by a court of competent jurisdiction the bank or trust 
company operating such common trust fund or funds shall not be required to 
render a court accounting with regard to such fund or funds; but it may, by 
application to the superior court, secure approval of such an accounting on 
such conditions as the court may establish. This section shall not affect the 
duties of the trustees of the participating trusts under the common trust fund 
to render accounts of their several trusts. (1939, c. 200, s. 2; 1977, c. 502, s. 2.) 

§ 36A-92. Supervision by State Banking Commission. 

All common trust funds established under the provisions of this Article shall 
be subject to the rules and regulations of the State Banking Commission. 
(1939, c. 200, s. 3; 1977, c. 502, s. 2.) 

§ 36A-93. Uniformity of interpretation. 

This Article shall be so interpreted and construed as to effectuate its general 
purpose to make uniform the law of those states which enact it. (1939, c. 200, 
s. 4; 1977, c. 502, s. 2.) 

§ 36A-94. Short title. 

This Article may be cited as the Uniform Common Trust Fund Act. (1939, c. 
200,82 5; 1977) ¢°502;'s. 2.) 

§§ 36A-95 through 36A-99: Reserved for future codification purposes. 
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ARTICLE 7. 

Trusts of Death Benefits. 

§ 36A-100. Interest of trustee as beneficiary of life insur- 
ance or other death benefit sufficient to sup- 
port inter vivos or testamentary trust. 

(a) The interest of a trustee as the beneficiary of a life insurance policy is a 
sufficient property interest or res to support the creation of an inter vivos or 
testamentary trust notwithstanding the fact that the insured or any other 
person or persons reserves or has the right to exercise any one or more of the 
following rights or powers: | 

(1) To change the beneficiary, 
(2) To surrender the policy and receive the cash surrender value, 
(3) To borrow from the insurance company issuing the said policy or 

elsewhere using the said policy as collateral security, 
(4) To assign the said policy, or 
(5) To exercise any other right in connection with the said policy com- 

monly known as an incident of ownership thereof. 
The term “life insurance policy” includes but is not limited to life, annuity, 

and endowment contracts, or any variation or combination thereof, and any 
agreement entered into by an insurance company in connection therewith. 

(b) The interest of a trustee as the beneficiary of a death benefit under an 
employee benefit plan or group life insurance policy is a sufficient property 
interest or res to support the creation of an inter vivos or testamentary trust 
notwithstanding the fact that the insured, employer, insurer or administrator 
of the plan reserves or has the right to revoke or otherwise defeat the 
designation or assignment or to exercise any one or more of the rights or 
powers incident to employee benefit plans or group life insurance policies. 

The term “employee benefit plan” includes but is not limited to pension, 
retirement, death benefit, deferred compensation, employment, agency, retire- 
ment annuity, stock bonus, profit-sharing or employees’ savings contracts, 
plans, systems or trusts; and trusts, securities or accounts established or held 
pursuant to the federal Self-Employed Individuals Tax Retirement Act of 1962, 
the federal Employee Retirement Income Security Act of 1974, or similar 
legislation. The term “group life insurance policy” includes but is not limited to 
prouy life, industrial life, accident, and health insurance policies having death 
enefits. 
(c) A person having the right to designate the beneficiary under a life 

insurance policy, employee benefit plan or group life insurance policy described 
in subsection (a) or (b) of this section may designate as such beneficiary a 
trustee named or to be named in his will whether or not the will is in existence 
at the time of the designation. The proceeds received by the trustee shall be 
held and disposed of as part of the trust estate under the terms of the will as 
they exist at the death of the testator. If no qualified trustee makes claim to the 
proceeds within six months after the death of the decedent or if within that 
period it is established that no trustee can qualify to receive the proceeds, 
payments shall be made to the personal representative of the estate of the 
person making the designation unless it is otherwise provided by an alterna- 
tive designation or by the policy or plan. The proceeds received by the trustee 
shall not be subject to claims against the estate of the decedent or to estate or 
inheritance taxes to any greater extent than if the proceeds were payable 
directly to the beneficiary or beneficiaries named in the trust. The proceeds 
may be commingled with any other assets which may properly become part of 
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such trust, but the proceeds shall not become part of the decedent’s estate for 
purposes of trust administration unless the will of the decedent expressly so 
provides. 

(d) Pursuant to the preceding subsection (c) of this section, a decedent may 
designate a trustee named or to be named in his will as beneficiary of an 
annuity or other payment described in section 2039(c) of the Internal Revenue 
Code of 1954 or corresponding provisions of any subsequent federal tax laws. 
The decedent’s will may prohibit the use of such an annuity or other payment 
for the benefit of the decedent’s estate. (1957, c. 1444, s. 1; 1977, c. 502, s. 2; 
1999-337, s. 7.) 

Legal Periodicals. — For comment on this For survey of 1977 law on wills, trusts and 
section, see 36 N.C.L. Rev. 59 (1957). estates, see 56 N.C.L. Rev. 1152 (1978). 

CASE NOTES 

Formality of Will Not Necessary in Exec- upheld even though it has not been executed 
utive of Insurance Trust. — The mere fact with the formality necessary to constitute a 
that the proceeds are not payable until the will. Ballard v. Lance, 6 N.C. App. 24, 169 
death of the insured does not make a disposi- §.E.2d 199 (1969), decided under prior law. 
tion testamentary. An insurance trust will be 

§ 36A-101. Applicability and construction of Article. 

G.S. 36A-100 applies to any beneficiary designation made before or after 
January 1, 1978, by a person who dies on or after that date. It does not create 
any implication of invalidity or ineffectiveness as to any beneficiary designa- 
tion made by a person who dies before January 1, 1978. If any part of the 
Article is held invalid, such invalidity shall not affect the validity of the 
remaining provisions of this Article. (1957, c. 1444, s. 2; 1977, c. 502, s. 2.) 

§8§ 36A-102 through 36A-106: Reserved for future codification pur-— 
poses. 

ARTICLE 8. 

Testamentary Trustees. 

§ 36A-107. Trustees in wills to qualify and file inventories 
and accounts. 

(a) For any testamentary trust created under a will of a decedent executed 
before January 1, 2004, the trustee shall first qualify under the laws applicable 
to executors, and shall file in the office of the clerk of the county where the will 
is probated inventories of the assets that come into the trustee’s hands and 
annual and final accounts of the trust that are the same as required of 
executors and administrators. The power of the clerk to enforce the filing and 
the clerk’s duties to audit and approve the trustee’s inventories and accounts 
shall be the same as the clerk’s powers and duties with respect to the 
inventories and accounts of executors and administrators. This subsection 
shall not apply to the extent that any will makes a different provision. 

(b) For any testamentary trust created under a will of a decedent executed 
on or after January 1, 2004, the provisions of which direct the trustee to 
account to the clerk, the trustee shall first qualify under the laws applicable to 
executors and shall file in the office of the clerk of the county where the will is 
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probated inventories of the assets that come into the trustee’s hands and 
annual and final accounts of the trust that are the same as are required of 
executors and administrators. The power of the clerk to enforce the filing and 
the clerk’s duties to audit and approve the trustee’s inventories and accounts 
shall be the same as the clerk’s powers and duties with respect to the 
inventories and accounts of executors and administrators. No trustee, includ- 
ing a trustee appointed by the clerk, shall be required to account to the clerk 
unless the subject will directs that the trustee shall be required to account to 
the clerk or unless otherwise required by law. (1907, c. 804; C.S., s. 51; 1961, 
c. 519; 1965, c. 1176, s. 1; 1973, c. 1829, s. 4; 1977, c. 502, s. 2; 1985, c. 377, 's. 
1; 2003-261, s. 7.) 

Effect of Amendments. — Session Laws 

2003-261, s. 7, effective January 1, 2004, and 
applicable to all trusts created before or after 
that date, rewrote the section. 

CASE NOTES 

The trustee’s legal existence is derived 
from the instrument creating the trust, not 
from adminicular proceedings relating to qual- 
ification, posting bond, etc. The trustee takes 
his position by virtue of the donative acts of the 
grantor and not from the authority of the court. 
Lentz v. Lentz, 5 N.C. App. 309, 168 S.E.2d 437 
(1969), decided under prior law. 

Valid Conveyance Is Not Made Void by 
Failure of Trustee to Qualify. — An other- 
wise valid conveyance by a _ testamentary 
trustee is not made void by reason of his failure 
to first qualify as now required by this section. 
Lentz v. Lentz, 5 N.C. App. 309, 168 S.E.2d 437 

(1969), decided under prior law. 
There is no requirement that a life ten- 

ant must account to the court or to a 
remainderman. Godfrey v. Patrick, 8 N.C. 
App. 510, 174 S.E.2d 674 (1970), decided under 
prior law. 
Actions of Trustee Not Shown by In- 

crease in Money. — The mere fact that trust 
made money is not sufficient to prove that 
defendant trustee acted openly, fairly and hon- 
estly. Estate of Smith ex rel. Smith v. 
Underwood, 127 N.C. App. 1, 487 S.E.2d 807 
(1997), cert. denied, 347 N.C. 398, 494 S.H.2d 
410 (1997). 

OPINIONS OF ATTORNEY GENERAL 

Effect Must Be Given a Provision in a 
Will Which Exempts the Testamentary 
Trustee from Regular Accountings. — See 

opinion of Attorney General to Honorable C.G. 
Smith, 41 N.C.A.G. 757 (1952), issued under 
prior law. 

§ 36A-108. Registration and indexing. 

The Administrative Office of the Courts is authorized to adopt rules 
regulating the registration or indexing of testamentary trusts. (1985, c. 377, s. 
2.) 

§§ 36A-109 through 36A-114: Reserved for future codification pur- 
poses. 

ARTICLE 9. 

Alienability of Beneficial Interest; Spendthrift Trust. 

§ 36A-115. Alienability of beneficiary’s interest; spend- 
thrift trusts. 

(a) Except as provided in subsection (b) hereof, all estates or interests of 
trust beneficiaries are alienable either voluntarily or involuntarily to the same 
extent as are legal estates or interests of a similar nature. 
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(b) Subsection (a) hereof shall not apply to a beneficiary’s estate or interest 
in any one or any combination of one or more of the trusts described below, in 
which the beneficiary’s estate or interest shall not be alienable either volun- 
tarily or involuntarily. 

(1) Discretionary Trust. — A trust wherein the amount to be received by 
the beneficiary, including whether or not the beneficiary is to receive 
anything at all, is within the discretion of the trustee. A discretionary 
trust within the meaning of this subsection shall also include a trust 
for the benefit of one or more classes of beneficiaries as defined in the 
trust, wherein the amount to be received by any beneficiary or class of 
beneficiaries, including whether or not that beneficiary or class of 
beneficiaries is to receive anything at all, is determined by the board 
of directors of a certification entity. A certification entity is one that 
delivers on a yearly basis to the trustee a plan describing the 
categories of persons or entities to whom trust distributions will be 
made and explaining how each category falls within the definition of 
class or classes of beneficiaries defined in the trust. 

(2) Support Trust. — A trust wherein the trustee has no duty to pay or 
distribute any particular amount to the beneficiary, but has only a 
duty to pay or distribute to the beneficiary, or to apply on behalf of the 
beneficiary such sums as the trustee shall, in his discretion, deter- 
mine are appropriate for the support, education or maintenance of the 
beneficiary. 

(3) Protective Trust. — A trust wherein the creating instrument provides 
that the interest of the beneficiary shall cease if 
a. The beneficiary alienates or attempts to alienate that interest; or 
b. Any creditor attempts to reach the beneficiary’s interest by attach- 

ment, levy, or otherwise; or 
c. The beneficiary becomes insolvent or bankrupt. (1979, c. 180, s. 1; 

2000-147, s. 7.) 

Editor’s Note. — Session Laws 1979, c. 180, 
s. 3, provided: “This act shall become effective 
on October 1, 1979 and shall apply to trusts 
created on or after the effective date.” 

Session Laws 2000-147, s. 8(a)-(c), provides: 
“(a) Interpretation of Act. — The foregoing 

sections of this act provide an additional and 
alternative method for the doing of the things 
authorized by the act, are supplemental and 
additional to powers conferred by other laws, 
and do not derogate any powers now existing. 

“(b) References in this act to specific sections 
or Chapters of the General Statutes are in- 
tended to be references to those sections or 
Chapters as amended and as they may be 

amended from time to time by the General 
Assembly. 

“(c) This act, being necessary for the health 
and welfare of the people of the State, shall be 
liberally construed to effect its purposes.” 

Session Laws 2000-147, s. 8(d), contains a 

severability clause. 

Legal Periodicals. — For article, “The Rule 
Against Perpetuities in North Carolina,” see 57 
N.C.L. Rev. 727 (1979). 

For survey of 1979 property law, see 58 
N.C.L. Rev. 1509 (1980). 

For article on ERISA spendthrift rules, see 11 
Campbell L. Rev. 29 (1988). 

CASE NOTES 

Trust which was created prior to Octo- 
ber 1, 1979, was not subject to this section. 
Lineback ex rel. Hutchens v. Stout, 79 N.C. 
App. 292, 339 S.E.2d 103 (1986), decided under 
law in effect prior to this section. 
Testamentary trust created for “the life- 

time” of beneficiary, the disabled daughter of 
settlor, containing provision for the distribution 
of the trust corpus remaining upon beneficia- 

rys death, which was designed so that trust 
funds would be used to provide supplemental, 
rather than total, support for the beneficiary, 
was a discretionary trust and the superior 
court erred in requiring trustee to expend funds 
from the trust for the general welfare, support, 
maintenance and benefit of the beneficiary. 
Lineback ex rel. Hutchens v. Stout, 79 N.C. 
App. 292, 339 S.E.2d 103 (1986), decided under 
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law in effect prior to this section. 
Applied in Gray v. Ingles Mkts., Inc. Em- 

ployees’ Stock Bonus Plan & Trust (In re 

§§ 36A-116 through 36A-119: 
poses. 

CH. 36A. TRUSTS AND TRUSTEES §36A-125.1 

DeWeese), 47 Bankr. 251 (Bankr. W.D.N.C. 
1985). 

Reserved for future codification pur- 

ARTICLE 10. 

Trust Accounts in Financial Institutions. 

§ 36A-120. Payable on Death accounts in financial institu- 
tion. 

Payable on Death accounts created under the provisions of G.S. 53-146.2, 
G.S. 54C-166, G.S. 54-109.57 or G.S. 54B-129 are governed by the provisions of 
those statutes. (1987 (Reg. Sess., 1988), c. 1078, s. 8; 2001-267, s. 5.) 

§§ 36A-121 through 36A-124: Reserved for future codification pur- 
poses. 

ARTICLE 11. 

Termination of Small Trusts. 

§ 36A-125: Repealed by Session Laws 1999-266, s. 1, effective January 1, 
2000. 

Cross References. — As to current provi- 
sions on modification and termination of irre- 
vocable trusts, see G.S. 36A-125.1 et seq. 

Editor’s Note. — Prior to its repeal, this 
section had been amended by Session Laws 
1999-337, s. 8, effective July 22, 1999, which 

had inserted “estate or” in subsection (a). 

Session Laws 1999-266, s. 3, made this act 
effective January 1, 2000 and provides in part 
that Session Laws 1999-266, s. 1, is applicable 
to all trusts created before or after that date. 

ARTICLE 11A. 

Modification And Termination Of Irrevocable Trusts. 

§ 36A-125.1. Definitions. 

As used in this section: 
(1) “Beneficiary” means a person who has a present or future interest, 

vested or contingent, in a trust, including any such person who is not 
in esse or cannot be determined until the occurrence of a future event. 

(2) “Person” means an individual person, a corporation, an organization, 
or other legal entity. 

(3) “Trust” means an express noncharitable trust. A trust is noncharitable 
if it is neither a wholly charitable trust nor a charitable split-interest 
trust subject to the provisions of Article 4 or 4A of Chapter 36A of the 
General Statutes. The term “trust” does not include constructive 
trusts, resulting trusts, conservatorships, personal representatives, 
Payable on Death accounts as defined in G.S. 53-146.2, 54-109.57, 
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G.S. 54C-166, and G.S. 54B-130, trust funds subject to G.S. 90-210.61, 
custodial arrangements pursuant to G.S. 33A-1 through G.S. 33A-24 
and G.S. 33B-1 through G.S. 33B-22, business trusts providing for 
certificates to be issued to beneficiaries, common trust funds, voting 
trusts, security arrangements, liquidation trusts, and trusts for the 
primary purpose of paying debts, dividends, interest, salaries, wages, 
profits, pensions, or employee benefits of any kind, or any arrange- 
ment under which a person is nominee or escrowee for another. 

(4) “Sole beneficiary” means a beneficiary of a trust for which the settlor 
oe not manifest an intention to give a beneficial interest to anyone 
else. 

(5) “Sui juris” means a person who is in esse and not a minor or otherwise 
legally incapacitated. With regard to a beneficiary, “sui juris” also 
means that such beneficiary is ascertained and that the trustee knows 
the identity of the beneficiary. 

(6) “Trustee” means the trustee or trustees acting under an irrevocable 
trust. (1999-266, s. 2; 2001-267, s. 6.) 

Editor’s Note. — Session Laws 1999-266, s. shall not apply to trusts created before October 
3, made this Article effective January 1, 2000, 1, 1991, ifthe trust instrument contains spend- 
and applicable to all trusts created before or — thrift or similar protective provisions, including 
after that date, except that G.S. 36A-125.6(b) provisions described in G.S. 36A-115(b)(3). 

§ 36A-125.2. Modification or termination where settlor is 
sole beneficiary. 

If a settlor is sui juris and the sole beneficiary of an irrevocable trust, the 
settlor may compel the modification or termination of the trust without the 
approval of the court even though the purposes for which the trust was created 
have not been accomplished. (1999-266, s. 2.) 

§ 36A-125.3. Modification or termination by consent of 
settlor and beneficiaries. 

(a) If the settlor and all beneficiaries of an irrevocable trust are sui juris and 
consent, they may compel the modification or termination of the trust without 
the approval of the court even though the purposes for which the trust was 
created have not been accomplished. 

(b) If any beneficiary does not consent to the modification or termination of 
the trust or is not sui juris, the other beneficiaries may institute a proceeding 
before the superior court to compel a modification or partial termination of the 
trust. The court may, with the consent of the settlor, allow such a modification 
or partial termination upon a finding that such action would not substantially 
impair the interests of the beneficiaries who do not consent or who are not sui 

juris. (1999-266, s. 2.) 

§ 36A-125.4. Modification or termination by consent of 
beneficiaries. 

(a) Except as provided in subsection (b) of this section, if all beneficiaries of 
an irrevocable trust consent, they may compel modification or termination of 
the trust in a proceeding before the superior court. 

(b) Where the beneficiaries of an irrevocable trust seek to compel a termi- 
nation of the trust and the continuance of the trust is necessary to carry out a 
material purpose of the trust, or where the beneficiaries seek to compel a 
modification of the trust in a manner that is inconsistent with its material 
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purpose, the trust cannot be modified or terminated unless the court in its 
discretion determines that the reason for modifying or terminating the trust 
under the circumstances substantially outweighs the interest in accomplishing 
a material purpose of the trust. (1999-266, s. 2; 2003-93, s. 1.) 

Effect of Amendments. — Session Laws 
2003-93, s. 1, effective May 30, 2003, in subsec- 
tion (b), deleted “or modify it in a manner that 
affects its continuance according to its terms” 
following “termination of the trust,” deleted “if” 

preceding “the continuance of the trust,” in- 
serted “or where the beneficiaries seek to com- 
pel a modification of the trust in a manner that 
is inconsistent with its material purpose,” and 
made minor punctuation changes. 

CASE NOTES 

Illustrative Cases. — Action filed by a trust 
beneficiary and a settlor’s siblings, pursuant to 
G.S. 36A-125.4, seeking an order modifying a 
trust was really an action seeking replacement 
of the trustee for exercising discretion in man- 

aging the trust, and the trial court’s judgment 
dismissing the action for lack of subject matter 
jurisdiction was upheld. In re Estate of 
Charnock, — N.C. App. —, 579 S.E.2d 887, 
2003 N.C. App. LEXIS 938 (2008). 

§ 36A-125.5. Provisions relating to consent of beneficia- 
ries. 

For purposes of this Article: 
(1) The consent of a beneficiary who is not sui juris may be given in 

proceedings before the court by a guardian ad litem appointed for that 
beneficiary if the guardian ad litem finds that it would be appropriate 
to do so. The guardian ad litem may base a decision to consent to 
modification or termination of a trust upon a finding that living 
members of the beneficiary’s family would generally benefit from such 
action. 

(2) In determining the class of beneficiaries whose consent is necessary to 
modify or terminate a trust, the presumption of fertility is rebuttable. 

(3) Ifthe trust provides for the disposition of property to a class of persons 
described only as “heirs” or “next of kin” of any person or uses other 
words that describe the class of all persons who would take under the 
rules of intestacy, the court may limit the class of beneficiaries whose 
consent is needed to compel the modification or termination of the 
trust to the beneficiaries who are reasonably likely to take under the 
circumstances. (1999-266, s. 2.) 

§ 36A-125.6. Modification or termination of a small trust. 

(a) In a proceeding before the superior court, the court in its discretion may 
modify or terminate an irrevocable trust if the court determines that the fair 
market value of the assets held in trust is so low that the continuance of the 
trust pursuant to its terms in relation to the cost of its administration would 
defeat or substantially impair the accomplishment of the purposes of the trust. 

(b) (See editor’s note for applicability) Notwithstanding the provisions 
of subsection (a) of this section, if at any time the trustee of an irrevocable trust 
determines in good faith that the fair market value of the assets held in trust 
is fifty thousand dollars ($50,000) or less, and the continuance of the trust 
pursuant to its terms in relation to the cost of its administration would defeat 
or substantially impair the accomplishment of the purposes of the trust, the 
trustee, without approval of the court, may in its discretion terminate the trust 
and distribute the trust property. The trust property, including principal and 
undistributed income, shall be paid, in a manner that conforms as nearly as 
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possible to the intention of the settlor as determined by the trustee from the 
trust instrument, to any one or more of the beneficiaries to whom the income 
could be paid, or if there is no beneficiary to whom the income could be paid, 
to any one or more of the beneficiaries. The trustee may enter into an 
agreement or make such other provisions that the trustee deems necessary or 
appropriate to protect the interests of the beneficiaries and to carry out the 

intent and purpose of the trust. The provisions of this subsection shall not 

apply where the instrument creating the trust, by specific reference to this 
section, or to former G.S. 36A-125, provides that it shall not apply. 

(c) The trustee shall not be liable for such termination and distribution, 

notwithstanding the existence or potential existence of other beneficiaries who 

are not sui juris. Any beneficiary receiving a distribution from a trust 

terminated under this section shall incur no liability and shall not be required 
to account to anyone for such distribution. (1999-266, s. 2.) 

Editor’s Note. — Section 36A-125, referred except that G.S. 36A-125.6(b) shall not apply to 

to in subsection (b) above, has been repealed. trusts created before October 1, 1991, if the 

See now G.S. 36A-125.1. trust instrument contains spendthrift or simi- 
Session Laws 1999-266, s. 3, made this sec- lar protective provisions, including provisions 

tion effective January 1, 2000, and applicable to described in G.S. 36A-115(b)(3). 

all trusts created before or after that date, 

§ 36A-125.7. Modification or termination because of 

changed circumstances. 

(a) In a proceeding before the superior court, the court in its discretion may 

modify or terminate an irrevocable trust: 
(1) If the purpose of the trust has been fulfilled or has become illegal or 

impossible of fulfillment; or 
(2) If, owing to circumstances not known to the settlor and not anticipated 

by the settlor, the continuation of the trust under its terms would 

defeat or substantially impair the accomplishment of the purposes of 

the trust. 
(b) In exercising its discretion under subsection (a) of this section, the court 

may order the trustee to do acts that are not authorized or are prohibited by 

the trust instrument if necessary to carry out the purposes of the trust. 

(1999-266, s. 2.) 

§ 36A-125.8. Inalienability of the beneficiary’s interest. 

The court, in exercising its discretion to modify or terminate an irrevocable 

trust pursuant to the provisions of G.S. 36A-125.4, 36A-125.6(a), and G.S. 

36A-125.7, and the trustee, in exercising its discretion to terminate a trust 

pursuant to G.S. 36A-125.6(b), shall consider provisions making the interest of 

a beneficiary inalienable, including those described in G.S. 36A-115(b), but the 

court or trustee is not precluded from the exercise of that discretion solely 

because of such provisions. (1999-266, s. 2.) 

§ 36A-125.9. Tax consequences. 

The court, in exercising its discretion to modify or terminate an irrevocable 

trust under the provisions of this Article, and the trustee, in exercising its 

discretion to terminate a trust pursuant to G.S. 36A-125.6(b), shall consider 

the tax consequences of such modification or termination, if any, to the trust 

and the beneficiaries of the trust. (1999-266, s. 2.) 
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§ 36A-125.10. Distribution to minors or incompetents. 

If any trust property becomes distributable to a minor or incompetent under 
this Article it may be distributed: 

(1) To the guardian of the estate or general guardian of such beneficiary; 
(2) In accordance with the North Carolina Uniform Transfer to Minors 

Act, Chapter 33A of the General Statutes; or 
(3) In accordance with the North Carolina Custodial Trust Act, Chapter 

33B of the General Statutes. (1999-266, s. 2.) 

§ 36A-125.11. Procedure. 

(a) A proceeding under this Article may be brought under the Uniform 
Declaratory Judgment Act, Article 26 of Chapter 1 of the General Statutes, the 
provisions of which shall apply to that proceeding to the extent not inconsis- 
tent with this Article. 

(b) A proceeding under this Article to approve or disapprove a proposed 
modification or termination under the provisions of G.S. 36A-125.3, 36A-125.4, 
36A-125.6(a), and 36A-125.7 may be commenced by a trustee or beneficiary. 
The trustee shall be a necessary party to all proceedings under this Article 
commenced by a beneficiary. (1999-266, s. 2; 2003-93, s. 2.) 

Effect of Amendments. — Session Laws _ the section as present subsection (a); and added 
2003-93, s. 2, effective May 30, 20038, redesig- subsection (b). 
nated the formerly undesignated provisions of 

§ 36A-125.12. Exclusiveness of remedy. 

This Article does not include or abridge any other rights or proceedings 
existing under any other statute or otherwise provided by law to modify, 
terminate, reform, or rescind an irrevocable trust. (1999-266, s. 2.) 

§§ 36A-126 through 36A-129: Reserved for future codification pur- 
poses. 

ARTICLE 12. 

Marital Deduction Trusts. 

§ 36A-130. Marital deduction trusts. 

(a) Ifa trust created under a will or trust agreement for the benefit of the 
spouse of the testator or the grantor of the trust, other than a trust which 
provides that upon the termination of the income interest that the entire 
remaining trust estate be paid to the estate of the spouse, requires that all the 
income of the trust be paid not less frequently than annually to the spouse and 
a federal estate or gift tax marital deduction is claimed with respect to the 
trust, then, unless the will or trust agreement specifically provides otherwise 
by reference to this section, any investment in or retention of unproductive 
property as an asset of the trust is subject to the power of the spouse to require 
either that the asset be made productive of income, or that it be converted to 
assets productive of income, within a reasonable period of time. 

(b) If, but for the absence of a direction in the will or trust agreement that 
accrued income shall be paid to the estate of the spouse, a trust created under 
a will or trust agreement for the benefit of the spouse of the testator or the 
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grantor of the trust would qualify for the federal estate tax marital deduction 
under section 2056(b)(7) of the Internal Revenue Code or the federal gift tax 
marital deduction under section 2523(f) of the Internal Revenue Code, then, 
unless the will or trust agreement specifically provides otherwise by reference 
to this section, upon the termination of the income interest all accrued or 
undistributed income of the trust at the death of spouse shall be paid to the 
personal representative of the spouse’s estate in accordance with the Uniform 
Principal and Income Act of 2003, Chapter 37A of the General Statutes. (1991, 
c. 736, s. 2; 2003-232, s. 5.) 

Editor’s Note. — Session Laws 1991, c. 736, 
s. 3 makes this Article effective July 16, 1991, 
and applicable to irrevocable trusts in existence 
or created on or after that date. 

Session Laws 2003-232, s. 8, provides that 
the amendments to subsection (b) by s. 5 of the 
act are applicable to every trust or decedent’s 
estate existing on that date or coming into 
existence after that date, except as otherwise 

trust or in the provisions of Chapter 37A of the 
General Statutes, as enacted in Session Laws 

2003-232. 
Effect of Amendments. — Session Laws 

2003-232, s. 5, effective January 1, 2004, in 

subsection (b), substituted “Uniform Principal 
and Income Act of 2003, Chapter 37A” for “Prin- 
cipal and Income Act of 1973, Article 2 of 
Chapter 37.” See editor’s note for applicability. 

expressly provided in the will or terms of the 

§§ 36A-131 through 36A-134: Reserved for future codification pur- 
poses. 

ARTICLE 13. 

Powers of Trustees. 

§ 36A-135. Applicability. 

(a) This Article applies only to trustees under express trust agreements, 

including testamentary trusts, whether the trustee is appointed under an 

express trust agreement or appointed by the clerk of superior court. This 
Article does not apply to trustees of: 

(1) Resulting or constructive trusts; 
(2) Business trusts that provide for certificates to be issued to the 

beneficiary; 
(3) Investment trusts; 
(4) Voting trusts; 
(5) Security instruments; 
(6) Trusts created by the judgment or decree of a court; 
(7) Liquidation trusts; 
(8) Trusts created for the primary purpose of paying dividends, interest, 

interest coupons, salaries, wages, pensions or profits, or employee 

benefits of any kind; 
(9) Instruments in which a person is nominee or escrowee for another; 
(10) Trusts created in deposits in any financial institution; or 
(11) Any other trust the nature of which does not allow for general trust 

administration. 
A trustee shall have all the powers and duties under this Article to the extent 

that such powers and duties are not inconsistent with the powers and duties 

imposed in the express trust. The powers and duties of more than one trustee 
are subject to the provisions of G.S. 36A-73. 

(b) Nothing contained in this Article shall be construed as authorizing any 

departure from the express terms or limitations set forth in any express trust 

agreement creating or limiting the trustee’s powers and duties. 
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(c) The powers contained in this Article are in addition to any other powers 
granted or provided by law. (19938, c. 377, s. 1.) 

Editor’s Note. — Session Laws 1993, c. 377, on December 1, 1993 or created on or after 
s. 4 made this Article effective December 1, December 1, 1993. 
1993, and applicable to all trusts in existence 

§ 36A-136. Powers of a trustee. 

A trustee has the power to perform in a reasonable and prudent manner 
every act that a reasonable and prudent person would perform incident to the 
collection, preservation, management, use, and distribution of the trust estate 
to accomplish the desired result of administering the trust estate legally and 
in the best interest of the trust beneficiaries, including the following specific 
owers: 

E (1) To take possession, custody, or control of assets transferred to the 
trust. 

(2) To retain for such time as the trustee shall deem advisable any 
property, real or personal, which the trustee may receive, even though 
the retention of such property by reason of its character, amount, or 
proportion to the total estate, or for any other reason, would not be 
appropriate for the trustee apart from this provision. 

(3) To receive assets from other fiduciaries or other sources. 
(4) To compromise, adjust, arbitrate, sue on or defend, abandon, or 

otherwise deal with and settle claims in favor of or against the estate. 
(5) To make, execute, and deliver all instruments, under seal or otherwise, 

as may be necessary in the exercise of the powers granted in this 
section. 

(6) To abandon or relinquish all rights in any property when, in the 
trustee’s opinion, acting reasonably and in good faith, the property is 
valueless, or is so encumbered or is otherwise in such condition that it 
is of no benefit or value to the trust. 

(7) To sell, exchange or otherwise dispose of, or grant options with respect 
to, any personal property of the trust in the manner prescribed by G.S. 
36A-137 and G.S. 36A-138. 

(8) To sell, exchange, partition, or otherwise dispose of, or grant options 
with respect to, any real property of the trust in the manner 
prescribed by G.S. 36A-139 and G.S. 36A-140, provided that if the 
terms of an express trust grant the trustee the power to sell, 
exchange, partition, or otherwise dispose of, or grant options with 
respect to, any real property, the powers contained in the express 
trust shall control, and the provisions of G.S. 36A-139 and G:S. 
36A-140 shall not apply. 

(9) To comply with environmental law: 
a. To inspect property held by the trustee, including interests in sole 

proprietorships, partnerships, or corporations, and any assets 
owned by any such business enterprise, for the purpose of 
determining compliance with environmental law affecting such 
property and to respond to any actual or threatened violation of 
any environmental law affecting the property held by the trustee; 

b. To take any action necessary, on behalf of the estate or trust, to 
prevent, abate, or otherwise remedy any actual or threatened 
violation of any environmental law affecting property held by the 
trustee, either before or after the initiation of an enforcement 
action by any governmental body; 

c. To refuse to accept property in trust if the trustee determines that 
the property to be donated to the trust either is contaminated by 
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a hazardous substance or is being used for an activity directly or 
indirectly involving a hazardous substance that could result in 
liability to the trust or otherwise impair the value of the assets 
held by the trust; 

d. To settle or compromise at any time any and all claims against the 
trust that may be asserted by a governmental body or private 
party involving the alleged violation of any environmental law 
affecting the property held in trust; 

e. To disclaim any power granted by a document, statute, or rule of 
law that, in the sole discretion of the trustee, may cause the 
trustee to incur personal liability under any environmental law; 
or 

f. To decline to serve as a trustee if the trustee reasonably believes 
that there is or may be a conflict of interest between the trustee 
in his fiduciary capacity and the trustee in his individual capacity 
because of potential claims or liabilities that may be asserted 
against the trustee on behalf of the trust because of the type or 
condition of assets held by the trust. 

For purposes of this subdivision, the term “environmental law” means 
any federal, state, or local law, rule, regulation, or ordinance relating 
to protection of the environment or human health. For purposes of 
this subdivision, the term “hazardous substance” means any sub- 
stance defined as hazardous or toxic or otherwise regulated by 
environmental law. The trustee shall be entitled to charge the cost of 
any inspection, review, abatement, response, cleanup, or remedial 
action authorized by this subdivision against the income or principal 
of the trust. A trustee shall not be personally liable to any beneficiary 
or other party for a decrease in value of assets in trust by reason of the 
trustee’s compliance with any environmental law, specifically includ- 
ing reporting requirements under such law. Neither the acceptance by 
the trustee of property or a failure by the trustee to inspect property 
creates any inference as to whether or not there is or may be liability 
under any environmental law with respect to such property. 

(10) To sell or exercise stock subscription or conversion rights, or to 
consent, directly or through a committee or other agent, to the 
reorganization, consolidation, merger, dissolution, or liquidation of a 
corporate or other business enterprise. 

(11) To insure the trust’s assets against damage or loss, at the expense of 

the trust. 
(12) To pay taxes, assessments, and other expenses incident to the 

collection, care, administration, and protection of the trust property. 
(13) To pay necessary expenses of administering the trust from the trust 

property. 
(14) To employ persons, firms, and corporations, including agents, audi- 

tors, accountants, brokers, attorneys-at-law, attorneys-in-fact, invest- 
ment advisors, appraisers, custodians, rental agents, realtors, and tax 
specialists to advise or assist the trustee in the performance of the 
trustee’s administrative duties, and to charge the expense of such 
employment to the trust. 

(15) To continue any business, venture, or farming operation in which the 

trust has an interest, when such continuation is reasonably necessary 

or desirable to preserve the value, including goodwill, of the trust’s 
interest in such business. 

(16) To incorporate, or participate in the incorporation of, any business or 
venture in which the trust may have an interest. 

(17) To invest and reinvest trust property as the trustee deems advisable 

in accordance with the provisions of the trust or as provided by law. 
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(18) To lease any property of the trust for a term of not more than three 
years. 

(19) To foreclose, as an incident to the collection of any bond, note, or other 
obligation, any mortgage, deed of trust, or other lien securing such 
bond, note, or other obligation, and to bid on the property at the 
foreclosure sale, or to acquire the property from the mortgagor or 
obligor without foreclosure, and to retain the property so bid on or 
taken over without foreclosure. 

(20) To borrow money for such periods of time and upon such terms and 
conditions as to rates, maturities, renewals, and security as the 
trustee deems advisable, including the power of a corporate trustee to 
borrow from the trustee’s own banking department, for the sole 
purpose of paying debts, taxes, and other claims against the trust 
property as may be required to secure such loan or loans, and to renew 
existing loans either as to maker or endorser. 

(21) To allocate items of income or expense to either trust income or 
principal, as permitted or provided by law. 

(22) To make payments of money, or of property in lieu of money, to or for 
a minor or incompetent in any one or more of the following ways: 
a. To such minor or incompetent directly; 
b. To any person or institution providing support, maintenance, 

education, or medical, surgical, hospital, or other institutional 
care of such minor or incompetent in direct payment for those 
services; 

To the legal or natural guardian of such minor or incompetent; 
. To any person, whether or not appointed guardian of the person by 

any court, who shall in fact have the care and custody of the 
person of such minor or incompetent; 

e. To a custodian for such beneficiary under a uniform gifts or 
transfers to minors act. 

The fiduciary shall not be under any duty to see the application of the 
payments so made, if the fiduciary exercised due care in the selection 
of the person, including the minor or incompetent, to whom the 
payments were made. The receipt by such person shall be full 
acquittance to the fiduciary. 

(23) To deposit, as a trustee, funds of the trust in a bank, including a bank 
aia by the trustee upon compliance with the provisions of G.S. 
36A-63. 

(24) To divide one trust into several trusts and make distributions from 
those trusts in the following manner: 
a. To divide the funds and properties constituting any trust into two 

or more identical separate trusts that represent two or more 
fractional shares of the funds and properties being divided, or to 
hold any addition or contribution to an existing trust as a 
separate, identical trust, and to make distributions of income and 
principal by a method other than pro rata from the separate 
trusts so created as the fiduciary determines to be in the best 
interests of the trust beneficiaries. In any case where two sepa- 
rate, identical trusts are created pursuant to this sub-subdivi- 
sion, one of which is fully exempt from the federal generation- 
skipping transfer tax and one of which is fully subject to that tax, 
the fiduciary may thereafter, to the extent possible consistent 
with the terms of the governing instrument, determine the value 
of any mandatory or discretionary distributions to trust benefi- 
ciaries on the basis of the combined value of both trusts, but may 
satisfy such distributions by a method other than pro rata from 

a0 
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the separate trusts in a manner designed to minimize the current 
and potential generation-skipping transfer tax. 

b. To divide the funds and properties constituting any trusts into two 
or more separate, nonidentical trusts if (i) the new trusts so 
created are not inconsistent with the terms of the governing 
instrument, and (ii) the terms of the new trusts provide in the 
ageregate for the same succession of interests and beneficiaries 
as are provided in the original trust. 

Funding of the new trusts created pursuant to the authority granted 
under this subdivision must either (i) be carried out by pro rata 
allocation of the assets of the original trust; (ii) be based upon the fair 
market value of the assets at the date of division; or (iii) be carried out 
in a manner fairly reflecting the net appreciation or depreciation of 
the trust assets measured from the valuation date to the date of 
aay (1993, c. 377, s. 1; 1995, c. 235, s. 4; c. 509, s. 24; 1999-144, 
s. 2. 

Legal Periodicals. — For legislative survey 
of trusts and estates, see 22 Campbell L. Rev. 
253 (2000). 

§ 36A-137. Disposition of personal property without court 
order. 

Pursuant to the authority contained in G.S. 36A-136(7), the trustee has the 

power to sell at either a public or private sale, or to exchange or otherwise 

dispose of, or grant options with respect to, personal property of the trust 

without court order. (1993, c. 377, s. 1.) 

§ 36A-138. Disposition of personal property by court or- 
der. 

(a) Atrustee may request the clerk of superior court to issue to him an order 

to sell, exchange, or otherwise dispose of, or grant options with respect to, 

personal property of the trust. 
(b) Sales of personal property shall be conducted as provided in Article 29A 

of Chapter 1 of the General Statutes, entitled “Judicial Sales”. (1993, c. 377, s. 

1.) 

Editor’s Note. — Article 29A of Chapter 1, 
referred to above, may be found at G.S. 1-339.1 
et seq. 

-§ 36A-139. Disposition of real property without court or- 

der. 

Pursuant to the authority contained in G.S. 836A-136(8), the trustee has the 

power to sell, exchange, partition, or otherwise dispose of, or grant options with 

respect to, real property of the trust upon such terms as he may deem just and 

for the advantage of the trust. The procedure shall be as provided in Article 

29A of Chapter 1 of the General Statutes, entitled “Judicial Sales.” If the clerk 

of superior court is petitioned and provided with satisfactory proof that the 

best interest of the estate will be served by private sale, the clerk may 

authorize a private sale in accordance with the provisions of G.S. 1-339.33 

through G.S. 1-339.40. (1993, c. 377, s. 1.) 
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Editor’s Note. — Article 29A of Chapter 1, 
referred to above, may be found at G.S. 1-339.1 
et seq. 

§ 36A-140. Disposition of real property by court order. 

(a) Atrustee may request the clerk of superior court to issue to him an order 
to sell, exchange, partition, or otherwise dispose of, or grant options with 
respect to, real property of the trust. 

(b) Sales of real property shall be conducted as provided in Article 29A of 
Chapter 1 of the General Statutes, entitled “Judicial Sales.” (1993, c. 377, s. 1.) 

Editor’s Note. — Article 29A of Chapter 1, 
referred to above, may be found at G.S. 1-339.1 
et seq. 

§ 36A-141. Distribution of assets of inoperative trust. 

A trustee may distribute the assets of an inoperative trust consistent with 
the authority granted under the provisions of G.S. 28A-22-10. (2001-413, s. 
Dabs) 

Editor’s Note. — Session Laws 2001-413, s. 2001, and applicable to actions by personal 
10, makes this section effective September 14, representatives on or after that date. 

§§ 36A-142 through 36A-144: Reserved for future codification pur- 
poses. 

ARTICLE 14. 

Honorary Trusts; Trusts for Pets; Trusts for Cemetery Lots. 

§ 36A-145. Honorary trusts. 

Except as otherwise provided in this Article, a trust (i) for a noncharitable 
corporation or unincorporated society or (ii) for a lawful noncharitable purpose 
may be performed by the trustee for 21 years but no longer, whether or not 
there is a beneficiary who can seek the trust’s enforcement or termination and 
whether 3 not the terms of the trust contemplate a longer duration. (1995, c. 
22 1SerL: 

NORTH CAROLINA COMMENTS 

Article 14 is similar to Section 2-907 of the 148 have no counterpart in the Uniform Pro- 
Uniform Probate Code. G.S. 36A-146 and 36A- _ bate Code. 

Legal Periodicals. — For article, “Perpetu- Nondonative Transfers, and Honorary Trusts,” 
ities Reform in North Carolina: The Uniform see 74 N.C.L. Rev. 1783 (1996). 
Statutory Rule Against  Perpetuities, 
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§ 36A-146. Trusts for cemetery lots. 

A trust, contract, or other arrangement to provide for the care of a cemetery 
lot, grave, crypt, niche, mausoleum, columbarium, grave marker, or monument 
is valid without regard to remoteness of vesting, duration of the arrangement, 
or lack of definite beneficiaries to enforce the trust, provided that the trust, 
contract, or other arrangement meets the requirements of G.S. 28A-19-10, 
Article 4 of Chapter 65 of the General Statutes, Article 9 of Chapter 65 of the 
General Statutes, or other applicable law. This section does not revoke, repeal, 
supersede, or diminish G.S. 36A-49. (1995, c. 225, s. 1.) 

Legal Periodicals. — For article, “Perpetu- Nondonative Transfers, and Honorary Trusts,” 
ities Reform in North Carolina: The Uniform see 74 N.C.L. Rev. 1783 (1996). 
Statutory Rule Against Perpetuities, 

§ 36A-147. Trusts for pets. 

(a) Subject to the provisions of this section, a trust for the care of one or 

more designated domestic or pet animals alive at the time of creation of the 

trust is valid. 
(b) Except as expressly provided otherwise in the trust instrument, no 

portion of the principal or income may be converted to the use of the trustee or 
to any use other than for the benefit of the designated animal or animals. 

(c) The trust terminates at the death of the animal or last surviving animal. 
Upon termination, the trustee shall transfer the unexpended trust property in 
the following order: 

(1) As directed in the trust instrument; 
(2) Ifthe trust was created in a preresiduary clause in the transferor’s will 

or in a codicil to the transferor’s will, under the residuary clause in the 
transferor’s will; 

(3) If no taker is produced by the application of subdivision (1) or (2) of 
this subsection, to the transferor or the transferor’s heirs determined 
as of the date of the transferor’s death under Chapter 29 of the 
General Statutes. 

(d) The intended use of the principal or income can be enforced by an 

individual designated for that purpose in the trust instrument or, if none, by an 

individual appointed by the clerk of superior court having jurisdiction over the 

decedent’s estate upon application to the clerk by an individual. 

(e) Except as ordered by the clerk or required by the trust instrument, no 

filing, report, registration, periodic accounting, separate maintenance of funds, 

appointment, bond, or fee is required by reason of the existence of the fiduciary 

relationship of the trustee. 
(f) A governing instrument shall be liberally construed to bring the transfer 

within this section, to presume against the merely precatory or honorary 

nature of the disposition, and to carry out the general intent of the transferor. 

Extrinsic evidence shall be admissible in determining the transferor’s intent. 

(g) The clerk may reduce the amount of the property transferred, if the clerk 

determines that the amount substantially exceeds the amount required for the 

intended use. The amount of the reduction, if any, passes as unexpended trust 

property under subsection (c) of this section. 
(h) If no trustee is designated or if no designated trustee agrees to serve or 

is able to serve, the clerk shall name a trustee. The clerk may order the 

transfer of the property to another trustee, if required to assure that the 

intended use is carried out and if no successor trustee is designated in the trust 

instrument or if no designated successor trustee agrees to serve or is able to 

serve. The clerk may also make such other orders and determinations as shall 
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be advisable to carry out the intent of the transferor and the purpose of this 
section. (1995, c. 225, s. 1.) 

Legal Periodicals. — For article, “Perpetu- Nondonative Transfers, and Honorary Trusts,” 
ities Reform in North Carolina: The Uniform see 74 N.C.L. Rev. 1783 (1996). 
Statutory Rule Against Perpetuities, 

§ 36A-148. Termination of small trusts. 

Notwithstanding any other provision of this Article, a trust created under 
this Article shall terminate upon the balance of the trust corpus falling below 
the sum of one hundred dollars ($100.00), at which time the remaining balance 
shall be disbursed as provided in G.S. 36A-147(c). (1995, c. 225, s. 1.) 

Legal Periodicals. — For article, “Perpetu- Nondonative Transfers, and Honorary Trusts,” 
ities Reform in North Carolina: The Uniform see 74 N.C.L. Rev. 1783 (1996). 
Statutory Rule Against Perpetuities, 

§8§ 36A-149 through 36A-160: Reserved for future codification pur- 
poses. 

ARTICLE 15. 

North Carolina Uniform Prudent Investor Act. 

OFFICIAL COMMENT 

Copyright© 1994 by the American Law Insti- the American Law Institute and the National 
tute and the National Conference of Commis- Conference of Commissioners on Uniform 
sioners on Uniform State Laws. Permission to Laws. 
include the Official Comments was granted by 

§ 36A-161. Prudent investor rule; applicability. 

(a) Except as otherwise provided in subsection (b) of this section, a trustee 
who invests and manages trust assets owes a duty to the beneficiaries of the 
trust to comply with the prudent investor rule set forth in this Article. 

(b) The prudent investor rule, a default rule, may be expanded, restricted, 
eliminated, or otherwise altered by the provisions of a trust which govern or 
direct investments in a manner inconsistent with this Article. A trustee is not 
liable to a beneficiary to the extent that the trustee acted in reasonable 
reliance on the provisions of the trust. 

(c) This Article applies to express trusts, including charitable, inter vivos, 
and testamentary trusts, and trustees of those trusts. The following terms or 
comparable language in the provisions of a trust, unless otherwise limited or 
modified, authorizes any investment or strategy permitted under this Article: 
“investments in accordance with Article 15 of Chapter 36A,” “investments 
permissible by law for investment of trust funds,” “legal investments,” “autho- 
rized investments,” “using the judgment and care under the circumstances 
then prevailing that persons of prudence, discretion, and intelligence exercise 
in the management of their own affairs, not in regard to speculation but in 
regard to the permanent disposition of their funds, considering the probable 
income as well as the probable safety of their capital,” “prudent man rule,” 
“prudent trustee rule,” “prudent person rule,” and “prudent investor rule.” 
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This Article also applies where a trust contains no investment standard. A 
reference to “Chapter 36A” in a trust instrument governing a trust executed 
prior to the effective date of this Article shall be construed to be a reference to 
this Article. 

(d) This Article does not apply: 
(1) Unless the provisions of the trust provide otherwise by specific 

reference to this Article, to: 
a. Trusts under any federal employee retirement income security 

statute or other retirement or pension trusts; 
b. Trusts which-are created by legislative act; 
c. Trusts which are created by or pursuant to premarital or 

postmarital agreements, divorce settlements, settlements of 
other proceedings or disputes; 

d. Transfers under the Uniform Transfers to Minors Act; 
e. Transfers under the Uniform Custodial Trust Act; or 
f. Honorary trusts, trusts for pets, and trusts for cemetery lots. 

(2) To trusts imposed or required under another chapter of the General 
Statutes or by rule in which the investment of the trust funds is 
regulated by the other chapter or by rule, unless a provision of the 
other chapter or the rule provides otherwise by a specific reference to 
this Article. 

oh et hoy 
a. Constructive trusts and resulting trusts; 
b. Guardianship, conservatorship, and estates managed by personal 

representatives; 
c. Payable on Death accounts as defined in G.S. 53-146.2, 54-109.57, 

54C-166, and G.S. 54B-130; or 
d. Business trusts providing for certificates to be issued to beneficia- 

ries, common trust funds, voting trusts, security arrangements, 

liquidation trusts, and trusts for the primary purpose of paying 

debts, dividends, interests, salaries, wages, profits, pensions, or 

employee benefits of any kind, and any arrangement under which 

a person is nominee or escrowee for another. (1999-215, s. 1; 

2001-267, s. 7.) 

OFFICIAL COMMENT 

This section imposes the obligation of pru- 
dence in the conduct of investment functions 

and identifies further sections of the Act that 

specify the attributes of prudent conduct. 

Origins. The prudence standard for trust in- 
vesting traces back to Harvard College v. 
Amory, 26 Mass. (9 Pick.) 446 (1830). Trustees 
should “observe how men of prudence, discre- 
tion and intelligence manage their own affairs, 
not in regard to speculation, but in regard to 
the permanent disposition of their funds, con- 
sidering the probable income, as well as the 
probable safety of the capital to be invested.” Id. 
at 461. 

Prior legislation. The Model Prudent Man 
Rule Statute (1942), sponsored by the American 
Bankers Association, undertook to codify the 
language of the Amory case. See Mayo A. 
Shattuck, The Development of the Prudent 
Man Rule for Fiduciary Investment in the 

United States in the Twentieth Century, 12 
Ohio State L.J. 491, at 501 (1951); for the text 
of the model act, which inspired many state 
statutes, see id. at 508-09. Another prominent 
codification of the Amory standard is Uniform 
Probate Code § 7-302 (1969), which provides 
that “the trustee shall observe the standards in 
dealing with the trust assets that would be 
observed by a prudent man dealing with the 
property of another....” 

Congress has imposed a comparable pru- 
dence standard for the administration of pen- 
sion and employee benefit trusts in the Em- 
ployee Retirement Income Security Act 
(ERISA), enacted in 1974. ERISA 
§ 404(a)(1)(B), 29 U.S.C. § 1104(a), provides 
that “a fiduciary shall discharge his duties with 
respect to a plan solely in the interest of the 
participants and beneficiaries and ... with the 
care, skill, prudence, and diligence under the 
circumstances then prevailing that a prudent 
man acting in a like capacity and familiar with 
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such matters would use in the conduct of an 

enterprise of like character and with like 
aims...” 

Prior Restatement. The Restatement of 
Trusts 2d (1959) also tracked the language of 
the Amory case: “In making investments of 
trust funds the trustee is under a duty to the 
beneficiary ... to make such investments and 
only such investments as a prudent man would 
make of his own property having in view the 
preservation of the estate and the amount and 
regularity of the income to be derived....” Re- 
statement of Trusts 2d § 227 (1959). 

Objective standard. The concept of prudence 
in the judicial opinions and legislation is essen- 

Editor’s Note. — Session Laws 1999-215, s. 
4, made this Article effective January 1, 2000. 

Session Laws 1999-215, s. 3, provides: “The 
Revisor of Statutes shall cause to be printed 
along with this act all relevant portions of the 

CH. 36A. TRUSTS AND TRUSTEES §36A-162 

tially relational or comparative. It resembles in 
this respect the “reasonable person” rule of tort 
law. A prudent trustee behaves as other trust- 
ees similarly situated would behave. The stan-: 
dard is, therefore, objective rather than subjec- 
tive. Sections 2 through 9 of this Act identify 
the main factors that bear on prudent invest- 
ment behavior. 

Variation. Almost all of the rules of trust law 
are default rules, that is, rules that the settlor 
may alter or abrogate. Subsection (b) carries 
forward this traditional attribute of trust law. 
Traditional trust law also allows the beneficia- 
ries of the trust to excuse its performance, 
when they are all capable and not misinformed. 
Restatement of Trusts 2d § 216 (1959). 

Official Comments to the Uniform Prudent In- 
vestor Act and all explanatory comments of the 
drafters of this act as the Revisor deems appro- 
priate.” 

§ 36A-162. Standard of care; portfolio strategy; risk and 
return objectives. 

(a) A trustee shall invest and manage trust assets as a prudent investor 
would, by considering the purposes, terms, distribution requirements, and 
other circumstances of the trust. In satisfying this standard, the trustee shall 
exercise reasonable care, skill, and caution. 

(b) A trustee’s investment and management decisions respecting individual 
assets must be evaluated not in isolation but in the context of the trust 
portfolio as a whole and as a part of an overall investment strategy having risk 
and return objectives reasonably suited to the trust. 

(c) Among circumstances that a trustee shall consider in investing and 
managing trust assets are any of the following as are relevant to the trust or 
its beneficiaries: 

(1) General economic conditions; 
The possible effect of inflation or deflation; 
The expected tax consequences of investment decisions or strategies; 
The role that each investment or course of action plays within the 
overall trust portfolio, which may include financial assets, interests in - 
closely held enterprises, tangible and intangible personal property, 
and real property; 
The expected total return from income and the appreciation of capital; 

(6) Other resources of the beneficiaries known to the trustee; 
(7) Needs for liquidity, regularity of income, and preservation or appreci- 

ation of capital; and 
(8) An asset’s special relationship or special value, if any, to the purposes 

of the trust or to one or more of the beneficiaries. 
_ (d) A trustee shall make a reasonable effort to verify facts relevant to the 
investment and management of trust assets. 

(e) A trustee may invest in any kind of property or type of investment 
consistent with the standards of this Article. 

(f) A trustee who has special skills or expertise, or is named trustee in 
reliance upon the trustee’s representation that the trustee has special skills or 
expertise, has a duty to use those special skills or expertise. (1999-215, s. 1.) 

(5) 
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OFFICIAL COMMENT 

Section 2 is the heart of the Act. Subsections 
(a), (b), and (c) are patterned loosely on the 
language of the Restatement of Trusts 3d: Pru- 
dent Investor Rule § 227 (1992), and on the 
1991 Illinois statute, 760 § ILCS 5/5a (1992). 
Subsection (f) is derived from Uniform Probate 
Code § 7-302 (1969). 

Objective standard. Subsection (a) of this Act 
carries forward the relational and objective 
standard made familiar in the Amory case, in 
earlier prudent investor legislation, and in the 
Restatements. Early formulations of the pru- 
dent person rule were sometimes troubled by 
the effort to distinguish between the standard 
of a prudent person investing for another and 
investing on his or her own account. The lan- 
guage of subsection (a), by relating the trustee’s 
duty to “the purposes, terms, distribution re- 
quirements, and other circumstances of the 
trust,” should put such questions to rest. The 
standard is the standard of the prudent inves- 
tor similarly situated. 

Portfolio standard. Subsection (b) empha- 
sizes the consolidated portfolio standard for 
evaluating investment decisions. An invest- 
ment that might be imprudent standing alone 
can become prudent if undertaken in sensible 
relation to other trust assets, or to other 
nontrust assets. In the trust setting the term 
“portfolio” embraces the entire trust estate. 

Risk and return. Subsection (b) also sounds 
the main theme of modern investment practice, 
sensitivity to the risk/return curve. See gener- 
ally the works cited in the Prefatory Note to 
this Act, under “Literature.” Returns correlate 
strongly with risk, but tolerance for risk varies 
greatly with the financial and other circum- 
stances of the investor, or in the case of a trust, 
with the purposes of the trust and the relevant 
circumstances of the beneficiaries. A trust 
whose main purpose is to support an elderly 
widow of modest means will have a lower risk 
tolerance than a trust to accumulate for a 
young scion of great wealth. 

Subsection (b) of this Act follows Restate- 
ment of Trusts 3d: Prudent Investor Rule 
§ 227(a), which provides that the standard of 
prudent investing “requires the exercise of rea- 
sonable care, skill, and caution, and is to be 
applied to investments not in isolation but in 
the context of the trust portfolio and as a part of 
an overall investment strategy, which should 
incorporate risk and return objectives reason- 
ably suitable to the trust.” 

Factors affecting investment. Subsection (c) 
points to certain of the factors that commonly 
bear on risk/return preferences in fiduciary 
investing. This listing is nonexclusive. Tax con- 

siderations, such as preserving the stepped up 
basis on death under Internal Revenue Code 
§ 1014 for low-basis assets, have traditionally 

been exceptionally important in estate plan- 
ning for affluent persons. Under the present 
recognition rules of the federal income tax, 
taxable investors, including trust beneficiaries, 
are in general best served by an investment 
strategy that minimizes the taxation incident 
to portfolio turnover. See generally Robert H. 
Jeffrey & Robert D. Arnott, Is Your Alpha Big 
Enough to Cover Its Taxes?, Journal of Portfolio 
Management 15 (Spring 1993). 
Another familiar example of how tax consid- 

erations bear upon trust investing: In a regime 
of pass-through taxation, it may be prudent for 
the trust to buy lower yielding tax-exempt 
securities for high-bracket taxpayers, whereas 
it would ordinarily be imprudent for the trust- 
ees of a charitable trust, whose income is tax 
exempt, to accept the lowered yields associated 
with tax-exempt securities. 
When tax considerations affect beneficiaries 

differently, the trustee’s duty of impartiality 
requires attention to the competing interests of 

each of them. 
Subsection (c)(8), allowing the trustee to take 

into account any preferences of the beneficia- 
ries respecting heirlooms or other prized assets, 
derives from the [Illinois act, 760 ILCS 

§ 5/5(a)(4) (1992). 

Duty to monitor. Subsections (a) through (d) 
apply both to investing and managing trust 
assets. “Managing” embraces monitoring, that 
is, the trustee’s continuing responsibility for 
oversight of the suitability of investments al- 
ready made as well as the trustee’s decisions 
respecting new investments. 

Duty to investigate. Subsection (d) carries 
forward the traditional responsibility of the 
fiduciary investor to examine information 
likely to bear importantly on the value or the 
security of an investment — for example, audit 
reports or records of title. E.g., Estate of 
Collins, 72 Cal. App. 3d 663, 139 Cal. Rptr. 644 
(1977) (trustees lent on a junior mortgage on 
unimproved real estate, failed to have land 
appraised, and accepted an unaudited financial 
statement; held liable for losses). 

Abrogating categoric restrictions. Subsec- 
tion 2(e) clarifies that no particular kind of 
property or type of investment is inherently 
imprudent. Traditional trust law was encum- 
bered with a variety of categoric exclusions, 
such as prohibitions on junior mortgages or 
new ventures. In some states legislation cre- 
ated so-called “legal lists” of approved trust 
investments. The universe of investment prod- 

297 



§36A-163 

ucts changes incessantly. Investments that 
were at one time thought too risky, such as 
equities, or more recently, futures, are now 

used in fiduciary portfolios. By contrast, the 
investment that was at one time thought ideal 
for trusts, the long-term bond, has been discov- 
ered to import a level of risk and volatility — in 
this case, inflation risk — that had not been 
anticipated. Accordingly, section 2(e) of this Act 
follows Restatement of Trusts 3d: Prudent In- 
vestor Rule in abrogating categoric restrictions. 
The Restatement says: “Specific investments or 
techniques are not per se prudent or impru- 
dent. The riskiness of a specific property, and 
thus the propriety of its inclusion in the trust 
estate, is not judged in the abstract but in 
terms of its anticipated effect on the particular 
trust’s portfolio.” Restatement of Trusts 3d: 
Prudent Investor Rule § 227, Comment f, at 24 
(1992). The premise of subsection 2(e) is that 
trust beneficiaries are better protected by the 
Act’s emphasis on close attention to risk/return 
objectives as prescribed in subsection 2(b) than 
in attempts to identify categories of investment 
that are per se prudent or imprudent. 

The Act impliedly disavows the emphasis in 
older law on avoiding “speculative” or “risky” 
investments. Low levels of risk may be appro- 
priate in some trust settings but inappropriate 
in others. It is the trustee’s task to invest at a 
risk level that is suitable to the purposes of the 
trust. 

The abolition of categoric restrictions against 
types of investment in no way alters the trust- 
ee’s conventional duty of loyalty, which is reit- 
erated for the purposes of this Act in Section 5. 
For example, were the trustee to invest in a 
second mortgage on a piece of real property 
owned by the trustee, the investment would be 
wrongful on account of the trustee’s breach of 
the duty to abstain from self-dealing, even 
though the investment would no longer auto- 
matically offend the former categoric restric- 
tion against fiduciary investments in junior 
mortgages. 

Professional fiduciaries. The distinction 
taken in subsection (f) between amateur and 
professional trustees is familiar law. The pru- 
dent investor standard applies to a range of 
fiduciaries, from the most sophisticated profes- 
sional investment management firms and cor- 
porate fiduciaries, to family members of mini- 
mal experience. Because the standard of 

§ 36A-163. Diversification. 
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prudence is relational, it follows that the stan- 
dard for professional trustees is the standard of 
prudent professionals; for amateurs, it is the 
standard of prudent amateurs. Restatement of 
Trusts 2d § 174 (1959) provides: “The trustee is 

under a duty to the beneficiary in administer- 
ing the trust to exercise such care and skill asa 
man of ordinary prudence would exercise in 
dealing with his own property; and if the 
trustee has or procures his appointment as 
trustee by representing that he has greater 
skill than that of a man of ordinary prudence, 
he is under a duty to exercise such skill.” Case 
law strongly supports the concept of the higher 
standard of care for the trustee representing . 
itself to be expert or professional. See Annot., 
Standard of Care Required of Trustee Repre- 
senting Itself to Have Expert Knowledge or 
Skill, 91 A.L.R. 3d 904 (1979) & 1992 Supp. at 
48-49. 

The Drafting Committee declined the sugges- 
tion that the Act should create an exception to 
the prudent investor rule (or to the diversifica- 
tion requirement of Section 3) in the case of 
smaller trusts. The Committee believes that 
subsections (b) and (c) of the Act emphasize 
factors that are sensitive to the traits of small 
trusts; and that subsection (f) adjusts helpfully 
for the distinction between professional and 
amateur trusteeship. Furthermore, it is always 
open to the settlor of a trust under Section 1(b) 
of the Act to reduce the trustee’s standard of 
care if the settlor deems such a step appropri- 
ate. The official comments to the 1992 Restate- 
ment observe that pooled investments, such as 
mutual funds and bank common trust funds, 
are especially suitable for small trusts. Restate- 
ment of Trusts 3d: Prudent Investor Rule 
§ 227, Comments h, m, at 28, 51; reporter’s 
note to Comment g, id. at 83. 

Matters of proof. Although virtually all ex- 
press trusts are created by written instrument, 
oral trusts are known, and accordingly, this Act 
presupposes no formal requirement that trust 
terms be in writing. When there is a written 
trust instrument, modern authority strongly © 
favors allowing evidence extrinsic to the instru- 
ment to be consulted for the purpose of ascer- 
taining the settlor’s intent. See Uniform Pro- 
bate Code § 2-601 (1990), Comment; Restate- 
ment (Third) of Property: Donative Transfers 
(Preliminary Draft No. 2, ch. 11, Sept. 11, 
1992). 

A trustee shall diversify the investments of the trust unless the trustee 
reasonably determines that, because of special circumstances, the purposes of 
the trust are better served without diversifying. (1999-215, s. 1.) 
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OFFICIAL COMMENT 

The language of this section derives from 
Restatement of Trusts 2d § 228 (1959). ERISA 

insists upon a comparable rule for pension 
trusts. ERISA § 404(a)(1)(C), 29 U.S.C. 
§ 1104(a)(1)(C). Case law overwhelmingly sup- 
ports the duty to diversify. See Annot., Duty of 
Trustee to Diversify Investments, and Liability 
for Failure to Do So, 24 A.L.R. 3d 730 (1969) & 
1992 Supp. at 78-79. 5 
The 1992 Restatement of Trusts takes the 

significant step of integrating the diversifica- 
tion requirement into the concept of prudent 
investing. Section 227(b) of the 1992 Restate- 
ment treats diversification as one of the funda- 
mental elements of prudent investing, replac- 
ing the separate section 228 of the Restatement 
of Trusts 2d. The message of the 1992 Restate- 
ment, carried forward in Section 3 of this Act, is 
that prudent investing ordinarily requires di- 
versification. 

Circumstances can, however, overcome the 

duty to diversify. For example, if a tax-sensitive 
trust owns an underdiversified block of low- 
basis securities, the tax costs of recognizing the 
gain may outweigh the advantages of diversify- 
ing the holding. The wish to retain a family 
business is another situation in which the pur- 
poses of the trust sometimes override the con- 
ventional duty to diversify. 

Rationale for diversification. “Diversifica- 
tion reduces risk ... [because] stock price move- 
ments are not uniform. They are imperfectly 
correlated. This means that if one holds a well 
diversified portfolio, the gains in one invest- 
ment will cancel out the losses in another.” 
Jonathan R. Macey, An Introduction to Modern 
Financial Theory 20 (American College of Trust 
and Estate Counsel Foundation, 1991). For 

example, during the Arab oil embargo of 1973, 
international oil stocks suffered declines, but 
the shares of domestic oil producers and coal 
companies benefitted. Holding a broad enough 
portfolio allowed the investor to set off, to some 
extent, the losses associated with the embargo. 
Modern portfolio theory divides risk into the 

categories of “compensated” and “uncompensat- 
ed” risk. The risk of owning shares in a mature 

- and well-managed company in a settled indus- 
try is less than the risk of owning shares in a 
start-up high-technology venture. The investor 
requires a higher expected return to induce the 
investor to bear the greater risk of disappoint- 
ment associated with the start-up firm. This is 
compensated risk — the firm pays the investor 
for bearing the risk. By contrast, nobody pays 
the investor for owning too few stocks. The 
investor who owned only international oils in 
1973 was running a risk that could have been 
reduced by having configured the portfolio dif- 
ferently — to include investments in different 

industries. This is uncompensated risk - no- 
body pays the investor for owning shares in too 
few industries and too few companies. Risk that 
can be eliminated by adding different stocks (or 
bonds) is uncompensated risk. The object of 
diversification is to minimize this uncompen- 
sated risk of having too few investments. “As 
long as stock prices do not move exactly to- 
gether, the risk of a diversified portfolio will be 
less than the average risk of the separate 
holdings.” R.A. Brealey, An Introduction to Risk 
and Return from Common Stocks 103 (2d ed. 
1983). 

There is no automatic rule for identifying 
how much diversification is enough. The 1992 
Restatement says: “Significant diversification 
advantages can be achieved with a small num- 
ber of well-selected securities representing dif- 
ferent industries.... Broader diversification is 
usually to be preferred in trust investing,’ and 
pooled investment vehicles “make thorough di- 
versification practical for most trustees.” Re- 
statement of Trusts 3d: Prudent Investor Rule 
§ 227, General Note on Comments e-h, at 77 
(1992). See also Macey, supra, at 23-24; 
Brealey, supra, at 111-13. 

Diversifying by pooling. It is difficult for a 
small trust fund to diversify thoroughly by 
constructing its own portfolio of individually 
selected investments. Transaction costs such as 
the round-lot (100 share) trading economies 
make it relatively expensive for a small inves- 
tor to assemble a broad enough portfolio to 
minimize uncompensated risk. For this reason, 
pooled investment vehicles have become the 
main mechanism for facilitating diversification 
for the investment needs of smaller trusts. 

Most states have legislation authorizing com- 
mon trust funds; see 3 Austin W. Scott & 
William F. Fratcher, The Law of Trusts § 227.9, 
at 463-65 n.26 (4th ed. 1988) (collecting cita- 
tions to state statutes). As of 1992, 35 states 
and the District of Columbia had enacted the 
Uniform Common Trust Fund Act (UCTFA) 
(1938), overcoming the rule against commin- 
gling trust assets and expressly enabling banks 
and trust companies to establish common trust 
funds. 7 Uniform Laws Ann. 1992 Supp. at 130 
(schedule of adopting states). The Prefatory 
Note to the UCTFA explains: “The purposes of 
such a common or joint investment fund are to 
diversify the investment of the several trusts 
and thus spread the risk of loss, and to make it 
easy to invest any amount of trust funds 
quickly and with a small amount of trouble.” 7 
Uniform Laws Ann. 402 (1985). 

Fiduciary investing in mutual funds. 
Trusts can also achieve diversification by in- 
vesting in mutual funds. See Restatement of 
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Trusts 3d: Prudent Investor Rule, § 227, Com- 

ment m, at 99-100 (1992) (endorsing trust in- 
vestment in mutual funds). ERISA § 401(b)(1), 
29 U.S.C. § 1101(b)(1), expressly authorizes 
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pension trusts to invest in mutual funds, iden- 
tified as securities ‘issued by an investment 
company registered under the Investment 
Company Act of 1940....” 

§ 36A-164. Duties at inception of trusteeship. 

Within a reasonable time after accepting a trusteeship or receiving trust 
assets, a trustee shall review the trust assets and make and implement 
decisions concerning the retention and disposition of assets in order to bring 
the trust portfolio into compliance with the purposes, terms, distribution 
requirements, and other circumstances of the trust, and with the requirements 
of this Article. (1999-215, s. 1.) 

OFFICIAL COMMENT 

Section 4, requiring the trustee to dispose of 
unsuitable assets within a reasonable time, is 
old law, codified in Restatement of Trusts 3d: 
Prudent Investor Rule § 229 (1992), lightly 
revising Restatement of Trusts 2d § 230 
(1959). The duty extends as well to investments 
that were proper when purchased but subse- 
quently become improper. Restatement of 
Trusts 2d § 231 (1959). The same standards 

apply to successor trustees, see Restatement of 
Trusts 2d § 196 (1959). 

The question of what period of time is rea- 
sonable turns on the totality of factors affecting 
the asset and the trust. The 1959 Restatement 
took the view that “[o]rdinarily any time within 
a year is reasonable, but under some circum- 
stances a year may be too long a time and under 

§ 36A-165. Loyalty. 

other circumstances a trustee is not liable al- 
though he fails to effect the conversion for more 
than a year.” Restatement of Trusts 2d § 230, 

comment 6 (1959). The 1992 Restatement re- 
treated from this rule of thumb, saying, “No 
positive rule can be stated with respect to what 
constitutes a reasonable time for the sale or 
exchange of securities.” Restatement of Trusts 
3d: Prudent Investor Rule § 229, comment b 

(1992). 
The criteria and circumstances identified in 

Section 2 of this Act as bearing upon the pru- 
dence of decisions to invest and manage trust 
assets also pertain to the prudence of decisions 
to retain or dispose of inception assets under 
this section. 

A trustee shall invest and manage the trust assets solely in the interest of 
the beneficiaries. (1999-215, s. 1.) 

OFFICIAL COMMENT 

The duty of loyalty is perhaps the most 
characteristic rule of trust law, requiring the 
trustee to act exclusively for the beneficiaries, 
as opposed to acting for the trustee’s own inter- 
est or that of third parties. The language of 
Section 4 of this Act derives from Restatement 
of Trusts 3d: Prudent Investor Rule § 170 

(1992), which makes minute changes in Re- 
statement of Trusts 2d § 170 (1959). 

The concept that the duty of prudence in 
trust administration, especially in investing 
and managing trust assets, entails adherence 
to the duty of loyalty is familiar ERISA 
§ 404(a)(1)(B), 29 U.S.C. § 1104(a)(1)(B), ex- 
tracted in the Comment to Section 1 of this Act, 

effectively merges the requirements of pru- 
dence and loyalty. A fiduciary cannot be pru- 
dent in the conduct of investment functions if 

the fiduciary is sacrificing the interests of the 
beneficiaries. 

The duty of loyalty is not limited to settings 
entailing self-dealing or conflict of interest in 
which the trustee would benefit personally 
from the trust. “The trustee is under a duty to 
the beneficiary in administering the trust not to 
be guided by the interest of any third person. 
Thus, it is improper for the trustee to sell trust 
property to a third person for the purpose of 
benefitting the third person rather than the 
trust.” Restatement of Trusts 2d § 170, com- 
ment q, at 371 (1959). 
No form of so-called “social investing” is con- 

sistent with the duty of loyalty if the invest- 
ment activity entails sacrificing the interests of 
trust beneficiaries — for example, by accepting 
below-market returns — in favor of the inter- 
ests of the persons supposedly benefitted by 
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pursuing the particular social cause. See, e.g., 
John H. Langbein & Richard Posner, Social 
Investing and the Law of Trusts, 79 Michigan 
L. Rev. 72, 96-97 (1980) (collecting authority). 
For pension trust assets, see generally Ian D. 
Lanoff, The Social Investment of Private Pen- 
sion Plan Assets: May it Be Done Lawfully 
under ERISA?, 31 Labor L.J. 387 (1980). Com- 
mentators supporting social investing tend to 
concede the overriding force of the duty of 
loyalty. They argue instead .that particular 
schemes of social investing may not result in 
below-market returns. See, e.g., Marcia 
O’Brien Hylton, “Socially Responsible” Invest- 
ing: Doing Good Versus Doing Well in an Inef- 

§ 36A-166. Impartiality. 
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ficient Market, 42 American U.L. Rev. 1 (1992). 
In 1994 the Department of Labor issued an 
Interpretive Bulletin reviewing its prior analy- 
sis of social investing questions and reiterating 
that pension trust fiduciaries may invest only 
in conformity with the prudence and loyalty 
standards of ERISA § 403-404. Interpretive 
Bulletin 94-1, 59 Fed. Regis. 32606 (Jun. 22, 
1994), to be codified as 29 CFR § 2509.94-1. 
The Bulletin reminds fiduciary investors that 
they are prohibited from “subordinat[ing] the 
interests of participants and beneficiaries in 
their retirement income to unrelated objec- 
tives.” 

If a trust has two or more beneficiaries, the trustee shall act impartially in 
investing and managing the trust assets, taking into account any differing 
interests of the beneficiaries. (1999-215, s. 1.) 

OFFICIAL COMMENT 

The duty of impartiality derives from the 
duty of loyalty. When the trustee owes duties to 
more than one beneficiary, loyalty requires the 
trustee to respect the interests of all the bene- 
ficiaries. Prudence in investing and adminis- 
tration requires the trustee to take account of 
the interests of all the beneficiaries for whom 
the trustee is acting, especially the conflicts 
between the interests of beneficiaries inter- 
ested in income and those interested in princi- 
pal. 

The language of Section 6 derives from Re- 
statement of Trusts 2d § 183 (1959); see also 

id., § 232. Multiple beneficiaries may be bene- 
ficiaries in succession (such as life and remain- 

§ 36A-167. Investment costs. 

der interests) or beneficiaries with simulta- 
neous interests (as when the income interest in 
a trust is being divided among several benefi- 
ciaries). 

The trustee’s duty of impartiality commonly 
affects the conduct of investment and manage- 
ment functions in the sphere of principal and 
income allocations. This Act prescribes no re- 
gime for allocating receipts and expenses. The 
details of such allocations are commonly han- 
dled under specialized legislation, such as the 
Revised Uniform Principal and Income Act 
(1962) (which is presently under study by the 
Uniform Law Commission with a view toward 
further revision). 

In investing and managing trust assets, a trustee may only incur costs that 
are appropriate and reasonable in relation to the assets, the purposes of the 
trust, and the skills of the trustee. (1999-215, s. 1.) 

OFFICIAL COMMENT 

Wasting beneficiaries’ money is imprudent. 
In devising and implementing strategies for the 
investment and management of trust assets, 
trustees are obliged to minimize costs. 

The language of Section 7 derives from Re- 
statement of Trusts 2d § 188 (1959). The Re- 

statement of Trusts 3d says: “Concerns over 
compensation and other charges are not an 
obstacle to a reasonable course of action using 

mutual funds and other pooling arrangements, 
but they do require special attention by a 
trustee.... [I]t is important for trustees to make 
careful cost comparisons, particularly among 
similar products of a specific type being consid- 
ered for a trust portfolio.” Restatement of 
Trusts 3d: Prudent Investor Rule § 227, com- 

ment m, at 58 (1992). 
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§ 36A-168. Reviewing compliance. 

Compliance with the prudent investor rule is determined in light of the facts 
and circumstances existing at the time of a trustee’s decision or action and not 
by hindsight. (1999-215, s. 1.) 

OFFICIAL COMMENT 

This section derives from the 1991 Illinois 
act, 760 ILCS 5/5(a)(2) (1992), which draws 
upon Restatement of Trusts 3d: Prudent Inves- 
tor Rule § 227, comment b, at 11 (1992). Trust- 
ees are not insurers. Not every investment or 

management decision will turn out in the light 
of hindsight to have been successful. Hindsight 
is not the relevant standard. In the language of 
law and economics, the standard is ex ante, not 
ex post. 

§ 36A-169. Delegation of investment and management 
functions. 

(a) A trustee may delegate investment and management functions if it is 
prudent to do so under the circumstances. The trustee shall exercise reason- 
able care, skill, and caution in: 

(1) Selecting an agent; 
(2) Establishing the scope and terms of any delegation, consistent with 

the purposes and terms of the trust; and 
(3) Periodically reviewing the agent’s actions in order to monitor the 

agent’s performance and compliance with the terms of the delegation. 
(b) In performing a delegated function, an agent owes a duty to the trust to 

exercise reasonable care to comply with the terms of the delegation. 
(c) A trustee who complies with the requirements of subsection (a) of this 

section is not liable to the beneficiaries or to the trust for the decisions or 
actions of the agent to whom the function was delegated. 

(d) By accepting the delegation of a trust function from the trustee of a trust 
that is subject to the law of this State, an agent submits to the jurisdiction of 
the courts of this State. (1999-215, s. 1.) 

OFFICIAL COMMENT 

This section of the Act reverses the much- 
criticized rule that forbad trustees to delegate 
investment and management functions. The 
language of this section is derived from Re- 
statement of Trusts 3d: Prudent Investor Rule 
§ 171 (1992), discussed infra, and from the 
1991 Illinois act, 760 ILCS § 5/5.1(b), (c) 

(1992). 

Former law. The former nondelegation rule 
survived into the 1959 Restatement: “The 
trustee is under a duty to the beneficiary not to 
delegate to others the doing of acts which the 
trustee can reasonably be required personally 
to perform.” The rule put a premium on the 
frequently arbitrary task of distinguishing dis- 
cretionary functions that were thought to be 
nondelegable from supposedly ministerial func- 
tions that the trustee was allowed to delegate. 
Restatement of Trusts 2d § 171 (1959). 

The Restatement of Trusts 2d admitted in a 
comment that “There is not a clear-cut line 
dividing the acts which a trustee can properly 

delegate from those which he cannot properly 
delegate.” Instead, the comment directed atten- 
tion to a list of factors that “may be of impor- 
tance: (1) the amount of discretion involved; (2) 
the value and character of the property in- 
volved; (3) whether the property is principal or 
income; (4) the proximity or remoteness of the 
subject matter of the trust; (5) the character of 
the act as one involving professional skill or 
facilities possessed or not possessed by the 
trustee himself.” Restatement of Trusts 2d 
§ 171, comment d (1959). The 1959 Restate- 

ment further said: “A trustee cannot properly 
delegate to another power to select invest- 
ments.” Restatement of Trusts 2d § 171, com- 
ment h (1959). 

For discussion and criticism of the former 
rule see William L. Cary & Craig B. Bright, The 
Delegation of Investment Responsibility for En- 
dowment Funds, 74 Columbia L. Rev. 207 
(1974); John H. Langbein & Richard A. Posner, 
Market Funds and Trust-Investment Law, 1976 
American Bar Foundation Research J. 1, 18-24. 
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The modern trend to favor delegation. The 
trend of subsequent legislation, culminating in 
the Restatement of Trusts 3d: Prudent Investor 
Rule, has been strongly hostile to the 
nondelegation rule. See John H. Langbein, Re- 
versing the Nondelegation Rule of Trust-In- 
vestment Law, 59 Missouri L. Rev. 105 (1994). 

The delegation rule of the Uniform 
Trustee Powers Act. The Uniform Trustee 
Powers Act (1964) effectively abrogates the 
nondelegation rule. It authorizes trustees “to 
employ persons, including attorneys, auditors, 
investment advisors, or agents, even if they are 
associated with the trustee, to advise or assist 
the trustee in the performance of his adminis- 
trative duties; to act without independent in- 
vestigation upon their recommendations; and 
instead of acting personally, to employ one or 
more agents to perform any act of administra- 
tion, whether or not discretionary ....” Uniform 
Trustee Powers Act § 3(24), 7B Uniform Laws 

Ann. 743 (1985). The Act has been enacted in 16 
states, see “Record of Passage of Uniform and 
Model Acts as of September 30, 1993,” 1993-94 
Reference Book of Uniform Law Commission- 
ers (unpaginated, following page 111) (1993). 

UMIFA’s delegation rule. The Uniform Man- 
agement of Institutional Funds Act (1972) 
(UMIFA), authorizes the governing boards of 
eleemosynary institutions, who are trustee-like 
fiduciaries, to delegate investment matters ei- 
ther to a committee of the board or to outside 
investment advisors, investment counsel, man- 
agers, banks, or trust companies. UMIFA § 5, 
7A Uniform Laws Ann. 705 (1985). UMIFA has 
been enacted in 38 states, see “Record of Pas- 
sage of Uniform and Model Acts as of Septem- 
ber 30, 1993,” 1993-94 Reference Book of Uni- 
form Law Commissioners’ (unpaginated, 
following page 111) (1993). 

ERISA’s delegation rule. The Employee Re- 
tirement Income Security Act of 1974, the fed- 
eral statute that prescribes fiduciary standards 
for investing the assets of pension and em- 
ployee benefit plans, allows a pension or em- 
ployee benefit plan to provide that “authority to 
manage, acquire or dispose of assets of the plan 
is delegated to one or more investment manag- 
ers....”. ERISA § 403(a)(2), 29 US.C. 
§ 1103(a)(2). Commentators have explained 
the rationale for ERISA’s encouragement of 
delegation: 

ERISA ... invites the dissolution of unitary 
trusteeship.... ERISA’s fractionation of tra- 
ditional trusteeship reflects the complexity of 
the modern pension trust. Because millions, 
even billions of dollars can be involved, great 
care is required in investing and safekeeping 
plan assets. Administering such plans-com- 
puting and honoring benefit entitlements 
across decades of employment and retire- 
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ment-is also a complex business.... Since, 
however, neither the sponsor nor any other 
single entity has a comparative advantage in 
performing all these functions, the tendency 
has been for pension plans to use a variety of 
specialized providers. A consulting actuary, a 
plan administration firm, or an insurance 
company may oversee the design of a plan 
and arrange for processing benefit claims. 
Investment industry professionals manage 
the portfolio (the largest plans spread their 
pension investments among dozens of money 
management firms). 

John H. Langbein & Bruce A. Wolk, Pension 
and Employee Benefit Law 496 (1990). 

The delegation rule of the 1992 Restate- 
ment. The Restatement of Trusts 3d: Prudent 
Investor Rule (1992) repeals the nondelegation 
rule of Restatement of Trusts 2d § 171 (1959), 

extracted supra, and replaces it with substitute 
text that readsrustee’s decision or action and 
not by hindsight. 

§ 171. Duty with Respect to Delegation. A 
trustee has a duty personally to perform the 
responsibilities of trusteeship except as a 
prudent person might delegate those respon- 
sibilities to others. In deciding whether, to 
whom, and in what manner to delegate fidu- 
ciary authority in the administration of a 
trust, and thereafter in supervising agents, 
the trustee is under a duty to the beneficia- 
ries to exercise fiduciary discretion and to act 
as a prudent person would act in similar 
circumstances. 

Restatement of Trusts 3d: Prudent Investor 
Rule § 171 (1992). The 1992 Restatement inte- 

grates this delegation standard into the pru- 
dent investor rule of section 227, providing that 
“the trustee must ... act with prudence in 
deciding whether and how to delegate to oth- 
ers....” Restatement of Trusts 3d: Prudent In- 
vestor Rule § 227(c) (1992). 

Protecting the beneficiary against unrea- 
sonable delegation. There is an intrinsic ten- 
sion in trust law between granting trustees 
broad powers that facilitate flexible and effi- 
cient trust administration, on the one hand, 
and protecting trust beneficiaries from the mis- 
use of such powers on the other hand. A broad 
set of trustees’ powers, such as those found in 
most lawyer-drafted instruments and exempli- 
fied in the Uniform Trustees’ Powers Act, per- 
mits the trustee to act vigorously and expedi- 
tiously to maximize the interests of the 
beneficiaries in a variety of transactions and 
administrative settings. Trust law relies upon 
the duties of loyalty and prudent administra- 
tion, and upon procedural safeguards such as 
periodic accounting and the availability of judi- 
cial oversight, to prevent the misuse of these 
powers. Delegation, which is a species of 
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trustee power, raises the same tension. If the 
trustee delegates effectively, the beneficiaries 
obtain the advantage of the agent’s specialized 
investment skills or whatever other attributes 
induced the trustee to delegate. But if the 
trustee delegates to a knave or an incompetent, 
the delegation can work harm upon the benefi- 
ciaries. 

Section 9 of the Uniform Prudent Investor 
Act is designed to strike the appropriate bal- 
ance between the advantages and the hazards 
of delegation. Section 9 authorizes delegation 
under the limitations of subsections (a) and (b). 
Section 9(a) imposes duties of care, skill, and 
caution on the trustee in selecting the agent, in 
establishing the terms of the delegation, and in 
reviewing the agent’s compliance. 

The trustee’s duties of care, skill, and caution 
in framing the terms of the delegation should 
protect the beneficiary against overbroad dele- 
gation. For example, a trustee could not pru- 
dently agree to an investment management 
agreement containing an exculpation clause 
that leaves the trust without recourse against 
reckless mismanagement. Leaving one’s bene- 
ficiaries remediless against willful wrongdoing 
is inconsistent with the duty to use care and 
caution in formulating the terms of the delega- 
tion. This sense that it is imprudent to expose 
beneficiaries to broad exculpation clauses un- 
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derlies both federal and state legislation re- 
stricting exculpation clauses, e.g., ERISA 
§ 404(a)(1)(D), 410(a), 29 U.S.C. 
§ 1104(a)(1)(D), 1110(a); New York Est. Powers 

Trusts Law § 11-1.7 (McKinney 1967). 

Although subsection (c) of the Act exonerates 
the trustee from personal responsibility for the 
agent’s conduct when the delegation satisfies 
the standards of subsection 9(a), subsection 
9(b) makes the agent responsible to the trust. 
The beneficiaries of the trust can, therefore, 
rely upon the trustee to enforce the terms of the 
delegation. 

Costs. The duty to minimize costs that is 
articulated in Section 7 of this Act applies to 
delegation as well as to other aspects of fidu- 
ciary investing. In deciding whether to dele- 
gate, the trustee must balance the projected 
benefits against the likely costs. Similarly, in 
deciding how to delegate, the trustee must take 
costs into account. The trustee must be alert to 
protect the beneficiary from “double dipping.” 
If, for example, the trustee’s regular compensa- 
tion schedule presupposes that the trustee will 
conduct the investment management function, 
it should ordinarily follow that the trustee will 
lower its fee when delegating the investment 
function to an outside manager. 

§ 364-170. Effect on charitable remainder trusts. 

Nothing in this Article shall prevent the application of Article 4A of this 
Chapter to “charitable remainder trusts” as defined in G.S. 36A-59.3(1). 
(1999-215, s. 1.) 

§ 36A-171. Application to existing trusts. 

This Article applies to trusts existing on and created after its effective date. 
As applied to trusts existing on its effective date, this Article governs only 
actions or omissions occurring after that date. (1999-215, s. 1.) 

§ 36A-172. Short title. 

This Article may be cited as the “North Carolina Uniform Prudent Investor 
Act.” (1999-215, s. 1.) 

§ 36A-173. Severability. 

If any provision of this Article or its application to any person or circum- 
stance is held invalid, the invalidity does not affect other provisions or 
applications of this Article which can be given effect without the invalid 
provision or application, and to this end the provisions of this Article are 
severable. (1999-215, s. 1.) 

§§ 36A-174 through 36A-178: Reserved for future codification pur- 
poses. 
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Uniform Management of Institutional Funds Act. 

Sec. 
36B-1. Definitions. 
36B-2. Appropriation of appreciation. 
36B-3. Rule of construction. 
36B-4. Investment authority. 
36B-5. Delegation of investment management. 
36B-6. Standard of conduct. 

Sec. 
36B-7. Release of restrictions on use or invest- 

ment. 

36B-8. Conflict with other law. 
36B-9. Uniformity of application and construc- 

tion. 

36B-10. Short title. 

COMMENTARY 

This commentary contains the official com- 
ments of the National Conference of Commis- 
sioners on Uniform State Laws, the comments 
of the General Statutes Commission, and re- 
flects amendments made during legislative con- 

§ 36B-1. Definitions. 

sideration of the Uniform Management of In- 
stitutional Funds Act. Neither the General 
Statutes Commission nor any legislative official 
has reviewed and approved this commentary on 
a line-by-line basis. 

As used in this Chapter, the following terms have the meanings specified: 
(1) “Institution” means an incorporated or unincorporated organization 

organized and operated exclusively for educational, religious, chari- 
table, or other eleemosynary purposes, or a governmental organiza- 
tion to the extent that it holds funds exclusively for any of these 
purposes; 

(2) “Institutional fund” means a fund held by an institution for its 
exclusive use, benefit, or purposes, but does not include (i) a fund held 
for an institution by a trustee that is not an institution, unless the 
fund is held exclusively for the benefit of either a community founda- 
tion or community trust, deemed to be “publicly supported” under the 
Code, as defined in G.S. 105-134.1(/), and held by: 
a. A bank; 
b. A trust company; or 
c. Another fiduciary 
that is a trustee of the community foundation or community trust or 
(ii) a fund in which a beneficiary that is not an institution has an 
interest, other than possible rights that could arise upon violation or 
failure of the purposes of the fund or (iii) funds other than endowment 
funds held by a governmental organization; 

(3) “Endowment fund” means an institutional fund, or any part thereof, 
not wholly expendable by the institution on a current basis under the 
terms of the applicable gift instrument; 

(4) “Governing board” means the body responsible for the management of 
an institution or of an institutional fund; 

(5) “Historic dollar value” means the aggregate fair value in dollars of (i) 
an endowment fund at the time it became an endowment fund, (11) 
each subsequent donation to the fund at the time it is made, and (iii) 
each accumulation made pursuant to a direction in the applicable gift 
instrument at the time the accumulation is added to the fund. The 
determination of historic dollar value made in good faith by the 
institution is conclusive. 

(6) “Gift instrument” means a will, deed, trust, grant, conveyance, agree- 
ment, memorandum, writing, or other governing document (including 
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the terms of any institutional solicitations from which an institutional 
fund resulted) under which property is transferred to or held by an 
institution as an institutional fund. (1985, c. 98, s. 1; 1991, c. 39, s. 1.) 

COMMENTARY 

This section is identical to Section 1 of the 
Uniform Management of Institutional Funds 
Act except that § 36B-1(2)(iii) was added by 

the General Statutes Commission to limit the 
application of the Act to governmental funds 
that are endowment funds and, thus, eliminate 
from the scope of the Act any regulation of the 
management or investment of funds that are 
not derived from a charitable gift that is not 
completely expendable. 

The Official Comment of the National Con- 
ference of Commissioners on Uniform State 
Laws states: 

“(Subdivision (1)] The Uniform Act applies 
generally to colleges, universities, hospitals, 
religious organizations and other institutions 
of an eleemosynary nature. It applies to a 
governmental organization to the extent that 
the organization holds funds for the listed pur- 
poses, e.g., a public school which has an endow- 
ment fund. 
A non-governmental institution which is not 

‘charitable’ in the classic sense is not within the 
Act, even though it may hold funds for such 
purpose. If the fund is separate and distinct 
from the noncharitable organization, the fund 
itself may be an institution to which the Act 
applies. 

[Subdivision (2)] An institutional fund is any 
fund held by an institution which it may invest 
for a long or short term. Excluded from the Act 
is any fund held by a trustee which is not an 
institution as defined in this Act, e.g., a bank or 
trust company, for the benefit of an institution 
even though the institution is the sole benefi- 
ciary. 
A fund held by an institution for the benefit of 

any noninstitutional beneficiary is also ex- 
cluded. The exclusion would apply to any fund 
with an individual beneficiary such as an an- 
nuity trust or a unitrust. When the interest of a 
noninstitutional beneficiary is terminated, the 
fund may then become an institutional fund. 

The ‘use, benefit, or purposes’ of an institu- 
tion broadly encompasses all of the activities 
permitted by its charter or other source of 
authority. A fund to provide scholarships for 
students or medical care for indigent patients is 
held by the school or hospital for the institu- 
tion’s purposes. Such a fund is not deemed to be 
held for the benefit of a particular student or 
patient as distinct from the use, benefit, or 
purposes of the institution, nor does the stu- 
dent or patient have an interest in the fund as 
a ‘beneficiary which is not an institution.’ 

The particular recipient of the aid of a char- 

itable organization is not a ‘beneficiary’ in the 
sense of a beneficiary of a private trust; only the 
Attorney General or similar public authority 
may enforce a charitable trust. 4 Scott, Law of 
Trusts § 348 pp. 2768-9 (3d ed. 1967); Bogert, 
The Law of Trusts and Trustees § 411-15 pp. 

317-348 (2d ed. 1962). 
[Subdivision (3)] An endowment fund is an 

institutional fund, or any part thereof, which is" 
held in perpetuity or for a term and which is not 
wholly expendable by the institution. Implicit 
in the definition is the continued maintenance 
of all or a specified portion of the original gift. 
‘Endowment fund’ is specially defined because 
it is subject to the appropriation rules of Sec- 
tion 2. 
A restriction on use that makes a fund an 

endowment fund arises only from the applica- 
ble gift instrument. If a governing board has 
the power to spend all of a fund but, in its 
discretion, decides to invest the fund and spend 
only the yield or appreciation therefrom, the 
fund does not become an endowment fund un- 
der this definition, but it may be described as a 
‘quasi-endowment fund’ or ‘fund functioning as 
endowment.’ 
A fund which is not an institutional fund 

originally and therefore not an endowment 
fund may become an endowment fund at a later 
time. For example, a fund given to an institu- 
tion to pay the grantor’s widow a life income, 
with the remainder to the institution, would 
become an institutional fund on the widow’s 
death, and, if the fund were not then wholly 
expendable, it would become an endowment 
fund at that time. 

If a gift instrument provided that the insti- 
tution could use the income from the fund for 
ten years and thereafter spend the entire prin- 
cipal, the fund would be an endowment fund for 
the ten-year period and would cease to be an 
endowment fund at the time it became wholly 
expendable. 

[Subdivision (4)] The definition is meant to 
designate the policy making or management 
group which has the responsibility for the af- 
fairs of the institution or the fund. 

[Subdivision (5)] ‘Historic dollar value’ is sim- 
ply the value of the fund expressed in dollars at 
the time of the original contribution to the fund 
plus the dollar value of any subsequent gifts to 
the fund. Accounting entries recording realiza- 
tion of gains or losses to the fund have no effect 
upon historic dollar value. No increase or de- 
crease in historic dollar value of the fund re- 
sults from the sale of an asset held by the fund 
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and the reinvestment of the proceeds in an- 
other asset. 

If the gift instrument directs accumulation, 
the historic dollar value will increase with each 
accumulation. For example, if a donor gives an 
institution $300,000 and directs that the fund 
is to be accumulated until its value reaches 
$500,000, the historic dollar value will be the 
aggregate value of $500,000 at the time the 
fund becomes available for use by the institu- 
tion. 

If under the terms of the gift instrument a 

Editor’s Note. — Session Laws 1985, c. 98, 
s. 2, provided: “The Revisor of Statutes shall 
cause the commentary to each section of Chap- 
ter 36B to be printed in the General Statutes. 
The commentary shall contain the comments of 
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portion of an endowment fund, after passage of 
time or upon the happening of some event, 
becomes currently wholly expendable, such 
portion should be treated as a separate fund 
and the historic dollar value of the remaining 
endowment fund should be reduced proportion- 
ately. 

[Subdivision (6)] A gift instrument estab- 
lishes the terms of the gift. It may be a writing 
of any form, or it may result from the institu- 
tion’s solicitation activities, or the bylaws, or 
other rules of an existing fund.” 

the National Conference of Commissioners on 
Uniform State Laws, the comments of the Gen- 
eral Statutes Commission, and shall reflect 
amendments made during legislative consider- 
ation of this act.” 

§ 36B-2. Appropriation of appreciation. 

The governing board may appropriate for expenditure for the uses and 
purposes for which an endowment fund is established so much of the net 
appreciation, realized and unrealized, in the fair value of the assets of an 
endowment fund over the historic dollar value of the fund as is prudent under 
the standard established by G.S. 36B-6. This section does not limit the 
authority of the governing board to expend funds as permitted under other law, 
the terms of the applicable gift instrument, or the charter of the institution. 
(1985, c. 98, s. 1.) 

COMMENTARY 

This section is identical to Section 2 of the 
Uniform Management of Institutional Funds 
Act. 

The Official Comment of the National Con- 
ference of Commissioners on Uniform State 
Laws states: 

“This section authorizes a governing board to 
expend for the purposes of the fund the increase 
in value of an endowment fund over the fund’s 
historic dollar value, within the limitations of 
Section 6 [G.S. 36B-6] which establishes a stan- 

dard of business care and prudence. 
The section does not apply to funds which are 

wholly expendable by the institution such as 
so-called ‘quasi-endowment funds’ or ‘funds 
functioning as endowment, nor does the section 
limit or reduce any spending power granted by 
a gift instrument or otherwise held by the 
institution. 

Unrealized gains and losses must be com- 
bined with realized gains and losses to insure 
that the historic dollar value is not impaired.” 

§ 36B-3. Rule of construction. 

G.S. 36B-2 does not apply if the applicable gift instrument indicates the 
donor’s intention that net appreciation shall not be expended. A restriction 
upon the expenditure of net appreciation may not be implied from a designa- 
tion of a gift as an endowment, or from a direction or authorization in the 
applicable gift instrument to use only “income,” “interest,” “dividends,” or 
“rents, issues or profits,” or “to preserve the principal intact,” or a direction 
which contains other words of similar import. This rule of construction applies 
to gift instruments executed or in effect before or after July 1, 1985. (1985, c. 
98, s. 1.) 
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COMMENTARY 

This section is identical to Section 3 of the 
Uniform Management of Institutional Funds 
Act. 

The Official Comment of the National Con- 
ference of Commissioners on Uniform State 
Laws states: 

“If a gift instrument expresses or otherwise 
indicates the donor’s intention that the govern- 
ing board may not appropriate the appreciation 
in the value of the fund, his wishes will govern. 

The rule of construction of this section is 
based upon the assumption that a grantor who 
makes an outright gift to an educational, reli- 
gious, charitable or other eleemosynary institu- 
tion seldom makes a full statement of his in- 
tentions and that his unstated intention is 
usually quite different from the intention of a 
grantor who makes a gift to a trust for private 
beneficiaries. The assumption is that the 
grantor of a gift to an institution: (1) means to 
devote to the institution any return or benefit 
that the institution can obtain from the gift, (2) 
acknowledges the responsibility of the institu- 
tional management to determine the prudent 
use of the return or benefit over time and (3) 

usually regards the ‘amount’ of the gift as the 
dollars given or the dollar value of the property 
transferred to the institution at the time of the 
gift. Thus, in the case of a gift instrument 
which states no clear intention or merely ech- 
oes the rubrics of a private trust, the statutory 
rule of interpretation should apply. 

Some advisers to institutions, aware of the 
body of private trust law, have interpreted 
references to ‘income’ or ‘principal’ in a gift 
instrument to evidence a grantor’s intent that 
the private trust rules developed to insure 
equity between an income beneficiary and a. 
remainderman should be applied to an outright 
gift to an institutional donee. Neither the facts 
of donor’s intentions nor the law of trusts 
support such an interpretation of the meaning 
of gift instruments where an institution is the 
sole beneficiary. 

This section does not purport to change ex- 
isting law or rights; it simply codifies a rule of 
construction or interpretation or administra- 
tion by articulating the presumed intent of a 
donor in the absence of a statement of the 
donor’s actual intent.” 

§ 36B-4. Investment authority. 

In addition to an investment otherwise authorized by law or by the 
applicable gift instrument, and without restriction to investments a fiduciary 
may make, the governing board, subject to any specific limitations set forth in 
the applicable gift instrument or in the applicable law other than law relating 
to investments by a fiduciary, may, subject to § 36B-6: 

(1) Invest and reinvest an institutional fund in any real or personal 
property deemed advisable by the governing board, whether or not it 
produces a current return, including mortgages, stocks, bonds, deben- 
tures, and other securities of profit or nonprofit corporations, shares 
in or obligations of associations, partnerships, or secured obligation of 
individuals, and obligations of any government or subdivision or 
instrumentality thereof; 

(2) Retain property contributed by a donor to an institutional fund for as 
long as the governing board deems advisable; 

(3) Include all or any part of an institutional fund in any pooled or 
common fund maintained by the institution; and 

(4) Invest all or any part of an institutional fund in any other pooled or 
common fund available for investment, including shares or interests 
in regulated investment companies, mutual funds, common trust 
funds, investment partnerships, real estate investment trusts, or 
similar organizations in which funds are commingled and investment 
determinations are made by persons other than the governing board. 
(LU SOR Ga 95st ly 

COMMENTARY 

This section is identical to Section 4 of the 
Uniform Management of Institutional Funds 
Act except that the General Statutes Commis- 

sion added the words “subject to G.S. 36B-6” at 
the end of the introductory paragraph to elim- 
inate any question that the section might be 
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construed to abrogate liability. 

The General Assembly amended this section 
by adding the words “secured obligation of” 
before the word “individuals” in subdivision (1). 
The amendment limits the obligations of indi- 
viduals in which the governing board may in- 
vest to secured obligations. 

The Official Comment of the National Con- 
ference of Commissioners on Uniform State 
Laws states: 

“Institutional investment managers suggest 
that a general grant of investment powers will 
clarify the authority of a governing board to 
select investments. Subsection (1) provides 
broad powers of investment and states that a 
governing board is not restricted to invest- 
ments authorized to trustees. 

Two other matters of investment policy have 

CH. 36B. MANAGEMENT OF INSTITUTIONAL FUNDS §36B-6 

been troublesome to boards because of the 
absence of specific authority. Subsections (2) 
and (3) provide authority to hold property given 
by a donor even though it may not be the best 
investment (ordinarily in the hope of obtaining 
additional contributions) and to invest in com- 
mon or pooled investment funds such as the 
Common Fund for Non-Profit Organizations. 
See 4 Scott, Law of Trusts § 389 pp. 2997-3000 
(3d ed. 1967). 

The absence of specific reference to invest- 
ment for return by an institution in its own 
facilities does not limit the power of a governing 
board to make such investments under the 
general clause of Section 4(1), or other law or 
the gift instrument. 

Section 6 [G.S. 36B-6] establishes the stan- 
dard of care and prudence under which the 
investment authority is exercised.” 

§ 36B-5. Delegation of investment management. 

Except as otherwise provided by the applicable gift instrument or by 
applicable law relating to governmental institutions or funds, the governing 
board may: 

(1) Delegate to its committees, officers or employees of the institution or 
the fund, or agents, including investment counsel, the authority to act 
in place of the board in investment and reinvestment of institutional 
funds; 

(2) Contract with independent investment advisors, investment counsel 
or managers, banks, or trust companies, so to act; and 

(3) Authorize the payment of reasonable compensation for investment 
advisory or management services. (1985, c. 98, s. 1.) 

COMMENTARY 

This section is identical to Section 5 of the 
Uniform Management of Institutional Funds 
Act except that the General Assembly added 
the word “reasonable” before the word “compen- 
sation” in subdivision (3). The amendment lim- 
its the payment of compensation by the govern- 
ing board for investment advisory or 
management services to reasonable compensa- 
tion. | 

The Official Comment of the National Con- 
ference of Commissioners on Uniform State 
Laws states: 

“Questions have arisen about the power of a 
governing board to delegate investment deci- 

sions. In the absence of authority, some boards 
have tried to follow the nondelegation princi- 
ples applicable to trustees. Governing boards 
do, in fact, delegate investment authority, 
sometimes with rather cumbersome procedures 
to produce a record of apparent decisions by the 
boards. 

This section clarifies the authority to dele- 
gate investment management and to purchase 
investment advisory and management services. 
Responsibility for investment policy and selec- 
tion of competent agents remains with the 
board under the Section 6 standard of business 
care and prudence.” 

§ 36B-6. Standard of conduct. 

In the administration of the powers to appropriate net appreciation, to make 
and retain investments, and to delegate investment management of institu- 
tional funds, members of a governing board shall exercise ordinary business 
care and prudence under the facts and circumstances prevailing at the time of 
the action or decision. In so doing they shall consider long- and short-term 
needs of the institution in carrying out its educational, religious, charitable, or 
other eleemosynary purposes, its present and anticipated financial require- 
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ments, expected total return on its investments, price level trends, and general 
economic conditions. (1985, c. 98, s. 1.) 

COMMENTARY 

This section is identical to Section 6 of the 
Uniform Management of Institutional Funds 
Act except that the General Assembly added 
the word “net” before the word “appreciation” in 
the first sentence of the section. The amend- 
ment changes the reference to appropriation of 
appreciation to appropriation of net apprecia- 
tion in the statement of the required standard 
of conduct. 

The Official Comment of the National Con- 
ference of Commissioners on Uniform State 
Laws states: 

“The section establishes a standard of care 
and prudence for a member of a governing 
board. The standard is generally comparable to 
that of a director of a business corporation 
rather than that of a private trustee, but it is 
cast in terms of the duties and responsibilities 
of a manager of a nonprofit institution. 

Officers of a corporation owe a duty of care 
and loyalty to the corporation, and the more 
intimate the knowledge of the affairs of the 
corporation the higher the standard of care. 
Directors are obligated to act in the utmost 
good faith and to exercise ordinary business 
care and prudence in all matters affecting the 
management of the corporation. This is a 
proper standard for the managers of a nonprofit 
institution, whether or not it is incorporated. 

The standard of Section 6 was derived in part 
from Proposed Treasury Regulations 
§ 53.4944-1(a)(2) dealing with the investment 
responsibility of managers of private founda- 
tions. 

The standard requires a member of a govern- 
ing board to weigh the needs of today against 
those of the future.” 

§ 36B-7. Release of restrictions on use or investment. 

(a) With the written consent of the donor, the governing board may release, 
in whole or in part, a restriction imposed by the applicable gift instrument on 
the use or investment of an institutional fund. 

(b) If written consent of the donor cannot be obtained by reason of his death, 
disability, unavailability, or impossibility of identification, the governing board 
may apply in the name of the institution to the Superior Court for release of a 
restriction imposed by the applicable gift instrument on the use or investment 
of an institutional fund. The Attorney General shall be notified of the 
application and shall be given an opportunity to be heard. If the court finds 
that the restriction is obsolete, inappropriate, or impracticable, it may by order 
release the restriction in whole or in part. A release under this subsection may 
not change an endowment fund to a fund that is not an endowment fund. 

(c) Arelease under this section may not allow a fund to be used for purposes 
other than the educational, religious, charitable, or other eleemosynary 
purposes of the institution affected. 

(d) This section does not limit the application of G.S. 36A-53 or of the 
doctrine of cy pres. (1985, c. 98, s. 1.) 

COMMENTARY 

This section is identical to Section 7 of the 
Uniform Management of Institutional Funds 
Act except that the General Statutes Commis- 
sion added the words “of G.S. 36A-53 or” in 
subsection (d) to make it clear that the Act does 
not purport to limit the application of the 
Charitable Trusts Administration Act. 

The Official Comment of the National Con- 
ference of Commissioners on Uniform State 
Laws states: 

“One of the difficulty problems of fund man- 
agement involves gifts restricted to uses which 
cannot be feasibly administered or to invest- 

ments which are no longer available or produc- 
tive. There should be an expeditious way to 
make necessary adjustments when the restric- 
tions no longer serve the original purpose. Cy 
pres has not been a satisfactory answer and is 
reluctantly applied in some states. See Restate- 
ment of Trusts (2d), § 381, 399; 4 Scott, Law of 
Trusts § 399 p. 3084, § 399.4 pp. 3119 et seq. 
(8d ed. 1967). 

This section permits a release of limitations 
that imperil efficient administration of a fund 
or prevent sound investment management if 
the governing board can secure the approval of 
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the donor or the appropriate court. 
Although the donor has no property interest 

in a fund after the gift, nonetheless if it is the 
donor’s limitation that controls the governing 
board and he or she agrees that the restriction 
need not apply, the board should be free of the 
burden. See Restatement of Trusts (2d) § 367. 
Scott suggests that in minor matters, the con- 
sent of the settlor may be effective to remove 
restrictions upon the trustees in the adminis- 
tration of a charitable trust. 4 Scott, § 367.3 p. 

2846 (3d ed. 1967). 
If the donor is unable to consent or cannot be 

identified, the appropriate court may upon ap- 
plication of a governing board release a limita- 
tion which is shown to be obsolete, inappropri- 
ate or impracticable. 

This section authorizes only a release of a 
limitation. Thus, if a fund were established to 
provide scholarships for students named 
Brown from Brown County, Iowa, a donor 
might acquiesce in a reduction of the limitation 
to enable the institution to offer scholarships to 
students from Brown County who are not 
named Brown, or to students from other coun- 
ties in Iowa or to students from other states, or 
he could acquiesce in the release of the restric- 
tion to scholarships so that the fund could be 
used for the general educational purposes of 
the school. 

Subsection (d) makes it clear that the Act 
does not purport to limit the established doc- 
trine of cy pres. A liberalization of, addition to, 
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or substitute for cy pres is not without respect- 
able support. Professor Kenneth Karst in ‘The 
Efficiency of the Charitable Dollar: An Unfilled 
State Responsibility, 73 Harv. L. Rev. 433 
(1960) suggested that the doctrine of cy pres be 
expanded to permit the courts to redirect char- 
itable grants if the purpose had become ‘obso- 
lete, or useless, or prejudicial to the public 
welfare, or are insignificant in comparison with 
the magnitude of the endowment ...’ quoting 
from the Nathan Report (of the British Com- 
mittee on the Law and Practice Relating to 
Charitable Trusts, Cmd. 8710, 1952) quoting 
the Scotland Education Act 1946, 9-10 Geo. 6, 
ch. 72 § 119(b). The Uniform Act provision is 

far less broad; it applies only to the release of 
restrictions on the gift under limited circum- 
stances. 
New England courts apply a rather strict 

doctrine of separation of powers to deny legis- 
lative encroachment on judicial cy pres. The Act 
is compatible with the New England cases 
because the final decision is in the courts. See 
City of Hartford v. Larrabee Fund Association, 
161 Conn. 312, 288 A. 2d 71 (1971); Opinion of 
Justices, 101 N. H. 531, 133 A. 2d 792 (1957). 

No federal tax problems for the donor are 
anticipated by permitting release of a restric- 
tion. The donor has no right to enforce the 
restriction, no interest in the fund and no 
power to change the eleemosynary beneficiary 
of the fund. He may only acquiesce in a lessen- 
ing of a restriction already in effect.” 

§ 36B-8. Conflict with other law. 

To the extent that the provisions of this Chapter are inconsistent with the 
provisions of either Chapter 36A or Chapter 55A, the provisions of this Chapter 
shall control. The provisions of this Chapter shall not apply to the University 
of North Carolina. (1985, c. 98, s. 1.) 

COMMENTARY 

This section was added by the General Stat- 
utes Commission to establish that the Uniform 
Management of Institutional Funds Act con- 
trols in situations where either Chapter 36A, 
Trusts and Trustees, or Chapter 55A, Nonprofit 

Corporation Act, overlaps with its provisions. 
This section also provides that the Act does not 
apply to The University of North Carolina be- 
cause the endowment fund of the University is 
governed by the provisions of G.S. 116-36. 

§ 36B-9. Uniformity of application and construction. 

This Chapter shall be so applied and construed as to effectuate its general 
purpose to make uniform the law with respect to the subject of this Chapter 
among those states which enact it. (1985, c. 98, s. 1.) 

COMMENTARY 

This section is identical to Section 9 of the 
Uniform Management of Institutional Funds 
Act. 
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§ 36B-10. Short title. 

This Chapter may be cited as the “Uniform Management of Institutional 
Funds Act.” (1985, c. 98, s. 1.) 

COMMENTARY 

This section is identical to Section 10 of the 
Uniform Management of Institutional Funds 
Act. 
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Chapter 37. 

Allocation of Principal and Income. 

Article 1. Article 2. 

Uniform Principal and Income Act. Principal and Income Act of 1973. 

Sec. Sec. 
37-1 through 37-15. [Repealed.] 37-16 through 37-40. [Repealed.] 

ARTICLE 1. 

Uniform Principal and Income Act. 

§§ 37-1 through 37-15: Repealed by Session Laws 1973, c. 729, s. 3. 

ARTICLE 2. 

Principal and Income Act of 1973. 

§§ 37-16 through 37-40: Repealed by Session Laws 2003-232, s. 1, 
effective January 1, 2004, and applicable to every trust or 
decedent’s estate existing on that date or coming into existence 
after that date, except as otherwise expressly provided in the 
will or terms of the trust or in provisions of Chapter 37A of the 
General Statutes. 

Cross References. — For similar provi- 
sions, see the Uniform Principal and Income 
Act at G.S. 37A-1-101 et seq. 
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Chapter 37A. 

Uniform Principal and Income Act. 

Article 1. 

Definitions and Fiduciary Duties; 
Conversion to Unitrust; Judicial Control 

of Discretionary Power. 

Part 1. Definitions. 

Sec. 
37A-1-101. Short title. 
37A-1-102. Definitions. 
87A-1-103. Fiduciary duties; general princi- 

ples. 
37A-1-104. Trustee’s power to adjust. 

Part 2. Conversion to Unitrust. 

37A-1-104.1. Definitions. 
37A-1-104.2. Conversion in trustee’s discretion 

without court approval. 
37A-1-104.3. Conversion with court approval. 
37A-1-104.4. Determination of unitrust 

amount. 

37A-1-104.5. Matters in trustee’s discretion. 
37A-1-104.6. No effect on principal distribu- 

tions. 

37A-1-104.7. Marital deduction trusts. 
37A-1-104.8. No liability on part of trustee or 

disinterested person acting in 
good faith. 

37A-1-104.9. Applicability. 

Part 3. Judicial Control of Discretionary 
Power. 

37A-1-105. Judicial control of discretionary 
power. 

Article 2. 

Decedent’s Estate or Terminating Income 
Interest. 

37A-2-201. Determination and distribution of 
net income. 

37A-2-202. Distribution to residuary and re- 
mainder beneficiaries. 

Article 3. 

Apportionment at Beginning and End of 
Income Interest. 

37A-3-301. When right to income begins and 
ends. 

37A-3-302. Apportionment of receipts and dis- 
bursements when decedent dies or 
income interest begins. 

37A-3-303. Apportionment when income inter- 
est ends. 

Article 4. 

Allocation of Receipts During 
Administration of Trust. 

Part 1. Receipts From Entities. 

Sec. 
37A-4-401. Character of receipts. 

37A-4-402. Distribution from trust or estate. 

37A-4-403. Business and other activities con- 

ducted by trustee. 

Part 2. Receipts Not Normally Apportioned. 

37A-4-404. Principal receipts. 

37A-4-405. Rental property. 

37A-4-406. Obligation to pay money. 

37A-4-407. Insurance policies and similar con- 

Part 3. 

37A-4-408. 

37A-4-409. 

37A-4-410. 

37A-4-411. 

37A-4-412. 

37A-4-413. 

37A-4-414. 

37A-4-415. 

tracts. 

Receipts Normally Apportioned. 

Insubstantial allocations not re- 
quired. 

Deferred compensation, annuities, 
and similar payments. 

Liquidating asset. 
Minerals, water, and other natural 

resources. 

Timber. 

Property not productive of income. 

Derivatives and options. 

Asset-backed securities. 

Article 5. 

Allocation of Disbursements During 
Administration of Trust. 

37A-5-501. 

37A-5-502. 

37A-5-503. 

37A-5-504. 

37A-5-505. 

37A-5-506. 

Disbursements from income. 

Disbursements from principal. 

Transfers from income to principal 
for depreciation. 

Transfers from income to reim- 

burse principal. 

Income taxes. 

Adjustments between principal 
and income because of taxes. 

Article 6. 

Miscellaneous Provisions. 

37A-6-601. 

37A-6-602. 

315 

Uniformity of application and con- 
struction. 

Severability clause. 
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Editor’s Note. — Session Laws 2003-232, s. 
7, provides: “The Revisor of Statutes shall 
cause to be printed with this act all relevant 
portions of the official comments to the Uniform 
Principal and Income Act of 1997 and all ex- 
planatory comments of the drafters of this act, 
as the Revisor considers appropriate.” 

CH. 387A. UNIFORM PRINCIPAL AND INCOME ACT §37A-1-102 

Official Comments, copyright 2003, are re- 
printed in Articles 1 to 6 with the permission of 
the National Conference of Commissioners on 
Uniform State Laws. It is believed that the 
Official Comments will prove of value to the 
practitioner in understanding and applying the 
text of this Chapter. 

ARTICLE 1. 

Definitions and Fiduciary Duties; Conversion to Unitrust; 

Judicial Control of Discretionary Power. 

Part 1. Definitions. 

§ 37A-1-101. Short title. 

This Chapter may be cited as the Uniform Principal and Income Act. 
(2003-232, s. 2.) 

Editor’s Note. — Session Laws 2003-232, s. 
8, made this Chapter effective January 1, 2004, 

and applicable to every trust or decedent’s 
estate existing on that date or coming into 

§ 37A-1-102. Definitions. 

existence after that date, except as otherwise 
expressly provided in the will or terms of the 
trust or in the provisions of Chapter 37A of the 
General Statutes, as enacted in this act. 

The following definitions apply in this Chapter: 
(1) “Accounting period” means a calendar year unless another 12-month 

period is selected by a fiduciary. The term includes a portion of a 
calendar year or other 12-month period that begins when an income 
interest begins or ends when an income interest ends. 

(2) “Beneficiary” includes, in the case of a decedent’s estate, an heir, 
legatee, and devisee and, in the case of a trust, an income beneficiary 
and a remainder beneficiary. 

(3) “Fiduciary” means a personal representative or a trustee. The term 
includes an executor, administrator, successor personal representa- 
tive, special administrator, and a person performing substantially the 
same function. 

(4) “Income” means money or property that a fiduciary receives as current 
return from a principal asset. The term includes a portion of receipts 
from a sale, exchange, or liquidation of a principal asset, to the extent 
provided in Article 4 of this Chapter. 

(5) “Income beneficiary” means a person to whom net income of a trust is 
or may be payable. 

(6) “Income interest” means the right of an income beneficiary to receive 
all or part of net income, whether the terms of the trust require it to 
be distributed or authorize it to be distributed in the trustee’s 
discretion. 

(7) “Mandatory income interest” means the right of an income beneficiary 
to receive net income that the terms of the trust require the fiduciary 
to distribute. 

(8) “Net income” means the total receipts allocated to income during an 
accounting period minus the disbursements made from income during 
the period, plus or minus transfers under this Chapter to or from 
income during the period. 
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(9) “Person” means an individual, corporation, business trust, estate, 

trust, partnership, limited liability company, association, joint ven- 

ture, or government; governmental subdivision, agency, or instrumen- 

tality; public corporation, or any other legal or commercial entity. 

(10) “Principal” means property held in trust for distribution to a remain- 
der beneficiary when the trust terminates. 

(11) “Remainder beneficiary” means a person entitled to receive principal 

when an income interest ends. 

(12) “Terms of a trust” means the manifestation of the intent of a settlor 

or decedent with respect to the trust, expressed in a manner that 

admits of its proof in a judicial proceeding, whether by written or 

spoken words or by conduct. 
(13) “Trustee” includes an original, additional, or successor trustee, 

whether or not appointed or confirmed by a court. (2003-232, s. 2.) 

OFFICIAL COMMENT 

“Income beneficiary.” The definitions of 
income beneficiary (Section 102(5)) and income 

_ interest (Section 102(6)) cover both mandatory 
and discretionary beneficiaries and interests. 
There are no definitions for “discretionary in- 
come beneficiary” or “discretionary income in- 
terest” because those terms are not used in the 

Act. 
Inventory value. There is no definition for 

inventory value in this Act because the provi- 
sions in which that term was used in the 1962 
Act have either been eliminated (in the case of 
the underproductive property provision) or 
changed in a way that eliminates the need for 
the term (in the case of bonds and other money 
obligations, property subject to depletion, and 
the method for determining entitlement to in- 

come distributed from a probate estate). 

“Net income.” The reference to “transfers 
under this Act to or from income” means trans- 
fers made under Sections 104(a), 412(b), 502(b), 

503(b), 504(a), and 506. 
“Terms of a trust.” This term was chosen in 

preference to “terms of the trust instrument” 
(the phrase used in the 1962 Act) to make it 
clear that the Act applies to oral trusts as well 
as those whose terms are expressed in written 
documents. The definition is based on the Re- 
statement (Second) of Trusts § 4 (1959) and the 

Restatement (Third) of Trusts § 4 (Tent. Draft 

No. 1, 1996). Constructional preferences or 
rules would also apply, if necessary, to deter- 
mine the terms of the trust. 

§ 37A-1-103. Fiduciary duties; general principles. 

(a) In allocating receipts and disbursements to or between principal and 

income, and with respect to any matter within the scope of Articles 2 and 3 of 

this Chapter, a fiduciary: 
(1) Shall administer a trust or estate in accordance with the terms of the 

trust or the will, even if there is a different provision in this Chapter; 

(2) May administer a trust or estate by the exercise of a discretionary 

power of administration given to the fiduciary by the terms of the 

trust or the will, even if the exercise of the power produces a result 

different from a result required or permitted by this Chapter; 

(3) Shall administer a trust or estate in accordance with this Chapter if 

the terms of the trust or the will do not contain a different provision 

or do not give the fiduciary a discretionary power of administration; 

and 
(4) Shall add a receipt or charge a disbursement to principal to the extent 

that the terms of the trust and this Chapter do not provide a rule for 

allocating the receipt or disbursement to or between principal and 

income. 

(b) In exercising the power to adjust under G.S. 37A-1-104(a), any discre- 

tionary power in connection with the conversion or administration of a 

unitrust under Part 2 of this Article, or a discretionary power of administration 

regarding a matter within the scope of this Chapter, whether granted by the 
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terms of a trust, a will, or this Chapter, a fiduciary shall administer a trust or 
estate impartially, based on what is fair and reasonable to all of the beneficia- 
ries, except to the extent that the terms of the trust or the will clearly manifest 
an intention that the fiduciary shall or may favor one or more of the 
beneficiaries. A determination in accordance with this Chapter is presumed to 
be fair and reasonable to all of the beneficiaries. 

(c) The exercise of powers of allocation of receipts and expenditures con- 
tained or incorporated by reference to G.S. 32-27(29) in wills dated prior to 
January 1, 2004, shall continue to be valid. (2003-232, s. 2.) 

OFFICIAL COMMENT 

Prior Act. The rule in Section 2(a) of the 
1962 Act is restated in Section 103(a), without 
changing its substance, to emphasize that the 
Act contains only default rules and that provi- 
sions in the terms of the trust are paramount. 
However, Section 2(a) of the 1962 Act applies 
only to the allocation of receipts and disburse- 
ments to or between principal and income. In 
this Act, the first sentence of Section 103(a) 

states that it also applies to matters within the 
scope of Articles 2 and 3. Section 103(a)(2) 
incorporates the rule in Section 2(b) of the 1962 
Act that a discretionary allocation made by the 
trustee that is contrary to a rule in the Act 
should not give rise to an inference of impru- 
dence or partiality by the trustee. 

The Act deletes the language that appears at 
the end of 1962 Act Section 2(a)(3) — “and in 
view of the manner in which men of ordinary 
prudence, discretion and judgment would act in 
the management of their affairs” — because 
persons of ordinary prudence, discretion and 
judgment, acting in the management of their 
own affairs do not normally think in terms of 
the interests of successive beneficiaries. If there 
is an analogy to an individual’s decision-mak- 
ing process, it is probably the individual’s deci- 
sion to spend or to save, but this is not a useful 
guideline for trust administration. No case has 
been found in which a court has relied on the 
“prudent man” rule of the 1962 Act. 
Fiduciary discretion. The general rule is 

that if a discretionary power is conferred upon 
a trustee, the exercise of that power is not 
subject to control by a court except to prevent 
an abuse of discretion. Restatement (Second) of 
Trusts § 187. The situations in which a court 
will control the exercise of a trustee’s discretion 
are discussed in the comments to § 187. See 
also id. § 233 Comment p . 

Questions for which there is no provi- 
sion. Section 103(a)(4) allocates receipts and 
disbursements to principal when there is no 
provision for a different allocation in the terms 
of the trust, the will, or the Act. This may occur 
because money is received from a financial 
instrument not available at the present time 
(inflation-indexed bonds might have fallen into 
this category had they been announced after 

this Act was approved by the Commissioners on. 
Uniform State Laws) or because a transaction 
is of a type or occurs in a manner not antici- 
pated by the Drafting Committee for this Act or 
the drafter of the trust instrument. 

Allocating to principal a disbursement for 
which there is no provision in the Act or the 
terms of the trust preserves the income benefi- 
ciary’s level of income in the year it is allocated 
to principal, but thereafter will reduce the 
amount of income produced by the principal. 
Allocating to principal a receipt for which there 
is no provision will increase the income re- 
ceived by the income beneficiary in subsequent 
years, and will eventually, upon termination of 
the trust, also favor the remainder beneficiary. 
Allocating these items to principal implements 
the rule that requires a trustee to administer 
the trust impartially, based on what is fair and 
reasonable to both income and remainder ben- 
eficiaries. However, if the trustee decides that 
an adjustment between principal and income is 
needed to enable the trustee to comply with 
Section 103(b), after considering the return 
from the portfolio as a whole, the trustee may 
make an appropriate adjustment under Section 
104(a). 
Duty of impartiality. Whenever there are 

two or more beneficiaries, a trustee is under a 
duty to deal impartially with them. Restate- 
ment of Trusts 3d: Prudent Investor Rule § 183 

(1992). This rule applies whether the beneficia-. 
ries’ interests in the trust are concurrent or 
successive. If the terms of the trust give the 
trustee discretion to favor one beneficiary over 
another, a court will not control the exercise of 

such discretion except to prevent the trustee 
from abusing it. Id. § 183, Comment a. “The 
precise meaning of the trustee’s duty of impar- 
tiality and the balancing of competing interests 
and objectives inevitably are matters of judg- 
ment and interpretation. Thus, the duty and 
balancing are affected by the purposes, terms, 
distribution requirements, and other circum- 
stances of the trust, not only at the outset but 
as they may change from time to time.” Id. 
§ 232, Comment c. 

The terms of a trust may provide that the 
trustee, or an accountant engaged by the 
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trustee, or a committee of persons who may be 
family members or business associates, shall 
have the power to determine what is income 
and what is principal. If the terms of a trust 
provide that this Act specifically or principal 
and income legislation in general does not ap- 
ply to the trust but fail to provide a rule to deal 
with a matter provided for in this Act, the 
trustee has an implied grant of discretion to 
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decide the question. Section 103(b) provides 
that the rule of impartiality applies in the 
exercise of such a discretionary power to the 
extent that the terms of the trust do not provide 
that one or more of the beneficiaries are to be 
favored. The fact that a person is named an 
income beneficiary or a remainder beneficiary 
is not by itself an indication of partiality for 
that beneficiary. 

§ 37A-1-104. Trustee’s power to adjust. 

(a) A trustee may adjust between principal and income to the extent the 

trustee considers necessary if the trustee invests and manages trust assets as 

a prudent investor, the terms of the trust describe the amount that may or 

shall be distributed to a beneficiary by referring to the trust’s income, and the 

trustee determines, after applying the rules in G.S. 37A-1-103(a), that the 

trustee is unable to comply with G.S. 37A-1-103(b). In lieu of exercising the 

power to adjust, the trustee may convert the trust to a unitrust as permitted 

under Part 2 of this Article, in which case the unitrust amount shall become 

the net income of the trust. 
(b) In deciding whether and to what extent to exercise the power conferred 

by subsection (a) of this section, a trustee shall consider all factors relevant to 

the trust and its beneficiaries, including the following factors to the extent they 

are relevant: 
(1) The nature, purpose, and expected duration of the trust; 

(2) The intent of the grantor or settlor; 
(3) The identity and circumstances of the beneficiaries; 

(4) The needs for liquidity, regularity of income, and preservation and 

appreciation of capital; 
(5) The assets held in the trust; the extent to which they consist of 

financial assets, interests in closely held enterprises, tangible and 

intangible personal property, or real property; the extent to which an 

asset is used by a beneficiary; and whether an asset was purchased by 

the trustee or received from the settlor; 

(6) The net amount allocated to income under the other sections of this 

Chapter and the increase or decrease in the value of the principal 

assets, which the trustee may estimate as to assets for which market 

values are not readily available; 
(7) Whether and to what extent the terms of the trust give the trustee the 

power to invade principal or accumulate income or prohibit the 

trustee from invading principal or accumulating income, and the 

extent to which the trustee has exercised a power from time to time to 

invade principal or accumulate income; 

(8) The actual and anticipated effect of economic conditions on principal 

and income and effects of inflation and deflation; and 

(9) The anticipated tax consequences of an adjustment. 

(c) A trustee shall not make an adjustment: 

(1) That diminishes the income interest in a trust that requires all of the 

income to be paid at least annually to a spouse and for which an estate 

tax or gift tax marital deduction would be allowed, in whole or in part, 

if the trustee did not have the power to make the adjustment, 

(2) That reduces the actuarial value of the income interest in a trust to 

which a person transfers property with the intent to qualify for a gift 

tax exclusion; 
(3) That changes the amount payable to a beneficiary as a fixed annuity or 

a fixed fraction of the value of the trust assets; 
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(4) From any amount that is permanently set aside for charitable pur- 
poses under a will or the terms of a trust unless both income and 
principal are so set aside; 
If possessing or exercising the power to make an adjustment causes an 
individual to be treated as the owner of all or part of the trust for 
income tax purposes and the individual would not be treated as the 
owner if the trustee did not possess the power to make an adjustment; 
If possessing or exercising the power to make an adjustment causes all 
or part of the trust assets to be included for estate tax purposes in the 
estate of an individual who has the power to remove a trustee or 
appoint a trustee, or both, and the assets would not be included in the 
estate of the individual if the trustee did not possess the power to 
make an adjustment; 
If the trustee is a beneficiary of the trust; 

(8) Ifthe trustee is not a beneficiary but the adjustment would benefit the 
trustee directly or indirectly; or 7 

(9) Ifthe trust has been converted to, and is then operating as, a unitrust 
under Part 2 of this Article. 

(d) If subdivision (5), (6), (7), or (8) of subsection (c) of this section applies to 
a trustee and there is more than one trustee, a cotrustee to whom the provision 
does not apply may make the adjustment unless the exercise of the power by 
the remaining trustee or trustees is not permitted by the terms of the trust. 

(e) A trustee may renounce the entire power conferred by subsection (a) of 
this section or may renounce only the power to adjust from income to principal 
or the power to adjust from principal to income if the trustee is uncertain about 
whether possessing or exercising the power will cause a result described in 
subdivisions (1) through (6) or subdivision (8) of subsection (c) of this section or 
if the trustee determines that possessing or exercising the power will or may 
deprive the trust of a tax benefit or impose a tax burden not described in 
subsection (c) of this section. The renunciation may be permanent or for a 
specified period, including a period measured by the life of an individual. 

(f) Terms of a trust that limit the power of a trustee to make an adjustment 
between principal and income do not affect the application of this section 
unless it is clear from the terms of the trust that the terms are intended to 
deny the trustee the power of adjustment conferred by subsection (a) of this 
section. (2003-232, s. 2.) 

(5) 

(6) 

(7) 

OFFICIAL COMMENT 

Purpose and Scope of Provision. The 
purpose of Section 104 is to enable a trustee to 
select investments using the standards of a 
prudent investor without having to realize a 
particular portion of the portfolio’s total return 
in the form of traditional trust accounting in- 
come such as interest, dividends, and rents. 
Section 104(a) authorizes a trustee to make 
adjustments between principal and income if 
three conditions are met: (1) the trustee must 
be managing the trust assets under the pru- 
dent investor rule; (2) the terms of the trust 
must express the income beneficiary’s distribu- 
tion rights in terms of the right to receive 
“income” in the sense of traditional trust ac- 
counting income; and (3) the trustee must de- 
termine, after applying the rules in Section 
103(a), that he is unable to comply with Section 
103(b). In deciding whether and to what extent 

to exercise the power to adjust, the trustee is 
required to consider the factors described in 
Section 104(b), but the trustee may not make 
an adjustment in circumstances described in 
Section 104(c). 

Section 104 does not empower a trustee to 
increase or decrease the degree of beneficial 
enjoyment to which a beneficiary is entitled 
under the terms of the trust; rather, it autho- 
rizes the trustee to make adjustments between 
principal and income that may be necessary if 
the income component of a portfolio’s total 
return is too small or too large because of 
investment decisions made by the trustee un- 
der the prudent investor rule. The paramount 
consideration in applying Section 104(a) is the 
requirement in Section 103(b) that “a fiduciary 
must administer a trust or estate impartially, 
based on what is fair and reasonable to all of 
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the beneficiaries, except to the extent that the 
terms of the trust or the will clearly manifest 
an intention that the fiduciary shall or may 
favor one or more of the beneficiaries.” The 
power to adjust is subject to control by the court 
to prevent an abuse of discretion. Restatement 
(Second) of Trusts § 187 (1959). See also id. 

§§ 183, 232, 233, Comment p(1959). 
Section 104 will be important for trusts that 

are irrevocable when a State adopts the pru- 
dent investor rule by statute or judicial ap- 
proval of the rule in Restatement of Trusts 3d: 
Prudent Investor Rule. Wills and trust instru- 
ments executed after the rule is adopted can be 
drafted to describe a beneficiary’s distribution 
rights in terms that do not depend upon the 
amount of trust accounting income, but to the 
extent that drafters of trust documents con- 
tinue to describe an income beneficiary's distri- 
bution rights by referring to trust accounting 
income, Section 104 will be an important tool in 
trust administration. 
Three conditions to the exercise of the 

power to adjust. The first of the three condi- 
tions that must be met before a trustee can 
exercise the power to adjust — that the trustee 
invest and manage trust assets as a prudent 
investor — is expressed in this Act by language 
derived from the Uniform Prudent Investor 
Act, but the condition will be met whether the 
prudent investor rule applies because the Uni- 
form Act or other prudent investor legislation 
has been enacted, the prudent investor rule has 
been approved by the courts, or the terms of the 
trust require it. Even if a State’s legislature or 

courts have not formally adopted the rule, the 

Restatement establishes the prudent investor 
rule as an authoritative interpretation of the 
common law prudent man rule, referring to the 
prudent investor rule as a “modest reformula- 
tion of the Harvard College dictum and the 
basic rule of prior Restatements.” Restatement 
of Trusts 3d: Prudent Investor Rule, Introduc- 
tion, at 5. As a result, there is a basis for 
concluding that the first condition is satisfied in 

virtually all States except those in which a 

trustee is permitted to invest only in assets set 

forth in a statutory “legal list.” 
The second condition will be met when the 

terms of the trust require all of the “income” to 

be distributed at regular intervals; or when the 
terms of the trust require a trustee to distribute 

all of the income, but permit the trustee to 

decide how much to distribute to each member 

of a class of beneficiaries; or when the terms of 

a trust provide that the beneficiary shall re- 

ceive the greater of the trust accounting income 

and a fixed dollar amount (an annuity), or of 

trust accounting income and a fractional share 

of the value of the trust assets (a unitrust 

amount). If the trust authorizes the trustee in 

its discretion to distribute the trust’s income to 

the beneficiary or to accumulate some or all of 
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the income, the condition will be met because 
the terms of the trust do not permit the trustee 
to distribute more than the trust accounting 

income. 
To meet the third condition, the trustee must 

first meet the requirements of Section 103(a), 
i.e., she must apply the terms of the trust, 
decide whether to exercise the discretionary 
powers given to the trustee under the terms of 
the trust, and must apply the provisions of the 
Act if the terms of the trust do not contain a 
different provision or give the trustee discre- 
tion. Second, the trustee must determine the 
extent to which the terms of the trust clearly 
manifest an intention by the settlor that the 
trustee may or must favor one or more of the 
beneficiaries. To the extent that the terms of 
the trust do not require partiality, the trustee 
must conclude that she is unable to comply 
with the duty to administer the trust impar- 
tially. To the extent that the terms of the trust 
do require or permit the trustee to favor the 
income beneficiary or the remainder benefi- 
ciary, the trustee must conclude that she is 
unable to achieve the degree of partiality re- 
quired or permitted. If the trustee comes to 
either conclusion — that she is unable to ad- 
minister the trust impartially or that she is 
unable to achieve the degree of partiality re- 
quired or permitted — she may exercise the 
power to adjust under Section 104(a). 

Impartiality and productivity of in- 

come. The duty of impartiality between income 
and remainder beneficiaries is linked to the 
trustee’s duty to make the portfolio productive 
of trust accounting income whenever the distri- 
bution requirements are expressed in terms of 
distributing the trust’s “income.” The 1962 Act 
implies that the duty to produce income applies 

on an asset by asset basis because the right of 

an income beneficiary to receive “delayed in- 
come” from the sale proceeds. of 

underproductive property under Section 12 of 

that Act arises if “any part of principal ...has 

not produced an average net income of a least 
1% per year of its inventory value for more than 
a year ....” Under the prudent investor rule, 

“Itlo whatever extent a requirement of income 

productivity exists, ...the requirement applies 

not investment by investment but to the port- 

folio as a whole.” Restatement of Trusts 3d: 

Prudent Investor Rule § 227, Comment /, at 34. 

The power to adjust under Section 104(a) is also 

to be exercised by considering net income from 

the portfolio as a whole and not investment by 

investment. Section 413(b) of this Act elimi- 

nates the underproductive property rule in all 

cases other than trusts for which a marital 

deduction is allowed; the rule applies to a 

marital deduction trust if the trust’s assets 

“consist substantially of property that does not 

provide the spouse with sufficient income from 

or use of the trust assets ...” — in other words, 
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the section applies by reference to the portfolio 
as a whole. 
While the purpose of the power to adjust in 

Section 104(a) is to eliminate the need for a 
trustee who operates under the prudent inves- 
tor rule to be concerned about the income 
component of the portfolio’s total return, the 
trustee must still determine the extent to 
which a distribution must be made to an in- 
come beneficiary and the adequacy of the port- 
folio’s liquidity as a whole to make that distri- 
bution. 

For a discussion of investment considerations 
involving specific investments and techniques 
under the prudent investor rule, see Restate- 
ment of Trusts 3d: Prudent Investor Rule 
§ 227, Comments k-p. 
Factors to consider in exercising the 

power to adjust. Section 104(b) requires a 
trustee to consider factors relevant to the trust 
and its beneficiaries in deciding whether and to 
what extent the power to adjust should be 
exercised. Section 2(c) of the Uniform Prudent 
Investor Act sets forth circumstances that a 
trustee is to consider in investing and manag- 
ing trust assets. The circumstances in Section 
2(c) of the Uniform Prudent Investor Act are 
the source of the factors in paragraphs (3) 
through (6) and (8) of Section 104(b) (modified 
where necessary to adapt them to the purposes 
of this Act) so that, to the extent possible, 
comparable factors will apply to investment 
decisions and decisions involving the power to 
adjust. If a trustee who is operating under the 
prudent investor rule decides that the portfolio 
should be composed of financial assets whose 
total return will result primarily from capital 
appreciation rather than dividends, interest, 
and rents, the trustee can decide at the same 
time the extent to which an adjustment from 
principal to income may be necessary under 
Section 104. On the other hand, if a trustee 
decides that the risk and return objectives for 
the trust are best achieved by a portfolio whose 
total return includes interest and dividend in- 
come that is sufficient to provide the income 
beneficiary with the beneficial interest to which 
the beneficiary is entitled under the terms of 
the trust, the trustee can decide that it is 
unnecessary to exercise the power to adjust. 
Assets received from the settlor. Section 3 

of the Uniform Prudent Investor Act provides 
that “[a] trustee shall diversify the investments 
of the trust unless the trustee reasonably de- 
termines that, because of special circum- 
stances, the purposes of the trust are better 
served without diversifying.” The special cir- 
cumstances may include the wish to retain a 
family business, the benefit derived from defer- 
ring liquidation of the asset in order to defer 
payment of income taxes, or the anticipated 
capital appreciation from retaining an asset 
such as undeveloped real estate for a long 
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period. To the extent the trustee retains assets 
received from the settlor because of special 
circumstances that overcome the duty to diver- 
sify, the trustee may take these circumstances 
into account in determining whether and to 
what extent the power to adjust should be 
exercised to change the results produced by 
other provisions of this Act that apply to the 
retained assets. See Section 104(b)(5); Uniform 
Prudent Investor Act § 3, Comment, 7B U.L.A. 
18, at 25-26 (Supp. 1997); Restatement of 
Trusts 3d: Prudent Investor Rule § 229 and 
Comments a-e . 
Limitations on the power to adjust. The 

purpose of subsections (c)(1) through (4) is to 
preserve tax benefits that may have been an 
important purpose for creating the trust. Sub- 
sections (c)(5), (6), and (8) deny the power to 
adjust in the circumstances described in those 
subsections in order to prevent adverse tax 
consequences, and subsection (c)(7) denies the 
power to adjust to any beneficiary, whether or 
not possession of the power may have adverse 
tax consequences. 

Under subsection (c)(1), a trustee cannot 
make an adjustment that diminishes the in- 
come interest in a trust that requires all of the 
income to be paid at least annually to a spouse 
and for which an estate tax or gift tax marital 
deduction is allowed; but this subsection does 
not prevent the trustee from making an adjust- 
ment that increases the amount of income paid 
from a marital deduction trust to the spouse. 
Subsection (c)(1) applies to a trust that quali- 
fies for the marital deduction because the 
spouse has a general power of appointment 
over the trust, but it applies to a qualified 
terminable interest property (QTIP) trust only 
if and to the extent that the fiduciary makes the 
election required to obtain the tax deduction. 
Subsection (c)(1) does not apply to a so-called 
“estate” trust. This type of trust qualifies for the 
marital deduction because the terms of the 
trust require the principal and undistributed 
income to be paid to the surviving spouse’s 
estate when the spouse dies; it is not necessary | 
for the terms of an estate trust to require the 
income to be distributed annually. Reg. 
§ 20.2056(c)-2(b)(1)(iii). 

Subsection (c)(3) applies to annuity trusts 
and unitrusts with no charitable beneficiaries 
as well as to trusts with charitable income or 
remainder beneficiaries; its purpose is to make 
it clear that a beneficiary’s right to receive a 
fixed annuity or a fixed fraction of the value of 
a trust’s assets is not subject to adjustment 
under Section 104(a). Subsection (c)(3) does not 
apply to any additional amount to which the 
beneficiary may be entitled that is expressed in 
terms of a right to receive income from the 
trust. For example, if a beneficiary is to receive 
a fixed annuity or the trust’s income, whichever 
is greater, subsection (c)(3) does not prevent a 
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trustee from making an adjustment under Sec- 
tion 104(a) in determining the amount of the 

trust’s income. 
If subsection (c)(5), (6), (7), or (8), prevents a 

trustee from exercising the power to adjust, 
subsection (d) permits a cotrustee who is not 
subject to the provision to exercise the power 
unless the terms of the trust do not permit the 
cotrustee to do so. 
Release of the power to adjust. Section 

104(e) permits a trustee to release all or part of 
the power to adjust in circumstances in which 
the possession or exercise of the power might 
deprive the trust of a tax benefit or impose a tax 
burden. For example, if possessing the power 
would diminish the actuarial value of the in- 
come interest in a trust for which the income 
beneficiary’s estate may be eligible to claim a 
credit for property previously taxed if the ben- 
eficiary dies within ten years after the death of 
the person creating the trust, the trustee is 
permitted under subsection (e) to release just 
the power to adjust from income to principal. 

Trust terms that limit a power to adjust. 
Section 104(f) applies to trust provisions that 
limit a trustee’s power to adjust. Since the 
power is intended to enable trustees to employ 
the prudent investor rule without being con- 
strained by traditional principal and income 
rules, an instrument executed before the adop- 
tion of this Act whose terms describe the 
amount that may or must be distributed to a 
beneficiary by referring to the trust’s income or 
that prohibit the invasion of principal or that 
prohibit equitable adjustments in general 
should not be construed as forbidding the use of 
the power to adjust under Section 104(a) if the 
need for adjustment arises because the trustee 
is operating under the prudent investor rule. 
Instruments containing such provisions that 

are executed after the adoption of this Act 

should specifically refer to the power to adjust if 
the settlor intends to forbid its use. See gener- 
ally, Joel C. Dobris, Limits on the Doctrine of 
Equitable Adjustment in Sophisticated Post- 
mortem Tax Planning, 66 Iowa L. Rev. 273 
(1981). 
Examples. The following examples illus- 

trate the application of Section 104: 
Example (1) — T is the successor trustee of 

a trust that provides income to A for life, 

remainder to B. T has received from the prior 

trustee a portfolio of financial assets invested 
20% in stocks and 80% in bonds. Following the 
prudent investor rule, T determines that a 
strategy of investing the portfolio 50% in stocks 
and 50% in bonds has risk and return objectives 
that are reasonably suited to the trust, but T 

also determines that adopting this approach 

will cause the trust to receive a smaller amount 

of dividend and interest income. After consid- 

ering the factors in Section 104(b), T may 

transfer cash from principal to income to the 
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extent T considers it necessary to increase the 
amount distributed to the income beneficiary. 
Example (2) — T is the trustee of a trust 

that requires the income to be paid to the 
settlor’s son C for life, remainder to C’s daugh- 
ter D. In a period of very high inflation, T 
purchases bonds that pay double-digit interest 
and determines that a portion of the interest, 
which is allocated to income under Section 406 
of this Act, is a return of capital. In consider- 
ation of the loss of value of principal due to 
inflation and other factors that T considers 
relevant, T may transfer part of the interest to 
principal. 
Example (3) — T is the trustee of a trust 

that requires the income to be paid to the 
settlor’s sister E for life, remainder to charity F. 
E is a retired schoolteacher who is single and 
has no children. E’s income from her social 
security, pension, and savings exceeds the 
amount required to provide for her accustomed 
standard of living. The terms of the trust per- 
mit T to invade principal to provide for E’s 
health and to support her in her accustomed 
manner of living, but do not otherwise indicate 
that T should favor E or F. Applying the pru- 
dent investor rule, T determines that the trust 
assets should be invested entirely in growth 
stocks that produce very little dividend income. 
Even though it is not necessary to invade 
principal to maintain E’s accustomed standard 
of living, she is entitled to receive from the trust 
the degree of beneficial enjoyment normally 
accorded a person who is the sole income ben- 
eficiary of a trust, and T may transfer cash from 
principal to income to provide her with that 
degree of enjoyment. 
Example (4) — T is the trustee of a trust 

that is governed by the law of State X. The trust 
became irrevocable before State X adopted the 

prudent investor rule. The terms of the trust 

require all of the income to be paid to G for life, 
remainder to H, and also give T the power to 
invade principal for the benefit of G for “dire 

emergencies only.” The terms of the trust limit 

the aggregate amount that T can distribute to 

G from principal during G’s life to 6% of the 

trust’s value at its inception. The trust’s port- 

folio is invested initially 50% in stocks and 50% 

in bonds, but after State X adopts the prudent 

investor rule T determines that, to achieve 

suitable risk and return objectives for the trust, 

the assets should be invested 90% in stocks and 

10% in bonds. This change increases the total 

return from the portfolio and decreases the 

dividend and interest income. Thereafter, even 

though G does not experience a dire emergency, 

T may exercise the power to adjust under 

Section 104(a) to the extent that T determines 

that the adjustment is from only the capital 

appreciation resulting from the change in the 

portfolio’s asset allocation. If T is unable to 

determine the extent to which capital appreci- 

323 



§37A-1-104.1 

ation resulted from the change in asset alloca- 
tion or is unable to maintain adequate records 
to determine the extent to which principal 
distributions to G for dire emergencies do not 
exceed the 6% limitation, T may not exercise 
the power to adjust. See Joel C. Dobris, Limits 
on the Doctrine of Equitable Adjustment in 
Sophisticated Postmortem Tax Planning, 66 
Iowa L. Rev. 273 (1981). 
Example (5) — T is the trustee of a trust for 

the settlor’s child. The trust owns a diversified 
portfolio of marketable financial assets with a 
value of $600,000, and is also the sole benefi- 

ciary of the settlor’s IRA, which holds a diver- 
sified portfolio of marketable financial assets 
with a value of $900,000. The trust receives a 
distribution from the IRA that is the minimum 
amount required to be distributed under the 
Internal Revenue Code, and T allocates 10% of 
the distribution to income under Section 409(c) 
of this Act. The total return on the IRA’s assets 
exceeds the amount distributed to the trust, 
and the value of the IRA at the end of the year 
is more than its value at the beginning of the 
year. Relevant factors that T may consider in 
determining whether to exercise the power to 
adjust and the extent to which an adjustment 
should be made to comply with Section 103(b) 
include the total return from all of the trust’s 
assets, those owned directly as well as its 
interest in the IRA, the extent to which the 
trust will be subject to income tax on the 
portion of the IRA distribution that is allocated 
to principal, and the extent to which the income 
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beneficiary will be subject to income tax on the 
amount that T distributes to the income bene- 
ficiary. 

Example (6) — T is the trustee of a trust 
whose portfolio includes a large parcel of unde- 
veloped real estate. T pays real property taxes 
on the undeveloped parcel from income each 
year pursuant to Section 501(3). After consid- 
ering the return from the trust’s portfolio as a 
whole and other relevant factors described in 
Section 104(b), T may exercise the power to 
adjust under Section 104(a) to transfer cash 
from principal to income in order to distribute 
to the income beneficiary an amount that T 
considers necessary to comply with Section 
103(b). 

Example (7) — T is the trustee of a trust 
whose portfolio includes an interest in a mutual 
fund that is sponsored by T. As the manager of 
the mutual fund, T charges the fund a manage- 
ment fee that reduces the amount available to 
distribute to the trust by $2,000. If the fee had 
been paid directly by the trust, one-half of the 
fee would have been paid from income under 
Section 501(1) and the other one-half would 
have been paid from principal under Section 
502(a)(1). After considering the total return 
from the portfolio as a whole and other relevant 
factors described in Section 104(b), T may ex- 
ercise its power to adjust under Section 104(a) 
by transferring $1,000, or half of the trust’s 
proportionate share of the fee, from principal to 
income. 

Part 2. Conversion to Unitrust. 

§ 37A-1-104.1. Definitions. 

For purposes of this Part: 
(1) “Code” means the Internal Revenue Code of 1986, as amended from 

time to time, and any statutory enactment successor to the Code; 
reference to a specific section of the Code in this Part shall be 
considered a reference also to any successor provision dealing with the 
subject matter of that section of the Code. | 

(2) “Competent beneficiary” includes: 
a. A beneficiary who has attained the age of 18 and is not otherwise 

under a legal disability; 
b. A court-appointed guardian of an incompetent beneficiary; 
c. An attorney-in-fact or agent under a durable power of attorney for 

an incompetent beneficiary; 
d. A court-appointed guardian of a minor beneficiary’s estate; and 
e. In the case of a minor beneficiary for whom no guardian has been 

appointed, a parent of the minor beneficiary, but only if the parent 
does not have an interest in the estate or trust that conflicts with 
the interest of the minor beneficiary. 

(3) “Disinterested person” means a person who is not a related or 
subordinate party with respect to the person then acting as trustee of 
the trust and excludes the grantor of the trust and any interested 
trustee. 
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(4) “Grantor” means an individual who created an inter vivos trust. 
(5) “Income trust” means a trust, created by either an inter vivos or a 

testamentary instrument, which directs or permits the trustee to 
distribute the net income of the trust to one or more persons, either in 
fixed proportions or in amounts or proportions determined by the 
trustee. Notwithstanding the foregoing, no trust that may be subject 
to taxation under section 2001 or section 2501 of the Code shall be an 
income trust for purposes of this Part, until the expiration of the 
iene for filing the return therefor, including all extensions for the 

ing. ; 
(6) “Interested distributee” means a person to whom distributions of 

income or principal can currently be made who has the power to 
remove the existing trustee and designate as successor a person who 
may be a related or subordinate party with respect to that distributee. 

(7) “Interested trustee” means (i) an individual trustee to whom the net 
income or principal of the trust can currently be distributed or would 
be distributed if the trust were then to terminate and be distributed, 
(ii) any trustee who may be removed and replaced by an interested 
distributee, or (iii) an individual trustee whose legal obligation to 
support a beneficiary may be satisfied by distributions of income and 
principal of the trust. 

(8) “Related or subordinate party” means a related or subordinate party 
as defined in section 672(c) of the Code. 

(9) “Total return unitrust” means an income trust that has been converted 
under and meets the provisions of this Part. 

(10) “Trustee” means any person acting as trustee of the trust, except as 
otherwise expressly provided in this Part, whether acting in that 
person’s discretion or on the direction of one or more persons acting in 
a fiduciary capacity. 

(11) “Unitrust amount” means an amount computed as a percentage of the 
fair market value of the trust. (2003-232, s. 2.) 

Editor’s Note. — Session Laws 2003-232,s. the trust or in the provisions of Chapter 37A of 

8, makes this Chapter effective January 1, the General Statutes, as enacted in this act. 

2004, and applicable to every trust or dece- Some of the definitions above were renum- 

dent’s estate existing on that date or coming _bered in alphabetical order at the direction of 
into existence after that date, except as other- _ the Revisor of Statutes. 
wise expressly provided in the will or terms of 

§ 37A-1-104.2. Conversion in trustee’s discretion without 

court approval. 

(a) Any trustee, other than an interested trustee, or, where two or more 
persons are acting as trustees, a majority of the trustees who are not interested 

trustees (in either case hereafter “trustee”), may, in the trustee’s sole discretion 

and without court approval, (i) convert an income trust to a total return 
unitrust, (ii) reconvert a total return unitrust to an income trust, or (ili) change 

the percentage used to calculate the unitrust amount or the method used to 
determine the fair market value of the trust if: 

(1) The trustee adopts a written policy for the trust providing (i) in the 

case of a trust being administered as an income trust, that future 

distributions from the trust will be unitrust amounts rather than net 

income, (ii) in the case of a trust being administered as a total return 

unitrust, that future distributions from the trust will be net income 

rather than unitrust amounts, or (iii) that the percentage used to 

calculate the unitrust amount or the method used to determine the 

fair market value of the trust will be changed as stated in the policy; 
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(2) The trustee sends written notice of its intention to take the action, 
along with copies of the written policy and this Part, to (i) the grantor 
of the trust, if living, (ii) all the competent beneficiaries who are 
currently receiving or eligible to receive distributions of income of the 
trust, (iii) all the competent beneficiaries who would receive principal 
of the trust if the trust were to terminate at the time of the giving of 
the notice (without regard to the exercise of any power of appoint- 
ment), and (iv) all persons acting as advisor or protector of the trust; 

(3) There is at least one competent beneficiary who is currently receiving 
or eligible to receive distributions of income of the trust and there is 
at least one competent beneficiary who would receive principal of the 
trust if the trust were to terminate at the time of the giving of the 
notice; and 

(4) No person receiving notice of the trustee’s intention to take the 
proposed action of the trustee objects to the action within 60 days of 
receipt of the notice by written instrument delivered to the trustee. 

(b) If there is no trustee of the trust other than an interested trustee, the 
interested trustee or, where two or more persons are acting as trustee and are 
interested trustees, a majority of the interested trustees may, in its sole 
discretion and without court approval, (i) convert an income trust to a total 
return unitrust, (ii) reconvert a total return unitrust to an income trust, or (iii) 
change the percentage used to calculate the unitrust amount or the method 
used to determine the fair market value of the trust if: 

(1) The trustee adopts a written policy for the trust providing (i) in the 
case of a trust being administered as an income trust, that future 
distributions from the trust will be unitrust amounts rather than net 
income as determined under this Chapter, (ii) in the case of a trust 
being administered as a total return unitrust, that future distribu- 
tions from the trust will be net income as determined under this 
Chapter rather than unitrust amounts, or (iii) that the percentage 
used to calculate the unitrust amount or the method used to deter- 
ae the fair market value of the trust will be changed as stated in the 
policy; 

(2) The trustee appoints a disinterested person who, in its sole discretion 
but acting in a fiduciary capacity, determines for the trustee (i) the 
percentage to be used to calculate the unitrust amount, (ii) the 
method to be used in determining the fair market value of the trust, 
and (iii) which assets, if any, are to be excluded in determining the 
unitrust amount; 

(3) The trustee sends written notice of its intention to take the action, 
along with copies of the written policy and this Part, and the 
determinations of the disinterested person to (i) the grantor of the 
trust, if living, (ii) all the competent beneficiaries who are currently 
receiving or eligible to receive distributions of income of the trust, (iii) 
all the competent beneficiaries who would receive principal of the 
trust if the trust were to terminate at the time of the giving of the 
notice (without regard to the exercise of any power of appointment), 
and (iv) all persons acting as advisor or protector of the trust; 

(4) There is at least one competent beneficiary who is currently receiving 
or eligible to receive distributions of income of the trust and there is 
at least one competent beneficiary who would receive principal of the 
trust if the trust were to terminate at the time of the giving of the 
notice; and 

(5) No person receiving notice of the trustee’s intention to take the 
proposed action of the trustee objects to the action or to the determi- 
nation of the disinterested person within 60 days of receipt of the 
notice by written instrument delivered to the trustee. (2003-232, s. 2.) 
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§ 37A-1-104.3. Conversion with court approval. 

(a) If any trustee desires to (i) convert an income trust to a total return 
unitrust, (ii) reconvert a total return unitrust to an income trust, or (iii) change 
the percentage used to calculate the unitrust amount or the method used to 
determine the fair market value of the trust but does not have the ability to or 
elects not to do it under G.S. 36A-1-104.2, the trustee may petition the court for 
an order as the trustee considers appropriate. In the event, however, there is 
only one trustee of the trust and the trustee is an interested trustee or in the 
event there are two or more trustees of the trust and a majority of them are 
interested trustees, the court, in its own discretion or on the petition of the 
trustee or trustees or any person interested in the trust, may appoint a 
disinterested person who, acting in a fiduciary capacity, shall present infor- 
mation to the court as shall be necessary to enable the court to make its 
determinations under this Part. 

(b) A competent beneficiary may request the trustee to (i) convert an income 
trust to a total return unitrust, (ii) reconvert a total return unitrust to an 
income trust, or (iii) change the percentage used to calculate the unitrust 
amount or the method used to determine the fair market value of the trust. If 
the trustee does not take the action requested, the competent beneficiary may 
petition the court to order the trustee to take the action. 

(c) All proceedings under this section shall be conducted as provided in 
Article 3 of Chapter 36A of the General Statutes. (2003-232, s. 2.) 

§ 37A-1-104.4. Determination of unitrust amount. 

(a) The fair market value of the trust shall be determined at least annually, 
using a valuation date selected by the trustee in its discretion. The trustee, in 
its discretion, may use an average of the fair market value on the same 
valuation date for the current fiscal year and not more than three preceding 
fiscal years, if the use of this average appears desirable to reduce the impact of 
fluctuations in market value on the unitrust amount. Assets for which a fair 
market value cannot be readily ascertained shall be valued using valuation 
methods as are considered reasonable and appropriate by the trustee. These 
assets may be excluded from valuation, provided all income received with 
respect to these assets is distributed to the extent distributable in accordance 
with the terms of the governing instrument. 

(b) The percentage to be used in determining the unitrust amount shall be 
a reasonable current return from the trust, in any event not less than three 
percent (3%) nor more than five percent (5%), taking into account the 
intentions of the grantor of the trust as expressed in the governing instrument, 
the needs of the beneficiaries, general economic conditions, projected current 
earnings and appreciation for the trust, and projected inflation and its impact 
on the trust. 

(c) In the case of a trust (i) for which a marital deduction has been taken for 
federal tax purposes under section 2056 or section 2523 of the Code (during the 
lifetime of the spouse for whom the trust was created) or (ii) a trust to which 
the generation-skipping transfer tax due under section 2601 of the Code does 
not apply by reason of any effective date or transition rule, the unitrust 
amount in any taxable year shall not be less than the net income of the trust, 
determined without regard to subsection (d) of this section. 

(d) Following the conversion of an income trust to a total return unitrust, 
the trustee: 

(1) Shall treat the unitrust amount as if it were net income of the trust for 
purposes of determining the amount available, from time to time, for 
distribution from the trust; and 
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(2) May allocate to trust income for each taxable year of the trust (or 
portion of that year) (i) net short-term capital gain described in 
section 1222(5) of the Code for that year or portion of that year, but 
only to the extent that the amount allocated together with all other 
amounts allocated to trust income for that year or portion of that year 
does not exceed the unitrust amount for that year or portion of that 
year; and (ii) net long-term capital gain described in section 1222(7) of 
the Code for that year or portion of that year, but only to the extent 
that the amount allocated together with all other amounts, including 
amounts described in clause (i) above, allocated to trust income for 
that year or portion of that year does not exceed the unitrust amount 
for that year or portion of that year. (2003-232, s. 2.) 

§ 37A-1-104.5. Matters in trustee’s discretion. 

In administering a total return unitrust, the trustee may, in its sole 
discretion but subject to the provisions of the governing instrument, deter- 
mine: 

(1) The effective date of the conversion; 
(2) The timing of distributions, including provisions for prorating a 

distribution for a short year in which a beneficiary’s right to payments 
commences or ceases; 

(3) Whether distributions are to be made in cash or in kind or partly in 
cash and partly in kind; 

(4) If the trust is reconverted to an income trust, the effective date of the 
reconversion; and 

(5) Any other administrative issues as may be necessary or appropriate to 
carry out the purposes of this Part. (2003-232, s. 2.) 

§ 37A-1-104.6. No effect on principal distributions. 

Conversion to a total return unitrust under this Part shall not affect any 
other provision of the governing instrument, if any, regarding distributions of 
principal. For purposes of this Part, the distribution of a unitrust amount is 
considered a distribution of income and not of principal. (2003-232, s. 2.) 

§ 37A-1-104.7. Marital deduction trusts. 

Notwithstanding anything in this Part to the contrary, in the case of any 
trust for which a marital deduction has been taken, in whole or in part, for 
federal tax purposes under section 2056 or section 2523 of the Code, the spouse 
otherwise entitled to receive the net income of the trust shall have the right, by 
written instrument delivered to the trustee, to compel for the spouse’s lifetime 
(i) the conversion of the trust from an income trust to a total return unitrust 
or (ii) the reconversion of the trust from a total return unitrust to an income 
trust. (2003-232, s. 2.) 

§ 37A-1-104.8. No liability on part of trustee or disinter- 
ested person acting in good faith. 

No trustee or disinterested person who in good faith takes or fails to take any 
action under this Part shall be liable to any person affected by the action or 
inaction, regardless of whether the person received written notice as provided 
in this Part and regardless of whether the person was under a legal disability 
at the time of the delivery of the notice. The exclusive remedy for any person 
affected by an action or inaction shall be to obtain an order of the court 
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directing the trustee (i) to convert an income trust to a total return unitrust, 
(ii) to reconvert from a total return unitrust to an income trust, or (iii) to 
change the percentage used to calculate the unitrust amount. (2003-232, s. 2.) 

§ 37A-1-104.9. Applicability. 

This Part shall apply to all trusts in existence on, or created after January 
1, 2004, unless (i) the governing instrument contains a provision clearly 
expressing the grantor’s intention that the current beneficiary or beneficiaries 
are to receive an amount other than a reasonable current return from the 
trust, (ii) the trust is a trust described in section 170(f)(2)(B), section 664(d), 
section 2702(a)(3), or section 2702(b) of the Code, (iii) one or more persons to 
whom the trustee could distribute income has a power of withdrawal over the 
trust that is not subject to an ascertainable standard under section 2041 or 
section 2514 of the Code, or the power of withdrawal can be exercised to 
discharge a duty of support the person possesses, or (iv) the governing 
instrument expressly prohibits use of this Part by specific reference to this 
Part. (2003-232, s. 2.) 

Part 3. Judicial Control of Discretionary Power. 

§ 37A-1-105. Judicial control of discretionary power. 

(a) The court shall not order a fiduciary to change a decision to exercise or 
not to exercise a discretionary power conferred by this Chapter unless it 
determines that the decision was an abuse of the fiduciary’s discretion. A 
fiduciary’s decision is not an abuse of discretion merely because the court 
would have exercised the power in a different manner or would not have 
exercised the power. 

(b) The decisions to which subsection (a) of this section applies include: 
(1) A decision under G.S. 37A-1-104(a) as to whether and to what extent 

an amount should be transferred from principal to income or from 
income to principal. 

(2) A decision regarding the factors that are relevant to the trust and its 
beneficiaries, the extent to which the factors are relevant, and the 
weight, if any, to be given to those factors in deciding whether and to 
what extent to exercise the discretionary power conferred by G:S. 
37A-1-104(a). 

(c) If the court determines that a fiduciary has abused the fiduciary’s 
discretion, the court may place the income and remainder beneficiaries in the 
positions they would have occupied if the discretion had not been abused, 
according to the following rules: 

(1) To the extent that the abuse of discretion has resulted in no distribu- 
tion to a beneficiary or in a distribution that is too small, the court 
shall order the fiduciary to distribute from the trust to the beneficiary 
an amount that the court determines will restore the beneficiary, in 
whole or in part, to the beneficiary’s appropriate position. 

(2) To the extent that the abuse of discretion has resulted in a distribution 
to a beneficiary that is too large, the court shall place the beneficia- 
ries, the trust, or both, in whole or in part, in their appropriate 
positions by ordering the fiduciary to withhold an amount from one or 
more future distributions to the beneficiary who received the distri- 
bution that was too large or ordering that beneficiary to return some 
or all of the distribution to the trust. 

(3) To the extent that the court is unable, after applying subdivisions (1) 
and (2) of this subsection, to place the beneficiaries, the trust, or both 
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in the positions they would have occupied if the discretion had not 
been abused, the court may order the fiduciary to pay an appropriate 
amount from its own funds to one or more of the beneficiaries or the 
trust or both. 

(d) Upon petition by the fiduciary, the court having jurisdiction over a trust 
or estate shall determine whether a proposed exercise or nonexercise by the 
fiduciary of a discretionary power conferred by this Chapter will result in an 
abuse of the fiduciary’s discretion. If the petition describes the proposed 
exercise or nonexercise of the power and contains sufficient information to 
inform the beneficiaries of the reasons for the proposal, the facts upon which 
the fiduciary relies, and an explanation of how the income and remainder 
beneficiaries will be affected by the proposed exercise or nonexercise of the 
power, a beneficiary who challenges the proposed exercise or nonexercise has 
the burden of establishing that it will result in an abuse of discretion. 
(2003-232, s. 2.) 

OFFICIAL COMMENT 

General. All of the discretionary powers in 
the 1997 Act are subject to the normal rules 
that govern a fiduciary’s exercise of discretion. 
Section 105 codifies those rules for purposes of 
the Act so that they will be readily apparent 
and accessible to fiduciaries, beneficiaries, their 
counsel and the courts if and when questions 
concerning such powers arise. 

Section 105 also makes clear that the normal 
rules governing the exercise of a fiduciary’s 
powers apply to the discretionary power to 
adjust conferred upon a trustee by Section 
104(a). Discretionary provisions authorizing 
trustees to determine what is income and what 
is principal have been used in governing instru- 
ments for years; Section 2 of the 1931 Uniform 
Principal and Income Act recognized that prac- 
tice by providing that “the person establishing 
the principal may himself direct the manner of 
ascertainment of income and principal...or 
grant discretion to the trustee or other person 
to do so....” Section 103(a)(2) also recognizes 
the power of a settlor to grant such discretion to 
the trustee. Section 105 applies to a discretion- 
ary power granted by the terms of a trust or a 
will as well as the power to adjust in Section 
104(a). 
Power to Adjust. The exercise of the power 

to adjust is governed by a trustee’s duty of 
impartiality, which requires the trustee to 
strike an appropriate balance between the in- 
terests of the income and remainder beneficia- 
ries. Section 103(b) expresses this duty by re- 
quiring the trustee to “administer a trust or 
estate impartially, based on what is fair and 
reasonable to all of the beneficiaries, except to 
the extent that the terms of the trust or the will 
clearly manifest an intention that the fiduciary 
shall or may favor one or more of the beneficia- 
ries.” Because this involves the exercise of judg- 
ment in circumstances rarely capable of perfect 
resolution, trustees are not expected to achieve 

perfection; they are, however, required to make 
conscious decisions in good faith and with 
proper motives. 

In seeking the proper balance between the 
interests of the beneficiaries in matters involv- 
ing principal and income, a trustee’s traditional 
approach has been to determine the settlor’s 
objectives from the terms of the trust, gather 
the information needed to ascertain the finan- 
cial circumstances of the beneficiaries, deter- 

mine the extent to which the settlor’s objectives 
can be achieved with the resources available in 
the trust, and then allocate the trust’s assets 

between stocks and fixed-income securities in a 
way that will produce a particular level or 
range of income for the income beneficiary. The 
key element in this process has been to deter- 
mine the appropriate level or range of income 
for the income beneficiary, and that will con- 
tinue to be the key element in deciding whether 
and to what extent to exercise the discretionary 
power conferred by Section 104(a). If it becomes 
necessary for a court to determine whether an 
abuse of the discretionary power to adjust be- 
tween principal and income has occurred, the. 
criteria should be the same as those that courts 
have used in the past to determine whether a 
trustee has abused its discretion in allocating 
the trust’s assets between stocks and fixed- 
income securities. 
A fiduciary has broad latitude in choosing the 

methods and criteria to use in deciding whether 
and to what extent to exercise the power to 
adjust in order to achieve impartiality between 
income beneficiaries and remainder beneficia- 
ries or the degree of partiality for one or the 
other that is provided for by the terms of the 
trust or the will. For example, in deciding what 
the appropriate level or range of income should 
be for the income beneficiary and whether to 
exercise the power, a trustee may use the 

methods employed prior to the adoption of the 
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1997 Act in deciding how to allocate trust 
assets between stocks and fixed-income securi- 
ties; or may consider the amount that would be 
distributed each year based on a percentage of 
the portfolio’s value at the beginning or end of 
an accounting period, or the average portfolio 
value for several accounting periods, in a man- 
ner similar to a unitrust, and may select a 
percentage that the trustee believes is appro- 
priate for this purpose and use the same per- 
centage or different percentages in subsequent 
years. The trustee may also use hypothetical 
portfolios of marketable securities to determine 
an appropriate level or range of income within 
which a distribution might fall. 
An adjustment may be made prospectively at 

the beginning of an accounting period, based on 
a projected return or range of returns for a 
trust’s portfolio, or retrospectively after the 
fiduciary knows the total realized or unrealized 
return for the period; and instead of an annual 
adjustment, the trustee may distribute a fixed 
dollar amount for several years, in a manner 
similar to an annuity, and may change the fixed 
dollar amount periodically. No inference of 
abuse is to be drawn if a fiduciary uses different 
methods or criteria for the same trust from 
time to time, or uses different methods or 
criteria for different trusts for the same ac- 
counting period. 

While a trustee must consider the portfolio as 
a whole in deciding whether and to what extent 
to exercise the power to adjust, a trustee may 
apply different criteria in considering the por- 
tion of the portfolio that is composed of market- 
able securities and the portion whose market 
value cannot be determined readily, and may 
take into account a beneficiary's use or posses- 
sion of a trust asset. 
Under the prudent investor rule, a trustee is 

to incur costs that are appropriate and reason- 
able in relation to the assets and the purposes 
of the trust, and the same consideration applies 
in determining whether and to what extent to 
exercise the power to adjust. In making invest- 
ment decisions under the prudent investor rule, 
the trustee will have considered the purposes, 
terms, distribution requirements, and other 
circumstances of the trust for the purpose of 
adopting an overall investment strategy having 
risk and return objectives reasonably suited to 
the trust. A trustee is not required to duplicate 
that work for principal and income purposes, 
and in many cases the decision about whether 
and to what extent to exercise the power to 
adjust may be made at the same time as the 
investment decisions. To help achieve the objec- 
tive of reasonable investment costs, a trustee 
may also adopt policies that apply to all trusts 
or to individual trusts or classes of trusts, based 
on their size or other criteria, stating whether 
and under what circumstances the power to 
adjust will be exercised and the method of 
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making adjustments; no inference of abuse is to 
be drawn if a trustee adopts such policies. 

General rule. The first sentence of Section 
105(a) is from Restatement (Second) of Trusts 
§ 187 and Restatement (Third) of Trusts (‘Ten- 
tative Draft No. 2, 1999) § 50(1). The second 
sentence of Section 105(a) derives from Com- 
mente to§ 187 of the Second Restatement and 

Comment 6 to § 50 of the Third Restatement. 

The reference in Section 105(a) to a fiducia- 
ry’ decision to exercise or not to exercise a 
discretionary power underscores a fundamen- 
tal precept, which is that a fiduciary has a duty 
to make a conscious decision about exercising 
or not exercising a discretionary power. Com- 
ment b to § 50 ofthe Third Restatement states: 

[A] court will intervene where the exercise of 
a power is left to the judgment of a trustee who 
improperly fails to exercise that judgment. 
Thus, even where a trustee has discretion 
whether or not to make any payments to a 
particular beneficiary, the court will interpose 
if the trustee, arbitrarily or without knowledge 
of or inquiry into relevant circumstances, fails 
to exercise the discretion. 

Section 105(b) makes clear that the rule of 
subsection (a) applies not only to the power 
conferred by Section 104(a) but also to the 
evaluation process required by Section 104(b) 
in deciding whether and to what extent to 
exercise the power to adjust. Under Section 
104(b), a trustee is to consider all of the factors 
that are relevant to the trust and its beneficia- 
ries, including, to the extent the trustee deter- 
mines they are relevant, the nine factors enu- 
merated in Section 104(b). Section 104(b) 
derives from Section 2(c) of the Uniform Pru- 
dent Investor Act, which lists eight circum- 
stances that a trustee shall consider, to the 
extent they are relevant, in investing and man- 
aging assets. The trustee’s decisions about 
what factors are relevant for purposes of Sec- 
tion 104(b) and the weight to be accorded each 
of the relevant factors are part of the discretion- 
ary decision-making process. As such, these 
decisions are not subject to change for the 
purpose of changing the trustee’s ultimate de- 
cision unless the court determines that there 
has been an abuse of discretion in determining 
the relevancy and weight of these factors. 
Remedy. The exercise or nonexercise of a 

discretionary power under the Act normally 
affects the amount or timing of a distribution to 
the income or remainder beneficiaries. The pri- 
mary remedy under Section 105(c) for abuse of 
discretion is the restoration of the beneficiaries 
and the trust to the positions they would have 
occupied if the abuse had not occurred. It draws 
on a basic principle of restitution that if a 
person pays money to someone who is not 
intended to receive it (and in a case to which 
this Act applies, not intended by the settlor to 
receive it in the absence of an abuse of discre- 
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tion by the trustee), that person is entitled to 

restitution on the ground that the payee would 

be unjustly enriched if he were permitted to 

retain the payment. See Restatement of Resti- 

tution § 22 (1937). The objective is to accom- 

plish the restoration initially by making adjust- 

ments between the beneficiaries and the trust 

to the extent possible; to the extent that resto- 

ration is not possible by such adjustments, a 

court may order the trustee to pay an amount 

to one or more of the beneficiaries, the trust, or 

both the beneficiaries and the trust. If the court 

determines that it is not possible in the circum- 

stances to restore them to the their appropriate 

positions, the court may provide other remedies 

appropriate to the circumstances. The ap- 

proach of Section 105(c) is supported by Com- 

ment b to § 50 of the Third Restatement of 

Trusts: 
When judicial intervention is required, a 

court may direct the trustee to make or refrain 

from making certain payments; issue instruc- 

tions to clarify the standards or guidelines 

applicable to the exercise of the power; or 

rescind the trustee’s payment decisions, usu- 

ally directing the trustee to recover amounts 
improperly distributed and holding the trustee 
liable for failure or inability to do so.... 

Advance determinations. Section 105(d) 

employs the familiar remedy of the trustee's 
petition to the court for instructions. It requires 
the court to determine, upon a petition by the 
fiduciary, whether a proposed exercise or 
nonexercise of a discretionary power by the 
fiduciary of a power conferred by the Act would 

Editor’s Note. — Session Laws 2003-232, s. 
8, makes this Chapter effective January 1, 
2004, and applicable to every trust or dece- 
dent’s estate existing on that date or coming 
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be an abuse of discretion under the general rule 

of Section 105(a). If the petition contains the 

information prescribed in the second sentence 

of subsection (d), the proposed action or inac- 

tion is presumed not to result in an abuse, and 

a beneficiary who challenges the proposal must 

establish that it will. 

Subsection (d) is intended to provide a fidu- 

ciary the opportunity to obtain an assurance of 

finality in a judicial proceeding before proceed- 

ing with a proposed exercise or nonexercise of a 

discretionary power. Its purpose is not, how- 

ever, to have the court instruct the fiduciary 

how to exercise the discretion. 

A fiduciary may also obtain the consent of the 

beneficiaries to a proposed act or an omission to 

act, and a beneficiary cannot hold the fiduciary 
liable for that act or omission unless: 

(a) the beneficiary was under an incapacity at 
the time of such consent or of such act or 

omission; or 

(b) the beneficiary, when he gave his consent, 

did not know of his rights and of the material 
facts which the trustee knew or should have 
known and which the trustee did not reason- 
ably believe that the beneficiary knew; or 

(c) the consent of the beneficiary was induced 
by improper conduct of the trustee. 

Restatement (Second) of Trusts § 216. 
If there are many beneficiaries, including 

some who are incapacitated or unascertained, 
the fiduciary may prefer the greater assurance 
of finality provided by a judicial proceeding that 
will bind all persons who have an interest in 
the trust. 

into existence after that date, except as other- 
wise expressly provided in the will or terms of 
the trust or in the provisions of Chapter 37A of 
the General Statutes, as enacted in this act. 

ARTICLE 2. 

Decedent’s Estate or Terminating Income Interest. 

§ 37A-2-201. Determination and distribution of net in- 

come. 

After a decedent dies, in the case of an estate, or after an income interest in 

a trust ends, the following rules apply: 
(1) A fiduciary of an estate or of a terminating income interest shall 

determine the amount of net income and net principal receipts 

received from property specifically given to a beneficiary under the 

rules in Articles 3 through 5 of this Chapter that apply to trustees and 

the rules in subdivision (5) of this section. The fiduciary shall 

distribute the net income and net principal receipts to the beneficiary 
who is to receive the specific property. 
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(2) A fiduciary shall determine the remaining net income of a decedent’s 
estate or a terminating income interest under the rules in Articles 3 
through 5 of this Chapter that apply to trustees and by: 
a. Including in net income all income from property used to discharge 

liabilities; 
b. Paying from income or principal, in the fiduciary’s discretion, fees 

of attorneys, accountants, and fiduciaries; court costs and other 
expenses of administration; and interest on death taxes, but the 
fiduciary may pay those expenses from income of property pass- 
ing to a trust for which the fiduciary claims an estate tax marital 
or charitable deduction only to the extent that the payment of 
those expenses from income will not cause the reduction or loss of 
the deduction; and 

c. Paying from principal all other disbursements made or incurred in 
connection with the settlement of a decedent’s estate or the 
winding up of a terminating income interest, including debts, 
funeral expenses, disposition of remains, family allowances, and 
death taxes and related penalties that are apportioned to the 
estate or terminating income interest by the will, the terms of the 
trust, or applicable law. 

(3) Unless the will or trust instrument otherwise provides, or the court 
otherwise directs, a fiduciary shall distribute to a beneficiary who 
receives a pecuniary amount outright interest, computed as provided 
in G.S. 24-1 from the date that is one year following the date of death 
of the person whose death gives rise to the payment of the pecuniary 
bequest or the happening of the contingency that causes the income 
interest to end, from net income determined under subdivision (2) of 
this section or from principal to the extent that net income is 
insufficient. However, this subdivision shall not apply to a pecuniary 
bequest: 
a. To or for the benefit of a decedent’s surviving spouse that is or can 

be qualified for the federal estate tax marital deduction; or 
b. To or for the benefit of charitable organizations that are qualified 

for the federal estate tax charitable deduction, including a char- 
itable remainder trust. 

(4) A fiduciary shall distribute the net income remaining after distribu- 
tions required by subdivision (3) of this section in the manner 
described in G.S. 37A-2-202 to all other beneficiaries, including a 
beneficiary who receives a pecuniary amount in trust, even if the 
beneficiary holds an unqualified power to withdraw assets from the 
trust or other presently exercisable general power of appointment 
over the trust. 

(5) A fiduciary shall not reduce principal or income receipts from property 
described in subdivision (1) of this section because of a payment 
described in G.S. 37A-5-501 or G.S. 37A-5-502 to the extent that the 
will, the terms of the trust, or applicable law requires the fiduciary to 
make the payment from assets other than the property or to the 
extent that the fiduciary recovers or expects to recover the payment 
from a third party. The net income and principal receipts from the 
property are determined by including all of the amounts the fiduciary 
receives or pays with respect to the property, whether those amounts 
accrued or became due before, on, or after the date of a decedent’s 
death or an income interest’s terminating event, and by making a 
reasonable provision for amounts that the fiduciary believes the 
estate or terminating income interest may become obligated to pay 
after the property is distributed. (2003-232, s. 2.) 
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OFFICIAL COMMENT 

Terminating income interests and suc- 
cessive income interests. A trust that pro- 
vides for a single income beneficiary and an 
outright distribution of the remainder ends 
when the income interest ends. A more complex 
trust may have a number of income interests, 
either concurrent or successive, and the trust 

will not necessarily end when one of the income 
interests ends. For that reason, the Act speaks 
in terms of income interests ending and begin- 
ning rather than trusts ending and beginning. 
When an income interest in a trust ends, the 
trustee’s powers continue during the winding 
up period required to complete its administra- 
tion. A terminating income interest is one that 
has ended but whose administration is not 
complete. 

If two or more people are given the right to 
receive specified percentages or fractions of the 
income from a trust concurrently and one of the 
concurrent interests ends, e.g., when a benefi- 

ciary dies, the beneficiary's income interest 
ends but the trust does not. Similarly, when a 
trust with only one income beneficiary ends 
upon the beneficiary’s death, the trust instru- 
ment may provide that part or all of the trust 
assets shall continue in trust for another in- 
come beneficiary. While it is common to think 
and speak of this (and even to characterize it in 
a trust instrument) as a “new” trust, it is a 
continuation of the original trust for a remain- 
der beneficiary who has an income interest in 
the trust assets instead of the right to receive 
them outright. For purposes of this Act, this is 
a successive income interest in the same trust. 
The fact that a trust may or may not end when 
an income interest ends is not significant for 
purposes of this Act. 

If the assets that are subject to a terminating 
income interest pass to another trust because 

the income beneficiary exercises a general 
power of appointment over the trust assets, the 
recipient trust would be a new trust; and if they 
pass to another trust because the beneficiary 
exercises a nongeneral power of appointment 
over the trust assets, the recipient trust might 
be a new trust in some States (see 5A Austin W. 
Scott & William F. Fratcher, The Law of Trusts 
§ 640, at 483 (4th ed. 1989)); but for purposes 
of this Act a new trust created in these circum- 
stances is also a successive income interest. 

Gift of a pecuniary amount. Section 
201(3) and (4) provide different rules for an 
outright gift of a pecuniary amount and a gift in 
trust of a pecuniary amount; this is the same 
ace | used in Section 5(b)(2) of the 1962 

ct. 

Interest on pecuniary amounts. Section 
201(3) provides that the beneficiary of an out- 
right pecuniary amount is to receive the inter- 

est or other amount provided by applicable law 
if there is no provision in the will or the terms 
of the trust. Many States have no applicable 
law that provides for interest or some other 
amount to be paid on an outright pecuniary gift 
under an inter vivos trust; this section provides 
that in such a case the interest or other amount 
to be paid shall be the same as the interest or 
other amount required to be paid on testamen- 
tary pecuniary gifts. This provision is intended 
to accord gifts under inter vivos instruments 
the same treatment as testamentary gifts. The 
various state authorities that provide for the 
amount that a beneficiary of an outright pecu- 
niary amount is entitled to receive are collected 
in Richard B. Covey, Marital Deduction and 
Credit Shelter Dispositions and the Use of 
Formula Provisions, App. B (4th ed. 1997). 
Administration expenses and interest 

on death taxes. Under Section 201(2)(B) a 
fiduciary may pay administration expenses and 
interest on death taxes from either income or 
principal. An advantage of permitting the fidu- 
ciary to choose the source of the payment is 
that, if the fiduciary’s decision is consistent 
with the decision to deduct these expenses for 
income tax purposes or estate tax purposes, it 
eliminates the need to adjust between principal 
and income that may arise when, for example, 
an expense that is paid from principal is de- 
ducted for income tax purposes or an expense 
that is paid from income is deducted for estate 
tax purposes. 

The United States Supreme Court has con- 
sidered the question of whether an estate tax 
marital deduction or charitable deduction 
should be reduced when administration ex- 
penses are paid from income produced by prop- 
erty passing in trust for a surviving spouse or 
for charity and deducted for income tax pur- 
poses. The Court rejected the IRS position that 
administration expenses properly paid from 
income under the terms of the trust or state law 
must reduce the amount of a marital or chari- 
table transfer, and held that the value of the 
transferred property is not reduced for estate 
tax purposes unless the administration ex- 
penses are material in light of the income the 
trust corpus could have been expected to gen- 
erate. Commissioner v. Estate of Otis C. 
Hubert, 117 S.Ct. 1124 (1997). The provision in 
Section 201(2)(B) permits a fiduciary to pay and 
deduct administration expenses from income 
only to the extent that it will not cause the 
reduction or loss of an estate tax marital or 
charitable contributions deduction, which 
means that the limit on the amount payable 
from income will be established eventually by 
Treasury Regulations. 

Interest on estate taxes. The IRS agrees 
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that interest on estate and inheritance taxes 
may be deducted for income tax purposes with- 
out having to reduce the estate tax deduction 
for amounts passing to a charity or surviving 
spouse, whether the interest is paid from prin- 
cipal or income. Rev. Rul. 93-48, 93-2 C.B. 270. 
For estates of persons who died before 1998, a 
fiduciary may not want to deduct for income tax 
purposes interest on estate tax that is deferred 
under Section 6166 or 6163 because deducting 
that interest for estate tax purposes may pro- 
duce more beneficial results, especially if the 
estate has little or no income or the income tax 
bracket is significantly lower than the estate 
tax bracket. For estates of persons who die 

Editor’s Note. — Session Laws 2003-232, s. 
8, makes this Chapter effective January 1, 
2004, and applicable to every trust or dece- 
dent’s estate existing on that date or coming 
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after 1997, no estate tax or income tax deduc- 
tion will be allowed for interest paid on estate 
tax that is deferred under Section 6166. How- 
ever, interest on estate tax deferred under 
Section 6163 will continue to be deductible for 
both purposes, and interest on estate tax defi- 
ciencies will continue to be deductible for estate 
tax purposes if an election under Section 6166 
is not in effect. 

Under the 1962 Act, Section 13(c)(5) charges 
interest on estate and inheritance taxes to 
principal. The 1931 Act has no provision. Sec- 
tion 501(3) of this Act provides that, except to 
the extent provided in Section 201(2)(B) or (C), 
all interest must be paid from income. 

into existence after that date, except as other- 
wise expressly provided in the will or terms of 
the trust or in the provisions of Chapter 37A of 
the General Statutes, as enacted in this act. 

§ 37A-2-202. Distribution to residuary and remainder ben- 
eficiaries. 

(a) Each beneficiary described in G.S. 37A-2-201(4) is entitled to receive a 
portion of the net income equal to the beneficiary’s fractional interest in 
undistributed principal assets, using values as of the distribution date. If a 
fiduciary makes more than one distribution of assets to beneficiaries to whom 
this section applies, each beneficiary, including one who does not receive part 
of the distribution, is entitled, as of each distribution date, to the net income 
the fiduciary has received after the date of death or terminating event or 
earlier distribution date but has not distributed as of the current distribution 
date. 

(b) In determining a beneficiary’s share of net income, the following rules 
apply: 

(1) The beneficiary is entitled to receive a portion of the net income equal 
to the beneficiary's fractional interest in the undistributed principal 
assets immediately before the distribution date, including assets that 
later may be sold to meet principal obligations. 

(2) The beneficiary’s fractional interest in the undistributed principal 
assets shall be calculated without regard to property specifically given 
to a beneficiary and property required to pay pecuniary amounts not 
in trust. 

(3) The beneficiary’s fractional interest in the undistributed principal 
assets shall be calculated on the basis of the aggregate value of those 
assets as of the distribution date without reducing the value by any 
unpaid principal obligation. 

(4) The distribution date for purposes of this section may be the date as of 
which the fiduciary calculates the value of the assets if that date is 
reasonably near the date on which assets are actually distributed. 

(c) Ifa fiduciary does not distribute all of the collected but undistributed net 
income to each person as of a distribution date, the fiduciary shall maintain 
appropriate records showing the interest of each beneficiary in that net 
income. 

(d) A fiduciary may apply the rules in this section, to the extent that the 
fiduciary considers it appropriate, to net gain or loss realized after the date of 
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death or terminating event or earlier distribution date from the disposition of 

a principal asset if this section applies to the income from the asset. (2003-232, 

Sea) 

OFFICIAL COMMENT 

Relationship to prior Acts. Section 202 
retains the concept in Section 5(b)(2) of the 
1962 Act that the residuary legatees of estates 
are to receive net income earned during the 
period of administration on the basis of their 
proportionate interests in the undistributed 
assets when distributions are made. It changes 
the basis for determining their proportionate 
interests by using asset values as of a date 
reasonably near the time of distribution in- 
stead of inventory values; it extends the appli- 
cation of these rules to distributions from ter- 

minating trusts; and it extends these rules to 
gain or loss realized from the disposition of 
assets during administration, an omission in 
the 1962 Act that has been noted by several 
commentators. See, e.g., Richard B. Covey, 
Marital Deduction and Credit Shelter Disposi- 
tions and the Use of Formula Provisions 91 (4th 
ed. 1998); Thomas H. Cantrill, Fractional or 
Percentage Residuary Bequests: Allocation of 
Postmortem Income, Gain and Unrealized Ap- 
preciation, 10 Prob. Notes 322, 327 (1985). 

ARTICLE 3. 

Apportionment at Beginning and End of Income Interest. 

§ 37A-3-301. When right to income begins and ends. 

(a) An income beneficiary is entitled to net income from the date on which 
the income interest begins. An income interest begins on the date specified in 
the terms of the trust or, if no date is specified, on the date an asset becomes 
subject to a trust or successive income interest. 

(b) An asset becomes subject to a trust: 
(1) On the date it is transferred to the trust in the case of an asset that is 

transferred to a trust during the transferor’s life; 
(2) On the date of a testator’s death in the case of an asset that becomes 

subject to a trust by reason of a will, even if there is an intervening 
period of administration of the testator’s estate; or 

(3) On the date of an individual’s death in the case of an asset that is 
transferred to a fiduciary by a third party because of the individual’s 
death. 

(c) An asset becomes subject to a successive income interest on the day after 
the preceding income interest ends, as determined under subsection (d) of this 
section, even if there is an intervening period of administration to wind up the 
preceding income interest. 

(d) An income interest ends on the day before an income beneficiary dies or 
another terminating event occurs or on the last day of a period during which 
there is no beneficiary to whom a trustee may distribute income. (2003-232, s. 
2.) 

OFFICIAL COMMENT 

Period during which there is no benefi- 
ciary. The purpose of the second part of sub- 
section (d) is to provide that, at the end of a 
period during which there is no beneficiary to 
whom a trustee may distribute income, the 
trustee must apply the same apportionment 
rules that apply when a mandatory income 
interest ends. This provision would apply, for 

example, if a settlor creates a trust for grand- 
children before any grandchildren are born. 
When the first grandchild is born, the period 
preceding the date of birth is treated as having 
ended, followed by a successive income interest, 
and the apportionment rules in Sections 302 
and 303 apply accordingly if the terms of the 
trust do not contain different provisions. 
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Editor’s Note. — Session Laws 2003-232, s. 
8, makes this Chapter effective January 1, 
2004, and applicable to every trust or dece- 
dent’s estate existing on that date or coming 

§ 37A-3-302. Apportionment 
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into existence after that date, except as other- 
wise expressly provided in the will or terms of 
the trust or in the provisions of Chapter 37A of 
the General Statutes, as enacted in this act. 

of receipts and disburse- 
ments when decedent dies or income interest 
begins. 

(a) A trustee shall allocate an income receipt or disbursement, other than 
one to which G.S. 37A-2-201(1) applies to principal, ifits due date occurs before 
a decedent dies in the case of an estate or before an income interest begins in 
the case of a trust or successive income interest. 

(b) A trustee shall allocate an income receipt or disbursement to income if 
its due date occurs on or after the date on which a decedent dies or an income 
interest begins and it is a periodic due date. An income receipt or disbursement 
shall be treated as accruing from day to day if its due date is not periodic or it 
has no due date. The portion of the receipt or disbursement accruing before the 
date on which a decedent dies or an income interest begins shall be allocated 
to principal, and the balance shall be allocated to income. 

(c) An item of income or an obligation is due on the date the payer is 
required to make a payment. If a payment date is not stated, there is no due 
date for the purposes of this Chapter. Distributions to shareholders or other 
owners from an entity to which G.S. 37A-4-401 applies are considered to be due 
on the date fixed by the entity for determining who is entitled to receive the 
distribution or, if no date is fixed, on the declaration date for the distribution. 
A due date is periodic for receipts or disbursements that shall be paid at 
regular intervals under a lease or an obligation to pay interest or if an entity 
customarily makes distributions at regular intervals. (2003-232, s. 2.) 

OFFICIAL COMMENT 

Prior Acts. Professor Bogert stated that 
“Section 4 of the [1962] Act makes a change 
with respect to the apportionment of the in- 
come of trust property not due until after the 
trust began but which accrued in part before 
the commencement of the trust. It treats such 
income as to be credited entirely to the income 
account in the case of a living trust, but to be 
apportioned between capital and income in the 
case of a testamentary trust. The [1931] Act 
apportions such income in the case of both 
types of trusts, except in the case of corporate 
dividends.” George G. Bogert, The Revised Uni- 
form Principal and Income Act, 38 Notre Dame 
Law. 50, 52 (1962). The 1962 Act also provides 
that an asset passing to an inter vivos trust by 
a bequest in the settlor’s will is governed by the 
rule that applies to a testamentary trust, so 
that different rules apply to assets passing to 
an inter vivos trust depending upon whether 
they were transferred to the trust during the 
settlor’s life or by his will. 
Having several different rules that apply to 

similar transactions is confusing. In order to 
simplify administration, Section 302 applies 
the same rule to inter vivos trusts (revocable 
and irrevocable), testamentary trusts, and as- 

sets that become subject to an inter vivos trust 
by a testamentary bequest. 

Periodic payments. Under Section 302, a 
periodic payment is principal if it is due but 
unpaid before a decedent dies or before an asset 
becomes subject to a trust, but the next pay- 
ment is allocated entirely to income and is not 
apportioned. Thus, periodic receipts such as 
rents, dividends, interest, and annuities, and 
disbursements such as the interest portion of a 
mortgage payment, are not apportioned. This is 
the original common law rule. Edwin A. Howes, 
Jr., The American Law Relating to Income and 
Principal 70 (1905). In trusts in which a sur- 
viving spouse is dependent upon a regular flow 
of cash from the decedent’s securities portfolio, 
this rule will help to maintain payments to the 
spouse at the same level as before the settlor’s 
death. Under the 1962 Act, the pre-death por- 
tion of the first periodic payment due after 
death is apportioned to principal in the case of 
a testamentary trust or securities bequeathed 
by will to an inter vivos trust. 
Nonperiodic payments. Under the second 

sentence of Section 302(b), interest on an obli- 
gation that does not provide a due date for the 
interest payment, such as interest on an in- 
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come tax refund, would be apportioned to prin- 
cipal to the extent it accrues before a person 
dies or an income interest begins unless the 
obligation is specifically given to a devisee or 
remainder beneficiary, in which case all of the 
accrued interest passes under Section 201(1) to 
the person who receives the obligation. The 
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that has a due date but does not provide for 
periodic payments. If there is no stated interest 
on the obligation, such as a zero coupon bond, 
and the proceeds from the obligation are re- 
ceived more than one year after it is purchased 
or acquired by the trustee, the entire amount 
received is principal under Section 406. 

same rule applies to interest on an obligation 

§ 37A-3-303. Apportionment when income interest ends. 

(a) In this section, “undistributed income” means net income received before 
the date on which an income interest ends. The term does not include an item 
of income or expense that is due or accrued or net income that has been added 
or is required to be added to principal under the terms of the trust. 

(b) When a mandatory income interest ends, the trustee shall pay to a 
mandatory income beneficiary who survives that date, or to the estate of a 
deceased mandatory income beneficiary whose death causes the interest to 
end, the beneficiary's share of the undistributed income that is not disposed of 
under the terms of the trust unless the beneficiary has an unqualified power to 
revoke more than five percent (5%) of the trust immediately before the income 
interest ends. In the latter case, the undistributed income from the portion of 
the trust that may be revoked shall be added to principal. 

(c) When a trustee’s obligation to pay a fixed annuity or a fixed fraction of 
the value of the trust’s assets ends, the trustee shall prorate the final payment 
if and to the extent required by applicable law to accomplish a purpose of the 
trust or its settlor relating to income, gift, estate, or other tax requirements. 
(2003-232, s. 2.) 

OFFICIAL COMMENT 

Prior Acts. Both the 1931 Act (Section 4) 
and the 1962 Act (Section 4(d)) provide that a 
deceased income beneficiary’s estate is entitled 
to the undistributed income. The Drafting 
Committee concluded that this is probably not 
what most settlors would want, and that, with 
respect to undistributed income, most settlors 
would favor the income beneficiary first, the 
remainder beneficiaries second, and the income 
beneficiary’s heirs last, if at all. However, it 
decided not to eliminate this provision to avoid 
causing disputes about whether the trustee 
should have distributed collected cash before 
the income beneficiary died. 
Accrued periodic payments. Under the 

prior Acts, an income beneficiary or his estate is 
entitled to receive a portion of any payments, 
other than dividends, that are due or that have 
accrued when the income interest terminates. 
The last sentence of subsection (a) changes that 
rule by providing that such items are not in- 
cluded in undistributed income. The items af- 
fected include periodic payments of interest, 
rent, and dividends, as well as items of income 
that accrue over a longer period of time; the 
rule also applies to expenses that are due or 
accrued. 
Example — accrued periodic payments. 

The rules in Section 302 and Section 303 work 

in the following manner: Assume that a peri- 
odic payment of rent that is due on July 20 has 
not been paid when an income interest ends on 
July 30; the successive income interest begins 
on July 31, and the rent payment that was due 
on July 20 is paid on August 3. Under Section 
302(a), the July 20 payment is added to the 
principal of the successive income interest 
when received. Under Section 302(b), the entire 
periodic payment of rent that is due on August 
20 is income when received by the successive 
income interest. Under Section 303, neither the 
income beneficiary of the terminated income 
interest nor the beneficiary’s estate is entitled 
to any part of either the July 20 or the August 
20 payments because neither one was received 
before the income interest ended on July 30. 
The same principles apply to expenses of the 
trust. 

Beneficiary with an unqualified power 
to revoke. The requirement in subsection (b) 
to pay undistributed income to a mandatory 
income beneficiary or her estate does not apply 
to the extent the beneficiary has an unqualified 
power to revoke more than five percent of the 
trust immediately before the income interest 
ends. Without this exception, subsection (b) 
would apply to a revocable living trust whose 
settlor is the mandatory income beneficiary 
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during her lifetime, even if her will provides 
that all of the assets in the probate estate are to 
be distributed to the trust. 

If a trust permits the beneficiary to withdraw 
all or a part of the trust principal after attain- 
ing a specified age and the beneficiary attains 
that age but fails to withdraw all of the princi- 
pal that she is permitted to withdraw, a trustee 
is not required to pay her or her estate the 
undistributed income attributable to the por- 
tion of the principal that she left in the trust. 
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beneficiary has either provided for the disposi- 
tion of the trust assets (including the undistrib- 
uted income) by exercising a power of appoint- 
ment that she has been given or has not 
withdrawn the assets because she is willing to 
have the principal and undistributed income be 
distributed under the terms of the trust. If the 
beneficiary has the power to withdraw 25% of 
the trust principal, the trustee must pay to her 
or her estate the undistributed income from the 
75% that she cannot withdraw. 

The assumption underlying this rule is that the 

ARTICLE 4. 

Allocation of Receipts During Administration of Trust. 

Part 1. Receipts From Entities. 

§ 37A-4-401. Character of receipts. 

(a) In this section, “entity” means a corporation, partnership, limited 
liability company, regulated investment company, real estate investment trust, 
common trust fund, or any other organization in which a trustee has an 
interest other than a trust or estate to which G.S. 37A-4-402 applies, a 
business or activity to which G.S. 37A-4-403 applies, or an asset-backed 
security to which G.S. 37A-4-415 applies. 

(b) Except as otherwise provided in this section, a trustee shall allocate to 
income money received from an entity. 

(c) Atrustee shall allocate the following receipts from an entity to principal: 
(1) Property other than money; 
(2) Money received in one distribution or a series of related distributions 

in exchange for part or all of a trust’s interest in the entity; 
(3) Money received in total or partial liquidation of the entity; and 
(4) Money received from an entity that is a regulated investment company 

or a real estate investment trust if the money distributed is a capital 
gain dividend for federal income tax purposes. 

(d) Money is received in partial liquidation: 
(1) To the extent that the entity, at or near the time of a distribution, 

indicates that it is a distribution in partial liquidation; or 
(2) Ifthe total amount of money and property received in a distribution or 

series of related distributions is greater than twenty percent (20%) of 
the entity’s gross assets, as shown by the entity’s year-end financial 
statements immediately preceding the initial receipt. 

(e) Money is not received in partial liquidation, nor may it be taken into 
account under subdivision (2) of subsection (d) of this section, to the extent that 
it does not exceed the amount of income tax that a trustee or beneficiary shall 
pay on taxable income of the entity that distributes the money. 

(f) Atrustee may rely upon a statement made by an entity about the source 
or character of a distribution if the statement is made at or near the time of 
distribution by the entity’s board of directors or other person or group of 
persons authorized to exercise powers to pay money or transfer property 
comparable to those of a corporation’s board of directors. (2003-232, s. 2.) 
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OFFICIAL COMMENT 

Entities to which Section 401 applies. 
The reference to partnerships in Section 401(a) 
is intended to include all forms of partnerships, 
including limited partnerships, limited liability 
partnerships, and variants that have slightly 
different names and characteristics from State 
to State. The section does not apply, however, to 
receipts from an interest in property that a 
trust owns as a tenant in common with one or 
more co-owners, nor would it apply to an inter- 
est in a joint venture if, under applicable law, 
the trust’s interest is regarded as that of a 
tenant in common. 

Capital gain dividends. Under the Inter- 
nal Revenue Code and the Income Tax Regula- 
tions, a “capital gain dividend” from a mutual 
fund or real estate investment trust is the 
excess of the fund’s or trust’s net long-term 
capital gain over its net short-term capital loss. 
As a result, a capital gain dividend does not 
include any net short-term capital gain, and 
cash received by a trust because of a net short- 
term capital gain is income under this Act. 
Reinvested dividends. If a trustee elects 

(or continues an election made by its predeces- 
sor) to reinvest dividends in shares of stock of a 
distributing corporation or fund, whether evi- 
denced by new certificates or entries on the 
books of the distributing entity, the new shares 
would be principal. Making or continuing such 
an election would be equivalent to deciding 
under Section 104 to transfer income to princi- 
pal in order to comply with Section 103(b). 
However, if the trustee makes or continues the 

election for a reason other than to comply with 
Section 103(b), e.g., to make an investment 
without incurring brokerage commissions, the 
trustee should transfer cash from principal to 
income in an amount equal to the reinvested 
dividends. 
Distribution of property. The 1962 Act 

describes a number of types of property that 
would be principal if distributed by a corpora- 
tion. This becomes unwieldy in a section that 
applies to both corporations and all other enti- 

Editor’s Note. — Session Laws 2003-232, s. 
8, makes this Chapter effective January 1, 
2004, and applicable to every trust or dece- 
dent’s estate existing on that date or coming 

ties. By stating that principal includes the 
distribution of any property other than money, 
Section 401 embraces all of the items enumer- 
ated in Section 6 of the 1962 Act as well as any 
other form of nonmonetary distribution not 
specifically mentioned in that Act. 

Partial liquidations. Under subsection 
(d)(1), any distribution designated by the entity 
as a partial liquidating distribution is principal 
regardless of the percentage of total assets that 
it represents. If a distribution exceeds 20% of 
the entity’s gross assets, the entire distribution 
is a partial liquidation under subsection (d)(2) 
whether or not the entity describes it as a 
partial liquidation. In determining whether a 
distribution is greater than 20% of the gross 
assets, the portion of the distribution that does 
not exceed the amount of income tax that the 
trustee or a beneficiary must pay on the entity’s 
taxable income is ignored. 
Other large distributions. A cash distribu- 

tion may be quite large (for example, more than 
10% but not more than 20% of the entity’s gross 
assets) and have characteristics that suggest it 
should be treated as principal rather than in- 
come. For example, an entity may have re- 
ceived cash from a source other than the con- 
duct of its normal business operations because 
it sold an investment asset; or because it sold a 
business asset other than one held for sale to 
customers in the normal course of its business 
and did not replace it; or it borrowed a large 
sum of money and secured the repayment of the 
loan with a substantial asset; or a principal 
source of its cash was from assets such as 
mineral interests, 90% of which would have 
been allocated to principal if the trust had 
owned the assets directly. In such a case the 
trustee, after considering the total return from 
the portfolio as a whole and the income compo- 
nent of that return, may decide to exercise the 
power under Section 104(a) to make an adjust- 
ment between income and principal, subject to 
the limitations in Section 104(c). 

into existence after that date, except as other- 
wise expressly provided in the will or terms of 
the trust or in the provisions of Chapter 37A of 
the General Statutes, as enacted in this act. 

§ 37A-4-402. Distribution from trust or estate. 

A trustee shall allocate to income an amount received as a distribution of 
income from a trust or an estate in which the trust has an interest other than 
a purchased interest and shall allocate to principal an amount received as a 
distribution of principal from the trust or estate. If a trustee purchases an 
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interest in a trust that is an investment entity, or a decedent or donor transfers 
an interest in a trust to a trustee, G.S. 37A-4-401 or G.S. 37A-4-415 applies to 
a receipt from the trust. (2003-232, s. 2.) 

OFFICIAL COMMENT 

Terms of the distributing trust or estate. 
Under Section 103(a), a trustee is to allocate 
receipts in accordance with the terms of the 
recipient trust or, if there is no provision, in 
accordance with this Act. However, in deter- 
mining whether a distribution from another 
trust or an estate is income or principal, the 
trustee should also determine what the terms 
of the distributing trust or estate say about the 
distribution - for example, whether they direct 
that the distribution, even though made from 
the income of the distributing trust or estate, is 
to be added to principal of the recipient trust. 
Such a provision should override the terms of 
this Act, but if the terms of the recipient trust 

contain a provision requiring such a distribu- 
tion to be allocated to income, the trustee may 
have to obtain a judicial resolution of the con- 
flict between the terms of the two documents. 
Investment trusts. An investment entity to 

which the second sentence of this section ap- 
plies includes a mutual fund, a common trust 
fund, a business trust or other entity organized 
as a trust for the purpose of receiving capital 
contributed by investors, investing that capital, 
and managing investment assets, including as- 
set-backed security arrangements to which 
Section 415 applies. See John H. Langbein, The 
Secret Life of the Trust: The Trust as an Instru- 
ment of Commerce, 107 Yale L.J. 165 (1997). 

§ 37A-4-403. Business and other activities conducted by 
trustee. 

(a) If a trustee who conducts a business or other activity determines that it 
is in the best interest of all the beneficiaries to account separately for the 
business or activity instead of accounting for it as part of the trust’s general 
accounting records, the trustee may maintain separate accounting records for 
its transactions, whether or not its assets are segregated from other trust 
assets. 

(b) A trustee who accounts separately for a business or other activity may 
determine the extent to which its net cash receipts shall be retained for 
working capital, the acquisition or replacement of fixed assets, and other 
reasonably foreseeable needs of the business or activity, and the extent to 
which the remaining net cash receipts are accounted for as principal or income 
in the trust’s general accounting records. If a trustee sells assets of the 
business or other activity, other than in the ordinary course of the business or 
activity, the trustee shall account for the net amount received as principal in 
the trust’s general accounting records to the extent the trustee determines that 
the amount received is no longer required in the conduct of the business. 

(c) Activities for which a trustee may maintain separate accounting records 
include: 

(1) 

(2) 
(3) 
(4) 
(5) 
(6) 
(7) 

ties; 
Farming; 

Timber operations; and 

Retail, manufacturing, service, and other traditional business activi- 

Raising and selling livestock and other animals; 
Management of rental properties; 
Extraction of minerals and other natural resources; 

Activities to which G.S. 37A-4-414 applies. (2003-232, s. 2.) 

OFFICIAL COMMENT 

Purpose and scope. The provisions in Sec- 
tion 403 are intended to give greater flexibility 
to a trustee who operates a business or other 

activity in proprietorship form rather than in a 
wholly-owned corporation (or, where permitted 
by state law, a single-member limited liability 
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company), and to facilitate the trustee’s ability 
to decide the extent to which the net receipts 
from the activity should be allocated to income, 
just as the board of directors of a corporation 
owned entirely by the trust would decide the 
amount of the annual dividend to be paid to the 
trust. It permits a trustee to account for farm- 
ing or livestock operations, rental properties, 
oil and gas properties, timber operations, and 
activities in derivatives and options as though 
they were held by a separate entity. It is not 
intended, however, to permit a trustee to ac- 
count separately for a traditional securities 
portfolio to avoid the provisions of this Act that 
apply to such securities. 

Section 403 permits the trustee to account 
separately for each business or activity for 
which the trustee determines separate account- 
ing is appropriate. A trustee with a computer- 
ized accounting system may account for these 
activities in a “subtrust”; an individual trustee 
may continue to use the business and record- 
keeping methods employed by the decedent or 
transferor who may have conducted the busi- 
ness under an assumed name. The intent of 
this section is to give the trustee broad author- 
ity to select business record-keeping methods 
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that best suit the activity in which the trustee 

is engaged. 
If a fiduciary liquidates a sole proprietorship 

or other activity to which Section 403 applies, 
the proceeds would be added to principal, even 
though derived from the liquidation of accounts 
receivable, because the proceeds would no 
longer be needed in the conduct of the business. 
If the liquidation occurs during probate or dur- 
ing an income interest’s winding up period, 
none of the proceeds would be income for pur- 
poses of Section 201. 

Separate accounts. A trustee may or may 

not maintain separate bank accounts for busi- 
ness activities that are accounted for under 
Section 403. A professional trustee may decide 
not to maintain separate bank accounts, but an 
individual trustee, especially one who has con- 
tinued a decedent’s business practices, may 
continue the same banking arrangements that 
were used during the decedent’s lifetime. In 
either case, the trustee is authorized to decide 
to what extent cash is to be retained as part of 
the business assets and to what extent it is to 
be transferred to the trust’s general accounts, 
either as income or principal. 

Part 2. Receipts Not Normally Apportioned. 

§ 37A-4-404. Principal receipts. 

A trustee shall allocate to principal: 
(1) To the extent not allocated to income under this Chapter, assets 

received from a transferor during the transferor’s lifetime, a dece- 
dent’s estate, a trust with a terminating income interest, or a payer 
under a contract naming the trust or its trustee as beneficiary; 

(2) Money or other property received from the sale, exchange, liquidation, 
or change in form of a principal asset, including realized profit, subject 
to this Article; 

(3) Amounts recovered from third parties to reimburse the trust because 
of disbursements described in G.S. 37A-5-502(a)(7) or for other 
reasons to the extent not based on the loss of income; 

(4) Proceeds of property taken by eminent domain, but a separate award 
made for the loss of income with respect to an accounting period 
during which a current income beneficiary had a mandatory income 
interest is income; 

(5) Net income received in an accounting period during which there is no 
beneficiary to whom a trustee may or shall distribute income; and 

(6) Other receipts as provided in Part 3 of this Article. (2003-232, s. 2.) 

OFFICIAL COMMENT 

Eminent domain awards. Even though the 
award in an eminent domain proceeding may 
include an amount for the loss of future rent on 

a lease, if that amount is not separately stated 
the entire award is principal. The rule is the 
same in the 1931 and 1962 Acts. 
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Editor’s Note. — Session Laws 2003-232, s. 
8, makes this Chapter effective January 1, 
2004, and applicable to every trust or dece- 
dent’s estate existing on that date or coming 
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into existence after that date, except as other- 
wise expressly provided in the will or terms of 
the trust or in the provisions of Chapter 37A of 
the General Statutes, as enacted in this act. 

§ 37A-4-405. Rental property. 

To the extent that a trustee accounts for receipts from rental property under 
this section, the trustee shall allocate to income an amount received as rent of 
real or personal property, including an amount received for cancellation or 
renewal of a lease. An amount received as a refundable deposit, including a 
security deposit or a deposit that is to be applied as rent for future periods, 
shall be added to principal and held subject to the terms of the lease and is not 
available for distribution to a beneficiary until the trustee’s contractual 
obligations have been satisfied with respect to that amount. (2003-232, s. 2.) 

OFFICIAL COMMENT 

Application of Section 403. This section 
applies to the extent that the trustee does not 
account separately under Section 403 for the 
management of rental properties owned by the 
trust. 
Receipts that are capital in nature. A 

portion of the payment under a lease may be a 
reimbursement of principal expenditures for 
improvements to the leased property that is 
characterized as rent for purposes of invoking 
contractual or statutory remedies for nonpay- 
ment. If the trustee is accounting for rental 

income under Section 405, a transfer from 
income to reimburse principal may be appropri- 
ate under Section 504 to the extent that some of 
the “rent” is really a reimbursement for im- 
provements. This set of facts could also be a 
relevant factor for a trustee to consider under 
Section 104(b) in deciding whether and to what 
extent to make an adjustment between princi- 
pal and income under Section 104(a) after con- 
sidering the return from the portfolio as a 
whole. 

§ 37A-4-406. Obligation to pay money. 

(a) An amount received as interest, whether determined at a fixed, variable, 
or floating rate, on an obligation to pay money to the trustee, including an 
amount received as consideration for prepaying principal, shall be allocated to 
income without any provision for amortization of premium. 

(b) A trustee shall allocate to principal an amount received from the sale, 
redemption, or other disposition of an obligation to pay money to the trustee 
more than one year after it is purchased or acquired by the trustee, including 
an obligation whose purchase price or value when it is acquired is less than its 
value at maturity. If the obligation matures within one year after it is 
purchased or acquired by the trustee, an amount received in excess of its 
purchase price or its value when acquired by the trust shall be allocated to 
income. 

(c) This section does not apply to an obligation to which G.S. 37A-4-409, 
3 OO ie 1c 37A-4-411, 37A-4-412, 837A-4-414, or 37A-4-415 applies. (2003-232, 
s. 2. 

OFFICIAL COMMENT 

Variable or floating interest rates. The 
reference in subsection (a) to variable or float- 
ing interest rate obligations is intended to clar- 
ify that, even though an obligation’s interest 
rate may change from time to time based upon 
changes in an index or other market indicator, 
an obligation to pay money containing a vari- 

able or floating rate provision is subject to this 
section and is not to be treated as a derivative 
financial instrument under Section 414. 
Discount obligations. Subsection (b) ap- 

plies to all obligations acquired at a discount, 
including short-term obligations such as U.S. 
Treasury Bills, long-term obligations such as 
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U.S. Savings Bonds, zero-coupon bonds, and 
discount bonds that pay interest during part, 
but not all, of the period before maturity. Under 
subsection (b), the entire increase in value of 

these obligations is principal when the trustee 
receives the proceeds from the disposition un- 
less the obligation, when acquired, has a matu- 
rity of less than one year. In order to have one 
rule that applies to all discount obligations, the 
Act eliminates the provision in the 1962 Act for 
the payment from principal of an amount equal 
to the increase in the value of U.S. Series E 
bonds. The provision for bonds that mature 
within one year after acquisition by the trustee 
is derived from the Illinois act. 760 ILCS 15/8 
(1996). 
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Subsection (b) also applies to inflation-in- 
dexed bonds — any increase in principal due to 
inflation after issuance is principal upon re- 
demption if the bond matures more than one 
year after the trustee acquires it; if it matures 
within one year, all of the increase, including 
any attributable to an inflation adjustment, is 
income. 

Effect of Section 104. In deciding whether 
and to what extent to exercise the power to 
adjust between principal and income granted 
by Section 104(a), a relevant factor for the 
trustee to consider is the effect on the portfolio 
as a whole of having a portion of the assets 
invested in bonds that do not pay interest. 
currently. 

§ 37A-4-407. Insurance policies and similar contracts. 

(a) Except as otherwise provided in subsection (b) of this section, a trustee 
shall allocate to principal the proceeds of a life insurance policy or other 
contract in which the trust or its trustee is named as beneficiary, including a 
contract that insures the trust or its trustee against loss for damage to, 
destruction of, or loss of title to a trust asset. The trustee shall allocate 
dividends on an insurance policy to income if the premiums on the policy are 
paid from income and to principal if the premiums are paid from principal. 

(b) A trustee shall allocate to income proceeds of a contract that insures the 
trustee against loss of occupancy or other use by an income beneficiary, loss of 
income, or, subject to G.S. 37A-4-403, loss of profits from a business. 

(c) This section does not apply to a contract to which G.S. 37A-4-409 applies. 
(2003-232, s. 2.) 

Part 3. Receipts Normally Apportioned. 

§ 37A-4-408. Insubstantial allocations not required. 

If a trustee determines that an allocation between principal and income 
required by G.S. 37A-4-409, 37A-4-410, 37A-4-411, 37A-4-412, or 37A-4-415 is 
insubstantial, the trustee may allocate the entire amount to principal unless 
one of the circumstances described in G.S. 37A-1-104(c) applies to the alloca- 
tion. This power may be exercised by a cotrustee in the circumstances 
described in G.S. 37A-1-104(d) and may be released for the reasons and in the 
manner described in G.S. 37A-1-104(e). An allocation is presumed to be 
insubstantial if: 

(1) The amount of the allocation would increase or decrease net income in 
an accounting period, as determined before the allocation, by less than 
ten percent (10%); or 

(2) The value of the asset producing the receipt for which the allocation 
would be made is less than ten percent (10%) of the total value of the 
ei assets at the beginning of the accounting period. (2003-232, s. 

OFFICIAL COMMENT 

This section is intended to relieve a trustee 
from making relatively small allocations while 
preserving the trustee’s right to do so if an 

allocation is large in terms of absolute dollars. 
For example, assume that a trust’s assets, 

which include a working interest in an oil well, 
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have a value of $1,000,000; the net income from 

the assets other than the working interest is 
$40,000; and the net receipts from the working 
interest are $400. The trustee may allocate all 
of the net receipts from the working interest to 
principal instead of allocating 10%, or $40, to 
income under Section 411. If the net receipts 
from the working interest are $35,000, so that 
the amount allocated to income under Section 
411 would be $3,500, the trustee may decide 
that this amount is sufficiently significant to 
the income beneficiary that the allocation pro- 
vided for by Section 411 should be made, even 
though the trustee is still permitted under 
Section 408 to allocate all of the net receipts to 

Editor’s Note. — Session Laws 2003-232, s. 
8, makes this Chapter effective January 1, 
2004, and applicable to every trust or dece- 
dent’s estate existing on that date or coming 
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principal because the $3,500 would increase 
the net income of $40,000, as determined before 

making an allocation under Section 411, by less 
than 10%. Section 408 will also relieve a trustee 
from having to allocate net receipts from the 
sale of trees in a small woodlot between princi- 
pal and income. 

While the allocation to principal of small 
amounts under this section should not be a 
cause for concern for tax purposes, allocations 
are not permitted under this section in circum- 
stances described in Section 104(c) to eliminate 
claims that the power in this section has ad- 
verse tax consequences. 

into existence after that date, except as other- 
wise expressly provided in the will or terms of 
the trust or in the provisions of Chapter 37A of 
the General Statutes, as enacted in this act. 

§ 37A-4-409. Deferred compensation, annuities, and simi- 
lar payments. 

(a) In this section, “payment” means a payment that a trustee may receive 
over a fixed number of years or during the life of one or more individuals 
because of services rendered or property transferred to the payer in exchange 
for future payments. The term includes a payment made in money or property 
from the payer’s general assets or from a separate fund created by the payer, 
including a private or commercial annuity, an individual retirement account, 
and a pension, profit-sharing, stock-bonus, or stock-ownership plan. 

(b) To the extent that a payment is characterized as interest or a dividend or 
a payment made in lieu of interest or a dividend, a trustee shall allocate it to 
income. The trustee shall allocate to principal the balance of the payment and 
any other payment received in the same accounting period that is not 
characterized as interest, a dividend, or an equivalent payment. 

(c) If no part of a payment is characterized as interest, a dividend, or an 
equivalent payment, and all or part of the payment is required to be made, a 
trustee shall allocate to income ten percent (10%) of the part that is required 
to be made during the accounting period and the balance to principal. Ifno part 
of a payment is required to be made or the payment received is the entire 
amount to which the trustee is entitled, the trustee shall allocate the entire 
payment to principal. For purposes of this subsection, a payment is not 
“required to be made” to the extent that it is made because the trustee 
exercises a right of withdrawal. 

(d) If, to obtain an estate tax marital deduction for a trust, a trustee shall 
allocate more of a payment to income than provided for by this section, the 
trustee shall allocate to income the additional amount necessary to obtain the 
marital deduction. 

(e) This section does not apply to payments to which G.S. 37A-4-410 applies. 
(2003-232, s. 2.) 

OFFICIAL COMMENT 

Scope. Section 409 applies to amounts re- 
ceived under contractual arrangements that 

provide for payments to a third party benefi- 
ciary as a result of services rendered or prop- 
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erty transferred to the payer. While the right to 
receive such payments is a liquidating asset of 
the kind described in Section 410 (i.e., “an asset 
whose value will diminish or terminate because 
the asset is expected to produce receipts for a 
period of limited duration”), these payment 
rights are covered separately in Section 409 
because of their special characteristics. 

Section 409 applies to receipts from all forms 
of annuities and deferred compensation ar- 
rangements, whether the payment will be re- 
ceived by the trust in a lump sum or in install- 
ments over a period of years. It applies to 
bonuses that may be received over two or three 
years and payments that may last for much 
longer periods, including payments from an 
individual retirement account (IRA), deferred 
compensation plan (whether qualified or not 
qualified for special federal income tax treat- 
ment), and insurance renewal commissions. It 
applies to a retirement plan to which the settlor 
has made contributions, just as it applies to an 
annuity policy that the settlor may have pur- 
chased individually, and it applies to variable 
annuities, deferred annuities, annuities issued 
by commercial insurance companies, and “pri- 
vate annuities” arising from the sale of prop- 
erty to another individual or entity in exchange 
for payments that are to be made for the life of 
one or more individuals. The section applies 
whether the payments begin when the payment 
right becomes subject to the trust or are de- 
ferred until a future date, and it applies 
whether payments are made in cash or in kind, 
such as employer stock (in-kind payments usu- 
ally will be made in a single distribution that 
will be allocated to principal under the second 
sentence of subsection (c)). 
The 1962 Act. Under Section 12 of the 1962 

Act, receipts from “rights to receive payments 
on a contract for deferred compensation” are 
allocated to income each year in an amount “not 
in excess of 5% per year” of the property's 
inventory value. While “not in excess of 5%” 
suggests that the annual allocation may range 
from zero to 5% of the inventory value, in 
practice the rule is usually treated as prescrib- 
ing a 5% allocation. The inventory value is 
usually the present value of all the future 
payments, and since the inventory value is 
determined as of the date on which the pay- 
ment right becomes subject to the trust, the 
inventory value, and thus the amount of the 
annual income allocation, depends significantly 
on the applicable interest rate on the decedent’s 
date of death. That rate may be much higher or 
lower than the average long-term interest rate. 
The amount determined under the 5% formula 
tends to become fixed and remain unchanged 
even though the amount received by the trust 
increases or decreases. 
Allocations Under Section 409(b). Section 

409(b) applies to plans whose terms character- 

CH. 37A. UNIFORM PRINCIPAL AND INCOME ACT §37A-4-409 

ize payments made under the plan as divi- 
dends, interest, or payments in lieu of divi- 
dends or interest. For example, some deferred 
compensation plans that hold debt obligations 
or stock of the plan’s sponsor in an account for 
future delivery to the person rendering the 
services provide for the annual payment to that 
person of dividends received on the stock or 
interest received on the debt obligations. Other 
plans provide that the account of the person 
rendering the services shall be credited with 
“phantom” shares of stock and require an an- 
nual payment that is equivalent to the divi- 
dends that would be received on that number of 
shares if they were actually issued; or a plan 
may entitle the person rendering the services to 
receive a fixed dollar amount in the future and 
provide for the annual payment of interest on 
the deferred amount during the period prior to 
its payment. Under Section 409(b), payments of 
dividends, interest or payments in lieu of divi- 
dends or interest under plans of this type are 
allocated to income; all other payments re- 
ceived under these plans are allocated to prin- 
cipal. 

Section 409(b) does not apply to an IRA or an 
arrangement with payment provisions similar 
to an IRA. IRAs and similar arrangements are 
subject to the provisions in Section 409(c). 
Allocations Under Section 409(c). The 

focus of Section 409, for purposes of allocating 
payments received by a trust to or between 
principal and income, is on the payment right 
rather than on assets that may be held in a 
fund from which the payments are made. Thus, 
if an IRA holds a portfolio of marketable stocks 
and bonds, the amount received by the IRA as 
dividends and interest is not taken into account 
in determining the principal and income allo- 
cation except to the extent that the Internal 
Revenue Service may require them to be taken 
into account when the payment is received by a 
trust that qualifies for the estate tax marital 
deduction (a situation that is provided for in 
Section 409(d)). An IRA is subject to federal 
income tax rules that require payments to 
begin by a particular date and be made over a 
specific number of years or a period measured 
by the lives of one or more persons. The pay- 
ment right of a trust that is named as a 
beneficiary of an IRA is not a right to receive 
particular items that are paid to the IRA, but is 
instead the right to receive an amount deter- 
mined by dividing the value of the IRA by the 
remaining number of years in the payment 
period. This payment right is similar to the 
right to receive a unitrust amount, which is 
normally expressed as an amount equal to a 
percentage of the value of the unitrust assets 
without regard to dividends or interest that 
may be received by the unitrust. 
An amount received from an IRA or a plan 

with a payment provision similar to that of an 
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IRA is allocated under Section 409(c), which 
differentiates between payments that are re- 
quired to be made and all other payments. To 
the extent that a payment is required to be 
made (either under federal income tax rules or, 
in the case of a plan that is not subject to those 
rules, under the terms of the plan), 10% of the 
amount received is allocated to income and the 
balance is allocated to principal. All other pay- 
ments are allocated to principal because they 
represent a change in the form of a principal 
asset; Section 409 follows the rule in Section 
404(2), which provides that money or property 
received from a change in the form of a princi- 
pal asset be allocated to principal. 

Section 409(c) produces an allocation to in- 
come that is similar to the allocation under the 
1962 Act formula if the annual payments are 
the same throughout the payment period, and 
it is simpler to administer. The amount allo- 
cated to income under Section 409 is not depen- 
dent upon the interest rate that is used for 
valuation purposes when the decedent dies, 
and if the payments received by the trust 
increase or decrease from year to year because 
the fund from which the payment is made 
increases or decreases in value, the amount 
allocated to income will also increase or de- 
crease. 
Marital deduction requirements. When 

an IRA is payable to a QTIP marital deduction 
trust, the IRS treats the IRA as separate ter- 
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minable interest property and requires that a 
QTIP election be made for it. In order to qualify 
for QTIP treatment, an IRS ruling states that 
all of the IRA’s income must be distributed 
annually to the QTIP marital deduction trust 
and then must be allocated to trust income for 
distribution to the spouse. Rev. Rul. 89-89, 
1989-2 C.B. 231. If an allocation to income 
under this Act of 10% of the required distribu- 
tion from the IRA does not meet the require- 
ment that all of the IRA’s income be distributed 
from the trust to the spouse, the provision in 
subsection (d) requires the trustee to make a 
larger allocation to income to the extent neces- 
sary to qualify for the marital deduction. The 
requirement of Rev. Rul. 89-89 should also be 
satisfied if the IRA beneficiary designation per- 
mits the spouse to require the trustee to with- 
draw the necessary amount from the IRA and 
distribute it to her, even though the spouse 
never actually requires the trustee to do so. If 
such a provision is in the beneficiary designa- 
tion, a distribution under subsection (d) should 
not be necessary. 
Application of Section 104. Section 104(a) 

of this Act gives a trustee who is acting under 
the prudent investor rule the power to adjust 
from principal to income if, considering the 
portfolio as a whole and not just receipts from 
deferred compensation, the trustee determines 
that an adjustment is necessary. See Example 
(5) in the Comment following Section 104. 

§ 37A-4-410. Liquidating asset. 

(a) In this section, “liquidating asset” means an asset whose value will 

diminish or terminate because the asset is expected to produce receipts for a 

period of limited duration. The term includes a leasehold, patent, copyright, 

royalty right, and right to receive payments during a period of more than one 

year under an arrangement that does not provide for the payment of interest 

on the unpaid balance. The term does not include a payment subject to G.S. 

37A-4-409, resources subject to G.S. 37A-4-411, timber subject to G.S. 37A-4- 

412, an activity subject to G.S. 37A-4-414, an asset subject to G.S. 37A-4-415, 

or any asset for which the trustee establishes a reserve for depreciation under 

G.S. 37A-5-503. — 
(b) A trustee shall allocate to income ten percent (10%) of the receipts from 

a liquidating asset and the balance to principal. (2003-232, s. 2.) 

OFFICIAL COMMENT 

Prior Acts. Section 11 of the 1962 Act allo- 
cates receipts from “property subject to deple- 
tion” to income in an amount “not in excess of 
5%” of the asset’s inventory value. The 1931 Act 
has a similar 5% rule that applies when the 
trustee is under a duty to change the form of 
the investment. The 5% rule imposes on a trust 
the obligation to pay a fixed annuity to the 
income beneficiary until the asset is exhausted. 
Under both the 1931 and 1962 Acts the balance 

of each year’s receipts is added to principal. A 
fixed payment can produce unfair results. The 
remainder beneficiary receives all of the re- 
ceipts from unexpected growth in the asset, 
e.g., if royalties on a patent or copyright in- 
crease significantly. Conversely, if the receipts 
diminish more rapidly than expected, most of 
the amount received by the trust will be allo- 
cated to income and little to principal. More- 
over, if the annual payments remain the same 
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for the life of the asset, the amount allocated to 
principal will usually be less than the original 
inventory value. For these reasons, Section 410 
abandons the annuity approach under the 5% 
rule. 
Lottery payments. The reference in subsec- 
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tion (a) to rights to receive payments under an 
arrangement that does not provide for the pay- 
ment of interest includes state lottery prizes 
and similar fixed amounts payable over time 
that are not deferred compensation arrange- 
ments covered by Section 409. 

§ 37A-4-411. Minerals, water, and other natural resources. 

(a) To the extent that a trustee accounts for receipts from an interest in 
minerals or other natural resources under this section, the trustee shall 
allocate them as follows: 

(1) If received as nominal delay rental or nominal annual rent on a lease, 
a receipt shall be allocated to income. | 

(2) If received from a production payment, a receipt shall be allocated to 
income if and to the extent that the agreement creating the produc- 
tion payment provides a factor for interest or its equivalent. The 
balance shall be allocated to principal. 

(3) If an amount received as a royalty, shut-in-well payment, take-or-pay 
payment, bonus, or delay rental is more than nominal, ninety percent 
(90%) shall be allocated to principal and the balance to income. 

(4) If an amount is received from a working interest or any other interest 
not provided for in subdivision (1), (2), or (3) of this subsection, ninety 
percent (90%) of the net amount received shall be allocated to 
principal and the balance to income. 

(b) An amount received on account of an interest in water that is renewable 
shall be allocated to income. If the water is not renewable, ninety percent (90%) 
of the amount shall be allocated to principal and the balance to income. 

(c) This Chapter applies whether or not a decedent or donor was extracting 
minerals, water, or other natural resources before the interest became subject 
to the trust. ’ 

(d) If a trust owns an interest in minerals, water, or other natural resources 
on January 1, 2004, the trustee may allocate receipts from the interest as 
provided in this Chapter or in the manner used by the trustee before January 
1, 2004. If the trust acquires an interest in minerals, water, or other natural 
resources after January 1, 2004, the trustee shall allocate receipts from the 
interest as provided in this Chapter. (2003-232, s. 2.) 

OFFICAL COMMENT 

Prior Acts. The 1962 Act allocates to princi- 
pal as a depletion allowance, 27-1/2% of the 
gross receipts, but not more than 50% of the net 
receipts after paying expenses. The Internal 
Revenue Code no longer provides for a 27-1/2% 
depletion allowance, although the major oil- 
producing States have retained the 27-1/2% 
provision in their principal and income acts 
(Texas amended its Act in 1993, but did not 
change the depletion provision). Section 9 of the 
1931 Act allocates all of the net proceeds re- 
ceived as consideration for the “permanent sev- 
erance of natural resources from the lands” to 
principal. 

Section 411 allocates 90% of the net receipts 
to principal and 10% to income. A depletion 
provision that is tied to past or present Code 
provisions is undesirable because it causes a 
large portion of the oil and gas receipts to be 
paid out as income. As wells are depleted, the 

amount received by the income beneficiary falls 
drastically. Allocating a larger portion of the 
receipts to principal enables the trustee to 
acquire other income producing assets that will 
continue to produce income when the mineral 
reserves are exhausted. 
Application of Sections 403 and 408. This 

section applies to the extent that the trustee 
does not account separately for receipts from 
minerals and other natural resources under 
Section 403 or allocate all of the receipts to 
principal under Section 408. 
Open mine doctrine. The purpose of Sec- 

tion 411(c) is to abolish the “open mine doc- 
trine” as it may apply to the rights of an income 
beneficiary and a remainder beneficiary in re- 
ceipts from the production of minerals from 
land owned or leased by a trust. Instead, such 
receipts are to be allocated to or between prin- 
cipal and income in accordance with the provi- 
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sions of this Act. For a discussion of the open 
mine doctrine, see generally 3A Austin W. Scott 
& William F. Fratcher, The Law of Trusts § 
239.3 (4th ed. 1988), and Nutter v. Stockton, 
626 P.2d 861 (Okla. 1981). 

Effective date provision. Section 9(b) of 
the 1962 Act provides that the natural re- 
sources provision does not apply to property 
interests held by the trust on the effective date 
of the Act, which reflects concerns about the 
constitutionality of applying a retroactive ad- 
ministrative provision to interests in real es- 
tate, based on the opinion in the Oklahoma case 
of Franklin v. Margay Oil Corporation, 153 P.2d 
486, 501 (Okla. 1944). Section 411(d) permits a 
trustee to use either the method provided for in 
this Act or the method used before the Act takes 
effect. Lawyers in jurisdictions other than 
Oklahoma may conclude that retroactivity is 
not a problem as to property situated in their 
States, and this provision permits trustees to 
decide, based on advice from counsel in States 
whose law may be different from that of Okla- 

§ 37A-4-412. Timber. 
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homa, whether they may apply this provision 
retroactively if they conclude that to do so is in 
the best interests of the beneficiaries. 

If the property is in a State other than the 
State where the trust is administered, the 
trustee must be aware that the law of the 
property’s situs may control this question. The 
outcome turns on a variety of questions: 
whether the terms of the trust specify that the 
law of a State other than the situs of the 
property shall govern the administration of the 
trust, and whether the courts will follow the 
terms of the trust; whether the trust’s asset is 
the land itself or a leasehold interest in the 
land (as it frequently is with oil and gas prop- 
erty); whether a leasehold interest or its pro- 
ceeds should be classified as real property or 
personal property, and if as personal property, 
whether applicable state law treats it as a 
movable or an immovable for conflict of laws 
purposes. See 5A Austin W. Scott & William F. 
Fratcher, The Law of Trusts §§ 648, at 531, 
533-534; § 657, at 600 (4th ed. 1989). 

(a) To the extent that a trustee accounts for receipts from the sale of timber 

and related products pursuant to this section, the trustee shall allocate the net 

receipts: 
(1) To income to the extent that the amount of timber removed from the 

land does not exceed the rate of growth of the timber during the 

accounting periods in which a beneficiary has a mandatory income 

interest; 
(2) To principal to the extent that the amount of timber removed from the 

land exceeds the rate of growth of the timber or the net receipts are 

from the sale of standing timber; 
(3) To or between income and principal if the net receipts are from the 

lease of timberland or from a contract to cut timber from land owned 

by a trust, by determining the amount of timber removed from the 

land under the lease or contract and applying the rules in subdivi- 

sions (1) and (2) of this subsection; or 
(4) To principal to the extent that advance payments, bonuses, and other 

payments are not allocated pursuant to subdivision (1), (2), or (3) of 

this subsection. 
(b) In determining net receipts to be allocated pursuant to subsection (a) of 

this section, a trustee shall deduct and transfer to principal a reasonable 

amount for depletion. 
(c) This Chapter applies whether or not a decedent or transferor was 

harvesting timber from the property before it becomes subject to the trust. 

(d) Ifa trust owns an interest in timberland on January 1, 2004, the trustee 

may allocate net receipts from the sale of timber and related products as 

provided in this Chapter or in the manner used by the trustee before January 

1, 2004. If the trust acquires an interest in timberland after January 1, 2004, 

the trustee shall allocate net receipts from the sale of timber and related 

products as provided in this Chapter. (2003-232, s. 2.) 
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OFFICIAL COMMENT 

Scope of section. The rules in Section 412 
are intended to apply to net receipts from the 
sale of trees and by-products from harvesting 
and processing trees without regard to the kind 
of trees that are cut or whether the trees are cut 
before or after a particular number of years of 
growth. The rules apply to the sale of trees that 
are expected to produce lumber for building 
purposes, trees sold as pulpwood, and Christ- 
mas and other ornamental trees. Subsection (a) 
applies to net receipts from property owned by 
the trustee and property leased by the trustee. 
The Act is not intended to prevent a tenant in 
possession of the property from using wood that 
he cuts on the property for personal, noncom- 
mercial purposes, such as a Christmas tree, 
firewood, mending old fences or building new 
fences, or making repairs to structures on the 
property. 

Under subsection (a), the amount of net re- 
ceipts allocated to income depends upon 
whether the amount of timber removed is more 

or less than the rate of growth. The method of 
determining the amount of timber removed and 
the rate of growth is up to the trustee, based on 
methods customarily used for the kind of tim- 
ber involved. 
Application of Sections 403 and 408. This 

section applies to the extent that the trustee 
does not account separately for net receipts 
from the sale of timber and related products 
under Section 403 or allocate all of the receipts 
to principal under Section 408. The option to 
account for net receipts separately under Sec- 
tion 403 takes into consideration the possibility 
that timber harvesting operations may have 
been conducted before the timber property be- 
came subject to the trust, and that it may make 
sense to continue using accounting methods 
previously established for the property. It also 
permits a trustee to use customary accounting 
practices for timber operations even if no har- 
vesting occurred on the property before it be- 
came subject to the trust. 

§ 37A-4-413. Property not productive of income. 

(a) If a marital deduction is allowed for all or part of a trust whose assets 
consist substantially of property that does not provide the spouse with 
sufficient income from or use of the trust assets, and if the amounts that the 
trustee transfers from principal to income under G.S. 37A-1-104 and distrib- 
utes to the spouse from principal under the terms of the trust are insufficient 
to provide the spouse with the beneficial enjoyment required to obtain the 
marital deduction, the spouse may require the trustee to make property 
productive of income, convert property within a reasonable time, or exercise 
the power conferred by G.S. 37A-1-104(a). The trustee may decide which action 
or combination of actions to take. 

(b) In cases not governed by subsection (a) of this section, proceeds from the 
sale or other disposition of an asset are principal without regard to the amount 
of income the asset produces during any accounting period. (2003-232, s. 2.) 

OFFICIAL COMMENT 

Prior Acts’ Conflict with Uniform Pru- 
dent Investor Act. Section 2(b) of the Uniform 
Prudent Investor Act provides that “[a] trust- 
ee’s investment and management decisions re- 
specting individual assets must be evaluated 
not in isolation but in the context of the trust 
portfolio as a whole ....” The underproductive 
property provisions in Section 12 of the 1962 
Act and Section 11 of the 1931 Act give the 
income beneficiary a right to receive a portion 
of the proceeds from the sale of 
underproductive property as “delayed income.” 
In each Act the provision applies on an asset by 
asset basis and not by taking into consideration 
the trust portfolio as a whole, which conflicts 
with the basic precept in Section 2(b) of the 
Prudent Investor Act. Moreover, in determining 

the amount of delayed income, the prior Acts do 
not permit a trustee to take into account the 
extent to which the trustee may have distrib- 
uted principal to the income beneficiary, under 
principal invasion provisions in the terms of 
the trust, to compensate for insufficient income 
from the unproductive asset. Under Section 
104(b)(7) of this Act, a trustee must consider 
prior distributions of principal to the income 
beneficiary in deciding whether and to what 
extent to exercise the power to adjust conferred 
by Section 104(a). 
Duty to make property productive of 

income. In order to implement the Uniform 
Prudent Investor Act, this Act abolishes the 
right to receive delayed income from the sale 
proceeds of an asset that produces little or no 
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income, but it does not alter existing state law 
regarding the income beneficiary’s right to com- 
pel the trustee to make property productive of 
income. As the law continues to develop in this 
area, the duty to make property productive of 
current income in a particular situation should 
be determined by taking into consideration the 
performance of the portfolio as a whole and the 
extent to which a trustee makes principal dis- 
tributions to the income beneficiary under the 
terms of the trust and adjustments between 
principal and income under Section 104 of this 
Act. 

Trusts for which the value of the right to 
receive income is important for tax reasons 
may be affected by Reg. § 1.7520-3(b)(2)(v) 
Example (1), § 20.7520-3(b)(2)(v) Examples (1) 
and (2), and § 25.7520-3(b)(2)(v) Examples (1) 
and (2), which provide that if the income bene- 
ficiary does not have the right to compel the 
trustee to make the property productive, the 
income interest is considered unproductive and 
may not be valued actuarially under those 
sections. 
Marital deduction trusts. Subsection (a) 

draws on language in Reg. § 20.2056(b)-5(f)(4) 
and (5) to enable a trust for a spouse to qualify 
for a marital deduction if applicable state law is 
unclear about the spouse’s right to compel the 
trustee to make property productive of income. 
The trustee should also consider the applica- 
tion of Section 104 of this Act and the provisions 
of Restatement of Trusts 3d: Prudent Investor 
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Rule § 240, at 186, app. § 240, at 252 (1992). 
Example (6) in the Comment to Section 104 
describes a situation involving the payment 
from income of carrying charges on unproduc- 
tive real estate in which Section 104 may apply. 

Once the two conditions have occurred — 
insufficient beneficial enjoyment from the prop- 
erty and the spouse’s demand that the trustee 
take action under this section — the trustee 
must act; but instead of the formulaic approach 
of the 1962 Act, which is triggered only if the 
trustee sells the property, this Act permits the 
trustee to decide whether to make the property 
productive of income, convert it, transfer funds 
from principal to income, or to take some com- 
bination of those actions. The trustee may rely 
on the power conferred by Section 104(a) to 
adjust from principal to income if the trustee 
decides that it is not feasible or appropriate to 
make the property productive of income or to 

convert the property. Given the purpose of 
Section 413, the power under Section 104(a) 
would be exercised to transfer principal to 
income and not to transfer income to principal. 

Section 413 does not apply to a so-called 
“estate” trust, which will qualify for the marital 
deduction, even though the income may be 
accumulated for a term of years or for the life of 
the surviving spouse, if the terms of the trust 
require the principal and undistributed income 
to be paid to the surviving spouse’s estate when 
the spouse dies. Reg. § 20.2056(c)-2(b)(1)(iii). 

§ 37A-4-414. Derivatives and options. 

(a) In this section, “derivative” means a contract or financial instrument or 

a combination of contracts and financial instruments that gives a trust the 

right or obligation to participate in some or all changes in the price of a 

tangible or intangible asset or group of assets or changes in a rate, an index of 

prices or rates, or other market indicator for an asset or a group of assets. 

(b) To the extent that a trustee does not account under G.S. 37A-4-403 for 

transactions in derivatives, the trustee shall allocate to principal receipts from 

and disbursements made in connection with those transactions. 

(c) If a trustee grants an option to buy property from the trust, whether or 

not the trust owns the property when the option is granted, grants an option 

that permits another person to sell property to the trust, or acquires an option 

to buy property for the trust or an option to sell an asset owned by the trust, 

and the trustee or other owner of the asset is required to deliver the asset if the 

option is exercised, an amount received for granting the option shall be 

allocated to principal. An amount paid to acquire the option shall be paid from 

principal. A gain or loss realized upon the exercise of an option, including an 

option granted to a settlor of the trust for services rendered, shall be allocated 

to principal. (2003-232, s. 2.) 

OFFICIAL COMMENT 

Scope and application. It is difficult to 
predict how frequently and to what extent 
trustees will invest directly in derivative finan- 

cial instruments rather than participating in- 
directly through investment entities that may 
utilize these instruments in varying degrees. If 
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the trust participates in derivatives indirectly 
through an entity, an amount received from the 
entity will be allocated under Section 401 and 
not Section 414. If a trustee invests directly in 
derivatives to a significant extent, the expecta- 
tion is that receipts and disbursements related 
to derivatives will be accounted for under Sec- 
tion 403; if a trustee chooses not to account 
under Section 403, Section 414(b) provides the 
default rule. Certain types of option transac- 
tions in which trustees may engage are dealt 
with in subsection (c) to distinguish those 
transactions from ones involving options that 
are embedded in derivative financial instru- 
ments. 

Definition of “derivative.” “Derivative” is a 
difficult term to define because new derivatives 
are invented daily as dealers tailor their terms 
to achieve specific financial objectives for par- 
ticular clients. Since derivatives are typically 
contract-based, a derivative can probably be 
devised for almost any set of objectives if an- 
other party can be found who is willing to 
assume the obligations required to meet those 
objectives. 

The most comprehensive definition of deriv- 
ative is in the Exposure Draft of a Proposed 
Statement of Financial Accounting Standards 
titled “Accounting for Derivative and Similar 
Financial Instruments and for Hedging Activi- 
ties,” which was released by the Financial Ac- 
counting Standards Board (FASB) on June 20, 
1996 (No. 162-B). The definition in Section 
414(a) is derived in part from the FASB defini- 
tion. The purpose of the definition in subsection 
(a) is to implement the substantive rule in 
subsection (b) that provides for all receipts and 
disbursements to be allocated to principal to 
the extent the trustee elects not to account for 
transactions in derivatives under Section 403. 
As a result, it is much shorter than the FASB 
definition, which serves much more ambitious 
objectives. 
A derivative is frequently described as in- 

cluding futures, forwards, swaps and options, 
terms that also require definition, and the 
definition in this Act avoids these terms. FASB 
used the same approach, explaining in para- 
graph 65 of the Exposure Draft: 

The definition of derivative financial instru- 
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ment in this Statement includes those financial 
instruments generally considered to be deriva- 
tives, such as forwards, futures, swaps, options, 
and similar instruments. The Board considered 
defining a derivative financial instrument by 
merely referencing those commonly understood 
instruments, similar to paragraph 5 of State- 
ment 119, which says that “...a derivative 
financial instrument is a futures, forward, 
swap, or option contract, or other financial 
instrument with similar characteristics.” How- 
ever, the continued development of financial 
markets and innovative financial instruments 
could ultimately render a definition based on 
examples inadequate and obsolete. The Board, 
therefore, decided to base the definition of a 
derivative financial instrument on a descrip- 
tion of the common characteristics of those 
instruments in order to accommodate the ac- 
counting for newly developed derivatives. 
(Footnote omitted.) 
Marking to market. A gain or loss that 

occurs because the trustee marks securities to 
market or to another value during an account- 
ing period is not a transaction in a derivative 
financial instrument that is income or principal 
under the Act — only cash receipts and dis- 
bursements, and the receipt of property in 
exchange for a principal asset, affect a trust’s 
principal and income accounts. 
Receipt of property other than cash. Ifa 

trustee receives property other than cash upon 
the settlement of a derivatives transaction, 
that property would be principal under Section 
A0A4(2). 

Options. Options to which subsection (c) 
applies include an option to purchase real es- 
tate owned by the trustee and a put option 
purchased by a trustee to guard against a drop 
in value of a large block of marketable stock 
that must be liquidated to pay estate taxes. 
Subsection (c) would also apply to a continuing 
and regular practice of selling call options on 
securities owned by the trust if the terms of the 
option require delivery of the securities. It does 
not apply if the consideration received or given 
for the option is something other than cash or 
property, such as cross-options granted in a 
buy-sell agreement between owners of an en- 
tity. 

§ 37A-4-415. Asset-backed securities. 

(a) In this section, “asset-backed security” means an asset whose value is 
based upon the right it gives the owner to receive distributions from the 
proceeds of financial assets that provide collateral for the security. The term 
includes an asset that gives the owner the right to receive from the collateral 
financial assets only the interest or other current return or only the proceeds 
other than interest or current return. The term does not include an asset to 
which G.S. 37A-4-401 or G.S. 37A-4-409 applies. 
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(b) If a trust receives a payment from interest or other current return and 

from other proceeds of the collateral financial assets, the trustee shall allocate 

to income the portion of the payment the payer identifies as being from interest 

or other current return and shall allocate the balance of the payment to 

principal. 
(c) Ifa trust receives one or more payments in exchange for the trust’s entire 

interest in an asset-backed security in one accounting period, the trustee shall 

allocate the payments to principal. If a payment is one of a series of payments 

that will result in the liquidation of the trust’s interest in the security over 

more than one accounting period, the trustee shall allocate ten percent (10%) 

of the payment to income and the balance to principal. (2003-232, s. 2.) 

OFFICIAL COMMENT 

Scope of section. Typical asset-backed se- 
curities include arrangements in which debt 
obligations such as real estate mortgages, 
credit card receivables and auto loans are ac- 
quired by an investment trust and interests in 
the trust are sold to investors. The source for 
payments to an investor is the money received 
from principal and interest payments on the 
underlying debt. An asset-backed security in- 
cludes an “interest only” or a “principal only” 
security that permits the investor to receive 
only the interest payments received from the 
bonds, mortgages or other assets that are the 
collateral for the asset-backed security, or only 
the principal payments made on those collat- 
eral assets. An asset-backed security also in- 
cludes a security that permits the investor to 
participate in either the capital appreciation of 

an underlying security or in the interest or 
dividend return from such a security, such as 
the “Primes” and “Scores” issued by Americus 
Trust. An asset-backed security does not in- 
clude an interest in a corporation, partnership, 
or an investment trust described in the Com- 
ment to Section 402, whose assets consist sig- 
nificantly or entirely of investment assets. Re- 
ceipts from an instrument that do not come 
within the scope of this section or any other 
section of the Act would be allocated entirely to 
principal under the rule in Section 103(a)(4), 
and the trustee may then consider whether and 
to what extent to exercise the power to adjust in 
Section 104, taking into account the return 
from the portfolio as whole and other relevant 

factors. 

ARTICLE 5. 

Allocation of Disbursements During Administration of Trust. 

§ 37A-5-501. Disbursements from income. 

A trustee shall make the following disbursements from income to the extent 

that they are not disbursements to which G.S. 37A-2-201(2)b. or G.S. 37A-2- 

201(2)c. applies: 
(1) One-half of the regular compensation of the trustee and of any person 

providing investment advisory or custodial services to the trustee; 

(2) One-half of all expenses for accountings, judicial proceedings, or other 

matters that involve both the income and remainder interests; 

(3) All of the other ordinary expenses incurred in connection with the 

administration, management, or preservation of trust property and 

the distribution of income, including interest, ordinary repairs, regu- 

larly recurring taxes assessed against principal, and expenses of a 

proceeding or other matter that concerns primarily the income inter- 

est; and 
(4) Recurring premiums on insurance covering the loss of a principal asset 

or the loss of income from or use of the asset. (2003-232, s. 2.) 
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OFFICIAL COMMENT 

Trustee fees. The regular compensation of a 
trustee or the trustee’s agent includes compen- 
sation based on a percentage of either principal 
or income or both. 
Insurance premiums. The reference in 

paragraph (4) to “recurring” premiums is in- 
tended to distinguish premiums paid annually 
for fire insurance from premiums on title insur- 
ance, each of which covers the loss of a principal 

Editor’s Note. — Session Laws 2003-232, s. 
8, makes this Chapter effective January 1, 
2004, and applicable to every trust or dece- 
dent’s estate existing on that date or coming 

asset. Title insurance premiums would be a 
principal disbursement under Section 
502(a)(5). 
Regularly recurring taxes. The reference 

to “regularly recurring taxes assessed against 
principal” includes all taxes regularly imposed 
on real property and tangible and intangible 
personal property. 

into existence after that date, except as other- — 
wise expressly provided in the will or terms of 
the trust or in the provisions of Chapter 37A of 
the General Statutes, as enacted in this act. 

§ 37A-5-502. Disbursements from principal. 

(a) A trustee shall make the following disbursements from principal: 
(1) The remaining one-half of the disbursements described in G.S. 37A- 

5-501(1) and G.S. 37A-5-501(2); 
(2) All of the trustee’s compensation calculated on principal as a fee for 

acceptance, distribution, or termination and disbursements made to 
prepare property for sale; 

(3) Payments on the principal of a trust debt; 
(4) Expenses of a proceeding that concerns primarily principal, including 

a proceeding to construe the trust or to protect the trust or its 
property; 

(5) Premiums paid on a policy of insurance not described in G.S. 37A-5- 
501(4) of which the trust is the owner and beneficiary; 

(6) Estate, inheritance, and other transfer taxes, including penalties, 
apportioned to the trust; and 

(7) Disbursements related to environmental matters, including reclama- 
tion, assessing environmental conditions, remedying and removing 
environmental contamination, monitoring remedial activities and the 
release of substances, preventing future releases of substances, col- 
lecting amounts from persons liable or potentially liable for the costs 
of those activities, penalties imposed under environmental laws or 
regulations and other payments made to comply with those laws or 
regulations, statutory or common-law claims by third parties, and > 
defending claims based on environmental matters. 

(b) If a principal asset is encumbered with an obligation that requires 
income from that asset to be paid directly to the creditor, the trustee shall 
transfer from principal to income an amount equal to the income paid to the 
creditor in reduction of the principal balance of the obligation. (2003-232, s. 2.) 

OFFICIAL COMMENT 

Environmental expenses. All environmen- 
tal expenses are payable from principal, subject 
to the power of the trustee to transfer funds to 
principal from income under Section 504. How- 
ever, the Drafting Committee decided that it 
was not necessary to broaden this provision to 
cover other expenditures made under compul- 

sion of governmental authority. See generally 
the annotation at 43 A.L.R.4th 1012 (Duty as 
Between Life Tenant and Remainderman with 
Respect to Cost of Improvements or Repairs 
Made Under Compulsion of Governmental Au- 
thority). 
Environmental expenses paid by a trust are 
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to be paid from principal under Section 
502(a)(7) on the assumption that they will 
usually be extraordinary in nature. Environ- 
mental expenses might be paid from income if 
the trustee is carrying on a business that uses 
or sells toxic substances, in which case environ- 
mental cleanup costs would be a normal cost of 
doing business and would be accounted for 
under Section 403. In accounting under that 
Section, environmental costs will be a factor in 

determining how much of the net receipts from 
the business is trust income. Paying all other 
environmental expenses from principal is con- 
sistent with this Act’s approach regarding re- 
ceipts — when a receipt is not clearly a current 
return on a principal asset, it should be added 
to principal because over time both the income 
and remainder beneficiaries benefit from this 
treatment. Here, allocating payments required 
by environmental laws to principal imposes the 
detriment of those payments over time on both 
the income and remainder beneficiaries. 
Under Sections 504(a) and 504(b)(5), a 

trustee who makes or expects to make a prin- 
cipal disbursement for an environmental ex- 
pense described in Section 502(a)(7) is autho- 
rized to transfer an appropriate amount from 
income to principal to reimburse principal for 
disbursements made or to provide a reserve for 
future principal disbursements. 

The first part of Section 502(a)(7) is based 
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upon the definition of an “environmental 
remediation trust” in Treas. Reg. § 301.7701- 
4(e)(as amended in 1996). This is not because 
the Act applies to an _ environmental 
remediation trust, but because the definition is 
a useful and thoroughly vetted description of 
the kinds of expenses that a trustee owning 
contaminated property might incur. Expenses 
incurred to comply with environmental laws 
include the cost of environmental consultants, 

administrative proceedings and burdens of ev- 
ery kind imposed as the result of an adminis- 
trative or judicial proceeding, even though the 
burden is not formally characterized as a pen- 
alty. 

Title proceedings. Disbursements that are 
made to protect a trust’s property, referred to in 
Section 502(a)(4), include an “action to assure 
title” that is mentioned in Section 13(c)(2) of the 
1962 Act. 
Insurance premiums. Insurance premi- 

ums referred to in Section 502(a)(5) include 
title insurance premiums. They also include 
premiums on life insurance policies owned by 
the trust, which represent the trust’s periodic 
investment in the insurance policy. There is no 
provision in the 1962 Act for life insurance 
premiums. 

Taxes. Generation-skipping transfer taxes 
are payable from principal under subsection 

(a)(6). 

§ 37A-5-503. Transfers from income to principal for depre- 
ciation. 

(a) In this section, “depreciation” means a reduction in value due to wear, 

tear, decay, corrosion, or gradual obsolescence of a fixed asset having a useful 

life of more than one year. 
(b) A trustee may transfer to principal a reasonable amount of the net cash 

receipts from a principal asset that is subject to depreciation, but may not 

transfer any amount for depreciation: 
(1) Of that portion of real property used or available for use by a 

beneficiary as a residence or of tangible personal property held or 

made available for the personal use or enjoyment of a beneficiary; 

(2) During the administration of a decedent’s estate; or 

(3) Under this section if the trustee is accounting under G.S. 37A-4-403 

for the business or activity in which the asset is used. 

(c) An amount transferred to principal under this section need not be held as 

a separate fund. (2003-232, s. 2.) 

OFFICIAL COMMENT 

Prior Acts. The 1931 Act has no provision 
for depreciation. Section 13(a)(2) of the 1962 
Act provides that a charge shall be made 
against income for “...a reasonable allowance 
for depreciation on property subject to depreci- 
ation under generally accepted accounting 
principles ....” That provision has been resisted 
by many trustees, who do not provide for any 

depreciation for a variety of reasons. One rea- 
son relied upon is that a charge for depreciation 
is not needed to protect the remainder benefi- 
ciaries if the value of the land is increasing; 
another is that generally accepted accounting 
principles may not require depreciation to be 
taken if the property is not part of a business. 
The Drafting Committee concluded that the 
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decision to provide for depreciation should be 
discretionary with the trustee. The power to 
transfer funds from income to principal that is 
granted by this section is a discretionary power 
of administration referred to in Section 103(b), 
and in exercising the power a trustee must 
comply with Section 103(b). 

One purpose served by transferring cash 
from income to principal for depreciation is to 

§ 37A-5-504. Transfers from 
pal. 
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provide funds to pay the principal of an indebt- 
edness secured by the depreciable property. 
Section 504(b)(4) permits the trustee to trans- 
fer additional cash from income to principal for 
this purpose to the extent that the amount 
transferred from income to principal for depre- 
ciation is less than the amount of the principal 
payments. 

income to reimburse princi- 

(a) Ifa trustee makes or expects to make a principal disbursement described . 
in this section, the trustee may transfer an appropriate amount from income to 
principal in one or more accounting periods to reimburse principal or to 
provide a reserve for future principal disbursements. 

(b) Principal disbursements to which subsection (a) of this section applies 
include the following, but only to the extent that the trustee has not been and 
does not expect to be reimbursed by a third party: 

(1) An amount chargeable to income but paid from principal because it is 
unusually large, including extraordinary repairs; 

(2) A capital improvement to a principal asset, whether in the form of 
changes to an existing asset or the construction of a new asset, 
including special assessments; 

(3) Disbursements made to prepare property for rental, including tenant 
allowances, leasehold improvements, and broker’s commissions; 

(4) Periodic payments on an obligation secured by a principal asset to the 
extent that the amount transferred from income to principal for 
depreciation is less than the periodic payments; and 

(5) Disbursements described in G.S. 37A-5-502(a)(7). 
(c) If the asset whose ownership gives rise to the disbursements becomes 

subject to a successive income interest after an income interest ends, a trustee 
may continue to transfer amounts from income to principal as provided in 
subsection (a) of this section. (2003-232, s. 2.) 

OFFICIAL COMMENT 

Prior Acts. The sources of Section 504 are 
Section 13(b) of the 1962 Act, which permits a 
trustee to “regularize distributions,” if charges 
against income are unusually large, by using 
“reserves or other reasonable means” to with- 
hold sums from income distributions; Section 
13(c)(3) of the 1962 Act, which authorizes a 
trustee to establish an allowance for deprecia- 
tion out of income if principal is used for ex- 
traordinary repairs, capital improvements and 
special assessments; and Section 12(3) of the 

§ 37A-5-505. Income taxes. 

1931 Act, which permits the trustee to spread 
income expenses of unusual amount “through- 
out a series of years.” Section 504 contains a. 
more detailed enumeration of the circum- 
stances in which this authority may be used, 
and includes in subsection (b)(4) the express 
authority to use income to make principal pay- 
ments on a mortgage if the depreciation charge 
against income is less than the principal pay- 
ments on the mortgage. 

(a) A tax required to be paid by a trustee based on receipts allocated to 
income shall be paid from income. 

(b) A tax required to be paid by a trustee based on receipts allocated to 
principal shall be paid from principal, even if the tax is called an income tax by 
the taxing authority. 
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(c) A tax required to be paid by a trustee on the trust’s share of an entity’s 
taxable income shall be paid proportionately: 

(1) From income to the extent that receipts from the entity are allocated 
to income; and 

(2) From principal to the extent that: 
a. Receipts from the entity are allocated to principal; and 
b. The trust’s share of the entity’s taxable income exceeds the total 

receipts described in subdivision (1) and sub-subdivision (2)a. of 
this subsection. 

(d) For purposes of this section, receipts allocated to principal or income 
shall be reduced by the amount distributed to a beneficiary from principal or 
income for which the trust receives a deduction in calculating the tax. 
(2003-232, s. 2.) 

OFFICIAL COMMENT 

Electing Small Business Trusts. An Elect- 
ing Small Business Trust (ESBT) is a creature 
created by Congress in the Small Business Job 
Protection Act of 1996 (P.L. 104-188). For years 
beginning after 1996, an ESBT may qualify as 
an S corporation stockholder even if the trustee 
does not distribute all of the trust’s income 
annually to its beneficiaries. The portion of an 
ESBT that consists of the S corporation stock is 
treated as a separate trust for tax purposes (but 
not for trust accounting purposes), and the S 
corporation income is taxed directly to that 
portion of the trust even if some or all of that 

A trust normally receives a deduction for 
distributions it makes to its beneficiaries. Sub- 
section (d) takes into account the possibility 
that an ESBT may not receive a deduction for 
trust accounting income that is distributed to 
the beneficiaries. Only limited guidance has 
been issued by the Internal Revenue Service, 
and it is too early to anticipate all of the 
technical questions that may arise, but the 
powers granted to a trustee in Sections 506 and 
104 to make adjustments are probably suffi- 
cient to enable a trustee to correct inequities 
that may arise because of technical problems. 

income is distributed to the beneficiaries. 

§ 37A-5-506. Adjustments between principal and income 
because of taxes. 

(a) A fiduciary may make adjustments between principal and income to 
offset the shifting of economic interests or tax benefits between income 
beneficiaries and remainder beneficiaries that arise from: 

(1) Elections and decisions, other than those described in subsection (b) of 
this section, that the fiduciary makes from time to time regarding tax 
matters; 

(2) An income tax or any other tax that is imposed upon the fiduciary or 
a beneficiary as a result of a transaction involving or a distribution 
from the estate or trust; or 

(3) The ownership by an estate or trust of an interest in an entity whose 
taxable income, whether or not distributed, is includable in the 
taxable income of the estate or trust or a beneficiary. 

(b) If the amount of an estate tax marital deduction or charitable contribu- 
tion deduction is reduced because a fiduciary deducts an amount paid from 
principal for income tax purposes instead of deducting it for estate tax 
purposes, and as a result estate taxes paid from principal are increased and 

income taxes paid by an estate, trust, or beneficiary are decreased, each estate, 

trust, or beneficiary that benefits from the decrease in income tax shall 

reimburse the principal from which the increase in estate tax is paid. The total 

reimbursement shall equal the increase in the estate tax to the extent that the 

principal used to pay the increase would have qualified for a marital deduction 
or charitable contribution deduction but for the payment. The proportionate 
share of the reimbursement for each estate, trust, or beneficiary whose income 
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taxes are reduced shall be the same as its proportionate share of the total 
decrease in income tax. An estate or trust shall reimburse principal from 
income. (2003-232, s. 2.) 

OFFICIAL COMMENT 

Discretionary adjustments. Section 
506(a) permits the fiduciary to make adjust- 
ments between income and principal because of 
tax law provisions. It would permit discretion- 
ary adjustments in situations like these: (1) A 
fiduciary elects to deduct administration ex- 
penses that are paid from principal on an 
income tax return instead of on the estate tax 
return; (2).a distribution of a principal asset to 
a trust or other beneficiary causes the taxable 
income of an estate or trust to be carried out to 
the distributee and. relieves the persons who 
receive the income of any obligation to pay 
income tax on the income; or (3) a trustee 
realizes a capital gain on the sale of a principal — 
asset and pays a large state income tax on the 
gain, but under applicable federal income tax 
rules the trustee may not deduct the state 
income tax payment from the capital gain in 
calculating the trust’s federal capital gain tax, 
and the income beneficiary receives the benefit 
of the deduction for state income tax paid on 
the capital gain. See generally Joel C. Dobris, 
Limits on the Doctrine of Equitable Adjustment 
in Sophisticated Postmortem Tax Planning, 66 
Iowa L. Rev. 273 (1981). 

Section 506(a)(3) applies to a qualified 
Subchapter S trust (QSST) whose income ben- 
eficiary is required to include a pro rata share 
of the S corporation’s taxable income in his 
return. If the QSST does not receive a cash 
distribution from the corporation that is large 
enough to cover the income beneficiary’s tax 
liability, the trustee may distribute additional 
cash from principal to the income beneficiary. 
In this case the retention of cash by the corpo- 
ration benefits the trust principal. This situa- 
tion could occur if the corporation’s taxable 
income includes capital gain from the sale of a 
business asset and the sale proceeds are rein- 
vested in the business instead of being distrib- 
uted to shareholders. 
Mandatory adjustment. Subsection (b) 

provides for a mandatory adjustment from in- 
come to principal to the extent needed to pre- 
serve an estate tax marital deduction or chari- 
table contributions deduction. It is derived 
from New York’s EPTL § 11-1.2(A), which re- 
quires principal to be reimbursed by those who 
benefit when a fiduciary elects to deduct admin- 
istration expenses on an income tax return 
instead of the estate tax return. Unlike the 
New York provision, subsection (b) limits a 
mandatory reimbursement to cases in which a 
marital deduction or a charitable contributions 
deduction is reduced by the payment of addi- 

tional estate taxes because of the fiduciary’s 
income tax election. It is intended to preserve 
the result reached in Estate of Britenstool v. 
Commissioner, 46 T.C. 711 (1966), in which the 
Tax Court held that a reimbursement required 
by the predecessor of EPTL § 11-1.2(A) resulted 
in the estate receiving the same charitable 
contributions deduction it would have received — 
if the administration expenses had been de- 
ducted for estate tax purposes instead of for 
income tax purposes. Because a fiduciary will 
elect to deduct administration expenses for 
income tax purposes only when the income tax 
reduction exceeds the estate tax reduction, the 
effect of this adjustment is that the principal is 
placed in the same position it would have 
occupied if the fiduciary had deducted the ex- 
penses for estate tax purposes, but the income 
beneficiaries receive an additional benefit. For 
example, if the income tax benefit from the 
deduction is $30,000 and the estate tax benefit 
would have been $20,000, principal will be 
reimbursed $20,000 and the net benefit to the 
income beneficiaries will be $10,000. 
Irrevocable grantor trusts. Under Sec- 

tions 671-679 of the Internal Revenue Code 
(the “grantor trust” provisions), a person who 
creates an irrevocable trust for the benefit of 
another person may be subject to tax on the 
trust’s income or capital gains, or both, even 
though the settlor is not entitled to receive any 
income or principal from the trust. Because this 
is now a well-known tax result, many trusts 
have been created to produce this result, but 
there are also trusts that are unintentionally 
subject to this rule. The Act does not require or 
authorize a trustee to distribute funds from the 
trust to the settlor in these cases because it is. 
difficult to establish a rule that applies only to 
trusts where this tax result is unintended and 
does not apply to trusts where the tax result is 
intended. Settlors who intend this tax result 
rarely state it as an objective in the terms of the 
trust, but instead rely on the operation of the 
tax law to produce the desired result. As a 
result it may not be possible to determine from 
the terms of the trust if the result was inten- 
tional or unintentional. If the drafter of such a 
trust wants the trustee to have the authority to 
distribute principal or income to the settlor to 
reimburse the settlor for taxes paid on the 
trust’s income or capital gains, such a provision 
should be placed in the terms of the trust. In 
some situations the Internal Revenue Service 
may require that such a provision be placed in 
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the terms of the trust as a condition to issuing 
a private letter ruling. 

ARTICLE 6. 

Miscellaneous Provisions. 

§ 37A-6-601. Uniformity of application and construction. 

In applying and construing this Chapter, consideration shall be given to the 
need to promote uniformity of the law with respect to its subject matter among 
states that enact it. (2003-232, s. 2.) 

Editor’s Note. — Session Laws 2003-232, s. into existence after that date, except as other- 
8, makes this Chapter effective January 1, wise expressly provided in the will or terms of 
2004, and applicable to every trust or dece- the trust or in the provisions of Chapter 37A of 
dent’s estate existing on that date or coming the General Statutes, as enacted in this act. 

§ 37A-6-602. Severability clause. 

If any provision of this Chapter or its application to any person or circum- 
stance is held invalid, the invalidity does not affect other provisions or 
applications of this Chapter that can be given effect without the invalid 
provision or application, and to this end the provisions of this Chapter are 
severable. (2003-232, s. 2.) 
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Chapter 38. 

Boundaries. 

Sec. 
38-1. Special proceeding to establish. 
38-2. Occupation sufficient ownership. 
38-3. Procedure. 

Sec. 
38-4. Surveys in disputed boundaries. 

§ 38-1. Special proceeding to establish. 

The owner of land, any of whose boundary lines are in dispute, may establish 
any of such lines by special proceedings in the superior court of the county in 
which the land or any part thereof is situated. (1893, c. 22; Rev., s. 325; C.S., 
s. 361.) 

Cross References. — As to special proceed- 
ings generally, see G.S. 1-393 et seq. 

CASE NOTES 

Statute Is Not Jurisdictional. — Bound- 
ary disputes are usually tried by special pro- 
ceedings brought before the clerk of superior 
court under this Chapter. This statute is not 
jurisdictional, however, and by consent a 
boundary dispute may be originally tried before 
a superior court judge. Wadsworth v. Georgia- 
Pacific Corp., 38 N.C. App. 1, 247 S.E.2d 25 
(1978), vacated on other grounds, 297 N.C. 172, 
253 S.E.2d 925 (1979). 

Strict Observance of Statutes Required. 
— As under prior statutes relating to 
processioning proceedings, a strict observance 
of statutory provisions in all material respects 
is required. Pruden v. Keemer, 262 N.C. 212, 
136 S.E.2d 604 (1964). 
Purpose of Processioning. — The primary 

object of this section and the following sections 
of this Chapter is to facilitate the speedy deter- 
mination of disputed boundaries between ad- 
joining landowners who do not contest each 
other’s title to their respective tracts. Parker v. 
Taylor, 1383 N.C. 103, 45 S.E. 473 (1903). 

The sole purpose of a processioning proceed- 
ing is to establish the true location of disputed 
boundary lines. Pruden v. Keemer, 262 N.C. 
212, 136 S.E.2d 604 (1964); Coley v. Morris Tel. 
Co., 267 N.C. 701, 149 S.E.2d 14 (1966). 

The primary purpose of a processioning pro- 
ceeding is to establish the correct location of the 
disputed dividing line. Such a proceeding may 
not be dismissed by a directed verdict. A plain- 
tiff instituting a true processioning proceeding 
has the legal right to have the line ascertained 
and fixed by judicial decree regardless of the 
sufficiency of his evidence to establish the line 
as contended for by him. Sipe v. Blankenship, 
37 N.C. App. 499, 246 S.E.2d 527 (1978), cert. 
denied, 296 N.C. 415, 251 S.E.2d 450 (1979), 

overruled on other grounds, Walls v. Grohman, 
315 N.C. 239, 337 S.E.2d 556 (1985). 
Only Question Is Location of True Divid- 

ing Line. — Ordinarily, in a special proceeding 
under this Chapter, where it is admitted that 
the lands of petitioner and respondent adjoin, 
the only question presented is the location of 
the true dividing line. Lane v. Lane, 255 N.C. 
444, 121 S.E.2d 893 (1961). 
Where the only issue to be determined is the 

location of a dividing line between two parcels 
of land, the appropriate action is a 
processioning proceeding as provided by this 
section; however, in the event title to the land is 
put in issue, the Clerk may not hear the case, 
but must transfer it to the Superior Court 
where it becomes, in effect, an action to quiet 
title pursuant to G.S. 41-10. Chappell v. 
Donnelly, 113 N.C. App. 626, 439 S.E.2d 802 
(1994). 

Title or ownership is not directly put in 
issue in a processioning proceeding. Pruden v. 
Keemer, 262 N.C. 212, 136 S.E.2d 604 (1964). 

Title to the land is not in issue unless so 
made by the pleadings. Cole v. Seawell, 152 
N.C. 349, 67 S.E. 753 (1910). 
But Denial of Plaintiff’s Ownership Con- 

verts Proceeding into Quiet Title Action. 
— When title is placed in issue by the defen- 
dant’s denial of the plaintiff’s ownership, then, 
by G.S. 1-399 [see now G.S. 1-301.2], the pend- 
ing special proceedings are converted into a 
civil action to quiet title, and the court will try 
all the issues in controversy connected there- 
with. Woody v. Fountain, 143 N.C. 66, 55 S.E. 
425 (1906). See Roberts v. Sawyer, 229 N.C. 
279, 49 S.E.2d 468 (1948); Nesbitt v. Fairview 
Farms, Inc., 239 N.C. 481, 80 S.K.2d 472 

(1954). 
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Putting Title in Issue Converts Proceed- 
ing into Quiet Title Action. — Where the 
only issue to be tried is the location of a dividing 
line, it is a processioning proceeding under this 
Chapter. However, where title to the land is put 
in issue the clerk has no authority to pass on 
any question involved. He must transfer the 
proceeding to the regular session of superior 
court where it becomes in effect an action to 
quiet title pursuant to G.S. 41-10. Cobb v. 
Spurlin, 73 N.C. App. 560, 327 S.E.2d 244 

(1985). 
When Title Is Not in Dispute. — Where 

petitioners allege ownership of contiguous 
tracts by the respective parties, and a dispute 
between them as to the true dividing line, and 
respondents do not deny petitioners’ allegation 
of ownership except with respect to lappages 
and infringements on lands owned by respon- 
dent, and join in the prayer that the dividing 
line be properly located, title is not in dispute. 
Nesbitt v. Fairview Farms, Inc., 239 N.C. 481, 

80 S.E.2d 472 (1954). 
Proceeding Instituted by Owner Whose 

Boundaries Are in Dispute. — A special 
proceeding under this Chapter may be insti- 
tuted by an owner of land whose boundary lines 
are in dispute. Pruden v. Keemer, 262 N.C. 212, 
136 S.E.2d 604 (1964). 
Consent of Both Owners Not Required. 

— Until the passage of this section the consent 
of both adjoining landowners was necessary in 
order to have the dispute as to the bounds of 
their respective estates judicially determined. 
Under the present law either of the adjoining 
proprietors as a matter of right is entitled to 
have the land processioned, without the other’s 
consent, and, where there has been an appeal, 
to have all the controverted matters settled by 
the jury under the guidance of the court. Green 
v. Williams, 144 N.C. 60, 56 S.E. 549 (1907). 

But Dispute as to Boundary Necessary. 
— To sustain an action to establish the true 
dividing line between adjoining owners of land, 
a dispute as to the location of the line must be 
shown or the case on appeal will be dismissed 
in the Supreme Court. Wood v. Hughes, 195 
N.C. 185, 141 S.E. 569 (1928). 

Only disputed boundary lines are the subject 
of processioning proceedings. Pruden _v. 
Keemer, 262 N.C. 212, 136 S.E.2d 604 (1964). 
Where the petition in processioning proceed- 

ings does not allege what boundary is in dis- 
pute between petitioners and respondents, and, 
while containing a legal description of the lands 
claimed by petitioners, fails to locate any lines 
as claimed by petitioners on the earth’s surface, 
the petition is fatally defective and insufficient 
to confer jurisdiction on the court. Pruden v. 
Keemer, 262 N.C. 212, 1386 S.E.2d 604 (1964). 

Call in Deed Is Binding. — Plaintiffs in a 
processioning proceeding, under this Chapter, 
are bound by the call in their deed for a named 

CH. 38. BOUNDARIES §38-1 

corner whether it be marked or unmarked. 
Cornelison v. Hammond, 224 N.C. 757, 32 

S.E.2d 326 (1944). 
Where petitioners in a processioning pro- 

ceeding introduce evidence fixing the corner of 
a contiguous tract, and the next call in their 
description is by course and distance to a stone 
(a corner in dispute), and the evidence is to the 
effect that the stone was small and had been 
moved, the disputed corner must, as a matter of 
law, be fixed at the distance called for from the 
established corner, with the result that peti- 
tioners’ evidence is sufficient to support a find- 
ing of the corner as contended by them. Allen v. 
Cates, 262 N.C. 268, 136 S.E.2d 579 (1964). 

Effect of Agreement between Parties. — 
Where, in proceedings to establish the disputed 
boundaries between adjoining lands, a binding 
executed agreement between the parties has 
been established by uncontradicted evidence, 
the plaintiff is estopped from proceeding under 
this section, and there is no error in the court’s 
holding that the completed agreement of arbi- 
tration operated as an estoppel as a matter of 
law. Lowder v. Smith, 201 N.C. 642, 161 S.E. 
22341931): 
A boundary line agreement executed by a 

plaintiff and a defendant is an effective plea in 
bar to the plaintiff’s proceeding to establish the 
true boundary line between her property and 
the property of defendant, notwithstanding (1) 
the plaintiff failed to acknowledge her signa- 
ture to the agreement before a notary public 
and (2) the plaintiff did not know where the line 
would be located on the ground at the time she 
signed the agreement. Smith v. Digh, 9 N.C. 
App. 678, 177 S.E.2d 321 (1970). 

Questions of Law and Fact as to Lines. — 
Ordinarily, in a special proceeding brought un- 
der this Chapter, “the only question presented 
is the location of the true dividing line,” title or 
ownership to land not being directly at issue. 
Particularly, what are petitioners’ lines is de- 
terminable as a matter of law from the calls in 
the description of their lands. Where these 
lines are located on the earth’s surface is deter- | 
minable as a matter of fact. Taylor v. Brittain, 
76 N.C. App. 574, 334 S.E.2d 242 (1985), mod- 
ified and aff’d, 317 N.C. 146, 343 S.E.2d 536 
(1986). 
Right to Have Issue Answered by Jury. 

— In a processioning proceeding under this 
chapter, where the only issue is the true bound- 
ary line, plaintiffs, as a matter of right, are 
entitled to have that issue answered by jury so 
that controversy may be ended by judicial de- 
cree, as the statute is expressly designed to 
provide a means of settlement by an orderly 
proceeding in court. Cornelison v. Hammond, 
225 N.C. 535, 35 S.E.2d 633 (1945). 
A directed verdict is never proper when the 

question is for the jury, and in processioning 
proceedings the determination of the boundary 

362 



§38-2 

is for the jury. Beal v. Dellinger, 38 N.C. App. 
732, 248 S.E.2d 775 (1978). 
Jury May Fix Boundary According to 

Evidence Where Petitioner Does Not Meet 
Burden of Proof. — In processioning proceed- 
ings it is the duty of the jury to locate the 
boundary. If petitioners fail to carry their bur- 
den of proof, the jury need not fix the line 
according to the respondents’ contentions, but 
may locate the boundary wherever they feel the 
evidence justifies. Beal v. Dellinger, 38 N.C. 
App. 732, 248 S.E.2d 775 (1978). 

Injunctive Relief. — To warrant the grant- 
ing of an injunction in cases of special proceed- 
ings, the relief sought must be subsidiary to the 
relief asked in the special proceedings. Hunt v. 
Sneed, 64 N.C. 176 (1870). 

Since this section gives no substantive relief 
— settles no rights, or titles to property — but 
only locates the dividing lines between the 
parties, the plaintiff was denied an injunction 
to restrain the defendant from commissions of 
trespasses when such order was asked for in 
the special proceedings instituted to determine 
the boundary line between the adjoining es- 
tates. Wilson v. Alleghany Co., 124 N.C. 7, 32 
S.E. 326 (1899). See Jackson v. Jernigan, 216 
N.C. 401, 5 S.E.2d 143 (1939). 
Equitable Relief of Mutual Mistake. — As 

the procedure for the application of this section 
is that prescribed in G.S. 38-3, subsection (d), it 
was competent for the defendant under former 
G.S. 1-70 and G.S. 1-399 [see now G.S. 1-301.2] 
to plead the equitable relief of mutual mistake, 
having the cause transferred to the civil issue 
docket, and having the common grantor of the 
plaintiff and defendant made a party defen- 
dant. Smith v. Johnson, 209 N.C. 729, 184 S.E. 
486 (1936). 
Action of Trespass Converted into 

Processioning Proceeding. — Where, in an 
action in trespass, the parties stipulated that 

CH. 38. BOUNDARIES §38-2 

each had title to his respective tract, and that 
the only controversy was as to the true location 
of the dividing line between the tracts, the 
action was thereupon converted into a 
processioning proceeding. It is not thereafter 
subject to dismissal as in case of nonsuit. 
Welborn v. Bate Lumber Co., 238 N.C. 238, 77 
S.E.2d 612 (1953). 
When Nonsuit Not Proper. — Where, in a 

processioning proceeding it appears that the 
parties are owners of adjoining tracts and that 
a bona fide dispute exists between them as to 
the location of the dividing line, nonsuit is not 
proper. Plemmons v. Cutshall, 230 N.C. 595, 55 
S.E.2d 74 (1949). 
Where, in a processioning proceeding, the 

title of the respective parties is not in dispute, 
and the only real controversy is as to the 
location of the dividing line between the lands 
of the parties, nonsuit is erroneously entered. 
Brown v. Hodges, 230 N.C. 746, 55 S.E.2d 498 
(1949). 
Applied in Tice v. Winchester, 225 N.C. 673, 

36 S.E.2d 257 (1945); Strickland v. Kornegay, 
240 N.C. 758, 83 S.E.2d 903 (1954); Perkins v. 
Clarke, 241 N.C. 24, 84 S.E.2d 251 (1954); 
Twiford v. Harrison, 260 N.C. 217, 132 S.E.2d 
321 (1963); Metcalf v. McGuinn, 73 N.C. App. 
604, 327 S.E.2d 51 (1985). 

Cited in Nichols v. Wilson, 16 N.C. App. 286, 
448 S.E.2d 119, cert. denied, 338 N.C. 519, 452 
S.E.2d 814 (1994); Kelly v. King, 225 N.C. 709, 
36 S.E.2d 220 (1945); Newkirk v. Porter, 237 
N.C. 115, 74 S.E.2d 235 (1953); Kanupp v. 
Land, 248 N.C. 203, 102. S.E.2d._ 779 (1958); 
Johnson v. Daughety, 270 N.C. 762, 155 S.E.2d 
205 (1967); Gahagan v. Gosnell, 270 N.C. 117, 
153 S.E.2d 879 (1967); Vail v. Smith, 1 N.C. 
App. 498, 162 S.E.2d 78 (1968); Glen Forest 
Corp. v. Bensch, 9 N.C. App. 587, 176 S.E.2d 
851 (1970); Fauchette v. Zimmerman, 79 N.C. 
App. 265, 338 S.E.2d 804 (1986). 

§ 38-2. Occupation sufficient ownership. 

The occupation of land constitutes sufficient ownership for the purposes of 
this Chapter. (1893, c. 22; 1903, c. 21; Rev., s. 326; C.S., s. 362.) 

CASE NOTES 

Sufficiency of Ownership — When Title 
Not in Dispute. — The courts have construed 
the term “occupation,” as used in this section, to 
mean possession, and uniformly hold that one 
(a) in possession of the land, and/or (b) whose 
title thereto is not disputed, so that no issue is 
raised save only that of the location of the 
boundary, has sufficient ownership to avail 
himself of the special proceedings herein pro- 
vided for. Williams v. Hughes, 124 N.C. 3, 32 
S.E. 325 (1899); Parker v. Taylor, 133 N.C. 103, 
45 S.E. 473 (1903). 

Where it was admitted that plaintiff’s title 
was not in dispute, and that defendant’s title 
was not in dispute except as to the true bound- 
ary line, the refusal of the court to submit an 
issue as to plaintiff’s title, in addition to the 
issue as to the true boundary line, was not 
error. Clark v. Dill, 208 N.C. 421, 181 S.E. 281 
(1935). 
Same — When Title Is in Dispute. — 

Where, however, the defendant puts the title to 
the land in issue, and the case has taken the 
form of a civil action, then the plaintiff can no 
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S.E. 425 (1906). See Williams v. Hughes, 124 
N.C; 3, 32 S.E: 325 (1899). 

Cited in Johnson v. Daughety, 270 N.C. 762, 
155 S.E.2d 205 (1967). 

longer rest his case by merely proving his 
occupation of the land as evidencing the bound- 
ary, but must go further and prove his title to 
the land. Woody v. Fountain, 143 N.C. 66, 55 

§ 38-3. Procedure. 

(a) Petition; Summons; Hearing. — The owner shall file his petition under 
oath stating therein facts sufficient to constitute the location of such line as 
claimed by him and making defendants all adjoining owners whose interest 
may be affected by the location of said line. The clerk shall thereupon issue 
summons to the defendants as in other cases of special proceedings. If the 
defendants fail to answer, judgment shall be given establishing the line 
according to petition. If the answer deny the location set out in the petition, the 
clerk shall issue an order to the county surveyor or, if cause shown, to any 
competent surveyor to survey said line or lines according to the contention of 
both parties, and make report of the same with a map at a time to be fixed by 
the clerk, not more than 30 days from date of order; to which time the cause 
shall be continued. The cause shall then be heard by the clerk upon the location 
of said line or lines and judgment given determining the location thereof. 

(b) Appeal to Session. — Either party may within 10 days after such 
determination by the clerk serve notice of appeal from the ruling of the clerk 
determining the said location. When notice of appeal is served it shall be the 
duty of the clerk to transmit the issues raised before him to the next session of 
the superior court of the county for trial by a jury, when the question shall be 
heard de novo. 

(c) Survey after Judgment. — When final judgment is given in the proceed- 
ing the court shall issue an order to the surveyor to run and mark the line or 
lines as determined in the judgment. The surveyor shall make report including 
a map of the line as determined, which shall be filed with the judgment roll in 
the cause and entered with the judgment on the special proceedings docket. 

(d) Procedure as in Special Proceedings. — The procedure under this 
Chapter, the jurisdiction of the court, and the right of appeal shall, in all 
respects, be the same as in special proceedings except as herein modified. 
(13898 TC 2 el 0 Cup Ze a IheY.,S.520; Cs.5:51500, 1.9.1. G 020.8 .00u 

Cross References. — As to special proceed- 
ings generally, see G.S. 1-393 et seq. 

CASE NOTES 

Issue Is Location of Dividing Line. — Ina 
processioning proceeding under this Chapter 
when the cause is heard on appeal, unless 
pleadings are complicated by other allegations 
the only issue is as to the true location of the 
dividing line. Cornelison v. Hammond, 225 N.C. 
535, 35 S.E.2d 633 (1945). 
Applicability of Section. — The procedure 

prescribed by this section is applicable only in 
case of a dispute as to the true location of the 
boundary line between adjoining landowners. 
Johnson v. Daughety, 270 N.C. 762, 155 S.E.2d 
205 (1967). 
Compliance with the Procedural Steps 

Mandatory. — This section must be strictly 
followed in all material respects and any fla- 
grant or negligent departure therefrom will be 

fatal to the proceedings. Forney v. Williamson, 
98 N.C. 329, 4 S.E. 483 (1887). 
But the court will look to substance and 

not to form of pleadings, and where an 
affidavit contains a full and explicit denial of 
the line set out in the plaintiff’s petition it will 
be treated as an answer, since it contains all 
that is required by the section. Scott v. Kellum, 
117 N.C. 664, 23 S.E. 180 (1895). 
Parties to Proceeding. — All landowners 

whose land adjoins the disputed boundary and 
whose interest may be affected are necessary 
and proper parties. Landowners whose land 
adjoins boundary lines which are not in dis- 
pute, but which may connect with or intersect 
the disputed line, are not necessary parties, 
although they may be joined in the discretion of 
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the trial judge. Metcalf v. McGuinn, 73 N.C. 
App. 604, 327 S.E.2d 51, cert. denied, 314 N.C. 
542, 335 S.E.2d 316 (1985). 

Effect of Misjoinder of Parties. — A pro- 
ceeding under the provisions of this section to 
establish the true dividing line between adjoin- 
ing owners of land will be dismissed upon 
demurrer for misjoinder of parties and causes 
of action that involve the title or interests of 
others not related to the matter in dispute, and 
which are entirely independent thereof. Rogers 
v. Rogers, 192 N.C. 50, 133 S.E. 184 (1926). 

Failure to Comply with Subsection (c) 
Not Fatal. — Trial court correctly found that 
the prior judgment was res judicata as to the 
location of boundary line despite the fact the 
court did not issue an order to the surveyor to 
run and mark the boundary lines; although the 
trial court may not have totally complied with 
this section, the court strictly observed the 
statutory provisions in all material respects. 
Tindall v. Willis, 95 N.C. App. 374, 382 S.E.2d 
778 (1989). 
A defense bond is not required in a spe- 

cial proceeding to establish boundaries. Rob- 
erts v. Sawyer, 229 N.C. 279, 49 S.E.2d 468 
(1948). 
When Transfer to Regular Term Re- 

quired. — The jurisdiction of the clerk in these 
special proceedings is limited in its scope. It 
extends only to those cases in which the only 
fact in issue is the location of the boundary line 
between the lands. Where the title to the land 
is put in issue the clerk has no authority to pass 
on any question involved, but must transfer the 
whole proceedings to the regular term of the 
court. Parker v. Taylor, 133 N.C. 103, 45 S.E. 
473 (1903); Smith v. Johnson, 137 N.C. 48, 49 
S.E. 62 (1904); Brown v. Hutchinson, 155 N.C. 
205, 71 S.E. 302 (1911). 
True Location of Disputed Line Must Be 

Alleged. — Under general rules applicable to 
pleadings, and specifically under this section, a 
petitioner must allege the true location of a 
disputed boundary line. Pruden v. Keemer, 262 
N.C. 212, 136 S.E.2d 604 (1964). 

The portion of this section providing that 
petitioner allege “facts sufficient to constitute 
the location of such line as claimed by him,” 
requires that petitioner allege facts as to the 
location of the (disputed) line as claimed by him 
with sufficient definiteness that its location on 
the earth’s surface may be determined from 
petitioner’s description thereof. Pruden_ v. 
Keemer, 262 N.C. 212, 136 S.E.2d 604 (1964); 
Beal v. Dellinger, 38 N.C. App. 732, 248 S.E.2d 
775 (1978). 

Parties May Agree to Have Case Heard 
in First Instance by Presiding Judge. — 
This section directs that a processioning pro- 
ceeding be heard first by the clerk. But the 
direction is not jurisdictional. A stipulation by 
which the parties agree to bypass the clerk and 
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have the case heard and determined in the first 
instance by the presiding judge will be upheld. 
Strickland v. Kornegay, 240 N.C. 758, 83 S.E.2d 
903 (1954); Andrews v. Andrews, 252 N.C. 97, 
113 S.E.2d 47 (1960). 
Proceeding Assimilated to Action to 

Quiet Title. — If title becomes involved in a 
processioning proceeding, the proceeding be- 
comes in effect an action to quiet title under 
G.S. 41-10. Roberts v. Sawyer, 229 N.C. 279, 49 
S.E.2d 468 (1948). See Woody v. Fountain, 143 
N.C. 66, 55 S.E. 425 (1906). 

Where, in a special proceeding under this 
Chapter to establish a boundary line, the de- 
fendant denies by answer the petitioner’s title 
and pleads 20 years’ adverse possession under 
G.S. 1-40 as a defense, the proceeding is assim- 
ilated to an action to quiet title under G.S. 
41-10 and the clerk, as directed by G.S. 1-399 
[see now G.S. 1-301.2], should “transfer the 

cause to the civil issue docket for trial during 
term upon all issues raised by pleadings,” in 
accordance with rules of practice applicable to 
such actions as originally instituted. Simmons 
v. Lee, 230 N.C. 216, 53 S.E.2d 79 (1949). 

Where, in a special proceeding under this 
Chapter to establish a boundary line, the de- 
fendant by his answer denies the petitioner’s 
title and as a defense pleads seven years’ ad- 
verse possession under color of title under G.S. 
1-38, or 20 years’ adverse possession under G.S. 
1-40, the proceeding is assimilated to an action 
to quiet title. In such case, as provided by G.S. 
1-399 [see now G.S. 1-301.2], the clerk “shall 
transfer the cause to the civil issue docket for 
trial during term upon all issues raised by the 
pleadings.” Lane v. Lane, 255 N.C. 444, 121 
S.E.2d 893 (1961). 
Transfer of Cause and Injunctive Relief. 

— When defendant in a processioning proceed- 
ing puts title in issue, the cause should be 
transferred to the civil issue docket for trial, 
but when he does not do so the proceeding does 
not involve title or right to possession, but 
solely the location of the true dividing line, and 
therefore injunctive relief will not lie at the 
instance of one party to enjoin the other form 
retaining possession of the disputed strip, 
pending the final determination of the proceed- 
ing, even in the superior court on appeal, since 
the restraint sought is not germane to the 
subject of the action. Jackson v. Jackson, 216 
N.C. 401, 5 S.E.2d 148 (1939). See Wilson v. 
Alleghany Co., 124 N.C. 7, 32 S.E. 326 (1899). 

Effect of Erroneous Transfer of Cause. — 
The fact that the clerk in a processioning pro- 
ceeding erroneously concludes that the answer 
converted the proceeding into an action to try 
title to realty, and thereupon transfers the 
cause to the civil issue docket for trial, does not 
deprive the superior court of jurisdiction to 
determine the processioning proceeding. Lance 
v. Cogdill, 286 N.C. 134, 71 S.E.2d 918 (1952). 
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Issues Raised and Waiver of Jury Trial. 
— Where a special proceeding to establish a 
boundary line is assimilated to an action to 
quiet title by the defendant’s answer, the issues 
raised by the pleadings are (1) whether peti- 
tioner owns the land described in his petition, 
and (2) the location of the land so described. In 
such case if defendant does not tender issues 
pertinent to the issues above stated he waives 
his right to a trial by jury. Simmons v. Lee, 230 
N.C. 216, 53 S.E.2d 79 (1949). 
Exceptions Not Giving Right to Jury 

Trial. — Where compulsory reference is or- 
dered in a special proceeding to establish a 
boundary line, upon defendant’s denial of peti- 
tioners’ title and plea of title by 20 years’ 
advance possession, defendant’s exception to 
the order of reference and exceptions to find- 
ings of fact made by the referee do not entitle 
him to a jury trial when he tenders issues 
which relate only to questions of fact based 
upon his exceptions, and fails to tender issues 
of fact which arise upon the pleadings and to 
relate such issues to his exceptions and to the 
findings by their respective numbers. Simmons 
v. Lee, 230 N.C. 216, 53 S.E.2d 79 (1949). 

Effect of Defendant’s Denial of Petition- 
ers’ Claims. — The third sentence of this 
section refers to defendant’s failure to file an 
answer and did not apply where the respon- 
dents denied the petitioners’ claims and alleged 
what they considered to be the correct bound- 
ary line. Beal v. Dellinger, 38 N.C. App. 732, 
248 S.E.2d 775 (1978). 
Right to Have Issue Answered by Jury. 

— In processioning proceedings it is the duty of 
the jury to locate the boundary. If petitioners 
fail to carry their burden of proof, the jury need 
not fix the line according to the respondents’ 
contentions, but may locate the boundary wher- 
ever they feel the evidence justifies. Beal v. 
Dellinger, 38 N.C. App. 732, 248 S.E.2d 775 
(1978). 
Burden of Proof — Plaintiff. — Upon the 

institution of the proceedings to ascertain the 
true dividing line between the lands the burden 
is on the plaintiff to establish such line. Hill v. 
Dalton, 140 N.C. 9, 52 S.E. 273 (1905); Woody v. 
Fountain, 143 N.C. 66, 55 S.E. 425 (1906). 

Plaintiff’s burden of proof does not shift to 
the defendant merely because, in addition to 
denying the line to be as claimed by the plain- 
tiff, he alleges another to be the dividing line. 
Garris v. Harrington, 167 N.C. 86, 83 S.E. 253 
(1914). 

The plaintiff is the actor and has the burden 
of establishing the true location of the dividing 
line. McCanless v. Ballard, 222 N.C. 701, 24 
S.E.2d 525 (1943); Jenkins v. Trantham, 244 
N.C. 422, 94 S.E.2d 311 (1956). 

The burden of proof rests upon a petitioner to 
establish the true location of a disputed bound- 
ary line. Pruden v. Keemer, 262 N.C. 212, 136 
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S.E.2d 604 (1964); Coley v. Morris Tel. Co., 267 
N.C. 701, 149 S.E.2d 14 (1966). 
Same — Defendant. — Where a case was 

tried by stipulation on the defendant’s counter- 
claim as to the location of the boundary line, 
the burden of proof was on the defendant to 
establish the boundary line. Wadsworth v. 
Georgia-Pacific Corp., 38 N.C. App. 1, 247 
S.E.2d 25 (1978), vacated on other grounds, 297 
N.C. 172, 253 S.E.2d 925 (1979). 

If the plaintiffs are unable to show by 
the greater weight of evidence the location 
of the true dividing line at a point more favor- 
able to them than the line as contended by the 
defendants, the jury should answer the issue in . 
accord with the contentions of the defendants. 
Coley v. Morris Tel. Co., 267 N.C. 701, 149 
S.E.2d 14 (1966). 

Plaintiffs May Assert Alternative Bound- 
aries. — In a proceeding to establish disputed 
boundary lines petitioners may contend that 
the true boundary is shown by the line on 
surveyor’s map marked by letters as alleged in 
their petition and also may contend that the 
true boundary is shown by the fence on the 
surveyor’s map by reason of title having vested 
in them to the land in dispute up to the fence by 
adverse possession under G.S. 1-40. They may 
assert both contentions leaving it to the court 
and jury to say which line, if either, they have 
carried the burden of establishing. Jenkins vy. 
Trantham, 244 N.C. 422, 94 S.E.2d 311 (1956). 
Duty of Jury to Locate Boundary. — In a 

processioning proceeding, it is the duty of the 
jury to locate the boundary; petitioner has the 
burden of proof, and if he fails to carry that 
burden, the jury, in the absence of agreement 
that one or the other is the true line, need not 
fix the boundary according to respondent’s con- 
tentions, but may locate the line wherever the 
jury feels the evidence requires. Combs v. 
Woodie, 53 N.C. App. 789, 281 S.E.2d 705 

(1981). 
Questions of Law and Fact. — What is the 

true dividing line between two contiguous 
tracts of land is a question of law for the court; 
where such line is actually located on the pre- 
mises is an issue of fact for the jury. Lance v. 
Cogdill, 236 N.C. 134, 71 S.E.2d 918 (1952); 
Welborn v. Bate Lumber Co., 238 N.C. 238, 77 
S.E.2d 612 (1953); Andrews v. Andrews, 252 
N.C. 97, 113 S.E.2d 47 (1960). See Jenkins v. 
Trantham, 244 N.C. 422, 94 S.E.2d 311 (1956); 
Coley v. Morris Tel. Co., 267 N.C. 701, 149 
S.E.2d 14 (1966). 
Where the true boundary is, is a question of 

fact for the jury; what the boundary is, is a 
question of law for the court. Combs v. Woodie, 
53 N.C. App. 789, 281 S.E.2d 705 (1981). 
A description contained in a junior con- 

veyance cannot be used to locate the lines 
called for in a prior conveyance. The location of 
the lines called for in the prior conveyance is a 
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question of fact to be ascertained from the 
description there given. Coley v. Morris Tel. Co., 
267 N.C. 701, 149 S.E.2d 14 (1966). 
The provision of a judgment for mark- 

ing the line as judicially determined, as 
provided by subsection (c) of this section, was a 
mere direction for the performance of a minis- 
terial duty which in no way affected the finality 
of the determination of how the line should be 
run. Harrill v. Taylor, 247 N.C. 748, 102 S.E.2d 
223 (1958). : 
Evidence Generally. — The general rules 

for ascertaining boundaries apply equally well 
when recourse is had through special proceed- 
ings. Tallassee Power Co. v. Savage, 170 N.C. 
625, 87 S.E. 629 (1916). See Woodard v. Harrell, 
191 N.C. 194, 132 S.E. 12 (1926), containing 
dicta to the effect that parol evidence of location 
of boundary line may be properly admitted, if 
the parties were merely locating the true 
boundary line, but not to show a verbal agree- 
ment to change the true dividing line. 

Surveyor’s Report as Evidence. — The 
surveyor, when acting under this section, is not 
in any sense a referee, and his report to the 
court should not contain conclusions of law, but 
should only set forth a detailed account of the 
facts of the case, and when it does this it is 
entitled to great evidential weight, although it 
is not conclusive as to the results contained 
therein. Norwood v. Crawford, 114 N.C. 513, 19 
S.E. 349 (1894). See Green v. Williams, 144 
N.C. 60, 56 S.E. 549 (1907). 
Surveyor may not give his opinion as to 

where the boundary is. Combs v. Woodie, 53 
N.C, App. 789, 281 S.E.2d 705 (1981). 
What Report of Processioners Must Con- 

tain. — A report of a processioner is radically 
defective when it does not state, with precision, 
the claims of the respective parties, so as to 
show what lines were disputed or how far they 
were disputed, and no undue laxity in the 
proceedings in this respect will be tolerated by 
the court. Hoyle v. Wilson, 29 N.C. 466 (1847). 
Where one of the parties objects to the 

processioner’s proceeding, the processioner 
must, in his return to the court, state “all the 
circumstances of the case,” as for instance, the 
nature of the objection, the line or lines claimed 
by each party, etc. Carpenter v. Whitworth, 25 
N.C. 204 (1842). 

Acts and Admissions of Adjoining Pro- 
prietors as Evidence. — When a dividing line 
between two tracts can be located by the calls in 
a deed, the statements and acts of adjoining 
landowners are not competent evidence as to 
the location of the boundary line, but where the 
line is in dispute and is unfixed and uncertain, 
the acts and admissions of the adjoining propri- 
etors recognizing a certain line as the proper 
boundary line are evidence competent to be 
submitted to the trier of the facts. Wadsworth v. 
Georgia-Pacific Corp., 38 N.C. App. 1, 247 
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S.E.2d 25 (1978), vacated on other grounds, 297 
N.C. 172, 253 S.E.2d 925 (1979). 

The clerk’s jurisdiction to enter a judg- 
ment by default in a processioning proceeding 
is based solely on the sentence in the portion of 
this section reading “If the defendants fail to 
answer, judgment shall be given establishing 
the line according to petition.” Pruden v. 
Keemer, 262 N.C. 212, 136 S.E.2d 604 (1964). 

Failure to Except to Judgment of Clerk 
and Take Appeal within Time Allowed. — 
Where there is a failure to except to judgment 
of the clerk in a processioning proceeding fixing 
the boundary line between the contiguous 
tracts, and a failure to take an appeal from 
such judgment within the time allowed by this 
section, without any showing of excusable ne- 
glect, a petition for certiorari to review the 
judgment of the clerk is properly denied. 
Johnson v. Taylor, 257 N.C. 740, 127 S.E.2d 533 
(1962). 
Where Judgment Affirmed on Appeal. — 

Where judgment in a processioning proceeding 
establishing the dividing line between the 
tracts of the respective parties is affirmed on 
appeal, the lower court may retain the cause 
thereafter only for the purpose of putting into 
effect the provisions of this section. Nesbitt v. 
Fairview Farms, Inc., 239 N.C. 481, 80 S.E.2d 
472 (1954). 

Judgment of Clerk as Res Judicata — 
Where Title to Land Not in Issue. — Where 
the only fact in issue is the establishment and 
location of the boundary line, then the judg- 
ment of the clerk is, to this extent, binding on 
the parties and they may not again litigate on 
this precise point. Whitaker v. Garren, 167 N.C. 
658, 83 S.E. 759 (1914). 

The clerk’s judgment may not estop the par- 
ties from asserting in a separate action title in 
the land. Nash v. Shute, 182 N.C. 528, 109 S.E. 
353 (1921). 

Same — Where Title in Issue. — Where, 
however, the parties join issue upon the title 
and the case is transferred to the regular term 
of the court, a judgment therein estops the 
parties both as to the title and the location of 
the line. Whitaker v. Garren, 167 N.C. 658, 83 
S.E. 759 (1914). See Nash v. Shute, 182 N.C. 
528, 109 S.E. 353 (1921). 

Parties on Appeal. — Under the provision 
contained in this section for appeal by either 
party to the regular term (now session) of the 
court, other parties having an interest in the 
locus in quo may, upon motion, be permitted to 
come in. Batts v. Pridgen, 147 N.C. 133, 60 S.E. 
897 (1908). 
Applied in Simpson v. Lee, 26 N.C. App. 712, 

217 S.E.2d 80 (1975). 

Cited in Green Hi-Win Farm, Inc. v. Neal, 83 
N.C. App. 201, 349 S.E.2d 614 (1986). 
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§ 38-4. Surveys in disputed boundaries. 

(a) When in any action or special proceeding pending in the superior court 
the boundaries of lands are drawn in question, the court may, if deemed 
necessary, order a survey of the lands in dispute, in accordance with the 
boundaries and lines expressed in each party’s titles, and such other surveys as 
shall be deemed useful. 

(b) Surveys pursuant to this section shall be made by one surveyor ap- 
pointed by the court, unless the court, in its discretion, determines that 
additional surveyors are necessary. The surveyor or surveyors shall proceed 
according to the order of the court, and make the surveys and as many plats 
thereof as shall be ordered. 

(c) Upon the request of any party to the action or special proceeding, the 
court shall call such surveyor or surveyors as the court’s witness, and any 
party to such action or proceeding shall have the privilege of direct examina- 
tion, cross-examination, and impeachment of such witness. The fact that such 
witness is called by the court shall not change the weight, effect or admissi- 
bility of the testimony of such witness, and upon the request of any party to the 
suit, the court shall so instruct the jury. 

(d) The court shall make an allowance for the fees of the surveyor or 
surveyors and they shall be taxed as a part of the costs. The court may, in its 
discretion, require the parties to make a deposit to secure the payment of such 
fees, and may, in its discretion, provide for the payment of such fees prior to the 
termination of the suit. (1779, c. 157; 1786, c. 252; R.C., c. 31, s. 119; Code, s. 
939; Rev., s. 1504; C.S., s. 364; 1967, c. 33.) 

CASE NOTES 

This section vests in the court a sound 
discretion within the limits defined. Vance v. 
Pritchard, 218 N.C. 273, 10 S.E.2d 725 (1940). 
Survey Not Required. — While the better 

practice is to order a survey in a proceeding to 
establish a boundary line, this section, the 
pertinent statute, does not require the court to 
do so. Young v. Young, 76 N.C. App. 93, 331 
S.E.2d 769 (1985). 

Better Practice Is to Order Survey. — 
While this section does not require the court to 
order a survey of the lands in dispute when the 
boundaries of lands are in question, it is the 
better practice to do so. Smothers v. Schlosser, 2 
N.C. App. 272, 163 S.E.2d 127 (1968). 
When Expenses of Surveys Are Taxable 

as Costs. — The expense of procuring surveys, 
maps, plans, photographs and documents are 
not taxable as costs unless there is clear statu- 
tory authority therefor or they have been or- 
dered by the court. City of Charlotte v. McNeely, 
281 N.C. 684, 190 S.E.2d 179 (1972). 
Amount of the allowance for fees of the 

surveyor is within the court’s discretion, 
after considering the evidence as to the work 
done. Ward v. Taylor, 68 N.C. App. 74, 314 
S.E.2d 814 (1984). 
Unpaid Expenses. — A court which ap- 

points a surveyor does not lack the authority to 
take heed of his request for unpaid expenses in 
the same case in which it appointed him, even 

though the surveyor is not a party to the 
underlying action. Ward v. Taylor, 68 N.C. App. 
74, 314 S.E.2d 814 (1984). 

Clerk Has No Power to Make Allowance 
for Costs. — The word “court,” as used in the 
last provision of this section, refers to the judge, 
and not to the clerk, and where the trial judge 
has failed to make an order allowing compen- 
sation to the surveyor, the clerk has no power to 
make the allowance; but on appeal from the 
clerk’s refusal, such order will be made by the 
judge of the superior court. LaRoque v. 
Kennedy, 156 N.C. 360, 72 S.E. 454 (1911); 
Cannon vy. Briggs, 174 N.C. 740, 94 S.E. 519 
(1917); Ipock v. Miller, 245 N.C. 585, 96 S.E.2d 
19h 19D SL). 
Where in an action involving a boundary 

dispute a survey has been ordered and made, 
and the trial judge has failed to order compen- 
sation, the clerk has no authority to do so. Ward 
v. Taylor, 68 N.C. App. 74, 314 S.E.2d 814 
(1984). 
Correction of Order. — The trial court's 

failure to allow and tax costs could be consid- 
ered an oversight or omission in the order, and 
since the substantive rights of the parties were 
not affected thereby, the court had authority 
under G.S. 1A-1, Rule 60(a) to correct the 
inadvertent omission of costs from its order. 
Ward v. Taylor, 68 N.C. App. 74, 314 S.E.2d 814 
(1984). 
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Applied in Metcalfv. McGuinn, 73 N.C.App. S.E.2d 468 (1948); York Indus. Center v. Mich- 
604, 327 S.E.2d 51, cert. denied, 314 N.C. 542, igan Mut. Liab. Co., 271 N.C. 158, 155 S.E.2d 
335 S.E.2d 316 (1985). 501 (1967); Higdon v. Davis, 71 N.C. App. 640, 

Cited in Roberts v. Sawyer, 229 N.C. 279,49 324 S.E.2d 5 (1984). 
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Chapter 38A. 

Landowner Liability. 

Sec. Sec. 
38A-1. Purpose. 38A-3. Exclusions. 
38A-2. Definitions. 38A-4. Limitation of liability. 

§ 38A-1. Purpose. 

The purpose of this Chapter is to encourage owners of land to make land and 
water areas available to the public at no cost for educational and recreational 
purposes by limiting the liability of the owner to persons entering the land for 
those purposes. (1995, c. 308, s. 1.) 

§ 38A-2. Definitions. 

The following definitions shall apply throughout this Chapter, unless other- 
wise specified: 

(1) “Charge” means a price or fee asked for services, entertainment, 
recreation performed, or products offered for sale on land or in return 
for an invitation or permission to enter upon land, except as otherwise 
excluded in this Chapter. 

(2) “Educational purpose” means any activity undertaken as part of a 
formal or informal educational program, and viewing historical, 
natural, archaeological, or scientific sites. 

(3) “Land” means real property, land, and water, but does not mean a 
dwelling and the property immediately adjacent to and surrounding 
such dwelling that is generally used for activities associated with 
occupancy of the dwelling as a living space. 

(4) “Owner” means any individual or nongovernmental legal entity that 
has any fee, leasehold interest, or legal possession, and any employee 
or agent of such individual or nongovernmental legal entity. 

(5) “Recreational purpose” means any activity undertaken for recreation, 
exercise, education, relaxation, refreshment, diversion, or pleasure. 
(1995, c. 308, s. 1.) 

§ 38A-3. Exclusions. 

For purposes of this chapter, the term “charge” does not include: 
(1) Any contribution in kind, services or cash contributed by a person, 

legal entity, nonprofit organization, or governmental entity other than 
the owner, whether or not sanctioned or solicited by the owner, the 
purpose of which is to (i) remedy damage to land caused by educa- 
tional or recreational use; or (ii) provide warning of hazards on, or 
remove hazards from, land used for educational or recreational 
purposes. 

(2) Unless otherwise agreed in writing or otherwise provided by the State 
or federal tax codes, any property tax abatement or relief received by 
the owner from the State or local taxing authority in exchange for the 
owner’s agreement to open the land for educational or recreational 
purposes. (1995, c. 308, s. 1.) 

§ 38A-4. Limitation of liability. 

Except as specifically recognized by or provided for in this chapter, an owner 
of land who either directly or indirectly invites or permits without charge any 
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person to use such land for educational or recreational purposes owes the 

person the same duty of care that he owes a trespasser, except nothing in this 

chapter shall be construed to limit or nullify the doctrine of attractive nuisance 

and the owner shall inform direct invitees of artificial or unusual hazards of 

which the owner has actual knowledge. This section does not apply to an owner 

who invites or permits any person to use land for a purpose for which the land 

is regularly used and for which a price or fee is usually charged even if it is not 

charged in that instance, or to an owner whose purpose in extending an 

invitation a granting permission is to promote a commercial enterprise. (1995, 

c. 308, s. 1. 

CASE NOTES 

Hidden Danger. — United States was enti- 
tled to summary judgment in visitor’s personal 
injury suit; visitor did not allege, as required by 
G.S. 38A-4, made applicable by 28 U.S.CS. 
§ 1346(b), reckless indifference, willful or wan- 
ton infliction of injury, or even that the United 
States knew of the hidden danger that caused 
the visitor’s fall in a national forest in Ilinois. 
Johnston v. United States, — F. Supp. 2d —, 
2002 U.S. Dist. LEXIS 12804 (W.D.N.C. July 
11, 2002). 

Illustrative Cases. — Trial court’s judg- 

ment dismissing a lawsuit filed by a plaintiff 
who was injured at a church festival against a 
landowner who allowed the church to hold the 
festival on the landowner’s farm was affirmed 
because evidence showed that the festival was 
not a commercial activity and there was no 
evidence which showed that the landowner 
willfully of wantonly inflicted injury on the 
plaintiff. Clontz v. St. Mark’s Evangelical 
Lutheran Church, — N.C. App. —, 578 S.E.2d 
654, 2003 N.C. App. LEXIS 537 (2003), cert. 
denied, 357 N.C. 249, 582 S.E.2d 29 (2003). 
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Chapter 39. 

Conveyances. 

Article 1. Sec. 
; } 39-13.4. Conveyances by husband or wife un- 

Construction and Sufficiency. den decdiet pensation: 

Sag 39-13.5. Creation of tenancy by entirety in 

39-1. Fee presumed, though word “heirs” omit- partition of real property. 
ted. 

39-1.1. In construing conveyances court shall 
give effect to intent of the parties. 

Vagueness of description not to invali- 
date. 

[Repealed.] 
Conveyances by infant trustees. 
Official deed, when official selling or em- 

powered to sell is not in office. 
Revocation of deeds of future interests 

made to persons not in esse. 
39-6.1. Validation of deeds of revocation of con- 

veyances of future interests to 
persons not in esse. 

39-6.2. Creation of interest or estate in per- 
sonal property. 

39-6.3. Inter vivos and testamentary convey- 
ances of future interests permit- 
ted. 

39-6.4. Creation of easements, restrictions, 
and conditions. 

39-6.5. Elimination of seal. 
39-6.6. Subordination agreements. 

Article 2. 

Conveyances by Husband and Wife. 

39-2. 

39-3. 
39-4. 
39-5. 

39-6. 

39-7. Instruments affecting married person’s 
title; joinder of spouse; exceptions. 

39-7.1. Certain instruments affecting married 
woman's title not executed by hus- 
band validated. 

39-8. Acknowledgment at different times and 
places; before different officers; or- 
der immaterial. 

39-9. Absence of wife’s acknowledgment does 
not affect deed as to husband. 

39-10. [Repealed.] 
39-11. Certain conveyances not affected by 

fraud if acknowledgment or privy 
examination regular. 

39-12. Power of attorney of married person. 
39-13. Spouse need not join in purchase-money 

mortgage. 

39-13.1. Validation of certain deeds, etc., exe- 
cuted by married women without 
private examination. 

39-13.2. Married persons under 18 made com- 
petent as to certain transactions; 

certain transactions validated. 
39-13.38. Conveyances between husband and 

wife. 

39-13.6. Control of real property held in ten- 
ancy by the entirety. 

39-14. [Repealed.] 

Article 3. 

Fraudulent Conveyances. 

39-15 through 39-23. [Repealed.] 

Article 3A. 

Uniform Fraudulent Transfer Act. 

39-23.1. Definitions. 
39-23.2. Insolvency. 
39-23.3. Value. 
39-23.4. Transfers fraudulent as to present 

and future creditors. 
39-23.5. Transfers fraudulent as to present 

creditors. 
39-23.6. When transfer is made or obligation is 

incurred. 
39-23.7. Remedies of creditors. 
39-23.8. Defenses, liability, and protection of 

transferee. 
39-23.9. Extinguishment of cause of action. 
39-23.10. Supplementary provisions. 
39-23.11. Uniformity of application and con- 

struction. 
39-23.12. Short title. 

Article 4. 

Voluntary Organizations and 
Associations. 

39-24. Authority to acquire and hold real es- 
tate. 

39-25. Title vested; conveyance; probate. 
39-26. Effect as to conveyances by trustees. 
39-27. Prior deeds validated. 

Article 5. 

Sale of Building Lots in North Carolina. 

39-28 through 39-32. [Repealed.] 

Article 5A. 

Control Corners in Real Estate 
Developments. 

39-32.1. Requirement of permanent markers 
as “control corners.” 

39-32.2. Control corners fixed at time of re- 
cording plat or prior to sale. 
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Sec. 
39-32.3. Recordation of plat showing control 

corners. 
39-32.4. Description of land by reference to 

control corner; use of control cor- 

ner to fix distances and bound- 
aries prima facie evidence of cor- 
rect method. 

Article 6. 

Power of Appointment. 

39-33. Method of release or limitation of power. 
39-34. Method prescribed in § 39-33 not exclu- 

sive. 
39-35. Requisites of release or limitation as 

against creditors and purchasers 
for value. 

Article 7. 

Uniform Vendor and Purchaser Risk Act. 

39-36. Necessity for actual notice of release or 
limitation to bind fiduciary. 
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Sec. 
39-37. Short title. 
39-38. Uniformity of interpretation. 

39-39. Risk of loss. 

39-40 through 39-43. [Reserved.] 

Article 8. 

Business Trusts. 

39-44. Definition. 

39-45. Authority to acquire and hold real es- 
tate. 

39-46. Title vested; conveyance; probate. 

39-47. Prior deeds validated. 

39-48, 39-49. [Reserved.] 

Article 9. 

Disclosure. 

39-50. Death, illness, or conviction of certain 
crimes not a material fact. 

ARTICLE 1. 

Construction and Sufficiency. 

§ 39-1. Fee presumed, though word “heirs” omitted. 

When real estate is conveyed to any person, the same shall be held and 
construed to be a conveyance in fee, whether the word “heir” is used or not, 
unless such conveyance in plain and express words shows, or it is plainly 
intended by the conveyance or some part thereof, that the grantor meant to 
convey an estate of less dignity. (1879, c. 148; Code, s. 1280; Rev., s. 946; C.S., 
s. 991.) 

Cross References. — As to presumption of 
conveyance in fee simple when deed and regis- 
try of conveyance destroyed, see G.S. 8-21. 

Legal Periodicals. — As to use of fee simple 
form deed to convey other than a fee, see 39 
N.C.L. Rev. 283 (1961). 

For case law survey as to real property, see 45 
N.C.L. Rev. 964 (1967). 

For article, “Doubt Reduction Through Con- 
veyancing Reform — More Suggestions in the 
Quest for Clear Land Titles,” see 46 N.C.L. Rev. 
284 (1968). 

For article, “The Rule in Wild’s Case in North 
Carolina,” see 55 N.C.L. Rev. 751 (1977). 

For note on the continued use of the Artis- 
Oxendine rule in the construction of deeds, see 
13 Wake Forest L. Rev. 478 (1977). 

For article, “Class Gifts in North Carolina — 
When Do We ‘Call The Roll’?,” see 21 Wake 
Forest L. Rev. 1 (1985). 

For article, “Does the Fee Tail Exist in North 
Carolina?,” see 23 Wake Forest L. Rev. 767 

(1988). 

CASE NOTES 

I. General Consideration. 

II. Conflicting Clauses. 
III. Illustrative Cases. 
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I. GENERAL CONSIDERATION. 

This section changes the common-law 
rule that in order to convey a fee simple the 
word “heirs” should appear either in the pre- 
mises or the habendum of the deed. Carolina 
Real Estate Co. v. Bland, 152 N.C. 225, 67 S.E. 
483 (1910). 
The rule of construction in this section 

prevails over common-law rules to the ex- 
tent that they conflict. Robinson v. King, 68 
N.C. App. 86, 314 S.E.2d 768 (1984). 
Even prior to the enactment of the sec- 

tion the courts of this State commenced to 
draw away from the strictness of the common- 
law rule in this respect, and a perusal of a large 
number of cases bearing upon and controlling 
the subject show a marked tendency to mitigate 
the harshness of the law. So an exception as to 
devises and equitable estates had already been 
made. See Hollowell v. Manly, 179 N.C. 262, 
102 S.E. 386 (1920); Whichard v. Whitehurst, 
181 N.C. 79, 106 S.E. 463 (1921); Smith v. 
Proctor, 189 N.C. 314, 51 S.E. 889 (1905). 
Deeds Executed Prior to Effective Force 

of Section. — Although a deed to lands exe- 
cuted and delivered prior to the effective force 
of this section would not pass an estate in fee 
simple if the deed entirely omitted the word 
“heirs” or other appropriate words of inherit- 
ance, a deed executed before such date to a 
school committee “and their successors in office 
in fee simple” was sufficient to pass a fee simple 
title of the lands conveyed therein. Tucker v. 
Smith, 199 N.C. 502, 154 S.E. 826 (1930). 

Section Provides Same Rule for Deeds 
as for Devises. — This section provides the 
same rule of construction of deeds as is con- 
tained in G.S. 31-38 for construction of devises. 
Vickers v. Leigh, 104 N.C. 248, 10 S.E. 308 
(1889). 
Decisions Construing § 31-38 Are Perti- 

nent. — Decisions construing G.S. 31-38, per- 
taining to the construction of wills, are perti- 
nent in construing this section, since the 
statutes are similar in wording and effect. Artis 
v. Artis, 228 N.C. 754, 47 S.EH.2d 228 (1948). 

Fee Simple Presumed Unless Contrary 
Intention Appears. — All conveyances of land 
executed since the passage of this section are to 
be taken to be in fee simple, unless the intent of 
the grantor is plainly manifest in some part of 
the instrument to convey an estate of less 
dignity. It is the legislative will that the inten- 
tion of the grantor and not the technical words 
of the common law shall govern. Triplett v. 
Williams, 149 N.C. 394, 63 S.E. 79 (1908). 
By this section a deed, though not using the 

word “heirs,” is a conveyance in fee, unless the 
contrary intention appears. Holloway v. Green, 
167 N.C. 91, 83 S.E. 243 (1914). 
The law favors creation of a fee simple estate 

unless it is clearly shown a lesser estate was 
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intended. Vestal v. Vestal, 49 N.C. App. 263, 271 
S.E.2d 306 (1980). 

If it appeared that the word “heirs” was 
omitted because of ignorance, inadvert- 
ence or mistake, the word would be supplied 
so as to pass title in fee in accordance with the 
intention of the grantor. Vickers v. Leigh, 104 
N.C. 248, 10 S.E. 308 (1889). 
Presumption Held Rebutted. — The pre- 

sumption of fee raised by this section was 
rebutted by the fact that the deed intended to 
convey only a life estate, which was manifest 
from the many restraining expressions con- 
tained therein. Boomer v. Grantham, 203 N.C. 
230, 165 S.E. 698 (1932). 

Section Inapplicable When Lesser Es- 
tate Intended. — This section does not apply 
when the deed discloses an intent to convey an 
estate less than a fee simple. Etheridge v. 
United States, 218 F. Supp. 809 (E.D.N.C. 
1963). 

This section does not apply where the grant- 
ing clause of the deed in plain and explicit 
words shows that the intention of the grantor 
was to grant merely a life estate, and the 
habendum clause creates no estate contradic- 
tory or repugnant to that given in the granting 
clause. Griffin v. Springer, 244 N.C. 95, 92 
S.E.2d 682 (1956). 
Language in Deed Must Clearly Convey 

Less than Fee Simple. — The language of the 
deed must clearly manifest the intention of the 
parties to convey less than a fee simple abso- 
lute. Etheridge v. United States, 218 F. Supp. 
809 (E.D.N.C. 1963). 

This section does not change a common- 
law conveyance of inheritance to a con- 
veyance of less effectiveness, i.e., to one 
conveying only a life estate. Whitley v. Arenson, 
219 N.C. 121, 12 S.E.2d 906 (1941). 
Absence of Words of Inheritance and 

Presence of Language Limiting Estate to 
Life of Grantee. — Under this section, the 
absence of words of inheritance, such as the use 
of the word “heir,” combined with the presence 
of language limiting the estate to the term of 
the grantee’s life, should be interpreted to con- 
vey a life estate. Robinson v. King, 68 N.C. App. 
86, 314 S.E.2d 768 (1984). 
Construction of Deed as Imposing Con- 

dition Subsequent Is Not Favored. — The 
law does not favor a construction of the lan- 
guage contained in a deed which would consti- 
tute a condition subsequent unless the inten- 
tion of the parties to create such a restriction 
upon the title is clearly manifested. Mattox v. 
State, 280 N.C. 471, 186 S.E.2d 378 (1972). 

A fee upon a condition subsequent is not 
created unless the grantor expressly re- 
serves the right to reenter or provides for a 
forfeiture or for a reversion or that the instru- 
ment shall be null and void. Mattox v. State, 
280 N.C. 471, 186 S.E.2d 378 (1972). 
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If a deed contains both the apt words to 
create a condition and an express clause of 
reentry, reverter, or forfeiture, an estate on 

condition subsequent is created. Mattox v. 
State, 280 N.C. 471, 186 S.E.2d 378 (1972). 

Effect of Restraint upon Alienation. — 
Where a conveyance is construed under this 
section to be in fee, any attempt of restraint 
upon alienation is void, but where relevant, the 
words therein used may be construed to ascer- 
tain whether the intent of the grantor was to 
convey a fee or an estate of less dignity. 
Holloway v. Green, 167 N.C. 91, 83 S.E. 243 

(1914). 
Determining Whether Grant Is of Ease- 

ment Appurtenant or in Gross. — The fact 
that the words “heirs and assigns” are not 
entered after the name of the grantee of an 
easement is not controlling in determining 
whether the easement granted is an easement 
appurtenant or in gross. Shingleton v. State, 
260 N.C. 451, 1383 S.E.2d 183 (1963); Gibbs v. 
Wright, 17 N.C. App. 495, 195 S.E.2d 40 (1973). 
Applied in New York Life Ins. Co. v. Lassiter, 

209 N.C. 156, 183 S.E. 616 (1936); Jackson v. 
Powell, 225 N.C. 599, 35 S.E.2d 892 (1945); 
Swaim v. Swaim, 235 N.C. 277, 69 S.E.2d 534 
(1952); Crawford v. Wilson, 43 N.C. App. 69, 
257 S.E.2d 696 (1979). 

Cited in Krites v. Plott, 222 N.C. 679, 24 
S.E.2d 531 (1943); Atlas Fire Apparatus, Inc. v. 
Beaver, 56 Bankr. 927 (Bankr. E.D.N.C. 1986); 
International Paper Co. v. Hufhum, 81 N.C. 
App. 606, 345 S.E.2d 231 (1986); Station 
Assocs. v. Dare County, 1380 N.C. App. 56, 501 
S.E.2d 705 (1998). 

Il. CONFLICTING CLAUSES. 

The intention of the parties must be 
gathered from the whole instrument in 
conformity with established principles, and the 
division of the deed into formal parts is not 
permitted to prevail against such intention; for 
substance, not form, is the object sought. 
Etheridge v. United States, 218 F. Supp. 809 
(E.D.N.C. 1963). 

Conflict Between Granting Clause and 
Habendum. — Where a quitclaim deed was 
ambiguous in that the granting clause gave all 
right, title, and interest to the grantee, while 
the habendum clause gave her the land “for and 
during the term of her natural life,” the trial 
court properly held that the grantee acquired 
only a life estate under the deed. Robinson v. 
King, 68 N.C. App. 86, 314 S.E.2d 768 (1984). 

The granting clause of a deed was to one of 
the grantor’s sons, his heirs and assigns, and 
following the description, “this deed is conveyed 
to the said grantee to him his lifetime and then 
to his boy children,” with habendum to the said 
son “and his heirs and not to assign only to his 
brothers their only use and behoof forever” with 
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warranty to the said son “and his heirs and 
assigns.” It was held that the portion of the 
habendum restraining assignment except to 
the brothers of the grantee was equally consis- 
tent with an assignment of a life estate and 
with an assignment of the fee, and to hold that 
the grant to the “son and his heirs” conveyed 
the fee simple would require that other por- 
tions of the instrument expressive of the intent 
of the grantor be disregarded; thus in accor- 
dance with the intention of the grantor as 
gathered from the entire instrument the deed 
conveyed a life estate to the son with remainder 
to the son’s male children, the intent of the 
grantor to convey an estate of less dignity than 
a fee being apparent. Jefferson v. Jefferson, 219 
N.C. 333, 13 S.E.2d 745 (1941). 

In event of any repugnancy between granting 
clause and preceding or succeeding recitals, 
granting clause will prevail. Elliot v. Cox, 100 
N.C. App. 536, 397 S.E.2d 319 (1990). 

Section as Curing Repugnancy between 
Granting Clause and Habendum. — The 
premises of a deed to land read, among other 
things, “unto said M.G., her heirs and assigns,” 
and the habendum, “to herself, the said M.G. 
during her lifetime, and at her death said land 
is to be equally divided between” her children. 
It was held that since under this section, the 
same estate would have passed if the word 
“heirs,” an established formula, had been omit- 
ted in the granting clause, there was no repug- 
nance in this deed between the granting clause 
and habendum. The limitation of the estate in 
the habendum, and the creation of an estate in 
remainder therein, were conclusive proof that 
there was no intention of the grantor to create 
an estate in fee, but an estate for life to M.G. 
with a remainder over to her children. Triplett 
v. Williams, 149 N.C. 394, 63 S.E. 79 (1908). 

Rejection of Repugnant Clause Where 
Granting Clause and Habendum Convey 
Fee. — Where the granting clause and the 
habendum convey the entire estate in fee sim- 
ple, and the warranty is in harmony therewith, 
a clause in any other part of the instrument 
which undertakes to divest or limit the fee 
simple title will be rejected as repugnant to the 
estate and interest conveyed. Artis v. Artis, 228 
N.C. 754, 47 S.E.2d 228 (1948); Pilley v. Smith, 
230 N.C. 62, 51 S.E.2d 923 (1949). 
Where the granting clause in a deed pur- 

ported to convey the fee and the habendum and 
warranties were in harmony therewith, a 
clause in the description referring to the prop- 
erty conveyed as a right-of-way 100 feet wide 
did not limit the conveyance to an easement, 
and the contention that a fee simple was con- 
veyed was supported by this section. McCotter 
v. Barnes, 247 N.C. 480, 101 S.E.2d 330 (1958). 
When the granting clause, the habendum, 

and the warranty in a deed are clear and 
unambiguous, and fully sufficient to pass im- 
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mediately a fee simple estate to the grantee or 
grantees, a paragraph inserted between the 
description and the habendum in which 
grantor seeks to reserve a life estate in himself 
or another, or to otherwise limit the estate 
conveyed, will be rejected as repugnant to the 
estate and interest therein conveyed. Lackey v. 
Hamlet City Bd. of Educ., 258 N.C. 460, 128 
S.E.2d 806 (1963). 
Where a reverter clause and purposes 

for which property was to be held as ex- 
pressed in the habendum were not irrecon- 
cilable with or repugnant to the granting 
clause, a fee simple determinable was con- 
veyed, it being apparent that the grantors in- 
tended to convey an estate of less dignity than 
a fee simple absolute. Lackey v. Hamlet City 
Bd. of Educ., 258 N.C. 460, 128 S.E.2d 806 
(1963). 
Provisions for Reverter Appearing Only 

in Description Not Valid. — Provisions in a 
deed for the reverter of title to the grantor are 
not valid and effective where they appear only 
at the end of the description and are not re- 
ferred to elsewhere in the deed. Whetsell v. 
Jernigan, 29 N.C. 186, 223 S.E.2d 397 (1976). 

Ill. ILLUSTRATIVE CASES. 

The language “for the purpose above 
named for the term of this conveyance” 
clearly limits the effect of the conveyance to less 
than a fee simple absolute. Etheridge v. United 
States, 218 F. Supp. 809 (E.D.N.C. 1963). 
Deed to Husband and Wife and Heirs of 

Wife. — A deed to a husband and wife, and only 
to the heirs of the latter, does not pass the fee to 
the former by virtue of this section, for as to 
him it is plainly intended that the grantor 
meant to convey an estate of less dignity. Sprin- 
kle v. Spainhour, 149 N.C. 223, 62 S.E. 910 
(1908). 
Deed Held to Create Fee on Condition 

Subsequent. — The words used in a deed 
“upon condition however,” then fully setting out 
the conditions, followed by a provision that “if 
and when” the grantee fails to carry out the 
specified conditions, “the said land shall revert 
to, and the title shall vest in the grantor, her 
heirs and assigns, with the same force and 
effect as if this deed had not been made, exe- 
cuted or delivered,” were sufficient to show the 
grantor intended to create a fee on condition 
subsequent, and by this language did create 
such estate. Mattox v. State, 280 N.C. 471, 186 
S.E.2d 378 (1972). 
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Deed Held Not to Impose Condition Sub- 
sequent. — A habendum in a deed to incorpo- 
rators and trustees of a college, “To have and to 
hold the aforesaid lands and premises to the 
party of the second part and their successors in 
office forever, for the only proper use and behalf 
of said Claremont Female College as foresaid,” 
did not have the effect of appropriating the 
specific property to school purposes under con- 
dition subsequent, but was held to express only 
the purpose of the grantor in making the deed, 
and as to third persons the power of the trust- 
ees or other corporate authority to convey the 
property was not impaired. Claremont College 
v. Riddle, 165 N.C. 211, 81 S.E. 283 (1914). 
No Clear Expression of Reversion or 

Termination. — A deed conveyed a fee simple 
absolute rather than a fee simple determinable, 
where the deed conveying land to the United 
States contained no clear expression of rever- 
sion or termination, despite the phrase “use 
and occupy” in the granting clause and the 
word “term” in the warranty clause, in which 
grantor warranted peacable possession “for the 
purposes above named for the term of this 
covenant.” Station Assocs. v. Dare County, 350 
N.C. 367, 513 S.E.2d 789 (1999). 
Deed Held to Create Defeasible Fee. — 

The section was applied where the intent of the 
donor, appearing by proper construction of a 
deed, was to give a defeasible fee simple estate 
of his granddaughter, which was to become 
absolute upon the birth of a child to her. Sharpe 
v. Brown, 177 N.C. 294, 98 S.E. 825 (1919). 

Section Applied to Reservation of Ease- 
ment. — This section was applied in holding 
that a reservation of an easement was a reser- 

vation in fee, as no contravening intent ap- 
peared from the conveyance. Ruffin v. Seaboard 
Air Line Ry., 151 N.C. 330, 66 S.E. 317 (1909). 
Retention of Mineral Rights. — Under 

this section where a deed conveys land “with 
the exception of one half of all the mineral 
found upon the premises, which is hereby ex- 
pressly reserved,” the grantor retains the fee in 
one half the mineral rights. Central Bank & 
Trust Co. v. Wyatt, 189 N.C. 107, 126 S.E. 93 

(1925). 
Deed Allowing Removal of Structures 

from Conveyed Land. — Since the parties 
stipulated in the deed that the defendant be 
allowed to remove from the conveyed land all 
structures whenever it thought proper, it is 
obvious that the parties intended a conveyance 
in other than fee simple. Etheridge v. United 
States, 218 F. Supp. 809 (E.D.N.C. 1963). 
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§ 39-1.1. In construing conveyances court shall give effect 
to intent of the parties. 

(a) In construing a conveyance executed after January 1, 1968, in which 

there are inconsistent clauses, the courts shall determine the effect of the 

instrument on the basis of the intent of the parties as it appears from all of the 

provisions of the instrument. 
(b) The provisions of subsection (a) of this section shall not prevent the 

application of the rule in Shelley’s case. (1967, c. 1182.) 

Legal Periodicals. — For comment on the 
rule in Shelley’s case, see 4 Wake Forest Intra. 
L. Rev. 132 (1968). 

For note on the continued use of the Artis- 
Oxendine rule in the construction of deeds, see 
13 Wake Forest L. Rev. 478 (1977). 

For article, “The Rule Against Perpetuities in 
North Carolina,” see 57 N.C.L. Rev. 727 (1979). 

For note as to the transfer of land by wills in 
light of Stephenson v. Rowe, 315 N.C. 330, 338 
S.E.2d 301 (1986), see 65 N.C.L. Rev. 1488 
(1987). 

CASE NOTES 

Legislative Intent. — By the passage of 
this section it would appear that it is the 
legislative will that the intention of the grantor 
and not the technical words of the common law 
shall govern. Whetsell v. Jernigan, 291 N.C. 
128, 229 S.E.2d 183 (1976); Johnson v. Burrow, 
42 N.C. App. 273, 256 S.E.2d 811 (1979). 
When the legislature passed this section, it 

was their primary intention to abolish past 
rules of construction which required courts to 
disregard certain clauses if they contradicted 
the granting clause of a deed. Instead, for 
conveyances executed after 1 January 1968, the 
courts would, under this section, consider 
equally all clauses in a deed when as the intent 
of parties. Mason-Reel v. Simpson, 100 N.C. 
App. 651, 397 S.E.2d 755 (1990). 

This section does not apply to convey- 
ances executed prior to January 1, 1968. 
Whetsell v. Jernigan, 291 N.C. 128, 229 S.E.2d 
183 (1976); Gamble v. Williams, 39 N.C. App. 
630, 251 S.E.2d 625 (1979). 
Construction of Conveyances Executed 

Prior to January 1, 1968. — Since the Gen- 
eral Assembly provided that this section should 
apply to all conveyances executed after Janu- 
ary 1, 1968, the court should not change the 
proposition voiced in Artis v. Artis, 228 N.C. 
754, 47 S.E.2d 228 (1948) and Oxendine v. 
Lewis, 252 N.C. 669, 114 S.E.2d 706 (1960) and 
other earlier cases in interpreting conveyances 
executed prior to that date. Waters v. North 
Carolina Phosphate Corp., 32 N.C. App. 305, 
232 S.E.2d 275, cert. denied, Webb v. Bowler, 50 
N.C. 362 (1858); Hurdle v. Outlaw, 55 N.C. 75 
(1854). 

In construing deeds executed prior to Janu- 
ary 1, 1968, courts must look to common-law 
rules. Frye v. Arrington, 58 N.C. App. 180, 292 
S.E.2d 772 (1982). 

This section is inapplicable to a quitclaim 

deed that was executed in 1924. Robinson v. 
King, 68 N.C. App. 86, 314 S.E.2d 768 (1984). 

Deeds executed prior to January 1, 1968, are 
to be construed according to common law rules, 
as opposed to the statutory rule of construction 
found in subsection (a) of this section. Ives v. 
Real-Venture, Inc., 97 N.C. App. 391, 388 
S.E.2d 573, cert. denied, 327 N.C. 139, 394 
S.E.2d 174 (1990), reconsideration denied, 328 

N.C. 271, 400 S.E.2d 452 (1991). 
Construction so as to Effectuate Intent. 

— In construing a conveyance of an easement, 
whether or not executed prior to January 1, 
1968, the effective date of this section, the deed 
is to be construed in such a way as to effectuate 
the intention of the parties, as gathered from 
the entire instrument. Higdon v. Davis, 315 
N.C. 208, 337 S.E.2d 543 (1985). 

In construing a conveyance, the intention of 
the parties is to be given effect whenever that 
can be done consistently with rational construc- 
tion. Robertson v. Hunsinger, 132 N.C. App. 
495, 512 S.E.2d 480 (1999). 
Deed is to be construed by the court, and 

meaning of its terms is question of law, not of 
fact. Elliot v. Cox, 100 N.C. App. 536, 397 

S.E.2d 319 (1990). 
The meaning of the terms of the deed is 

a question of law, not of fact. Mason-Reel v. 
Simpson, 100 N.C. App. 651, 397 S.E.2d 755 

(1990). 
Intent of Parties to Be Determined by 

Judge. — In light of the purpose of subsection 
(a) of this section, the statute’s requirement 
that “the courts” interpret the deed did not 
change the traditional rule that it is the judge’s 
role to determine the intent of the parties. It 
was not the legislature’s intent to change who 
interprets the intent of the parties in a deed; 
rather, the statute was an effort by the legisla- 
ture to state how “the courts” should interpret 
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the deed. Therefore, under the statute it is the 
judge’s role to determine the intent of the 
parties. Mason-Reel v. Simpson, 100 N.C. App. 
651, 397 S.E.2d 755 (1990); Robertson v. 
Hunsinger, 132 N.C. App. 495, 512 S.E.2d 480 
(1999). 
Court Has Power to Determine Intent 

But Not Issues of Fact. — Generally, where 
there is no waiver of jury trial or agreement as 
to facts nor evidence offered, the court is with- 
out power to decide a controverted issue of fact 

raised by the pleadings. However, ambiguous 
deeds traditionally have been construed by the 
courts according to rules of construction, rather 
than by having juries determine factual ques- 
tions of intent. Mason-Reel v. Simpson, 100 
N.C. App. 651, 397 S.E.2d 755 (1990). 
Ascertaining Intent of Parties. — In some 

situations it is necessary to look beyond the 
four corners of the deed to ascertain the intent 
of the parties. Intention, as a general rule, 
must be sought in the terms of the instrument; 
but if the words used leave the intention in 
doubt, resort may be had to the circumstances 
attending the execution of the instrument and 
the situation of the parties at that time; the 
tendency of the modern decisions is to treat all 
uncertainties in a conveyance as ambiguities to 
be explained by ascertaining, in the manner 
indicated the intention of the parties; where 
trial judge chose not to hear evidence of “cir- 
cumstances attending the execution of the in- 
strument and the situation of the parties at 
that time,” and instead, reasoned that he was 
able to determine the intent of the parties by 
considering the entire deed, summary judg- 
ment was proper. Mason-Reel v. Simpson, 100 
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N.C. App. 651, 397 S.E.2d 755 (1990). 
Deed is to be construed to ascertain 

intention of grantor as expressed in lan- 
guage used, construed from four corners of 
instrument. Elliot v. Cox, 100 N.C. App. 536, 
397 S.E.2d 319 (1990). 
Introductory Recital Repugnant to 

Granting Clause. — Introductory recital that 
defendants claimed created tenancy by entirety 
was repugnant to granting clause and had to be 
disregarded. Elliot v. Cox, 100 N.C. App. 536, 
397 S.E.2d 319 (1990). 
Introductory Recital Was Not Given Ef- 

fect Over Granting Habendum and War- 
ranty Clauses. — Introductory recital, by vir- 
tue of being first in deed, not given effect over 
granting habendum and warranty clauses 
which were in accord with each other but in- 
consistent with introductory recital. Elliot v. 
Cox, 100 N.C. App. 536, 397 S.E.2d 319 (1990). 
Jury Trial Held Unnecessary. — Where 

the cause of action is in fraud, the defendants 
would have a basic right to a jury trial. How- 
ever, judge in action to quiet title based on 
fraud and on construction of deed considered 
only the intent of the parties in the deed in 
question and did not reach the issue of fraud. 
Once the intent was determined from the four 
corners of the deed, “fraud” no longer mattered 
and no jury trial was necessary. The judge was 
able to dispose of the case on a judgment on the 
pleadings. Mason-Reel v. Simpson, 100 N.C. 
App. 651, 397 S.E.2d 755 (1990). 
Applied in Waters v. North Carolina Phos- 

phate Corp., 50 N.C. App. 252, 273 S.E.2d 517 
(1981); Biggers v. Evangelist, 71 N.C. App. 35, 
321 S.E.2d 524 (1984). 

§ 39-2. Vagueness of description not to invalidate. 

No deed or other writing purporting to convey land or an interest in land 
shall be declared void for vagueness in the description of the thing intended to 
be granted by reason of the use of the word “adjoining” instead of the words 
“pounded by,” or for the reason that the boundaries given do not go entirely 
around the land described: Provided, it can be made to appear to the 
satisfaction of the jury that the grantor owned at the time of the execution of 
such deed or paper-writing no other land which at all corresponded to the 
description contained in such deed or paper-writing. (1891, c. 465, s. 2; Rev., s. 
948; C.S., s. 992.) 

Cross References. — As to vagueness of 
description in paper-writing offered as evi- 
dence, see G.S. 8-39. 
Legal Periodicals. — For note as to the 

transfer of land by wills in light of Stephenson 
v. Rowe, 315 N.C. 330, 338 S.E.2d 301 (1986), 
see 65 N.C.L. Rev. 1488 (1987). 

CASE NOTES 

This section does not operate retrospec- 
tively. See Lowe v. Harris, 112 N.C. 472, 17 
S.E. 539 (1893); Hamphill v. Annis, 119 N.C. 

514, 26 S.E. 152 (1896). 
Section Applies Only Where There Is a 

Description. — In Harris v. Woodard, 130 
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N.C. 580, 41 S.E. 790 (1902), it was said that 
the statute applies only. where there is a de- 
scription which can be aided, but not when 
there is no description. Bryson v. McCoy, 194 
N.C. 91, 138 S.E. 420 (1927); Powell v. Allen, 75 
N.C. 450 (1876). 
Construction so as to Effectuate Intent. 

— In construing a conveyance of an easement, 
whether or not executed prior to January 1, 
1968, the effective date of this section, the deed 
is to be construed in such a way as to effectuate 
the intention of the parties, as gathered from 
the entire instrument. Higdon v. Davis, 315 
N.C. 208, 337 S.E.2d 543 (1985). 
A deed which fails to describe any land 

is as void now as it was prior to the passage 
of this section. Moore v. Fowle, 139 N.C. 51, 51 
S.E. 796 (1905). 
Description Too Vague and Indefinite. — 

A deed which fails to describe with certainty 
the property sought to be conveyed, does not fix 
a beginning point or any of the boundaries, and 
contains no reference to anything extrinsic by 
reference to which the description could be 
made certain, is too vague and indefinite to 
admit of parol evidence of identification, and it 
being impossible to identify the land sought to 
be conveyed, the deed is inoperative, this sec- 
tion not applying to such cases. Katz v. 
Daughtrey, 198 N.C. 393, 151 S.E. 879 (1930); 
Holloman v. Davis, 238 N.C. 386, 78 S.E.2d 148 

(1953). 
Description Capable of Being Reduced 

to Certainty. — A description contained in a 
deed or contract to convey lands is sufficiently 
definite to admit of parol evidence of identifica- 
tion when it is capable of being reduced to 
certainty by reference to something extrinsic to 
which the instrument refers. Patton v. Sluder, 
167 N.C. 500, 83 S.E. 818 (1914). 
Descriptions Held Sufficient. — A descrip- 

tion in a mortgage of a life estate in lands as 
being in a certain county and township, con- 
taining 20 acres more or less, a part of a certain 
estate, and giving the names of two parties 
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whose lands join it, is sufficient to admit parol 
evidence to fit the locus in quo to the descrip- 
tion in the instrument, and is not void for 
vagueness of description under this section. 
Bissette v. Strickland, 191 N.C. 260, 131 S.E. 
655 (1926). 
A description of land in a deed, which desig- 

nates all that tract of land in two certain 
counties, lying on “both sides of old road be- 
tween” designated points, and bounded by 
lands of named owners, “and others,” being 
parts of certain State grants, conveyed by the 
patentee or enterer to certain grantees, etc., is 
sufficient under this section to admit of parol 
evidence in aid of the identification of the lands. 
as those intended to be conveyed. Buckhorn 
Land & Timber Co. v. Yarbrough, 179 N.C. 335, 
102 S.E. 630 (1920). 
When land is described as adjoining or 

bounded by certain other tracts, and (1) 
there are certain other identifying terms such 
as “known as the A tract,” or (2) there are 
references to an identifiable muniment or 
source of title, such as the same land conveyed 
by B to C, or (8) the land is designated by such 
a term as the home place of D, or (4) adjoining 
landowners are named and it is shown that 
grantor has no other land in the vicinity which 
may be embraced within such bounds, the de- 
scription is not void for vagueness and it may 
be aided by parol evidence. Peel v. Calais, 224 
N.C. 421, 31 S.E.2d 440 (1944). 

Sufficiency of Description in Will. — 
Where a will leaves to the widow of the testator 
for life, “at least 75 acres of land ... to include 
the dwelling house and to be located as she may 
want it to be, and as near four-square as is 
consistent,” it is sufficient under this section to 
be located by parol evidence. Heirs at Law of 
Freeman v. Ramsey, 189 N.C. 790, 128 S.E. 404 
(1925). 
Applied in Biggers v. Evangelist, 71 N.C. 

App. 35, 321 S.E.2d 524 (1984). 
Cited in Brown v. Hurley, 243 N.C. 138, 90 

S.E.2d 324 (1955). 

§ 39-3: Repealed by Session Laws 1961, c. 52. 

§ 39-4. Conveyances by infant trustees. 

When an infant is seized or possessed of any estate in trust, whether by way 
of mortgage or otherwise, for another person who may be entitled in law to 
have a conveyance of such estate, or may be declared to be seized or possessed, 
in the course of any proceeding in the superior court, the court may decree that 
the infant shall convey and assure such estate, in such manner as it may 
direct, to such other person; and every conveyance and assurance made in 
pursuance of such decree shall be as effectual in law as if made by a person of 
full age. (1821, c. 1116, ss. 1, 2; R.C., c. 37, s. 27; Code, s. 1265; Rev., s. 1036; 
C.8.,°s) 994.) 
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Legal Periodicals. — For discussion of sec- 
tion, see 3 N.C.L. Rev. 110 (1925). 

ART. 1. CONSTRUCTION AND SUFFICIENCY §39-5 

CASE NOTES 

The general rule is that contracts of an 
infant are voidable at the option of the in- 
fant, and when avoided, the contract is null and 
void ab initio. Pippen v. Mutual Benefit Life 
Ins. Co., 180 N.C. 23, 40 S.E. 822 (1902). 
Exception for Necessaries. — To the gen- 

eral rule, there is one exception as old as the 
rule itself: “An infant may bind himself for 
necessaries.” Jordan v. Coffield, 70 N.C. 110 
(1874); Turner v. Gaither, 83 N.C. 357, 35 Am. 
Rep. 574 (1880). 

Section Calls for Proceeding in Equity. 
— The language of this section that “the court 
may decree” is indicative of a proceeding in 
equity. Riddick v. Davis, 220 N.C. 120, 16 
S.E.2d 662 (1941). 
Remedy is Exclusive. — The remedy pre- 

scribed by this section, relating to the foreclo- 
sure of a deed of trust, must be, under our form 
of civil procedure, an action in the nature of an 
equitable proceeding to foreclose a mortgage. 
No other remedy is given by statute. Hence, it 
is exclusive and must be resorted to, and in the 

manner prescribed. Riddick v. Davis, 220 N.C. 
120, 16 S.E.2d 662 (1941). 

Trustors are necessary parties to an ac- 

tion by a purchaser at a foreclosure sale to 
obtain authority for an infant trustee to execute 
the deed. Riddick v. Davis, 220 N.C. 120, 16 
S.E.2d 662 (1941). 

Cited in Coker v. Virginia-Carolina Joint- 
Stock Land Bank, 208 N.C. 41, 178 S.E. 863 
(1935). 

§ 39-5. Official deed, when official selling or empowered to 
sell is not in office. 

When a sheriff, coroner, or tax collector, in virtue of his office, sells any real 
or personal property and goes out of office before executing a proper deed 
therefor, he may execute the same after his term of office has expired; and 
when he dies or removes from the State before executing the deed, his 
successor in office shall execute it. When a sheriff or tax collector dies having 
a tax list in his hands for collection, and his personal representative or surety, 
in collecting the taxes, makes sale according to law, his successor in office shall 
execute the conveyance for the property to the person entitled. (R.C., c. 37, s. 
30; Code, s. 1267; 1891, c. 242; Rev., ss. 950, 951; C.S., s. 995; 1971, c. 528, s. 
36.) 

Cross References. — As to authority of 
sheriff to execute deed to land sold under exe- 

cution, see G.S. 1-309. As to sheriff’s deed for 

trust estate, see G.S. 1-316. As to sheriff’s deed 
on sale of equity of redemption, see G.S. 1-317. 

CASE NOTES 

Section Does Not Extend to Clerks. — 
This section does not extend to clerks, and they 
cannot exercise the power herein conferred 

after going out of office. Shew v. Call, 119 N.C. 
450, 26 S.E. 33 (1896). 
A tax deed executed by an “ex-sheriff” 

may be authorized under this section. Southern 
Immigration, Imp. & Mfg. Co. v. Rosey, 144 
N.C. 370, 57 S.E. 2 (1907); McNair v. Boyd, 163 
N.C. 478, 79 S.E. 966 (1913). 
Deed Executed by Successor in Office. — 

A deed made by a succeeding sheriff or coroner 
operates by virtue of this section to pass the 
title to what was sold. Isler v. Andrews, 66 N.C. 
552 (1872); Edwards v. Tipton, 77 N.C. 222 

(1877). 

Successor May Demand Evidence of 
Sale and Payment. — Before a successor in 
office can be required to make a conveyance 
sought under this section he is entitled to 
demand clear and conclusive evidence that a 
sale was made by his predecessor, and also that 
the purchase price was paid. Harris v. Irwin, 29 
N.C. 432 (1847); Isler v. Andrews, 66 N.C. 552 

(1872). 
Deeds as Evidence. — A sheriff’s deed 

made pursuant to this section after he has gone 
out of office is still subject to the rule that such 
deeds are prima facie evidence of sale and 
execution. But the recitals in a deed made by a 
successor of the sheriff are only hearsay, as 
they constitute his opinion based on informa- 
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tion and not his own knowledge. Curlee v. 
Smith, 91 N.C. 172 (1884). See McPherson v. 
Hussey, 17 N.C. 323 (1833); Edwards v. Tipton, 
77 N.C. 222 (1877). 
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sheriff who executes the deed dies, the court 
can compel his successor to correct the deed, 
pursuant to this section, hence, the court may 
on motion during the trial of a suit correct such 

Power to Correct Deeds. — A sheriff’s 
deed is under control of the court, and the court 
can compel a sheriff to correct his deed; if the 

a deed. Millsaps v. McCormick, 71 N.C. 531 
(1874). 

§ 39-6. Revocation of deeds of future interests made to 
persons not in esse. 

The grantor in any voluntary conveyance in which some future interest in 
real estate is conveyed or limited to a person not in esse may, at any time before 
he comes into being, revoke by deed such interest so conveyed or limited. This 
deed of revocation shall be registered as other deeds; and the grantor of like 
interest for a valuable consideration may, with the joinder of the person from 
whom the consideration moved, revoke said interest in like manner. The 
grantor, maker or trustor who has heretofore created or may hereafter create 
a voluntary trust estate in real or personal property for the use and benefit of 
himself or of any other person or persons in esse with a future contingent 
interest to some person or persons not in esse or not determined until the 
happening of a future event may at any time, prior to the happening of the 
contingency vesting the future estates, revoke the grant of the interest to such 
person or persons not in esse or not determined by a proper instrument to that 
effect; and the grantor of like interest for a valuable consideration may, with 
the joinder of the person from whom the consideration moved, revoke said 
interest in like manner: Provided, that in the event the instrument creating 
such estate has been recorded, then the deed of revocation of such estate shall 
be likewise recorded before it becomes effective: Provided, further, that this 
section shall not apply to any instrument hereafter executed creating such a 
future contingent interest when said instrument shall expressly state in effect 
that the grantor, maker, or trustor may not revoke such interest: Provided, 
further, that this section shall not apply to any instrument heretofore executed 
whether or not such instrument contains express provisions that it is irrevo- 
cable unless the grantor, maker, or trustor shall within six months after the 
effective date of this proviso either revoke such future interest, or file with the 
trustee an instrument stating or declaring that it is his intention to retain the 
power to revoke under this section: Provided, further, that in the event the 
instrument creating such estate has been recorded, then the revocation or 
declaration shall likewise be recorded before it becomes effective. (1893, c. 498; 
Rev., s. 1045; C.S., s. 996; 1929, c. 305; 1941, c. 264; 1943, c. 437.) 

For comment on the 1943 amendment, see 21 

N.C.L. Rev. 359 (1943). 

For article, “The Rule Against Perpetuities in 

Cross References. — As to validation of 
certain deeds of revocation not in conformity 
with this section, see G.S. 39-6.1. As to regis- 
tration of deeds, see G.S. 47-17 et seq. 
Legal Periodicals. — For comment on the 

1941 amendment, see 19 N.C.L. Rev. 507 
(1941). 

For article on this section, see 20 N.C.L. Rev. 
278 (1942). 

North Carolina,” see 57 N.C.L. Rev. 727 (1979). 

For survey of 1979 property law, see 58 
N.C.L. Rev. 1509 (1980). 

CASE NOTES 

The constitutionality of this section was 
upheld in Stanback v. Citizen’s Nat’l Bank, 
197 N.C. 292, 148 S.E. 313 (1929). 
The 1929 amendment to this section is 

constitutional as applied to trusts created 
before the effective date of the amendment. 
Stanback v. Citizen’s Nat’] Bank, 197 N.C. 292, 
148 S.E. 313 (1929), distinguishing Roe v. 
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Journegan, 175 N.C. 261, 95 S.E. 495 (1918), 
and Roe v. Journegan, 181 N.C. 180, 106 S.E. 

680 (1921). 
1943 Amendment Is Constitutional. — 

Even though the statutory power of revocation 
of a voluntary conveyance of future interests in 
lands limited to persons not in esse be regarded 
as a vested right, the 1943 amendment to this 
section, giving the grantor six months after its 
effective date to exercise the right of revocation 
or to file notice of intention to do so, is a 
reasonable limitation, and therefore the appli- 
cation of the limitation of the amendment to 
deeds executed prior to its effective date is 
constitutional. Pinkham v. Unborn Children of 
Pinkham, 227 N.C. 72, 40 S.E.2d 690 (1946). 
Purpose of 1943 Amendment. — The 1943 

amendment was no doubt enacted to resolve a 
doubtful situation which had arisen through 
uncertainty as to the effect of this section on the 
revocability of trusts, and the incidence of fed- 
eral taxation on trusts already set up, or here- 
after to be created. It was intended to bring 
North Carolina into line with other states 
where the irrevocability of trusts could be as- 
sured to the grantor or settlor when made. 
Pinkham v. Unborn Children of Pinkham, 227 
N.C. 72, 40 S.E.2d 690 (1946). 
Revocation within Six Months of Effec- 

tive Date of 1943 Amendment. — This sec- 
tion was applied, as to revocation within six 
months after the effective date of the 1943 
amendment, in Kirkland v. Deck, 228 N.C. 439, 
45 S.E.2d 538 (1947). 
Contingent Interests May Be Affected by 

Retroactive Laws. — Though vested rights 
may not be affected by retroactive laws, contin- 
gent interests may be affected thereby, and 
where there is a voluntary trust with the limi- 
tation over upon a contingency determinable at 
some future time as to the persons who take 
thereunder, the power of revocation of a trust 
given by this section is not within the constitu- 
tional inhibition. Stanback v. Citizen’s Nat'l 
Bank, 197 N.C. 292, 148 S.E. 313 (1929). 
Mere expectancies of future contingent 

interests provided for persons not in esse 
do not constitute vested rights such as would 
deprive the legislature of the power to enact 
this section authorizing revocation of a volun- 
tary grant. MacMillan v. Branch Banking & 
Trust Co., 221 N.C. 352, 20 S.E.2d 276 (1942). 

Section before 1929 Amendment Not 
Retroactive. — This section as it stood before 
the 1929 amendment did not apply to deeds 
executed prior to its enactment. Roe v. 
Journegan, 175 N.C. 261, 95 S.E. 495 (1918); 
Roe v. Journegan, 181 N.C. 180, 106 S.E. 680 
(1921). See Stanback v. Citizen’s Nat'l Bank, 
197 N.C. 292, 148 S.E. 313 (1929). 
Power of Revocation Is Not a Vested 

Right. — The right to revoke a voluntary 
conveyance of future interests in lands limited 
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to persons not in esse is a personal power and 
privilege created by this section and not a 
vested right within constitutional protection. 
Pinkham v. Unborn Children of Pinkham, 227 
N.C. 72, 40 S.E.2d 690 (1946). 

Trustor May Not Withdraw Vested Inter- 
est of One in Esse When Trust Created. — 
This section gives the trustor no right to with- 
draw a vested interest in property held by one 
who was in esse when the trust was created, 
but only to withdraw a future contingent inter- 
est to some person or persons not in esse or not 

determinable until the happening of a future 
event. Washington v. Ellsworth, 253 N.C. 25, 
116 S.E.2d 167 (1960). 
Equity Jurisdiction Over Trusts Is Not 

Involved. — In determining the validity a 
deed revoking a voluntary conveyance of future 
intevests limited to persons not in esse, the 
equitable jurisdiction of the court over trust 
estates is not involved. Pinkham v. Unborn 
Children of Pinkham, 227 N.C. 72, 40 S.E.2d 
690 (1946). 
Power of Revocation Rests Solely in 

Grantor. — The power to revoke future inter- 
ests conveyed by voluntary deeds to persons not 
in esse under the provisions of this section, 
rests solely in the grantor conveying such in- 
terests, and where deeds are executed by owner 
of lands to each of his children for the purpose 
of dividing his lands among them, the fact that 
each of the children joins in the deeds to the 
others gives them no right upon the death of 
the grantor to revoke the contingent limitation 
over to unborn children of one of them, since 
they cannot succeed the grantor in the power of 
revocation and are strangers to that power. 
Pinkham v. Unborn Children of Pinkham, 227 

N.C. 72, 40 S.E.2d 690 (1946). 
A waiver of the right of revocation by the 

trustor of a voluntary trust when made without 
consideration, does not preclude the trustor 
from exercising his right to revoke under this 
section. MacMillan v. Branch Banking & Trust 
Co., 221 N.C. 352, 20 S.E.2d 276 (1942). 
Voluntary Trusts. — A trust estate in per- 

sonalty created by the donor in consideration of 
$1.00 and natural love and affection is a volun- 

tary trust revocable by the donor under this 
section. Stanback v. Citizen’s Nat'l] Bank, 197 
N.C. 292, 148 S.E. 313 (1929). 
Deed in Marriage Settlement. — Where a 

woman received property without restriction 
from her father’s estate and executed a deed in 
marriage settlement in trust without consider- 
ation, the deed was a voluntary trust in con- 
templation of this section. MacRae v. Com- 
merce Union Trust Co., 199 N.C. 714, 155 S.E. 

614 (1930). 
Trust Revocable Where Vesting of Re- 

mainder Depended on Future Contin- 
gency. — Where a voluntary trust was created 
for the life of the donor’s nephew or until he 
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reached the age of 50 years, and at the termi- 
nation to the nephew’s issue or in the absence of 
issue to his next of kin, those who would take in 
remainder would take upon a contingency, the 
vesting of which depended upon the uncertain 
happening of a future event, and the trust 
might be revoked by the donor. Stanback v. 
Citizen’s Nat'l Bank, 197 N.C. 292, 148 S.E. 313 
(1929). 

Trust for Benefit of Children Who May 
Be Born of Marriage. — Where a woman 
executes a trust deed of settlement upon her 
marriage for the benefit of her children who 
may be born of the marriage, depending upon 
their reaching a certain age, the trust interest 
subject to be changed by her during her life, 
after the birth of children their interests do not 
ipso facto become vested, and she may revoke 
the trust upon giving a sufficient deed to that 
effect and in compliance with the statute. 
MacRae v. Commerce Union Trust Co., 199 N.C. 
714, 155 S.E. 614 (1980). 
Revocation with Consent of Only Bene- 

ficiary of Remainder in Esse. — Plaintiff 
executed a voluntary trust in personalty with 
direction that the income therefrom be paid to 
her for life and upon her death the trust estate 
be distributed to her surviving children, and in 
the event plaintiff should die without issue, the 
trust estate should be paid to a named benefi- 
ciary if living and if he were not then living 
then to plaintiff’s heirs generally. Plaintiff had 
no children, and executed an instrument in 
writing revoking the trust upon the payment of 
a specified sum to the only beneficiary of the 
remainder in esse, who consented to the revo- 
cation of the trust upon the payment to him of 
the amount agreed. It was held that under the 
provisions of this section plaintiff was entitled 
to the revocation of the trust. MacMillan v. 
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Branch Banking & Co., 221 N.C. 352, 20 S.E.2d 

276 (1942). 
Law Governing Power of Revocation of 

Trust Settlement. — Where the daughter of a 
British subject took property absolutely from 
the trustees under his will upon her marriage, 
and married in North Carolina, executing in 
this State a deed of settlement in trust, without 
consideration, for beneficiaries of this State, 
upon certain contingencies, the lex loci 
contractu governing the marriage settlement 
was that of North Carolina and the settlement 
was controlled by the provisions of our statutes 
as to its revocation. MacRae v. Commerce 
Union Trust Co., 199 N.C. 714, 155 S.E. 614 — 

(1930). 
When Child “in Being”. — Grantor exe- 

cuted deed to his son for life and then to his 
son’s children in fee. Thereafter the grantor 
and the grantee undertook to revoke the re- 
strictive provision in the deed and joined in 
conveying the title to a third person. A child 
was born of the marriage of the grantee in the 
original deed less than 280 days after the 
attempted revocation. It was held that the child 
was in esse at the time of the attempted revo- 
cation and therefore the revocation was ineffec- 
tual. For the purpose of capacity to take under 
a deed, and for the purpose of inheritance, it 
will be presumed, in the absence of evidence to 
the contrary, that a child is in esse 280 days 
prior to its birth. Mackie v. Mackie, 230 N.C. 
152, 52 S.E.2d 352 (1949). 
Applied in Cutter v. American Trust Co., 213 

N.C. 686, 197 S.E. 542 (1938); Wachovia Bank 
& Trust Co. v. Sevier, 41 N.C. App. 762, 255 
S.E.2d 636 (1979). 

Cited in Starling v. Taylor, 1 N.C. App. 287, 
161 S.E.2d 204 (1968). 

§ 39-6.1. Validation of deeds of revocation of conveyances 
of future interests to persons not in esse. 

All deeds or instruments heretofore executed, revoking any conveyance of 
future interest made to persons not in esse, are hereby validated insofar as any 
such deed of revocation may be in conflict with the provisions of G.S. 39-6. 

All such deeds of revocation heretofore executed are hereby validated and no 
such deed of revocation shall be held to be invalid by reason of not having been 
executed within the six-month period prescribed in the third proviso of G.S. 
39-6. (1947, c. 62.) 

Legal Periodicals. — For article, “The Rule 
Against Perpetuities in North Carolina,” see 57 
N.C.L. Rev. 727 (1979). 
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§ 39-6.2. Creation of interest or estate in personal prop- 
erty. 

Any interest or estate in personal property which may be created by last will 
and testament may also be created by a written instrument of transfer. (1953, 
Cel aS 2) 

Legal Periodicals. — For comment on this 
section, see 31 N.C.L. Rev. 408 (1953). 

For article, “The Rule Against Perpetuities in 
North Carolina,” see 57 N.C.L. Rev. 727 (1979). 

CASE NOTES 

The restriction upon the right to create 
a remainder in personal property after a 
life estate by deed, or other written instru- 

ment, has been eliminated by this section. 
Ridge v. Bright, 244 N.C. 345, 93 S.E.2d 607 
(1956). 

§ 39-6.3. Inter vivos and testamentary conveyances of fu- 
ture interests permitted. 

(a) The conveyance, by deed or will, of an existing future interest shall not 
be ineffective on the sole ground that the interest so conveyed is future or 
contingent. All future interests in real or personal property, including all 
reversions, executory interests, vested and contingent remainders, rights of 
entry both before and after breach of condition and possibilities of reverter may 
be conveyed by the owner thereof, by an otherwise legally effective conveyance, 

inter vivos or testamentary, subject, however, to all conditions and limitations 
to which such future interest is subject. 

(b) The power to convey as provided in subsection (a), can be exercised by 
any form of conveyance, inter vivos or testamentary, which is otherwise legally 

effective in this State at the date of such conveyance to transfer a present 
estate of the same duration in the property. 

(c) This section shall apply only to conveyances which become operative to 
transfer title on or after October 1, 1961. (1961, c. 435.) 

Legal Periodicals. — For article, “The Rule 
Against Perpetuities in North Carolina,” see 57 
N.C.L. Rev. 727 (1979). 

For article, “The North Carolina Historic 
Preservation and Conservation Agreements 
Act: Assessment and Implications for Historic 
Preservation,” see 11 N.C. Cent. LJ. 362 
(1980). 

For article, “Class Gifts in North Carolina — 

When Do We ‘Call The Roll’?,” see 21 Wake 

Forest L. Rev. 1 (1985). 

For a comment on the acquisition, abandon- 
ment, and preservation of rail corridors in 
North Carolina, see 75 N.C.L. Rev. 1989 (1997). 

CASE NOTES 

Future Interests in Personal Property. 
— As to personal property permanent in nature 

the generally accepted rule is that the same 
future interests that are permissible in the field 
of real property law are also permissible in the 
law of personal property. Poindexter  v. 
Wachovia Bank & Trust Co., 258 N.C. 371, 128 
S.E.2d 867 (1963). 
The grantee can take no greater estate 

than that possessed by his grantor. 
Jernigan v. Lee, 279 N.C. 341, 182 S.E.2d 351 

(1971). 
The grantee of a future interest takes it 

subject to the same conditions or contingencies 
imposed upon his grantor. Jernigan v. Lee, 279 
N.C. 341, 182 S.E.2d 351 (1971). 
Contingent interests are transmissible 

to executors, and are not lost by the death of 
the person before the event happens on which 
they are to vest in possession. Jernigan v. Lee, 
279 N.C. 341, 182 S.E.2d 351 (1971). 
Contingent Interests May Be Sold, As- 

signed, Transmitted, or Devised. — Contin- 
gent interests, such as contingent remainders, 
springing uses and executory devises may be 
sold, assigned, transmitted, or devised provided 
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the identity of the persons who will take the 
estate upon the happening of the contingency 
be ascertained. Jernigan v. Lee, 279 N.C. 341, 
182 S.E.2d 351 (1971). 
Contingent interests may be assigned 

both in real and personal estate, and by any 
mode of conveyance by which they might be 
transferred had they been vested remainders. 
Jernigan v. Lee, 279 N.C. 341, 182 S.E.2d 351 
(1971). 
Contingent future interests are subject 

to execution by a judgment creditor of a 
remainderman. North Carolina Nat’! Bank v. 
C.P. Robinson Co., 319 N.C. 63, 352 S.E.2d 684 
(1987), overruling Watson v. Dodd, 68 N.C. 528 
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(1873), and Bourne v. Farrar, 180 N.C. 135, 104 

S.E. 170 (1920), to the extent that they are 
inconsistent with this holding. 

The interest in an executory devise or 
bequest is transmissible to the heir or exec- 
utor of one dying before the happening of the 
contingency upon which it depends. Jernigan v. 
Lee, 279 N.C. 341, 182 S.E.2d 351 (1971). 

Executory devises are not considered as 
mere possibilities, but as certain interests 
and estates. Jernigan v. Lee, 279 N.C. 341, 182 
S.E.2d 351 (1971). . 

Applied in Duplin County Bd. of Educ. v. 
Carr, 15 N.C. App. 690, 190 S.E.2d 653 (1972). 

§ 39-6.4. Creation of easements, restrictions, and condi- 
tions. 

(a) The holder of legal or equitable title of an interest in real property may 
create, grant, reserve, or declare valid easements, restrictions, or conditions of 
record burdening or benefiting the same interest in real property. 

(b) Subsection (a) of this section shall not affect the application of the 
doctrine of merger after the severance and subsequent reunification of title to 
all of the benefited or burdened real property or interests therein. (1997-333, 
s. 1.) 

Editor’s Note. — Session Laws 1997-333, s. 
2, made this section effective October 1, 1997, 
and applicable to all easements, restrictions, 
conditions, or interests created, granted, re- 
served, or declared before, on, or after the 
effective date of the act, but not applicable to 
any litigation pending on the effective date or to 

§ 39-6.5. Elimination of seal. 

any instrument directly or indirectly involved 
in litigation pending on that date, nor applica- 
ble to any litigation in which final judgment 
has been rendered or to any instrument di- 
rectly or indirectly involved in any litigation in 
which final judgment has been rendered on or 
before that date. 

The seal of the signatory shall not be necessary to effect a valid conveyance 
of an interest in real property; provided, that this section shall not affect the 
requirement for affixing a seal of the officer taking an acknowledgment of the 
instrument. (1999-221, s. 2.) 

Editor’s Note. — Session Laws 1999-221, s. 
5, made this section effective June 25, 1999, 
and applicable to instruments registered be- 
fore, on, or after that date, except that they 

shall not apply to litigation pending on that - 
date or to any instrument directly or indirectly 
involved in litigation pending on that date. 

§ 39-6.6. Subordination agreements. 

(a) Awritten commitment or agreement to subordinate or that subordinates 
an interest in real property signed by a person entitled to priority shall be 
given effect in accordance with its terms and is not required to state any 
interest rate, principal amount secured, or other financial terms. For purposes 
of this section, an “interest in real property” shall include all rights, title, and 
interest in and to land, buildings, and other improvements of an owner, tenant, 
subtenant, secured lender, materialman, judgment creditor, lienholder, or 
other person, whether the interest in real property is evidenced by a deed, 
easement, lease, sublease, deed of trust, mortgage, assignment of leases and 
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rents, judgment, claim of lien, or any other record, instrument, document, or 
entry of court. 

(b) The trustee of a deed of trust shall not be a necessary party to a 
subordination agreement unless the deed of trust provides otherwise. 

(c) For purposes of G.S. 1-47, a commitment or agreement described in 
subsection (a) of this section is deemed a conveyance of an interest in real 
property. 

(d) The section is not exclusive. No agreement that is otherwise valid shall 
be invalidated by failure to comply with the provisions of this section. 
(2003-219, s. 1.) . 

Editor’s Note. — Session Laws 2003-219, s. 
4, made this section effective October 1, 2003, 

and applicable to subordination agreements 
filed or recorded on or after that date. 

ARTICLE 2. 

Conveyances by Husband and Wife. 

§ 39-7. Instruments affecting married person’s title; join- 
der of spouse; exceptions. 

(a) In order to waive the elective life estate of either husband or wife as 

provided for in G.S. 29-30, every conveyance or other instrument affecting the 

estate, right or title of any married person in lands, tenements or heredita- 

ments must be executed by such husband or wife, and due proof or acknowl- 
edgment thereof must be made and certified as provided by law. 

(b) A married person may bargain, sell, lease, mortgage, transfer and 

convey any of his or her separate real estate without joinder or other waiver by 

his or her spouse if such spouse is incompetent and a guardian or trustee has 

been appointed as provided by the laws of North Carolina, and if the 

appropriate instrument is executed by the married person and the guardian or 

trustee of the incompetent spouse and is probated and registered in accordance 

with law, it shall convey all the estate and interest as therein intended of the 

married person in the land conveyed, free and exempt from the elective life 

estate as provided in G.S. 29-30 and all other interests of the incompetent 

spouse. 
(c) Subsection (a) shall not be construed to require the spouse’s joinder or 

other waiver of the elective life estate of such spouse as provided for in G.S. 

29-30 where a different provision is made or provided for in the General 

Statutes including, but not limited to, G.S. 39-13, 39-13.3, 39-13.4, 31A-1(d), 

and 52-10. (C.C.P,, s. 429; subsec. 6; 1868-9, c. 277, s. 15; Code, s. 1256; 1899, 

e Suan 9; Rev., s. 952; C.S., s. 997; 1945, c. 73, s. 4; 1957, c. 598, s. 3; 1965, 

c. 855. 

Cross References. — See N.C. Const., Art. 
X, § 4. As to abolition of dower, see G.S. 29-4. 
As to acknowledgment at different times and 
places and before different officers, and order of 
acknowledgment, see G.S. 39-8. For validation 
of certain instruments executed without pri- 
vate examination of married woman, see G.S. 
39-13.1. For repeal of laws requiring private 
examination of married women, see G.S. 47- 
14.1. As to husband’s acknowledgement and 
wife’s acknowledgement before the same officer, 

see G.S. 47-40. As to married persons generally, 

see G.S. 52-1 et seq. 
Legal Periodicals. — For comment on this 

section prior to the 1957 and 1965 amend- 
ments, see 12 N.C.L. Rev. 68 (1934). 

For note on wife’s conveyance of her realty by 
virtue of husband’s power of attorney, see 31 
N.C.L. Rev. 228 (1953). 

For comment on the enforceability of marital 
contracts, see 47 N.C.L. Rev. 815 (1969). 
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CASE NOTES 

I. General Consideration. 

II. Execution by Both Husband and Wife. 
A. In General. 

B. Husband’s Acknowledgment and Proof of Execution. 
Ill. Effect of Feme Covert’s Deed. 

I. GENERAL CONSIDERATION. 

Editor’s Note. — Many of the cases cited in 
the notes to this section construe the section 
prior to the 1965 amendment. 

Constitutionality. — This section is consti- 
tutional. Council v. Pridgen, 153 N.C. 443, 69 
S.E. 404 (1910); Jackson v. Beard, 162 N.C. 105, 
78 S.E. 6 (1913); Graves v. Johnson, 172 N.C. 

176, 90 S.E. 113 (1916). 
This section is not in conflict with the consti- 

tutional provision which secures to the wife her 
entire estate, notwithstanding her coverture. 
Southerland v. Hunter, 93 N.C. 310 (1885). 
Compliance with Section Necessary. — 

Unless the formalities of this section are com- 
plied with, the deed is absolutely void. Jackson 
v. Beard, 162 N.C. 105, 78 S.E. 6 (1918). 
Compliance with the statutory require- 

ment in effect at the time the deed was 
executed was necessary to its validity. Fail- 
ure to comply with the requirements rendered 
the deed of a married woman to her husband 
absolutely void. Noble v. Pittman, 241 N.C. 601, 
86 S.E.2d 89 (1955). 
The section admits no distinction be- 

tween legal and equitable interests, and 
embraces every “estate, right or title,” which a 
married woman may possess in land, and such 
is the construction put upon it by the court. 
Clayton v. Rose, 87 N.C. 106 (1882). 
Creation of Trust. — A woman under 

coverture cannot create a trust in land by parol 
or in any other manner except by embodying it 
in a written instrument executed in accordance 
with this section. Ricks v. Wilson, 154 N.C. 282, 
70 S.E. 476 (1911). 
A power of attorney given by a married 

woman to dismiss an action concerning her 
land need not be registered to give it validity. 
Hollingsworth v. Harman, 83 N.C. 153 (1880). 
Deed Executed Same Day That Absolute 

Divorce Decree Was Rendered. — Where a 
decree of absolute divorce was rendered and a 
quitclaim deed from the wife to the husband 
was executed on the same day, and the require- 
ments necessary to the validity of a deed from a 
married woman to her husband as prescribed 
by the statute then in effect were not observed, 
it was held that if the deed was executed and 
delivered prior to the rendition of the divorce 
decree, it would be void, and if it was executed 
and delivered subsequent thereto, it would be 
valid. An instruction that if the deed were 

executed and delivered at approximately the 
same time as the rendition of the divorce decree 
as a simultaneous transaction, the deed would 

be valid, was error. Noble v. Pittman, 241 N.C. 
601, 86 S.E.2d 89 (1955). 

Liability of Married Woman for Breach | 
of Contract. — Since the enactment of the 
Martin Act (G.S. 52-2), it is held that contracts 
wrongfully broken by married women will sub- 
ject them to liability for damages, even though 
they cannot be compelled to convey unless they 
have been privily examined according to forms 
of law. In other words they may be liable for 
damages, although specific performance cannot 
be required. Lipinsky v. Revell, 167 N.C. 508, 
83 S.E. 820 (1914); Royal v. Southerland, 168 
N.C. 405, 84 S.E. 708 (1915); Warren v. Dail, 
170 N.C. 406, 87 S.E. 126 (1915). 
Cited in Owens v. Blackwood Lumber Co., 

212 N.C. 133, 193 S.E. 219 (1937); Heller v. 
Heller, 7 N.C. App. 120, 171 S.E.2d 335 (1969); 
Schiller v. Scott, 82 N.C. App. 90, 345 S.E.2d 
444 (1986). 

II. EXECUTION BY BOTH HUS- 
BAND AND WIFE. 

A. In General. 

It is necessary that a wife’s deed be 
signed by the husband and acknowledged 
by both husband and wife. Joiner v. Fire- 
men’s Ins. Co., 6 F. Supp. 103 (M.D.N.C. 1934). 
Veto Power of Husband. — While the 

husband has no interest in the wife’s property, 
he has a “veto” power over the alienation of her 
realty by withholding his written assent, with- 
out which her conveyances of realty are invalid. . 
Stallings v. Walker, 176 N.C. 321, 97 S.E. 25 
(1918). 
Husband and Wife Must Execute Same 

Instrument. — This section clearly contem- 
plates that the same instrument of writing 
shall be executed by both husband and wife. 
Green v. Bennett, 120 N.C. 394, 27 S.E. 142 
(1897); Slocomb v. Ray, 123 N.C. 571, 31 S.E. 
829 (1898). 
Reason for Joinder of Husband. — The 

purpose of this section in making the require- 
ments as to the deeds of a feme covert is stated 
by Chief Justice Smith in Ferguson v. Kinsland, 
93 N.C. 337 (1885), as follows: “The require- 
ment that the husband should execute the 
same deed with the wife was to afford her his 
protection against the wiles and insidious arts 
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of others, while her separate and private exam- 
ination was to secure her against coercion and 
undue influence from him.” And Conner, J., in 
Ball v. Paquin, 140 N.C. 83, 52 S.E. 410 (1905), 
says: “For the purpose of throwing around her 
the protection of her husband’s counsel and 
advice, the legislature declared that with cer- 
tain exceptions she could not contract without 
the written consent of her husband.” Jackson v. 
Beard, 162 N.C. 105, 78 S.E. 6 (1913). 
Husband May Execute First. — The deed 

is nonetheless effectual to pass the title of the 
wife because the husband executes it before she 
does. Lineberger v. Tidwell, 104 N.C. 506, 10 
S.E. 758 (1889). 
Binding Dower Interest by Mortgage. — 

To bind the dower interest by mortgage the 
husband and wife must join in the execution of 
the deed; separate conveyances will not comply 
with the requirement of this section. Slocomb v. 
Ray, 123 N.C. 571, 31 S.E. 829 (1898), decided 
prior to the enactment of § 29-4 which abol- 
ished dower. 

Effect of Husband’s Minority. — The part 
of this section requiring execution by the hus- 
band when his wife’s lands are conveyed is 
contractual in its nature; hence when the hus- 
band is a minor the conveyance is subject to the 
usual rules applying to infant’s contracts, and 
he may avoid or ratify it upon reaching his 
majority. Jackson v. Beard, 162 N.C. 105, 78 
S.E. 6 (1913). But see § 39-13.2 which makes 

married persons under 21 competent to execute 
certain deeds. 

B. Husband’s Acknowledgment and Proof 
of Execution. 

Acknowledgment or Proof of Execution 
Necessary to Pass Title. — The law has been 
changed to permit the acknowledgment of the 
husband to be taken after that of the wife and 
before a different officer (see G.S. 39-8), but this 
section still requires the acknowledgment of 
the husband or proof of his execution of the 
deed to pass the title or interest of the wife; and 
the principle that the General Assembly has 
power to prescribe the form in which the assent 
of the husband to the execution of a deed by the 
wife shall be evidenced, is unimpaired, and was 
fully recognized in Warren v. Dail, 170 N.C. 
406, 87 S.E. 126 (1915); Graves v. Johnson, 172 
N.C. 176, 90 S.E. 113 (1916). 

The case of Southerland v. Hunter, 93 N.C. 
310 (1885), which has been approved on this 
point in Lineberger v. Tidwell, 104 N.C. 506, 10 
S.E. 758 (1889), and in Slocomb v. Ray, 123 N.C. 
571, 31S.E. 829 (1898), construes § 1256 of the 
Code (1883), Revisal, § 952, Consolidated Stat- 
utes, § 992, which is this section, and it is there 
held that a deed signed by the husband, but not 
proved as to him, was ineffectual to pass the 
title of the wife, although her acknowledgment 
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and private examination were taken. The fact 
that the General Assembly saw fit to change the 
statute requiring proof as to the the husband 
and wife to be taken before the same officer, and 
that proof as to the husband should precede 
proof as to the wife, after the decisions of 
McGlennery v. Miller, 90 N.C. 215 (1884), and 
Ferguson v. Kinsland, 93 N.C. 337 (1885), and 
left the statute unchanged as to the require- 
ments that the deed must be proved as to the 
husband to pass the title or interest of the wife, 
after the decision in Southerland v. Hunter, 

furnishes the strongest possible evidence that 
the General Assembly thought the latter a 
safeguard which ought to be retained. Graves v. 
Johnson, 172 N.C. 176, 90 S.E. 113 (1916). 
Time of Acknowledgment. — While the 

husband and wife must both be parties to the 
same deed, there is manifestly no requirement 
in the language of the section that the act of 
acknowledgment by both should be contempo- 
raneous. Lineberger v. Tidwell, 104 N.C. 506, 
10 S.E. 758 (1889). 
Acknowledgment after Wife’s Death. — A 

deed to lands is only complete upon delivery, 
and a married woman’s deed to her lands re- 
quires the written consent of her husband un- 
der the form provided for by this section requir- 
ing that such conveyance be signed by both the 
husband and wife; and a deed made and signed 
in due form by the wife, in which thereafter the 
husband writes in his name as a grantor, and 
after her death acknowledges its execution be- 
fore the clerk, is invalid to pass title. Hensley v. 
Blankinship, 174 N.C. 759, 94 S.E. 519 (1917). 
Consent Proved and Recorded after 

Wife’s Death. — No title is conveyed by a 
married woman’s deed of her separate property 
where her husband’s consent thereto was not 
proved and recorded until after the death of the 
wife. Green v. Bennett, 120 N.C. 394, 27 S.E. 

142 (1897). 

Ill. EFFECT OF FEME COVERT’S DEED. 

How Lands of Feme Covert Bound. — In 
Green v. Branton, 16 N.C. 500 (1830), the court 
says that a feme covert can be bound as to her 
land in only two ways: First, by her deed 
executed jointly with her husband with her 
privy examination thereto, and, secondly, by 
the judgment of a competent court. Smith v. 
Ingram, 130 N.C. 100, 40 S.E. 984 (1902), 
petition to rehear dismissed, 132 N.C. 959, 44 

S.E. 643 (1903). 
Delivery of Deed Not Presumed. — The 

delivery of a deed will not be presumed from the 
acknowledgment of the husband and the ac- 
knowledgment and privy examination of the 
wife. Tarlton v. Griggs, 131 N.C. 216, 42 S.E. 

591 (1902). 
When Deed is Inoperative. — In Scott v. 

Battle, 85 N.C. 184 (1881), it is held that a feme 
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covert’s deed, not executed in the prescribed 
mode, is wholly inoperative. Clayton v. Rose, 87 
N.C. 106 (1882). 
A purchase-money deed given by a feme 

covert, living with her husband, in which the 
husband does not join and which does not 
contain any privy examination of the wife, is 

CH. 39. CONVEYANCES §39-8 

§ 4). Hardy v. Abdallah, 192 N.C. 45, 133 S.E. 
195 (1926). 
A married woman is not estopped by a 

deed not executed in the mode prescribed by the 
statute. Towles v. Fisher, 77 N.C. 437 (1877); 
Smith v. Ingram, 130 N.C. 100, 40 S.E. 984 
(1902), petition to rehear dismissed, 132 N.C. 

void because not complying with this section 959, 44 S.E. 643 (1903). 
and Art. X, § 6 (see now N.C. Const., Art. X, 

§ 39-7.1. Certain instruments affecting married woman’s 
title not executed by husband validated. 

No conveyance, power of attorney, or other instrument affecting the estate, 
right or title of any married woman in lands, tenements or hereditaments 
which was executed by such married woman prior to June 8, 1965, shall be 
invalid for the reason that the instrument was not also executed by the 
husband of such married woman. (1965, c. 857; 1973, c. 853, s. 1.) 

Legal Periodicals. — For survey of 1978 
property law, see 57 N.C.L. Rev. 1103 (1979). 

CASE NOTES 

Cited in Faucette v. Griffin, 35 N.C. App. 7, 
239 S.E.2d 712 (1978). 

§ 39-8. Acknowledgment at different times and places; 
before different officers; order immaterial. 

In all cases of deeds, or other instruments executed by husband and wife and 
requiring registration, the probate of such instruments as to the husband and 
due proof or acknowledgment of the wife may be taken before different officers 
authorized by law to taken probate of deeds, and at different times and places, 
whether both of said officials reside in this State or only one in this State and 
the other in another state or country. And in taking the probate of such 
instruments executed by husband and wife, it is immaterial whether the 
execution of the instrument was proven as to or acknowledged by the husband 
before or after due proof as to or acknowledgment of the wife. (1895, c. 136; 
1899, c. 235, s. 9; Rev., s. 953; C.S., s. 998; 1945, c. 73, s. 5.) 

Cross References. — For repeal of laws 
requiring private examination of married 
women, see G.S. 47-14.1. 

CASE NOTES 

Acknowledgment of Husband Still Re- 
quired. — The acknowledgment of the hus- 
band or proof of his execution of the deed is still 
required to pass the title or interest of the wife. 
Graves v. Johnson, 172 N.C. 176, 90 S.E. 113 
(1916). 
Need Not Be at Same Time or before 

Same Officer. — It is not necessary that the 
husband should actually sign at the same time 
as the wife, or in her presence; nor is it neces- 
sary that the proof or acknowledgment of the 
execution should be at the same time or before 
the same officer. Lineberger v. Tidwell, 104 N.C. 
506, 10 S.E. 758 (1889). 
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§ 39-9. Absence of wife’s acknowledgment does not affect 
deed as to husband. 

When an instrument purports to be signed by a husband and wife the 
instrument may be ordered registered, if the acknowledgment of the husband 
is duly taken, but no such instrument shall be the act or deed of the wife unless 
proven or acknowledged by her according to law. (1889, c. 235, s. 8; 1901, c. 637; 
Rev., s. 954; C.S., s. 999; 1945, c. 73, s. 6.) 

Cross References. — For provision that 
clerk of superior court pass on certificate of 
acknowledgment and order registration, see 

G.S. 47-14. For repeal of laws requiring private 
examination of married women, see G.S. 47- 
14.1. 

CASE NOTES 

When Assent of Wife Required. — An 
unembarrassed owner of land, no matter when 
the land was acquired, can convey the same, 
absolutely, or by way of trust or mortgage, free 
of all homestead rights, without the assent of 
his wife, subject only to her right of dower 
(dower was abolished by G.S. 29-4) except in 
the following cases: (1) Where the land in 
question has been allotted to him as a home- 
stead, either on his own petition or by an officer, 
in accordance with law; (2) where no homestead 
has been allotted, but there are judgements 
against him which constitute a lien on the land, 
and upon which execution might issue and 
make it necessary to have his homestead allot- 
ted; (3) where no homestead has been allotted, 
but he has made a mortgage, reserving an 
undefined homestead, which mortgage consti- 
tutes a lien on the land that could not be 

foreclosed without allotting a homestead; (4) 
where the conveyance is fraudulent as to cred- 
itors, and no homestead has been allotted in 

other lands. Hughes v. Hodges, 102 N.C. 236, 
102 N.C. 262, 9 S.E. 437, 9 S.BE. 437 (1889). 

By the eighth section of the tenth article of 
the Constitution (see N.C. Const., Art. X., 
§ 2(4)), a deed made by the owner of a home- 
stead without the voluntary signature and as- 
sent of his wife is void. Wittkowsky v. Gidney, 
124 N.C. 437, 32 S.E. 731 (1899). 

When Probate Does Not Authorize Reg- 
istration. — Where the probate of a deed 
recites the acknowledgment and privy exami- 
nation of the wife of the grantor only, it is 
insufficient and does not authorize registration. 
Hatcher v. Hatcher, 127 N.C. 200, 37 S.E. 207 

(1900). 

§ 39-10: Repealed by Session Laws 1977, c. 375, s. 16. 

§ 39-11. Certain conveyances not affected by fraud if ac- 
knowledgment or privy examination regular. 

No deed conveying lands nor any instrument required or allowed by law to 
be registered, executed by husband and wife since the eleventh of March, 1889, 
if the acknowledgment or private examination of the wife is thereto certified as 
prescribed by law, shall be invalid because its execution or acknowledgment 
was procured by fraud, duress or undue influence, unless it is shown that the 
grantee or person to whom the instrument was made participated in the fraud, 
duress or undue influence, or had notice thereof before the delivery of the 
instrument. Where such participation or notice is shown, an innocent pur- 
chaser for value under the grantee or person to whom the instrument was 
made shall not be affected by such fraud, duress or undue influence. (1889, c. 
389; 1899, c. 235, s. 10; Rev., s. 956; C.S., s. 1001; 1945, c. 73, s. 7.) 

Legal Periodicals. — For discussion of sec- 
tion, see 12 N.C.L. Rev. 71 (1934). 

Cross References. — For repeal of laws 
requiring private examination of married 
women, see G.S. 47-14.1. As to sufficiency of 
probate and registration without livery, see 
G.S. 47-17. 
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CASE NOTES 

When Privy Examination Was Not 
Taken. — In an action to invalidate a deed to 
lands because, in fact, the privy examination of 
the feme covert, the owner and plaintiff, had 
not been taken, though it was expressed to 
have been taken, as required in the certificate 
of the justice of the peace (now magistrate) the 
plaintiff may by clear, cogent, and convincing 
proof show that her examination had not been 
taken at all, and when, under a proper charge 
thereon from the judge, the jury has found that 
such examination was not taken, the verdict 

will stand, though the grantee may not have 
been fixed with notice. Davis v. Davis, 146 N.C. 
163, 59 S.E. 659 (1907). 
Same — Irregularity. — Where the privy 

examination of a wife was not taken, or was 
taken in a manner insufficient to fulfill the 
requirements of the law, though the grantee 
had no knowledge thereof, the matter is open to 
judicial investigation. Benedict v. Jones, 129 
N.C. 470, 40 S.E. 221 (1901). But see Brite v. 
Penny, 157 N.C. 110, 72 S.E. 964 (1911). 
Presence and Undue Influence of Hus- 

band. — The presence and undue influence of 
the husband at the ceremony of the privy ex- 
amination would not vitiate a certificate to a 
deed in all respects regular as against the 
grantee, unless the grantee had notice of it, and 
the burden would be upon the plaintiff attack- 
ing the validity of the deed for that reason. 
Brite v. Penny, 157 N.C. 110, 72 S.E. 964 (1911), 
citing Butner v. Blevins, 125 N.C. 585, 34 S.E. 
629 (1899); Davis v. Davis, 146 N.C. 163, 59 
S.E. 659 (1907). 
Fraud of Probate Officer. — Where a mar- 

ried woman has signed a mortgage or deed of 
trust to secure borrowed money, she may not 

have it set aside upon allegation of fraud of a 
probate officer in taking her separate examina- 

tion, when she admits that the examination 
was taken in substantial compliance with the 
requirement of the statute, and she signed the 
conveyance, and there is no evidence that the 
mortgagee participated in the fraud. Whitaker 
v. Sikes Co., 187 N.C. 618, 122 S.E. 468 (1924). 

Even if the justice (now magistrate) practice 
a fraud upon her, where she does not allege that 
the party to whom the instrument was made, 
had any knowledge thereof, or participated in 
any way in the alleged fraud, she is precluded 
now from having it adjudged invalid and set 
aside. Whitaker v. Sikes Co., 187 N.C. 613, 122 
S.E. 468 (1924). 
Note Procured by Duress. — Upon the 

principle embodied in this section, a note given 
by a husband and wife, where the husband 
procured the wife’s execution by duress, is void- 
able only, and is good in the hands of a bona fide 
holder. L.A. Randolph Co. v. Lewis, 196 N.C. 51, 
144 S.E. 545 (1928). 

Guilt of Grantee Must Be Alleged. — A 
defense by a married woman that her privy 
examination as to her execution of a deed was 
procured by fraud and imposition is unavailing 
unless supported by an allegation that the 
grantee had notice of or participated in the 
same. Wachovia Nat’! Bank v. Ireland, 122 N.C. 
571, 29 S.E. 835 (1898). 
Innocent Purchaser Protected from 

Guilty Grantee. — This section protects the 
title of an innocent purchaser for value from a 
grantee who did have notice of such fraud, 
duress or undue influence. Butner v. Blevins, 
125 N.C. 585, 34 S.E. 629 (1899). 
As to married woman’s attack upon cer- 

tificate of acknowledgment and privy ex- 
amination, see Lee v. Rhodes, 230 N.C. 190, 52 
S.E.2d 674 (1949). 

§ 39-12. Power of attorney of married person. 

Every competent married person of lawful age is authorized to execute, 
without the joinder of his or her spouse, instruments creating powers of 
attorney affecting the real and personal property of such married person 
naming either third parties or, subject to the provisions of G.S. 52-10 or 
02-10.1, his or her spouse as attorney-in-fact. When such a married person 
executes a power of attorney authorized by the preceding sentence naming his 
or her spouse as attorney in fact the acknowledgment by the spouse of the 
grantor is not necessary. Such instruments may confer upon the attorney, and 
the attorney may exercise, any and all powers which lawfully can be conferred 
upon an attorney-in-fact, including, but not limited to, the authority to join in 
conveyances of real property for the purpose of waiving or quitclaiming any 
rights which may be acquired as a surviving spouse under the provisions of 
G.S. 29-30. (1798, c.510; R.C:, ¢37)'s. 11;'Code,.s. 1257: Rev., s. 957: C.S.'5" 
1002; 1965,'c..856; 1977, 6.375,.s, 1 1979. c528. 8. Bo) 
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Cross References. — As to registration of 
power of attorney, see G.S. 47-28. 

Editor’s Note. — Session Laws 1979, c. 525, 
which added the second sentence, provided, in 
s. 9, that: “A power of attorney executed by a 
married person naming his or her spouse as 
attorney in fact during the period between 

ART. 2. CONVEYANCES BY HUSBAND AND WIFE §39-13.1 

January 1, 1978, and the effective date of this 
act [May 8, 1979] shall not be invalid because 
the spouse named as attorney in fact did not 
acknowledge the power of attorney if otherwise 
executed in accordance with G.S. 39-12,” and 

provided, in s. 12, that the amendment to this 
section would not affect pending litigation. 

§ 39-13. Spouse need not join in purchase-money mort- 
gage. 

The purchaser of real estate who does not pay the whole of the purchase 
money at the time when he or she takes a deed for title may make a mortgage 
or deed of trust for securing the payment of such purchase money, or such part 
thereof as may remain unpaid, which shall be good and effectual against his or 
her spouse as well as the purchaser, without requiring the spouse to join in the 
execution of such mortgage or deed of trust. (1868-9, c. 204; Code, s. 1272; Rev., 
s. 958; 1907, c. 12; C.S., s. 1003; 1965, c. 852.) 

Legal Periodicals. — For article analyzing 
North Carolina’s tenancy by the entirety re- 
form legislation of 1982, see 5 Campbell L. Rev. 
1 (1982). 

Cross References. — As to abolition of 

dower, see G.S. 29-4. 

CASE NOTES 

Dower Right Subject to Defeat. — The 
dower right (since abolished by G.S. 29-4) of a 
feme covert may be defeated by a mortgage of 
the husband alone, when for part of the pur- 
chase money. State ex rel. Corporation Comm’n 
v. Dunn, 174 N.C. 679, 94 S.E. 481 (1917). 
Deeds of Trust Substituted for Pur- 

chase-Money Deed. — Where two deeds of 

trust are executed and substituted for the orig- 
inal purchase-money deed of trust, which is 
canceled, the wife of the grantee acquires no 
dower right in land, the original debt for the 
purchase money not having been extinguished. 
Case v. Fitzsimons, 209 N.C. 783, 184 S.E. 818 

(1936). 

§ 39-13.1. Validation of certain deeds, etc., executed by 
married women without private examination. 

(a) No deed, contract, conveyance, leasehold or other instrument executed 
since the seventh day of November, 1944, shall be declared invalid because of 
the failure to take the private examination of any married woman who was a 
party to such deed, contract, conveyance, leasehold or other instrument. 

(b) Any deed, contract, conveyance, lease or other instrument executed prior 
to February 7, 1945, which is in all other respects regular except for the failure 
to take the private examination of a married woman who is a party to such 
deed, contract, conveyance, lease or other instrument is hereby validated and 
confirmed to the same extent as if such private examination had been taken, 
provided that this section shall not apply to any instruments now involved in 
any pending litigation. (1945, c. 73, s. 211/2; 1969, c. 1008, s. 1.) 

CASE NOTES 

What Deeds Are Cured Under Subsec- 
tion (a). — The plain language of subsection 
(a) of this section purports to cure deeds which 
are void because of failure to conduct a private 
examination of the wife. Subsection (a) does not 

purport to cure, and does not in fact cure, deeds 
which are void because the certifying officer 
taking the acknowledgment of the wife failed to 
state in his certificate his findings of fact and 
conclusions that the conveyance is not “unrea- 
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sonable or injurious to her,” as required under 
former G.S. 47-39 and 52-12. West v. Hays, 82 
N.C. App. 574, 346 S.E.2d 690 (1986). 
Deed Validated under Subsection (b). — 

In determining the validity of a 1922 deed from 
a wife to a husband which was required to be in 
writing and acknowledged before a certifying 
officer who was required to make a private 
examination of the wife touching upon her 
voluntary execution of the contract, where the 
only omission was the certificate that the deed 
was not unreasonable or injurious to her and 
the deed was in all other respects regular, and 
there was no contention that there was any 
defect in the premises, the granting clause, the 
description, the habendum, or the warranties 
or that there was anything about the deed 
which was not regular except the lack of the 
certificate of the certifying officer as to injury or 
unreasonableness, this was certainly one of the 
situations to which this section was intended to 
apply. Otherwise, the curative statute would be 
stripped of all meaning. The deed was validated 
by subsection (b) of this section. Johnson v. 
Burrow, 42 N.C. App. 273, 256 S.E.2d 811 
(1979). 

This section would not validate a deed 
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which failed to comply with former § 52- 
12; even if this section would operate to vali- 
date the deed for failure of the certifying officer 
to conduct a private examination, the deed 
would still be invalid because the certifying 
officer failed to find whether or not the deed 
was unreasonable or injurious to the wife. 
Dunn v. Pate, 98 N.C. App. 351, 390 S.E.2d 712, 
appeal dismissed and cert. denied, 327 N.C. 
427, 395 S.E.2d 676 (1990). 
A contract between a husband and wife 

to make a joint will was void as to the wife 
because it was not executed by her in accor- 
dance with former G.S. 52-6, and its invalidity 
was not affected by the curative statutes, G.S. © 
52-8 and this section, where both curative stat- 

utes were enacted after the rights of the parties 
under the contract vested upon the death of the 
husband, and the contract was not “in all other 
respects regular” except for the failure to pri- 
vately examine the wife as required by the 
curative statutes. Mansour v. Rabil, 277 N.C. 
364, 177 S.E.2d 849 (1970). 

Cited in Faucette v. Griffin, 35 N.C. App. 7, 
239 S.E.2d 712 (1978); DeJaager v. DeJaager, 
47 N.C. App. 452, 267 S.E.2d 399 (1980). 

§ 39-13.2. Married persons under 18 made competent as to 
certain transactions; certain transactions val- 
idated. 

(a) Any married person under 18 years of age is authorized and empowered 
and shall have the same privileges as are conferred upon married persons 18 
years of age or older to: 

(1) Waive, release or renounce by deed or other written instrument any 
right or interest which he or she may have in the real or personal 
property (tangible or intangible) of the other spouse; or 

(2) Jointly execute with his or her spouse, if such spouse is 18 years of age 
or older, any note, contract of insurance, deed, deed of trust, mortgage, 
lien of whatever nature or other instrument with respect to real or 
personal property (tangible or intangible) held with such other spouse 
either as tenants by the entirety, joint tenants, tenants in common, or 
in any other manner. 

(b) Any transaction between a husband and wife pursuant to this section 
shall be subject to the provisions of G.S. 52-10 or 52-10.1 whenever applicable. 

(c) No renunciation of dower or curtesy or of rights under G.S. 29-30(a) by a 
married person under the age of 21 years after June 30, 1960, and until April 
7, 1961, shall be invalid because such person was under such age. No written 
assent by a husband under the age of 21 years to a conveyance of the real 
property of his wife after June 30, 1960, and until April 7, 1961, shall be invalid 
because such husband was under such age. (1951, c. 934, s. 1; 1955, c. 376; 
1961, c» 184; 1965, 'c) 851; e878) 's. 271977, 'en12381)s. 1;eL977jcn87 Sy soist) 

Legal Periodicals. — For brief comment on 
this section, see 29 N.C.L. Rev. 379 (1951). 

For article on tenancy by the entirety in 
North Carolina, see 41 N.C.L. Rev. 67 (1962). 

For article, “The Contracts of Minors Viewed 
from the Perspective of Fair Exchange,” see 50 
N.C.L. Rev. 517 (1972). 
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CASE NOTES 

Cited in Gastonia Personnel Corp. v. Rogers, 
276 N.C. 279, 172 S.E.2d 19 (1970). 

§ 39-13.3. Conveyances between husband and wife. 

(a) Aconveyance from a husband or wife to the other spouse of real property 
or any interest therein owned by the grantor alone vests such property or 
interest in the grantee. 

(b) A conveyance of real property, or any interest therein, by a husband or a 
wife to such husband and wife vests the same in the husband and wife as 
tenants by the entirety unless a contrary intention is expressed in the 
conveyance. 

(c) A conveyance from a husband or a wife to the other spouse of real 
property, or any interest therein, held by such husband and wife as tenants by 
the entirety dissolves such tenancy in the property or interest conveyed and 
vests such property or interest formerly held by the entirety in the grantee. 

(d) The joinder of the spouse of the grantor in any conveyance made by a 
husband or a wife pursuant to the foregoing provisions of this section is not 
necessary. 

(e) Any conveyance authorized by this section is subject to the provisions of 
G.S. 52-10 or 52-10.1, except that acknowledgment by the spouse of the grantor 
is not necessary. (1957, c. 598, s. 1; 1965, c. 878, s. 3; 1977, c. 375, s. 9.) 

Legal Periodicals. — For article on tenancy 
by the entirety in North Carolina including 
brief discussion of this section, see 41 N.C.L. 
Rev. 67 (1962). 

For article on joint ownership of corporate 

securities in North Carolina, see 44 N.C.L. Rev. 

290 (1966). 

For comment on tenancy by the entirety in 

North Carolina, see 59 N.C.L. Rev. 997 (1980). 

CASE NOTES 

Section 39-13.5 Creates Exception to 
Rule in Subsection (b) of This Section. — 
Section 39-13.5 requires that in order to create 
a tenancy by the entirety by division deed, the 
tenant in common must clearly state his inten- 
tion in the granting clause. Where this was not 
done, the intention can be supplied by G.S. 
39-13.3(b). Section 39-13.5 creates an exception 
to the rule of G.S. 39-13.3(b) that unless a 
contrary intent is shown, a deed to a husband 
and wife vests an estate in them as tenants by 
the entirety. Under G.S. 39-13.5, it is necessary 
to say so in the granting clause in order to 
create a tenancy by the entirety by a division 
deed. Brown v. Brown, 59 N.C. App. 719, 297 
S.E.2d 619 (1982), cert. denied, 307 N.C. 696, 
301 S.E.2d 388 (1983). 

Effect of Separation Agreement on Ten- 
ancy by Entirety. — Subsection (c) of this 
section was not applicable in a divorce action on 
the issue of whether a separation agreement 
contractually altered the character of the own- 
ership of a tenancy by the entirety. Branstetter 
v. Branstetter, 36 N.C. App. 532, 245 S.E.2d 87 

(1978). 

Wife May Convey as Freely as Husband. 
— This section and former G.S. 52-6 express a 
clear legislative intent that so long as the 
provisions of former G.S. 52-6 are complied 
with, a wife may convey her separate property 
to her husband, or to her husband and herself, 
as freely and with the same consequences as 
the husband may convey his property to his 
wife. Skinner v. Skinner, 28 N.C. App. 412, 222 
S.E.2d 258, cert. denied, 289 N.C. 726, 224 

S.E.2d 674 (1976). 
Property Not Removed from Equitable 

Distribution Act by Dissolution of Ten- 
ancy by Entirety. — Though conveyances 
from wife to husband dissolved the tenancy by 
the entirety in the parcels of land and vested 
title thereto solely in husband, as G.S. 39- 
13.3(c) provides, he nevertheless acquired title 
to the property thereunder, not by gift, but 
during the course of the marriage and before 
the parties separated, and property so ac- 
quired, so the General Assembly has declared, 
is ipso facto marital property. Thus, contrary to 
husband’s contention, dissolving the tenancy by 
the entirety did not remove the property in- 
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volved from the ambit of the Equitable Distri- Cited in Council v. Pitt, 272 N.C. 222, 158 
bution Act, and the trial judge did not err in S.E.2d 34 (1967); Young v. Young, 43 N.C. App. 
finding and concluding otherwise. Beroth v. 419, 259 S.E.2d 348 (1979); Biesecker v. 
Beroth, 87 N.C. App. 93, 359 S.E.2d 512, cert. Biesecker, 62 N.C. App. 282, 302 S.E.2d 826 
denied, 321 N.C. 296, 362 S.E.2d 778 (1987). (1983). 

§ 39-13.4. Conveyances by husband or wife under deed of 
separation. 

Any conveyance of real property, or any interest therein, by the husband or 
wife who have previously executed a valid and lawful deed of separation which 
authorizes said husband or wife to convey real property or any interest therein 
without the consent and joinder of the other and which deed of separation or 
a memorandum of the deed of separation setting forth such authorization is 
recorded in the county where the land lies, shall be valid to pass such title as 
the conveying spouse may have to his or her grantee and shall pass such title 
free and clear of all rights in such property and free and clear of such interest 
in property that the other spouse might acquire solely as a result of the 
marriage, including any rights arising under G.S. 29-30, unless an instrument 
in writing canceling the deed of separation or memorandum thereof and 
properly executed and acknowledged by said husband and wife is recorded in 
the office of said register of deeds. The instrument which is registered under 
this section to authorize the conveyance of an interest in real property or the 
cancellation of the deed of separation or memorandum thereof shall comply 
with the provisions of G.S. 52-10 or 52-10.1. 

All conveyances of any interest in real property by a spouse who had 
previously executed a valid and lawful deed of separation, or separation 
agreement, or property settlement, which authorized the parties thereto to 
convey real property or any interest therein without the consent and joinder of 
the other, when said deed of separation, separation agreement, or property 
settlement, or a memorandum of the deed of separation, separation agreement, 
property settlement, setting forth such authorization, had been previously 
recorded in the county where the property is located, and when such convey- 
ances were executed before October 1, 1981, shall be valid to pass such title as 
the conveying spouse may have to his or her grantee, and shall pass such to 
him free and clear of rights in such property and free and clear of such interest 
in such property that the other spouse might acquire solely as a result of the 
marriage, including any rights arising under G.S. 29-30, unless an instrument 
in writing canceling the deed of separation, separation agreement, or property 
settlement, or memorandum thereof, properly executed and acknowledged by 
said husband and wife, is recorded in the office of said register of deeds. The 
instrument which is registered under this section to authorize the conveyance 
of an interest in real property or the cancellation of the deed of separation, 
separation agreement, property settlement, or memorandum thereof shall 
comply with G.S. 52-10 or 52-10.1. (1959, c. 512; 1973, c. 1383; 1977, c. 375, s. 
10; 1981, c. 599, ss. 10, 11.) 

Legal Periodicals. — For article analyzing form legislation of 1982, see 5 Campbell L. Rev. 
North Carolina’s tenancy by the entirety re- 1 (1982). 

CASE NOTES 

“Free Trader”. — Characterization of a The term is derived from practice under old 
plaintiff as a “free trader” is, in effect, no more _ statutes before 1965, and is currently devoid of 
than a shorthand description of a woman’s _ legal significance. Britt v. Smith, 6 N.C. App. 
freedom to convey realty under this section. 117, 169 S.E.2d 482 (1969). 
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§ 39-13.5. Creation of tenancy by entirety in partition of 
real property. 

When either a husband or a wife owns an undivided interest in real property 
as a tenant in common with some person or persons other than his or her 
spouse and there occurs an actual partition of the property, a tenancy by the 
entirety may be created in the husband or wife who owned the undivided 
interest and his or her spouse in the manner hereinafter provided: 

(1) In a division by cross-deed or deeds, between or among the tenants in 
common provided that the intent of the tenant in common to create a 
tenancy by the entirety with his or her spouse in this exchange of 
deeds must be clearly stated in the granting clause of the deed or 
deeds to such tenant and his or her spouse, and further provided that 
the deed or deeds to such tenant in common and his or her spouse is 
signed by such tenant in common and is acknowledged before a 
certifying officer in accordance with G.S. 52-10; 

(2) In a judicial proceeding for partition. In such proceeding, both spouses 
have the right to become parties to the proceeding and to have their 
pleadings state that the intent of the tenant in common is to create a 
tenancy by the entirety with his or her spouse. The order of partition 
shall provide that the real property assigned to such tenant and his or 
her spouse shall be owned by them as tenants by the entirety. (1969, 
cuiao,s. 1; 1977, c. 375; s. 11.) 

Legal Periodicals. — For comment on re- 
sulting trusts in entireties property when the 

wife furnishes purchase money, see 17 Wake 
Forest L. Rev. 415 (1981). 

CASE NOTES 

This Section Creates Exception to Rule 
in § 39-13.3(b). — This section requires that 
in order to create a tenancy by the entirety by 
division deed, the tenant in common must 
clearly state his intention in the granting 
clause. Where this was not done, the intention 
can be supplied by G.S. 39-13.3(b). This section 
creates an exception to the rule of G.S. 39- 
13.3(b) that unless a contrary intent is shown, a 
deed to a husband and wife vests an estate in 
them as tenants by the entirety. Under this 

section it is necessary to say so in the granting 
clause in order to create a tenancy by the 
entirety by a division deed. Brown v. Brown, 59 
N.C. App. 719, 297 S.E.2d 619 (1982), cert. 
denied, 307 N.C. 696, 301 S.E.2d 388 (1983). 

Cited in Miller v. Miller, 34 N.C. App. 209, 
237 S.E.2d 552 (1977); Young v. Young, 43 N.C. 
App. 419, 259 S.E.2d 348 (1979); Lawrence v. 
Lawrence, 100 N.C. App. 1, 394 S.E.2d 267 

(1990). 

§ 39-13.6. Control of real property held in tenancy by the 
entirety. 

~ (a) A husband and wife shall have an equal right to the control, use, 
possession, rents, income, and profits of real property held by them in tenancy 
by the entirety. Neither spouse may bargain, sell, lease, mortgage, transfer, 
convey or in any manner encumber any property so held without the written 
joinder of the other spouse. This section shall not be construed to require the 
spouse’s joinder where a different provision is made under G.S. 39-13, G.S. 
39-13.3, G.S. 39-13.4, or G.S. 52-10. 

(b) A conveyance of real property, or any interest therein, to a husband and 
wife vests title in them as tenants by the entirety when the conveyance is to: 

(1) Anamed man “and wife,” or 
(2) Anamed woman “and husband,” or 
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(3) Two named persons, whether or not identified in the conveyance as 
husband and wife, if at the time of conveyance they are legally 
married; 

‘unless a contrary intention is expressed in the conveyance. 
(c) For income tax purposes, each spouse is considered to have received 

one-half (1/2) the income or loss from property owned by the couple as tenants 
by the entirety. (1981 (Reg. Sess., 1982), c. 1245, s. 1; 1983, c. 449, ss. 1, 2.) 

Legal Periodicals. — For article analyzing 
North Carolina’s tenancy by the entirety re- 
form legislation of 1982, see 5 Campbell L. Rev. 
1 (1982). 

For article discussing the doctrine of color of 
title in North Carolina, see 13 N.C. Cent. L.J. 

123 (1982). 
For survey of 1982 law relating to family law, 

see 61 N.C.L. Rev. 1155 (1983). 
For comment discussing the status of the 

presumption of purchase money resulting trust 
for wives in light of Mims v. Mims, 305 N.C. 41, 
286 S.E.2d 779 (1982), see 61 N.C.L. Rev. 576 

(1983). 

For note, “Branch Banking & Trust Co. v. 
Wright — Creditors’ Rights to Entireties Prop- 
erty Awarded to Nondebtor Spouse Upon Di- 
vorce,” see 64 N.C.L. Rev. 1471 (1986). 

For note on the retroactive application of G.S. 
39-13.6 under a vested rights analysis, see 65 
N.C.L. Rev. 1195 (1987). 

For note, “McLean v. McLean: North Caro- 
lina Adopts the Gift Presumption in Equitable 
Distribution,” see 68 N.C. L. Rev. 1269 (1990). 

For article, “A Spouse’s Right to Control As- 
sets During Marriage: Is North Carolina Living 
in the Middle Ages?”, see 18 Campbell L. Rev. 
203 (1996). 

CASE NOTES 

This section is reflective of changed cir- 
cumstances in economic relationship and re- 
sponsibilities among married persons and ex- 
presses a public policy of this State that their 
rights in property should be equalized. Perry v. 
Perry, 80 N.C. App. 169, 341 S.E.2d 53 (1986), 
appeal dismissed, 320 N.C. 170, 357 S.E.2d 925 
(1987). 
Rights of Judgment Creditor Upon Dis- 

solution of Marriage or Death. — A judg- 
ment creditor with a claim against one spouse 
may not have a lien against the entirety prop- 
erty, but the judgment creditor does have rights 
with respect to the property upon dissolution of 
the marriage or upon the death of the judgment 
debtor’s spouse. In re Ulmer, 211 Bankr. 523 
(Bankr. E.D.N.C. 1997). 

This section expressly changes the com- 
mon-law incidents of tenancy by the en- 
tirety for all real property acquired on and 
after January 1, 1983. Boyce v. Boyce, 60 N.C. 
App. 685, 299 S.E.2d 805, cert. denied, 308 N.C. 
190, 302 S.E.2d 242 (1983). 
Applicability to tenancies by the entire- 

ties which existed prior to January 1, 
1983. — Provisions of subsection (a) of this 
section should generally be construed to apply 
to tenancies by the entirety which preexisted 
the effective date of the statute (January 1, 
1983) and such application is not, in and of 
itself, unconstitutional. Perry v. Perry, 80 N.C. 
App. 169, 341 S.E.2d 53 (1986), appeal dis- 
missed, 320 N.C. 170, 357 S.E.2d 925 (1987). 

The General Assembly has clearly mani- 
fested its intention that this section, including 
the “equal right to control” provision of subsec- 

tion (a), apply to estates by the entirety created 
before January 1, 1983. Perry v. Perry, 80 N.C. 
App. 169, 341 S.E.2d 53 (1986), appeal dis- 
missed, 320 N.C. 170, 357 S.E.2d 925 (1987). 
A tenant in common has a right to de- 

mand an accounting from a co-tenant; fur- 
thermore, plaintiff’s action for an accounting 
was still ripe because the statute of limitations 
did not begin running until her demand for an 
accounting was refused. Beam v. Beam, 92 N.C. 
App. 509, 374 S.E.2d 636 (1988), rev’d on other 
grounds, 325 N.C. 428, 383 S.E.2d 656 (1989). 
Affirmative Defense. — Where neither the 

defendants’ original nor amended answer in- 
cluded an affirmative defense, the defense was 
waived even though the lease for land held by a 
husband and wife was not signed by the wife. 
Purchase Nursery, Inc. v. Edgerton, 153 N.C. 
App. 156, 568 S.E.2d 904, 2002 N.C. App. 
LEXIS 1078 (2002). 
The claim of a vested property right may 

not rest upon state enforcement of com- 

mon law which is unconstitutionally dis- 
criminatory. Thus, to the extent that defen- 
dant husband’s claims to the exclusive right of 
control and income of pre-1983 estates by the 
entirety were based solely upon the common- 
law incidents of the tenancy, they would fail, as 
the right recognized by the common law could 
not be said to be a “vested property right.” 
Perry v. Perry, 80 N.C. App. 169, 341 S.E.2d 53 
(1986), appeal dismissed, 320 N.C. 170, 357 
S.E.2d 925 (1987). 
Burden of Proving Vested Rights. — 

There may be circumstances under which a 
husband’s rights to income and control of pre- 
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1983 tenancy by the entirety property, to the 
exclusion of his wife, may be classified as “vest- 
ed rights” for reasons other than the common- 
law incidents of that estate. In such cases, the 
burden will be upon the husband to demon- 
strate facts showing why his rights are “vested 
rights” such that application of the “equal con- 
trol” provisions of subsection (a) of this section 
to the estate would violate due process. Perry v. 
Perry, 80 N.C. App. 169, 341 S.E.2d 53 (1986), 
appeal dismissed, 320 N.C. 170, 357 S.E.2d 925 
(1987). 
Once the parties were divorced, they no 

longer held the property as tenants by the 
entirety but as tenants in common. Smith v. 
Smith, 249 N.C. 669, 107 S.E.2d 530 (1959); 
Beam v. Beam, 92 N.C. App. 509, 374 S.E.2d 
636 (1988), rev’d on other grounds, 325 N.C. 
428, 383 S.E.2d 656 (1989). 
Attribution of Income for Child Support 

Purposes. — Although under the Child Sup- 
port Guidelines income from rental property is 

ART. 3A. UNIFORM FRAUDULENT TRANSFER ACT §39-23 

included in the calculation of a parent’s gross 
income, because father and his wife owned 
property in tenancy by the entirety, he was 
considered to have received only one-half of the 
income, or $487.50 per month; it was therefore 
error for the trial court to attribute the full 
amount of rental income from the property to 
father. Kennedy v. Kennedy, 107 N.C. App. 695, 
421 S.E.2d 795 (1992). 

Property Not Available to Satisfy Debts 
Held Solely by One Tenant. — Debtor’s ex- 
emptions were properly claimed as property 
held as tenants by the entirety and the prop- 
erty was not available to the trustee to satisfy 
general unsecured debt that was held solely in 
the name of debtor. In re Knapp, 285 Bankr. 
176, 2002 Bankr. LEXIS 1407 (Bankr. 
M.D.N.C. 2002). 

Cited in Dobbins v. Paul, 71 N.C. App. 113, 
321 S.E.2d 537 (1984); Lawrence vy. Lawrence, 
100 N.C. App. 1, 394 S.E.2d 267 (1990). 

§ 39-14: Repealed by Session Laws 1943, c. 543. 

ARTICLE 3. 

Fraudulent Conveyances. 

§§ 39-15 through 39-23: Repealed by Session Laws 1997-291, s. 1. 

ARTICLE 3A. 

Uniform Fraudulent Transfer Act. 

Editor’s Note. — Permission to include the 
Official Comments was granted by the National 
Conference of Commissioners on Uniform State 
Laws and The American Law Institute. It is 

believed that the Official Comments will prove 
of value to the practitioner in understanding 
and applying the text of this Chapter. 

NORTH CAROLINA INTRODUCTORY COMMENT 

Prior to enactment of the Uniform Fraudu- 
lent Transfer Act (the “UFTA”), the statutory 
law of fraudulent conveyances in North Caro- 
lina was governed principally by former N.C. 
Gen. Stat. § 39-15, which in turn was a sub- 
stantial reenactment of the Statute of 13 Eliz- 
abeth (1570). See Bank of New Hanover v. 
Adrian, 116 N.C. 537, 21 S.E. 792 (1895). As a 
reenactment of Elizabethan law, the statute 
was written in archaic language and was diffi- 
cult to interpret. 

In 1914 the North Carolina Supreme Court 
clarified fraudulent conveyance law in Aman v. 
Walker, 165 N.C. 224, 815 S.E. 162 (1914), by 

articulating five distinct rules governing recov- 
ery under former N.C. Gen. Stat. § 39-15. Most 

published decisions after that date used Aman 
v. Walker as their point of reference in deciding 
fraudulent conveyance issues under North 
Carolina law. Prior to enactment of the UFTA, 
however, fraudulent conveyance law in North 
Carolina was developed by a series of ad hoc 
appellate decisions that are not altogether uni- 
form or consistent. 

The UFTA was drafted by the National Con- 
ference of Commissioners on Uniform State 
Laws (the “NCCUSL”) and approved by that 
organization in 1984. It subsequently was ap- 
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proved by the American Bar Association in 
1985. It is the modern successor to the Uniform 
Fraudulent Conveyance Act, which was pro- 
mulgated by the NCCUSL in 1918. Among 
other changes from the old act, the UFTA was 
broadened to make clear that it reaches trans- 
fers of personal as well as real property. The 
UFTA further is intended to function more 
congruently with the Uniform Commercial 
Code (codified as Chapter 25 of the North 
Carolina General Statutes) and the United 
States Bankruptcy Code (Title 11, U.S. Code). 

While there are a number of differences be- 
tween the UFTA and the old Uniform Fraudu- 
lent Conveyance Act, there are a number of 
close parallels, and interpretations of the Uni- 
form Fraudulent Conveyance Act can be useful 
in understanding the intent of the various 
provisions of the UFTA. A 1972 note by E. 
Cader Howard that appeared in the North 
Carolina Law Review comparing the Uniform 
Fraudulent Conveyance Act with North Caro- 
lina law therefore is of special relevance in 
considering the changes effected by enactment 
of the UFTA in North Carolina. Note, “The Law 
of Fraudulent Conveyances in North Carolina: 
An Analysis and Comparison With the Uniform 
Fraudulent Conveyances Act,” 50 N.C. L. Rev. 
872 (1972). 

Legal Periodicals. — For 1997 legislative 
survey, see 20 Campbell L. Rev. 433. 

§ 39-23.1. Definitions. 

As used in this Article: 
(1) “Affiliate” means: 

CH. 39. CONVEYANCES §39-23.1 

For purposes of the North Carolina com- 
ments that follow, the rules articulated by 
Aman v. Walker are identified as the respective 
“principles”; and the note by E. Cader Howard 
is cited as “Howard,” with appropriate page 
references to the North Carolina Law Review 
Scope of Repeal. S.L. 1997-291 repealed 

former fraudulent conveyance law in Article 3 
of Chapter 39 of the General Statutes. 

The insurance law contains its own provi- 
sions concerning fraudulent transfers by insur- 
ance companies within one year prior to insol- 
vency. See N.C. Gen. Stat. § 58-30-140. This 
statute, based on the comparable provision in 
bankruptcy law (11 U.S.C. § 548), comple- — 
ments general fraudulent conveyance law and 
concerns itself solely with transfers made 
within one year prior to the filing of a petition 
for liquidation or rehabilitation of an insurance 
company. N.C. Gen. Stat. § 58-30-140 is not 
affected by the enactment of the UFTA. 

Other references to fraudulent conveyances 
or transfers are found in Rule 18(b) of the Rules 
of Civil Procedure; in N.C. Gen. Stat. § 25-2- 
402(b) and 25-2A-308(2) (sales and leases un- 
der the UCC); and in N.C. Gen. Stat. § 105-242 

(dealing with the time within which judgments 
for taxes are enforceable). None of these stat- 
utes is affected by the enactment of the UFTA. 

a. A person who directly or indirectly owns, controls, or holds with 
power to vote, twenty percent (20%) or more of the outstanding 
voting securities of the debtor, other than a person who holds the 
securities, 
1. As a fiduciary or agent without sole discretionary power to 

vote the securities; or 
2. Solely to secure a debt, if the person has not exercised the 

power to vote; 
b. A corporation twenty percent (20%) or more of whose outstanding 

voting securities are directly or indirectly owned, controlled, or 
held with power to vote, by the debtor or a person who directly or 
indirectly owns, controls, or holds, with power to vote, twenty 
percent (20%) or more of the outstanding voting securities of the 
debtor, other than a person who holds the securities, 
1. As a fiduciary or agent without sole power to vote the securi- 

ties; or 
2. Solely to secure a debt, if the person has not in fact exercised 

the power to vote; 
c. Aperson whose business is operated by the debtor under a lease or 

other agreement, or a person substantially all of whose assets are 
controlled by the debtor; or 
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d. Aperson who operates the debtor’s business under a lease or other 
agreement or controls substantially all of the debtor’s assets. 

(2) “Asset” means property of a debtor, but the term does not include: 
a. Property to the extent it is encumbered by a valid lien; 
b. Bie ac to the extent it is generally exempt under nonbankruptcy 

aw; or 
c. An interest in property held in tenancy by the entireties to the 

extent it is not subject to process by a creditor holding a claim 
against only one tenant. 

(3) “Claim” means a right to payment, whether or not the right is reduced 
to judgment, liquidated, unliquidated, fixed, contingent, matured, 
Reto disputed, undisputed, legal, equitable, secured, or unse- 
cure 

(4) “Creditor” means a person who has a claim. 
(5) “Debt” means liability on a claim. 
(6) “Debtor” means a person who is liable on a claim. 
(7) “Insider” includes: 

a. If the debtor is an individual, 
1. A relative of the debtor or of a general partner of the debtor; 
2. A partnership in which the debtor is a general partner; 
3. A general partner in a partnership in which the debtor is a 

general partner; or 
4. Acorporation of which the debtor is a director, officer, or person 

in control; 
b. If the debtor is a corporation, 

. A director of the debtor; 

. An officer of the debtor; 

. A person in control of the debtor; 

. A partnership in which the debtor is a general partner; 

. A general partner in a partnership in which the debtor is a 
general partner; or 

A relative of a general partner, director, officer, or person in 
control of the debtor; 

c. If the debtor is a partnership, 
1. A general partner in the debtor; 
2. A relative of a general partner in, a general partner of, or a 

person in control of the debtor; 
3. Another partnership in which the debtor is a general partner; 
4, A general partner in a partnership in which the debtor is a 

general partner; or 
5. A person in control of the debtor; 

d. An affiliate, or an insider of an affiliate as if the affiliate were the 
debtor; and 

e. A managing agent of the debtor. 
(8) “Lien” means a charge against or an interest in property to secure 

payment of a debt or performance of an obligation and includes a 
security interest created by agreement, a judicial lien obtained by 
legal or equitable process or proceedings, a common-law lien, or a 
statutory lien. 

(9) “Person” means an individual, partnership, corporation, association, 
organization, government or governmental subdivision or agency, 
business trust, estate, trust, or any other legal or commercial entity. 

(10) “Property” means anything that may be the subject of ownership. 
(11) “Relative” means an individual related by consanguinity within the 

third degree as determined in accordance with G.S. 104A-1, a spouse, 
or an individual related to a spouse within the third degree as so 

OD oR WDE 
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determined, and includes an individual in an adoptive relationship 
within the third degree. 

(12) “Transfer” means every mode, direct or indirect, absolute or condi- 

tional, voluntary or involuntary, of disposing of or parting with an 

asset or an interest in an asset and includes payment of money, 
release, lease, and creation of a lien or other encumbrance. 

(13) “Valid lien” means a lien that is effective against the holder of a 

judicial lien subsequently obtained by legal or equitable process or 
proceedings. (1997-291, s. 2.) 

OFFICIAL COMMENT 

(1) The definition of “affiliate” is derived from 
§ 101(2) of the Bankruptcy Code. 

(2) The definition of “asset” is substantially to 
the same effect as the definition of “assets” in § 

1 of the Uniform Fraudulent Conveyance Act. 
The definition in this Act, unlike that in the 
earlier Act, does not, however require a deter- 
mination that the property is liable for the 
debts of the debtor. Thus, an unliquidated 
claim for damages resulting from personal in- 
jury or a contingent claim of a surety for reim- 
bursement, contribution, or subrogation may 
be counted as an asset for the purpose of 
determining whether the holder of the claim is 
solvent as a debtor under § 2 of this Act, 
although applicable law may not allow such an 
asset to be levied on and sold by a creditor. Cf. 
Manufacturers & Traders Trust Co. v. Goldman 
(In re Ollag Construction Equipment Corp.), 
578 F.2d 904, 907-09 (2d Cir. 1978). 
Subparagraphs (i), (ii), and (iii) provide clar- 

ification by excluding from the term not only 
generally exempt property but also an interest 
in a tenancy by the entirety in many states and 
an interest that is generally beyond reach by 
unsecured creditors because subject to a valid 
lien. This Act, like its predecessor and the 
Statute of 13 Elizabeth, declares rights and 
provides remedies for unsecured creditors 
against transfers that impede them in the col- 
lection of their claims. The laws protecting 
valid liens against impairment by levying cred- 
itors, exemption statutes, and the rules re- 
stricting levyability of interest in entireties 
property are limitations on the rights and rem- 
edies of unsecured creditors, and it is therefore 
appropriate to exclude property interests that 
are beyond the reach of unsecured creditors 
from the definition of “asset” for the purposes of 
this Act. 
A creditor of a joint tenant or tenant in 

common may ordinarily collect a judgment by 
process against the tenant’s interest, and in 
some states a creditor of a tenant by the en- 
tirety may likewise collect a judgment by pro- 
cess against the tenant’s interest. See 2 Amer- 
ican Law of Property 10, 22, 28-32 (1952); 
Craig, An Analysis of Estates by the Entirety in 
Bankruptcy, 48 Am.Bankr.L.J. 255, 258-59 

(1974). The levyable interest of such a tenant is 
included as an asset under this Act. 

The definition of “assets” in the Uniform 
Fraudulent Conveyance Act excluded property 
that is exempt from liability for debts. The 
definition did not, however, exclude all property 
that cannot be reached by a creditor through 
judicial proceedings to collect a debt. Thus, it 
included the interest of a tenant by the entirety 
although in nearly half the states such an 
interest cannot be subjected to liability for a 
debt unless it is an obligation owed jointly by 
the debtor with his or her cotenant by the 
entirety. See 2 American Law of Property 29 
(1952); Craig, An Analysis of Estates by the 
Entirety in Bankruptcy, 48 Am.Bankr.L.J. 255, 
258 (1974). The definition in this Act requires 
exclusion of interests in property held by ten- 
ants by the entirety that are not subject to 
collection process by a creditor without a right 
to proceed against both tenants by the entirety 
as joint debtors. 

The reference to “generally exempt” property 
in § 1(2)(ii) recognizes that all exemptions are 
subject to exceptions. Creditors having special 
rights against generally exempt property typi- 
cally include claimants for alimony, taxes, 
wages, the purchase price of the property, and 
labor or materials that improve the property. 
See Uniform Exemptions Act § 10 and the 

accompanying Comment. The fact that a par- 
ticular creditor may reach generally exempt 
property by resorting to judicial process does 
not warrant its inclusion as an asset in deter- 
mining whether the debtor is insolvent. 

Since this Act is not an exclusive law on the 
subject of voidable transfers and obligations 
(see Comment (8) to § 4 infra), it does not 

preclude the holder of a claim that may be 
collected by process against property generally 
exempt as to other creditors from obtaining 
relief from a transfer of such property that 
hinders, delays, or defrauds the holder of such a 
claim. Likewise the holder of an unsecured 
claim enforceable against tenants by the en- 
tirety is not precluded by the Act from pursuing 
a remedy against a transfer of property held by 
the entirety that hinders, delays, or defrauds 
the holder of such a claim. 
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Nonbankruptcy law is the law of a state or 
federal law that is not part of the Bankruptcy 
Code, Title 11 of the United States Code. The 
definition of an “asset” thus does not include 
property that would be subject to administra- 
tion for the benefit of creditors under the Bank- 
ruptcy Code unless it is subject under other 
applicable law, state or federal, to process for 
the collection of a creditor’s claim against a 
single debtor. 

(3) The definition of “claim” is derived from § 
101(4) of the Bankruptcy Code. Since the pur- 
pose of this Act is primarily to protect unse- 
cured creditors against transfers and obliga- 
tions injurious to their rights, the words “claim” 
and “debt” as used in the Act generally have 
reference to an unsecured claim and debt. As 
the context may indicate, however, usage of the 
terms is not so restricted. See, e.g.§§ 1(1)(i)(B) 
and 1(8). 

(4) The definition of “creditor” in combination 
with the definition of “claim” has substantially 
the same effect as the definition of “creditor” 
under § 1 of the Uniform Fraudulent Convey- 
ance Act. As under that Act, the holder of an 
unliquidated tort claim or a contingent claim 
may be a creditor protected by this Act. 

(5) The definition of “debt” is derived from 
§ 101(11) of the Bankruptcy Code. 

(6) The definition of “debtor” is new. 
(7) The definition of “insider” is derived from 

§ 101(28) of the Bankruptcy Code. The defini- 

tion has been restricted in clauses (i)(C), (ii)(E), 
and (iii)(D) to make clear that a partner is not 
an insider of an individual, corporation, or 
partnership if any of these latter three persons 
is only a limited partner. The definition of 
“insider” in the Bankruptcy Code does not pur- 
port to make a limited partner an insider of the 
partners or of the partnership with which the 
limited partner is associated, but it is suscepti- 
ble of a contrary interpretation and one which 
would extend unduly the scope of the defined 
relationship when the limited partner is not a 
person in control of the partnership. The defi- 
nition of “insider” in this Act also differs from 
the definition in the Bankruptcy Code in omit- 
ting the reference in 11 U.S.C. § 101(28)(D) to 
an elected official or relative of such an official 
as an insider of a municipality. As in the Bank- 
ruptcy Code (see 11 U.S.C. § 102(3)), the word 
“includes” is not limiting, however. Thus, a 
court may find a person living with an individ- 
ual for an extended time in the same household 
or as a permanent companion to have the kind 
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of close relationship intended to be covered by 
the term “insider.” Likewise, a trust may be 
found to be an insider of a beneficiary. 

(8) The definition of “lien” is derived from 
paragraphs (30), (31), (48), and (45) of § 101 of 
the Bankruptcy Code, which define “judicial 
lien,” “lien,” “security interest,” and “statutory 
lien” respectively. 

(9) The definition of “person” is adapted from 
paragraphs (28) and (30) of § 1-201 of the 
Uniform Commercial Code, defining “organiza- 
tion” and “person” respectively. 

(10) The definition of “property” is derived 
from § 1-201(33) of the Uniform Probate Code. 
Property includes both real and personal prop- 
erty, whether tangible or intangible, and any 
interest in property, whether legal or equitable. 

(11) The definition of “relative” is derived 
from § 101(37) of the Bankruptcy Code but is 
explicit in its references to the spouse of a 
debtor in view of uncertainty as to whether the 
common law determines degrees of relationship 
by affinity. 

(12) The definition of “transfer” is derived 
principally from § 101(48) of the Bankruptcy 
Code. 

(13) The definition of “conveyance” in § 1 of 

the Uniform Fraudulent Conveyance Act was 
similarly comprehensive, and the references in 
this Act to “payment of money, release, lease, 
and the creation of a lien or incumbrance” are 
derived from the Uniform Fraudulent Convey- 
ance Act. While the definition in the Uniform 
Fraudulent Conveyance Act did not explicitly 
refer to an involuntary transfer, the decisions 
under that Act were generally consistent with 
an interpretation that covered such a transfer. 
See, e.g., Hearn 45 St. Corp. v. Jano, 283 N.Y. 
139, 27 N.E.2d 814, 128 A.L.R. 1285 (1940) 
(execution and foreclosure sales); Lefkowitz v. 
Finkelstein Trading Corp., 14 F.Supp. 898, 899 
(S.D.N.Y. 1936) (execution sale); Langan v. 
First Trust & Deposit Co., 277 App.Div. 1090, 
101 N.Y.S.2d 36 (4th Dept. 1950), aff’d, 302 
N.Y. 932, 100 N.E.2d 189 (1951) (mortgage 
foreclosure); Catabene v. Wallner, 16 N.J.Super. 
597, 602, 85 A.2d 300, 302 (1951) (mortgage 
foreclosure). The definition of “valid lien” is 
new. A valid lien includes an equitable lien that 
may not be defeated by a judicial lien creditor. 
See, e.g., Pearlman v. Reliance Insurance Co., 
371 U.S. 132, 136 (1962) (upholding a surety’s 
equitable lien in respect to a fund owing a 
bankrupt contractor). 

NORTH CAROLINA COMMENT 

The definitions of “affiliate,” “insider” and 
“relative” in subdivisions (1), (7) and (11) relate 
to liability for transfers to insiders described in 
N.C. Gen. Stat. § 39-23.5(b). This subsection 

had no counterpart under prior North Carolina 
law and, accordingly, these definitions have no 
prior North Carolina equivalent insofar as 
fraudulent conveyance law is concerned. 
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The definition of “asset” in subdivision (2) 
excludes property to the extent it is encum- 
bered by a lien, is generally exempt from the 
claims of creditors or is held as entireties prop- 
erty. The intent of this definition is that only 
those transfers that adversely affect unsecured 
creditors can occasion liability. This is consis- 
tent with prior North Carolina law, which dis- 
regarded transfers of assets that were entire- 
ties property, L & M Gas Co. v. Leggett, 273 
N.C. 547, 553, 161 S.E.2d 23, 27-28 (1968), or 
were subject to a resulting trust, Kelly Spring- 
field Tire Co. v. Lester, 190 N.C. 411, 415, 130 
S.E. 45, 47 (1925). 

The definition of “claim” in subdivision (3) is 
broad and includes potential liability on contin- 
gent claims. This seems consistent with prior 
North Carolina law: N.C. Gen. Stat. § 1A-1, 
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Rule 18(b), allows a claim for fraudulent con- 
veyance to be joined with a claim to establish 
the indebtedness that provides the foundation 
for the fraudulent conveyance claim. Subdivi- 
sions (4), (5) and (6) (providing definitions of 
“creditor,” “debt” and “debtor”) are based on the 
definition of “claim.” 

The definition of “transfer” in subdivision 
(12) is broad; this breadth appears to be consis- 
tent with prior North Carolina law. See 
Howard, 50 N.C. L. Rev. at 876-77 (1972). 

The remaining definitions (of “lien,” “valid 
lien,” “person” and “property” in subdivisions 
(8), (13), (9) and (10)) appear to be straightfor- 
ward. Prior North Carolina fraudulent convey- 
ance law does not appear to have concerned 
itself with defining or explaining these terms. 

CASE NOTES 

Editor’s Note. — The cases cited below were 
decided under former G.S. 39-15 through 39-23. 

I. General Consideration. 
II. What Conveyances Fraudulent. 

A. In General. 
B. Intent. 

C. Badges of Fraud. 
III. Rights and Liabilities of Parties and Purchasers. 
IV. Rights and Remedies of Creditors. 
V. Pleading and Practice. 

VI. Marriage Settlements. 

I. GENERAL CONSIDERATION. 

A prior similar provision is a substantial 
reenactment of the statute 13 Eliz., c. 5, s. 
2. Bank of New Hanover v. Adrian, 116 N.C. 
537, 21 S.E. 792 (1895). 

Prior to enactment of a prior similar 
provision it was necessary to invoke the aid of 
a court of equity to have a deed declared void 
for fraud, and where, under a statutory provi- 
sion, deeds were pronounced void as against 
creditors in order to secure a formal declaration 
of their invalidity, the moving party must have 
asked for relief that would have been formerly 
administered solely in a court of equity. Far- 
thing v. Carrington, 116 N.C. 315, 22 S.E. 9 
(1895). 

At an early period in the judicial history of 
this State, it was held that courts of law might 
hear evidence and pass even incidentally upon 
the question whether a deed was fraudulent 
under 13 Eliz. Logan v. Simmons, 18 N.C. 13 
(1834); Lee v. Flannagan, 29 N.C. 471 (1847); 
Hardy & Bro. v. Skinner, 31 N.C. 191 (1848); 
Helms v. Green, 105 N.C. 251, 11 S.E. 470 
(1890). 
The statute of 13 Eliz., is declaratory of 

the common law so far as regards existing 

creditors; in this sense the statute is sometimes 

spoken of as being in affirmance of the common 
law. The remedy given to subsequent creditors 
rests entirely upon the enactment of the stat- 
ute. Long v. Wright, 48 N.C. 290 (1856). 
The case of Aman v. Walker, 165 N.C. 224, 

81 S.E. 162 (1914), is the cornerstone of the 
North Carolina fraudulent conveyance 
law. Chrysler Credit Corp. v. Burton, 599 F. 
Supp. 13813 (M.D.N.C. 1984). 

Section Applies to State. — The statute 
dealing with fraudulent conveyances applies to 
the State as well as to individuals, and the 
State cannot rely on its prerogative. Hoke v. 
Henderson, 14 N.C. 12 (1831). 

It applies to voluntary conveyances of 
personalty, as well as realty, as against cred- 
itors. Garrison v. Brice, 48 N.C. 85 (1855). 

It Prevents Passing of Any Estate. — A 
prior similar provision made fraudulent con- 
veyances absolutely void, and in that way pre- 
vented the passing of any estate whatever, as 
against creditors of the grantor. Flynn v. Will- 
iams, 29 N.C. 32 (1846). 

It Applies Only to Conveyances Made by 
Debtor. — The section operating, as it does, to 
wholly avoid the conveyances coming within its 
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purview, it can be applied only to conveyances 
made by the debtor himself. Gowing v. Rich, 23 
N.C. 553 (1841); United States v. Haddock, 144 
F. Supp. 720 (E.D.N.C. 1956); Havee v. Belk, 
775 F.2d 1209 (4th Cir. 1985). 
Mortgagor Considered Owner. — In ex- 

pounding the statute against fraudulent con- 
veyances, the mortgagor is considered the 
owner of the estate, and the mortgagee but an 
encumbrancer. Wall v. White, 14 N.C. 105 

(1831). ' 
For discussion of what constituted valu- 

able consideration under prior similar provi- 
sions, see North Carolina Nat’] Bank v. Evans, 
296 N.C. 374, 250 S.E.2d 231 (1979); Smith- 
Douglass v. Kornegay, 70 N.C. App. 264, 318 
S.E.2d 895 (1984). 
Deed of Gift Insufficient Consideration. 

— Where plaintiffs received their property by 
deed of gift, the transfer was for insufficient 
consideration. Thus, the government need only 
show that the taxpayers were insolvent in order 
to void the conveyance, and thereby maintain a 
hen upon plaintiffs’ property. Ross v. United 
States, 861 F. Supp. 406 (E.D.N.C. 1994). 
Notice of Claim Sufficient. — Where 

plaintiff alleged and presented evidence of a 
claim under former G.S. 39-17 instead of 
former G.S. 39-15, under the notice pleading 
requirements of G.S. 1A-1, Rule 8(a), his com- 
plaint adequately stated a claim under former 
G.S. 39-15 because it gave sufficient notice of 
the claim to enable the defendants to answer 
and prepare for trial; the complaint was suffi- 
cient to put defendants on notice, and the 
plaintiff was not held to the more stringent 
requirements found under G.S. 39-17. Lewis v. 
Blackman, 116 N.C. App. 414, 448 S.E.2d 133 
(1994). 
Question for Jury. — Whether a convey- 

ance, whatever its form, was in substance and 
fact a conveyance by the debtor-bankrupt, or by 
another such as a pledgee, is a jury question. 
Havee v. Belk, 775 F.2d 1209 (4th Cir. 1985). 
Summary judgment is generally inap- 

propriate in an action for fraud because the 
existence of fraud necessarily involves a ques- 
tion concerning the existence of fraudulent in- 
tent, and the intent of a party is a state of mind 
generally within the exclusive knowledge of the 
party and that state of mind must, by necessity, 
be proved by circumstantial evidence. Lewis v. 
Blackman, 116 N.C. App. 414, 448 S.E.2d 133 
(1994). 
The statute 27 Elizabeth, from which 

former § 39-16 is derived, enacts that con- 
veyances of land, made with intent to defraud 
purchasers, shall only, as against purchasers 
for good consideration, be void. Under the act it 
was, of course, held that notice of the fraudu- 
lent deed did not impeach the title of the 
purchaser, because the bad faith of the deed 
vitiated it, and, with notice of the deed, the 
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purchaser had also notice of the fraud. The 
legislature thought proper in 1840 to alter this, 
and to declare that no person shall be deemed a 
purchaser unless he purchased the land for the 
full value thereof, without notice, at the time of 
his purchase, of the conveyance by him alleged 
to be fraudulent. Hiatt v. Wade, 30 N.C. 340 
(1848). See also dissenting opinion in Bank of 
New Hanover v. Adrian, 116 N.C. 537, 21 S.E. 
792 (1895). 

Section Construed with Registration 
Act. — A prior similar provision and the Reg- 
istration Act (G.S. 47-17 to 47-20) were both 
intended to prevent fraud, and must be con- 
strued together with that view. Austin v. 
Staten, 126 N.C. 783, 36 S.E. 338 (1900). 

First Bona Fide Purchaser from Vendor 
or Vendee Protected. — The statute of 27 
Elizabeth being intended for the benefit of 
purchasers, the first bona fide purchaser, 

whether from the fraudulent vendor or vendee, 
is within its operation. Hoke v. Henderson, 14 
N.C. 12 (1831). 
Equity Will Not Deprive of Legal Advan- 

tage. — No one has claims to the consideration 
of a court of equity superior to those of a 
purchaser without notice; and there is no case 
in which the court has interfered to deprive 
such a purchaser of a legal advantage. Crump v. 
Black, 41 N.C. 321 (1849). 
“Purchaser” Defined. — The term “pur- 

chaser” was not used in a prior similar provi- 
sion in its technical sense for one who comes to 
an estate by his own act. It was to be received in 
its popular meaning as denoting one who buys 
for money and buys fairly and of course at a fair 
price. Fullenwider v. Roberts, 20 N.C. 420 
(1839). 
Good faith and a fair price are requisite 

to constitute a good purchase. Fullenwider v. 
Roberts, 20 N.C. 420 (1839). 
What Is Full Value. — The second pur- 

chaser must now, as before the Act of 1885, still 
be a bona fide purchaser, and for full value. We 
do not mean to say that he should have paid 
every dollar the land was worth, but he should 
have paid a reasonably fair price, such as would 
indicate fair dealing and not be suggestive of 
fraud. Austin v. Staten, 126 N.C. 783, 36 S.E. 
338 (1900). 
Purchase for “a Petty Sum”. — When the 

consideration is pecuniary, a “petty” sum as 
compared to the value of the land would not 
help a second over the head of a first convey- 
ance. Fullenwider v. Roberts, 20 N.C. 420 

(1839). 
One-Half or Two-Thirds Value. — Under a 

prior similar provision a man could not be held 
to be a purchaser for a valuable consideration 
who gives for the land not more than one half or 
two thirds of the value. Harris  v. 
DeGraffenreid, 33 N.C. 89 (1850). 
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A mortgage to secure a present loan 
constitutes the mortgagee a purchaser for value 
within the meaning of the section. Fowle v. 
McLean, 168 N.C. 537, 84 S.E. 852 (1915). 
Mortgage to Secure Past Indebtedness. 

— And the same principle obtains in reference 
to mortgages and deeds of trust to secure a past 
indebtedness, except as to an estate or interest 
existent in the property conveyed. Potts v. 
Blackwell, 57 N.C. 58 (1858); Brem v. Lockhart, 
93 N.C. 191 (1885); Fowle v. McLean, 168 N.C. 
537, 84 S.E. 852 (1915). 
A deed in trust to sell property and pay 

certain creditors is supported by a valuable 
consideration, and is valid against a prior deed 
of gift as being a subsequent sale to a purchaser 
for a valuable consideration under this section. 
Ward v. Wooten, 75 N.C. 413 (1876). 
Assignee of Fraudulent Vendee. — An 

assignee for the benefit of creditors of a fraud- 
ulent vendee, incurring no new liability on the 
faith of his title, is not protected. Wallace v. 
Cohen, 111 N.C. 108, 15 S.E. 892 (1892). 

Assignee of a fraudulent vendee takes title 
subject to any equity, or other right, that at- 
taches to the property in the hands of the 
debtor. Carpenter v. Duke, 144 N.C. 291, 56 
S.E. 938 (1907). 
Possession by Third Person Legal No- 

tice. — Where one purchases land which he 
knows to be in the possession of a person other 
than the vendor, he is affected with legal notice 
and must inquire into the title of the possessor. 
Bost v. Setzer, 87 N.C. 187 (1882). 

It is clear that the possession here spoken of 
is not a possession continued by the fraudulent 
donor, but is that of the donee himself or his 
tenant, taken under the conveyance, and that 
such possession of the donee or for him 
amounts to notice in respect only to those tracts 
or parcels to which that possession extends, 
and cannot affect a person who buys a parcel 
which is not, at the time of his purchase, in the 
possession of the fraudulent donee. Wade v. 
Hiatt, 32 N.C. 302 (1849). 
Burden of Proof. — Where both parties 

claim by deed from a common grantor, the deed 
of the plaintiff being the younger, but regis- 
tered first, the plaintiff makes out a prima facie 
case, and the burden of proof is shifted upon the 
defendant to attack the bona fides of the plain- 
tiff’s deed, and to defeat it, if he can, by estab- 
lishing fraud. Austin v. Staten, 126 N.C. 783, 36 
S.E. 338 (1900). 

Section Applies Only to Gifts Inter 
Vivos. — A prior similar provision makes a 
qualification in the maxim “A man must to just 
before he is generous” in cases where the donor, 
at the time of the gift retained property, fully 
sufficient and available for the satisfaction of 
all of his then creditors. But this modification is 
confined to gifts inter vivos. In respect to lega- 
cies, or gifts by will, there has been no modifi- 
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cation of the maxim; on the contrary, the legis- 
lation upon the subject tends to enforce a strict 
adherence to it, and the assent of an executor to 
a legacy, before he has paid all of the debts of 
the testator, is void as to creditors. Pullen v. 
Hutchins, 67 N.C. 428 (1872). 
When Conveyance May Be Set Aside as 

Fraudulent. — Before a conveyance may be 
set aside as fraudulent, the finder of fact must 
find that the conveyance was voluntary, that 
the conveyance was made without fair and 
reasonable consideration and that the convey- 
ance was either made with the intent to de- 
fraud creditors or made so that at the time of 
the conveyance the transferor did not retain 
sufficient property to satisfy his then existing 
debts. Valdese Gen. Hosp. v. Burns, 79 N.C. 
App. 163, 339 S.E.2d 23 (1986). 
Voluntariness of Conveyance. — A con- 

veyance is voluntary when it is not for value, 
i.e., when the purchaser does not pay a reason- 
ably fair price such as would indicate unfair 
dealing and be suggestive of fraud. Nytco Leas- 
ing, Inc. v. Southeastern Motels, Inc., 40 N.C. 
App. 120, 252 S.E.2d 826 (1979). 
When Voluntary Deed Void Per Se. — A 

voluntary deed of land or other property made 
to a son by a father unable to pay his debts is 
void per se as to creditors; indeed, such a deed 
to any person is void, and such a deed appear- 
ing, the court declares it void in law. McCanless 
v. Flinchum, 89 N.C. 373 (1883). 

It is a well-settled rule of law in this State 
that no voluntary deed can be upheld as 
against creditors, when the bargainor is unable 
to pay his debts at the time of the execution of 
the deed. McCanless v. Flinchum, 89 N.C. 373 
(1883). 
Protection for All Creditors. — One need 

not be a judgment creditor to be entitled to the 
protection of this section. Nytco Leasing, Inc. v. 
Southeastern Motels, Inc., 40 N.C. App. 120, 
252 S.E.2d 826 (1979). 
Rights of Prior and Subsequent Credi- 

tors. — The controlling principle is stated in 
Aman v. Walker, 165 N.C. 224, 81 S.E. 162 
(1914), as follows: “If the conveyance is volun- 
tary, and the grantor did not retain property 
fully sufficient and available to pay his debts 
then existing, it is invalid as to creditors; but it 
cannot be impeached by subsequent creditors 
without proof of the existence of a debt at the 
time of its execution, which is unpaid, and 
when this is established and the conveyance 
avoided, subsequent creditors are let in and the 
property is subjected to the payment of credi- 
tors generally.” Sutton v. Wells, 177 N.C. 524, 
99 S.E. 365 (1919). 

Creditor’s Action Prior to Transfer of 
Assets. — A creditor beginning an action prior 
to the transfer of assets by defendant is entitled 
to attack the transfer as fraudulent as to him, 
although he does not obtain judgment against 
the defendant until after the transfer of the 
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assets has been accomplished. Nytco Leasing, 
Inc. v. Southeastern Motels, Inc., 40 N.C. App. 
120, 252 S.E.2d 826 (1979). 
Where Grantor Retains Sufficient Prop- 

erty to Pay Debts. — A conveyance of lands to 
husband and wife by entireties which was paid 
for by the husband will not be considered as 
fraudulent with respect to his creditors, when 
he retained property amply sufficient to pay 
them at the time of the deed. Finch v. Cecil, 170 
N.C. 114, 86 S.E. 991 (1915)... 
Where a husband makes a gift of land to his 

wife, without any valuable consideration, but it 
is admitted he had no fraudulent intent, and he 
retains property sufficient to pay his debts in 
existence at the time of the gift, it is not 
fraudulent as to creditors. Taylor v. Eatman, 92 
N.C. 601 (1885). 

Sufficiency of Property Retained. — In 
an action to set aside a deed, evidence that the 
grantor retained $11,625 to pay debts to the 
amount of $11,500 was not sufficient to show 
that the grantor retained property sufficient to 
pay his debts, in view of the fact the $1,000 
worth of the property was of a perishable na- 
ture, and the debtor was entitled to $1,000 
worth of real estate as his homestead exemp- 
tion, and $500 worth of property as his personal 
property exemption. Williams v. Hughes, 136 
N.C. 58, 48 S.E. 518 (1904). 

Creditor’s motion for summary judgment was 
properly granted where the record showed that 
the creditor met his burden of proof by 
uncontroverted evidence that immediately af- 
ter the conveyances in question, defendant 
owed plaintiff $56,000, and that she had prop- 
erty worth only $300.00. North Carolina Nat'l 
Bank v. Johnson Furn. Co., 34 N.C. App. 134, 
237 S.E.2d 313 (1977). 
Deed of gift may be fraudulent, though 

the donor honestly believed that he had 
property sufficient, at the time of the gift, to 
satisfy all his debts then existing, when in fact 
he was mistaken. Black v. Sanders, 46 N.C. 67 

(1853). 
Corporation Sold Subject to Its Corpo- 

rate Debt. — A corporation holds its property 
subject to the payment of the corporate debts, 
and when a corporation sells or transfers its 
entire property to a purchaser, knowing the 
fact, the latter is chargeable with knowledge 
that the property is subject to the corporate 
debts and that equity will, in proper cases, 
allow the corporate creditors to follow the prop- 
erty into the hands of the purchaser, for satis- 
faction of their claims. Budd Tire Corp. v. Pierce 
Tire Co., 90 N.C. App. 684, 370 S.E.2d 267 
(1988). 
When a corporation purchases all or 

substantially all of the assets of another 
corporation for grossly inadequate con- 
sideration, the transfer will be deemed fraud- 
ulent as to the selling corporation’s creditors, 
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regardless of whether the parties had the ac- 
tual intent to defraud. Budd Tire Corp. v. Pierce 
Tire Co., 90 N.C. App. 684, 370 S.E.2d 267 
(1988). 
Good will is an asset capable of being 

fraudulently conveyed, and where the good 
will is put beyond reach of creditors, equity will 
allow a money damage award equal to the 
value of the good will. Budd Tire Corp. v. Pierce 
Tire Co., 90 N.C. App. 684, 370 S.E.2d 267 
(1988). 
Where one corporation purchases all or 

substantially all of the assets of another 
corporation, including the good will, in a 
manner deemed fraudulent, the selling cor- 
poration’s creditors may follow the good will 
into the hands of the purchasing corporation 
and obtain a money damage award equal to its 
value. Budd Tire Corp. v. Pierce Tire Co., 90 
N.C. App. 684, 370 S.E.2d 267 (1988). 
Judgment in Partition Proceeding as 

Voluntary Transfer. — A bankrupt was allot- 
ted an undivided interest in certain lands as his 
homestead, and the remainder in such undi- 
vided interest was sold to make assets, and at 
the sale was bought by the bankrupt’s wife. The 
land was then partitioned by order of court, and 
in the partition proceeding the husband ac- 
knowledged the interest in remainder of his 
wife. It was held that, if the sale of the rever- 
sionary interest to the wife was invalid, the 
judgment in the partition proceeding estopped 
the husband from denying the interest of his 
wife, and operated as a gift to her within the 
meaning of this section, and in the absence of 
allegations that the husband had debts at the 
time of the partition, and that he did not retain 
sufficient assets to pay them, the land could not 
be reached by a subsequent creditor of the 
husband. Wallace v. Phillips, 195 N.C. 665, 143 
S.E. 244 (1928). 
Transfer in Consideration of Support of 

Debtor for Life. — A contract was made in 
consideration of support by a son of his father 
and mother for life, for $100 and certain shares 

of stock of the father, of the value of $7,000, and 
the father did not retain sufficient property out 
of which to pay his then existing creditors. The 
son acted in good faith without notice or know]- 
edge. It was held that the transfer of the stock 
to the son was not valid as against his father’s 
creditors beyond the amount he had expended 
for the support for which he was liable under 
the terms of the contract. People’s Bank & 
Trust Co. v. Mackorell, 195 N.C. 741, 1438 S.E. 
518 (1928). 
Transfer in Consideration of Support of 

Debtor’s Invalid Children. — Where a deed 
from father to son provided that the grantee 
should support his invalid brothers (naming 
them) and comply with the conditions imposed, 
it was not voluntary within the meaning of this 
section, but rests upon a valuable consider- 
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ation. Worthy v. Brady, 91 N.C. 265 (1884), 
petition for rehearing dismissed, 108 N.C. 440, 
12 S.E. 1034 (1891). 
Deed Made for Benefit of Debtor’s Fam- 

ily. — Where a deed, conveying all of a debtor’s 
property, and made without consideration, ex- 
presses on its face that it is made for the benefit 
of the debtor and his family, the court can itself 
pronounce it fraudulent and void as against a 
then existing creditor. Sturdivant v. Davis, 31 
N.C. 365 (1849). 
Where Grantor Afterwards Pays Debt. — 

A voluntary conveyance to a son is not avoided 
by the fact that the grantor was indebted at the 
time, if he afterwards paid the debt. Smith v. 
Reavis, 29 N.C. 341 (1847). 

Gifts of Visible Estate and Retention of 
Choses in Action. — Gifts of visible estate 
cannot be defeated where the debtor has re- 
sources in stocks or other securities of value to 
meet his liabilities. Worthy v. Brady, 91 N.C. 
265 (1884), petition for rehearing dismissed, 
108 N.C. 440, 12 S.E. 1034 (1891). 
Holder of Bearer Note Secured by Deed 

of Trust Held Not Necessary Party. — 
Where the note which a deed of trust purports 
to secure is payable to bearer, the plaintiff 
alleges it is “a false and fictitious paper-writ- 
ing” and that the identity of the supposed 
bearer “remains unknown to plaintiff,” the 
trustee in the deed of trust which purports to 
secure the payment of such note is a party to 
the action and has participated actively in its 
defense, whatever may be the situation where 
the holder of the indebtedness is named in the 
deed of trust and known, the holder of the 
alleged note cannot be deemed a necessary 
party to the action to set aside the deed of trust 
which purports to secure it. Virginia-Carolina 
Laundry Supply Corp. v. Scott, 267 N.C. 145, 
148 S.E.2d 1 (1966). 
Cited in Strawbridge v. Sugar Mt. Resort, 

Inc., 243 F. Supp. 2d 472, 2003 U.S. Dist. 
LEXIS 1513 (W.D.N.C. 2003); Triangle Bank v. 
Eatmon, 143 N.C. App. 521, 547 S.E.2d 92, 
2001 N.C. App. LEXIS 306 (2001). 

II. WHAT CONVEYANCES 
FRAUDULENT. 

A. In General. 

Rule Stated. — The principles to be deduced 
from the authorities as to fraudulent convey- 
ances, are: (1) If the conveyance is voluntary, 
and the grantor retains property fully sufficient 
and available to pay his debts then existing, 
and there is no actual intent to defraud, the 
conveyance is valid. (2) If the conveyance is 
voluntary, and the grantor does not retain prop- 
erty fully sufficient and available to pay his 
debts then existing, it is invalid as to creditors; 
but it cannot be impeached by subsequent cred- 
itors without proof of the existence of a debt at 
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the time of its execution which is unpaid, and 
when this is established and the conveyance 
avoided, subsequent creditors are let in and the 
property is subjected to the payment of credi- 
tors generally. (3) If the conveyance is volun- 
tary and made with the actual intent upon the 
part of the grantor to defraud creditors, it is 
void, although this fraudulent intent is not 
participated in by the grantee, and although 
property sufficient and available to pay existing 
debts is retained. (4) If the conveyance is upon 
a valuable consideration and made with the 
actual intent to defraud creditors upon the part 
of the grantor alone, not participated in by the 
grantee and of which intent he had no notice, it 
is valid. (5) If the conveyance is upon a valuable 
consideration, but made with the actual intent 
to defraud creditors on the part of the grantor, 
participated in by the grantee or of which he 
has notice, it is void. Aman v. Walker, 165 N.C. 
224, 81 S.E. 162 (1914); North Carolina Nat’ 
Bank v. Evans, 35 N.C. App. 322, 241 S.E.2d 
379 (1978), rev'd on other grounds, 296 N.C. 
374, 250 S.E.2d 231 (1979); Nytco Leasing, Inc. 
v. Southeastern Motels, Inc., 40 N.C. App. 120, 
252 S.E.2d 826 (1979); Wurlitzer Distrib. Corp. 
v. Schofield, 44 N.C. App. 520, 261 S.E.2d 688 
(1980); Wilkinson v. United States, 741 F. Supp. 
577 (W.D.N.C. 1990). 
Prerequisites for Establishing Fraud. — 

When a conveyance is made by a debtor for 
valuable consideration, it is fraudulent and 
may be set aside only when the conveyance was 
(1) made with the intent to defraud creditors, 
and (2) the grantee either participated in the 
intent or had notice of it. Edwards v. North- 
western Bank, 39 N.C. App. 261, 250 S.E.2d 
651 (1979), aff'd, 53 N.C. App. 492, 281 S.E.2d 
86 (1981). 
What Constitutes Transfer. — There is no 

requirement that borrower must have seen the 
actual proceeds of the loan in order for her to be 
able to transfer those proceeds; the immediate 
application of the proceeds of the loan to the 
debt incurred by borrower’s husband, at her 
direction, constituted a transfer of funds. But- 
ler v. NationsBank, 58 F.3d 1022 (4th Cir. 
1995). 

Effect of Consideration. — Although a 
purchaser may pay a full price for the property, 
yet if he purchased with the intent to aid his 
vendor to defeat the latter’s creditors his pur- 
chase will be void. Eigenbrun v. Smith, 98 N.C. 
207, 4 S.E. 122 (1887). 

If the conveyance is upon a valuable consid- 
eration, but made with the actual intent to 
defraud creditors on the part of the grantor, 
participated in by the grantee, or of which he 
has notice, it is void. Orta v. Schafer, 284 F.2d 
114 (4th Cir. 1960), quoting Aman v. Walker, 
165 N.C. 224, 81 S.E. 162 (1914). 
A valuable consideration in the law of 

fraudulent conveyance is not the same as a 
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valuable consideration in the law of contracts. 
North Carolina Nat'l Bank v. Evans, 296 N.C. 
374, 250 S.E.2d 231 (1979). 

Valuable consideration is deemed to have 
been given by the transferee when he suffers a 
legal detriment and the transferor receives a 
corresponding benefit. Edwards v. Northwest- 
ern Bank, 39 N.C. App. 261, 250 S.E.2d 651 
(1979), aff'd, 53 N.C. App. 492, 281 S.E.2d 86 
(1981). 
A deed of trust or a mortgage made to secure 

an existing debt is a conveyance for a valuable 
consideration. Edwards v. Northwestern Bank, 
39 N.C. App. 261, 250 S.E.2d 651 (1979), aff'd, 
53 N.C. App. 492, 281 S.E.2d 86 (1981). 
Preferences. — Every conveyance of prop- 

erty by an insolvent or embarrassed man, to the 
exclusive satisfaction of the claims of some of 
his creditors, has necessarily a tendency to 
defeat or hinder his other creditors in the 
collection of their demands. But if the sole 
purpose of such a conveyance be the discharge 
of an honest debt, it does not fall under opera- 
tion of the statute against fraudulent convey- 
ances. Hafner v. Irwin, 23 N.C. 490 (1841). 

But an agreement by which a conveyance, 
made for the purpose of preferring a creditor, is 
to be kept secret until the debtor has an oppor- 
tunity to get beyond the reach of process issued 
by his other creditors, renders the conveyance 
fraudulent towards other creditors, as intended 
to hinder, delay, or defeat them. Hafner v. 
Irwin, 23 N.C. 490 (1841). 

Intent to defraud creditors may be pre- 
sumed when the debtor does not retain prop- 
erty sufficient to pay his then-existing debts. 
Edwards v. Northwestern Bank, 39 N.C. App. 
261, 250 S.E.2d 651 (1979), aff’d, 53 N.C. App. 
492, 281 S.E.2d 86 (1981). 
Conveyance to Trustee for Use of Credi- 

tors. — A conveyance to a trustee for the use of 
creditors, if made with intent to defraud any 
one of the vendor’s creditors, is void, though the 
trustee be ignorant of such intent, and his 
conduct is bona fide. Eigenbrun v. Smith, 98 
N.C. 207, 4 S.E. 122 (1887). See Royster v. 
Stallings, 124 N.C. 55, 32 S.E. 384 (1899). 
Conveyance to Defeat Claim for Tort. — 

A secret conveyance of a mill made to defeat, 
hinder or delay a party injured by the erection 
thereof in the recovery of his damages, is fraud- 
ulent and void as to such party, and the former 
owner of the mill, notwithstanding such con- 
veyance, continues liable for the damage. 
Purcell v. McCallum, 18 N.C. 221 (18385). 
Where a deed was executed to evade the 

payment of any judgment that might be recov- 
ered against the grantor in an action for slan- 
der pending at the time of its execution, it is 
fraudulent, under a prior similar provision, as 
to his creditors. Helms v. Green, 105 N.C. 251, 
11 S.E. 470 (1890). 
Voluntariness of Conveyance. — A con- 
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veyance is voluntary when it is not for value, 
i.e., when the purchaser does not pay a reason- 
ably fair price such as would indicate unfair 
dealing and be suggestive of fraud. Nytco Leas- 
ing, Inc. v. Southeastern Motels, Inc., 40 N.C. 
App. 120, 252 S.E.2d 826 (1979). 
Aconveyance is deemed to be voluntary when 

the purchaser does not pay a reasonably fair 
price such as would indicate unfair dealing and 
be suggestive of fraud. North Carolina Nat'l 
Bank v. Evans, 296 N.C. 374, 250 S.E.2d 231 

(1979). 
A determination that a conveyance was not 

made for valuable consideration means that the 
conveyance was “voluntary.” North Carolina 
Nat’! Bank v. Evans, 296 N.C. 374, 250 S.E.2d 
231 (1979). 
A transfer is “voluntary” when the purchaser 

does not give value, i.e. does not pay a reason- 
ably fair price. Butler v. NationsBank, 58 F.3d 
1022 (4th Cir. 1995). 
A transfer is voluntary if the transferor does 

not receive reasonably equivalent value for her 
transfer. Butler v. NationsBank, 58 F.3d 1022 

(4th Cir. 1995). 
If a conveyance is voluntary, and 

grantor fails to retain sufficient assets to 
pay his then-existing indebtedness, such 
conveyance is invalid as to creditors. Tuttle v. 
Tuttle, 38 N.C. App. 651, 248 S.E.2d 896 (1978), 
cert. denied, 296 N.C. 589, 254 S.E.2d 32 

(1979). 
Secret Trusts. — In Clement v. Cozart, 109 

N.C. 173, 13 S.E. 862 (1891), it was said that if 
a deed be made, showing upon its face a full 
valuable consideration, but upon the secret 
trust that the vendee shall not pay anything 
therefor, but shall hold the same in contempla- 
tion of insolvency for the benefit of the vendor, 
so as to protect and shield the property against 
any debts that he may owe at the time, or any 
liabilities that he may subsequently incur, un- 
der a prior similar provision such a deed would 
be void as to all persons whose claims “are, 
shall or might be” defrauded thereby. See Mor- 
gan v. McLelland, 14 N.C. 82 (1831). 
Absolute Transfers Intended as Secu- 

rity. — A deed absolute but executed upon a 
parol agreement for redemption, is, in law, 
fraudulent and void against the creditors of the 
vendor. Gregory v. Perkins, 15 N.C. 50 (1833). 
A deed absolute on its face, which is mere 

security for a debt, is void as against creditors 
of the grantor. Bernhardt v. Brown, 122 N.C. 
587, 29 S.E. 884 (1898). 
A deed absolute on its face, but intended as a 

mortgage only, is fraudulent and void against 
creditors and purchasers, and against subse- 
quent as well as prior creditors. Halcombe v. 
Ray, 23 N.C. 340 (1840). 
A bond given as a pretext to enable one 

person to set up a claim to the property of 
another, so as to defraud the creditors of that 
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other, is void even as between the parties to the 
same. John G. Powell & Co. v. Inman, 53 N.C. 

436 (1862). 
Feigned and Covinous Judgment. — A 

feigned and covinous judgment is made utterly 
void as against the person who is in anywise 
hindered, delayed, or defrauded of his debts. 
Powell v. Howell, 63 N.C. 283 (1869). 
Assignment of Life Insurance Policy. — 

A life insurance policy issued to one for the 
benefit of himself is an integral part of his 
estate, and a voluntary assignment thereof to 
his children, made when he is insolvent, is 
fraudulent and void. Burton v. Farinholt, 86 
N.C. 260 (1882). 
Conveyance to Wife or to Wife and Self 

by Entireties. — Complaint brought by indi- 
vidual who succeeded to the rights of existing 
creditor by virtue of bond and payment there- 
under, alleging that while unable to pay a claim 
that had been pending against him for two 
years and while he had no other assets with 
which to pay his creditors, defendant husband 
gratuitously conveyed his solely owned real 
property to himself and defendant wife by the 
entireties and gratuitously had title to other 
land that he purchased later put in her name 
stated a claim for relief against defendant wife, 
as if the alleged circumstances were estab- 
lished the conveyances would be invalid to 
existing creditors as a matter of law. Nye v. 
Oates, 96 N.C. App. 348, 385 S.E.2d 529 (1989). 
Conveyance Following Separation 

Agreement. — Despite contention of creditor 
of husband that separation agreement executed 
by husband and wife destroyed tenancy by the 
entirety and vested a property interest in hus- 
band against which creditor was entitled to 
levy, where husband and wife were not divorced 
until over 8 months following the conveyance of 
the marital property to husband’s parents, the 
property remained entirety property at the 
time of the conveyance, and could not be the 
subject of a conveyance in defraud of husband’s 
individual creditors. The trial court erred in 
ordering that creditor was entitled to receive 
the proceeds of the sale of this property. Dealer 
Supply Co. v. Greene, 108 N.C. App. 31, 422 
S.E.2d 350 (1992), cert. denied, 333 N.C. 348, 
426 S.E.2d 704 (1993). 
When Insolvent Debtor Improves Wife’s 

Kstate. — An insolvent debtor cannot with- 
draw money from his own estate and give it to 
his wife to be invested by her in the purchase or 
improvement of her property, and to that ex- 
tent, when it is done, creditors may subject the 
property so purchased or improved to the pay- 
ment of their claims. Michael v. Moore, 157 
N.C. 462, 73 S.E. 104 (1911). 
Money of Debtor Deposited in Wife’s 

Name. — Where the wife participates in her 
husband’s depositing his money in her name at 
a bank for the purpose of defrauding his credi- 
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tors, the attempted appropriation is void under 
a prior similar provision, which was enacted to 
prevent fraudulent gifts, and in an appropriate 
action the deposit will be considered and dealt 
with as if it stood in the name of the husband. 
Moore v. Greenville Banking & Trust Co., 173 
N.C. 180, 91 S.E. 793 (1917). 

B. Intent. 

Intent as Essential Element. — The intent 
is the essential and poisonous element in the 
transaction, and not merely the effect; since in 
every conveyance and appropriation of prop- 
erty, the property conveyed is placed beyond 
the creditor’s reach, and he is so far obstructed 
in the pursuit of his remedy against the debt- 
or’s estate. But the inquiry is, was this the 
purpose of the assignment; and if so, and it was 
participated in by the assignee or party to take 
benefit under it, the assignment is invalid, 
though the debt or liability professed to be the 
object to be secured be bona fide due, and itself 
tinged with no vicious ingredient. Moore v. 
Hinnant, 89 N.C. 455 (1883), petition to modify 
denied, 90 N.C. 163 (1884). 
A prior similar provision was meant to pre- 

vent deeds, etc., fraudulent in their concoction, 
and not merely such as in their effect might 
delay or hinder other creditors. Moore v. 
Hinnant, 89 N.C. 455 (1883), petition to modify 
denied, 90 N.C. 163 (1884). 

Intent as Objective Element. — Acts 
fraudulent in view of the law, because of their 
necessary tendency to delay or obstruct the 
creditor in pursuit of his legal remedy, do not 
cease to be such because the fraud as an inde- 
pendent fact was not then in mind. If a person 
does and intends to do that which from its 
consequences the law pronounces fraudulent, 
he is held to have intended the fraud insepara- 
ble from the act. Cheatham v. Hawkins, 80 N.C. 
161 (1879). 
Sufficiency of Intent. — It is not necessary 

that there should have been an intent to hinder, 
delay, and defraud. An intent either to hinder 
and delay, or an intent to defraud, is sufficient. 
Peeler v. Peeler, 109 N.C. 628, 14S.E. 59 (1891); 
Nytco Leasing, Inc. v. Southeastern Motels, 
Inc., 40 N.C. App. 120, 252 S.E.2d 826 (1979). 

Intent Shown by Acts and Conduct. — It 
is not necessary that intent to defraud be 
proven by expressed declarations, but it may be 
shown by the acts and conduct of the parties, 
from which it may be reasonably inferred. 
Nytco Leasing, Inc. v. Southeastern Motels, 
Inc., 40 N.C. App. 120, 252 S.E.2d 826 (1979). 

Intent Presumed. — Intent to defraud may 
be presumed where the transferor fails to re- 
tain property sufficient to pay his or her debts. 
Butler v. NationsBank, 58 F.3d 1022 (4th Cir. 
1995). 
Deed of Trust Executed with Intent to 
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Delay. — A deed of trust executed by a corpo- 
ration, or an individual, for the purpose of 
gaining time at the expense of creditors, in 
order to dispose of property to advantage and 
prevent a sacrifice by a sale for cash, when the 
company or individual has the means and re- 
sources from which enough might be realized to 
pay all the debts, is fraudulent and void as 
against creditors. London v. Parsley, 52 N.C. 
313 (1859). 
Fraud a Compound Question of Law and 

Fact. — In Crow v. Holland, 12 N.C. 481 
(1828), it was said: “Fraud is a compound 
question of law and fact. The facts going to 
establish it are decided by a jury. Whether, 
when proved, they will amount to such a fraud 
as will vacate a grant is a question of law for 
the court to decide.” 

Intention Ascertained from “Badges of 
Fraud”. — It is true that courts and juries 
cannot see and know the intent of an assignor 
except from his words and acts. Where he 
expresses his intent — his purpose — to be to 
defraud his creditors, we need not look further. 
This will avoid the assignment. But if he has 
not so declared his purpose, then we have to 
look to his acts to ascertain the intention with 
which the assignment was made — to what are 
called the “badges of fraud.” Royster v. 
Stallings, 124 N.C. 55, 32 S.E. 384 (1899). 
Family Relationship as Evidence of In- 

tent. — When property is sold to a family 
member for less than its reasonable value and 
the grantor is unable to pay his debts, the close 
family relationship is strong evidence of fraud- 
ulent intent. Nytco Leasing, Inc. v. Southeast- 
ern Motels, Inc., 40 N.C. App. 120, 252 S.E.2d 
826 (1979). 
Consideration for the conveyance was 

another circumstance from which the jury in- 
ferred fraudulent intent; although defendants 
contended that there was valuable consider- 
ation in that grantee agreed to assume defen- 
dants’ indebtedness to a third party in the 
amount of $93,000 grantee was not making 
regular payments on the note and the 
noteholder, who was related to the individual 
defendants, was allowing grantee to pay off the 
debt by doing work for him. Dellinger Septic 
Tank Co. v. Sherrill, 94 N.C. App. 105, 379 
S.E.2d 688 (1989). 
Evidence of Other Debts Admissible to 

Show Intent. — Where plaintiff’s evidence 
tended to show that defendants owed debts to 
plaintiff other than the 1981 judgment and that 
they had not been able to pay those debts, 
existence of the other debts was relevant on the 
issue of defendants’ intent. Dellinger Septic 
Tank Co. v. Sherrill, 94 N.C. App. 105, 379 
S.E.2d 688 (1989). 
Evidence Held Sufficient to Show Intent. 

— There was sufficient evidence to support the 
jury’s finding that conveyance was made with 
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the actual intent to defraud plaintiff where 
plaintiff’s evidence showed that defendants 
owed several debts to plaintiff which they were 
unable to pay and that plaintiff attempted to 
collect a $5,000 account balance shortly before 
the conveyance occurred. Dellinger Septic Tank 
Co. v. Sherrill, 94 N.C. App. 105, 379 S.E.2d 688 
(1989). 

C. Badges of Fraud. 

“Badges of Fraud” Defined. — It fre- 
quently becomes necessary, in order to ascer- 
tain the debtor’s intentions, to look for what are 
designated as “badges of fraud.” These badges 
of fraud are suspicious circumstances that over- 
hang a transaction, and where the parties to it 
withhold testimony that it is exclusively within 
their power to produce, and that would remove 
all uncertainty, if believed, as to its character, 
the law puts the interpretation upon such con- 
duct most unfavorable to the suppressing party 
as it does in all cases where a party purposely 
or negligently fails to furnish evidence under 
his control and not accessible to his adversary. 
Helms v. Green, 105 N.C. 251, 11 S.E. 470 
(1890). 
The usual badges of fraud are continua- 

tion of possession, or a secret trust, or some 
provision for the ease and comfort or benefit of 
the assignor, or the insertion of some feigned 
debt not due by the assignor. Royster v. 
Stallings, 124 N.C. 55, 32 S.E. 384 (1899). 
Retention of Possession Not Fraudulent 

Per Se. — Possession retained by the vendor of 
chattel does not, per se, make the sale fraudu- 
lent in law. It is but presumptive evidence of 
fraud, proper to be left to a jury. To repel this 
presumption the vendee may show that consid- 
eration passed, though none is stated in the bill 
of sale. Howell v. Elliott, 12 N.C. 76 (1826). 
Permitting Mortgagor to Remain in Pos- 

session of and Sell Stock of Merchandise. 
— Where mortgagees expressly agree to permit 
mortgagor to remain in possession of the stock 
of merchandise and sell the same in the usual 
course of trade, but do not require him to 
account for the proceeds of same, until he is 
adjudged bankrupt, the mortgage is presump- 
tively fraudulent in law, and the burden is upon 
the mortgagor to rebut that presumption by 
proof that there were no preexisting debts at 
the time the mortgage was executed, or that the 
mortgagor had assets sufficient and available 
to pay the existing debts exclusive of the prop- 
erty embraced in the mortgage. In re Joseph, 43 
F.2d 252 (M.D.N.C. 1930). See Morris Plan 
Bank v. Cook, 55 F.2d 176 (4th Cir. 1932). 
Reservation of Exemptions. — The reser- 

vation of exemptions allowed by law in a deed of 
assignment is no evidence of a fraudulent in- 
tent. Barber v. Buffaloe, 111 N.C. 206, 16 S.E. 
386 (1892). 
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Secrecy. — It is a mark of fraud if the 
transaction is secret; and it is secret if it is done 
in the presence only of near relatives, who are 
such persons as may be relied on not to disclose 
what they know to the neighborhood, or if it is 
done at such distance from the neighborhood 
that it is unlikely that the affair will become 
known to them. Vick v. Kegs, 3 N.C. 126 (1800). 

That the only parties present at a conveyance 
of all the vendor’s land in satisfaction of old 
debts were the vendor and vendee, who were 
brothers-in-law, and the subscribing witness, 
also a brother-in-law of the vendee, is a fact 
calculated to throw suspicion upon the transac- 
tion, i.e., is a badge of fraud. Peebles v. Horton, 
64 N.C. 374 (1870). 
Employing an attorney who resides at 

some distance, and in another county, to draw 
the deed of assignment, and making a provision 
therein authorizing public or private sale for 
cash, are not circumstances of fraud. Barber v. 
Buffaloe, 111 N.C. 206, 16 S.E. 386 (1892). 
Authorizing Private Sale. — It is no 

ground for a court to pronounce a deed of trust 
fraudulent per se, as against other creditors, 
that the property conveyed was to be sold at a 
private sale. Burgin v. Burgin, 23 N.C. 453 
(1841). See Barber v. Buffaloe, 111 N.C. 206, 16 
S.E. 386 (1892). 
Evidence of Fraud in Assignment for 

Creditors. — In Barber v. Buffaloe, 122 N.C. 
128, 29 S.E. 336 (1898), it was held that there 
was sufficient evidence of fraud in an assign- 
ment for the benefit of creditors to take the case 
to the jury. There the party preferred, a relative 
of the assignor, went 16 miles on Sunday night 
with the attorney who drew the deed of assign- 
ment, bought in the property, with the debt 
secured, and allowed the assignor to remain in 
possession free of rent; this was evidence of a 
secret trust and benefit to the assignor, and the 
turning point in the case. Royster v. Stallings, 
124 N.C. 55, 32 S.E. 384 (1899). 

Effect of Testimony as to Bona Fides of 
Transaction. — The rule laid down in Reiger 
v. Davis, 67 N.C. 185 (1872), was that when a 
debtor, much embarrassed, conveys property of 
much value to a near relative, and the transac- 
tion is secret and no one is present to witness 
the trade but these near relatives, it is re- 
garded as fraudulent, but when these relatives 
are made witnesses in the cause, and depose to 
the fairness and bona fides of the transaction, 
and that, in fact, there was no purpose of 
secrecy, it then becomes a question for the jury 
to determine the intent which influenced the 
parties, and to find it fraudulent, or otherwise, 
as the evidence may satisfy them. Helms v. 
Green, 105 N.C. 251, 11 S.E. 470 (1890). 

III. RIGHTS AND LIABILITIES OF 
PARTIES AND PURCHASERS. 

Conveyance Is Valid Between the Par- 
ties. — The power of the court to set aside a 
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fraudulent conveyance at the instance of cred- 
itors is derived from a prior similar provision, 
which has not penalized such a transaction by 
declaring the deed utterly void as against all 
persons and for all purposes, but has expressly 
limited the remedy to the aggrieved creditor 
and has left the deed as it stands between the 
parties. Lane v. Becton, 225 N.C. 457, 35 S.E.2d 
334 (1945). 

Valid Against Maker. — A conveyance 
made with an intent to defraud creditors is 
nevertheless valid against the maker and all 
others except creditors and those who purchase 
under a sale made for their benefit. Saunders v. 
Lee, 101 N.C. 3, 7 S.E. 590 (1888). 
When Parties i in Pari Delicto. — In York v. 

Merritt, 77 N.C. 213 (1877), the action was by 
the grantee against the grantor for possession 
of the land conveyed to defraud creditors. The 
court held that when the parties have united in 
a transaction to defraud another or others, or 
the public, or the due administration of justice, 
or which is against the public policy or contra 
bonos mores, the courts will not enforce it 
against either party. Bank of New Hanover v. 
Adrian, 116 N.C. 587, 21 S.E. 792 (1895). 
Grantee Must Be Purchaser for Value to 

Be Protected. — North Carolina law protects 
bona fide purchasers from creditors of the 
grantor. In order to be protected a grantee must 
first be a purchaser for value. Chrysler Credit 
Corp. v. Burton, 599 F. Supp. 1313 (M.D.N.C. 
1984). 
Deed of trust to secure a present loan 

constitutes the beneficiary a purchaser 
for value. Chrysler Credit Corp. v. Burton, 599 
F. Supp. 1313 (M.D.N.C. 1984). 
Bona Fide Purchaser from Fraudulent 

Grantor. — A bona fide purchaser of personal 
property, without notice, acquires a good title, 
though his vendor may have made a prior 
fraudulent conveyance to a third person. 
Plummer v. Worley, 35 N.C. 423 (1852). 
Purchaser with Notice of Former Fraud- 

ulent Conveyance. — Since the passage of 
the Act of 1840 a purchaser of land with notice 
at the time of a former fraudulent conveyance is 
not protected in his purchase, although he paid 
value therefor. Hiatt v. Wade, 30 N.C. 340 
(1848); Triplett v. Witherspoon, 70 N.C. 589 
(1874). 
Bona Fide Purchaser from Fraudulent 

Grantee. — A purchaser for a valuable consid- 
eration, and without notice, from a fraudulent 
grantee, acquires a good title against the cred- 
itors of the fraudulent grantor. Saunders v. Lee, 
101 N.C. 3, 7 S.E. 590 (1888). 
Whatever may be said about fairness or un- 

fairness towards creditors, the legislative will 
gives preference to a bona fide purchaser, for 
valuable consideration at full price and without 
notice of the fraud and covin. Saunders v. Lee, 
101 N.C. 3, 7 S.E. 590 (1888). 
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Constructive Notice. — A purchaser from a 
trustee, under a conveyance containing upon 
its face evidence of a fraudulent purpose to 
defeat creditors, takes with notice of such evi- 
dence. Eigenbrun v. Smith, 98 N.C. 207, 4 S.E. 
122 (1887). 
Burden of Proof. — The burden is on the 

purchaser of property conveyed to defraud cred- 
itors to show that he bought for a valuable 
consideration and without notice. Cox v. Wall, 
132 N.C. 730, 44 S.E. 635 (1903). 
Where a conveyance from an insolvent hus- 

band to his wife is attacked for fraud, the onus 
is upon the wife to show that a consideration, in 
the shape of money paid, the discharge of a debt 
due from him to her, or something of value, 
actually passed. Peeler v. Peeler, 109 N.C. 628, 
14 S.E. 59 (1891). 
Section Is Intended as Proviso. — The 

purpose of the legislature in enacting former 
G.S. 39-19 was to constitute an independent 
provision, operating as a proviso to the other 
sections on fraudulent conveyances. Cox v. 
Wall, 132 N.C. 730, 44 S.E. 635 (1903). 
Scope and Effect. — The proviso can only 

be made operative by giving to it the scope and 
effect of purging the original conveyance of the 
fraud with which it was tainted, by allowing 
the bona fides and the full valuable consider- 
ation of the second conveyance to supply the 
want of these qualities to the first, so as to 
perfect the title to the bona fide purchaser, by 
carrying it back to the donor and claiming the 
title from him, and thus prevent the title of the 
first purchaser from being impeached and 
made void. Young v. Lathrop, 67 N.C. 63, 12 
Am. Rep. 603 (1872). See Cox v. Wall, 132 N.C. 
730, 44 S.E. 635 (1903). 
How Grantee May Protect His Title. — 

When a grantor executes a deed with intention 
to defraud his creditors, the grantee can only 
protect his title by showing that he is a pur- 
chaser for a valuable consideration, and with- 
out notice of a fraudulent intent on the part of 
his grantor. Cansler v. Cobb, 77 N.C. 30 (1877); 
Saunders v. Lee, 101 N.C. 3, 7 S.E. 590 (1888); 
Morgan v. Bostic, 132 N.C. 743, 44 S.E. 639 

(1903). 
Bona Fide Purchaser from Fraudulent 

Vendor Gets Good Title. — Under a prior 
similar provision, a purchaser for value and 
without notice of any fraud got good title by 
conveyance or transfer from a fraudulent. ven- 
dor. People’s Bank & Trust Co. v. Mackorell, 195 
N.C. 741, 143 S.E. 518 (1928). 
Bona Fide Purchaser from Fraudulent 

Grantee Before Execution Sale. — Where a 
fraudulent grantee of land conveyed it to a bona 
fide purchaser for value without notice of the 
fraud, after a creditor of the fraudulent grantor 
had obtained a judgment against him, but 
before the land was sold under an execution 
issued on such judgment and teste of the terms 
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where it was obtained, it was held that by force 
of the proviso obtained in this section (4th 
section of the 50th ch. of the Rev. Code, 13 Eliz., 
c. 5, s. 6), the title of the bona fide purchaser 
from the fraudulent grantee was to be preferred 
to that of the purchaser under the execution of 
the creditor of the fraudulent grantor. Young v. 
Lathrop, 67 N.C. 63, 12 Am. Rep. 603 (1872). 

Trustees and Mortgagees Take Subject 
to Equities. — It is a settled principle, acted 
upon every day, that the trustee or mortgagee is 
a purchaser for a valuable consideration within 
the provisions of 13 and 27 Elizabeth; but it 
would seem they take subject to any equity that 
attached to the property in the hands of the 
debtor, and cannot discharge themselves from 
it on the ground of being purchasers without 
notice. Potts v. Blackwell, 56 N.C. 449 (1857), 
appeal dismissed, 57 N.C. 58 (1858). 
Good Consideration. — “Good consider- 

ation” means valuable consideration, or a fair 
price. Young v. Lathrop, 67 N.C. 63, 12 Am. Rep. 
603 (1872); Arrington v. Arrington, 114 N.C. 
151, 19 S.E. 351 (1894). 
Conveyance to Daughter in Consider- 

ation of Services. — Where A made a deed to 
his daughter, in consideration of services ren- 
dered and to be rendered in the future for 
attending upon him in his old age, with intent 
to defraud his creditors, the deed is void, even 
though the daughter had no knowledge of such 
fraudulent intent. Cansler v. Cobb, 77 N.C. 30 

(1877). 
When Wife Takes with Notice of Fraud. 

— Where a husband’s conveyance to his wife is 
executed with a fraudulent intent, and the wife, 
with a knowledge of his purpose, accepts the 
benefit of the act and claims under it, she puts 
herself beyond the pale of the protection offered 
to innocent purchasers by the section. Peeler v. 
Peeler, 109 N.C. 628, 14 S.E. 59 (1891). 

Section Relates to Matters of Defense. — 
The matters herein stated were intended to be 
strictly of a defensive character, and are re- 
quired to be averred and proved by the party 
who relies on their existence in order to vali- 
date a conveyance which the law has declared 
to be void because made with a fraudulent 
intent. Cox v. Wall, 132 N.C. 730, 44 S.E. 635 

(1908). 
Burden of Proving Consideration and 

Lack of Notice. — When a deed is made with 
a fraudulent intent, the law condemns it and 
pronounces it void, and it remains void, of 
course, until it is shown for some reason to be 
valid. Nothing else appearing, it is void, and he 
who claims under it must aver and prove what- 
ever is necessary to sustain its validity. The 
burden is on the purchaser, therefore, to show, 
under the statute, that he purchased not only 
for value, but without notice. Cox v. Wall, 132 
N.C. 730, 44 S.E. 635 (1903), distinguishing 
Lassiter v. Davis, 64 N.C. 498 (1870); Reiger v. 
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Davis, 67 N.C. 185 (1872). See Morgan v. 
Bostic, 1382 N.C. 743, 44.S.E. 639 (1903). 
When Some of Debts Secured Are Ficti- 

tious. — A purchaser for value without notice, 
under a deed in trust in which some of the debts 
secured are fictitious, gets a good title, even 
against the creditors of the fraudulent trustor. 
McCorkle v. Earnhardt, 61 N.C. 300 (1867). 
Mortgage Note Tainted with Usury. — A 

prior similar provision does not purport to 
protect the innocent holder of a mortgage note 
which is tainted with usury, but the “purchaser 
of the estate or property” at the sale under the 
mortgage, who buys without notice of the usu- 
rious taint in the debt secured. The only case in 
our reports that seems to mitigate against the 
otherwise uniform tenor of the decisions on this 
subject is Coor v. Spicer, 65 N.C. 401 (1871), 
which held that a mortgage given to secure an 
usurious bond might be enforced in the hands 
of an innocent purchaser for value. The case 
recognizes the general rule, but takes mort- 
gages out of it upon the supposed wording of the 
section. Aside from the fact that it is held 
expressly otherwise in the latter case of Moore 
v. Woodward, 83 N.C. 531 (1880), an examina- 
tion of the section will show that Coor v. Spicer 
was a palpable inadvertence. Ward v. Sugg, 113 
N.C. 489, 18 S.E. 717 (1893). 
Where a deed of trust is made to secure 

certain specified debts, one of which is tainted 
with usury, and a purchaser buys at the trust- 
ee’s sale for a valuable consideration without 
notice of the illegality of the consideration of 
the said debt, his title is not affected thereby. 
McNeill v. Riddle, 66 N.C. 290 (1872). 

IV. RIGHTS AND REMEDIES OF 
CREDITORS. 

Minor children are not creditors of their 
father for their past support furnished 
them by another, and for which their per- 
sonal estate was not invaded, and a conveyance 
executed by him prior to the institution of their 
action may not be set aside by them under a 
prior similar provision. Bryant v. Bryant, 212 
N.C. 6, 192 S.E. 864 (1937). 

Prior and Subsequent Creditors. — In- 
debtedness at the time of making a voluntary 
conveyance of part only of the grantor’s prop- 
erty is, in respect to subsequent creditors seek- 
ing satisfaction out of the property conveyed, 
merely evidence of fraud, the consideration of 
which belongs to the jury; but in respect to prior 
creditors, where debts cannot be otherwise sat- 
isfied, it constitutes fraud in law to be declared 
by the court. O’Daniel v. Crawford, 15 N.C. 197 
(1838). 
A voluntary conveyance is necessarily and in 

law fraudulent when opposed to the claim of a 
prior creditor; as against subsequent creditors, 
whether the conveyance is fraudulent or not 

CH. 39. CONVEYANCES §39-23.1 

depends upon the bona fides of the transaction, 
and the question is one of intent, to be passed 
on by the jury. Clement v. Cozart, 109 N.C. 1738, 
13 S.E. 862 (1891). See § 39-17 and note. 
Action Commenced Prior to Transfer of 

Assets. — A creditor beginning an action prior 
to the transfer of assets by defendant is entitled 
to attack the transfer as fraudulent as to him, 
although he does not obtain judgment against 
the defendant until after the transfer of the 
assets has been accomplished. Nytco Leasing, 
Inc. v. Southeastern Motels, Inc., 40 N.C. App. 
120, 252 S.E.2d 826 (1979). 
Surety on Bond. — The liability of a prin- 

cipal to indemnify a surety on a bond is an’ 
existing liability at the time the bond is exe- 
cuted, within the rule that a conveyance with 
intent to defraud creditors is void as to existing 
obligations. Graeber v. Sides, 151 N.C. 596, 66 
S.E. 600 (1909). 
Void in Part, Void in Toto. — If only a part 

of the consideration of a deed is fraudulent 
against creditors, the whole deed is void. 
Hafner v. Irwin, 23 N.C. 490 (1841). 
When Trustee in Bankruptcy May Have 

Conveyance Set Aside. — A trustee in bank- 
ruptcy is entitled to have a fraudulent convey- 
ance set aside and to recover the property 
transferred, if any creditor of the bankrupt 
would be entitled to do so. Cox v. Wall, 132 N.C. 
730, 44 S.E. 635 (1903). 
What Constitutes Aid and Assistance. — 

Aid or assistance is the doing of some act 
whereby the party is enabled, or it is made 
easier for him, to do the principal act, or effect 
some primary purpose. L.M. Wiley & Co. v. 
McRee, 47 N.C. 349 (1855). 
Where a party persuades a debtor, who is 

temporarily absent from the county of his res- 
idence, not to go back into that county, but to go 
to distant parts, and promises, if he will do so, 
to send his property from his residence to him, 
and does afterwards send such property to him, 
and aids him with money to abscond from 
where he then is, and goes part of the way with 
him, for the purpose of defrauding his creditors, 
he is liable under the section. Moore v. Rogers, 
48 N.C. 90 (1855). 

Aid Consisting Mainly in Words. — There 
is no distinction between frauds consisting 
mainly in acts, and those which consist mainly 
in words, the criterion of the plaintiff’s right of 
action and the defendant’s liability being that 
the plaintiff should have been damaged in 
consequence of the fraud of the defendant. 
March vy. Wilson, 44 N.C. 143 (1852). 
Mere Advice Insufficient. — Simply advis- 

ing a debtor to run away, though the advice be 
given to delay, etc., is not equivalent to aiding 
and assisting, and will not sustain an action 
under the statute against the fraudulent re- 
moving of debtors. L.M. Wiley & Co. v. McRee, 
47 N.C. 349 (1855). 
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Carrying Debtor to Railway Station. — 
Where a party, with his horse and buggy, car- 
ried a debtor to a railroad station, and there 
procured the money to enable him to leave the 
State, with the intent to assist him in the 
purpose of avoiding his creditors, it was held to 
be a fraudulent removal within this section. 
Moffit v. Burgess, 53 N.C. 342 (1861). 
Property Not Carried Entirely Out of 

County. — Where a debtor removes out of a 
county with intent to defraud his creditors, a 
person who, knowing of such intent, helps him 
by carrying him or his property a part of the 
way in order to assist him in getting him out of 
the county, becomes bound for his debts, al- 
though he did not convey the debtor or his 
goods entirely out of the one county into an- 
other. Godsey v. Bason, 30 N.C. 260 (1848). 

Liability of Principal When Aid Ren- 
dered by Agent. — Where an agent, having 
money of his principal in his hands for a fair 
and honest purpose, paid it to his son fraudu- 
lently to assist him in absconding, the mere fact 
that, in a settlement of accounts between the 
principal and the agent, the former allowed the 
latter’s bill for money thus applied does not 
amount to such a ratification as to subject the 
principal. Moore v. Rogers, 51 N.C. 297 (1859). 
Knowledge of Particular Debt Unneces- 

sary. — Where a person who has removed a 
debtor out of a county is sued by a creditor, it is 
not necessary to show that this person had a 
knowledge of any particular debt due from the 
debtor, but is sufficient if the circumstances of 
the case induce the jury to believe that the 
removal was made with a view to defraud 
creditors. Godsey v. Bason, 30 N.C. 260 (1848). 

Intent of Escaped Debtor Immaterial. — 
The declaration of a debtor fraudulently re- 
moved, that “he intended to get the defendant 
into a scrape,” was held to be immaterial. Moffit 
v. Burgess, 53 N.C. 342 (1861). 
Action by Bail of One Arrested under 

Writ of Capias Ad Respondendum. — The 
bail of a person arrested under a writ of capias 
ad respondendum may maintain an action on 
the case at common law against one for fraud- 
ulently aiding and assisting the principal to 
remove from the county, in consequence 
whereof he had to pay the debt sued on. March 
v. Wilson, 44 N.C. 148 (1852). 

Surety on Constable’s Bond Not Credi- 
tor. — A surety on a constable’s bond, upon 
which there has been a breach, but no judg- 
ment nor payment by him, is not a creditor so 
as to entitle him to recover against one for 
fraudulently removing his principal. Booe v. 
Wilson, 46 N.C. 182 (1853). 
Measure of Damages. — In an action under 

this section the measure of damages is the 
amount of the debt due by the debtor to the 
plaintiff. Godsey v. Bason, 30 N.C. 260 (1848). 
Same Jury in Suit by Different Credi- 
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tors. — An action on the case, brought by A 
against B, for fraudulently removing a debtor, 
is tried, and a verdict found for defendant. The 
same jury are tendered in a case of C against B 
for the same act of removing, and are chal- 
lenged by the plaintiff. They are under a legal 
bias by reason of having decided the case of A 
against B, and the challenge ought to be al- 
lowed, and this although additional evidence is 
to be adduced in the second trial. Baker v. 
Harris, 60 N.C. 271 (1864). 

V. PLEADING AND PRACTICE. 

Necessary Allegations to Set Aside Gift. 
— In order for a creditor to set aside a gift from 
a debtor to his wife as fraudulent against 
creditors, the complaint must allege that at the 
time of the alleged gift the donor had not 
retained property fully sufficient and available 
to pay his then existing creditors, and in the 
absence of such allegation a demurrer to the 
complaint is good. Wallace v. Phillips, 195 N.C. 
665, 143 S.E. 244 (1928). 
Presumptions and Burden of Proof. — 

Where there is any evidence tending to show 
that at the time of the alleged fraudulent con- 
veyance the grantor retained property fully 
sufficient and available to satisfy his then cred- 
itors, the presumption of fraud formerly arising 
from a voluntary conveyance is removed by this 
section, and the indebtedness of the grantor is 
evidence only from which a fraudulent intent 
may be inferred. Thus a requested instruction 
is properly refused which requires the defen- 
dant to satisfy the jury by the greater weight of 
the evidence that he retained property fully 
sufficient and available. Shuford v. Cook, 169 
N.C. 52, 85 S.E. 142 (1915), citing Hobbs v. 
Cashwell, 152 N.C. 183, 67 S.E. 495 (1910). But 
see Garland v. Arrowood, 177 N.C. 371, 99 S.E. 
100 (1919), wherein it was said that where 
there is a voluntary gift or settlement, the 
burden of, at least, going forward with proof of 
retention of sufficient property is on the defen- 
dant. 

The ultimate burden of proof rests upon the 
plaintiff to show either actual intent by the 
defendant grantors to defraud their creditors or 
failure by them to retain property sufficient to 
pay the then-existing debts. North Carolina 
Nat’] Bank v. Johnson Furn. Co., 34 N.C. App. 
134, 237 S.E.2d 313 (1977). 
The burden is on plaintiff in an action to set 

aside a deed as being fraudulent as to creditors 
to prove that the grantor failed to retain prop- 
erty sufficient and available to pay his then 
existing creditors. Hood v. Cobb, 207 N.C. 128, 
176 S.E. 288 (1934). 
The effect of a prior similar provision is to 

destroy any presumption of vitiating fraud in 
the making of a voluntary gift or settlement 
solely from the indebtedness of the donor or 
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settler, and to make the failure to retain prop- 
erty fully sufficient and available for the satis- 
faction of creditors a requisite of such presump- 
tion. Hood v. Cobb, 207 N.C. 128, 176 S.E. 288 
(1934); Virginia-Carolina Laundry Supply 
Corp. v. Scott, 267 N.C. 145, 148 S.E.2d 1 
(1966). 
Even though it is shown that a conveyance by 

a debtor was voluntary (that is, not for value), 

the burden of proof is, nevertheless, upon the 
plaintiff to show that the grantor did not retain 
property sufficient to pay his debts. Virginia- 
Carolina Laundry Supply Corp. v. Scott, 267 
N.C. 145, 148 S.E.2d 1 (1966). 

Earlier decisions of the Supreme Court were 
to the effect that, notwithstanding this section, 
there was a presumption of fraudulent intent in 
the case of a voluntary conveyance by a debtor 
and the burden rested upon the party seeking 
to uphold the voluntary conveyance to show 
retention by the grantor of property sufficient 
to pay his then debts. These cases may no 
longer be regarded as correct statements of the 
law of this jurisdiction with regard to the ques- 
tion of which party must ultimately bear the 
burden of proof upon the question of retention 
by the grantor of sufficient property to pay his 
then existing debts. That burden is now placed 
upon the party attacking the conveyance. Vir- 
ginia-Carolina Laundry Supply Corp. v. Scott, 
267 N.C. 145, 148 S.E.2d 1 (1966). 

Intent Shown by Acts and Conduct. — It 
is not necessary that intent to defraud be 
proven by expressed declarations, but it may be 
shown by the acts and conduct of the parties, 
from which it may be reasonably inferred. 
Nytco Leasing, Inc. v. Southeastern Motels, 
Inc., 40 N.C. App. 120, 252 S.E.2d 826 (1979). 
Family Relationship as Evidence of In- 

tent. — When property is sold to a family 
member for less than its reasonable value and 
the grantor is unable to pay his debts, the close 
family relationship is strong evidence of fraud- 
ulent intent. Nytco Leasing, Inc. v. Southeast- 
ern Motels, Inc., 40 N.C. App. 120, 252 S.E.2d 
826 (1979). 
Evidence of Other Debts Admissible to 

Show Intent. — Where plaintiff’s evidence 
tended to show that defendants owed debts to 
plaintiff other than the 1981 judgment and that 
they had not been able to pay those debts, 
existence of the other debts was relevant on the 
issue of defendants’ intent. Dellinger Septic 
Tank Co. v. Sherrill, 94 N.C. App. 105, 379 
S.E.2d 688 (1989). 
Transfer Is Evidence of Intent to De- 

fraud. — A prior similar provision provided 
that the transfer itself is evidence of an inten- 
tion to defraud the creditor. New Amsterdam 
Cas. Co. v. Waller, 301 F.2d 839 (4th Cir. 1962). 
Evidence of Tax Valuation of Property 

Retained. — In an action to set aside a deed as 
being fraudulent as to creditors, evidence of the 
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tax valuation of the other lands of the debtor at 
the time of the conveyance is competent on the 
issue of intent to hinder, delay and defraud 
creditors as tending to show the debtor had 
reason to believe he was retaining property 
sufficient and available to pay his then existing 
creditors. Hood v. Cobb, 207 N.C. 128, 176 S.E. 
288 (1934). 

If, in order to survive a motion for judgment 
of nonsuit, the plaintiff must offer evidence 
sufficient in itself to show that its debtors, the 
defendant grantors in the deed of trust, did not 
retain property sufficient to pay their indebted- 
ness to the plaintiff (no other debts being 
shown in the record), the judgment of nonsuit 
must be sustained where the only evidence 
offered by the plaintiff, upon this point, con- 
sisted of the tax listings by such defendants of 
their tangible properties in a particular county. 
Such tax listings do not negative the possibili- 
ties that these defendants, after executing the 
deed of trust in question, retained, and still 
retain, bank accounts or other intangible prop- 
erties in the county or elsewhere, or tangible 
property, real or personal, located in another 
county, sufficient to pay the claim of the plain- 
tiff and whatever other indebtedness these de- 
fendants may owe. Therefore, the evidence in- 
troduced by the plaintiff is not sufficient, alone, 
to show that the defendant grantors did not 
retain property sufficient to pay their debts 
when they executed the deed of trust now under 
attack. Virginia-Carolina Laundry Supply 
Corp. v. Scott, 267 N.C. 145, 148 S.E.2d 1 
(1966). 
Subsequent Deed of Sale Not Evidence 

of Value. — A commissioner’s deed of sale of 
part of the lands of the debtor, executed three 
years after the execution of the deed sought to 
be set aside as being fraudulent as to creditors, 
was held incompetent as evidence under this 
section, the issue being the value of all the 
debtor’s lands at the time of the voluntary deed 
attacked in the action. Hood v. Cobb, 207 N.C. 
128, 176 S.E. 288 (1934). 
Evidence of Grantee’s Resulting Trust in 

Property Conveyed. — Where a deed from a 
husband to his wife was sought to be set aside 
by his creditors for fraud, evidence tending to 
show that she had a resulting trust by reason of 
her having conveyed the same land to her 
husband without consideration moving to her 
was held inadmissible, under the principle that 
a grantor in a deed to lands may not engraft a 
resulting trust upon his conveyance of the fee 
simple title with full covenants and warranty of 
title. Kelly Springfield Tire Co. v. Lester, 192 
N.C. 642, 135 S.E. 778 (1926). 
Evidence Sufficient to Carry Issue of 

Intent to Jury. — Though the ultimate burden 
of proof rests upon the plaintiff to show either 
actual intent by the defendant grantors to de- 
fraud their creditors or failure by them to 
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retain property sufficient to pay their then 
existing debts, when the plaintiff introduces an 
admission by the defendants that their deed of 
trust was “voluntary,” and introduces evidence 
that they were then indebted to the plaintiff, 
which debt has not been paid, this is evidence 
tending to show an intent to delay, hinder, and 
defraud creditors sufficient to carry the case to 
the jury for its determination of the issue, and 
a judgment of nonsuit is improperly granted. 
Virginia-Carolina Laundry Supply Corp. v. 
Scott, 267 N.C. 145, 148 S.E.2d 1 (1966). 
When Question of Fraud for Jury. — A 

prior similar provision only required the ques- 
tion of fraud to be submitted to a jury in cases 
where property fully sufficient and available to 
pay all creditors was retained by the donor. 
Black v. Sanders, 46 N.C. 67 (1853). See 
Sturdivant v. Davis, 31 N.C. 365 (1849). 
Retention of Sufficient Property Is 

Question for Jury. — It is a question of fact 
for the determination of the jury whether the 
donor had retained property amply sufficient to 
pay his creditors at the time of his making a 
gift, within the intent and meaning of the 
section, which determines the validity of the 
transaction. Garland v. Arrowood, 177 N.C. 

§ 39-23.2. Insolvency. 
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371, 99 S:.E. 100 (1919). 
Effect of Decree. — When the court has 

declared a voluntary conveyance void as to the 
plaintiff, and decreed that it be “set aside, 
revoked, rescinded, and annulled,” it is avoided 

only as between the parties to the action. 
Sturges v. Portis Mining Co., 206 F. 534 

(E.D.N.C. 1913). 

VI. MARRIAGE SETTLEMENTS. 

Gifts Between Husband and Wife. — All 
gifts from a husband to his wife are good inter 
se, and against all persons claiming under 
them; and good against all persons, if he is not 
in debt at the time; but such gifts are voidable 
as to existing creditors, if their rights are not 
secured. Walton v. Parish, 95 N.C. 259 (1886). 

Husband May Surrender Curtesy Ini- 
tiate. — Since the Act of 1848, a husband has 
the right to surrender his estate as tenant by 
the curtesy initiate and let it merge in the 
reversion of his wife, who, with the assent of 
her husband, may sell the same and receive the 
whole of the purchase money. Teague v. Downs, 
69 N.C. 280 (1873). See § 29-4 which abolishes 

curtesy. 

(a) A debtor is insolvent if the sum of the debtor’s debts is greater than all 
of the debtor’s assets at a fair valuation. 

(b) A debtor who is generally not paying the debtor’s debts as they become 
due is presumed to be insolvent. 

(c) A partnership is insolvent under subsection (a) of this section if the sum 

of the partnership’s debts is greater than the aggregate, at a fair valuation, of 

all of the partnership’s assets and the sum of the excess of the value of each 

ete partner’s nonpartnership assets over the partner’s nonpartnership 

ebts. 
(d) Assets under this section do not include property that has been trans- 

ferred, concealed, or removed with intent to hinder, delay, or defraud creditors 

os ek has been transferred in a manner making transfer voidable under this 

ticle. 
(e) Debts under this section do not include an obligation to the extent it is 

secured by a valid lien on property of the debtor not included as an asset. 

(1997-291, s. 2.) 

OFFICIAL COMMENT 

(1) Subsection (a) is derived from the defini- 
tion of “insolvent” in § 101(29)(A) of the Bank- 

ruptcy Code. The definition in subsection (a) 
and the correlated definition of partnership 
insolvency in subsection (c) contemplate a fair 
valuation of the debts as well as the assets of 
the debtor. As under the definition of the same 
term in § 2 of the Uniform Fraudulent Convey- 
ance Act exempt property is excluded from the 
computation of the value of the assets. See 
§ 1(2) supra. For similar reasons interests in 

valid spendthrift trusts and interests in tenan- 
cies by the entireties that cannot be severed by 
a creditor of only one tenant are not included. 
See the Comment to § 1(2) supra. Since a valid 

lien also precludes an unsecured creditor from 
collecting the creditor’s claim from the encum- 
bered interest in a debtor’s property, both the 
encumbered interest and the debt secured 
thereby are excluded from the computation of 
insolvency under this Act. See § 1(2) supra and 
subsection (e) of this section. 
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The requirement of § 550(b)(1) of the Bank- 
ruptcy Code that a transferee be “without 
knowledge of the voidability of the transfer” in 
order to be protected has been omitted as inap- 
propriate. Knowledge of the facts rendering the 
transfer voidable would be inconsistent with 
the good faith that is required of a protected 
transferee. Knowledge of the voidability of a 
transfer would seem to involve a legal conclu- 
sion. Determination of the voidability of the 
transfer ought not to require the court to in- 
quire into the legal sophistication of the trans- 
feree. 

(2) Section 2(b) establishes a rebuttable pre- 
sumption of insolvency from the fact of general 
nonpayment of debts as they become due. Such 
general nonpayment is a ground for the filing of 
an involuntary petition under § 303(h)(1) of 
the Bankruptcy Code. See also U.C.C. § 1- 
201(23), which declares a person to be “insol- 
vent” who “has ceased to pay his debts in the 
ordinary course of business.” The presumption 
imposes on the party against whom the pre- 
sumption is directed the burden of proving that 
the nonexistence of insolvency as defined in 
§ 2(a) is more probable than its existence. See 
Uniform Rules of Evidence (1974 Act), Rule 
301(a). The 1974 Uniform Rule 301(a) conforms 
to the Final Draft of Federal Rule 301 as 
submitted to the United States Supreme Court 
by the Advisory Committee on Federal Rules of 
Evidence. “The so-called ‘bursting bubble’ the- 
ory, under which a presumption vanishes upon 
the introduction of evidence which would sup- 
port a finding of the nonexistence of the pre- 
sumed fact, even though not believed, is re- 
jected as according presumptions too ‘slight 
and evanescent’ an effect.” Advisory Commit- 
tee’s Note to Rule 301. See also 1 J.Weinstein & 
M.Berger, Evidence 301 [01] (1982). 

The presumption is established in recogni- 
tion of the difficulties typically imposed on a 
creditor in proving insolvency in the bank- 
ruptcy sense, as provided in subsection (a). See 
generally Levit, The Archaic Concept of Bal- 
ance-Sheet Insolvency, 47 Am.Bankr.L.J. 215 
(1973). Not only is the relevant information in 
the possession of a noncooperative debtor but 
the debtor’s records are more often than not 
incomplete and inaccurate. As a practical mat- 
ter, insolvency is most cogently evidenced by a 
general cessation of payment of debts, as has 
long been recognized by the laws of other coun- 
tries and is now reflected in the Bankruptcy 
Code. See Honsberger, Failure to Pay One’s 
Debts Generally as They Become Due: The 
Experience of France and Canada, 54 
Am.Bankr.L.J. 153 (1980); J. MacLachlan, 
Bankruptcy 13, 63-64, 436 (1956). In determin- 
ing whether a debtor is paying its debts gener- 
ally as they become due, the court should look 
at more than the amount and due dates of the 
indebtedness. The court should also take into 
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account such factors as the number of the 
debtor’s debts, the proportion of those debts not 
being paid, the duration of the nonpayment, 
and the existence of bona fide disputes or other 
special circumstances alleged to constitute an 
explanation for the stoppage of payments. The 
court’s determination may be affected by a 
consideration of the debtor’s payment practices 
prior to the period of alleged nonpayment and 
the payment practices of the trade or industry 
in which the debtor is engaged. The case law 
that has developed under § 303(h)(1) of the 
Bankruptcy Code has not required a showing 
that a debtor has failed or refused to pay a 
majority in number and amount of his or her — 
debts in order to prove general nonpayment of 
debts as they become due. See, e.g., Hill v. 
Cargill, Inc. (In re Hill), 8 B.R. 779, 3 C.B.C.2d 
920 (Bk.D.Minn. 1981) (nonpayment of three 
largest debts held to constitute general nonpay- 
ment, although small debts were being paid); In 
re All Media Properties, Inc., 5 B.R. 126, 6 

B.C.D. 586, 2 C.B.C.2d 449 (Bk.S.D.Tex. 1980) 
(missing significant number of payments or 
regularly missing payments significant in 
amount said to constitute general nonpayment; 
missing payments on more than 50% of aggre- 
gate of claims said not to be required to show 
general nonpayment; nonpayment for more 
than 30 days after billing held to establish 
nonpayment of a debt when it is due); In re 
Kreidler Import Corp., 4 B.R. 256, 6 B.C.D. 608, 
2 C.B.C.2d 159 (Bk.D.Md. 1980) (nonpayment 
of one debt constituting 97% of debtor’s total 
indebtedness held to constitute general non- 
payment). A presumption of insolvency does not 
arise from nonpayment of a debt as to which 
there is a genuine bona fide dispute, even 
though the debt is a substantial part of the 
debtor’s indebtedness. Cf. 11 USC. 
§ 303(h)(1), as amended by § 426(b) of Public 

Law No. 98-882, the Bankruptcy Amendments 
and Federal Judgeship Act of 1984. 

(3) Subsection (c) is derived from the defini- 
tion of partnership insolvency in § 101(29)(B) . 
of the Bankruptcy Code. The definition con- 
forms generally to the definition of the same 
term in § 2(2) of the Uniform Fraudulent Con- 
veyance Act. 

(4) Subsection (d) follows the approach of the 
definition of “insolvency” in § 101(29) of the 
Bankruptcy Code by excluding from the compu- 
tation of the value of the debtor’s assets any 
value that can be realized only by avoiding a 
transfer of an interest formerly held by the 
debtor or by discovery or pursuit of property 
that has been fraudulently concealed or re- 
moved. 

Subsection (e) is new. It makes clear the 
purpose not to render a person insolvent under 
this section by counting as a debt an obligation 
secured by property of the debtor that is not 
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counted as an asset. See also Comments to 

§§ 1(2) and 2(a) supra. 
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NORTH CAROLINA COMMENT 

The drafters of the Uniform Fraudulent Con- 
veyance Act identified confusion about the con- 
cept of insolvency as one of the three basic 
uncertainties in then-existing fraudulent con- 
veyance law. See Prefatory Note to Uniform 
Fraudulent Conveyance Act; Howard, 50 N.C. 
L. Rev. at 875. N.C. Gen. Stat. § 39-23.2, in 
conjunction with the definitions of “asset” and 
“debt” (and the various definitions that are 
employed in connection with those terms), ap- 
pears to eliminate this uncertainty. There 
seems to be little substantive change to North 
Carolina law, although uncertainty as to the 
meaning of North Carolina law makes this 
conclusion debatable. 

North Carolina fraudulent conveyance cases 
have long determined solvency by contrasting a 
person’s assets with his liabilities, and have 
rejected a test concerning whether the person is 
able to pay his debts in the ordinary course of 
business. Silver Valley Mining Co. v. North 
Carolina Smelting Co., 119 N.C. 417, 418-19, 25 
S.E. 954, 954-55 (1896); Unaka and City Na- 
tional Bank of Johnson City, Tennessee v. Lewis, 
201 N.C. 148, 153, 159 S.E. 312, 314 (1931). But 
see Sample v. Jackson, 223 N.C. 335, 339, 26 
S.E.2d 876, 879 (1948) (dictum) (stating that 
the North Carolina test is ability to pay debts). 
Also cf. N.C. Gen. Stat. § 25-1-201(23) (UCC 

definition of “insolvent” is a person who “has 
ceased to pay his debts in the ordinary course of 
business.”) 

Under former North Carolina fraudulent 
conveyance law, “insolvency” may not have 
been an element of a fraudulent conveyance so 
much as solvency (the retention of property 
“fully sufficient” for the satisfaction of creditors) 
was a defense. See former N.C. Gen. Stat. 
§ 39-17; Howard, 50 N.C. L. Rev. at 882-85. But 
see Virginia-Carolina Laundry Supply Corp. v. 
Scott, 267 N.C. 145, 150, 148 S.E.2d 1, 4 (1966) 
(holding it was an attacking creditor’s burden 
to demonstrate that transferor was insolvent). 
Whether a debtor had retained property “fully 
sufficient” to satisfy his creditors was a jury 
issue; the courts generally took a case-by-case 

§ 39-23.3. Value. 

approach and allowed juries to consider all 
relevant factors. Garland v. Arrowood, 177 

NG37103873, 99 S.Be 100,:102..(1919)..CF 
Williams v. Hughes, 136 N.C. 58, 48 S.E. 518 
(1904) (property retained held as a matter of 
law not to be fully sufficient). Rules for deter- 
mining whether retained property was “fully 
sufficient” did emerge: exempt property was not 
to be considered; contingent liabilities were to 
be valued at the amount of the debtor’s proba- 
ble ultimate liability. Williams v. Hughes, 
supra; Shuford v. Cook, 169 N.C. 52, 55, 85S.K. 
142, 144 (1915). 

Subsection (b) creates a presumption that a 
person not generally paying his debts is insol- 
vent. While there appear to be no North Caro- 
lina fraudulent conveyance cases that have 
recognized such a presumption, subsection (b) 
is consistent with North Carolina definitions of 
insolvency in some other contexts. See N.C. 
Gen. Stat. § 25-1-201(23) (UCC definition of 

insolvency); N.C. Gen. Stat. § 58-30-10(13) 
(definition of insolvency for purposes of laws 
dealing with insolvent insurance companies); 
N.C. Gen. Stat. § 53-1(3) (statute dealing with 

bank insolvency and including bank’s inability 
to meet deposit liabilities within definition). 

The definition of insolvency as it relates to 
partnerships (subsection (c)) appears to be 
without precedent in North Carolina fraudu- 
lent conveyance law, but follows from the con- 
cept of a partnership as an association of part- 
ners each of whom is liable for the partnership’s 
debts. See N.C. Gen. Stat. § 59-45. Outside the 

context of fraudulent conveyance law, North 
Carolina has considered a partnership to be 
insolvent when the debts of the partnership 
have exceeded the assets of the partnership 
itself. Farmer v. Head, 175 N.C 273, 275-76, 95 
S.E 567, 568 (1918). 

No North Carolina cases have been located 
addressing the exclusion of assets that have 
been the subject of fraudulent transfers (sub- 
section (d)) and the exclusion of debts to the 
extent they are secured (subsection (e)). 

(a) Value is given for a transfer or an obligation if, in exchange for the 

transfer or obligation, property is transferred or an antecedent debt 1s secured 

or satisfied, but value does not include an unperformed promise made 

otherwise than in the ordinary course of the promisor’s business to furnish 

support to the debtor or another person. 
(b) For the purposes of G.S. 39-23.4(a)(2) and G.S. 39-23.5, a person gives a 

reasonably equivalent value if the person acquires an interest of the debtor in 

419 



§39-23.3 CH. 39. CONVEYANCES §39-23.3 

an asset pursuant to a regularly conducted, noncollusive foreclosure sale or 
execution of a power of sale for the acquisition or disposition of the interest of 
the debtor upon default under a mortgage, deed of trust, or security agreement. 

(c) A transfer is made for present value if the exchange between the debtor 
and the transferee is intended by them to be contemporaneous and is in fact 
substantially contemporaneous. (1997-291, s. 2; 1998-217, s. 6.) 

OFFICIAL COMMENT 

(1) This section defines “value” as used in 
various contexts in this Act, frequently with a 
qualifying adjective. The word appears in the 
following sections: 

4(a)(2) (“reasonably equivalent value”); 
4(b)(8) (“value ... reasonably equivalent”); 
5(a) (“reasonably equivalent value”); 
5(b) (“present, reasonably equivalent value”); 
8(a) (“reasonably equivalent value”); 
8(b), (d), and (e) (“value”); 
8(f)(1) (“new value”); and 
8(f)(3) (“present value”). 
(2) Section 3(a) is adapted from 

§ 548(d)(2)(A) of the Bankruptcy Code. See also 
§ 3(a) of the Uniform Fraudulent Conveyance 

Act. The definition in Section 3 is not exclusive. 
“Value” is to be determined in light of the 
purpose of the Act to protect a debtor’s estate 
from being depleted to the prejudice of the 
debtor’s unsecured creditors. Consideration 
having no utility from a creditor’s viewpoint 
does not satisfy the statutory definition. The 
definition does not specify all the kinds of 
consideration that do not constitute value for 
the purposes of this Act — e.g., love and affec- 
tion. See, e.g., United States v. West, 299 
F.Supp. 661, 666 (D.Del. 1969). 

(3) Section 3(a) does not indicate what is 
“reasonably equivalent value” for a transfer or 
obligation. Under this Act, as under § 548(a)(2) 
of the Bankruptcy Code, a transfer for security 
is ordinarily for a reasonably equivalent value 
notwithstanding a discrepancy between the 
value of the asset transferred and the debt 
secured, since the amount of the debt is the 
measure of the value of the interest in the asset 
that is transferred. See, e.g., Peoples-Pitts- 
burgh Trust Co. v. Holy Family Polish Nat'l 
Catholic Church, Carnegie, Pa., 341 Pa. 390, 19 
A.2d 360 (1941). If, however, a transfer pur- 
ports to secure more than the debt actually 
incurred or to be incurred, it may be found to be 
for less than a reasonably equivalent value. See 
e.g., In re Peoria Braumeister Co., 138 F.2d 
520, 523 (7th Cir. 1943) (chattel mortgage se- 
curing a $3,000 note held to be fraudulent when 
the debt secured was only $2,500); Hartford 
Acc. & Indemnity Co. v. Jirasek, 254 Mich. 13 1, 
140, 235 N.W. 836, 839 (1931) (quitclaim deed 
given as mortgage held to be fraudulent to the 
extent the value of the property transferred 
exceeded the indebtedness secured). If the debt 

is a fraudulent obligation under this Act, a 
transfer to secure it as well as the obligation 
would be vulnerable to attack as fraudulent. A 
transfer to satisfy or secure an antecedent debt — 
owed an insider is also subject to avoidance 
under the conditions specified in Section 5(b). 

(4) Section 3(a) of the Uniform Fraudulent 
Conveyance Act has been thought not to recog- 
nize that an unperformed promise could consti- 
tute fair consideration. See McLaughlin, Appli- 
cation of the Uniform Fraudulent Conveyance 
Act, 46 Harv.L.Rev. 404, 414 (1933). Courts 
construing these provisions of the prior law 
nevertheless have held unperformed promises 
to constitute value in a variety of circum- 
stances. See, e.g., Harper v. Lloyd’s Factors, 
Inc., 214 F.2d 662 (2d Cir. 1954) (transfer of 
money for promise of factor to discount 
transferor’s purchase-money notes given to fur 
dealer); Schlecht v. Schlecht, 168 Minn. 168, 
176-77, 209 N.W. 8838, 886-87 (1926) (transfer 
for promise to make repairs and improvements 
on transferor’s homestead); Farmer’s Exchange 
Bank v. Oneida Motor Truck Co., 202 Wis. 266, 
232 N.W. 536 (1930) (transfer in consideration 
of assumption of certain of transferor’s liabili- 
ties); see also Hummel v. Cernocky, 161 F.2d 
685 (7th Cir. 1947) (transfer in consideration of 
cash, assumption of a mortgage, payment of 
certain debts, and agreement to pay other 
debts). Likewise a transfer in consideration of a 
negotiable note discountable at a commercial 
bank, or the purchase from an established, 
solvent institution of an insurance policy, annu- 
ity, or contract to provide care and accommoda- - 
tions clearly appears to be for value. On the 
other hand, a transfer for an unperformed 
promise by an individual to support a parent or 
other transferor has generally been held void- 
able as a fraud on creditors of the transferor. 
See, e.g., Springfield Ins. Co. v. Fry, 267 F.Supp. 
693 (N.D.Okla. 1967); Sandler v. Parlapiano, 
236 App.Div. 70, 258 N.Y.Supp. 88 (1st Dep’t 
1932); Warwick Municipal Employees Credit 
Union v. Higham, 106 R.E. 363, 259 A.2d 852 
(1969); Hulsether v. Sanders, 54 S.D. 412, 223 
N.W. 335 (1929); Cooper v. Cooper, 22 
Tenn.App. 473, 477, 124 S.W.2d 264, 267 
(1939); Note, Rights of Creditors in Property 
Conveyed in Consideration of Future Support, 
45 Iowa L.Rev. 546, 550-62 (1960). This Act 
adopts the view taken in the cases cited in 
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determining whether an unperformed promise 
is value. 

(5) Subsection (b) rejects the rule of such 
cases as Durrett v. Washington Nat. Ins. Co., 
621 F.2d 201 (5th Cir. 1980) (nonjudicial fore- 
closure of a mortgage avoided as a fraudulent 
transfer when the property of an insolvent 
mortgagor was sold for less than 70% of its fair 
value); and Abramson v. Lakewood Bank & 
Trust Co., 647 F.2d 547 (5th Cir. 1981), cert. 
denied, 454 U.S. 1164 (1982) (nonjudicial fore- 
closure held to be fraudulent transfer if made 
without fair consideration). Subsection (b) 
adopts the view taken in Lawyers Title Ins. 
Corp. v. Madrid (In re Madrid), 21 B.R. 424 
(B.A.P. 9th Cir. 1982), aff'd on another ground, 
725 F.2d 1197 (9th Cir. 1984), that the price bid 
at a public foreclosure sale determines the fair 
value of the property sold. Subsection (b) pre- 
scribes the effect of a sale meeting its require- 
ments, whether the asset sold is personal or 
real property. The rule of this subsection ap- 
plies to a foreclosure by sale of the interest of a 
vendee under an installment land contract in 
accordance with applicable law that requires or 
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permits the foreclosure to be effected by a sale 
in the same manner as the foreclosure of a 
mortgage. See G.Osborne, G.Nelson, & 
D.Whitman, Real Estate Finance Law 83-84, 
95-97 (1979). The premise of the subsection is 
that “a sale of the collateral by the secured 
party as the normal consequence of default . . . 
[is] the safest way of establishing the fair value 
of the collateral . . ..” 2 G.Gilmore, Security 
Interests in Personal Property, 1227 (1965). 

If a lien given an insider for a present con- 
sideration is not perfected as against a subse- 
quent bona fide purchaser or is so perfected 
after a delay following an extension of credit 
secured by the lien, foreclosure of the len may 
result in a transfer for an antecedent debt that 
is voidable under Section 5(b) infra. Subsection 
(b) does not apply to an action under Section 
4(a)(1) to avoid a transfer or obligation because 
made or incurred with actual intent to hinder, 
delay, or defraud any creditor. 

(6) Subsection (c) is an adaptation of 
§ 547(c)(1) of the Bankruptcy Code. A transfer 
to an insider for an antecedent debt may be 
voidable under § 5(b) infra. 

NORTH CAROLINA COMMENT 

Subsection (a) concerns itself with what con- 
stitutes “value.” The term, qualified with adjec- 
tives (principally “reasonably equivalent val- 
ue”) appears throughout N.C. Gen. Stat. § 39- 
23.4, -23.5 and -23.8. Two actions are stated to 
constitute the giving of “value”: transfers of 
property and securing or satisfying prior debt. 

Prior North Carolina law has dealt with what 
constitutes “full value” or “good consideration,” 
terms that were employed in former N.C. Gen. 
Stat. § 39-16 and -19. The inquiry has gener- 
ally focused on the amount of consideration, 
however, rather than on its character. Two 
types of consideration that have been analyzed 
in prior law are prior indebtedness (so-called 
“antecedent debt”) and unfulfilled (“executory”) 
promises. As to antecedent debt, prior North 
Carolina law laid down the same rule as that 
set out in subsection (a): antecedent debt qual- 
ified as consideration. See Fowle v. McLean, 168 

N.C. 537, 541, 84 S.E. 852, 854 (1915). See also 
Howard, 50 N.C. L. Rev. at 880-81. 

Executory promises of support constituted 
consideration under prior North Carolina law, 
subject to a number of exceptions and limits. 
Services furnished to relatives were presumed 
to be gratuitous; the relationship of the parties 

could go far toward raising a presumption that 
a transfer involved fraudulent intent. See 
Howard, 50 N.C. L. Rev. at 881-82. Subsection 
(a) excludes from the definition of value unper- 
formed promises to furnish support, subject 
only to an exception for a promise made in the 
ordinary course of the provisor’s business. This 
blanket exclusion represents a change from 
prior North Carolina law. Subsection (a) does 
not expressly address unperformed promises 
other than to furnish support. But see Official 
Comment 4. 

Subsection (b) rejects the so-called “Durrett” 
rule. See Durrett v. Washington National Ins. 
Co., 621 F.2d 201 (5th Cir. 1980) (dealing with 
the Bankruptcy Act provision analogous to 
Bankruptcy Code § 548(a)(2)); Official Com- 
ment 5. The Durrett rule has been rejected by 
the United States Supreme Court. BFP v. Res- 
olution Trust Corp., 511 U.S. 531 (1994). There 
is no North Carolina law on this subject. How- 
ever subsection (b) is consistent with the phi- 
losophy of North Carolina’s unique Part 6 of 
Article 9 of the UCC (N.C. Gen. Stat. § 25-9- 

601 et seg.), which adopts a conclusive pre- 
sumption that a sale conducted in a certain 
manner is commercially reasonable. 
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§ 39-23.4. Transfers fraudulent as to present and future 
creditors. 

(a) A transfer made or obligation incurred by a debtor is fraudulent as to a 
creditor, whether the creditor’s claim arose before or after the transfer was 
made or the obligation was incurred, if the debtor made the transfer or 
incurred the obligation: 

(1) With intent to hinder, delay, or defraud any creditor of the debtor; or 
(2) Without receiving a reasonably equivalent value in exchange for the 

transfer or obligation, and the debtor: 
a. Was engaged or was about to engage in a business or a transaction 

for which the remaining assets of the debtor were unreasonably 
small in relation to the business or transaction; or < 

b. Intended to incur, or believed that the debtor would incur, debts 
beyond the debtor’s ability to pay as they became due. 

(b) In determining intent under subdivision (a)(1) of this section, consider- 
ation may be given, among other factors, to whether: 

(1) 
(2) 

(3) 
(4) 

(5) 
(6) 
(7) 
(8) 

(9) 

The transfer or obligation was to an insider; 
The debtor retained possession or control of the property transferred 
after the transfer; 
The transfer or obligation was disclosed or concealed; 
Before the transfer was made or obligation was incurred, the debtor 
had been sued or threatened with suit; 
The transfer was of substantially all the debtor’s assets; 
The debtor absconded; 
The debtor removed or concealed assets; 
The value of the consideration received by the debtor was reasonably 
equivalent to the value of the asset transferred or the amount of the 
obligation incurred; 
The debtor was insolvent or became insolvent shortly after the 
transfer was made or the obligation was incurred; 

(10) The transfer occurred shortly before or shortly after a substantial 
debt was incurred; 

(11) The debtor transferred the essential assets of the business to a lienor 
who transferred the assets to an insider of the debtor; 

(12) The debtor made the transfer or incurred the obligation without 
receiving a reasonably equivalent value in exchange for the transfer 
or obligation, and the debtor reasonably should have believed that the 
debtor would incur debts beyond the debtor’s ability to pay as they 
became due; and 

(13) The debtor transferred the assets in the course of legitimate estate or 
tax planning. (1997-291, s. 2.) 

OFFICIAL COMMENT 

(1) Section 4(a)(1) is derived from § 7 of the 
Uniform Fraudulent Conveyance Act. Factors 
appropriate for consideration in determining 
actual intent under paragraph (1) are specified 
in subsection (b). 

(2) Section 4(a)(2) is derived from §$ 5 and 6 
of the Uniform Fraudulent Conveyance Act but 
substitutes “reasonably equivalent value” for 
“fair consideration.” The transferee’s good faith 
was an element of “fair consideration” as de- 
fined in § 3 of the Uniform Fraudulent Convey- 
ance Act, and lack of fair consideration was one 
of the elements of a fraudulent transfer as 

defined in four sections of the Uniform Act. The 
transferee’s good faith is irrelevant to a deter- 
mination of the adequacy of the consideration 
under this Act, but lack of good faith may be a 
basis for withholding protection of a transferee 
or obligee under § 8 infra. 

(3) Unlike the Uniform Fraudulent Convey- 
ance Act as originally promulgated, this Act 
does not prescribe different tests when a trans- 
fer is made for the purpose of security and 
when it is intended to be absolute. The premise 
of this Act is that when a transfer is for security 
only, the equity or value of the asset that 
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exceeds the amount of the debt secured re- 
mains available to unsecured creditors and 
thus cannot be regarded as the subject of a 
fraudulent transfer merely because of the en- 
cumbrance resulting from an otherwise valid 
security transfer. Disproportion between the 
value of the asset securing the debt and the size 
of the debt secured does not, in the absence of 
circumstances indicating a purpose to hinder, 
delay, or defraud creditors, constitute an imper- 
missible hindrance to the enforcement of other 
creditors’ rights against the debtor-transferor. 
Cf. U.C.C. § 9-311. 

(4) Subparagraph (i) of § 4(a)(2) is an adap- 
tation of § 5 of the Uniform Fraudulent Con- 
veyance Act but substitutes “unreasonably 
small [assets] in relation to the business or 
transaction” for “unreasonably small capital.” 
The reference to “capital” in the Uniform Act is 
ambiguous in that it may refer to net worth or 
to the par value of stock or to the consideration 
received for stock issued. The special meanings 
of “capital” in corporation law have no rele- 
vance in the law of fraudulent transfers. The 
subparagraph focuses attention on whether the 
amount of all the assets retained by the debtor 
was inadequate, i.e., unreasonably small, in 
light of the needs of the business or transaction 
in which the debtor was engaged or about to 
engage. 

(5) Subsection (b) is a nonexclusive catalogue 
of factors appropriate for consideration by the 
court in determining whether the debtor had an 
actual intent to hinder, delay, or defraud one or 
more creditors. Proof of the existence of any one 
or more of the factors enumerated in subsection 
(b) may be relevant evidence as to the debtor’s 
actual intent but does not create a presumption 
that the debtor has made a fraudulent transfer 
or incurred a fraudulent obligation. The list of 
factors includes most of the badges of fraud 
that have been recognized by the courts in 
construing and applying the Statute of 13 Eliz- 
abeth and § 7 of the Uniform Fraudulent Con- 
veyance Act. Proof of the presence of certain 
badges in combination establishes fraud con- 
clusively—i.e., without regard to the actual 
intent of the parties--when they concur as pro- 
vided in § 4(a)(2) or in § 5. The fact that a 
transfer has been made to a relative or to an 
affiliated corporation has not been regarded as 
a badge of fraud sufficient to warrant avoidance 
when unaccompanied by any other evidence of 
fraud. The courts have uniformly recognized, 
however, that a transfer to a closely related 
person warrants close scrutiny of the other 
circumstances, including the nature and extent 
of the consideration exchanged. See 1 G. Glenn, 
Fraudulent Conveyances and Preferences 
§ 307 (Rev. ed. 1940). The second, third, fourth, 
and fifth factors listed are all adapted from the 
classic catalogue of badges of fraud provided by 
Lord Coke in Twyne’s Case, 3 Coke 80b, 76 
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Eng.Rep. 809 (Star Chamber 1601). Lord Coke 
also included the use of a trust and the recita- 
tion in the instrument of transfer that it “was 
made honestly, truly, and bona fide,” but the use 
of the trust is fraudulent only when accompa- 
nied by elements or badges specified in this Act, 
and recitals of “good faith” can no longer be 
regarded as significant evidence of a fraudulent 
intent. 

(6) In considering the factors listed in § 4(b) 
a court should evaluate all the relevant circum- 
stances involving a challenged transfer or obli- 
gation. Thus the court may appropriately take 
into account all indicia negativing as well as 
those suggesting fraud, as illustrated in the 
following reported cases: 

(a) Whether the transfer or obligation was to 
an insider: Salomon v. Kaiser (In re Kaiser), 
722 F.2d 1574, 1582-83 (2d Cir. 1983) Gnsolvent 
debtor’s purchase of two residences in the name 
of his spouse and the creation of a dummy 
corporation for the purpose of concealing assets 
held to evidence fraudulent intent); Banner 
Construction Corp. v. Arnold, 128 So.2d 893 
(Fla.Dist.App. 1961) (assignment by one corpo- 
ration to another having identical directors and 
stockholders constituted a badge of fraud); 
Travelers Indemnity Co. v. Cormaney, 258 Iowa 
237, 1388 N.W.2d 50 (1965) (transfer between 
spouses said to be a circumstance that shed 
suspicion on the transfer and that with other 
circumstances warranted avoidance); 

Hatheway v. Hanson, 230 Iowa 386, 297 N.W. 
824 (1941) (transfer from parent to child said to 
require a critical examination of surrounding 
circumstances, which, together with other 
indicia of fraud, warranted avoidance); 
Lumpkins v. McPhee, 59 N.M. 442, 286 P.2d 
299 (1955) (transfer from daughter to mother 
said to be indicative of fraud but transfer held 
not to be fraudulent due to adequacy of consid- 
eration and delivery of possession by 
transferor). 

(b) Whether the transferor retained posses- 
sion or control of the property after the trans- 
fer: Harris v. Shaw, 224 Ark. 150, 272 S.W.2d 53 
(1954) (retention of property by transferor said 
to be a badge of fraud and, together with other 
badges, to warrant avoidance of transfer); 
Stephens v. Reginstein, 89 Ala. 561, 8 So. 68 
(1890) (transferor’s retention of control and 
management of property and business after 
transfer held material in determining transfer 
to be fraudulent); Allen v. Massey, 84 U.S. (17 
Wall.) 351 (1872) Goint possession of furniture 
by transferor and transferee considered in 
holding transfer to be fraudulent); Warner v. 
Norton, 61 U.S. (20 How.) 448 (1857) (surrender 
of possession by transferor deemed to negate 
allegations of fraud). 

(c) Whether the transfer or obligation was 
concealed or disclosed: Walton v. First National 
Bank, 13 Colo. 265, 22 P. 440 (1889) (agreement 
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between parties to conceal the transfer from 
the public said to be one of the strongest badges 
of fraud); Warner v. Norton, 61 U.S. (20 How.) 
448 (1857) (although secrecy said to be a cir- 
cumstance from which, when coupled with 
other badges, fraud may be inferred, transfer 
was held not to be fraudulent when made in 
good faith and transferor surrendered posses- 
sion); W.T. Raleigh Co. v. Barnett, 253 Ala. 4338, 
44 So.2d 585 (1950) (failure to record a deed in 
itself said not to evidence fraud, and transfer 
held not to be fraudulent). 

(d) Whether, before the transfer was made or 
obligation was incurred, a creditor sued or 
threatened to sue the debtor: Harris v. Shaw, 
224 Ark. 150, 272 S.W. 2d 53 (1954) (transfer 
held to be fraudulent when causally connected 
to pendency of litigation and accompanied by 
other badges of fraud); Pergrem v. Smith, 255 
S.W.2d 42 (Ky.App. 1953) (transfer in anticipa- 
tion of suit deemed to be a badge of fraud; 
transfer held fraudulent when accompanied by 
insolvency of transferor who was related to 
transferee); Bank of Sun Prairie v. Hovig, 218 
F.Supp. 769 (W.D.Ark. 1963) (although threat 
or pendency of litigation said to be an indicator 
of fraud, transfer was held not to be fraudulent 
when adequate consideration and good faith 
were shown). 

(e) Whether the transfer was of substantially 
all the debtor’s assets: Walbrun v. Babbitt, 83 
U.S. (16 Wall.) 577 (1872) (sale by insolvent 
retail shop owner of all of his inventory in a 
single transaction held to be fraudulent); Cole 
v. Mercantile Trust Co., 133 N.Y. 164, 30 N.E. 
847 (1892) (transfer of all property before plain- 
tiff could obtain a judgment held to be fraudu- 
lent); Lumpkins v. McPhee, 59 N.M. 442, 286 
P.2d 299 (1955) (although transfer of all assets 
said to indicate fraud, transfer held not to be 
fraudulent because full consideration was paid 
and transferor surrendered possession). 

(f) Whether the debtor had absconded: In re 
Thomas, 199 F. 214 (N.D.N.Y. 1912) (when 
debtor collected all of his money and property 
with the intent to abscond, fraudulent intent 
was held to be shown). 

(g) Whether the debtor had removed or con- 
cealed assets: Bentley v. Young, 210 F. 202 
(S.D.N.Y 1914), aff’d, 223 F. 536 (2d Cir. 1915) 
(debtor’s removal of goods from store to conceal 
their whereabouts and to sell them held to 
render sale fraudulent); Cioli v. Kenourgios, 59 
Cal.App. 690, 211 P. 838 (1922) (debtor’s sale of 
all assets and shipment of proceeds out of the 
country held to be fraudulent notwithstanding 
adequacy of consideration). 

(h) Whether the value of the consideration 
received by the debtor was reasonably equiva- 
lent to the value of the asset transferred or the 
amount of the obligation incurred: Toomay vy. 
Graham, 151 S.W.2d 119 (Mo.App. 1941) (al- 
though mere inadequacy of consideration said 
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not to be a badge of fraud, transfer held to be 
fraudulent when accompanied by badges of 
fraud); Texas Sand Co. v. Shield, 381 S.W.2d 48 
(Tex. 1964) (inadequate consideration said to be 
an indicator of fraud, and transfer held to be 
fraudulent because of inadequate consider- 
ation, pendency of suit, family relationship of 
transferee, and fact that all nonexempt prop- 
erty was transferred); Weigel v. Wood, 355 Mo. 
11, 194 S.W.2d 40 (1946) (although inadequate 
consideration said to be a badge of fraud, trans- 
fer held not to be fraudulent when inadequacy 
not gross and not accompanied by any other 
badge; fact that transfer was from father to son 
held not sufficient to establish fraud). 

(i) Whether the debtor was insolvent or be- 
came insolvent shortly after the transfer was 
made or obligation was incurred: Harris v. 
Shaw, 224 Ark. 150, 272 S.W. 2d 53 (1954) 
(insolvency of transferor said to be a badge of 
fraud and transfer held fraudulent when ac- 
companied by other badges of fraud); Bank of 
Sun Prairie v. Hovig, 218 F.Supp. 769 (W.D. 
Ark. 1963) (although the insolvency of the 
debtor said to be a badge of fraud, transfer held 
not fraudulent when debtor was shown to be 
solvent, adequate consideration was paid, and 
good faith was shown, despite the pendency of 
suit); Wareheim v. Bayliss, 149 Md. 103, 131 A. 
27 (1925) (although insolvency of debtor ac- 
knowledged to be an indicator of fraud, transfer 
held not to be fraudulent when adequate con- 
sideration was paid and whether debtor was 
insolvent in fact was doubtful). 

G) Whether the transfer occurred shortly 
before or shortly after a substantial debt was 
incurred: Commerce Bank of Lebanon vy. 
Halladale A Corp., 618 S.W. 2d 288, 292 
(Mo.App. 1981) (when transferors incurred sub- 
stantial debts near in time to the transfer, 
transfer was held to be fraudulent due to inad- 
equate consideration, close family relationship, 
the debtor’s retention of possession, and the 
fact that almost all the debtor’s property was 
transferred). 

(7) The effect of the two transfers described in © 
§ 4(b)(11), if not avoided, may be to permit a 
debtor and a lienor to deprive the debtor’s 
unsecured creditors of access to the debtor’s 
assets for the purpose of collecting their claims 
while the debtor, the debtor’s affiliate or in- 
sider, and the lienor arrange for the beneficial 
use or disposition of the assets in accordance 
with their interests. The kind of disposition 
sought to be reached here is exemplified by that 
found in Northern Pacific Co. v. Boyd, 228 U.S. 
482 (1913), the leading case in establishing the 
absolute priority doctrine in reorganization 
law. There the Court held that a reorganization 
whereby the secured creditors and the manage- 
ment-owners retained their economic interests 
in a railroad through a foreclosure that cut off 
claims of unsecured creditors against its assets 
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was in effect a fraudulent disposition (id. at 
502-05). See Frank, Some Realistic Reflections 
on Some Aspects of Corporate Reorganization, 
19 Va. L.Rev. 541, 693 (1933). For cases in 
which an analogous injury to unsecured credi- 
tors was inflicted by a lienor and a debtor, see 
Jackson v. Star Sprinkler Corp. of Florida, 575 
F.2d 1223, 1231-34 (8th Cir. 1978); Heath v. 
Helmick, 173 F.2d 157, 161-62 (9th Cir. 1949); 
Toner v. Nuss, 234 FS. 457, 461-62 (E.D.Pa. 
1964); and see In re Spotless Tavern Co., Inc., 4 
F.Supp. 752, 753, 755 (D.Md. 1933). 

(8) Nothing in § 4(b) is intended to affect the 

application of §§ 2-402(2), 9-205, 9-301, or 
6-105 of the Uniform Commercial Code. Section 
2-402(2) recognizes the generally prevailing 
rule that retention of possession of goods by a 
seller may be fraudulent but limits the applica- 
tion of the rule by negating any imputation of 
fraud from “retention of possession in good 
faith and current course of trade by a mer- 
chant-seller for a commercially reasonable time 
after a sale or identification.” Section 9-205 
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explicitly negates any imputation of fraud from 
the grant of liberty by a secured creditor to a 
debtor to use, commingle, or dispose of personal 
property collateral or to account for its pro- 
ceeds. The section recognizes that it does not 
relax prevailing requirements for delivery of 
possession by a pledgor. Moreover, the section 
does not mitigate the general requirement of 
§ 9-301(1)(b) that a nonpossessory security in- 
terest in personal property must be accompa- 

nied by notice-filing to be effective against a 
levying creditor. Finally, like the Uniform 
Fraudulent Conveyance Act this Act does not 
pre-empt the statutes governing bulk transfers, 
such as Article 6 of the Uniform Commercial 
Code. Compliance with the cited sections of the 
Uniform Commercial Code does not, however, 
insulate a transfer or obligation from avoid- 
ance. Thus a sale by an insolvent debtor for less 
than a reasonably equivalent value would be 
voidable under this Act notwithstanding com- 
pliance with the Uniform Commercial Code. 

NORTH CAROLINA COMMENTARY 

This section and N.C. Gen. Stat. § 39-23.5 

are the primary provisions of the UFTA, as they 
define which transfers are voidable. 

This section differs from the version promul- 
gated by the NCCUSL in three respects. The 
General Assembly deleted the phrase “or rea- 
sonably should have believed” in 
subsubdivision (a)(2)b. and added subdivision 
(b)(12). Because the drafters believed that this 
change converted constructive intent from an 
element of a conveyance deemed fraudulent to 
a factor to be considered in determining intent, 
the phrase “actual intent” was changed to “in- 
tent” in subsubdivision (a)(2)b. and the intro- 
ductory language of subsection (b). The General 
Assembly also added subdivision (b)(13). 

The reference to “obligation incurred” in sub- 
section (a) represents a change from prior 
North Carolina law, and reflects a recognition 
that a debtor can harm creditors by incurring a 
fraudulent debt as well as by making a fraud- 
ulent transfer. 

Except for the change described in the pre- 
ceding sentence, subdivision (a)(1) does not 
change fraudulent transfer law in North Caro- 
lina. Under prior law, once a creditor had 
shown actual fraud on the part of the debtor, 
the transfer was void whether the creditor’s 
claim was in existence at the time of the trans- 
action or arose subsequently. See generally 
Howard, 50 N.C. L. Rev. at 887. Subdivision 
(a)(1) is subject to an important limitation: 
under N.C. Gen. Stat. § 39-23.8(a), a transfer 
or obligation is not voidable under subdivision 
(a)(1) against a person who took in good faith 
and for a reasonably equivalent value. With 

that limitation, subdivision (a)(1) is consistent 

with prior North Carolina law. See former N.C. 
Gen. Stat. § 39-19; Aman v. Walker, 165 N.C. 

224, 227, 81 S.E. 162, 164 (1914) (principle 
four). 

Subdivision (a)(2) is intended to address 
transactions for less than “reasonably equiva- 
lent value” that leave a debtor undercapitalized 
(see Official Comment 4) and applies both to 
present and subsequent creditors. It should be 
contrasted with N.C. Gen. Stat. § 39-23.5(a), 
which addresses transactions for less than 
“reasonably equivalent value” made when a 
debtor is or becomes “insolvent” but which 
applies only to creditors whose claims arose 
before the transaction. 

Prior North Carolina law invalidated trans- 
actions for less than a “reasonably fair price” 
when the debtor failed “to retain property fully 
sufficient and available to pay his debts then 
existing.” Aman v. Walker, 165 N.C. 224, 227, 18 
S.E. 162, 164 (1914) (principle two). The rule 
clearly applied to transactions occurring when 
a debtor was “insolvent” in a “balance sheet” 
sense. See North Carolina Comment to N.C. 
Gen. Stat. § 39-23.2. Under prior law a subse- 

quent creditor could use the fact that a convey- 
ance left a business with “unreasonably small 
capital” as evidence of fraud, but the creditor 
nevertheless would have to prove fraudulent 
intent in order to void the conveyance. Howard, 
50 N.C. L. Rev. at 888. 

Subdivision (a)(2) refers to transactions caus- 
ing a debtor to incur debts beyond the debtor’s 
ability to pay as they become due. As noted, 
under prior law when a debtor engaged in a 
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transaction for less than a “reasonably fair 
price” and failed “to retain property fully suffi- 
cient and available to pay his creditors then 
existing,” the transaction generally was void- 
able only by a creditor whose claim was in 
existence as of the time of the transaction in 
question. See North Carolina Comment to N.C. 
Gen. Stat. § 39-23.5. Subdivision (a)(2) broad- 

ens prior law since it can be invoked “whether 
the creditor’s claim arose before or after” the 
transaction. 

Subsection (b) is a non-exclusive list of “badg- 
es of fraud” that can be considered in establish- 
ing a debtor’s fraudulent intent within the 
meaning of subdivision (a)(1). North Carolina 
law has long recognized “badges of fraud” in 
fraudulent conveyance litigation, see, e.g., 
Peebles v. Horton, 64 N.C. 374, 377 (1870), and 
decisions have identified several of the factors 
enumerated in subsection (b). Among these 
factors are close family relationship (Wurlitzer 
Dist. Corp. v. Schofield, 44 N.C. App. 520, 529, 
261 S.E.2d 688, 694 (1980), Nytco Leasing, Inc. 
v. Southeastern Motels, Inc., 40 N.C. App. 120, 
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130, 252 S.E.2d 826, 833 (1979), Unaka & City 
Nat'l Bank v. Lewis, 201 N.C. 148, 156, 159 S.E. 
312, 316-17 (1931), Peeler v. Peeler, 109 N.C. 
628, 634, 14 S.E. 59, 62 (1891)); retention of 
possession (Piedmont Sav. Bank v. Levy, 138 
N.C. 274, 50 S.E. 657 (1905)); secrecy (Reiger v. 
Davis, 67 N.C. 185, 189 (1872)); and pending 
litigation (Helms v. Green, 105 N.C. 251, 262, 11 
S.E. 470, 474 (1890)). As noted above, subdivi- 
sion (b)(12) incorporates language deleted from 
UFTA § 4(a), where it would have had a more 
automatic effect, rather than being a “factor” 
that “may” be considered, and subdivision 
(b)(13) is wholly new. 
Under prior law certain combinations of — 

“badges of fraud” could give rise to a rebuttable 
presumption of fraudulent intent. Howard, 50 
N.C. L. Rev. at 891-893. According to Official 
Comment 5, however, proof of the existence of 
any one or more of the factors enumerated in 
subsection (b) may be relevant evidence as to 
the debtor’s intent but does not create a pre- 
sumption that the debtor has engaged in a 
fraudulent transaction. 

CASE NOTES 

Intent to Defraud. — Evidence was insuf- 
ficient to establish that payments made by a 
corporation to its president were made with 
intent to defraud. Norman Owen Trucking, Inc. 
v. Morkoski, 131 N.C. App. 168, 506 S.E.2d 267 
(1998). 
Real Property Transfers Found Fraudu- 

lent. — Summary judgment was properly 
granted to a bank seeking to set aside real 
property transfers by a loan guarantor to her 
children and their spouses based on the follow- 
ing statutory factors: transferring the property 
to insiders; retaining control and income of the 
property after the transfers; making the trans- 
fers after a suit had been threatened or initi- 

ated; transferring almost all of the transferor’s 
assets; and receiving less than reasonably 
equivalent value for deeded property. Triangle 
Bank v. Eatmon, 143 N.C. App. 521, 547 S.E.2d 
92, 2001 N.C. App. LEXIS 306 (2001). 

Voluntary Nature of Payments. — Evi- 
dence was insufficient to establish that pay- 
ments made by a corporation to its president 
were voluntary or “not for value” where there 
was no evidence as to the value, or lack thereof, 
of services provided by the president to the 
corporation in return for the payments. 
Norman Owen Trucking, Inc. v. Morkoski, 131 
N.C. App. 168, 506 S.E.2d 267 (1998). 

§ 39-23.5. Transfers fraudulent as to present creditors. 

(a) A transfer made or obligation incurred by a debtor is fraudulent as to a 
creditor whose claim arose before the transfer was made or the obligation was 
incurred if the debtor made the transfer or incurred the obligation without 
receiving a reasonably equivalent value in exchange for the transfer or 
obligation, and the debtor was insolvent at that time or the debtor became 
insolvent as a result of the transfer or obligation. 

(b) Atransfer made by a debtor is voidable as to a creditor whose claim arose 
before the transfer was made if the transfer was made to an insider for an 
antecedent debt, the debtor was insolvent at that time, and the insider had 
reasonable cause to believe that the debtor was insolvent. (1997-291, s. 2.) 

OFFICIAL COMMENT 

(1) Subsection (a) is derived from § 4 of the 
Uniform Fraudulent Conveyance Act. It ad- 

heres to the limitation of the protection of that 
section to a creditor who extended credit before 
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the transfer or obligation described. As pointed 
out in Comment (2) accompanying § 4, this Act 
substitutes “reasonably equivalent value” for 
“fair consideration.” 

(2) Subsection (b) renders a_ preferential 
transfer—i.e., a transfer by an insolvent debtor 
for or on account of an antecedent debt--to an 
insider vulnerable as a fraudulent transfer 
when the insider had reasonable cause to be- 
lieve that the debtor was insolvent. This sub- 
section adopts for general application the rule 
of such cases as Jackson Sound Studios, Inc. v. 
Travis, 473 F.2d 503 (5th Cir. 1973) (security 
transfer of corporation’s equipment to corpo- 
rate principal’s mother perfected on eve of 
bankruptcy of corporation held to be fraudu- 
lent); In re Lamie Chemical Co., 296 F. 24 (4th 
Cir. 1924) (corporate preference to corporate 
officers and directors held voidable by receiver 
when corporation was insolvent or nearly so 
and directors had already voted for liquida- 
tion); Stuart v. Larson, 298 F. 223 (8th Cir. 
1924), noted 38 Harv.L.Rev. 521 (1925) (corpo- 
rate preference to director held voidable). See 
generally 2 G. Glenn, Fraudulent Conveyances 
and Preferences 386 (rev. ed. 1940). Subsection 
(b) overrules such cases as Epstein v. Goldstein, 
107 F.2d 755, 757 (2d Cir. 1939) (transfer by 
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insolvent husband to wife to secure his debt to 
her sustained against attack by husband’s 
trustee); Hartford Accident & Indemnity Co. v. 
Jirasek, 254 Mich. 131, 139, 235 N.W. 836, 389 
(1931) (mortgage given by debtor to his brother 
to secure an antecedent debt owed the brother 
sustained as not fraudulent). 

(3) Subsection (b) does not extend as far as 
§ 8(a) of the Uniform Fraudulent Conveyance 
Act and § 548(b) of the Bankruptcy Code in 
rendering voidable a transfer or obligation in- 
curred by an insolvent partnership to a partner, 
who is an insider of the partnership. The trans- 
fer to the partner is not vulnerable to avoidance 
under § 4(b) unless the transfer was for an 

antecedent debt and the partner had reason- 
able cause to believe that the partnership was 
insolvent. The cited provisions of the Uniform 
Fraudulent Conveyance Act and the Bank- 
ruptcy Act make any transfer by an insolvent 
partnership to a partner voidable. Avoidance of 
the partnership transfer without reference to 
the partner’s state of mind and the nature of 
the consideration exchanged would be unduly 
harsh treatment of the creditors of the partner 
and unduly favorable to the creditors of the 
partnership. 

NORTH CAROLINA COMMENT 

As in N.C. Gen. Stat. § 39-23.4(a), subsection 
(a) here adds “obligation incurred” as potential 
subjects of fraudulent transfer law. In other 
respects subsection (a) corresponds to principle 
two of Aman v. Walker, 165 N.C. 224, 227, 81 
S.E. 162, 164 (1914), which invalidated convey- 
ances for less than a “reasonably fair price” 
where the debtor “did not retain property fully 
sufficient and available to pay his debts then 
existing.” Subsection (a) is narrower than prior 
law in one respect, however. Prior law gave 
standing to challenge a transaction only to 
creditors with claims in existence at the time of 
the transaction that. remained unpaid, see 
Powell Bros. v. McMullan Lumber Co., 153 N.C. 
52, 58, 68 S.E. 926, 928-29 (1910), but once the 
transaction was voided, subsequent creditors 

could participate in the redistribution of assets 
recovered. Subsection (a), however, states only 
that the defined category of transactions “is 
fraudulent as to a creditor whose claim arose 
before” the transaction. 

The effect of subsection (b) is to create a 
cause of action for “insider preferences” roughly 
comparable to similar claims under § 547 of 
the United States Bankruptcy Code (11 U.S.C. 
§ 547). Unlike 11 U.S.C. § 547, however, sub- 
section (b) contains the requirement that the 
insider must have had “reasonable cause to 
believe” the debtor was insolvent. N.C. Gen. 
Stat. § 39-23.8(f) contains several defenses ad- 

dressed specifically to subsection (b). 
Subsection (b) has no counterpart under 

prior North Carolina law. 

CASE NOTES 

Voluntary Nature of Payments. — Evi- 
dence was insufficient to establish that pay- 
ments made by a corporation to its president 
were voluntary or “not for value” where there 
was no evidence as to the value, or lack thereof, 
of services provided by the president to the 
corporation in return for the payments. 
Norman Owen Trucking, Inc. v. Morkoski, 131 

N.C. App. 168, 506 S.E.2d 267 (1998). 

Intent to defraud. — Evidence was insuffi- 
cient to establish that payments made by a 
corporation to its president were made with 
intent to defraud. Norman Owen Trucking, Inc. 
v. Morkoski, 131 N.C. App. 168, 506 S.E.2d 267 

(1998). 
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§ 39-23.6. When transfer is made or obligation is incurred. 

For the purposes of this Article: 
(1) A transfer is made: 

a. With respect to an asset that is real property other than a fixture, 
but including the interest of a seller or purchaser under a 
contract for the sale of the asset, when the transfer is so far 
perfected that a good-faith purchaser of the asset from the debtor 
against whom applicable law permits the transfer to be perfected 
cannot acquire an interest in the asset that is superior to the 
interest of the transferee; and 

b. With respect to an asset that is not real property or that is a 
fixture, when the transfer is so far perfected that a creditor on a 
simple contract cannot acquire a judicial lien otherwise than ~ 
under this Article that is superior to the interest of the transferee. 

(2) If applicable law permits the transfer to be perfected as provided in 
subdivision (1) of this section and the transfer is not so perfected 
before the commencement of an action for relief under this Article, the 
transfer is deemed made immediately before the commencement of 
the action. 

(3) If applicable law does not permit the transfer to be perfected as 
provided in subdivision (1) of this section, the transfer is made when 
it becomes effective between the debtor and the transferee. 

(4) Atransfer is not made until the debtor has acquired rights in the asset 
transferred. 

(5) An obligation is incurred: 
a. If oral, when it becomes effective between the parties; or 
b. If evidenced by a writing, when the writing executed by the obligor 

is delivered to or for the benefit of the obligee. (1997-291, s. 2.) 

OFFICIAL COMMENTARY 

(1) One of the uncertainties in the law gov- 
erning the avoidance of fraudulent transfers 
and obligations is the difficulty of determining 
when the cause of action arises. Subsection (b) 
clarifies this point in time. For transfers of real 
estate Section 6(1) fixes the time as the date of 
perfection against a good faith purchaser from 
the transferor and for transfers of fixtures and 
assets constituting personalty, the time is fixed 
as the date of perfection against a judicial lien 
creditor not asserting rights under this Act. 
Perfection typically is effected by notice-filing, 
recordation, or delivery of unequivocal posses- 
sion. See U.C.C. §§ 9-302, 9-304, and 9-305 

(security interest in personal property per- 
fected by notice-filing or delivery of possession 
to transferee); 4 American Law of Property 
§ 17.10-17.12 (1952) (recordation of transfer or 

delivery of possession to grantee required for 
perfection against bona fide purchaser from 
grantor). The provision for postponing the time 
a transfer is made until its perfection is an 
adaptation of § 548(d)(1) of the Bankruptcy 
Code. When no steps are taken to perfect a 
transfer that applicable law permits to be per- 
fected, the transfer is deemed by paragraph (2) 
to be perfected immediately before the filing of 

an action to avoid it; without such a provision to 
cover that eventuality, an unperfected transfer 
would arguably be immune to attack. Some 
transfers — e.g., an assignment of a bank 
account, creation of a security interest in 
money, or execution of a marital or premarital 
agreement for the disposition of property 
owned by the parties to the agreement — may 
not be amenable to perfection as against a bona 
fide purchaser or judicial lien creditor. When a . 
transfer is not perfectible as provided in para- 
graph (11), the transfer occurs for the purpose 
of this Act when the transferor effectively parts 
with an interest in the asset as provided in 
§ 1(12) supra. 

(2) Paragraph (4) requires the transferor to 
have rights in the asset transferred before the 
transfer is made for the purpose of this section. 
This provision makes clear that its purpose 
may not be circumvented by notice-filing or 
recordation of a document evidencing an inter- 
est in an asset to be acquired in the future. Cf. 
Bankruptcy Code § 547(e); U.C.C. § 9- 
203(1)(c).) 

(3) Paragraph (5) is new. It is intended to 
resolve uncertainty arising from Rubin v. Man- 
ufacturers Hanover Trust Co., 661 F.2d 979, 
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989-91, 997 (2d Cir. 1981), insofar as that case 
holds that an obligation of guaranty may be 
deemed to be incurred when advances covered 
by the guaranty are made rather than when the 
guaranty first became effective between the 
parties. Compare Rosenberg, Intercorporate 
Guaranties and the Law of Fraudulent Convey- 
ances: Lender Beware, 125 U.Pa.L.Rev. 235, 
256-57 (1976). 
An obligation may be avoided as fraudulent 
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under this Act if it is incurred under the cir- 
cumstances specified in § 4(a) or § 5(a). The 

debtor may receive reasonably equivalent value 
in exchange for an obligation incurred even 
though the benefit to the debtor is indirect. See 
Rubin v. Manufacturers Hanover Trust Co., 661 
F.2d at 991-92; Williams v. Twin City Co., 251 
F.2d 678, 681 (9th Cir. 1958); Rosenberg, supra 
at 243-46. 

NORTH CAROLINA COMMENTARY 

Subdivision (1) provides a general rule that is 
consistent with the rule found in bankruptcy 
law, see 11 U.S.C. §§ 548(d), 547(e)(1), and with 
the insolvency law North Carolina applies to 
insurance companies, see N.C. Gen. Stat. § 58- 
30-140(b). 

Subdivision (4), providing that a transfer 
does not become effective until the debtor has 
rights in the collateral, mirrors the comparable 
provision in Article 9 of the UCC, N.C. Gen. 
Stat. § 25-9-203(1)(c). 

CASE NOTES 

Cited in Strawbridge v. Sugar Mt. Resort, 
Inc., 243 F. Supp. 2d 472, 2003 U.S. Dist. 
LEXIS 1513 (W.D.N.C. 2003). 

§ 39-23.7. Remedies of creditors. 

(a) In an action for relief against a transfer or obligation under this Article, 
a creditor, subject to the limitations in G.S. 39-23.8, may obtain: 

(1) Avoidance of the transfer or obligation to the extent necessary to 
satisfy the creditor’s claim; 

(2) An attachment or other provisional remedy against the asset trans- 
ferred or other property of the transferee in accordance with the 
procedure prescribed by Article 35 of Chapter 1 of the General 
Statutes; 

(3) Subject to applicable principles of equity and in accordance with 
applicable rules of civil procedure, 
a. An injunction against further disposition by the debtor or a 

transferee, or both, of the asset transferred or of other property; 
b. Appointment of a receiver to take charge of the asset transferred or 

of other property of the transferee; or 
c. Any other relief the circumstances may require. 

(b) If a creditor has obtained a judgment on a claim against the debtor, the 
creditor, if the court so orders, may levy execution on the asset transferred or 
its proceeds. (1997-291, s. 2.) 

OFFICIAL COMMENT 

(1) This section is derived from §§ 9 and 10 of 

the Uniform Fraudulent Conveyance Act. Sec- 
tion 9 of that Act specified the remedies of 
creditors whose claims have matured, and § 10 
enumerated the remedies available to creditors 
whose claims have not matured. A creditor 
holding an unmatured claim may be denied the 
right to receive payment for the proceeds of a 
sale on execution until his claim has matured, 

but the proceeds may be deposited in court or in 
an interest-bearing account pending the matu- 
rity of the creditor’s claim. The remedies spec- 
ified in this section are not exclusive. 

(2) The availability of an attachment or other 
provisional remedy has been restricted by 
amendments of statutes and rules of procedure 
to reflect views of the Supreme Court expressed 
in Sniadach v. Family Finance Corp. of Bay 
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View, 395 U.S. 337 (1969), and its progeny. This 
judicial development and the _ procedural 
changes that followed in its wake do not pre- 
clude resort to attachment by a creditor in 
seeking avoidance of a fraudulent transfer or 
obligation. See, e.g., Britton v. Howard Sav. 
Bank, 727 F.2d 315, 317-20 (8d Cir. 1984); 
Computer Sciences Corp. v. Sci-Tek Inc., 367 
A.2d 658, 661 (Del. Super. 1976); Great Lakes 
Carbon Corp. v. Fontana, 54 A.D.2d 548, 387 
N.Y.S. 2d 115 (1st Dep’t 1976). Section 7(a)(2) 
continues the authorization for the use of at- 
tachment contained in § 9(b) of the Uniform 
Fraudulent Conveyance Act, or of a similar 
provisional remedy, when the state’s procedure 
provides therefor, subject to the constraints 
imposed by the due process clauses of the 
United States and state constitutions. 

(3) Subsections (a) and (b) of § 10 of the 

Uniform Fraudulent Conveyance Act autho- 
rized the court, in an action on a fraudulent 
transfer or obligation, to restrain the defendant 
from disposing of his property, to appoint a 
receiver to take charge of his property, or to 
make any order the circumstances may require. 
Section 10, however, applied only to a creditor 
whose claim was unmatured. There is no rea- 
son to restrict the availability of these remedies 
to such a creditor, and the courts have not so 
restricted them. See, e.g., Lipskey v. Voloshen, 
155 Md. 139, 148-45, 141 Atl. 402, 404-05 
(1928) Gudgment creditor granted injunction 
against disposition of property by transferee, 
but appointment of receiver denied for lack of 
sufficient showing of need for such relief); 
Matthews v. Schusheim, 36 Misc. 2d 918, 922- 
23, 235 N.Y.S.2d 973, 976-77, 991-92 (Sup.Ct. 
1962) (injunction and appointment of receiver 
granted to holder of claims for fraud, breach of 
contract, and alimony arrearages; whether 
creditor’s claim was mature said to be immate- 
rial); Oliphant v. Moore, 155 Tenn. 359, 362-63, 
293 S.W. 541, 542 (1927) (tort creditor granted 
injunction restraining alleged tortfeasor’s dis- 
position of property). 
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(4) As under the Uniform Fraudulent Con- 
veyance Act, a creditor is not required to obtain 
a judgment against the debtor-transferor or to 
have a matured claim in order to proceed under 
subsection (a). See §§ 1(3) and (4) supra; Amer- 

ican Surety Co. v. Conner, 251 N.Y. 1, 166 N.E. 
783, 65 A.L.R. 244 (1929); 1 G. Glenn, Fraudu- 
lent Conveyances and Preferences 129 (Rev.ed. 
1940). 

(5) The provision in subsection (b) for a cred- 
itor to levy execution on a fraudulently trans- 
ferred asset continues the availability of a rem- 
edy provided in § 9b) of the Uniform 
Fraudulent Conveyance Act. See, e.g., Doland v. 
Burns Lbr. Co., 156 Minn. 238, 194 N.W. 636 — 
(1923); Montana Ass’n of Credit Management v. 
Hergert, 181 Mont. 442, 449, 453, 593 P.2d 
1059, 1063, 1065 (1979); Corbett v. Hunter, 292 
Pa.Super. 123, 128, 486 A.2d 1036, 1038 (1981); 
see also American Surety Co. v. Conner, 251 
N.Y. 1, 6, 166 N.E. 783, 784, 65 A.L.R. 244, 247 
(1929) (“In such circumstances he [the creditor] 
might find it necessary to indemnify the sheriff 
and, when the seizure was erroneous, assumed 
the risk of error”); McLaughlin, Application of 
the Uniform Fraudulent Conveyance Act, 46 
Harv.L.Rev. 404, 441-42 (1933). 

(6) The remedies specified in § 7, like those 

enumerated in §§ 9 and 10 of the Uniform 

Fraudulent Conveyance Act, are cumulative. 
Lind v. O. N. Johnson Co., 204 Minn. 30, 40, 282 
N.W. 661, 667, 119 A.L.R. 940 (1939) (Uniform 
Fraudulent Conveyance Act held not to impair 
or limit availability of the “old practice” of 
obtaining judgment and execution returned un- 
satisfied before proceeding in equity to set aside 
a transfer); Conemaugh Iron Works Co. v. 
Delano Coal Co., Inc., 298 Pa. 182, 186, 148 A. 
94, 95 (1929) (Uniform Fraudulent Conveyance 
Act held to give an “additional optional remedy” 
and not to “deprive a creditor of the right, as 
formerly, to work out his remedy at law”); 1 G. 
Glenn, Fraudulent Conveyances and Prefer- 
ences 120, 130, 150 (Rev. ed. 1940). 

NORTH CAROLINA COMMENT 

The remedies provided in N.C. Gen. Stat. 
§ 39-23.7 are cumulative and are not exclusive. 
Subdivision (a)(1)’s remedy of avoiding the 
fraudulent transfer is consistent with prior 
North Carolina fraudulent conveyance law, 
which was derived from the Statute of 13 Eliz- 
abeth. 

Attachment and other pre-judgment reme- 
dies or relief under subdivisions (a)(2) and 
(a)(3) are subject to applicable due process 
protections. They also are subject to the sub- 
stantive and procedural requirements sepa- 
rately provided for those remedies under appli- 

cable law. See, e.g., N.C. Gen. Stat. §§ 1-440.1, 

et seq.; 1A-1, Rule 65; 1-485, et seg.; and 1-501, 
et seq. 

Any request for pre-judgment or post-judg- 
ment relief against a transferee under subsec- 
tions (a)(3) or (b), or against an asset in the 
hands of a transferee, necessarily requires due 
process as to the transferee. For example, such 
a transferee has a right to notice and an oppor- 
tunity to appear and assert the defenses and 
protections available under § 39-23.8. This is 
consistent with prior North Carolina law, which 
also required that the transferee be given no- 
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tice of a fraudulent conveyance action. See, e.g., 
Dawson Bank v. Harris, 84 N.C. 206, 212 
(1881). 

§ 39-23.8. Defenses, liability, and protection of transferee. 

(a) A transfer or obligation is not voidable under G.S. 39-23.4(a)(1) against 
a person who took in good faith and for a reasonably equivalent value or 
against any subsequent transferee or obligee. 

(b) Except as otherwise provided in this section, to the extent a transfer is 
voidable in an action by a creditor under G.S. 39-23.7(a)(1), the creditor may 
recover judgment for the value of the asset transferred, as adjusted under 
subsection (c) of this section, or the amount necessary to satisfy the creditor’s 
claim, whichever is less. The judgment may be entered against: 

(1) The first transferee of the asset or the person for whose benefit the 
transfer was made; or 

(2) Any subsequent transferee other than a good-faith transferee who 
took for value or from any subsequent transferee. 

(c) If the judgment under subsection (b) of this section is based upon the 
value of the asset transferred, the judgment shall be for an amount equal to the 
value of the asset at the time of the transfer, subject to adjustment as the 
equities may require. 

(d) Notwithstanding voidability of a transfer or an obligation under this 
Article, a good-faith transferee or obligee is entitled, to the extent of the value 
given the debtor for the transfer or obligation, to: 

(1) A lien on or a right to retain any interest in the asset transferred; 
(2) Enforcement of any obligation incurred; or 
(3) A reduction in the amount of the liability on the judgment. 

(e) Atransfer is not voidable under G.S. 39-23.4(a)(2) or G.S. 39-23.5 if the 
transfer results from: 

(1) Termination of a lease upon default by the debtor when the termina- 
tion is pursuant to the lease and applicable law; or 

(2) Enforcement of a security interest in compliance with Article 9 of 
Chapter 25 of the General Statutes, the Uniform Commercial Code. 

(f) A transfer is not voidable under G.S. 39-23.5(b): 
(1) To the extent the insider gave new value to or for the benefit of the 

debtor after the transfer was made unless the new value was secured 
by a valid lien; 

(2) If made in the ordinary course of business or financial affairs of the 
debtor and the insider; or 

(3) If made pursuant to a good-faith effort to rehabilitate the debtor, and 
the transfer secured present value given for that purpose as well as an 
antecedent debt of the debtor. (1997-291, s. 2.) 

OFFICIAL COMMENT 

(1) Subsection (a) states the rule that applies 
when the transferee establishes a complete 
defense to the action for avoidance based on 
Section 4(a)(1). The subsection is an adaptation 
of the exception stated in § 9 of the Uniform 
Fraudulent Conveyance Act. The person who 
invokes this defense carries the burden of es- 
tablishing good faith and the reasonable equiv- 
alence of the consideration exchanged. Chorost 
v. Grand Rapids Factory Showrooms, Inc., 77 F. 
Supp. 276, 280 (D.N.J. 1948), aff'd, 172 F.2d 
327, 329 (3d Cir. 1949). 

(2) Subsection (b) is derived from § 550(a) of 
the Bankruptcy Code. The value of the asset 
transferred is limited to the value of the 
levyable interest on the transferor, exclusive of 
any interest encumbered by a valid lien. See 
§ 1(2) supra. 

(3) Subsection (c) is new. The measure of the 
recovery of a defrauded creditor against a 
fraudulent transferee is usually limited to the 
value of the asset transferred at the time of the 
transfer. See, e.g., United States v. Fernon, 640 
F.2d 609, 611 (5th Cir. 1981); Hamilton Nat’l 
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Bank of Boston v. Halstead, 134 N.Y. 520, 31 
N.E. 900 (1892); cf. Buffum v. Peter Barceloux 
Co., 289 U.S. 227 (1932) (transferee’s objection 
to trial court’s award of highest value of asset 
between the date of the transfer and the date of 
the decree of avoidance rejected because an 
award measured by value as of time of the 
transfer plus interest from that date would 
have been larger). The premise of § 8(c) is that 
changes in value of the asset transferred that 
occur after the transfer should ordinarily not 
affect the amount of the creditor’s recovery. 
Circumstances may require a departure from 
that measure of the recovery, however, as the 
cases decided under the Uniform Fraudulent 
Conveyance Act and other laws derived from 
the Statute of 13 Elizabeth illustrate. Thus, if 
the value of the asset at the time of levy and 
sale to enforce the judgment of the creditor has 
been enhanced by improvements of the asset 
transferred or discharge of liens on the prop- 
erty, a good faith transferee should be reim- 
bursed for the outlay for such a purpose to the 
extent the sale proceeds were increased 
thereby. See Bankruptcy Code § 550(d); Janson 
v. Schier, 375 A.2d 1159, 1160 (N.H. 1977); 
Anno., 8 A.L.R. 527 (1920). If the value of the 
asset has been diminished by severance and 
disposition of timber or minerals or fixtures, 
the transferee should be liable for the amount 
of the resulting reduction. See Damazo v. 
Wahby, 269 Md. 252, 257, 305 A.2d 138, 142 
(1973). If the transferee has collected rents, 
harvested crops, or derived other income from 
the use or occupancy of the asset after the 
transfer, the liability of the transferee should 
be limited in any event to the net income after 
deduction of the expense incurred in earning 
the income. Anno., 60 A.L.R.2d 593 (1958). On 
the other hand, adjustment for the equities 
does not warrant an award to the creditor of 
consequential damages alleged to accrue from 
mismanagement of the asset after the transfer. 

(4) Subsection (d) is an adaptation of § 548(c) 
of the Bankruptcy Code. An insider who re- 
celves property or an obligation from an insol- 
vent debtor as security for or in satisfaction of 
an antecedent debt of the transferor or obligor 
is not a good faith transferee or obligee if the 
insider has reasonable cause to believe that the 
debtor was insolvent at the time the transfer 
was made or the obligation was incurred. 

(5) Subsection (e)(1) rejects the rule adopted 
in Darby v. Atkinson (In re Farris), 415 F.Supp. 
33, 39-41 (W.D.Okla. 1976), that termination of 
a lease on default in accordance with its terms 
and applicable law may constitute a fraudulent 
transfer. Subsection (e)(2) protects a transferee 
who acquires a debtor’s interest in an asset as a 
result of the enforcement of a secured creditor’s 
rights pursuant to and in compliance with the 
provisions of Part 5 of Article 9 of the Uniform 
Commercial Code. Cf. Calaiaro v. Pittsburgh 
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Nat! Bank (In re Ewing), 33 B.R. 288, 9 
C.B.C.2d 526, CCH B.L.R. 69,460 (Bk.W.D.Pa. 
1983) (sale of pledged stock held subject to 
avoidance as fraudulent transfer in § 548 of 
the Bankruptcy Code), rev'd, 36 B.R. 476 
(W.D.Pa. 1984) (transfer held not voidable be- 
cause deemed to have occurred more than one 
year before bankruptcy petition filed). Although 
a secured creditor may enforce rights in collat- 
eral without a sale under § 9-502 or § 9-505 of 
the Code, the creditor must proceed in good 
faith (U.C.C. § 9-103) and in a “commercially 
reasonable” manner. The “commercially reason- 
able” constraint is explicit in U.C.C. § 9-502(2) 

and is implicit in § 9-505. See 2 G. Gilmore, - 

Security Interests in Personal Property 
1224-27 (1965). 

(6) Subsection (f) provides additional de- 
fenses against the avoidance of a preferential 
transfer to an insider under § 5(b). 

Paragraph (1) is adapted from § 547(c)(4) of 
the Bankruptcy Code, which permits a pre- 
ferred creditor to set off the amount of new 
value subsequently advanced against the re- 
covery of a voidable preference by a trustee in 
bankruptcy to the debtor without security. The 
new value may consist not only of money, goods, 
or services delivered on unsecured credit but 
also of the release of a valid lien. See, e.g., In re 
Ira Haupt & Co., 424 F.2d 722, 724 (2d Cir. 
1970); Baranow v. Gibraltor Factors Corp. (In 
re Hygrade Envelope Co.), 393 F.2d 60, 65-67 
(2d Cir.), cert. denied, 393 U.S. 837 (1968); In re 
John Morrow & Co., 134 F.686, 688 (S.D.Ohio 
1901). It does not include an obligation substi- 
tuted for a prior obligation. If the insider receiv- 
ing the preference thereafter extends new 
credit to the debtor but also takes security from 
the debtor, the injury to the other creditors 
resulting from the preference remains undi- 
minished by the new credit. On the other hand, 
if a lien taken to secure the new credit is itself 
voidable by a judicial lien creditor of the debtor, 
the new value received by the debtor may 
appropriately be treated as unsecured and ap- 
plied to reduce the liability of the insider for the . 
preferential transfer. 

Paragraph (2) is derived from § 546(c)(2) of 
the Bankruptcy Code, which excepts certain 
payments made in the ordinary course of busi- 
ness or financial affairs from avoidance by the 
trustee in bankruptcy as preferential transfers. 
Whether a transfer was in the “ordinary 
course” requires a consideration of the pattern 
of payments or secured transactions engaged in 
by the debtor and the insider prior to the 
transfer challenged under § 5(b). See Tait & 

Williams, Bankruptcy Preference Laws: The 
Scope of Section 5477(c)(2), 99 Banking L.J. 55, 
63-66 (1982). The defense provided by para- 
graph (2) is available, irrespective of whether 
the debtor or the insider or both are engaged in 
business, but the prior conduct or practice of 
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both the debtor and the insider-transferee is 
relevant. 
Paragraph (3) is new and reflects a policy 

judgment that an insider who has previously 
extended credit to a debtor should not be de- 
terred from extending further credit to the 
debtor in a good faith effort to save the debtor 
from a forced liquidation in bankruptcy or oth- 
erwise. A similar rationale has sustained the 
taking of security from an insolvent debtor for 
an advance to enable the debtor to stave off 
bankruptcy and extricate itself from financial 
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stringency. Blackman v. Bechtel, 80 F.2d 505, 
508-09 (8th Cir. 1935); Olive v. Tyler (In re 
Chelan Land Co.), 257 F.497, 5 A.L.R. 561 (9th 
Cir. 1919); In re Robin Bros. Bakeries, Inc., 22 
FS. 662, 663-64 (N.D.IIl. 1937); see Dean v. 
Davis, 242 U.S. 438, 444 (1917). The amount of 
the present value given, the size of the anteced- 
ent debt secured, and the likelihood of success 
for the rehabilitative effort are relevant consid- 
erations in determining whether the transfer 
was in good faith. 

NORTH CAROLINA COMMENT 

Subsection (a) is consistent with former 
fraudulent conveyance law in North Carolina. 
See, e.g., former N. C. Gen. Stat. § 39-19; Aman 
v. Walker, 165 N.C. 224, 81 S.E.2d 162 (1914) 
(principle four). A transferee has the burden of 
establishing good faith and the reasonable 
equivalence of the consideration exchanged. 
Subsection (b) restricts a complaining creditor 
to relief equal to the lesser of the amount of his 
claim or the value of the property transferred, 
and in this respect is comparable to section 
550(a) of the Bankruptcy Code, 11 U.S.C. 
§ 550(a). Unlike former N.C. Gen. Stat. § 39- 
15, which provided only for avoidance of a 
conveyance in its entirety, subsection (b) estab- 
lishes limits on a transferee’s liability. 

Subsection (c) is significant if the value of an 
asset has changed while in the hands of a 
transferee. As a matter of equity, when a trans- 
feree has enhanced the asset’s value through 
improvements, the transferee should be enti- 
tled to retain the value of that increase despite 
avoidance of the transfer. Similarly, when a 
transferee has decreased the value (for exam- 
ple, by mining, harvesting timber or removing 
pre-existing improvements or fixtures), the 
transferee should be liable for the reduction. 
Subsection (c) allows a court, through applica- 
tion of equitable principles, to allocate post- 
transfer changes in value among the competing 
parties, which was not an issue specifically 

addressed under prior North Carolina statute 
or case law. 

Subsection (d) provides that, when a transfer 
is avoided, a good faith transferee who gave less 
than reasonably equivalent value does not for- 
feit the value of the consideration given. It is an 
adaptation of section 548(c) of the Bankruptcy 
Code, 11 U.S.C. § 548(c), and preserves for a 
transferee specific rights in the property to the 
extent of actual value given. North Carolina’s 
former fraudulent conveyance statutes did not 
provide similar protections for a good faith 
transferee, nor had the North Carolina courts 
addressed this issue. 

Subsection (f) allows insiders certain addi- 
tional defenses for transfers otherwise avoid- 
able under N.C. Gen. Stat. § 39-23.5(b), which 

effectively balances that section’s refusal to 
allow an insider’s antecedent debt to qualify as 
reasonably equivalent value. Subsection (f) is 
derived from section 547(c) of the Bankruptcy 
Code, 11 U.S.C. § 547(c). The foundation of 
each of these defenses to “preferential” pay- 
ment of insider debts — new value, ordinary 
course of business or financial affairs, and con- 
temporaneous provision of value given in good 
faith to rehabilitate — is that encouraging 
normalized dealings with a financially dis- 
tressed debtor may help that debtor avoid in- 
solvency, receivership or bankruptcy, which is 
in the best interests of all creditors. 

§ 39-23.9. Extinguishment of cause of action. 

A cause of action with respect to a fraudulent or voidable transfer or 
obligation under this Article is extinguished unless action is brought: 

(1) Under G.S. 39-23.4(a)(1), within four years after the transfer was 
made or the obligation was incurred or, if later, within one year after 
the transfer or obligation was or could reasonably have been discov- 
ered by the claimant; 

(2) Under G.S. 39-23.4(a)(2) or G.S. 39-23.5(a), within four years after the 
transfer was made or the obligation was incurred; or 

(3) Under G.S. 39-23.5(b), within one year after the transfer was made or 
the obligation was incurred. (1997-291, s. 2.) 

433 



§39-23.10 CH. 39. CONVEYANCES §39-23.10 

OFFICIAL COMMENT 

(1) This section is new. Its purpose is to make 
clear that lapse of the statutory periods pre- 
scribed by the section bars the right and not 
merely the remedy. See Restatement of Conflict 
of Laws 2d § 143 Comments (b) and (c) (1971). 

The section rejects the rule applied in United 
States v. Gleneagles Inv. Co., 565 F.S. 556, 583 

(M.D.Pa. 1983) (state statute of limitations 
held not to apply to action by United States 
based on Uniform Fraudulent Conveyance Act). 

(2) Statutes of limitations applicable to the 
avoidance of fraudulent transfers and obliga- 
tions vary widely from state to state and are 
frequently subject to uncertainties in their ap- 
plication. See Hesson, The Statute of Limita- 
tions in Actions to Set Aside Fraudulent Con- 
veyances and in Actions Against Directors by 
Creditors of Corporations, 32 Cornell L.Q. 222 

(1946); Annos., 76 A.L.R. 864 (1932), 128 A.L.R. 
1289 (1940), 133 A.L.R. 1311 (1941), 14 
A.L.R.2d 598 (1950), and 100 A.L.R.2d 1094 
(1965). Together with § 6, this section should 

mitigate the uncertainty and diversity that 
have characterized the decisions applying stat- 
utes of limitations to actions to fraudulent 
transfers and obligations. The periods pre- 
scribed apply, whether the action under this Act 
is brought by the creditor defrauded or by a 
purchaser at a sale on execution levied pursu- 
ant to § 7(b) and whether the action is brought 
against the original transferee or subsequent 
transferee. The prescription of statutory peri- 
ods of limitation does not preclude the barring 
of an avoidance action for laches. See § 10 and 
the accompanying Comment infra. 

NORTH CAROLINA COMMENT 

The UFTA’s limitations provisions make 
some change to the limitations period previ- 
ously prescribed under North Carolina law. 
Under prior law, the limitations period applica- 
ble to fraudulent conveyances was three years 
and the limitations period began to run as of 
the time when the fraud was known or should 
have been discovered by the aggrieved party. 
Cowart v. Whitley, 39 N.C. App. 662, 664, 251 
S.E.2d 627, 629 (1979). 

The UFTA provides for three limitations pe- 
riods. As to transfers made with actual intent to 
defraud, there is a four year statute that ac- 
crues upon the date of transfer, but with a 
proviso that an aggrieved party shall have a 
minimum limitations period of one year from 
the date the transfer was or reasonably could 
have been discovered. As to claims based on a 

transfer in which the debtor does not receive 
reasonably equivalent value, the limitations 
period is four years from the date of transfer. 
The limitations period for a transfer to an 
insider in payment of an antecedent debt is one 
year. 

The introductory language of this section, 
which speaks in terms of a cause of action being 
“extinguished,” is intended to indicate that 
lapse of the statutory period bars the right as 
well as the remedy. Thus, the discovery rule of 
N.C. Gen. Stat. § 1-52(9) would not apply to 
claims within subsections (b) or (c), even if such 
claims were made under circumstances such 
that N.C. Gen. Stat. § 1-52(9) would otherwise 
apply. 

The defense of laches is available in appro- 
priate cases. See N.C. Gen. Stat. § 39-23.10. 

CASE NOTES 

Cited in Strawbridge v. Sugar Mt. Resort, 
Inc., 243 F. Supp. 2d 472, 2003 U.S. Dist. 
LEXIS 1513 (W.D.N.C. 2003). 

§ 39-23.10. Supplementary provisions. 

Unless displaced by the provisions of this Article, the principles of law and 
equity, including the law merchant and the law relating to principal and agent, 
estoppel, laches, fraud, misrepresentation, duress, coercion, mistake, insol- 
vency, or other validating or invalidating cause, supplement its provisions. 
VOD TAO 1. Sa.) 
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§39-23.11 ART. 3A. UNIFORM FRAUDULENT TRANSFER ACT §39-23.12 

OFFICIAL COMMENT 

This section is derived from § 11 of the 

Uniform Fraudulent Conveyance Act and § 1- 
103 of the Uniform Commercial Code. The 
section adds a reference to “laches” in recogni- 
tion of the particular appropriateness of the 
application of this equitable doctrine to an 
untimely action to avoid a fraudulent transfer. 
See Louis Dreyfus Corp. v. Butler, 496 F.2d 806, 
808 (6th Cir. 1974) (action to avoid transfers to 

debtor’s wife when debtor was engaged in spec- 
ulative business held to be barred by laches or 
applicable statutes of limitations); Cooch v. 
Grier, 30 Del.Ch. 255, 265-66, 59 A.2d 282, 
287-88 (1948) (action under the Uniform 
Fraudulent Conveyance Act held barred by 
laches when the creditor was chargeable with 
inexcusable delay and the defendant was prej- 
udiced by the delay). 

NORTH CAROLINA COMMENT 

This section is derived in part from section 
1-103 of the Uniform Commercial Code. See 
N.C. Gen. Stat. § 25-1-103. 

According to the Official Comment to this 
section, the defense of laches (which does not 

appear in UCC § 1-103) has been specifically 
added to the UFTA “in recognition of the par- 
ticular appropriateness of the application of 
this equitable doctrine to an untimely action to 
avoid a fraudulent transfer.” 

§ 39-23.11. Uniformity of application and construction. 

This act shall be applied and construed to effectuate its general purpose to 
make uniform the law with respect to the subject of this Article among states 
enacting it. (1997-291, s. 2.) 

NORTH CAROLINA COMMENT 

A uniformity provision such as this appears 
in over two dozen uniform acts adopted in 
North Carolina. See, e.g., N.C. Gen. Stat. § 25- 

1-102(2)(c) (Uniform Commercial Code). The 
North Carolina courts have occasionally cited 
such a provision in connection with their con- 

§ 39-23.12. Short title. 

struction of a uniform act. North Carolina 
Reinsurance Facility v. North Carolina Ins. 
Guaranty Ass’n., 67 N.C. App. 359, 372, 313 
S.E.2d 253, 262 (1984) (applying N.C. Gen. 
Stat. § 58-155.17). 

This Article may be cited as the Uniform Fraudulent Transfer Act. (1997- 
291, s. 2.) 

Cross References. — As to arrest and bail 
in action for fraud on creditors, see G.S. 1-410, 
subdivision (5). As to attachment in action for 
fraud, see G.S. 1-440.1 et seq. As to preferences 
in deeds of trust or deeds of assignment for 
benefit of creditors, see G.S. 23-1 et seq. As to 
registration of conveyances, contracts to con- 
vey, and leases of land, see G.S. 47-18. As to 
registration, see the Connor Act, G.S. 47-17, 
47-18, 47-19, and 47-20. As to statutes concern- 
ing married persons generally, see G.S. 52-1 et 
seq. 
Legal Periodicals. — For discussion of the 

constructive trust as a remedy for the de- 
frauded creditor, see 45 N.C.L. Rev. 424 (1967). 

For analysis and comparison of the law of 
fraudulent conveyances in North Carolina with 
the Uniform Fraudulent Conveyances Act, see 
50 N.C.L. Rev. 873 (1972). 

For article on North Carolina’s new Exemp- 
tion Act, see 17 Wake Forest L. Rev. 865 (1981). 

For note, “Branch Banking & Trust Co. v. 
Wright — Creditors’ Rights to Entireties Prop- 
erty Awarded to Nondebtor Spouse Upon Di- 
vorce,” see 64 N.C.L. Rev. 1471 (1986). 
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§$39-24 CH. 39. CONVEYANCES $39-25 

ARTICLE 4. 

Voluntary Organizations and Associations. 

§ 39-24. Authority to acquire and hold real estate. 

Voluntary organizations and associations of individuals organized for char- 
itable, fraternal, religious, social or patriotic purposes, when organized for the 
purposes which are not prohibited by law, are hereby authorized and empow- 
ered to acquire real estate and to hold the same in their common or corporate 
names and may sue and be sued in their common or corporate names 
concerning real estate so held: Provided, that voluntary organizations and 
associations of individuals, within the meaning of this Article, shall not include 
associations, partnerships or copartnerships which are organized to engage in 
any business, trade, or profession. (1939, c. 133, s. 1; 1951, c. 86; 1965, c. 809.) 

Cross References. — As to secret political 
and military organizations, see G.S. 14-10. 

CASE NOTES 

Controlling Effect of § 1-69.1. — This sec- 
tion was enacted in 1939. The amendment to 
G.S. 1-69.1, which added the requirement of an 
allegation of G.S. 66-68 recordation before suit 
may be brought by an unincorporated associa- 
tion in its common name, was enacted effective 
1 October 1975. In the face of any irreconcilable 
conflict between the provisions of these two 
statutes, G.S. 1-69.1, being the later enact- 
ment, will control or be regarded as a qualifi- 
cation of the earlier statute. Cherokee Home 
Demonstration Club v. Oxendine, 100 N.C. App. 
622, 397 S.E.2d 643 (1990). 
Requirements of § 1-69.1 are mandatory 

and failure to satisfy them is not exonerated by 

this section. Cherokee Home Demonstration 
Club v. Oxendine, 100 N.C. App. 622, 397 
S.E.2d 643 (1990). 

Applied in Ionic Lodge # 72 Free & Ancient 
Accepted Masons v. Ionic Lodge Free & Ancient 
Accepted Masons # 72 Co., 232 N.C. 252, 59 
S.E.2d 829 (1950); Ionic Lodge # 72 Free & 
Ancient Accepted Masons v. Ionic Lodge Free & 
Ancient Accepted Masons # 72 Co., 232 N.C. 
648, 62 S.E.2d 73 (1950). 

Cited in Venus Lodge v. Acme Benevolent 
Ass’n, 231 N.C. 522, 58 S.E.2d 109, 15 A.L.R.2d 
1446 (1950); Goard v. Branscom, 15 N.C. App. 
34, 189 S.E.2d 667 (1972). 

§ 39-25. Title vested; conveyance; probate. 

Where real estate has been or may be hereafter conveyed to such organiza- 
tions or associations in their common or corporate name the said title shall vest 
in said organizations, and may be conveyed by said organization in its common 
name, when such conveyance is authorized by resolution of the body duly 
constituted and held, by a deed signed by its chairman or president, and its 
secretary or treasurer, or such officer as is the custodian of its common seal 
with its official seal affixed, the said conveyance to be proven and probated in 
the same manner as provided by law for deeds by corporations, and convey- 
ances thus made by such organizations and associations shall convey good and 
fee simple title to said land. (1939, c. 133, s. 2.) 

Cross References. — As to probate and 
registration for corporate conveyances, see G.S. 

47-16, 47-41.01, 47-41.02. As to power of corpo- 
ration to convey, see G.S. 55-3-02. 

CASE NOTES 

Unincorporated, Unregistered Associa- 
tion May Hold Property in Its Common 

Name. — Under the wording of this section, 
unincorporated, unregistered association may 
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§39-26 

hold real property in its common name; how- 
ever, if the association wishes to bring suit 
concerning this property, it must be registered 
in accordance with G.S. 66-68. Cherokee Home 
Demonstration Club v. Oxendine, 100 N.C. App. 
622, 397 S.E.2d 643 (1990). 
Requirement That Unincorporated As- 

sociation Allege Registration. — While it is 
true that G.S. 1-69.1 requires unincorporated 

ART. 5A. CONTROL CORNERS §39-32.1 

poses of bringing suit in its collective name, 
there is no concomitant requirement attached 
to its right to hold property under this section. 
Cherokee Home Demonstration Club vy. 
Oxendine, 100 N.C. App. 622, 397 S.E.2d 643 
(1990). 

Cited in Ionic Lodge # 72 F. & A.A.M. v. Ionic 
Lodge Free Ancient & Accepted Masons # 72 
Co., 232 N.C. 252, 59 S.E.2d 829 (1950). 

association to allege its registration for pur- 

§ 39-26. Effect as to conveyances by trustees. 

Nothing in this Article shall be deemed in any manner to change the law 
with reference to the holding and conveyance of land by the trustees of 
churches or other voluntary organizations where such land is conveyed to and 
held by such trustees. (1939, c. 133, s. 3.) 

Cross References. — As to power of trust- 
ees of a religious body to convey property, see 
G.S. 61-4. 

§ 39-27. Prior deeds validated. 

All deeds heretofore executed in conformity with this Article are declared to 
be sufficient to pass title to real estate held by such organizations. (1939, c. 133, 
s. 4.) 

CASE NOTES 

Cited in Ionic Lodge # 72 F. & A.A.M. v. Ionic 
Lodge Free Ancient & Accepted Masons # 72 
Co., 232 N.C. 252, 59 S.E.2d 829 (1950); Ionic 

Lodge # 72 F. & A.A.M. v. Ionic Lodge Free 
Ancient & Accepted Masons # 72, 232 N.C. 648, 
62 S.E.2d 73 (1950). 

ARTICLE 5. 

Sale of Building Lots in North Carolina. 

§§ 39-28 through 39-32: Repealed by Session Laws 1981, c. 358. 

ARTICLE 5A. 

Control Corners in Real Estate Developments. 

§ 39-32.1. Requirement of permanent markers as “control 
corners.” 

Whenever any person, firm or corporation shall hereafter divide any parcel 
of real estate into lots and lay off streets through such real estate development 
and sell or offer for sale any lot or lots in such real estate development, it shall 
be the duty of such person, firm or corporation to cause one or more corners of 
such development to be designated as “control corner” and shall cause two or 
more street center lines or offset lines within or on the street right-of-way lines 
to be permanently monumented at intersecting center lines or offset lines, 
points of curvature or such other control points, which monuments shall also 
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§39-32.2 CH. 39. CONVEYANCES §$39-33 

be designated as control corners and to affix or place at such control corner or 
corners permanent markers which shall be of such material and affixed to the 
earth in such a manner as to insure as great a degree of permanence as is 
reasonably practical. (1947, c. 816, s. 1; 1959, c. 1159.) 

Local Modification. — City of Charlotte: 
2001-187, s. 1; Mecklenburg: 2001-187, s.2. 

§ 39-32.2. Control corners fixed at time of recording plat 
or prior to sale. 

Such control corner or corners, as described in G.S. 39-32.1, and such 
permanent marker or markers, as described in G.S. 39-32.1, must be desig- 
nated and affixed at the time of recording the plat of said land or prior to the 
first sale of any lot or lots constituting a part of the real estate development 
which said person, firm or corporation has caused to be laid off in lots with 
designated streets. (1947, c. 816, s. 2.) 

§ 39-32.3. Recordation of plat showing control corners. 

Upon designating a control corner and affixing a permanent marker, said 
person, firm or corporation shall cause to be filed in the office of the register of 
deeds of the county in which the real estate development is located a map or 
plat showing the location of the control corner or corners and permanent 
marker or markers with adequate and sufficient description to enable a 
surveyor to locate such control corner or marker. No map or plat of a real estate 
subdivision or development made after July 1, 1947, shall be certified for 
recording pursuant to G.S 47-30.2 unless the location of control corners is 
shown thereon. (1947, c. 816, s. 3; 1997-309, s. 1.) 

§ 39-32.4. Description of land by reference to control cor- 
ner; use of control corner to fix distances and 
boundaries prima facie evidence of correct 
method. 

Any lot or lots sold or otherwise transferred at the time of or subsequent to 
the establishment of a control corner may be described in any conveyance so as 
to include a reference to the location of said lot or lots which are being conveyed 
with respect to the control corner. Thereafter the use of the control corner in 
ascertaining distances so as to establish boundary lines of lots within or 
originally within such real estate development may be admissible as evidence 
in any court and shall be prima facie evidence of the correct method of 
determining the boundaries of any lot or lots within any such real estate 
development. (1947, c. 816, s. 4.) 

ARTICLE 6. 

Power of Appointment. 

§ 39-33. Method of release or limitation of power. 

A release or limitation of a power of appointment with respect to real or 
personal property exercisable by deed or will or otherwise may be effected, if 
such power may be released or limited under the laws of this State, by the 
execution by the holder of such power of an instrument in writing stating that 
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§$39-34 ART. 7. VENDOR AND PURCHASER RISK §39-36 

the power is released or limited to the extent set forth therein, and the delivery 
of such instrument to any person who might be adversely affected if such 
power were exercised or to the fiduciary or one of the fiduciaries, if any, having 
possession 7 control of the property over which the power is exercisable. (1943, 
c. 665, s. 1. 

CASE NOTES 

No Release or Estoppel Where Persons or executed to any person who would be ad- 
Adversely Affected Do Not Join in or Re- versely affected by the exercise of the power, 
ceive Deeds. — Where none of the deeds _ there is no release or estoppel. Weston v. Hasty, 
executed by the donee of a power is joinedinby 264 N.C. 432, 142 S.E.2d 23 (1965). 

§ 39-34. Method prescribed in § 39-33 not exclusive. 

The method of release prescribed in G.S. 39-33 is not exclusive, and this 
Article shall not invalidate or be construed to invalidate any instrument or 
contract of release or limitation of a power not executed and delivered in the 
manner provided in G.S. 39-33 or as invalidating any other act of release or 
limitation of a power, whether such instrument, contract or act has been 
heretofore or may be hereafter executed, delivered or done. (1943, c. 665, s. 2.) 

CASE NOTES 

Applied in Weston v. Hasty, 264 N.C. 432, 
142 S.E.2d 23 (1965). 

§ 39-35. Requisites of release or limitation as against cred- 
itors and purchasers for value. 

No release or limitation of a power of appointment after March 8, 1943, 
which is made by the owner of the legal title to real property in this State shall 
be valid as against creditors and purchasers for a valuable consideration until 
an instrument in writing setting forth the release or limitation is executed and 
acknowledged in the manner required for a deed and recorded in the county 
where the real property is. (1943, c. 665, s. 3.) 

ARTICLE 7. 

Uniform Vendor and Purchaser Risk Act. 

§ 39-36. Necessity for actual notice of release or limitation 
to bind fiduciary. 

No fiduciary having possession or control of property over which a power of 
appointment is exercisable shall be bound or affected by any release or 
limitation of such power without actual notice thereof. (1948, c. 665, s. 4.) 

CASE NOTES 

Cited in Sprouse v. North River Ins. Co., 81 
N.C. App. 311, 344 S.E.2d 555, cert. denied, 318 
N.C. 284, 348 S.E.2d 344 (1986). 
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§ 39-37. Short title. 

CH. 39. CONVEYANCES §39-39 

This Article may be cited as the Uniform Vendor and Purchaser Risk Act. 
(1959, c. 514.) 

Legal Periodicals. — For article on install- 
ment land contracts in North Carolina, see 3 
Campbell L. Rev. 29 (1981). 

For comment, “Offer to Purchase and Con- 
tract: Buyer Beware,” see 8 Campbell L. Rev. 
473 (1986). 

§ 39-38. Uniformity of interpretation. 

This Article shall be so interpreted and construed as to effectuate its general 
purpose to make uniform the law of those states which enact it. (1959, c. 514.) 

Legal Periodicals. — For article on install- 
ment land contracts in North Carolina, see 3 
Campbell L. Rev. 29 (1981). 

For comment, “Offer to Purchase and Con- 
tract: Buyer Beware,” see 8 Campbell L. Rev. 
473 (1986). 

CASE NOTES 

Cited in Sprouse v. North River Ins. Co., 81 
N.C. App. 311, 344 S.E.2d 555, cert. denied, 318 
N.C. 284, 348 S.E.2d 344 (1986). 

§ 39-39. Risk of loss. 

Any contract hereafter made in this State for the purchase and sale of realty 
shall be interpreted as including an agreement that the parties shall have the 
following rights and duties, unless the contract expressly provides otherwise: 

(1) If, when neither the legal title nor the possession of the subject matter 
of the contract has been transferred, all or a material part thereof is 
destroyed without fault of the purchaser, the vendor cannot enforce 
the contract, and the purchaser is entitled to recover any portion of 
the price that he has paid; 

(2) If, when either the legal title or the possession of the subject matter of 
the contract has been transferred, all or any part thereof is destroyed 
without fault of the vendor, the purchaser is not thereby relieved from 
a duty to pay the price, nor is he entitled to recover any portion thereof 
that he has paid. (1959, c. 514.) 

Legal Periodicals. — For article on options 
to purchase real property in North Carolina, 
see 44 N.C.L. Rev. 63 (1965). 

For article on installment land contracts in 
North Carolina, see 3 Campbell L. Rev. 29 
(1981). 

For comment, “Offer to Purchase and Con- 
tract: Buyer Beware,” see 8 Campbell L. Rev. 
473 (1986). 

CASE NOTES 

Risk of Loss of Property Subject to 
Executory Contract. — The vendee in an 
executory contract for the sale of land holds an 
equitable interest therein. Absent inability of 
the vendor to convey, or express stipulation to 
the contrary, the risk of loss of property subject 
to such a contract falls on the vendee, who is 
treated as the equitable owner. In re Taylor, 60 
N.C. App. 134, 298 S.E.2d 163 (1982). 

Risk of Loss Not Shifted to High Bidder 
Prior to Closing. — Under this Act the mak- 
ing of the high bid in a foreclosure sale does not 
operate to extinguish the seller’s interests and 
shift all risks to the purchaser. Sprouse v. North 
River Ins. Co., 81 N.C. App. 311, 344 S.E.2d 
555, cert. denied, 318 N.C. 284, 348 S.E.2d 344 
(1986). 

Nothing in this section shifts the risk of loss 
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§39-40 ART. 8. BUSINESS TRUSTS $39-46 

prior to closing to the high bidder. In fact, the personal liability on the note until then. 
high bidder cannot compel relinquishment of Sprouse v. North River Ins. Co., 81 N.C. App. 
the premises until the price has been paid in 311, 3448.E.2d 555, cert. denied, 318 N.C. 284, 
full, and the mortgagor remains subject to 348 S.E.2d 344 (1986). 

§§ 39-40 through 39-43: Reserved for future codification purposes. 

ARTICLE 8. 

Business Trusts. 

§ 39-44. Definition. 

The term “business trust” whenever used or referred to in this Article shall 
mean any unincorporated association, including but not limited to a Massa- 
chusetts business trust, engaged in any business or trade under a written 
instrument or declaration of trust under which the beneficial interest therein 
is divided into shares represented by certificates or shares of beneficial 
interest. (1977, c. 768, s. 1.) 

Legal Periodicals. — For survey of 1977 
law on business associations, see 56 N.C.L. Rev. 
939 (1977). 

§ 39-45. Authority to acquire and hold real estate. 

Business trusts are hereby authorized and empowered to acquire real estate 
and interests therein and to hold the same in their trust names and may sue 
and be sued in their trust names. (1977, c. 768, s. 1.) 

§ 39-46. Title vested; conveyance; probate. 

Where real estate has been or may be hereafter conveyed to a business trust 
in its trust name or in the names of its trustees in their capacity as trustees of 
such business trust, the said title shall vest in said business trust, and the said 
real estate and interests therein may be conveyed, encumbered or otherwise 
disposed of by said business trust in its trust name by an instrument signed by 
at least one of its trustees, its president, a vice-president or other duly 
authorized officer, and attested or countersigned by its secretary, assistant 
secretary or such other officer as is the custodian of its common seal, not acting 
in dual capacity, with its official seal affixed, the said conveyance to be proven 
and probated in the same manner as provided by law for conveyances by 
corporations. Any conveyance, encumbrance or other disposition thus made by 
any such business trust shall convey good and sufficient title to said real estate 
and interests therein in accordance with the provisions of said conveyance; 
provided, however, that with respect to any such conveyance, encumbrance or 
other disposition effected after June 28, 1977, there must be recorded in the 
county where the land lies a memorandum of the written instrument or 
declaration of trust referred to in G.S. 39-44. As a minimum such memoran- 
dum shall set forth the name, date and place of filing, if any, of such written 
instrument or declaration of trust, and the place where the written instrument 
or declaration of trust, and all amendments thereto, is kept and may be 
examined upon reasonable notice, which place need not be a public office. 
(1977, c. 768, s. 1.) 
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§ 39-47. Prior deeds validated. 

All deeds, leases, mortgages, deeds of trust or other conveyances heretofore 
executed in conformity with this Article and which are proper in all other 
respects are declared to be sufficient to pass title to real estate held by such 
business trusts in accordance with the provisions of such instruments. (1977, 
c. 768, s. 1.) 

§§ 39-48, 39-49: Reserved for future codification purposes. 

ARTICLE 9. 

Disclosure. 

§ 39-50. Death, illness, or conviction of certain crimes not 
a material fact. 

In offering real property for sale it shall not be deemed a material fact that 
the real property was occupied previously by a person who died or had a 
serious illness while occupying the property or that a person convicted of any 
crime for which registration is required by Article 27A of Chapter 14 of the 
General Statutes occupies, occupied, or resides near the property; provided, 
however, that no seller may knowingly make a false statement regarding any 
such fact. (1989, c. 592, s. 1; 1998-212, s. 17.16A(a).) 
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Chapter 40. 

Eminent Domain. 

§§ 40-1 through 40-53: Repealed by Session Laws 1981, c. 919, s. 1. 

Cross References. — For present provi- facilities by political subdivisions, was also re- 
sions as to eminent domain, see Chapter 40A. _ pealed by Session Laws 1981, c. 627, effective 

Editor’s Note. — Section 40-7.1, relating to upon ratification, June 19, 1981. 
compensation for taking of water and sewer 
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Chapter 40A. 

Eminent Domain. 

Article 1. 

General. 

Sec. 
40A-1. 
40A-2. 
40A-3. 
40A-4. 
40A-5. 

Exclusive provisions. 
Definitions. 
By whom right may be exercised. 
No prior purchase offer necessary. 
Condemnation of property owned by 

other condemnors. 
Reimbursement of owner for taxes paid 

on condemned property. 
Acquisition of whole parcel or building. 
Costs. 
Removal of structures on condemned 

land; lien. 
40A-10. Sale or other disposition of land con- 

demned. 
40A-11. Right of entry prior to condemnation. 
40A-12. Additional rules. 
40A-13. Costs and appeal. 
40A-14 through 40A-18. [Reserved.] 

Article 2. 

Condemnation Proceedings by Private 
Condemnors. 

40A-6. 

40A-7. 
A40A-8. 
40A-9. 

40A-19. 
40A-20. 
40A-21. 
40A-22. 
40A-23. 
40A-24. 

Proceedings by private condemnors. 
Petition filed; contents. 
Notice of proceedings. 
Service. 
Service where parties unknown. 
Orders served as in special proceed- 

ings in absence of other provi- 
sions. 

Answer to petition; hearing; commis- 
sioners appointed. 

Powers and duties of commissioners. 
Form of commissioners’ report. 
Exceptions to report; hearing; when 

title vests; appeal; restitution. 
Provision for jury trial on appeal. 
Title of infants, incompetents, inebri- 

ates, and trustees without power 
of sale, acquired. 

Rights of claimants of fund deter- 
mined. 

Attorney for unknown parties ap- 
pointed; pleadings amended; new 
commissioners appointed. 

40A-25. 

40A-26. 
40A-27. 
40A-28. 

40A-29. 
40A-30. 

40A-31. 

40A-32. 

Sec. 
40A-33. Change of ownership pending proceed- 

ings. 
40A-34. Defective title; how cured. 
40A-35 through 40A-39. [Reserved.] 

Article 3. 

Condemnation by Public Condemnors. 

40A-40. 
40A-41. 
40A-42. 

Notice of action. 
Institution of action and deposit. 
Vesting of title and right of possession; 

injunction not precluded. 
Memorandum of action. 
Disbursement of deposit. 
Answer, reply and plat. 

40A-43. 
40A-44. 
40A-45. 
40A-46. Time for filing answer; failure to an- 

swer. 
40A-47. Determination of issues other than 

damages. 
40A-48. Appointment of commissioners. 
40A-49. 
40A-50. 
40A-51. 

No request for commissioners. 
Parties, orders; continuances. 
Remedy where no declaration of tak- 

ing filed; recording memorandum 
of action. 

Measure of compensation. 
Interest as a part of just compensa- 

tion. 
Final judgments. 

40A-55. Payment of compensation. 
40A-56. Refund of deposit. 
40A-57 through 40A-61. [Reserved.] 

Article 4. 

Just Compensation. 

40A-62. Application. 
40A-63. In general. 
40A-64. Compensation for taking. 
40A-65. Effect of condemnation procedure on 

value. 
40A-66. Compensation to reflect project as 

planned. 
40A-67. Entire tract. 
A0A-68. Acquisition of property subject to lien. 
40A-69. Property subject to life tenancy. 

Article 5. 

Return of Condemned Property. 

40A-52. 
40A-53. 

40A-54. 

40A-70. Return of condemned property. 
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ARTICLE 1. 

General. 

§ 40A-1. Exclusive provisions. 

It is the intent of the General Assembly that the procedures provided by this 
Chapter shall be the exclusive condemnation procedures to be used in this 
State by all private condemnors and all local public condemnors. All other 
provisions in laws, charters, or local acts authorizing the use of other 
procedures by municipal or county governments or agencies or political 
subdivisions thereof, or by corporations, associations or other persons are 
hereby repealed effective January 1, 1982. Provided, that any condemnation 
proceeding initiated prior to January 1, 1982, may be lawfully completed 
pursuant to the provisions previously existing. 

This chapter shall not repeal any provision of a local act enlarging or limiting 
the purposes for which property may be condemned. Notwithstanding the 
language of G.S. 40A-3(b), this Chapter also shall not repeal any provision of 
a local act creating any substantive or procedural requirement or limitation on 
the authority of a local public condemnor to exercise the power of eminent 
domain outside of its boundaries. (1981, c. 919, s. 1.) 

Local Modification. — City of Charlotte: 
2000-26, s. 1, as amended by 2000-89, s. 1, as 
amended by 2001-304, s. 1; city of Conover: 
1985, c. 422; city of Hickory: 1985, c. 422; city of 
Rocky Mount: 2003-327, s. 1; city of Wilson: 
1989, c. 348, s. 1; city of Winston-Salem: 1985, 
c. 47; 1987, c. 95; town of Apex: 1987, c. 70; 
2003-88, s. 1 (expires December 31, 2008); town 
of Maiden: 1985, c. 422. 

Cross References. — As to the power given 
railroad companies to condemn land, see G.S. 
62-220. As to condemning land for school build- 
ings, see G.S. 115C-517. As to condemning land 
for hospitals, see G.S. 131E-10. As to condem- 
nation by the Department of Transportation, 
see G.S. 136-19, 136-103 through 136-121.1. As 
to condemnation for drainage ditches, see G.S. 
156-1 et seq. 

Editor’s Note. — Session Laws 1981, c. 919, 
s. 1 repealed former Chapter 40, relating to 
eminent domain, and enacted this Chapter. The 
historical citations for corresponding sections of 
the former chapter have been placed under 
sections of this Chapter. Annotations derived 
from cases decided under the former chapter or 
similar former provisions have been placed 
under sections of this Chapter. 
Legal Periodicals. — For article on emi- 

CASE 

Editor’s Note. — Many of the cases below 
were decided under similar former provisions. 
Power of Eminent Domain Is Attribute 

of Sovereignty. — The power of eminent do- 
main is one of the attributes of a sovereign 
state. Redevelopment Comm’n v. Hagins, 258 

nent domain in North Carolina, see 35 N.C.L. 
Rev. 296 (1957). 

For case law survey as to eminent domain, 
see 44 N.C.L. Rev. 941, 1003 (1966). 

For article urging revision and recodification 
of North Carolina’s eminent domain laws, see 
45 N.C.L. Rev. 587 (1967). 

For note on expansion of definition of “tak- 
ing” in eminent domain proceedings, see 47 
N.C.L. Rev. 441 (1969). 

For article on recent developments in North 
Carolina law of eminent domain, see 48 N.C.L. 
Rev. 767 (1970). 

For survey of 1981 property law, see 60 
N.C.L. Rev. 1420 (1982). 

For survey of 1982 law on property, see 61 
N.C.L. Rev. 1171 (1983). 

For article, “Out of Focus: The Fuzzy Line 
Between Regulatory ‘Takings’ and Valid Zon- 
ing-Related ‘Exactions’ in North Carolina and 
Federal Jurisprudence,” see 16 Campbell L. 
Rev. 333 (1994). 

For an article on statutory easements by 
necessity or cartways, see 75 N.C.L. Rev. 1943 
(1997). 

For a comment on the acquisition, abandon- 
ment, and preservation of rail corridors in 
North Carolina, see 75 N.C.L. Rev. 1989 (1997). 

NOTES 

N.C. 220, 128 S.E.2d 391 (1962). 

Which Exists Independently of Constitu- 
tional Provisions. — The right to take private 
property for public use exists independently of 
constitutional provisions. In fact, such provi- 
sions are limitations on the State’s power to 
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exercise the right. Redevelopment Comm’n v. 
Hagins, 258 N.C. 220, 128 S.H.2d 391 (1962). 
And Is Exclusively in Control of Legisla- 

ture. — The method of taking land for a public 
use is within the exclusive control of the legis- 
lature, limited by organic law, and the courts 
cannot help the injured landowner, where the 
statute has been strictly followed, until the 
question of compensation is reached. Durham v. 
Rigsbee, 141 N.C. 128, 53 S.E. 531 (1906). 

The right of eminent domain is possessed by 
the government, and may be exercised by the 
legislature or under its authority. It is pecu- 
liarly fit to be wielded by the legislature, as it is 
a power founded on necessity. Raleigh & G.R.R. 
v. Davis, 19 N.C. 451 (1837). 

Unless Properly Delegated. — The right 
to exercise the power of eminent domain be- 
longs to every independent government exercis- 
ing sovereign power, as a necessary incident to 
its sovereignty, and this power, unless other- 
wise provided in the organic law, rests solely in 
the State unless by legislative action the power 
is delegated, the purposes for which it may be 
exercised enumerated, and the procedure for 
such exercise prescribed. Mount Olive v. 
Cowan, 235 N.C. 259, 69 S.E.2d 525 (1952). 
Reason for Eminent Domain. — The right 

of eminent domain is granted because the pub- 
lic interest requires that private property shall 
be taken for public use under the circumstances 
and in the manner prescribed by law. Raleigh, 
C. & S.R.R. v. Mecklenburg Mfg. Co., 166 N.C. 
168, 82 S.E. 5 (1914). 
Public necessity alone justifies govern- 

mental taking of private property. State 
Hwy. Comm’n v. Batts, 265 N.C. 346, 144 

S.E.2d 126 (1965). 
The power of eminent domain cannot be 

implied or inferred from vague or doubtful 
language. Commissioners of Beaufort County v. 
Bonner, 153 N.C. 66, 68 S.E. 970 (1910). 

If the statute is silent on the subject it is to be 
presumed that the legislature intended that 
the necessary property should be obtained by 
contract. Commissioners of Beaufort County v. 
Bonner, 153 N.C. 66, 68 S.E. 970 (1910). 

Statutes Giving Power Must Be Strictly 
Construed. — Statutes which authorize the 
exercise of the power of eminent domain must 
be strictly construed. Durham & N.R.R. v. Rich- 
mond & D.R.R., 106 N.C. 16, 10 S.E. 1041 
(1890); Caroline & N.W.R.R. v. Pennearden 
Lumber & Mfg. Co., 132 N.C. 644, 44 S.E. 358 
(1903); Board of Educ. v. Forrest, 193 N.C. 519, 
137 S.E. 431 (1927). 

Strict Construction of Authority to Con- 
demn Land for Schools. — The statutory 
authority given the county board of education 
to condemn land for school purposes will be 
strictly construed as to the extent or limit of the 
power given. Board of Educ. v. Forrest, 193 N.C. 
519, 187 S.E. 431 (1927). 
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Chapter Is Applicable to Private Land- 
owners. — Even though private landowners 
are not specifically mentioned in G.S. 40A-3, 
they are bound by the provisions of this Chap- 
ter. Smith v. City of Charlotte, 79 N.C. App. 
517, 339 S.E.2d 844 (1986). 
The right of eminent domain can be 

exercised only in the mode pointed out in 
the statute conferring it. Allen v. Wilmington 
& W.R.R., 102 N.C. 381, 9 S.E. 4 (1889). 
Applicability of Rules of Civil Procedure 

to Private Condemnation Proceedings. — 
Section 40A-12, together with G.S. 1-393, gives 
trial courts clear authority to apply the Rules of 
Civil Procedure in private condemnation pro- 
ceedings, at least to the extent that those rules 
do not directly conflict with procedures specifi- 
cally mandated by this Chapter. VEPCO v. 
Tillett, 316 N.C. 73, 340 S.E.2d 62 (1986). 

Applicability of Rule 60, Rules of Civil 
Procedure. — Rule 60, of the Rules of Civil 
Procedure, applies to proceedings under Chap- 
ter 40A in order to provide relief from judg- 
ments or orders when necessary to promote the 
interests of justice. City of Durham v. Woo, 129 
N.C. App. 183, 497 S.E.2d 457 (1998), cert. 
denied, 348 N.C. 496, 518 S.E.2d 380 (1998). 
Conversion of Private Condemnation 

Proceedings into Quiet Title Action. — 
Trial court did not err by applying G.S. 14-1, 
Rule 15(b) in such a way as to convert condem- 
nation proceedings brought by private condem- 
nors, with the consent of the parties, into an 
action to quiet title. VEPCO v. Tillett, 316 N.C. 
73, 340 S.E.2d 62 (1986). 
Necessity to Allege and Prove Compli- 

ance with Procedural Requirements. — 
When a city undertakes to exercise the power of 
eminent domain which has been granted to it 
by the legislature, it is necessary that it both 
allege and prove compliance with statutory 
procedural requirements. City of Charlotte v. 
McNeely, 8 N.C. App. 649, 175 S.E.2d 348 
(1970). 
The provisions of the general railroad 

act prevail over provisions in the charter 
of a railroad company, unless the charter spe- 
cifically designates and repeals these provi- 
sions of the general act. Durham & N.R.R. v. 
Richmond & D.R.R., 106 N.C. 16, 10 S.E. 1041 
(1890). 
Municipal Annexation Proceedings En- 

joined by Condemnor-County. — When a 
county initiates condemnation of property for a 
sanitary landfill, and the property is being 
considered for voluntary annexation into a mu- 
nicipality, the county may proceed with the 
condemnation action. The county is entitled to 
an injunction enjoining the annexation pro- 
ceeding, and the property owners and the mu- 
nicipality may raise the proposed annexation in 
the answer to the condemnation complaint, for 
appropriate consideration by the court. Yandle 
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v. Mecklenburg County, 85 N.C. App. 382, 355 
S.E.2d 216, cert. denied, 320 N.C. 798, 361 
S.E.2d 91 (1987). 
Applied in Bandy v. City of Charlotte, 72 

N.C. App. 604, 325 S.E.2d 17 (1985). 
Cited in Davidson County v. City of High 
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Point, 85 N.C. App. 26, 354 S.E.2d 280 (1987); 
Town of Emerald Isle ex rel. Smith v. State, 320 

N.C. 640, 360 S.E.2d 756 (1987); Dare County 
Bd. of Educ. v. Sakaria, 118 N.C. App. 609, 456 
S.E.2d 842 (1995); Hancock v. Tenery, 131 N.C. 
App. 149, 505 S.E.2d 315 (1998). 

§ 40A-2. Definitions. 

As used in this Chapter the following words and phrases have the meanings 
indicated unless the context clearly requires another meaning: 

(1) 

(2) 
(3) 

(4) 

(5) 

(6) 

(7) 

“Condemnation” means the procedure prescribed by law for exercising 
the power of eminent domain. 
“Condemnor” means those listed in G.S. 40A-3. | 
“Eminent domain” means the power to divest right, title or interest 
from the owner of property and vest it in the possessor of the power 
against the will of the owner upon the payment of just compensation 
for the right, title or interest divested. 
“Judge” means a resident judge of the superior court in the district 
where the cause is pending, or special judge residing in said district, 
or a judge of the superior court assigned to hold the courts of said 
district or an emergency or special judge holding court in the county 
where the cause is pending. 
“Owner” includes the plural when appropriate and means any person 
having an interest or estate in the property. : 
“Person” includes the plural when appropriate and means a natural 
person, and any legal entity capable of owning or having interest in 
property. 
“Property” means any right, title, or interest in land, including leases 
and options to buy or sell. “Property” also includes rights of access, 
rights-of-way, easements, water rights, air rights, and any other 
privilege or appurtenance in or to the possession, use, and enjoyment 
of land. (1981, c. 919, s. 1.) 

Legal Periodicals. — For a comment on the 
acquisition, abandonment, and preservation of 

rail corridors in North Carolina, see 75 N.C.L. 
Rev. 1989 (1997). 

CASE NOTES 

Editor’s Note. — Many of the cases below 
were decided under similar former provisions. 
Meaning of “Eminent Domain”. — The 

words “eminent domain” mean the power of the 
sovereign or some agency authorized by it to 
take private property for public use. VEPCO v. 
King, 259 N.C. 219, 130 S.E.2d 318 (1963). 
Eminent Domain Not Intended Absent 

Provision for Compensation. — Where a 
statute makes no provision for compensation, it 
is to be presumed that the legislature did not 
intend that the power of eminent domain 
should be exercised. Commissioners of Beaufort 
County v. Bonner, 153 N.C. 66, 68 S.E. 970 
(1910). 
Impairment of Property Rights Uncon- 

stitutional Unless Compensation Pro- 
vided. — A statutory amendment to a former 
statute which destroyed and sensibly impaired 
vested property rights acquired under the 

former statute or which attempted to transfer 
them either to the public or any other, except 
under the principles of eminent domain and ~ 
upon compensation duly made, was unconstitu- 
tional and invalid. Watts v. Lenoir & Blowing 
Rock Turnpike Co., 181 N.C. 129, 106 S.E. 497 
(1921). 

Definition of “property” is broad enough 
to include profits 4 prendre, requiring just 
compensation to the owner of that interest 
when the right to enter upon lands is lost 
through condemnation. In re Lee, 85 N.C. App. 
302, 354 S.E.2d 759, cert. denied, 320 N.C. 513, 
358 S.E.2d 520 (1987). 
Inclusion of Equipment Within Defini- 

tion of Property. — It was not error for trial 
court to allow testimony about the value of the 
property to be taken which included various 
equipment present-on the property, as the au- 
thority proposing to take the property never 
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specifically excluded this equipment from its 
taking, and it could be included within the 
definition of property in G.S. 40A-2(7). Pied- 
mont Triad Reg’ Water Auth. v. Lamb, 150 N.C. 
App. 594, 564 S.E.2d 71, 2002 N.C. App. LEXIS 
584 (2002), cert. denied, 356 N.C. 166, 568 
S.E.2d 608 (2002). 
Diversion of Water as a “Taking”. — Di- 

version of the natural flow and drainage of 
streams and surface waters incident to the 
construction of a highway, resulting in the 
periodic flooding of the lands of a proprietor, is 
a “taking” of property for which just compensa- 
tion must be paid. Braswell v. State Hwy. & 
Pub. Works Comm’n, 250 N.C. 508, 108 S.E.2d 

912 (1959). 
The term “other persons” as used in the 

cartway statute, does include counties. 
Davis v. Forsyth County, 117 N.C. App. 725, 453 
S.E.2d 231 (1995). 
Month-to-Month Tenant as Owner. — A 

tenant having month-to-month tenancy based 
upon periodic rental payments without a writ- 
ten document is considered to be an “owner” as 
defined by this section, and has standing to 
challenge a condemnation proceeding itself as 
arbitrary, capricious, and an abuse of discre- 
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tion. Transcontinental Gas Pipe Line Corp. v. 
Calco Enters., 132 N.C. App. 237, 511 S.E.2d 
671 (1999). 
Digging a ditch across private land to 

drain a public road amounts to a taking of 
private property for a public use. State v. New, 
130 N.C. 731, 41 S.E. 1033 (1902). 

Statute giving power to overseers of 
roads to cut poles on adjacent land was an 
instance of the exercise on the part of the 
sovereign of the right to take private property 
for the use of the public upon making compen- 
sation. Collins v. Creecy, 53 N.C. 333 (1861). 
Where a landowner has granted a right- 

of-way over his land, he must look to his 
contract for compensation, as it cannot be 
awarded to him in condemnation proceedings, 
provided the contract is valid, and all its condi- 
tions have been complied with by the grantee. 
Feldman v. Transcontinental Gas Pipe Line 
Corp., 9 N.C. App. 162, 175 8.K.2d 713 (1970). 

Cited in VEPCO v. Tillett, 316 N.C. App. 73, 
343 S.E.2d 188 (1986); Dare County Bd. of 
Educ. v. Sakaria, 127 N.C. App. 585, 492 S.E.2d 
369 (1997); City of Durham v. Woo, 129 N.C. 
App. 183, 497 S.E.2d 457 (1998), cert. denied, 
348 N.C. 496, 518 S.E.2d 380 (1998). 

§ 40A-3. By whom right may be exercised. 

(a) Private Condemnors. — For the public use or benefit, the persons or 

organizations listed below shall have the power of eminent domain and may 

acquire by purchase or condemnation property for the stated purposes and 

other works which are authorized by law. 
(1) Corporations, bodies politic or persons have the power of eminent 

domain for the construction of railroads, power generating facilities, 

substations, switching stations, microwave towers, roads, alleys, 

access railroads, turnpikes, street railroads, plank roads, tramroads, 

canals, telegraphs, telephones, electric power lines, electric lights, 

public water supplies, public sewerage systems, flumes, bridges, and 

pipelines or mains originating in North Carolina for the transporta- 

tion of petroleum products, coal, gas, limestone or minerals. Land 

condemned for any liquid pipelines shall: 
a. Not be less than 50 feet nor more than 100 feet in width; and 

b. Comply with the provisions of G.S. 62-190(b). 

The width of land condemned for any natural gas pipelines shall not 

be more than 100 feet. 
(2) School committees or boards of trustees or of directors of any corpo- 

ration holding title to real estate upon which any private educational 

institution is situated, have the power of eminent domain in order to 

obtain a pure and adequate water supply for such institution. 

(3) Franchised motor vehicle carriers or union bus station companies 

organized by authority of the Utilities Commission, have the power of 

eminent domain for the purpose of constructing and operating union 

bus stations: Provided, that this subdivision shall not apply to any city 

or town having a population of less than 60,000. 

(4) Any railroad company has the power of eminent domain for the 

purposes of: constructing union depots; maintaining, operating, im- 

proving or straightening lines or of altering its location; constructing 
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double tracks; constructing and maintaining new yards and terminal 
facilities or enlarging its yard or terminal facilities; connecting two of 
its lines already in operation not more than six miles apart; or 
constructing an industrial siding. 

(5) A condemnation in fee simple by a State-owned railroad company for 
the purposes specified in subdivision (4) of this subsection and as 
provided under G.S. 124-12(2). 

The width of land condemned for any single or double track railroad purpose 
shall be not less than 80 feet nor more than 100 feet, except where the road 
may run through a town, where it may be of less width, or where there may be 
deep cuts or high embankments, where it may be of greater width. 

No rights granted or acquired under this subsection shall in any way destroy 
or abridge the rights of the State to regulate or control any railroad company 
or to regulate foreign corporations doing business in this State. Whenever it is 
necessary for any railroad company doing business in this State to cross the 
street or streets in a town or city in order to carry out the orders of the Utilities 
Commission, to construct an industrial siding, the power is hereby conferred 
upon such railroad company to occupy such street or streets of any such town 
or city within the State. Provided, license so to do be first obtained from the 
board of aldermen, board of commissioners, or other governing authorities of 
such town or city. 
No such condemnor shall be allowed to have condemned to its use, without 

the consent of the owner, his burial ground, usual dwelling house and yard, 
kitchen and garden, unless condemnation of such property is expressly 
authorized by statute. 

The power of eminent domain shall be exercised by private condemnors 
under the procedures of Article 2 of this Chapter. 

(b) Local Public Condemnors [Standard Provision]. — For the public use or 
benefit, the governing body of each municipality or county shall possess the 
power of eminent domain and may acquire by purchase, gift or condemnation 
any property, either inside or outside its boundaries, for the following pur- 
poses. 

(1) Opening, widening, extending, or improving roads, streets, alleys, and 
sidewalks. The authority contained in this subsection is in addition to 
the authority to acquire rights-of-way for streets, sidewalks and 
highways under Article 9 of Chapter 136. The provisions of this 
subdivision (1) shall not apply to counties. 

(2) Establishing, extending, enlarging, or improving any of the public 
enterprises listed in G.S. 160A-311 for cities, or G.S. 153A-274 for 
counties. | 

(3) Establishing, enlarging, or improving parks, playgrounds, and other 
recreational facilities. 

(4) Establishing, extending, enlarging, or improving storm sewer and 
drainage systems and works, or sewer and septic tank lines and 
systems. 

(5) Establishing, enlarging, or improving hospital facilities, cemeteries, or 
library facilities. 

(6) Constructing, enlarging, or improving city halls, fire stations, office 
buildings, courthouse jails and other buildings for use by any depart- 
ment, board, commission or agency. 

(7) Establishing drainage programs and programs to prevent obstructions 
to the natural flow of streams, creeks and natural water channels or 
improving drainage facilities. The authority contained in this subdi- 
vision is in addition to any authority contained in Chapter 156. 

(8) Acquiring designated historic properties, designated as such before 
October 1, 1989, or acquiring a designated landmark designated as 
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such on or after October 1, 1989, for which an application has been 

made for a certificate of appropriateness for demolition, in pursuance 

of the purposes of G.S. 160A-399.3, Chapter 160A, Article 19, Part 3B, 

effective until October 1, 1989, or G.S. 160A-400.14, whichever is 

appropriate. 
(9) Opening, widening, extending, or improving public wharves. 

The board of education of any municipality or county or a combined board 

may exercise the power of eminent domain under this Chapter for purposes 

authorized by other statutes. 
The power of eminent domain shall be exercised by local public condemnors 

under the procedures of Article 3 of this Chapter. 

(b1) Local Public Condemnors [Modified Provision for Certain Localities]. — 

For the public use or benefit, the governing body of each municipality or county 

shall possess the power of eminent domain and may acquire by purchase, gift 

or condemnation any property or interest therein, either inside or outside its 

boundaries, for the following purposes. 
(1) Opening, widening, extending, or improving roads, streets, alleys, and 

sidewalks. The authority contained in this subsection is in addition to 

the authority to acquire rights-of-way for streets, sidewalks and 

highways under Article 9 of Chapter 136. The provisions of this 

subdivision (1) shall not apply to counties. 

(2) Establishing, extending, enlarging, or improving any of the public 

enterprises listed in G.S. 160A-311 for cities, or G.S. 153A-274 for 

counties. 
(3) Establishing, enlarging, or improving parks, playgrounds, and other 

recreational facilities. 
(4) Establishing, extending, enlarging, or improving storm sewer and 

drainage systems and works, or sewer and septic tank lines and 

systems. 

(5) Establishing, enlarging, or improving hospital facilities, cemeteries, or 

library facilities. 
(6) Constructing, enlarging, or improving city halls, fire stations, office 

buildings, courthouse jails and other buildings for use by any depart- 

ment, board, commission or agency. 
(7) Establishing drainage programs and programs to prevent obstructions 

to the natural flow of streams, creeks and natural water channels or 

improving drainage facilities. The authority contained in this subdi- 

vision is in addition to any authority contained in Chapter 156. 

(8) Acquiring designated historic properties, designated as such before 

October 1, 1989, or acquiring a designated landmark designated as 

such on or after October 1, 1989, for which an application has been 

made for a certificate of appropriateness for demolition, in pursuance 

of the purposes of G.S. 160A-399.3, Chapter 160A, Article 19, Part 3B, 

effective until October 1, 1989, or G.S. 160A-400.14, whichever is 

appropriate. 
(9) Opening, widening, extending, or improving public wharves. 

(10) Engaging in or participating with other governmental entities in 

acquiring, constructing, reconstructing, extending, or otherwise build- 

ing or improving beach erosion control or flood and hurricane protec- 

tion works, including, but not limited to, the acquisition of any 

property that may be required as a source for beach renourishment. 

(11) Establishing access for the public to public trust beaches and appur- 

tenant parking areas. 
The board of education of any municipality or county or a combined board 

may exercise the power of eminent domain under this Chapter for purposes 

authorized by other statutes. 
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The power of eminent domain shall be exercised by local public condemnors 
under the procedures of Article 3 of this chapter. 

This subsection applies only to Carteret and Dare Counties, the Towns of 
Atlantic Beach, Carolina Beach, Caswell Beach, Emerald Isle, Holden Beach, 
Indian Beach, Kill Devil Hills, Kitty Hawk, Kure Beach, Nags Head, North 
Topsail Beach, Oak Island, Ocean Isle Beach, Pine Knoll Shores, Sunset Beach, 
Surf City, Topsail Beach, and Wrightsville Beach, and the Village of Bald Head 
Island. 

(c) Other Public Condemnors. — For the public use or benefit, the following 
political entities shall possess the power of eminent domain and may acquire 
property by purchase, gift, or condemnation for the stated purposes. 

(1) Asanitary district board established under the provisions of Part 2 of 
Article 2 of Chapter 130A for the purposes stated in that Part. | 

(2) The board of commissioners of a mosquito control district established 
under the provisions of Part 2 of Article 12 of Chapter 130A for the 
purposes stated in that Part. 

(3) A hospital authority established under the provisions of Part B of 
Article 2 of Chapter 131E for the purposes stated in that Part, 
provided, however, that the provisions of G.S. 131E-24(c) shall con- 
tinue to apply. 

(4) A watershed improvement district established under the provisions of 
Article 2 of Chapter 139 for the purposes stated in that Article, 
provided, however, that the provisions of G.S. 139-38 shall continue to 
apply. 

(5) A housing authority established under the provisions of Article 1 of 
Chapter 157 for the purposes of that Article, provided, however, that 
the provisions of G.S. 157-11 shall continue to apply. 

(6) Acorporation as defined in G.S. 157-50 for the purposes of Article 3 of 
Chapter 157, provided, however, the provisions of G.S. 157-50 shall 
continue to apply. 

(7) Acommission established under the provisions of Article 22 of Chapter 
160A for the purposes of that Article. 

(8) An authority created under the provisions of Article 1 of Chapter 162A 
for the purposes of that Article. 

(9) Adistrict established under the provisions of Article 4 of Chapter 162A 
for the purposes of that Article. 

(10) A district established under the provisions of Article 5 of Chapter 
162A for purposes of that Article. 

(11) The board of trustees of a community college established under the 
provisions of Article 2 of Chapter 115D for the purposes of that Article. 

(12) A district established under the provisions of Article 6 of Chapter 
162A for the purposes of that Article. 

(13) A regional public transportation authority established under Article 
ae Peed 160A of the General Statutes for the purposes of that 

ticle. 
The power of eminent domain shall be exercised by a public condemnor listed 

in this subsection under the procedures of Article 3 of this Chapter. (1852, c. 92, 
s. 1; R.C., c. 61, s. 9; 1874-5, c. 83; Code, s. 1698; Rev., s. 2575; 1907, cc. 39, 458, 
783; 1911, c. 62, ss. 25, 26, 27; 1917, cc. 51, 132; C.S., s. 1706; 1923, c. 205; Ex. 
Sess. 1924, c. 118; 1937, c. 108, s. 1; 1939, c. 228, s. 4; 1941, c. 254; 1947, c. 806; 
1951, c. 1002, ss. 1, 2; 1953, c. 1211; 1957, c. 65, s. 11; c. 1045, s. 1; 1961, c. 247; 
1973, c. 507, s. 5; c. 1262, s. 86; 1977, c. 771, s. 4; 1981, c. 919, s. 1; 1983, c. 378, 
s. 2; 1983 (Reg. Sess., 1984), c. 1084; 1985, c. 689, s. 10; c. 696, s. 2; 1987, c. Z, 
s. 1; c. 564, s. 13; c. 783, s. 6; 1989, c. 706, s. 3; c. 740, s. 1.1; 2000-146, s. 8; 
repeat ss. 1, 3; 2001-478, s. 2; 2001-487, s. 58; 2002-172, s. 4.1; 2003-282, ss. 
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Local Modification. — Guilford: 1987, c. 
669, s. 3; Iredell: 1985, c. 570, s. 25; Stanly: 
1985, c. 433, s. 2; 1989 (Reg. Sess., 1990), c. 839; 
Wake: 1985, c. 640, s. 1; 1993, c. 137, s. 2; city of 
Asheville: 1985, c. 556, s. 2; cities of Greensboro 
and High Point: 1987, c. 669, s. 3; city of 
Monroe: 1985, c. 177; 2000-35, s. 1; city of 

Morganton: 1987, c. 265, s. 1; city of Raleigh: 
1985, c. 556, s. 2; city of Statesville: 1985, c. 
570, s. 25; 1987, c. 265, s. 1; town of Carrboro: 
1987, c. 476, s. 1; town of Cary: 1993, c. 137, s. 
2; town of Wrightsville Beach: 1993, c. 187, s. 1; 
Grandfather Village: 1987, c. 419, s. 1; village of 
Pinehurst: 1985, c. 379, s. 2; Winston-Sa- 
lem/Forsyth County Utility Commission: 1989 
(Reg. Sess., 1990), c. 849. 

Cross References. — As to the power given 
railroad companies to condemn land, see G:S. 
62-220. As to condemnation of land for school 
buildings, etc., see G.S. 115C-517. As to the 
power of local governments and water compa- 
nies to condemn land for public water systems, 
see G.S. 130A-319. As to condemning lands for 
roads, see G.S. 136-19. As to requirement for 
consent of board of commissioners in certain 
counties before land may be condemned or 
acquired by a unit of local government outside 
the county, see G.S. 153A-15. As to condemna- 
tion for drainage ditches, see G.S. 156-1 et seq. 

Editor’s Note. — Section 139-38, referred to 
in subdivision (c)(4), was repealed by Session 
Laws 1993, c. 391, s. 24, effective July 19, 1993. 

Session Laws 2001-36, s. 1, amended subsec- 
tion (b) by substituting “property or interest 
therein” for “property” in the introductory para- 
graph and adding subdivision (b)(10) and 
(b)(11). Section 3 of the act, as amended by 
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Session Laws 2001-478, s. 2, made this amend- 
ment applicable only to Carolina Beach, 
Carteret County, Dare County, and the Towns 
of Atlantic Beach, Emerald Isle, Holden Beach, 
Indian Beach, Kill Devil Hills, Kitty Hawk, 
Kure Beach, Nags Head, North Topsail Beach, 
Pine Knoll Shores, Surf City, Topsail Beach, 
and Wrightsville Beach. The amended subdivi- 
sion (b) was set out as new subsection (b1) at 
the direction of the Revisor of Statutes. 

Session Laws 2002-172, s. 7.1, contains a 

severability clause. 
Session Laws 2003-282, s. 2, provides that 

Session Laws 2002-172 is reenacted. 
Effect of Amendments. — Session Laws 

2002-172, s. 4.1, effective October 31, 2002, 
deleted “ordered by the Utilities Commission as 
provided in G.S. 62-232” at the end of subdivi- 
sion (a)(4). 

Session Laws 2003-282, s. 1, effective June 
30, 2003, rewrote the last paragraph in subsec- 
tion (b1). 
Legal Periodicals. — For comment on sub- 

division (8) of former G.S. 40-2 (substantially 
the same as subdivision (a)(3) of this section), 
see 19 N.C.L. Rev. 480 (1941). 

For comment on possibility of this section 
imposing a limitation on G.S. 136-19, see 28 
N.C.L. Rev. 403 (1950). 

For note on public use in North Carolina, see 
44 .N.C.L. Rev. 1142 (1966). 

For article on recent developments in North 
Carolina law of eminent domain, see 48 N.C.L. 
Rev. 767 (1970). 

For a comment on the acquisition, abandon- 
ment, and preservation of rail corridors in 
North Carolina, see 75 N.C.L. Rev. 1989 (1997). 

CASE NOTES 

I. General Consideration. 
II. Public Use. 

III. Private Condemnors. 
A. In General. 
B. Railroad Rights-of-Way. 

IV. Public Condemnors. 
V. Condemnation of Burial Grounds or Dwellings. 

VI. Judicial Review. 

I. GENERAL CONSIDERATION. 

Editor’s Note. — Many of the cases below 
were decided under similar former provisions. 

Chapter Is Applicable to Private Land- 
owners. — Even though private landowners 
are not specifically mentioned in this section, 
they are bound by the provisions of this Chap- 
ter. Smith v. City of Charlotte, 79 N.C. App. 
517, 339 S.E.2d 844 (1986). 
Subdivision ordinance as applied by de- 

fendant constituted an exaction requiring 
the court to determine whether the exaction 

amounted to an unconstitutional taking; there- 
fore, summary judgment for defendant was 
inappropriate as to that issue. Franklin Rd. 
Properties v. City of Raleigh, 94 N.C. App. 731, 
381 S.E.2d 487 (1989). 
Implied Promise to Pay for Property 

Taken. — Whenever the government in the 
exercise of its governmental rights takes prop- 
erty, the ownership of which it concedes to be in 
an individual, it impliedly promises to pay 
therefor. Lloyd v. Venable, 168 N.C. 531, 84S.E. 
855 (1915). 
Remedy for Abuse. — If, after acquiring 
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land under condemnation for a public use, a 
company should devote it to private purposes, 
that is a remedy by quo warranto and other- 
wise. Wadsworth Land Co. v. Piedmont Trac- 
tion Co., 162 N.C. 314, 78 S.E. 297 (1913). 
Applied in City of Burlington v. Isley Place 

Condominium Ass’n, 105 N.C. App. 7138, 414 
S.E.2d 385 (1992). 

Cited in Batch v. Town of Chapel Hill, 92 
N.C. App. 601, 376 S.E.2d 22 (1989); Pinehurst 
v. Regional Invs., 97 N.C. App. 114, 387 S.E.2d 
222 (1990); Board of Educ. v. Seagle, 120 N.C. 
App. 566, 463 S.E.2d 277 (1995), cert. denied, 
343 N.C. 509, 471 S.E.2d 63 (1996); Stout v. 
City of Durham, 121 N.C. App. 716, 468 S.E.2d 
254 (1996). 

II. PUBLIC USE. 

Taking of Private Property Must Be for 
Public Use. — In the exercise of the sovereign 
power of eminent domain, private property can 
be taken only for a public use and upon the 
payment of just compensation. State Hwy. 
Comm’n vy. Batts, 265 N.C. 346, 144 S.E.2d 126 

(1965). 
Meaning of “Public Use”. — “Public use,” 

as applied in the exercise of the power of 
eminent domain, is not capable of a precise 
definition applicable to all situations. The term 
is elastic, and keeps pace with changing condi- 
tions, since the progressive demands of society 
and changing concepts of governmental duties 
and functions are constantly bringing new sub- 
jects forward as being for “public use.” State 
Hwy. Comm’n v. Batts, 265 N.C. 346, 144 
S.E.2d 126 (1965). 

The statutory phrase “the public use or ben- 
efit” is incapable of a precise definition applica- 
ble to all situations. Rather, because of the 
progressive demands of an ever-changing soci- 
ety and the perpetually fluid concept of govern- 
mental duty and function, the phrase is elastic 
and keeps pace with the changing times. Caro- 
lina Tel. & Tel. Co. v. McLeod, 321 N.C. 426, 364 
S.E.2d 399 (1988). 

Test of Public Use or Benefit. — On judi- 
cial determination of whether a condemnor’s 
intended use is an action for “the public use or 
benefit” under this section, courts in this and 
other states have employed essentially two 
approaches to this problem. The first approach 
— the public use test — asks whether the 
public has a right to a definite use of the 
condemned property. The second approach — 
the public benefit test — asks whether some 
benefit accrues to the public as a result of the 
desired condemnation. Carolina Tel. & Tel. Co. 
v. McLeod, 321 N.C. 426, 364 S.E.2d 399 (1988). 

Question of Law. — While the delegation of 
the power of eminent domain is for the legisla- 
ture, the determination of whether a condem- 
nor’s intended use of the land is for “the public 
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use or benefit” is a question of law for the 
courts. Carolina Tel. & Tel. Co. v. McLeod, 321 
N.C. 426, 364 S.E.2d 399 (1988). 
A taking can be for public use or benefit 

even when there is also a substantial pri- 
vate use, so long as the private use in question 
is incidental to the paramount public use. Caro- 
lina Tel. & Tel. Co. v. McLeod, 321 N.C. 426, 364 
S.E.2d 399 (1988). 
The provision of telephone service, irre- 

spective of the number of customers affected, is 
an action for “the public use or benefit.” Caro- 
lina Tel. & Tel. Co. v. McLeod, 321 N.C. 426, 364 
S.E.2d 399 (1988). 
Transport of Natural Gas is a Public . 

Purpose. — Property taken for the transport 
of natural gas between states and for its distri- 
bution within this state is a public purpose. 
Transcontinental Gas Pipe Line Corp. v. Calco 
Enters., 182 N.C. App. 237, 511 S.E.2d 671 
(1999). 
Term “public purposes” is employed in 

the same sense in the law of taxation and 
of eminent domain. Thus, if the General 
Assembly may authorize a State agency to 
expend public money for the purpose of aiding 
in the construction of a hospital facility to the 
leased to and ultimately conveyed to a private 
agency, it may also authorize the acquisition of 
a site for such facility by exercise of the power 
of eminent domain. Foster v. North Carolina 
Medical Care Comm’n, 283 N.C. 110, 195 
S.E.2d 517 (1973). 
The use which will justify the taking of 

private property under the exercise of the 
right of eminent domain is the use by or for the 
government, the general public, or some por- 
tion thereof as such, and not the use by or for 
particular individuals or for the benefit of par- 
ticular estates. The use may be limited to the 
inhabitants of a small locality, but the benefit 
must be in common. State Hwy. Comm’n v. 
Batts, 265 N.C. 346, 144 S.E.2d 126 (1965). 

Scenic Value of Road May Be Consid- 
ered. — The scenic value of a road and its 
necessity as a part of the system of scenic. 
highways for the public may be considered in 
determining whether taking over the road is for 
a public or private purpose. State Hwy. Comm’n 
v. Batts, 265 N.C. 346, 144 S.E.2d 126 (1965). 

Use of the words “commercial railway” 
in a petition did not indicate that the land was 
to be used for private purposes, for the company 
was engaging in commerce when it carried 
articles of merchandise for the public. 
Wadsworth Land Co. v. Piedmont Traction Co., 
162 N.C. 314, 78 S.E. 297 (1913). 

II. PRIVATE CONDEMNORS. 

A. In General. 

Right to Exercise Eminent Domain — 
Railroads. — Railroads are quasi-public cor- 
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porations, created to serve primarily the public 

good and convenience, and as such they exer- 
cise public franchise rights, including that of 
eminent domain. Seaboard Air Line R.R. v. 
Atlantic Coast Line R.R., 240 N.C. 495, 82 
S.E.2d 771 (1954). 
Same — Public Service Corporations 

Generally. — A public service corporation has 
no power to condemn land by reason of its being 
a riparian proprietor, but only under authority 
given to it by a valid statute to do so. Carolina- 
Tennessee Power Co. v. Hiawassee River Power 
Co., 175 N.C. 668, 96 S.E. 99 (1918), appeal 
dismissed, 252 U.S. 341, 40S. Ct. 330, 64 L. Ed. 
601 (1920). 
Same — Public Service Corporations 

Generating Electricity. — Where a corpora- 
tion is authorized by its charter to generate and 
sell electricity and to build dams and hydroelec- 
tric plants necessary to the generation of such 
hydroelectric power, and is therein given power 
of eminent domain to acquire the necessary 
rights-of-way and lands for its dams and the 
ponding of water, such corporation is a public 
service corporation and has the power of emi- 
nent domain, and it cannot be successfully 
contended that its taking of lands for ponding 
water necessary for one of its dams is a taking 
of private lands for a private use, nor does the 
fact that such public service corporation also 
engages in private enterprises not connected 
with its public service alter this result. Whiting 
Mfg. Co. v. Carolina Aluminum Co., 207 N.C. 
52, 175 S.E. 698 (1934). 
A corporation furnishing electricity for public 

use may condemn lands of a private owner 
necessary for its transmission lines, but it is 
unlawful for a power company to enter upon 
and take the lands of the owner for such pur- 
pose without complying with the statutory pro- 
cedure. Crisp v. Nantahala Power & Light Co., 
201 N.C. 46, 158 S.E. 845 (1931). 
Condemnation Rights Not Impaired by 

Charter Rights of Private Nature. — The 
right of a corporation to condemn lands for a 
public use is not affected or impaired because in 
its charter it may be given rights of a more 
private nature to which the right of condemna- 
tion may not attach. Mountain Retreat Ass'n v. 
Mount Mitchell Dev. Co., 183 N.C. 48, 110 S.E. 
524 (1922). 
Where a corporation is authorized to operate 

a street railway, it may exercise the right of 
eminent domain in respect to this business 
given to it by its charter and by law, notwith- 
standing it is also authorized to conduct busi- 
ness of a private nature. Wadsworth Land Co. v. 
Piedmont Traction Co., 162 N.C. 314, 78 S.E. 
297 (1913). 
Power Not Exhausted by Single Exer- 

cise. — The power of eminent domain con- 
ferred on electric public service corporations is 
not necessarily exhausted by a single exercise 
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of the power, but, within the limits established 
by the general law or special charter, a subse- 
quent or further exercise of the power may be 
permissible. Yadkin River Power Co. v. Wissler, 
160 N.C. 269, 76 S.E. 267 (1912). 
Purchase of Additional Rights as 

Needed to Serve Public. — If the property 
owned by a corporation having the right of 
eminent domain is inadequate for its corporate 
purposes, it may purchase such additional 
rights as it may need to serve the public. Such 
purchase may be with the consent of the owner 
or by condemnation, a purchase without the 
owner’s consent being at the value of the prop- 
erty taken. VEPCO v. King, 259 N.C. 219, 130 
S.E.2d 318 (1963). 
The language “pipelines originating in 

North Carolina” in former G.S. 40-2 held not 
to impose a limitation on G.S. 62-190. Colonial 
Pipeline Co. v. Neill, 296 N.C. 503, 251 S.E.2d 
457 (1979). 
Condemnation by Railroad for Union 

Depot. — Former G.S. 40-4 conferred upon any 
railroad company the right to condemn land for 
the purpose of getting to a union depot required 
by the order of the Utilities Commission to be 
built. State ex rel. Corp. Comm'n v. Southern 
Ry., 185 N.C. 435, 117 S.E. 563 (1923). 

Former G.S. 40-4 conferred on a railroad 
company the incidental right to make such 
changes in its line and route as are necessary to 
accomplish the purpose designed and to make 
the depot available and accessible to the trav- 
eling public as contemplated by statute. Dewey 
v. Atlantic Coast Line R.R., 142 N.C. 392, 55 
S.E. 292 (1906). 
Where the Utilities Commission, acting un- 

der former G.S. 40-4, selected a site after due 
inquiry, the railroads would not be enjoined, at 
the instance of citizens and property owners, 
from erecting the depot, either on the ground 
that the city was being sidetracked or that 
property would be damaged by the proposed 
change. Dewey v. Atlantic Coast Line R.R., 142 
N.C. 392, 55 S.E. 292 (1906). 

Installation of water and sewer lines 
solely for the benefit of one individual’s 
manufacturing plant involved a private use, 
despite petitioner’s argument that the plant 
would benefit the public by employing 30 people 
and thus contribute to the public welfare; and 
dismissal of petitioner’s condemnation proceed- 
ing would be affirmed. City of Statesville v. 
Roth, 77 N.C. App. 803, 336 S.E.2d 142 (1985). 
The power of condemnation granted un- 

der former § 40-8, relating to taking material 
from adjacent lands, is not confined to a right- 
of-way, delimited by surface boundaries, but 
may be extended to the cutting of trees or 
removing of obstructions outside of these 
boundaries when required for the reasonable 
preservation and protection of their lines and 
other property. Yadkin River Power Co. v. 
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Wissler, 160 N.C. 269, 76 S.E. 267 (1912). 
The legislature may by eminent domain 

authorize the consolidation of railroads 

and, in effect, condemn the shares of dissenting 

stockholders. Spencer v. Seaboard Air Line 
R.R., 187 N.C. 107, 49 S.E. 96 (1904). 

B. Railroad Rights-of-Way. 

Width of Right-of-Way. — If the charter 
prescribes no maximum or minimum width of 
the right-of-way, then subsection (a) of former 
G.S. 40-29 (substantially the same as the sec- 
ond unnumbered paragraph of subsection (a) of 
this section) applies, and the law presumes the 
width therein specified, subject to the right of 
the owner to recover compensation by compli- 
ance with G.S. 1-51. Griffith v. Southern Ry., 
191 N.C. 84, 131 S.E. 413 (1926). 
A right-of-way of specified width must 

be located and constructed in order to be 
exclusive. Goldsboro Lumber Co. v. Hines 
Bros. Lumber Co., 126 N.C. 254, 35 S.E. 458 

(1900). 
A railroad company may occupy its 

right-of-way to its full extent whenever the 
proper management and business necessities of 
the road, in its own judgment, may require it, 
though the owner of the land can use and 
occupy a part of the right-of-way not used by 
the railroad in a manner not inconsistent with 
its full enjoyment of the easement. Atlantic 
Coast Line R.R. v. Bunting, 168 N.C. 579, 84 
S.E. 1009 (1915); Tighe v. Seaboard Air Line 
R.R., 176 N.C. 239, 97 S.E. 164 (1918). 
A railroad company may use and occupy a 

right-of-way acquired by it under condemna- 
tion proceedings when, in its own judgment, 
the proper management and business necessi- 
ties of the road may require it. Virginia & 
C.S.R.R. v. McLean, 158 N.C. 498, 74 S.E. 461 
(1912). 
Easement Acquired over Portion Not 

Occupied. — A railroad corporation acquires 
by condemnation an easement over that portion 
of its right-of-way not actually occupied by its 
roadbed, tracks, drains and side ditches. 

Griffith v. Southern Ry., 191 N.C. 84, 131 S.E. 
413 (1926). 
Owner’s Right to Use Land Covered by 

Right-of-Way. — To the extent that land cov- 
ered by a right-of-way is not presently required 
for the purpose of the road, the owner may 
continue to occupy and use it in a manner not 
inconsistent with the full and proper enjoyment 
of the easement. Raleigh & Augusta Air Line 
R.R. v. Sturgeon, 120 N.C. 225, 26 S.E. 779 
(1897); Goldsboro Lumber Co. v. Hines Bros. 

Lumber Co., 126 N.C. 254, 35 S.E. 458 (1900); 
Seaboard Air Line R.R. v. Olive, 142 N.C. 257, 
55 S.E. 263 (1906); Earnhardt v. Southern R.R., 
157 N.C. 358, 72 S.E. 1062 (1911); Virginia & 
C.S.R.R. v. McLean, 158 N.C. 498, 74 S.E. 461 
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(1912); Coit v. Owenby-Wofford Co., 166 N.C. 
136, 81 S.E. 1067 (1914). 

To the extent that the right-of-way is not 
presently required for the purpose of the road, 
it may be occupied and used by the original 
owner in any manner not inconsistent with the 
easement acquired. Goldsboro Lumber Co. v. 
Hines Bros. Lumber Co., 126 N.C. 254, 35 S.E. 
458 (1900); Virginia & C.S.R.R. v. McLean, 158 
N.C. 498, 74 S.E. 461 (1912). 

The grant of a right-of-way of a specified 
width does not preclude the grantor from such 
use of his land himself or by others with his 
permission which is not in conflict therewith. 
Goldsboro Lumber Co. v. Hines Bros. Lumber 
Co., 126 N.C. 254, 35 S.E. 458 (1900). 

Cultivation of Land by Owner. — While 
land included in the right-of-way of a railroad 
company, not necessary for the purposes of the 
company, may be cultivated by the servient 
owner, the crop must not be of such inflamma- 
ble or combustible nature, when matured or 
maturing, as to endanger the safety of the 
company’s passengers or cause injury to adjoin- 
ing lands in case of ignition of such crops by 
sparks from the company’s engines; in such a 
case, the company would have the right to enter 
and remove such crops. Raleigh & Augusta Air 
Line R.R. v. Sturgeon, 120 N.C. 225, 26. S.E. 779 
(1897). 

Unless the land is needed for some use, the 
occupation and cultivation by the owner of the 
servient tenement will be disturbed only when 
it becomes necessary for the company to enter 
in order to remove something which endangers 
the safety of its passengers, or which might, if 
undisturbed, subject the owner to liability for 
injury to adjacent lands or property. Ward v. 
Wilmington & W.R.R., 109 N.C. 358, 13 S.E. 
926 (1891); Ward v. Wilmington & W.R.R., 113 
N.C. 566, 18 S.E. 211 (1893); Blue v. Aberdeen 
& W.E.R.R., 117 N.C. 644, 23 S.E. 275 (1895). 
Duty of Company to Clear Right-of-Way. 

—Arailroad company is not negligent in failing 
to cut down bushes or weeds on the right-of- 
way beyond the portion over which it is exer- 
cising actual control for corporate purposes, but 
is required to keep the right-of-way clear of 
such growth to the outside of the side ditches on 
either side of the track. Ward v. Wilmington & 
W.R.R., 109 N.C. 358, 13 S.E. 926 (1891). 
Where a railroad company permitted dry 

grass or leaves or other combustible rubbish to 
remain near its track and the same took fire 
from sparks emitted from one of its locomotives 
which had no spark arrester, and the fire was 
thereby communicated to the plaintiff’s adjoin- 
ing land, destroying timber, etc., it was held 
that the injury resulted from the negligence of 
the defendant company. Aycock v. Raleigh & 
Augusta Air Line R.R., 89 N.C. 321 (1888). 

Only Easement Rights Held Acquired. — 
Only an easement in lands passes from the 
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owner to a railroad company under condemna- 
tion proceedings divesting all the rights of 
owners who are parties to the proceedings in 
such easement during the corporate existence 
of the company, but allowing them to use and 
occupy the right-of-way in any manner not 
inconsistent with the easement acquired. 
Phillips v. Postal Tel. Cable Co., 180 N.C. 518, 
41 S.E. 1022, rev’d on other grounds on rehear- 
ing, 1381 N.C. 225, 42 S.E. 587 (1902); Virginia 
& C.S.R.R. v. McLean, 158 N.C. 498, 74 S.E. 
461 (1912). 

IV. PUBLIC CONDEMNORS. 

Public Recreational Facility Need Not 
Be Designed Before Land Is Acquired. — 
Neither subdivision (b)(3) of this section, which 
vests municipalities with the power of eminent 
domain to establish, enlarge or improve parks, 
playgrounds and other recreational facilities, 
nor G.S. 160A-353, of similar import, nor any 
other statute contains any requirement that 
the city design a public facility authorized by 
resolution before the land for the facility is 
acquired. City of Charlotte v. Rousso, 82 N.C. 
App. 588, 346 S.E.2d 693 (1986). 

Local Zoning Laws. — While municipali- 
ties or counties may exercise the power of 
eminent domain for the construction, enlarging 
or improving of those buildings listed in subdi- 
vision (b)(6), the power of eminent domain does 
not include locating a particular building in 
violation of another jurisdiction’s zoning laws, 
by virtue of the fact that through G.S. 153A-347 
and 160A-392 the Legislature has made zoning 
regulations with regard to buildings specifically 
applicable to political subdivisions. The same 
zoning restrictions do not apply, however, to the 
construction, establishment, enlargement, im- 
provement, maintenance, ownership or opera- 
tion of a public enterprise unless the Legisla- 
ture has clearly manifested a contrary intent. 
Davidson County v. City of High Point, 85 N.C. 
App. 26, 354 S.E.2d 280, modified and aff’d, 321 
N.C. 252, 362 S.E.2d 553 (1987). 
A municipal corporation can only exer- 

cise the right of eminent domain when 
authorized to do so by its charter or by general 
law, being a creature of the Legislature. Mount 
Olive v. Cowan, 235 N.C. 259, 69 S.E.2d 525 

(1952). 
Condemnation by Municipalities for Op- 

eration of Water and Sewer Systems. — 
The right of eminent domain has been con- 
ferred upon municipalities operating water and 
sewer systems. If such corporation is unable to 
agree with a landowner for the purchase of land 
it needs for such purpose, it may acquire the 
land, or an easement therein, by following the 
procedure set forth. City of Randleman v. 
Hinshaw, 267 N.C. 136, 147 S.E.2d 902 (1966). 
The opening and closing of streets is a 
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governmental function. Bessemer Imp. Co. 
v. City of Greensboro, 247 N.C. 549, 101 S.E.2d 
336 (1958). 
Exercise of Discretion in Widening 

Streets of Town. — Where it appeared that 
the governing authorities of a town took lands 
to widen a street intersecting with other streets 
so as to lessen the danger to traffic thereon, and 
that doing so was a reasonable exercise of 
discretion, finding that such course was unnec- 
essary was not binding on the Supreme Court, 
the question being, primarily, whether the ad- 
ministrative authorities of the town so grossly 
and manifestly abused the exercise of their 
discretionary powers as to render their action 
ineffectual. Lee v. Town of Waynesville, 184 
N.C. 565, 115 S.E. 51 (1922). 
Acquisition of Storm Sewer Easement 

by Payment of Permanent Damages. — 
Where plaintiff landowners demanded perma- 
nent damages in their action against a munic- 
ipality for trespass based upon the construction 
by the municipality of a storm sewer line over 
their lands, and defendant municipality prayed 
for an easement for the purpose of maintaining 
such drainage system, under the verdict and 
judgment awarding permanent damages the 
municipality, upon payment of the damages 
awarded, acquired a permanent easement to 
maintain its storm sewer line so long as it was 
kept in proper repair. McLean v. Town of 
Mooresville, 237 N.C. 498, 75 S.E.2d 327 
(1953). 
Municipal Airports. — The provisions of 

this Chapter now control cities’ eminent do- 
main actions with respect to airports. Smith v. 
City of Charlotte, 79 N.C. App. 517, 339 S.E.2d 
844 (1986). 
Improvements Held No Bar to Condem- 

nation. — The governing authorities of a town 
are not estopped to condemn land for the wid- 
ening or improvement of its streets by reason of 
an owner having put extensive improvements 
on his land a long time prior to the time it was 
condemned for that purpose, the power of con- 
demnation, in cases of such character, being a 
continuing one to be exercised when and to the 
extent that the public good may require it. Lee 
v. Town of Waynesville, 184 N.C. 565, 115 S.E. 
51 (1922). 
Condemnation proceedings for a school 

site must be considered as instituted under 
former G.S. 40-2 (similar to this section) pursu- 
ant to authority conferred by former G.S. 115- 
125 (see now G.S. 115C-517). Topping v. State 
Bd. of Educ., 249 N.C. 291, 106 S.E.2d 502 
(1959). 

It was not error to find that plaintiff was 
authorized to acquire land for parks, rec- 
reational programs and facilities through 
exercise of power of eminent domain. Town of 
Chapel Hill v. Burchette, 100 N.C. App. 157, 
394 S.E.2d 698 (1990). 
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V. CONDEMNATION OF BURIAL 
GROUNDS OR DWELLINGS. 

To Whom Limitation Applicable. — Lim- 
itation in former G.S. 40-10 as to condemnation 
of the owner’s dwelling, burial grounds, etc., 
was only upon such corporations as were de- 
fined and named in the former article, when 

exercising the power of eminent domain 
granted in such article in connection with the 
construction of the works or projects enumer- 
ated therein, and pursuant to the authority 
granted thereby. Mount Olive v. Cowan, 235 
N.C. 259, 69 S.E.2d 525 (1952). 
Housing Project Not Covered. — Prohibi- 

tion against condemnation of burial grounds, 
dwelling houses, etc., without the consent of the 
owner is not applicable to proceeding to con- 
demn lands for housing project. In re Housing 
Auth., 233 N.C. 649, 65 S.E.2d 761 (1951). 
Nor Was Former Park Commission. — 

Former North Carolina National Park Commis- 
sion created by Public Acts 1927, c. 48, was an 
agency of the State created by statute, vested 
with the power of eminent domain, and was not 
subject to the limitations provided for corpora- 
tions by former G.S. 40-8 and 40-11. Yarbrough 
v. North Carolina Park Comm'n, 196 N.C. 284, 
145 S.E. 563 (1928). 
Power of Municipality to Acquire Dwell- 

ings by Condemnation. — The governing 
body of a municipality, for the purpose of erect- 
ing an elevated water storage tank as an addi- 
tion to its water system, has the power, in the 
exercise of a sound discretion, to acquire dwell- 
ing-house properties either within or outside 
the city by condemnation. City of Raleigh v. 
Edwards, 235 N.C. 671, 71 S.E.2d 396 (1952), 
commented on in, 31 N.C.L. Rev. 125 (1952). 
See also Mount Olive v. Cowan, 235 N.C. 259, 
69 S.E.2d 525 (1952). 
Absent Charter Restrictions to the Con- 

trary. — Where a city, under its charter, is 
given the same power to condemn lands of 
private owners for municipal purposes that is 
given to railroads and other public utilities, it is 
bound by the restrictions placed on them by 
this section. Selma v. Nobles, 183 N.C. 322, 111 
S.E. 543 (1922). 

This section does not apply to tenant 
houses, but only to the dwellings of the owner 
of the lands, which are preserved to him for 
sentimental reasons, and which could not exist 
where such owner is a corporation renting 
dwellings to its tenants. Raleigh, C. & S.R.R. v. 
Mecklenburg Mfg. Co., 166 N.C. 168, 82 S.E. 5 
(1914). 
Use by Owner Subsequent to Acquisi- 

tion of Right-of-Way Not Protected. — 
When a provision in a charter of a railroad 
company or a deed granting it a right-of-way 
prohibited it from entering upon the yard, gar- 
den, burial ground, etc., of the defendants, but 
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no portion of the right-of-way was so used at 
the date of its acquisition, the right of the 
company would not be interfered with by the 
fact that it has since been appropriated to such 
use. Dargan v. Carolina Cent. R.R., 131 N.C. 
623, 42 S.E. 979 (1902); Seaboard Air Line R.R. 
v. Olive, 142 N.C. 257, 55 S.E. 263 (1906). 
Maintenance of Nuisance as Violation of 

Prohibition. — The creation and maintenance 
of a nuisance which sensibly impairs the value 
of lands of private owners is a “taking” within 
the principle of eminent domain and condem- 
nation proceedings thereunder, and falls within 
the exception as to dwellings. Selma v. Nobles, 
183 N.C. 322, 111 S.E. 543 (1922). 
House standing on the right-of-way does 

not become the property of the condem- 
nor. Shields v. Norfolk & C.R.R., 129 N.C. 1, 39 
S.E. 582 (1901); Raleigh, C. & SRR. vy. 
Mecklenburg Mfg. Co., 166 N.C. 168, 82 S.E. 5 
(1914). 
No Discretion as to Statutory Excep- 

tions. — The principle arising under the gen- 
eral power to condemn, leaving the matter 
largely within the discretion of the governing 
authorities seeking condemnation, does not ap- 
ply to the statutory exceptions. Selma v. No- 
bles, 183 N.C. 322, 111 S.E. 543 (1922). 

VI. JUDICIAL REVIEW. 

What Is Public Use as Question for 
Court. — In any proceeding for condemnation 
under the sovereign power of eminent domain, 
what is a public use is a judicial question for 
ultimate decision by the court as a matter of 
law, reviewable upon appeal. State Hwy. 
Comm’n v. Batts, 265 N.C. 346, 144 S.E.2d 126 
(1965). 

To determine whether an _ exaction 
amounts to an unconstitutional taking, the 
court shall: (1) identify the condition imposed; 
(2) identify the regulation which caused the 
condition to be imposed; (3) determine whether 
the regulation substantially advances a legiti- 
mate state interest. If the regulation substan-. 
tially advances a legitimate state interest, the 
court shall then determine (4) whether the 
condition imposed advances that interest; and 
(5) whether the condition imposed is propor- 
tionally related to the impact of the develop- 
ment. Franklin Rd. Properties v. City of Ra- 
leigh, 94 N.C. App. 731, 381 S.E.2d 487 (1989), 
citing Batch v. Town of Chapel Hill, 92 N.C. 
App. 601, 376 S.E.2d 22 (1989), rev’d on other 
grounds, 326 N.C. 1, 387 S.E.2d 655, cert. 
denied, 496 U.S. 931, 110 S. Ct. 2631, 110 L. Ed. 
2d 651 (1990). 
Discretion of Condemnors as to Extent 

and Limit of Rights to Be Acquired. — The 
extent and limit of the rights to be acquired are 
primarily and very largely referred to the com- 
panies or grantees of the power, and only be- 

458 



§40A-4 

come an issuable question, usually determin- 
able by the court, on allegation of fact tending 
to show bad faith on the part of the companies 
or an oppressive or manifest abuse of their 
discretion. Yadkin River Power Co. v. Wissler, 
160 N.C. 269, 76 S.E. 267 (1912). 

In determining what property is necessary 
for a public housing site, a broad discretion is 
vested by statute in housing authority commis- 
sioners, to whom the power of eminent domain 
is delegated. Housing Auth. v. Wooten, 257 N.C. 
358, 126 S.E.2d 101 (1962); Philbrook v. Chapel 
Hill Housing Auth., 269 N.C. 598, 153 S.E.2d 
153 (1967). 
Condemnors’ Discretion Not Subject to 

Review Absent Abuse. — Where the general 
power to condemn exists, the right of selection 
as to route, quantity, etc., is left largely to the 
discretion of the company or corporation, and 
does not become the subject of judicial inquiry 
except on allegations of fact tending to show 
bad faith on the part of the company or corpo- 
ration or an oppressive and manifest abuse of 
the discretion conferred upon them by the law. 
Selma v. Nobles, 183 N.C. 322, 111 S.E. 543 
(1922); Redevelopment Comm’n v. Grimes, 277 
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N.C. 634, 178 S.E.2d 345 (1971). 

Where an agency has the power of condem- 
nation, the choice of route is primarily in its 
discretion and will not be reviewed on the 
ground that another route may have been more 
appropriately chosen, unless it appears that 
there has been an abuse of discretion. Duke 
Power Co. v. Ribet, 25 N.C. App. 87, 212 S.E.2d 
182 (1975). 

The exercise of discretion by the condemnor 
will not be interfered with on the ground that 
the condemnor acted unreasonably and without 
justification when there is neither allegation 
nor evidence that the condemnor acted either 
arbitrarily or capriciously or in a manner con- 
stituting an abuse of discretion in the selection 
of the route to condemn. Duke Power Co. v. 
Ribet, 25 N.C. App. 87, 212 S.E.2d 182 (1975). 

Existence of Less Intrusive Means not 
Abuse of Discretion. — Gas pipeline com- 
pany did not abuse its discretion by not using 
the less intrusive means of seeking variance 
from local zoning ordinances. Transcontinental 
Gas Pipe Line Corp. v. Calco Enters., 132 N.C. 
App. 237, 511 S.E.2d 671 (1999). 

§ 40A-4. No prior purchase offer necessary. 

The power to acquire property by condemnation shall not depend on any 
prior effort to acquire the same property by gift or purchase, nor shall the 
power to negotiate for the gift or purchase of property be impaired by initiation 
of condemnation proceedings. A potential condemnor who seeks to acquire 
property by gift or purchase shall give the owner written notice of the 
provisions of G.S. 40A-6. (1981, c. 919, s. 1; 1997-270, s. 4.) 

rail corridors in North Carolina, see 75 N.C.L. 
Rev. 1989 (1997). 

Legal Periodicals. — For a comment on the 
acquisition, abandonment, and preservation of 

§ 40A-5. Condemnation of property owned by other con- 
demnors. 

(a) Acondemnor listed in G.S. 40A-3(a), (b) or (c) shall not possess the power 
of eminent domain with respect to property owned by the State of North 
Carolina or a State-owned railroad as defined in G.S. 124-11 unless the State 
consents to the taking. The State’s consent shall be given by the Council of 
State, or by the Secretary of Administration if the Council of State delegates 
this authority to the Secretary. In a condemnation proceeding against State 
property consented to by the State, the only issue shall be the compensation to 
be paid for the property. 

(b) Unless otherwise provided by statute a condemnor listed in G.S. 40A- 
3(a), (b) or (c) may condemn the property of a private condemnor if such 
property is not in actual public use or not necessary to the operation of the 
business of the owner. Unless otherwise provided by statute a condemnor 
listed in G.S. 40A-3(b) or (c) may condemn the property of a condemnor listed 
in G.S. 40A-3(b) or (c) if the property proposed to be taken is not being used or 
held for future use for any governmental or proprietary purpose. (1981, c. 919, 
s. 1; 2000-146, s. 9.) 
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Local Modification. — Cabarrus: 1991 

(Reg. Sess., 1992), c. 937, s. 1; 1993 (Reg. Sess., 
1994), c. 700, s. 1. 

CH. 40A. EMINENT DOMAIN §40A-7 

CASE NOTES 

Condemnation by Municipality of Land 
Owned by Railroad Company. — A munici- 
pal corporation had the power, under its char- 
ter and the general powers of eminent domain 
conferred upon it by statute, to condemn for 
necessary street purposes a strip of land owned 
by a railroad company, when such property was 
not being used by the railroad company and 
was neither necessary nor essential to the op- 
eration of its business. City of Goldsboro v. 
Atlantic Coast Line R.R., 246 N.C. 101, 97 

S.E.2d 486 (1957), decided under prior law. 
Acquisition of Land of One Railroad by 

Another. — Land acquired by one railroad 
company under a legislative grant of the right 
of eminent domain, and unnecessary for the 
exercise of its franchise or the discharge of its 
duties, is liable to be taken under the law of 
eminent domain for the use of another railroad . 
company. North Carolina & R. & D.R.R. v. 
Carolina Cent. Ry., 83 N.C. 489 (1880), decided 
under prior law. 

§ 40A-6. Reimbursement of owner for taxes paid on con- 
demned property. 

(a) An owner whose property is totally taken in fee simple by a condemnor 
exercising the power of eminent domain, under this Chapter or any other 
statute, shall be entitled to reimbursement from the condemnor of the pro rata 
portion of real property taxes paid by the owner that are allocable to a period 
subsequent to vesting of title in the condemnor, or the effective date of 
possession of the real property, whichever is earlier. 

(b) An owner who meets the following conditions is entitled to reimburse- 
ment from the condemnor for all deferred taxes paid by the owner pursuant to 
G.S. 105-277.4(c) as a result of the condemnation: 

(1) The owner is a natural person whose property is taken in fee simple by 
a condemnor exercising the power of eminent domain under this 
Chapter or any other statute. 

(2) The owner also owns agricultural land, horticultural land, or forest- 
land that is contiguous to the condemned property and that is in 
active production. 

The definitions in G.S. 105-277.2 apply in this subsection. (1975, c. 489, s. 1; 
198dyrcx91Onss 10199727 0esthb,) 

Cross References. — As to probation of the 
tax lability of the owner of condemned land, 
see also G.S. 136-121.1. 

§ 40A-7. Acquisition of whole parcel or building. 

(a) When the proposed project requires condemnation of only a portion of a 
parcel of land leaving a remainder of such shape, size or condition that it is of 
little value, a condemnor may acquire the entire parcel by purchase or 
condemnation. If the remainder is to be condemned the petition filed under the 
provisions of G.S. 40A-20 or the complaint filed under the provisions of G.S. 
40A-41 shall include: 

(1) A determination by the condemnor that a partial taking of the land 
would substantially destroy the economic value or utility of the 
remainder; or 

(2) Adetermination by the condemnor that an economy in the expenditure 
of public funds will be promoted by taking the entire parcel; or 
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(3) A determination by the condemnor that the interest of the public will 
be best served by acquiring the entire parcel. 

(b) Residues acquired under this section may be sold or disposed of in any 
manner provided for the disposition of property, or may be exchanged for other 
property needed by the condemnor. 

(c) When the proposed project requires condemnation of a portion of a 
building or other structure, the condemnor may acquire the entire building or 
structure by purchase or condemnation, together with the right to enter upon 
the surrounding land for the purpose of removing the building or structure. If 
the entire building is to be condemned the petition filed under the provisions 
of G.S. 40A-20, or the complaint filed under the provisions of G.S. 40A-41 shall 
include a determination by the condemnor either: 

(1) That an economy in the expenditure of public funds will be promoted 
by acquiring the entire building or structure; or 

(2) That it is not feasible to cut off a portion of the building or structure 
without destroying the whole; or 

(3) That the convenience, safety, or improvement of the project will be 
promoted by acquiring the entire building or structure. Nothing in 
this subsection shall be deemed to compel the condemnor to condemn 
the underlying fee of the portion of any building or structure that lies 
outside the project. (1981, c. 919, s. 1.) 

CASE NOTES 

Procedure for Condemning Excess 
Property. — The condemnor may condemn 
property in excess of that needed for an other- 
wise valid public purpose, as envisioned under 
this section, provided that it identifies the land 
to be condemned, demonstrates that the un- 
needed remainder of property is “of little val- 
ue”; the condemnor has carried its burden of 
proof, the condemning authority must then 
affirmatively demonstrate the proposed con- 
demnation is authorized by subsection (a)(1), 
(2), or (3). Piedmont Triad Reg’] Water Auth. v. 
Sumner Hills, Inc., 353 N.C. 343, 543 S.E.2d 
844, 2001 N.C. LEXIS 273 (2001). 
Applicability of Section. — This section 

applies only to cases involving partial takings. 
Town of Hillsborough v. Crabtree, 143 N.C. 
App. 707, 547 S.E.2d 139, 2001 N.C. App. 
LEXIS 347 (2001), cert. denied, 354 N.C. 75, 
553 S.E.2d 213 (2001). 

“Little Value” Not Shown. — Condemnor’s 
failure on appeal to contradict the court’s find- 

s 40A-8. Costs. 

ing regarding the value of land it sought to 
condemn in excess of that needed for an other- 
wise valid public purpose supported the trial 
court’s conclusion of law that the 97-acre re- 
mainder was “not of such shape, size or condi- 
tion as to render it of little value.” Piedmont 
Triad Reg’] Water Auth. v. Sumner Hills, Inc., 
353 N.C. 348, 543 S.E.2d 844, 2001 N.C. LEXIS 
273 (2001). 

Appellate review is appropriate to protect 
the due process rights of landowners affected 
by a condemnor who seeks to condemn property 
in excess of what is needed for an otherwise 
valid public purpose; de novo review of whether 
the condemnor has satisfied the “of little value” 
requirement, as well as the condemnor’s bur- 
den of proof under subsection (a)(1), (2), or (3), 

best ensures uniform and constitutional appli- 
cation of this section. Piedmont Triad Reg’l 
Water Auth. v. Sumner Hills, Inc., 353 N.C. 348, 
543 S.E.2d 844, 2001 N.C. LEXIS 273 (2001). 

(a) In any action under the provisions of Article 2 or Article 3 of this Chapter, 
the court in its discretion may award to the owner a sum to reimburse the 
owner for charges he has paid for appraisers, engineers and plats, provided 
such appraisers or engineers testify as witnesses, and such plats are received 
into evidence as exhibits by order of the court. 

(b) If a condemnor institutes a proceeding to acquire by condemnation any 
property and (i) if the final judgment in a resulting action is that the 
condemnor is not authorized to condemn the property, or (ii) if the condemnor 
abandons the action, the court with jurisdiction over the action shall after 
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making appropriate findings of fact award each owner of the property sought 
to be condemned a sum that, in the opinion of the court based upon its findings 
of fact, will reimburse the owner for: his reasonable costs; disbursements; 
expenses (including reasonable attorney, appraisal, and engineering fees); and, 
any loss suffered by the owner because he was unable to transfer title to the 
property from the date of the filing of the complaint under G.S. 40A-41. 

(c) If an action is brought against a condemnor under the provisions of G.S. 
40A-20 or 40A-51 seeking compensation for the taking of any interest in 
property by the condemnor and judgment is for the owner the court shall 
award to the owner as a part of the judgment after appropriate finding of fact 
a sum that, in the opinion of the court based upon its finding of fact, will 
reimburse the owner as set out in subsection (b). (1981, c. 919, s. 1.) 

Legal Periodicals. — For an article on 
statutory easements by necessity or cartways, 

see 75 N.C.L. Rev. 19438 (1997). 

CASE NOTES 

An award of counsel fees to the land- 
owner is not authorized when judgment 
awards title to the condemnor and compensa- 
tion to the landowner in a proceeding instituted 
by the condemnor. Housing Auth. v. Farabee, 
284 N.C. 242, 200 S.E.2d 12 (1973), decided 
under prior law. 
Award of Attorneys’ Fees in Inverse Con- 

demnation Proceeding. — It is consistent 
with this section to award attorneys’ fees when 
a landowner’s counterclaim is the impetus be- 
hind the condemnor’s concession that it took 
land not described in the complaint and decla- 
ration of taking, and when a verdict demon- 
strates that the jury awarded compensation for 
that taking. City of Raleigh v. Hollingsworth, 
96 N.C. App. 260, 385 S.E.2d 513 (1989), cert. 
denied, 326 N.C. 3638, 389 S.E.2d 816 (1990). 

Inference as to Award of Attorney’s Fees 
Improper. — Provision by the legislature for 
the payment of reasonable attorneys’ fees when 
the power of eminent domain was exercised by 
urban redevelopment commissions under G.S. 
160A-500 et seq. could not be used by the courts 
to infer a similar intention in condemnation 
proceedings instituted by housing authorities 
under other statutes containing no language 
definitely indicating such legislative intent. 
Housing Auth. v. Farabee, 284 N.C. 242, 200 

S.E.2d 12 (1973), decided under prior law. 
Plaintiff Could Not Proceed in One Ac- 

tion with Petition for Certiorari and Com- 
plaint for Costs, Damages, etc. — Plaintiff's 
petition for writ of certiorari to review town’s 
decision denying plaintiff’s subdivision permit 
application was improperly joined with her 
complaint against the town in which she al- 
leged constitutional violations and sought dam- 
ages, costs, and attorneys’ fees pursuant to this 
section. Batch v. Town of Chapel Hill, 326 N.C. 
1, 387 S.E.2d 655, cert. denied, 496 U.S. 931, 
110 S. Ct. 2631, 110 L. Ed. 2d 651 (1990). 
Failure to Make Findings of Fact. — Case 

remanded for failure of trial court to make 
findings of fact as required by this section in 
support of an award of attorney’s fees. Concrete 
Mach. Co. v. City of Hickory, 134 N.C. App. 91, 
517 S.E.2d 155 (1999). 
Assessment of Costs Upheld. — Where 

although city filed a Declaration of Taking, it 
did not include property held to have been 
inversely condemned, the court’s assessment of 
costs under this section was proper. City of 
Winston-Salem v. Ferrell, 79 N.C. App. 103, 338 
S.E.2d 794 (1986). 

Cited in Yates v. Jamison, 782 F.2d 1182 (4th 
Cir. 1986); Finch v. City of Durham, 325 N.C. 
352, 384 S.E.2d 8 (1989). 

§ 40A-9. Removal of structures on condemned land; lien. 

At the request of the owner the condemnor shall allow the owner of property 
acquired by condemnation to remove any timber, building, permanent im- 
provement, or fixture wholly or partially located on or affixed to the property 
unless such removal would be inconsistent with the purpose for which 
condemnation is made, and shall specify a reasonable time within which it may 
be removed. If the report of the commissioners deducted the value of any such 
property to be removed from the award of compensation and allowed the cost 
of removal as an element of damages and the owner fails to remove it within 
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the time allowed, the condemnor may remove it and the cost of the removal and 
storage of the property shall be chargeable against the owner and a lien upon 
any remainder of the property not acquired by the condemnor to be recovered 
or foreclosed in the manner provided by law for recovery of debt or foreclosure 
of mortgages. (1981, c. 919, s. 1.) 

CASE NOTES 

Applied in Scotland County v. Johnson, 131 
N.C. App. 765, 509 S.E.2d 213 (1998). 

§ 40A-10. Sale or other disposition of land condemned. 

When any property condemned by the condemnor is no longer needed for the 
purpose for which it was condemned, it may be used for any other public 
purpose or may be sold or disposed of in the manner prescribed by law for the 
sale and disposition of surplus property. (1981, c. 919, s. 1.) 

Local Modification. — Cabarrus: 1991, c. 
685, s. 8; Cabarrus County and any incorpo- 
rated municipality partly or wholly in Cabarrus 
County: 1985, c. 269. 

Legal Periodicals. — For a comment on the 
acquisition, abandonment, and preservation of 
rail corridors in North Carolina, see 75 N.C.L. 
Rev. 1989 (1997). 

§ 40A-11. Right of entry prior to condemnation. 

Any condemnor without having filed a petition or complaint, depositing any 
sum or taking any other action provided for in this Chapter, is authorized to 
enter upon any lands, but not structures, to make surveys, borings, examina- 
tions, and appraisals as may be necessary or expedient in carrying out and 
performing its rights or duties under this Chapter. The condemnor shall give 
30 days’ notice in writing to the owner at his last known address and the party 
in possession of the land of the intended entry authorized by this section. 

Entry under this section shall not be deemed a trespass or taking within the 
meaning of this Chapter, however, the condemnor shall make reimbursement 
for any damage resulting from such activities, and the owner is entitled to 
bring an action to recover for the damage. If the owner recovers damages of 
twenty-five percent (25%) over the amount offered by the condemnor for 
reimbursement for its activities the court, in its discretion, may award 
reasonable attorney fees to the owner. (1981, c. 919, s. 1.) 

CASE NOTES 

Editor’s Note. — The cases below were de- 
cided under similar former provisions. 

Constitutionality. — Statutes authorizing 
bodies having the power of eminent domain to 
enter onto land for purposes of conducting 
preliminary surveys and the like, containing no 
provision for compensation to the landowner 
for such use of the land, are not violative of 
constitutional provisions against the taking of 
private property for public purposes without 
prior payment of just compensation. Duke 
Power Co. v. Herndon, 26 N.C. App. 724, 217 
S.E.2d 82 (1975). 
Nature of Right of Entry. — The right of 

entry granted a railroad company under this 
section is only for the purpose of marking out 

the route and designating the building sites 
desired, to the end that the parties may come to 
an intelligent agreement as to the price, and 
without the consent of the owner the company 
cannot enter by virtue of this section for the 
purpose of building its road. State v. Wells, 142 
N.C. 590, 55 S.E. 210 (1906). 
Entry Prior to Condemnation Not a 

“Taking.” — An entry for the purpose of laying 
out the proposed route for an easement does not 
constitute a “taking.” Duke Power Co. v. 
Herndon, 26 N.C. App. 724, 217 S.E.2d 82 
(1975). 

The mere threat to take a right-of-way under 
the power of eminent domain and an isolated 
act in going upon the land to make a prelimi- 
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domain, entering upon and occupying lands for 
building its tracks, is not a_ trespasser. 
Abernathy v. South & W.R.R., 150 N.C. 97, 63 
S.E. 180 (1908). 

nary survey are insufficient to constitute a 
“taking.” Penn v. Carolina Va. Coastal Corp., 
231 N.C. 481, 57 S.E.2d 817 (1950). 
Railroad Company Not a Trespasser. — 

Arailroad company having the right of eminent 

OPINIONS OF ATTORNEY GENERAL 

Director, Statesville Housing Authority, 40 
N.C.A.G. 314 (1969). 

As to former § 40-3, see opinion of Attorney 
General to Mr. James R. Taylor, Executive 

§ 40A-12. Additional rules. 

Where the procedure for conducting an action under this Chapter is not 
expressly provided for in this Chapter or by the statutes governing civil 
procedure, or where the civil procedure statutes are inapplicable, the judge 
before whom such proceeding may be pending shall have the power to make all 
the necessary orders and rules of procedure necessary to carry into effect the 
object and intent of this Chapter. The practice in each case shall conform as 
near as may be to the practice in other civil actions. (1981, c. 919, s. 1.) 

CASE NOTES 

Applicability of Rules of Civil Procedure 
to Private Condemnation Proceedings. — 
This section, together with G.S. 1-393, gives 
trial courts clear authority to apply the Rules of 
Civil Procedure, G.S. 1A-1, in private condem- 
nation proceedings, at least to the extent that 
those rules do not directly conflict with proce- 
dures specifically mandated by this Chapter. 
VEPCO vy. Tillett, 316 N.C. 73, 340 S.E.2d 62, 
cert. denied, 317 N.C. 715, 347 S.E.2d 457 

(1986). 
Applicability of Rule 60, Rules of Civil 

Procedure. — Rule 60, of the Rules of Civil 
Procedure, applies to proceedings under Chap- 
ter 40A in order to provide relief from judg- 
ments or orders when necessary to promote the 
interests of justice. City of Durham v. Woo, 129 
N.C. App. 183, 497 S.E.2d 457 (1998), cert. 
denied, 348 N.C. 496, 518 S.E.2d 380 (1998). 

§ 40A-13. Costs and appeal. 

Conversion of Private Condemnation 
Proceeding into Quiet Title Action. — Trial 
court did not err by applying G.S. 1A-1, Rule 
15(b) in such a way as to convert condemnation 
proceeding brought by private condemnors, 
with the consent of the parties, into an action to 
quiet title. VEPCO v. Tillett, 316 N.C. 73, 340 
S.E.2d 62, cert. denied, 317 N.C. 715, 347 
S.E.2d 457 (1986). 

Power of Court to Make Rules of Proce- 
dure. — The legislature, recognizing the diffi- 
culty of doing more than outlining the mode of 
practice so as to safeguard the rights of the 
parties, has conferred upon the court the power 
to make rules of procedure when they are not 
expressly provided by statute. Abernathy v. 
South & W.R.R., 150 N.C. 97, 63 S.E. 180 
(1908), decided under prior law. 

In addition to any reimbursement provided for in G.S. 40A-8 the condemnor 
shall pay all court costs taxed by the court. Either party shall have a right of 
appeal to the appellate division for errors of law committed in any proceedings 
provided for in this Chapter in the same manner as in any other civil actions 
and it shall not be necessary that an appeal bond be posted. (1981, c. 919, s. 1.) 

Cross References. — As to provision that 
petitioner pay costs in certain condemnation 
proceedings, see G.S. 6-22(3). 
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CASE NOTES 

Taxing of Costs Where Owner Not Enti- 
tled to Recovery. — In an action to recover 
damages for the taking of land for use as a 
sidewalk by defendant municipality, where the 
jury found plaintiff was entitled to recover 
nothing, the court could properly tax the costs 
against the defendant. Jervis v. Mars Hill, 214 
N.C. 328, 199 S.E. 96 (1938), decided under 
prior law. 

Under former law, when it was decided by the 
superior court that defendant owner’s benefit 
equalled the damages, the plaintiff corporation 
would pay the costs; however, if the defendant 
appealed and the decision of the lower court 
was affirmed, then the cost of the appeal would 
fall upon the defendant. Madison County R.R. 
v. Gahagan, 161 N.C. 190, 76 S.E. 696 (1912), 
decided under prior law. 

§§ 40A-14 through 40A-18: Reserved for future codification purposes. 

ARTICLE 2. 

Condemnation Proceedings by Private Condemnors. 

§ 40A-19. Proceedings by private condemnors. 

Any private condemnor enumerated in G.S. 40A-3(a), possessing by law the 
right of eminent domain in this State shall have the right to acquire property 
required for the purposes of its incorporation or for the purposes specified in 
this Chapter in the manner and by the special proceedings herein prescribed. 
(1871-2, c. 138, s. 18; Code, ss. 1943, 2009; 1885, c. 168; 1893, c. 63; 1899, c. 64; 
1901, cc. 6, 41, s. 2; 1903, c. 159, s. 16; c. 562; Rev., s. 2579; C.S., s. 1715; 1951, 
c. 59, s. 1; 1981, c. 919, s. 1.) 

Legal Periodicals. — For article urging 
revision and recodification of North Carolina’s 
eminent domain laws, see 45 N.C.L. Rev. 587 
(1967). 

For a comment on the acquisition, abandon- 
ment, and preservation of rail corridors in 
North Carolina, see 75 N.C.L. Rev. 1989 (1997). 

CASE NOTES 

Editor’s Note. — Many of the cases below 
were decided under similar former provisions. 

Statutes prescribing the procedure to 
condemn lands should be strictly con- 
strued. Redevelopment Comm’n v. Grimes, 8 
N.C. App. 376, 174 S.E.2d 839 (1970), rev’d on 
other grounds, 277 N.C. 634, 178 S.E.2d 345 
(1971). 
One cannot condemn that which he 

owns. VEPCO vy. King, 259 N.C. 219, 1380 
S.E.2d 318 (1963). 
Condemnation under the power of emi- 

nent domain is a proceeding in rem against 
‘the property. Redevelopment Comm’n v. 
Hagins, 258 N.C. 220, 128 S.E.2d 391 (1962). 
Only when the parties cannot agree may 

condemnation proceedings be instituted. 
Weyerhaeuser Co. v. Carolina Power & Light 
Co., 257 N.C. 717, 127 S.E.2d 539 (1962). 

Statutory method of condemning a right-of- 
way can be exercised when the parties are 
unable to agree upon the terms of acquisition. 
Allen v. Wilmington & W.R.R., 102 N.C. 381, 9 
S.E. 4 (1889). 

Before the right of eminent domain accrues 
to the condemnor, there must exist an inability 
to agree for the purchase price. This has been 
held to be a preliminary jurisdictional fact. 
State Hwy. Comm'n v. Matthis, 2 N.C. App. 233, 
163 S.E.2d 35 (1968). 
And Condemnor Must First Make a 

Bona Fide Effort to Purchase. — Before the 
agency seeking to acquire can ask the court to 
condemn, it must make a bona fide effort to 
purchase by private negotiation. VEPCO v. 
King, 259 N.C. 219, 130 S.E.2d 318 (1963). 
Unless Minors Are Interested in Land 

Sought to Be Acquired. — It is not required 
of a quasi public service corporation authorized 
to condemn land that it first endeavor to agree 
with the owners when it is made to appear that 
infants have an interest therein, and otherwise 
that a title to the lands could not be acquired in 
such way. Western Carolina Power Co. v. 
Moses, 191 N.C. 744, 183 S.E. 5 (1926). 
Procedure Applicable Only to Acquisi- 

tion of Right, etc., to Specific Land. — 
Provisions for commissioners, appraisal, view- 
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ing the premises, etc., are applicable only to 
instances where the condemnor acquires title 
and right to possession of specific land. Eller v. 
Board of Educ., 242 N.C. 584, 89 S.E.2d 144 

(1955). 
Procedure Not Applicable to Trespasses. 

— Provisions with regard to procedure by pri- 
vate condemnors only apply to the mode of 
acquiring title to real estate and getting a 
right-of-way, and have no application to tres- 
passes committed outside of the right-of-way in 
building the road; for such trespasses, the cor- 
porations are liable in a civil action. Bridgers v. 
Dill, 97 N.C. 222, 1 S.E. 767 (1887). 
Applicability of Procedure to Railroads. 

— The method of proceeding prescribed for the 
condemnation of land by railroad corporations 
is applicable to all railroads, whether formed 
under the general law or special act of incorpo- 
ration. Allen v. Wilmington & W.R.R., 102 N.C. 
381, 9 S.E. 4 (1889). 
Condemnation by Department of Trans- 

portation. — The procedure prescribed by 
former G.S. 40-11, et seq. was applicable to 
condemnation proceedings instituted by the 
Board (now Department) of Transportation 
prior to July 1, 1960, while the procedure 
presently applicable to condemnation proceed- 
ings by the Board (now Department) of Trans- 
portation is prescribed by G.S. 136-103 et seq. 
City of Kings Mountain v. Goforth, 283 N.C. 
316, 196 S.E.2d 231 (1973). As to condemnation 
by the former State Highway Commission and 
former Board (now Department) of Transporta- 
tion, see also Yancey v. North Carolina State 
Hwy. & Pub. Works Comm’n, 222 N.C. 106, 22 
S.E.2d 256 (1942); State v. Alston, 272 N.C. 278, 

158 S.E.2d 52 (1967); State v. Pritchard, 227 
N.C. 168, 41 S.E.2d 287 (1947); State v. 
Lashley, 21 N.C. App. 83, 203 S.E.2d 71 (1974), 
cert. denied, Cox v. Cox, 92 N.C. App. 702, 376 
S.E.2d 13 (1989); Hamlin v. Hamlin, 302 N.C. 
478, 276 8.E.2d 381 (1981). 
As to procedure for condemnation by 

county board of education, see Board of 
Educ. v. Forrest, 193 N.C. 519, 1387 S.E. 481 
(1927). 
As to acquisition of property by redevel- 

opment commission, see Redevelopment 
Comm'n v. Abeyounis, 1 N.C. App. 270, 161 
S.E.2d 191 (1968); Redevelopment Comm’n v. 
Grimes, 277 N.C. 634, 178 S.E.2d 345 (1971). 
Applicability of Rules Governing Civil 

Actions. — As a proceeding to condemn land 
under statutory power is a special proceeding, 
the requirement of G.S. 1-393 that “except as 
otherwise provided” special proceedings shall 
be governed by the same rules laid down for 
civil actions is applicable thereto. Nantahala 
Power & Light Co. v. Whiting Mfg. Co., 209 
N.C. 560, 184 S.E. 48 (1936). 
Applicability of Rules of Civil Procedure 
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to Private Condemnation Proceedings. — 
This section, together with G.S. 1-393, gives 
trial courts clear authority to apply the Rules of 
Civil Procedure, G.S. 1A-1, in private condem- 

nation proceedings, at least to the extent that 
those rules do not directly conflict with proce- 
dures specifically mandated by this Chapter. 
VEPCO vy. Tillett, 316 N.C. 73, 340 S.E.2d 62, 
cert. denied, 317 N.C. 715, 347 S.E.2d 457 

(1986). 
Conversion of Private Condemnation 

Proceeding into Quiet Title Action. — Trial 
court did not err by applying G.S. 1A-1, Rule 
15(b) in such a way as to convert condemnation 
proceeding brought by private condemnors— 
with the consent of the parties, into an action to 
quiet title. VEPCO v. Tillett, 316 N.C. 73, 340 
S.E.2d 62, cert. denied, 317 N.C. 715, 347 
S.E.2d 457 (1986). 
Payment Prerequisite to Right of Entry. 

— If the parties cannot agree, the company 
may proceed to condemn the land; it does not 
acquire the right to enter for the purpose of 
constructing the road until the amount of the 
appraisement has been paid into court. State v. 
Wells, 142 N.C. 590, 55 S.E. 210 (1906). 
A condemnor acquires no right to possession 

in a condemnation proceeding until it pays into 
court the value of the subject property, as 
determined by appraisers. City of Kings Moun- 
tain v. Goforth, 283 N.C. 316, 196 S.E.2d 231 
(1973). 
And to Acquisition of Title. — A condem- 

nor acquires no title to the property until it 
obtains a final judgment and pays to the land- 
owner the amount of compensation fixed by 
such judgment. City of Kings Mountain v. 
Goforth, 283 N.C. 316, 196 S.E.2d 231 (1973). 
Use of Property by Owner Until Pay- 

ment. — Absent unusual circumstances, the 
landowner may continue to use his property 
from the commencement of a condemnation 
proceeding until the payment into court by the 
condemnor of the value of the property as 
determined by commissioners, to the same ex- 
tent and in the same manner as he had been 
using it prior to commencement of the condem- 
nation proceeding. City of Kings Mountain v. 
Goforth, 283 N.C. 316, 196 S.E.2d 231 (1973). 
Each owner is entitled to defend upon 

the ground that his property does not qualify 
for the purpose intended, or that its selection 
was the result of arbitrary or capricious con- 
duct on the part of the taking agency. Redevel- 
opment Comm’n v. Hagins, 258 N.C. 220, 128 
S.E.2d 391 (1962). 
A landowner may not maintain a pro- 

ceeding unless there has been a taking 
under the power of eminent domain. Hughes v. 
North Carolina State Hwy. Comm’n, 275 N.C. 
121, 165 S.E.2d 321 (1969). 
Statutory remedy held the only one 
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open to one whose land was appropriated 
as a right-of-way. McIntire v. Western N.C.R.R., 
67 N.C. 278 (1872); Allen v. Wilmington & 
W.R.R., 102 N.C. 381, 9 S.E. 4 (1889). 

Election to Sue for Damages. — Where a 
railroad or other public service corporation has 
made the entry, appropriated the right-of-way, 
constructed its road and is operating the same, 

ART. 2. PRIVATE CONDEMNORS §40A-20 

statutory method, the owner of the land has the 
right at his election to sue for permanent dam- 
ages, and on payment of the same the easement 
will pass to the defendant. Mason v. Durham 
County, 175 N.C. 638, 96 S.E. 110 (1918). 

Cited in VEPCO v. Tillett, 80 N.C. App. 383, 
343 S.E.2d 188 (1986); Carolina Tel. & Tel. Co. 
v. McLeod, 321 N.C. 426, 364 S.E.2d 399 (1988). 

and neither party has seen fit to resort to the 

§ 40A-20. Petition filed; contents. 

For the purpose of acquiring property a condemnor listed in G.S. 40A-3(a), or 
the owner of the property sought to be condemned, may present a petition to 
the clerk of the superior court of any county in which the real estate described 
in the petition is situated, praying for the appointment of commissioners of 
appraisal. The petition shall be signed and verified. If filed by the condemnor, 
it must contain a description of the property which the condemnor seeks to 
acquire; and it must state that the condemnor is duly incorporated, and that it 
is its intention in good faith to conduct and carry on the public business 
authorized by its charter, stating in detail the nature of its public business, and 
the specific use of the property; and that the property described in the petition 
is required for the purpose of conducting the proposed business. The petition, 
if filed by the condemnor, must also contain a statement as to whether the 
owner will be permitted to remove all or a specified portion of any buildings, 
structures, permanent improvements, or fixtures situated on or affixed to the 
land. The petition, whether filed by the condemnor or the owner, must also 
state the names and places of residence of all other owners, so far as the same 
can by reasonable diligence be ascertained, or those who claim to be owners of 
the property. If any such persons are infants, their ages, as near as may be 
known, must be stated; and if any such persons are incompetents, inebriates or 
are unknown, that fact must be stated, together with any other allegations and 
statements of liens or encumbrances on the property which the condemnor or 
the owner may see fit to make. 

Nothing in this section shall in any manner affect an owner’s common-law 
right to bring an action in tort for damage to his property. (1871-2, c. 138, s. 14; 
Code, s. Fiat 1893, c. 396; Rev., s. 2580; 1907, c. 783, s. 3; C.S., s. 1716; 1981, 
64919) sels 

Cross References. — As to condemnation 
by the Department of Transportation, see G.S. 
136-103 et seq. 

Legal Periodicals. — For article on recent 
developments in North Carolina law of eminent 
domain, see 48 N.C.L. Rev. 767 (1970). 

CASE NOTES 

I. In General. 

II. Contents of Petition. 

I. IN GENERAL. 

Editor’s Note. — The cases below were de- 
cided under similar former provisions. 
Perfunctory Proceeding Not Intended. 

— A perfunctory proceeding leading automati- 
cally to the granting of the petition is not 
contemplated by the law; the landowner may 
deny any of the allegations in the petition, and 
is entitled to a hearing before commissioners 
are appointed to appraise the damages he will 

sustain if his property is taken. City of 
Randleman vy. Hinshaw, 267 N.C. 136, 147 
S.E.2d 902 (1966). 

“Taking” Prerequisite to Proceeding by 
Owner. — The owner’s right to have the land 
appraised must necessarily be predicated upon 
a taking of the property by the corporation 
possessing the right of eminent domain. And 
“taking” under the power of eminent domain 
may be defined as entering upon private prop- 
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erty for more than a momentary period, and, 
under warrant or color of legal authority, devot- 
ing it to a public use, or otherwise informally 
appropriating or injuriously affecting it in such 
a way as substantially to oust the owner and 
deprive him of all beneficial enjoyment thereof. 
Penn vy. Carolina Va. Coastal Corp., 231 N.C. 
481, 57 S.E.2d 817 (1950). 
Owner may not maintain a proceeding for the 

assessment of damages until there has been a 
taking of his property under the power of emi- 
nent domain; hence, demurrer to a petition was 
properly sustained when its allegations 
amounted to no more than that respondent had 
threatened to take an easement and had made 
preliminary surveys incidental thereto, since in 
such instance the petition failed to allege a 
taking of the property. Penn v. Carolina Va. 
Coastal Corp., 231 N.C. 481, 57 S.E.2d 817 
(1950). 
Recovery of Compensation Where Tak- 

ing Not for Private Purpose. — Where there 
was no evidence upon the record showing that 
the taking over of a road was for a private 
purpose sufficient to raise an issue of fact, the 
plaintiff was remitted to his rights for the 
recovery of just compensation. Reed v. State 
Hwy. & Pub. Works Comm’n, 209 N.C. 648, 184 

S.E. 513 (1936). 
Recovery of Consideration Agreed On. 

— Where the State Highway Commission (now 
Department of Transportation) failed to pay 
consideration for a right-of-way easement exe- 
cuted by landowners in accordance with an 
agreement, the landowners could bring an ac- 
tion at law in the superior court to recover such 
consideration; a special condemnation proceed- 
ing was not proper. Sale v. State Hwy. & Pub. 
Works Comm’n, 242 N.C. 612, 89 S.E.2d 290 

(1955). 
Setting Aside of Fraudulent Deed. — 

Where a deed for a right-of-way was obtained 
from a landowner by fraud on the part of a 
railroad company, the superior court had juris- 
diction to set aside the conveyance, but could 
not go further in the same action and ascertain 
and enforce payment of damages suffered by 
the grantor by reason of the appropriation of 
his land as a right-of-way by the company, 
although such appropriation was made by the 
company under the deed in question. Allen v. 
Wilmington & W.R.R., 102 N.C. 381, 9 S.E. 4 
(1889). 

Fact that cotenant granted a right-of- 
way to railroad would not prevent an- 
other owner from instituting proceedings 
for the assessment of damages sustained by 
him, nor would such facts prevent the cotenant 
who had made such grant from becoming a 
party to the proceedings and having his rights 
adjusted thereunder, upon a claim that the 
company had forfeited its right under the grant 
by failure to comply with the conditions thereof, 
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even though such forfeiture did not occur until 
after the petition was filed by the cotenant. Hill 
y. Glendon & Gulf Mining & Mfg. Co., 113 N.C. 
259, 18 S.E. 171 (1893). 
Proceedings Involving Telegraph Com- 

panies. — Inasmuch as former G.S. 56-7 set 
forth all the necessary statements for the peti- 
tion of the telegraph company, and former G.S. 
56-8 provided for its service, only so much of the 
railroad law as directed proceedings after the 
petition was before the court was made appli- 
cable to telegraph companies. Phillips v. Postal 
Tel. Cable Co., 130 N.C. 518, 41 S.E. 1022, rev'd 
on other grounds on rehearing, 131 N.C. 225, 
42 S.E. 587 (1902). 
Joinder — Of Interested Parties Gener- 

ally. — The petition, whether filed by an owner 
or by the company, should state the names of all 
persons interested, and all of them should be in 
court before the commissioners are appointed. 
Hill v. Glendon & Gulf Mining & Mfg. Co., 113 
N.C. 259, 18 S.E. 171 (1893). 

In an action by the owner of an interest in 
lands against the State Highway Commission 
(now Department of Transportation) to recover 
compensation for the taking of a portion of the 
land, the joinder, as a respondent, of the owner 
of the other interest in the land did not result in 
a misjoinder of parties and causes, since the 
action was to enforce a single right to recover 
compensation, and the joinder of all parties 
having an interest in the land was required. 
Tyson v. State Hwy. Comm'n, 249 N.C. 732, 107 
S.E.2d 630 (1959). 
Same — Of Owners of Several Tracts. — 

Where it is sought to condemn several tracts of 
land belonging to different owners, all the own- 
ers may be joined in one proceeding in the 
absence of any statutory provision to the con- 
trary. Such a course is convenient, and can 
injure no one if damages are separately as- 
sessed to each owner. Redevelopment Comm'n 
v. Hagins, 258 N.C. 220, 128 S.E.2d 391 (1962). 

Trial of Intervenor’s Claim Not Re- 
quired Prior to Intervention. — The court is 
not required to try and determine the validity 
of a claim of ownership advanced by an omitted 
claimant before it permits him to intervene in 
the proceeding for the purpose of asserting his 
claim. City of Raleigh v. Edwards, 234 N.C. 528, 
67 S.E.2d 669 (1951). 

Clerk Held to Have Jurisdiction. 
Where the charter of a railroad company pro- 
vided that it might condemn land by a proceed- 
ing commenced before a court of record having 
common-law jurisdiction, it was held that the 
clerk of a superior court had jurisdiction of such 
proceeding. Durham & N.R.R. v. Richmond & 
D.R.R., 106 N.C. 16, 10 S.E. 1041 (1890). 
Waiver of Right to Require Proceeding 

before Clerk. — Where a city was sued for 
damages for running its water-supply pipe on 
the plaintiff’s lands, and it was made to appear 
that the pipeline was upon the State’s highway 
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over the plaintiff’s land, the plaintiff, as the 
servient owner, could maintain his action; the 
denial of his title or right by the defendant was 
a waiver of its right that the plaintiff should 
have proceeded before the clerk under this 
section, so that the plaintiff could maintain his 
action of trespass in the superior court. Rouse v. 
Kinston, 188 N.C. 1, 123 S.E. 482 (1924). 
Waiver of Preliminary Hearing. — Where 

it was stipulated by the parties in condemna- 
tion proceedings that a hearing before commis- 
sioners appointed by the clerk should be 
waived, and judgment was rendered determin- 
ing the amount of damages, and on appeal the 
Supreme Court affirmed the judgment as to the 
compensation allowed and remanded the cause 
for error in the exclusion of another element of 
compensation to which defendants were enti- 
tled, on the subsequent trial to determine the 
amount recoverable on such other element of 
compensation the parties were bound by the 
stipulation waiving a preliminary hearing by 
commissioners, and plaintiff’s exception to the 
trial of the issue without such preliminary 
hearing would not be sustained. State ex rel. 
Myers v. Wilmington-Wrightsville Beach 
Causeway Co., 205 N.C. 508, 171 S.E. 859 
(1933). 

Clerk’s Findings of Facts Not Final. — 
The finding of the facts of the clerk upon 
preliminary allegations in condemnation pro- 
ceedings are not final and may be appealed 
from. Johnson City S.R.R. v. South & W.R.R., 
148 N.C. 59, 61 S.E. 683 (1908). 
Necessity of Taking Is Legislative Ques- 

tion. — As a general rule, once the public 
purpose is established, the necessity or expedi- 
ency of the taking is a legislative, and not a 
judicial question. Greensboro-High Point Air- 
port Auth. v. Irvin, 36 N.C. App. 662, 245 S.E.2d 
390, appeal dismissed, 295 N.C. 548, 248 
S.E.2d 726 (1978), cert. denied, 440 U.S. 912, 
99 S. Ct. 1224, 59 L. Ed. 2d 460 (1979). 

Judicial Inquiry into Allegations of Bad 
Faith. — Upon specific allegations tending to 
show bad faith, malice, wantonness, or oppres- 
sive and manifest abuse of discretion by the 
condemnor, the issue raised becomes the sub- 
ject of judicial inquiry as a question of fact to be 
determined by the judge. Greensboro-High 
Point Airport Auth. v. Irvin, 36 N.C. App. 662, 
245 S.E.2d 390, appeal dismissed, 295 N.C. 
548, 248 S.E.2d 726 (1978), cert. denied, 440 
U.S. 912, 99 S. Ct. 1224, 59 L. Ed. 2d 460 
(1979). 

II. CONTENTS OF PETITION. 

Section stating the requisites of the pe- 
tition must be strictly complied with, espe- 
cially by a private corporation as distinguished 
from a public one or municipality. Johnson City 
S.R.R. v. South & W.R.R., 148 N.C. 59, 61 S.E. 
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683 (1908). See Durham & N.R.R. v. Richmond 
& D.R.R., 106 N.C. 16, 10 S.E. 1041 (1890). 
Affirmative Showing of Compliance 

with Statute. — In order for a redevelopment 
commission to establish a right to acquire prop- 
erty by condemnation, the petition must affir- 
matively show that the statutory provisions 
have been complied with. Redevelopment 
Comm’n v. Grimes, 8 N.C. App. 376, 174 S.E.2d 
839, rev'd on other grounds, 277 N.C. 634, 178 
S.E.2d 345 (1970). 

Sufficiency of Petition. — A petition to 
condemn land for urban renewal is sufficient 
under the Rules of Civil Procedure to state a 
claim for relief where it gives notice of the 
nature and basis of the petitioners’ claim and 
the type of case brought, and alleges generally 
the occurrence or performance of the conditions 
precedent. Redevelopment Comm’n v. Grimes, 
277 N.C. 634, 178 S.E.2d 345 (1970). 
The petition must state in detail the 

nature of the public business and the spe- 
cific use to which the land will be put. These 
allegations are jurisdictional in character. Re- 
development Comm’n v. Abeyounis, 1 N.C. App. 
270, 161 S.E.2d 191 (1968); State Hwy. Comm’n 
v. Matthis, 2 N.C. App. 233, 163 S.E.2d 35 
(1968). 
Controversy as to what land condemnor 

is seeking to condemn has no place in 
condemnation proceedings. Carolina Power 
& Light Co. v. Creasman, 262 N.C. 390, 137 
S.E.2d 497 (1964). 

Petition to Contain Accurate Descrip- 
tion of Property Sought. — Ordinarily, con- 
demnation proceedings are instituted by the 
condemnor by petition containing an accurate 
description of the property which it seeks to 
condemn, thereby placing the landowner on the 
defendant’s side of the indexes and cross-in- 
dexes of the public records and furnishing ac- 
cessible means by which the property may be 
identified. Hughes v. North Carolina State 
Hwy. Comm'n, 275 N.C. 121, 165 S.E.2d 321 
(1969). 
And Not Merely a Description of the 

Entire Tract. — A description of the property 
sought to be acquired, and not merely a descrip- 
tion of the entire tract over which the right-of- 
way, privilege, or easement is to run, is neces- 
sary. City of Gastonia v. Glenn, 218 N.C. 510, 11 
S.E.2d 459 (1940). 
When the condemnor seeks to follow the 

procedure permitted by statute, his petition 
must contain a description of the property ac- 
tually in litigation, and not merely a descrip- 
tion of the entire tract. The property must “first 
be located.” Hughes v. North Carolina State 
Hwy. Comm’n, 275 N.C. 121, 165 S.E.2d 321 
(1969). 
With Reference to Uncontroverted Mon- 

uments. — It is for the condemnor to deter- 
mine what land it seeks to condemn and to 
describe it in its petition by reference to 
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uncontroverted monuments. Carolina Power & 
Light Co. v. Creasman, 262 N.C. 390, 137 
S.E.2d 497 (1964); Duke Power Co. v. Herndon, 
26 N.C. App. 724, 217 S.E.2d 82 (1975). 
The condemnor must “first locate the 

property.” Carolina Power & Light Co. v. 
Creasman, 262 N.C. 390, 137 S.E.2d 497 

(1964). 
So That Owner Knows Exact Limits. — 

The statutory procedure for the award of just 
compensation to the owner of private property 

appropriated to public use presupposes that the 
owner shall know with certainty the exact 
limits of the appropriation made. Cannon v. 
City of Wilmington, 242 N.C. 711, 89 S.E.2d 595 
(1955), cert. denied, 352 U.S. 842, 77S. Ct. 66, 
1 L. Ed. 2d 58 (1956). 
Filing of Map and Profile Required. — 

The filing of a proper profile is a condition 
precedent before an order of condemnation 
shall be granted to a railroad. Kinston & C.R.R. 
v. Stroud, 182 N.C. 418, 43 S.E. 913 (1903). 

It is deemed necessary, so that the landowner 
may know what land is intended to be appro- 
priated and can have his grievances adjusted, 
to require the filing of maps, profiles, etc. 
Durham & N.R.R. v. Richmond & D.R.R., 106 
N.C. 16, 10 S.E. 1041 (1890). 

Failure to file a map and profile may be 
cured by amendment. Holly Shelter R.R. v. 
Newton, 133 N.C. 132, 133 N.C. 136, 45 S.E. 
549, 45 S.E. 549 (1903); State v. Wells, 142 N.C. 
590, 55 S.E. 210 (1906). 
Only Property Described May Be Ac- 

quired. — Ordinarily, absent an amendment, 
the only property a condemnor may acquire is 
that described in the petition. Carolina Power 
& Light Co. v. Creasman, 262 N.C. 390, 137 
S.E.2d 497 (1964). 

CH. 40A. EMINENT DOMAIN §40A-22 

Remedy for Failure of Agency to Define 
Extent of Claim. — Where the State Highway 
Commission (now Department of Transporta- 
tion) claimed a right-of-way over land, the 
landowner was entitled as a matter of right to 
require that the Commission (now Depart- 
ment) define with particularity the location and 
extent of its claim and if it refused or failed to 
do so, the landowner could invoke the remedy of 
mandamus. Cannon v. City of Wilmington, 242 
N.C. 711, 89 S.E.2d 595 (1955). 
Allegation of Damages. — In a special 

proceeding to assess compensation for land 
taken from an educational institution for high- 
way purposes, it was not required that petition- - 
ers allege with particularity the various re- 
spects in which the property was adversely 
affected by the new highway, and since evi- 
dence in support of all elements of damage 
recoverable is competent under the general 
allegation of damage, petitioners were not prej- 
udiced by an order striking from the petition 
allegations relating thereto. Gallimore v. State 
Hwy. & Pub. Works Comm'n, 241 N.C. 350, 85 
S.E.2d 392 (1955). 
As to statement of inability to acquire 

title required by former § 40-12, see Hill v. 
Glendon & Gulf Mining & Mfg. Co., 113 N.C. 
259, 18S.E. 171 (1893); Durham v. Rigsbee, 141 
N.C. 128, 53 S.E. 531 (1906); Johnson City 
S.R.R. v. South & W.R.R., 148 N.C. 59, 61 S.E. 
683 (1908); Western Carolina Power Co. v. 
Moses, 191 N.C. 744, 183 S.E. 5 (1926); Red 
Springs City Bd. of Educ. v. McMillan, 250 N.C. 
485, 108 S.E.2d 895 (1959); VEPCO v. King, 259 
N.C. 219, 1380 S.E.2d 318 (1963); State Hwy. 
Comm’n v. Phillips, 267 N.C. 369, 148 S.E.2d 
282 (1966). 

§ 40A-21. Notice of proceedings. 

Notice of all proceedings brought hereunder shall be filed with the clerk of 
superior court of each county in which any part of the land is located in the 
form and manner provided by G.S. 1-116, and the clerk shall index and 
cross-index this notice as required by G.S. 1-117. In the record of lis pendens 
and in the judgment docket required by G.S. 7A-109 the clerk shall always 
index the name of the condemnor as the plaintiff and the name of the property 
owner as the defendant irrespective of whether the condemning party is the 
plaintiff or defendant. The filing of such notice shall be constructive notice of 
the proceeding to any person who subsequently acquires any interest in or lien 
upon said property, and the condemnor shall take all property condemned 
Se a Article free of the claims of any such person. (1969, c. 864; 1981, c. 

5, fSeneke 

§ 40A-22. Service. 

A summons as in other cases of special proceedings, together with a copy of 
the petition, must be served on all persons whose estates or interests are to be 
affected by the proceedings, at least 10 days prior to the hearing of the same by 
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the court. (1871-2, c. 138, s. 14; Code, s. 1944; Rev., s. 2581; C.S., s. 1717; 1981, 
c. 919, s. 1.) 

Cross References. — As to summons in 

special proceedings, see G.S. 1-394, 1-395. 

CASE NOTES 

Co., 182 N.C. 644, 44 S.E. 358 (1903), decided 
under prior law. 
Applied in VEPCO v. Tillett, 73 N.C. App. 

512, 327 S.E.2d 2 (1985). 

Issuance of Summons. — A condemnation 
proceeding is a special proceeding and a sum- 
mons should issue as in all other cases. Caro- 
lina & N.W.R.R. v. Pennearden Lumber & Mfg. 

§ 40A-23. Service where parties unknown. 

If the person on whom service of summons and petition is to be made is 
unknown, or his residence is unknown and cannot by reasonable diligence be 
ascertained, then service may be made by publishing a notice, stating the time 
and place within which such person must appear and plead, the object thereof, 
with a description of the land to be affected by the proceedings, in accordance 
with the provisions of G.S. 1A-1, Rule 4G)(9)c. In such cases the State 
Treasurer shall be served as custodian of the Escheat Fund and may become a 
party to the action. (Code, s. 1944, subsec. 5; Rev., s. 2582; C.S., s. 1718; 1971, 
c. 1093, s. 18; 1981, c. 919, s. 1.) 

Editor’s Note. — The reference in this sec- 
tion to G.S. 1A-1, Rule 4(j)(9)c was made prior 
to extensive rewording of the material formerly 
located in G.S. 1A-1, Rule 4G)(9). As to service 
by publication on a party that cannot otherwise 

be served, see now G.S. 1A-1, Rule 4G1). As to 
manner of service to exercise jurisdiction in 
rem or quasi-in-rem, see now G.S. 1A-1, Rule 
4(k). 

CASE NOTES 

When service by publication inade- 
quate. — Service by publication is not an 
adequate substitute for actual notice, when 
giving actual notice to identified parties is 
neither impossible, impractical, nor unreason- 
able. United States v. Chatham, 323 F.2d 95 
(4th Cir. 1963), decided under prior law. 
When condemnation plaintiffs take the easy 

course, they should not be heard to say that the 

proceedings had upon published notice ad- 
dressed to unknown persons foreclosed the 
rights of interested parties who were readily 
identifiable and easily served, particularly 
when the condemnation plaintiff knew, or 
should have known, that the unidentified per- 
sons had a substantial interest in the litigation. 
United States v. Chatham, 323 F.2d 95 (4th Cir. 
1963), decided under prior law. 

§ 40A-24. Orders served as in special proceedings in ab- 
| sence of other provisions. 

In all cases not herein otherwise provided for, service of orders, notices, and 
other papers in the special proceedings authorized by this Chapter may be 
made as in other special proceedings. (Code, s. 1944, subsec. 7; Rev., s. 2583; 
C.S., s. 1719; 1981, c. 919, s. 1.) 

Cross References. — As to special proceed- 
ings generally, see G.S. 1-393 et seq. 
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§ 40A-25. Answer to petition; hearing; commissioners ap- 
pointed. 

On presenting such petition to the clerk of superior court, with proof of 
service of a copy thereof, and of the summons, all or any of the persons whose 
estates or interests are to be affected by the proceedings may answer such 
petition and show cause against granting the prayer of the same. The clerk 
shall hear the proofs and allegations of the parties, and if no sufficient cause is 
shown against granting the prayer of the petition, shall make an order for the 
appointment of three commissioners and shall fix the time and place for the 
first meeting of the commissioners. Each commissioner shall be a resident of 
the county wherein the property being condemned lies who has no right, title, 
or interest in or to the property condemned, is not related within the third 
degree to the owner or to the spouse of the owner, is not an officer, employee or 
agent of the condemnor, and is disinterested in the rights of the parties in 
every way. (1871-2, c. 138, s. 15; Code, s. 1945; Rev., s. 2584; C.S., s. 1720; 1981, 
c. 919, s. 1.) 

CASE NOTES 

Editor’s Note. — Most of the cases below 
were decided under similar former provisions. 

Strict Construction. — Statutes prescrib- 
ing the procedure to condemn lands should be 
strictly construed. Redevelopment Comm’n v. 
Grimes, 8 N.C. App. 376, 174 S.E.2d 839, rev’d 
on other grounds, 277 N.C. 634, 178 S.E.2d 345 
(1970). 

Legislative Intent with Regard to Par- 
ties. — Tenant having month-to-month ten- 
ancy based upon periodic rental payments 
without a written document is a person having 
an estate or interest affected by condemnation 
proceedings; if the legislature had intended to 
give a diminished status to month-to-month 
tenancies, it could have expressly done so. 
Transcontinental Gas Pipe Line Corp. v. Calco 
Enters., 132 N.C. App. 237, 511 S.E.2d 671 
(1999). 
The clerk is to hold the hearing on the 

challenge only after notice to the parties. 
Collins v. North Carolina State Hwy. & Pub. 
Works Comm'n, 237 N.C. 277, 74 S.E.2d 709 
(1953); City of Randleman v. Hinshaw, 267 N.C. 
136, 147 S.E.2d 902 (1966). 
The statutory procedure is designed to pro- 

vide to the landowner a fair determination of 
his damages; it would be converted into a farce 
if it were construed to permit the clerk to 
appoint commissioners, the commissioners to 
meet and determine the damages and report 
the same to the clerk, and the clerk 20 days 
later to enter a final judgment, all with no 
notice whatever to the landowner, other than 
the original summons in the proceedings, and 
all before the time for filing his answer, as 
extended by the clerk, expired. City of 
Randleman v. Hinshaw, 267 N.C. 136, 147 
S.E.2d 902 (1966). 

Effect of Notice of Hearing. — If the 

landowner is given notice of the hearing before 
the clerk, this would, no doubt, be sufficient to 
charge him with notice of an order entered by 
the clerk, at such hearing, appointed commis- 
sioners and fixing the time and place for their 
first meeting. In turn, this would charge him 
with notice of actions of the commissioners at 
such first meeting, including the adjournment 
of such meeting to another time and place. City 
of Randleman v. Hinshaw, 267 N.C. 136, 147 
S.E.2d 902 (1966). 
Notice of Motions. — All motions made 

before the clerk, other than those grantable as 
a matter of course or those specifically provided 
for by law, require notice to the parties affected 
thereby. City of Randleman v. Hinshaw, 267 
N.C. 136, 147 S.E.2d 902 (1966). 
Advisability of Street Widening Project 

in Discretion of Aldermen. — The advisabil- 
ity of widening a street is a matter committed 
by law to the sound discretion of the aldermen, 
with which neither the defendants nor the 
courts can interfere; it is a political and admin- 
istrative measure of which the defendants are 
not even entitled to notice or to be heard. 
Durham v. Rigsbee, 141 N.C. 128, 53 S.E. 531 
(1906). 
Railroad as Judge of Necessity of Land 

for Right-of-Way. — A railroad company is 
entitled to so much of the right-of-way as may 
be necessary for the purpose of the company; 
hence, the denial by a person in the possession 
of a portion of the right-of-way that the portion 
in controversy was necessary for the purposes 
of the company did not raise an issue of fact to 
be determined by a jury, as the company was 
the judge of the necessity and extent of such 
use. Seaboard Air Line R.R. v. Olive, 142 N.C. 
257, 55 S.E. 263 (1906). 
When Extent of Rights to Be Acquired 
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Are an Issuable Question. — The extent and 
limit of the rights to be acquired are primarily 
and very largely referred to the companies or 
grantees of the power, and only becomes an 
issuable question, usually determinable by the 
court, on allegation of fact tending to show bad 
faith on the part of the companies or an oppres- 
sive or manifest abuse of their discretion. 
Yadkin River Power Co. v. Wissler, 160 N.C. 
269, 76 S.E. 267 (1912), distinguishing, Caro- 
lina Cent. R.R. v. Love, 81 N.C. 434 (1879). 

Clerk Without Authority to Appoint 
Commissioners Until Determination of 
Controverted Facts. — In a special proceed- 
ing to condemn land for urban renewal, the 
clerk of superior court does not have authority 
to issue an order appointing commissioners of 
appraisal where respondents deny the allega- 
tions of the petition; the record must show that 
after a proper hearing the controverted facts 
had been determined in favor of petitioner, the 
clerk’s finding that commissioners should be 
appointed not being a sufficient finding of the 
controverted facts. Redevelopment Comm’n v. 
Grimes, 8 N.C. App. 376, 174 S.E.2d 839 (1970), 
rev'd on other grounds, 277 N.C. 634, 178 
S.E.2d 345 (1971). 
Procedure Where Issuable Matters Are 

Raised Before Clerk. — Where issuable mat- 
ters are raised before the clerk he should pass 
upon these matters presented in the record, 
and have the land assessed through commis- 
sioners, as the statute directs, allowing the 
parties, by exceptions, to raise any question of 
law or fact issuable or otherwise to be consid- 
ered on appeal to the superior court from his 
award of damages, as provided by law. Selma v. 
Nobles, 183 N.C. 322, 111 S.E. 5438 (1922). 

When respondents in a special proceeding to 
condemn land for urban renewal deny the alle- 
gations of the petition, the clerk of superior 
court has the duty, after notice, to hear the 
parties and pass upon the disputed matters 
presented on the record; if the allegations of the 
petition are found to be true, the clerk must 
then appoint commissioners to appraise the 
property and assess damages for the taking. 
Redevelopment Comm'n v. Grimes, 8 N.C. App. 
376, 174 S.E.2d 839 (1970), rev’d on other 
grounds, 277 N.C. 634, 178 S.E.2d 345 (1971). 

Procedure Where Only Issue of Just 
Compensation Is Raised. — Where the an- 
swer does not deny the right of the city to 
acquire the desired easements by condemna- 
tion and raises no issue save that of just com- 
pensation, the only matter to be determined by 
the clerk at the initial hearing is the selection 
and appointment of the commissioners and the 
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fixing of the time and place for their first 
meeting. City of Randleman v. Hinshaw, 267 
N.C. 136, 147 S.E.2d 902 (1966). 

As to protection of rights of parties by 
interlocutory injunction, see Selma v. No- 
bles, 183 N.C. 322, 111 S.E. 5438 (1922). 

Pretrial Conference. — In a condemnation 
proceeding, the trial court should conduct a 
pretrial conference where the record shows that 
the parties have different concepts of what 
phase of the matter they are going to try. 
Redevelopment Comm’n vy. Grimes, 8 N.C. App. 
376, 174 S.E.2d 839 (1970), rev’d on other 
grounds, 277 N.C. 634, 178 S.E.2d 345 (1971). 

If corporate charter is on its face inop- 
erative and void, a court will so declare it 
in any proceedings to condemn lands by virtue 
of the right of eminent domain claimed there- 
under. Kinston & C.R.R. v. Stroud, 1382 N.C. 
413, 48 S.E. 913 (1903); Holly Shelter R.R. v. 
Newton, 133 N.C. 132, 183 N.C. 136, 45 S.E. 
549, 45 S.E. 549 (1903). 

Collateral Attack by Landowner Not Up- 
held. — The court would not sustain a collat- 
eral attack and deny the right of condemnation 
upon a suggestion that the petitioner might 
exceed its chartered right in the use of the 
property acquired by condemnation. 
Wadsworth Land Co. v. Piedmont Traction Co., 
162 N.C. 314, 78 S.E. 297 (1913). 
Order appointing commissioners to as- 

sess damages is interlocutory, and no ap- 
peal will be entertained until after final judg- 
ment upon the report of the commissioners. 
American Union Tel. Co. v. Wilmington, C. & 
A.R.R., 83 N.C. 420 (1880); Commissioners of 
Davie County v. Cook, 86 N.C. 18 (1882); Nor- 
folk & S.R.R. v. Warren, 92 N.C. 620 (1885); 
Hendrick v. Carolina Cent. R.R., 98 N.C. 431, 4 
S.E. 184 (1887), distinguishing Click v. Western 
N.C.R.R., 98 N.C. 390, 4 S.E. 183 (1887). 

Appeal from Ruling of Clerk. — It is only 
after the clerk of superior court confirms or fails 
to confirm the report of the commissioners that 
either party aggrieved by the ruling of the clerk 
may appeal; such appeal carries the entire 
record up for review by the trial judge upon the 
questions of fact. Redevelopment Comm'n v. 
Grimes, 277 N.C. 634, 178 S.E.2d 345 (1970). 

Finding of Facts by Court Conclusive. — 
In condemnation proceedings, when it is proper 
for the lower court to find the facts, its findings 
upon competent supporting evidence are con- 

clusive. Johnson City S.R.R. v. South & W.R.R., 
148 N.C. 59, 61 S.E. 683 (1908). 

Cited in Hancock v. Tenery, 131 N.C. App. 
149, 505 S.E.2d 315 (1998). 
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§ 40A-26. Powers and duties of commissioners. 

The commissioners, before entering upon the discharge of their duties, shall 
take and subscribe an oath that they will fairly and impartially appraise the 
property in the petition. Any one of them may issue subpoenas, administer 
oaths to witnesses, and any two of them may adjourn the proceedings before 
them from time to time, in their discretion. Whenever they meet, except by the 
appointment of the clerk or pursuant to adjournment, they shall cause 10 days’ 
notice of such meeting to be given to the parties who are affected by their 
proceedings, or their attorney or agent. They shall view the premises described 
in the petition, hear the proofs and allegations of the parties, and reduce the 
testimony, if any is taken by them, to writing. After the testimony is closed in 
each case, and without any unnecessary delay, and before proceeding to the 
examination of any other claim, a majority of the commissioners being present 
and acting, shall ascertain and determine the compensation which ought justly 
to be made by the condemnor to the owners of the property appraised by them. 
The commissioners shall determine the compensation to be awarded in 
accordance with the principles established by Article 4 of this Chapter. They 
shall report the same to the clerk within 10 days. (1871-2, c. 138, ss. 16-18; 
Code, s. 1946; 1891, c. 160; Rev., s. 2585; C.S., s. 1721; 1981, c. 919, s. 1.) 

CASE NOTES 

I. General Consideration. 

II. Compensation. 

I. GENERAL CONSIDERATION. 

Editor’s Note. — The cases below were de- 
cided under similar former provisions. 
Determination of Commissioners Not an 

Interference with Right to Jury Trial. — It 
seems to have been settled in Raleigh & G.R.R. 
v. Davis, 19 N.C. 451 (1837), that the Constitu- 
tion guarantees the right to trial by jury in 
controversies respecting property only in cases 
where, under the common law, the demand that 
the facts should be so found could not have been 
refused, and that in fixing the quantum of 
compensation to the landowner for a right-of- 
way condemned to the use of a railroad, com- 
missioners do not invade the province that, 
under the ancient law, belonged peculiarly and 
exclusively to the jury. Chowan & S.R.R. v. 
Parker, 105 N.C. 246, 11 S.E. 328 (1890). As to 
provision for jury trial on appeal, see § 40A-29. 

Availability of Method to Landowner. — 
The method prescribed for arriving at compen- 
sation for condemnation of land is open to the 
landowner as well. Hughes v. North Carolina 
State Hwy. Comm’n, 275 N.C. 121, 165 S.E.2d 
321 (1969). 
Allegation of Compliance with Statutory 

Requirements. — In order to invoke the 
power of eminent domain, a redevelopment 
commission must affirmatively allege compli- 
ance with the statutory requirements. Redevel- 
opment Comm’n v. Grimes, 277 N.C. 634, 178 
S.E.2d 345 (1970). 
The law contemplates notice to the land- 

owner of the meeting of the commission- 
ers at which they are to “hear” his proofs and 
allegations. City of Randleman v. Hinshaw, 267 
N.C. 136, 147 S.E.2d 902 (1966). 

The commissioners are required to give the 
parties or their attorneys notice of the meeting 
at which the report is adopted and ordered 
filed. Collins v. North Carolina State Hwy. & 
Pub. Works Comm’n, 237 N.C. 277, 74 S.E.2d 
709 (1953). 

The statutory procedure is designed to pro- 
vide to the landowner a fair determination of 
his damages. It would be converted into a farce 
if it were construed to permit the clerk to 
appoint commissioners, the commissioners to 
meet and determine the damages and report 
the same to the clerk, and the clerk 20 days 
later to enter a final judgment, all with no 
notice whatever to the landowner, other than 
the original summons in the proceedings, and 
all before the time for filing his answer, as 
extended by the clerk, expired. City of 
Randleman v. Hinshaw, 267 N.C. 1386, 147 
S.E.2d 902 (1966). 

If the landowner is given notice of the 
hearing before the clerk, this would, no 
doubt, be sufficient to charge him with notice 
of an order entered by the clerk, at such hear- 
ing, appointing commissioners and fixing the 
time and place for their first meeting. In turn, 
this would charge him with notice of actions of 
the commissioners at such first meeting, in- 
cluding the adjournment of such meeting to 
another time and place. City of Randleman v. 
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Hinshaw, 267 N.C. 136, 147 S.E.2d 902 (1966). 
Statutory procedure for condemnation 

does not contemplate that commissioners 
pass upon issues of fact prerequisite to an 
adjudication as to whether a landowner is en- 
titled to recover for an alleged appropriation by 
use of an easement of flight. City of Charlotte v. 
Spratt, 263 N.C. 656, 140 S.E.2d 341 (1965). 
Report Held to Fail to Show Hearing. — 

Acommissioners’ report that simply stated that 
the commissioners met on a certain day in the 
office of the clerk and subsequently visited the 
premises of the defendant, and after taking into 
full consideration the quality and quantity of 
the land involved, and all inconveniences likely 
to result to defendant from the condemnation of 
the rights-of-way, asserted the damages at zero, 
did not purport to show any hearing by the 
commissioners of the proofs and allegations of 
the parties, as required both by law and by the 
order of the clerk. City of Randleman v. 
Hinshaw, 267 N.C. 136, 147 S.E.2d 902 (1966). 
Appeal from Ruling of Clerk. — It is only 

after the clerk of superior court confirms or fails 
to confirm the report of the commissioners that 
either party aggrieved by the ruling of the clerk 
may appeal; such appeal carries the entire 
record up for review by the trial judge upon the 
questions of fact. Redevelopment Comm'n vy. 
Grimes, 277 N.C. 634, 178 S.E.2d 345 (1970). 
Passing of Cause for Flooding with Con- 

veyance of Property. — The right to flood 
lands in derogation of plaintiff’s easement of 
access does not arise merely upon the erection 
of the structure causing the flooding, but upon 
the institution of proceedings looking to the 
award of due compensation; and until such 
proceedings are instituted by one side or the 
other, the flooding constitutes a mere invasion 
of rights which pass with a conveyance of the 
property to which they are attached. Empie v. 
United States, 131 F.2d 481 (4th Cir. 1942). 
Damages caused by diversion of water 

were not covered by statute providing for 
equipment of a right-of-way by railroad compa- 
nies. Ward v. Albemarle & Raleigh R.R., 112 
N.C. 168, 16 S.E. 921 (1893). 

Cited in Hancock v. Tenery, 131 N.C. App. 
149, 505 S.E.2d 315 (1998). 

II. COMPENSATION. 

Meaning of “Compensation which 
Ought Justly To Be Made”. — It seems to be 
the general rule in this jurisdiction that “the 
compensation which ought justly to be made” is 
such compensation after special benefits pecu- 
liar to the land are set off against damages. 
Stamey v. Burnsville, 189 N.C. 39, 126 S.E. 103 
(1925). 
Compensation to Be Paid to Individual 

Who Owns Property at Time of Taking. — 
Compensation for property taken in the exer- 
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cise of the power of eminent domain is due to 
the owner at the time of the taking, and not to 
the owner at an earlier or later date. Empie v. 
United States, 131 F.2d 481 (4th Cir. 1942). 
Nonowner Not Entitled to Compensa- 

tion. — If plaintiff does not own the land upon 
which the defendant has constructed its road 
and imposed a burden, he has nothing to be 
“taken,” and therefore nothing for which he is 
entitled to compensation. Abernathy v. South & 
W.R.R., 150 N.C. 97, 63 S.E. 180 (1908). 
The owner is entitled to compensation 

for actual and direct damages which he 
may sustain by being deprived of his property. 
Raleigh, C. & S.R.R. v. Mecklenburg Mfg. Co., 
166 N.C. 168, 82 S.E. 5 (1914), dismissed, 169 
N.C. 156, 85 S.E. 390 (1915). 
Only Actual and Direct Damage Consid- 

ered. — In estimating damages of any kind to 
lands taken by a railroad company, it is only 
proper to consider actual damages, not those 
remote or speculative or dependent upon a 
future possible use of the property. Madison 
County R. R. v. Gahagan, 161 N.C. 190, 76 S.E. 
696 (1912). 
Damage to Adjoining Lands Included. — 

The landowner will be entitled to have included 
in his assessment damages for injuries to lands 
adjoining those upon which the railroad is 
constructed. Hendrick v. Carolina Cent. R.R., 
101 N.C. 617, 8 S.E. 236 (1888). 
Damages are limited to those which embrace 

the actual value of the property taken and the 
direct physical injuries to the remaining prop- 
erty. Raleigh, C. & S.R.R. v. Mecklenburg Mfg. 
Co., 166 N.C. 168, 82 S.E. 5 (1914), dismissed, 
169 N.C. 156, 85 S.E. 390 (1915). 
The owner of land, a part of which is taken 

under the right of eminent domain, may re- 
cover as compensation not only the value of the 
land taken, but also the damages thereby 
caused, if any, to the remaining land. Western 
Carolina Power Co. v. Hayes, 193 N.C. 104, 136 
S.E. 353 (1927). 
Measure of Damages. — In condemnation 

proceedings the measure of damages is not the 
difference between the value of the owner’s 
property before and after the taking, but the 
fair value of the land taken reduced by any 
special benefits received. Stamey v. Burnsville, 
189 N.C. 39, 126 S.E. 103 (1925). 
Basis of Damage Calculation. — Damages 

are not assessed upon the idea of a proposed 
actual dominion, occupation and perception of 
the profits of the whole right-of-way by the 
corporation; rather, the calculation is based on 
the principle that possession and exclusive con- 
trol will be asserted only over so much of the 
condemned territory as may be necessary for 
corporate purposes, such as additional tracks, 
ditches and houses to be used for stations and 
section hands. Blue v. Aberdeen & W.E.R.R., 
117 N.C. 644, 23 S.E. 275 (1895). 
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There are two elements of damages le- 
gally cognizable in condemnation actions: (1) 
compensation for the value of property taken, 
and (2) compensation for any delay in paying 
for the property once it is taken. Greensboro- 
High Point Airport Auth. v. Irvin, 306 N.C. 263, 
293 S.E.2d 149 (1982), decided under former 
§ 40-17. 
Inclusion of Market Value in Damage 

Estimate. — In awarding damages to the 
owner of lands for an easement therein ac- 
quired for railroad purposes, there should, as a 
general rule, be included the market value of 
the land actually covered by the right-of-way, 
subject to modification under special circum- 
stances, as where there is a mineral deposit 
with the use of which the easement does not 
interfere. Virginia & C.S.R.R. v. McLean, 158 
N.C. 498, 74 S.E. 461 (1912). 

Criteria in Estimating Fair Market 
Value. — In estimating the fair market value 
of property acquired by eminent domain, all of 
the capabilities of the property and all of the 
uses to which it may be applied or for which it 
is adapted which affect its value in the market 
are to be considered, and not merely the condi- 
tion it is in at the time and the use to which it 
is then applied by the owner. City of Statesville 
v. Bowles, 6 N.C. App. 124, 169 S.E.2d 467 
(1969), aff'd, 278 N.C. 497, 180 S.E.2d 111 
(1971). 

Matters such as the accessibility of the prop- 
erty, its slope and elevation, and the costs that 
will be involved for necessary grading and 
filling are often important factors to be consid- 
ered in arriving at an opinion as to its value. 
City of Statesville v. Bowles, 6 N.C. App. 124, 
169 S.E.2d 467 (1969), aff'd, 278 N.C. 497, 180 
S.E.2d 111 (1971). 
The use of property in combination with 

other property may be considered as a 
basis for awarding damages if the possibility of 
combination is so reasonably sufficient and the 
use so reasonably probable as to affect the 
market value. City of Statesville v. Bowles, 6 
N.C. App. 124, 169 S.E.2d 467 (1969), aff’d, 278 
N.C. 497, 180 S.E.2d 111 (1971). 
Compensation for Additional Burdens. 

— When a railroad company puts additional 
burdens upon a right-of-way which it has ac- 
quired by condemnation, not properly em- 
braced in the general purpose for which it was 
obtained, the owner is entitled to compensation 
for them. Virginia & C.S.R.R. v. McLean, 158 
N.C. 498, 74 S.E. 461 (1912). 
Such as a Telegraph Line. — Telegraph 

line along a railroad and on the right-of-way of 
the railroad is an additional burden upon the 
land, for which the landowner is entitled to just 
compensation. Phillips v. Postal Tel. Cable Co., 
130 N.C. 513, 41 S.E. 1022, 89 Am. St. R. 868, 
rev'd on other grounds on rehearing, 131 N.C. 
225, 42 S.E. 587 (1902); Hodges v. Western 
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Union» Tels (}Cos, £138 HNiCiu225) 48 Saiied RZ 
(1903); Query v. Postal Tel. Cable Co., 178 N.C. 
639, 101 S.E. 390, 8 A.L.R. 1290 (1919). 
Or electric wires placed along street. See 

Brown v. Asheville Elec. Light Co., 138 N.C. 
533, 51 S.E. 62, 60 L.R.A. 631, 107 Am. St. R. 
554 (1905). 
Or Sewer and Water Lines. — Where a city 

proposes to lay sewer and water lines in the 
right-of-way of a State highway, the owner of 
the fee in this land is entitled to just compen- 
sation for an additional burden beyond that of 
the original easement for the highway. The 
laying of a water main or sewer line in the 
right-of-way of a highway is an additional bur- 
den upon the owner of the fee. City of 
Randleman v. Hinshaw, 267 N.C. 1386, 147 
S.E.2d 902 (1966). 
But Not Street Railway. — The use of 

streets for a street railway is one of the ordi- 
nary purposes for which streets and highways 
may be used, and does not impose an additional 
burden or servitude so as to entitle the abutting 
property owner to further compensation. 
Hester v. Durham Traction Co., 1388 N.C. 288, 
50 S.E. 711, 1 L.R.A. (n.s.) 981 (1905). 
Value Determined as of Date of Taking. 

— For the purpose of determining the sum to be 
paid as compensation for land taken under the 
right of eminent domain, the value of the land 
taken should be ascertained as of the date of 
the taking. The land is taken within the mean- 
ing of this principle when the proceeding is 
begun. Western Carolina Power Co. v. Hayes, 
193 N.C. 104, 136 S.E. 353 (1927); Greensboro- 
High Point Airport Auth. v. Irvin, 306 N.C. 263, 
293 S.E.2d 149 (1982), decided under former 
§ 41-17. 
Later Changes in Value Are Not Consid- 

ered. — No change in the value of the land 
after the date of commencement of the proceed- 
ing, whether caused by the use for which it is to 
be condemned or not, can be considered in 
determining the amount which the owners 
shall receive and the petitioner shall pay as just 
compensation. Greensboro-High Point Airport 
Auth. v. Irvin, 306 N.C. 263, 293 S.E.2d 149 
(1982), decided under former § 40-17. 
Legislature has the power to allow mu- 

nicipal corporations to have general ben- 
efits assessed as offsets against damages in 
an action to acquire land for a public purpose, 
but the power or authority must be given either 
by special charter or general state act. Stamey 
v. Burnsville, 189 N.C. 39, 126 S.E. 103 (1925). 

General benefits are those which arise 
from fulfillment of the public object which 
justified the taking. State Hwy. Comm'n v. 
Mode, 2 N.C. App. 464, 163 S.E.2d 429 (1968). 

Special benefits are those which arise 
from the peculiar relation of the land in 
question to the public improvement. State Hwy. 
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Comm’n v. Mode, 2 N.C. App. 464, 163 S.E.2d 
429 (1968). 

In determining the compensation to be 
paid, account must be taking of benefits to 
the owner’s property from the construction of 
the proposed improvement. City of Randleman 
v. Hinshaw, 267 N.C. 136, 147 S.E.2d 902 
(1966). 
What Pecuniary Advantages Deducted 

from Damages. — The owner of lands through 
which a railroad has acquired a right-of-way by 
condemnation is entitled to recover therefor the 
damages done to the remainder of the tract or 
portions of the land used by him as one tract, 
deducting from the estimate the pecuniary ben- 
efits or advantages which are special and pecu- 
liar to the tract in question, but not those which 
are shared by him in common with other own- 
ers of lands of like kind in the same vicinity. 
Virginia & C.S.R.R. v. McLean, 158 N.C. 498, 
74 S.E. 461 (1912). See also, Freedle v. North 
Carolina R.R., 49 N.C. 89 (1856); Southport, W. 
& D.R.R. v. Owners of Platt Land, 133 N.C. 266, 
45 S.E. 589 (1903). 
As to Compensation for Land Contain- 
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ing Stone or Mineral Deposits, see State 
Hwy. Comm’n v. Mode, 2 N.C. App. 464, 163 
S.E.2d 429 (1968). 
Admissibility of Evidence Showing 

Value. — In a proceeding to condemn land for a 
right-of-way, evidence to show the value of the 
land by its location and surroundings is admis- 
sible, but a tax list is not admissible for that 

purpose. Suffolk & C. Ry. v. West End Land & 
Imp. Co., 187 N.C. 330, 49 S.E. 350 (1904). 
Expert Appraisers To Give Reasons for 

Opinion of Value. — It is proper and in fact 
desirable that expert real estate appraisers 
give the reasons upon which they base their 
opinion as to the fair market value of property 
immediately before and immediately after a 
taking for a sanitary sewer line easement. City 
of Statesville v. Bowles, 6 N.C. App. 124, 169 
S.E.2d 467 (1969), aff'd, 278 N.C. 497, 180 
S.E.2d 111 (1971). 
Finding of commissioners that land 

taken for railroad purposes received no 
special benefit is conclusive. Southport, W. 
& D.R.R. v. Owners of Platt Land, 133 N.C. 266, 
45 S.E. 589 (1903). 

§ 40A-27. Form of commissioners’ report. 

When the commissioners shall have assessed the compensation, they shall 
forthwith make and subscribe a written report of their proceedings, in 
substance as follows: 

To the Clerk of the Superior Court of 
We, 

damages that have been and will be sustained by 
certain property lying in the county of 

, commissioners appointed by the court to assess the 
, the owner of 

, which the 
condemnor proposes to condemn for its use, do hereby certify that we met on 

(or the day to which we were regularly adjourned), and, having first 
been duly sworn, we visited the premises of the owner, and after taking into 
full consideration the quality and quantity of the property aforesaid, and all 
other inconveniences likely to result to the owner, we have estimated and do 
assess the compensation aforesaid at the sum of $ 

Given under our hands, the day of AD. 
(R.C., c. 61, s. 17; 1874-5, c. 83; Code, s. 1700; Rev., s. 2586; C.S., eye 1981, 
c. 919, s. 1; 1999 c. 456, s. 59.) 

CASE NOTES 

Editor’s Note. — The cases below were de- 
cided under similar former provisions. 

Report of the commissioners is not in- 
valid because it does not contain a de- 
scription of the land, as that can be ascer- 
tained by reference to the location of the 
roadbed and right-of-way. Hanes v. North Caro- 
lina R.R., 109 N.C. 490, 13 S.E. 896 (1891). 

But the easement should be described in 
the report of the commissioners as fully and 
correctly as it would be in a grant, as the 
easement is conveyed to the petitioner by the 

report when confirmed. Suffolk & C.Ry. v. West 
End Land & Imp. Co., 1387 N.C. 330, 49 S.E. 350 
(1904). 

Seal Not Required. — While it was for- 
merly provided that the report of the commis- 
sioners should be under seal, this provision was 
not mandatory, but directory only, and omission 
of the seal was not a fatal defect. Hanes v. 
North Carolina R.R., 109 N.C. 490, 13 S.E. 896 

(1891). 
Report Not Set Aside for Failure to State 

Particulars of Benefits. — The report of the 
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commissioners would not be set aside for fail- report was submitted. Wilmington & W.R.R. v. 
ure to show in what the benefits assessed Smith, 99 N.C. 131, 5 S.E. 237 (1888). 
consist, where no objection was made when the 

§ 40A-28. Exceptions to report; hearing; when title vests; 
appeal; restitution. 

(a) Upon the filing of the report, the clerk shall forthwith mail copies to the 
parties. Within 20 days after the filing of the report any party to the 
proceedings may file exceptions thereto. The clerk, after notice to the parties, 
shall hear any exceptions so filed and may thereafter direct a new appraisal, 
modify or confirm the report, or make such other orders as the clerk may deem 
right and proper. | 

(b) If no exceptions are filed to the report, and if the clerk’s final judgment 
rendered upon the petition and proceedings shall be in favor of the condemnor, 
and upon the deposit by the condemnor of the sum adjudged, together with all 
costs allowed, into the office of the clerk of superior court, then, in that event, 
all owners who have been made parties to the proceedings shall be divested of 
the property or interest therein to the extent set forth in the proceedings. A 
copy of the judgment, certified under the seal of the court, shall be registered 
in the county or counties where the land is situated, and the original judgment, 
or a certified copy thereof, or a certified copy of the registered judgment, may 
be given in evidence in all actions and proceedings as deeds for property are 
now allowed in evidence. 

(c) Any party to the proceedings may file exceptions to the clerk’s final 
determination on any exceptions to the report and may appeal to the judge of 
superior court having jurisdiction. Notice of appeal shall be filed within 10 
days of the clerk’s final determination. Upon appeal the clerk shall transfer the 
proceedings to the civil issue docket of the superior court. A judge in session 
shall hear and determine all matters in controversy and, subject to G.S. 40A-29 
regarding trial by jury, shall determine any issues of compensation to be 
awarded in accordance with the provisions of Article 4 of this Chapter. 

(d) Notwithstanding the filing of exceptions by any party to any orders or 
final determination of the clerk or the filing of a notice of appeal to the superior 
court, the condemnor may, at the time of the filing of the report of commis- 
sioners, deposit with the clerk of superior court in the proceedings the sum 
appraised by the commissioners and, in that event, the condemnor may enter, 
take possession of, and hold said property in the manner and to the extent 
sought to be acquired by the proceedings until final judgment is rendered on 
any appeal. 

(e) If, on appeal, the judge shall refuse to condemn the property, then the 
money deposited with the clerk of court in the proceedings, or so much thereof 
as shall be adjudged, shall be refunded to the condemnor and the condemnor 
shall have no right to the property and shall surrender possession of the same, 
on demand, to the owner. The judge shall have full power and authority to 
make such orders, judgments and decrees as may be necessary to carry into 
effect the final judgment rendered in such proceedings, including compensa- 
tion in accordance with the provisions of G.S. 40A-8. 

(f) If the amount adjudged to be paid the owner of any property condemned 
under this Article shall not be paid within 60 days after final judgment in the 
proceedings, the right under the judgment to take the property shall ipso facto 
cease and determine, but the claimant under the judgment shall still remain 
liable for all amounts adjudged against said claimant except the compensation 
awarded for the taking of the property. 

(g) The provisions of this section shall not preclude any injunctive relief 
otherwise available to the owner or the condemnor. (Code, s. 1946; 1893, c. 148; 
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Revs 2007, 1995. c. 207" Cro, 6 tao; 1951859) Ss. 2; Today. 29,8.91 1969; 
Oras 47 1971 Cc O20..8, os; gol, C. 9ig, SL) 

CASE NOTES 

I. In General. 
II. Exceptions and Appeals. 

I. IN GENERAL. 

Editor’s Note. — Many of the cases below 
were decided under similar former provisions. 

Strict Construction. — The exercise of the 
power of eminent domain is in derogation of 
common right, and all laws conferring such 
power must be strictly construed. Greensboro- 
High Point Airport Auth. v. Irvin, 2 N.C. App. 
341, 163 S.E.2d 118 (1968). 
Power of Acquiring Fee Not Restricted. 

— The legislature did not intend, by referring 
to the procedure to be used in acquiring by 
condemnation, to restrict the power of acquir- 
ing in fee when necessary; the reference was 
merely for procedural purposes. Town of 
Morganton v. Hutton & Bourbonnais Co., 251 
N.C. 531, 112 S.E.2d 111 (1960). 
Estoppel to Contest Right to Condemn. 

— All questions, except the question of just 
compensation, were rendered moot by a stipu- 
lation which agreed that a city’s payment; 
should be treated as if it were the amount of 
damages assessed by commissioners and paid 
into the office of the clerk of the superior court, 
and in the face of the stipulation that upon 
payment of the stipulated sum the city would 
acquire title, defendants were estopped to con- 
test the city’s right to condemn. City of Kings 
Mountain v. Cline, 281 N.C. 269, 188 S.E.2d 
284 (1972). 
Temporary and Permanent Possession 

by Condemnor Distinguished. — Tempo- 
rary possession, pendente lite, subject to re- 
moval by final adverse judgment, is quite dif- 
ferent from a final judicial determination that 
the condemnor is entitled as a matter of right to 
permanent possession. Greensboro-High Point 
Airport Auth. v. Irvin, 2 N.C. App. 341, 163 
S.E.2d 118 (1968). 
Grant by Charter of Power to Enter 

before Condemnation. — The legislature 
may by charter empower a railroad company to 
enter land and construct a road before institut- 
ing condemnation proceedings. Compensation 
must be provided to warrant the taking, but it 
need not precede the taking, and the owner is 
confined to the special remedy given him by the 
statute under which his property is seized. 
State v. Lyle, 100 N.C. 497, 6 S.E. 379 (1888); 
Watauga & Y.R.R. v. Ferguson, 169 N.C. 70, 85 
S.E. 156 (1915); State v. Jones, 170 N.C. 753, 87 
S.E. 235 (1915). 
When the legislature intended to confer the 

right to enter before the assessment is made or 
the damage paid, it has so declared in express 
terms in the charter. State v. Jones, 139 N.C. 

613, 52 S.E. 240 (1905). 
Requirement of Payment before Entry. 

— Formerly the landowner had no right to a 
jury trial in fixing compensation upon condem- 
nation of the right-of-way, nor was the compen- 
sation required to be paid before entry; now the 
company is required to pay into court the sum 
assessed before entry. Holly Shelter R.R. v. 
Newton, 133 N.C. 132, 1383 N.C. 136, 45 S.E. 
549, 45 S.E. 549 (1903); State v. Jones, 139 N.C. 
613, 52 S.E. 240 (1905). 
Provisions Granting Temporary Posses- 

sion and Use Not Applicable to Cartway 
Proceedings. — Provision giving the court 
authority to give possession and use of land to 
the condemnor pending appeal is not applicable 
to proceedings to establish a Cartway brought 
under G.S. 136-68 et seq. Lowe v. Rhodes, 9 
N.C. App. 111, 175 S.E.2d 721 (1970). 
Payment of Damages into Court 

Pendente Lite Does Not Vest Title in Con- 
demnor. — In proceedings to condemn land for 
a school site, the payment into court by the 
county board of education of the amount of 
damages assessed by the commissioners and 
the taking of possession by it under order of the 
clerk, while the cause remained pending for 
trial on exceptions directed both to petitioner’s 
right to condemn and to the adequacy of the 
damages awarded by the commissioners, did 
not vest title in the board. Topping v. State Bd. 
of Educ., 249 N.C. 291, 106 S.E.2d 502 (1959). 
The title of the landowner is not di- 

vested until final confirmation and pay- 
ment in full of the amount appraised. 
Nantahala Power & Light Co. v. Whiting Mfg. 
Co., 209 N.C. 560, 184 S.E. 48 (1936). 

While the value of lands taken in condemna- 
tion proceedings is fixed as of the date the 
petition is filed, title to the land does not pass 
until the award, as assessed by the commis- 
sioners, is paid into court after confirmation of 
the commissioners’ report. Bemis Hardwood 
Lumber Co. v. Graham County, 214 N.C. 167, 
198 S.E. 843 (1938). 
The title of the landowner is not divested 

unless and until the condemnor obtains a final 
judgment in his favor and pays to the land- 
owner the amount of the damages fixed by such 
final judgment. Topping v. State Bd. of Educ., 

A479 



§40A-28 

249 N.C. 291, 106 S.E.2d 502 (1959); North 
Carolina State Hwy. Comm’n v. York Indus. 
Center, Inc., 263 N.C. 230, 1389 S.E.2d 253 

(1964); Greensboro-High Point Airport Auth. v. 
Irvin, 2 N.C. App. 341, 163 S.E.2d 118 (1968); 
City of Kings Mountain v. Goforth, 283 N.C. 
316, 196 S.E.2d 231 (1973). 
Injunction to Restrain Entry Refused. — 

Where a railroad company seeking to condemn 
land for its right-of-way gave ample bond to 
cover any damages resulting from its wrongful 
entry upon the land, an injunction would not 
issue to restrain such company from entering 
upon the land before the appraisal of damages 
and the payment thereof into court. Wellington 
& P.R.R. v. Cashie & C.R.R. & Lumber Co., 116 
N.C, 924, 20 S.E. 964 (1895); Holly Shelter R.R. 
v. Newton, 133 N.C. 132, 133 N.C. 136, 45 S.E. 
549, 45 S.E. 549 (1903). 
Date of Valuation Not Dependent on 

Whether Deposit Made. — The only thing 
which turns on the making of the deposit is the 
right of possession. The date for valuing the 
condemned property is not dependent on 
whether the condemnor makes the deposit. 
Greensboro-High Point Airport Auth. v. Irvin, 
306 N.C. 263, 293 S.E.2d 149 (1982), decided 
under former § 40-19. 

Deposit of the amount of the award by 
the condemnor is discretionary. The con- 
demnor has a right or election to pay the award; 
it does not require it to do so. Greensboro-High 
Point Airport Auth. v. Irvin, 306 N.C. 263, 293 
S.E.2d 149 (1982), decided under former § 40- 
19. 
Judge has the discretionary power to 

allow withdrawal of a deposit in a condem- 
nation proceeding without prejudice to the 
withdrawing party to continue further litiga- 
tion. It is incumbent upon petitioner, if ag- 
grieved by this order, to object and except 
thereto. Public Serv. Co. v. Lovin, 9 N.C. App. 
709, 177 S.E.2d 448 (1970). 
Condemnor May Not Take Voluntary 

Nonsuit after Obtaining Temporary Pos- 
session. — A condemnor may not, as a matter 
of right, take a voluntary nonsuit, over the 
landowner’s objection, after obtaining tempo- 
rary possession by payment of the amount of 
damages assessed by the commissioners, be- 
cause the landowner may, if he elects to do so, 
assert his claim for damages on account of the 
condemnor’s possession pendente lite. Topping 
v. State Bd. of Educ., 249 N.C. 291, 106 S.E.2d 
502 (1959). 
Nor After a Decree Has Been Made. — In 

proceedings by one railroad company to con- 
demn a right-of-way upon which another has 
lawfully constructed its roadbed, the plaintiff 
may not, as a matter of right, submit to a 
judgment of nonsuit after a decree has been 
made, for rights which the defendant is entitled 
to have settled by the action have attached. 
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Johnson City S.R.R. v. South & W.R.R., 148 
N.C. 59, 61 S.E. 683 (1908). 
Former Provision as to Registration Su- 

perseded. — Provision that a copy of the 
judgment in eminent domain proceedings be 
registered in the county where the land lies was 
superseded by G.S. 47-27. Carolina Power & 
Light Co. v. Bowman, 228 N.C. 319, 45 S.E.2d 
531 (1947). 

Pretrial Conference. — In a condemnation 
proceeding, the trial court should conduct a 
pretrial conference where the record shows that 
the parties have different concepts of what 
phase of the matter they were going to try. 
Redevelopment Comm’n v. Grimes, 8 N.C. App. - 
376, 174 S.E.2d 839 (1970), rev’d on other 
grounds, 177 N.C. 634, 178 S.E.2d 345 (1971). 
Judgment Should Fix Boundaries. — In 

an action for damages for the location of a 
railroad, the judgment should definitely fix the 
land over which the road is located and the 
width of the right-of-way. Beal v. Durham & 
C.R.R., 186 N.C. 298, 48 S.E. 674 (1904). 
Property Involved in Voluntary Sale as 

Guide to Value. — Whether property involved 
in a voluntary sale is sufficiently similar in 
nature, location, and condition to the property 
appropriated by condemnation to admit evi- 
dence of its sale and the price paid therefor as a 
guide to the value of the condemned property is 
a question to be determined by the trial judge, 
in the exercise of his sound discretion. Redevel- 
opment Comm’n v. Denny Roll & Panel Co., 273 
N.C. 368, 159 S.E.2d 861 (1968). 
Accrual of Interest. — Damages given in 

condemnation proceedings fall directly under 
G.S. 24-5, giving interest only from the rendi- 
tion of the judgment; hence, a judgment allow- 
ing interest from the date of condemnation 
would be erroneous. Durham v. Davis, 171 N.C. 
305, 88 S.E. 433 (1916). 

The judgment in an action must correspond 
with the verdict, and where, in condemnation 
proceedings tried in the superior court on ap- 
peal, the jury have in their verdict ascertained 
the damages to the owner of the land, the . 
verdict will be presumed to include the element 
of interest, nothing else appearing; hence, it 
was reversible error for the trial judge to allow 
interest from the time the damages were deter- 
mined upon by the appraisers and render judg- 
ment accordingly. Red Springs City Bd. of Educ. 
v. McMillan, 250 N.C. 485, 108 S.E.2d 895 
(1959). 

Respondents, in an action to take land under 
eminent domain, are entitled to interest from 
the date the petitioner acquires the right to 
possession and not from the date the proceed- 
ings were instituted. Carolina Power & Light 
Co. v. Briggs, 268 N.C. 158, 150 S.E.2d 16 
(1966). 
Extent of Right Acquired with Railroad 

Easement. — A railroad company, by condem- 
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nation proceedings, acquires an easement upon 
the land condemned, with the right to actual 
possession of, so much only thereof as is neces- 
sary for the operation of its road and to protect 
it against contingent damages. Phillips v. 
Postal Tel. Cable Co., 130 N.C. 513, 41 S.E. 

1022 (1902). 
A house situated on the right-of-way of a 

railroad at the time of condemnation proceed- 
ings does not become the absolute property of 
the company. Shields v. Norfolk &-C.R.R., 129 
N.C. 1, 39 S.E. 582 (1901). 

Liability for Costs Where Proceedings 
Not Carried Through. — In the event, for 
any reason, that condemnation proceedings are 
not carried through, all the costs of the proceed- 
ing, except the appraised value of the land, 
shall be paid by the petitioners. Nantahala 
Power & Light Co. v. Whiting Mfg. Co., 209 
N.C. 560, 184 S.E. 48 (1936). 

Cessation of Right to Property Where 
Appraised Value Not Timely Paid. — After 
final judgment fixing petitioner’s right to con- 
demn, if the appraised value of the land is not 
paid within one year (now 60 days) the petition- 
er’s right to take the property shall end, and the 
petitioner or claimant shall not be liable for the 
consideration, i.e., the value of the land. 
Nantahala Power & Light Co. v. Whiting Mfg. 
Co., 209 N.C. 560, 184 S.E. 48 (1936). 
For construction of reference to counsel 

fees under former § 40-19, see North Caro- 
lina R.R. v. Goodwin, 110 N.C. 175, 14 S.E. 687 
(1892); Durham v. Davis, 171 N.C. 305, 88 S.E. 
433 (1916); Carolina Power & Light Co. v. 
Creasman, 262 N.C. 390, 1387 S.E.2d 497 
(1964); City of Charlotte v. McNeely, 281 N.C. 
684, 190 S.E.2d 179 (1972). 

II. EXCEPTIONS AND APPEALS. 

General Exceptions to Order Appointing 
Commissioners. — Upon proper denial of the 
matters alleged in the petition, exceptions to 
the clerk’s order appointing commissioners in 
condemnation proceedings may be of general 
character, and, upon appeal, will present any 
question appearing upon the record. Johnson 
City S.R.R. v. South & W.R.R., 148 N.C. 59, 61 
S.E. 683 (1908). 
Filing Exceptions to Commissioner’s Re- 

port as Prerequisite to Filing of Appeal. — 
The respondents failed to make any exceptions 
to the Commissioner’s report. They also failed 
to file exceptions to the clerk’s final judgment. 
Therefore, respondents’ appeal was properly 
dismissed. Carolina Power & Light Co. v. 
Crowder, 89 N.C. App. 578, 366 S.E.2d 499 
(1988). 

Filing exceptions to a commissioner’s report 
that establishes a statutory cartway and deter- 
mines the compensation to be paid to the af- 
fected property owners is a prerequisite to 
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appeal. Hancock v. Tenery, 131 N.C. App. 149, 
505 S.E.2d 315 (1998). 
Existence of Case or Controversy. — A 

case or controversy existed with respect to 
challenges by a nonprofit corporation and its 
political action committee to statutes that 
criminalize certain election activities, despite 
the State’s claim that it did not interpret the 
statutes to reach the corporation’s or commit- 
tee’s activities, since the statutes applied by 
their terms, thereby presenting a credible 
threat of prosecution and chilling the corpora- 
tion’s exercise of its free speech rights. North 
Carolina Right to Life, Inc. v. Bartlett, 168 F.3d 
705, 1999 U.S. Dist. LEXIS 2350 (4th Cir. 
1999), cert. denied, 528 U.S. 1153, 120 S. Ct. 
1156, 145 L. Ed. 2d 1069 (2000). 
The landowner has the right to file ex- 

ceptions to the report of the commissioners 
within 20 days after the report is filed. He is 
entitled to be heard upon his exceptions. City of 
Randleman v. Hinshaw, 267 N.C. 136, 147 
S.E.2d 902 (1966). 

Filing of Exceptions Nunc Pro Tunc. — 
The judge has the discretionary power to allow 
exceptions to be filed nunc pro tunc. Gatling v. 
State Hwy. & Pub. Works Comm'n, 245 N.C. 66, 
95 S.E.2d 131 (1956). 
Requirement of Timely Exceptions to 

Preserve Right to Appeal. — Absent insuffi- 
cient notice of proceedings before the clerk, an 
appealing party must file timely exceptions to 
the commissioners’ report to preserve their 
right to appeal. City of Raleigh v. Martin, 59 
N.C. App. 627, 297 S.E.2d 916 (1982), decided 
under former § 40-19. 

Former G.S. 40-20 (now G.S. 40A-29), which 
guaranteed the right to have a jury determine 
the amount of damages, did not override the 
requirement of former G.S. 40-19 (now this 
section), that exceptions be filed within 20 days 
of the commissioners’ report. City of Raleigh v. 
Martin, 59 N.C. App. 627, 297 S.E.2d 916 
(1982), decided under former § 40-19. 
Exceptions Held Timely. — In the absence 

of notice of the meeting of commissioners, the 
filing of exceptions by the landowner on the 
twenty-first day after the filing of the report 
was held timely. Gatling v. State Hwy. & Pub. 
Works Comm'n, 245 N.C. 66, 95 S.E.2d 131 

(1956). 
Clerk to Make Determination on Excep- 

tions Only after Notice. — The clerk is to 
make his determination on the exceptions only 
after notice and an opportunity to be heard 
thereon is given the parties. Collins v. North 
Carolina State Hwy. & Pub. Works Comm’n, 
237 N.C. 277, 74 S.E.2d 709 (1953). 
Appeal from Ruling of Clerk. — It is only 

after the clerk of superior court confirms or fails 
to confirm the report of the commissioners that 
either party aggrieved by the ruling of the clerk 
may appeal; such appeal carries the entire 
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record up for review by the trial judge upon the 
questions of fact. Redevelopment Comm’n v. 
Grimes, 277 N.C. 634, 178 S.E.2d 345 (1970). 
No appeal lies to the judge at chamber. 

Cape Fear & N.R.R. v. Stewart, 132 N.C. 248, 
43 S.E. 638 (1903). 
Power of Court on Erroneous Transfer 

from Clerk. — Where a proceeding to con- 
demn property for urban renewal was errone- 
ously transferred from the clerk to the superior 
court before the clerk acted on the exceptions to 
the commissioners’ report, the judge of superior 
court had full power to consider and determine 
all matters in controversy as if the cause was 
originally before him. Redevelopment Comm’n 
v. Grimes, 277 N.C. 634, 178 S.E.2d 345 (1970). 
De Novo Trial on Appeal to Court. — On 

appeal to the superior court by both parties in 
proceedings to condemn land, the trial is de 
novo; and where the defendant has substan- 
tially recovered damages for the taking of his 
land, the costs are taxable against the plaintiff, 
though the recovery is in a smaller sum than 
the amount theretofore awarded by the ap- 
praisers or viewers. Durham v. Davis, 171 N.C. 
305, 88 S.E. 433 (1916). 
The issue as to amount of compensation 

is for determination de novo by jury trial in 
the superior court. Redevelopment Comm’n v. 
Smith, 272 N.C. 250, 158 S.E.2d 65 (1967); 
Redevelopment Comm’n v. Denny Roll & Panel 
Co., 273 N.C. 368, 159 S.E.2d 861 (1968). 
Scope of Review on Appeal. — The appeal 

from a judgment by the clerk of the superior 
court in condemnation proceedings takes the 
entire record up for review upon questions of 
fact to be tried by the court. Johnson City 
S.R.R. v. South & W.R.R., 148 N.C. 59, 61 S.E. 
683 (1908). 
Stay of Entry Pending Appeal within 

Discretion of Trial Court. — Trial court in an 
eminent domain proceeding did not err in re- 
fusing to stay petitioner’s entry upon the land 
pending appeal, where petitioner had deposited 
with the clerk the full amount of compensation 
awarded by the commissioners; though the trial 
court was empowered to stay petitioner’s entry 
upon the land, it was not required to do so; it 
lies in the sound discretion of the trial court to 
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determine whether a temporary restraining 
order should be granted. Carolina Power & 
Light Co. v. Merritt, 41 N.C. App. 438, 255 
S.E.2d 225 (1979), decided under former § 40- 
19. 
The judge has authority to set aside the 

report and direct a new appraisement by 
the same commissioners or others appointed in 
their stead, on the ground that the damage 
assessed was excessive. Hanes v. North Caro- 
lina R.R., 109 N.C. 490, 13 S.E. 896 (1891). 
Interlocutory Nature of Order Remand- 

ing Proceedings to Clerk. — An order of the 
superior court in condemnation proceedings 
remanding the cause to the clerk, that he may | 
hear the same, is interlocutory, and no appeal 
lies therefrom. Cape Fear & Y.V. Ry. v. King, 
125 N.C. 454, 34 S.E. 541 (1899); Holly Shelter 
R.R. v. Newton, 133 N.C. 132, 133 N.C. 136, 45 
S.E. 549, 45 S.E. 549 (1903). 
Denial of Vacation of Confirmation May 

Not Be Affirmed on Ground Additional 
Appraisals Will Not Give Recovery. — The 
court may not affirm the clerk’s denial of a 
motion to vacate the judgment of confirmation 
on the ground that there is no reasonable 
probability that any additional appraisals, 
hearings, or trials would result in any recovery 
on the part of the defendant. Under the stat- 
utes, that is not for the court below or for the 
Supreme Court to determine, but can be deter- 
mined only by commissioners who are ap- 
pointed after notice and hearing contemplated. 
City of Randleman v. Hinshaw, 267 N.C. 136, 
147 S.E.2d 902 (1966). 
Recordari Held Properly Denied. — The 

landowner must file exceptions to the final 
report of the commissioners within 20 days 
after the report is filed, with right to appeal to 
the superior court; hence, when landowner filed 
no exceptions and did not appeal from the order 
of confirmation by the clerk, recordari to the 
superior court was properly denied when the 
application therefor merely alleged merit with- 
out specifying facts supporting this conclusion 
and failed to negate laches, and the application - 
was not made to the next succeeding term of 
the superior court. Redevelopment Comm’n v. 
Capehart, 268 N.C. 114, 150 S.E.2d 62 (1966). 

§ 40A-29. Provision for jury trial on appeal. 

In any proceedings under this Article by a condemnor to acquire property, 
any party to the proceedings shall be entitled on appeal to superior court to 
have the amount of compensation determined by a jury unless trial by jury has 
been waived by all parties. A jury shall determine the compensation to be 
awarded in accordance with the provisions of Article 4 of this Chapter. (1893, 
c. 148; Rev., s. 2588; C.S., s. 1724; 1957, c. 582; 1971, c. 528, s. 38; 1981, c. 919, 
Sarin) 
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CASE NOTES 

Editor’s Note. — The cases below were de- 
cided under similar former provisions. 

Strict Construction. — The exercise of the 
power of eminent domain is in derogation of 
common right, and all laws conferring such 
power must be strictly construed. Redevelop- 
ment Comm’n v. Abeyounis, 1 N.C. App. 270, 
161 S.E.2d 191 (1968). 
A landowner is not entitled at the hear- 

ing before the clerk to a jury trial. Holly 
Shelter R.R. v. Newton, 133 N.C. 132, 133 N.C. 
136, 45 S.E. 549, 45 S.E. 549 (1903); Kaperonis 

v. North Carolina State Hwy. Comm’n, 260 N.C. 
587, 1383 S.E.2d 464 (1963). 
Entitlement to Jury Trial on Appeal. — 

While prior to 1893, if the parties did not 
demand trial by jury before the appointment of 
the commissioners they were deemed to have 
waived it, and it would not be thereafter 
granted, now the right of trial by jury upon an 
appeal from the report of the commissioners is 
specifically granted. Chowan & S.R.R. v. 
Parker, 105 N.C. 246, 11 S.E. 328 (1890); Holly 
Shelter R.R. v. Newton, 133 N.C. 132, 183 N.C. 
136, 45 S.E. 549, 45 S.E. 549 (1903); Durham v. 
Rigsbee, 141 N.C. 128, 53 S.E. 531 (1906). 
Right of Owner to Jury Trial in Proceed- 

ings Instituted by Town. — In condemnation 
proceedings instituted by a town for the taking 
of lands for a public municipal purpose, the 
owner is entitled to a trial by jury in the 
superior court to determine his damages when 
he has duly preserved such right by his excep- 
tions and proper procedure, and when the trial 
judge has exercised his discretion in setting 
aside the amount theretofore awarded by the 
viewers, the cause continues in the court for the 
jury trial given him by statute; and an order 
directing the appointment of other commission- 
ers by the clerk to go upon the land and assess 
the damages is erroneous. Ayden v. Lancaster, 
195 N.C. 297, 142 S.E. 18 (1928). 
Requirement of Timely Exceptions to 

Preserve Right to Appeal. — Former G.5. 
40-20 (now this section), which guaranteed the 
right to have a jury determine the amount of 
damages, did not override the requirement of 
former G.S. 40-19 (now G.S. 40A-28), that ex- 
ceptions be filed within 20 days of the commis- 
sioners’ report. City of Raleigh v. Martin, 59 
N.C. App. 627, 297 S.E.2d 916 (1982), decided 
under former § 40-20. 
Appeal Preserved Despite Absence of 

Specific Municipal Charter Provision 
Therefor. — Where a municipal charter pro- 
vided for condemning lands of private owners 
for cemetery purposes in the manner pre- 

scribed for condemnation thereof for street or 
other purposes, without specific provisions for 
appeal, former G.S. 40-20 (now this section) 

nevertheless preserved the right of appeal, and 
the charter provisions would not be declared 
unconstitutional for failure to specially provide 
therefor. Long v. Rockingham, 187 N.C. 199, 

121 S.E. 461 (1924). 
Right to Jury Trial Limited. — There is a 

limitation on the right to demand trial by jury, 
and the idea that any such right is given in 
respect to the questions of the fact to be decided 
preliminary to the question of damages is 
clearly excluded. Madison County R.R. v. 
Gahagan, 161 N.C. 190, 76 S.E. 696 (1912). 
The only question for determination by 

the jury is the issue of 
just compensation. Redevelopment Comm’n 
y. Abeyounis, 1 N.C. App. 270, 161 S.E.2d 191 

(1968). 
The amount of compensation is for de- 

termination de novo by jury trial in the 
superior court. Redevelopment Comm'n _v. 
Smith, 272 N.C. 250, 158 S.E.2d 65 (1967); 
Redevelopment Comm’n v. Denny Roll & Panel 
Co., 273 N.C. 368, 159 S.E.2d 861 (1968). 
When either party to a condemnation pro- 

ceeding appeals to the superior court in term 
and demands that the damage be determined 
by a jury, the trial must proceed in the superior 
court, insofar as the question of damages is 
concerned, as though no commissioners of ap- 
praisal had ever been appointed. In re Proceed- 
ings by City of Greensboro, 21 N.C. App. 124, 

203 S.E.2d 325 (1974). 
And Judgment Is Entered Upon the Ju- 

ry’s Verdict. — Upon appeal from the award of 
the appraisers in condemnation proceedings, 
the trial in the superior court is de novo, and 
must proceed, insofar as the question of dam- 
ages is concerned, as though no commissioners 
of appraisal had ever been appointed; hence, 
the court properly enters judgment upon the 
verdict of the jury, regardless of whether it is 
greater or smaller than the award of the com- 
missioners and regardless of which party took 
the appeal. Proctor v. State Hwy. & Pub. Works 
Comm'n, 230 N.C. 687, 55 S.E.2d 479 (1949). 

The superior court at term is vested with 
authority to enter judgment for the landowner 
for the amount of damages fixed by the verdict 
of the jury, regardless of whether the same be 
greater or smaller than the sum originally 
awarded by the commissioners of appraisal, 
and regardless of whether the landowner or the 
condemnor took the appeal. In re Proceedings 

by City of Greensboro, 21 N.C. App. 124, 203 

S.E.2d 325 (1974). 
Property Involved in Voluntary Sale as 

Guide to Value. — Whether property involved 
in a voluntary sale is sufficiently similar in 
nature, location, and condition to the property 

appropriated by condemnation to admit evi- 
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in the exercise of his sound discretion. Redevel- 

opment Comm’n v. Denny Roll & Panel Co., 273 
N.C. 368, 159 S.E.2d 861 (1968). 

dence of its sale and the price paid therefor as a 
guide to the value of the condemned property is 
a question to be determined by the trial judge 

§ 40A-30. Title of infants, incompetents, inebriates, and 
trustees without power of sale, acquired. 

In case any property required by a condemnor shall be vested in any trustee 
not authorized to sell, release and convey the same, or in any infant, 
incompetent, or inebriate, the superior court shall have power, by a special 
proceeding, on petition, to authorize and empower such trustee or the general 
guardian or committee of such infant, incompetent or inebriate, to sell and 
convey the same to such condemnor, on such terms as may be just. In case any ~ 
infant, incompetent or inebriate has no general guardian or committee, the 
court may appoint a special guardian or committee for the purpose of making 
a sale, release or conveyance, and may require security from the general or 
special guardian or committee as the court may deem proper. Before any 
conveyance or release authorized by this section shall be executed, the terms 
on which it is to be executed shall be reported to the court on oath. If the court 
is satisfied that the terms are just to the owner of the property, the court shall 
confirm the report and direct the proper conveyance or release to be executed, 
which shall have the same effect as if executed by an owner of the property 
having legal power to sell and convey the same. (1871-2, c. 138, s. 28; Code, s. 
1956; Rev., s. 2590; C.S., s. 1726; 1981, c. 919, s. 1.) 

Cross References. — As to requirement 
that judge approve special proceeding where 
petitioner is infant, see G.S. 1-402. As to sales 

of ward’s estate by guardian, see G.S. 35A-1301 
et seq. As to sale of land required for public use 
on cotenant’s petition, see G.S. 46-27. 

§ 40A-31. Rights of claimants of fund determined. 

If there are adverse and conflicting claimants to the money, or any part of it, 
to be paid as compensation for the property taken, the clerk or the judge on 
appeal may direct the money to be paid into the court by the condemnor, and 
may determine who is entitled to the same and direct to whom the same shall 
be paid, and may order a reference to ascertain the facts on which such 
determination and order are to be made. (1871-2, c. 138, s. 19; Code, s. 1947; 
Rev., s. 2591; C.S., s. 1727; 1981, c. 919, s. 1.) 

CASE NOTES 

Editor’s Note. — Many of the cases below 
were decided under similar former provisions. 
Purpose of Section. — Purpose of former 

G.S. 40-23 (similar to this section) is to prevent 
a corporation, having the right of eminent do- 
main, from being indefinitely postponed in ac- 
quiring title and going on with its work or from 
being subjected to a succession of suits for 
compensation, and under its provisions, the 
company acquires the right-of-way and the 
court distributes the compensation. See 
Abernathy v. South & W.R.R., 150 N.C. 97, 63 
S.E. 180 (1908). 
The phrase “adverse and conflicting 

claimants” does not include the condem- 
nor. VEPCO v. King, 259 N.C. 219, 130 S.E.2d 
318 (1963). 

Who May Be “Adverse and Conflicting 
Claimants”. — The phrase “adverse and con- 
flicting claimants” is limited to those who as- 
sert adverse titles to the property and hence a 
conflict in interest as to the party entitled to the 
sum awarded, or those who are in agreement as 
to their respective titles but are in disagree- 
ment as to the value of their respective estates 
and hence the proportion of the award to which 
each is entitled. VEPCO v. King, 259 N.C. 219, 
130 S.E.2d 318 (1963). 
No Mandatory Provision as to Manner of 

Determining Interests. — Former G.S. 40-23 
(similar to this section) contained no manda- 
tory provision as to when or in what manner 
the respective interests were to be determined. 
Barnes v. North Carolina State Hwy. Comm’n, 
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257 N.C. 507, 126 S.E.2d 732 (1962). 
Separation of Trial of Collateral Issues. 

— Ordinarily, the trial of collateral issues, 
involving a determination of what the respec- 
tive claimants own, should be separate from 
the trial to determine the gross amount re- 
quired to be paid. Barnes v. North Carolina 
State Hwy. Comm’n, 257 N.C. 507, 126 S.E.2d 
732 (1962). 
Preservation of Right to Except to Or- 

der of Compulsory Reference. — The provi- 
sion of former G.S. 40-23 (similar to this sec- 
tion) that the court “may in its discretion order 
a reference to ascertain the facts on which such 
determination and order are to be made” did 
not deprive any claimant of his right to except 
to an order of compulsory reference and pre- 
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serve his right to a jury trial as to controverted 
issues of fact. Barnes v. North Carolina State 
Hwy. Comm’n, 257 N.C. 507, 126 S.E.2d 732 

(1962). 
And of Right to Jury Trial on Contro- 

verted Issues of Fact. — The provision of 
former G.S. 40-23 (similar to this section) that 
the court “may determine who is entitled to the 
same and direct to whom the same shall be 
paid” contemplated a situation where such de- 
termination may be made as a matter of law, 
and it did not deprive any claimant of his right 
to a jury trial as to controverted issues of fact. 
Barnes v. North Carolina State Hwy. Comm’n, 
257 N.C. 507, 126 S.E.2d 732 (1962). 

Cited in VEPCO v. Tillett, 73 N.C. App. 512, 
327 S.E.2d 2 (1985). 

§ 40A-32. Attorney for unknown parties appointed; plead- 
ings amended; new commissioners appointed. 

(a) The clerk or the judge on appeal shall appoint some competent attorney 
to appear for and protect the rights of any party in interest who is unknown or 
whose residence is unknown, and who has not appeared in the proceedings by 
an attorney or agent, and shall make an allowance to said attorney for his 
services which shall be taxed in the bill of costs. In such cases the State 
Treasurer as custodian of the Escheat Fund shall be notified of the appoint- 
ment of such an attorney. 

(b) The clerk or the judge on appeal shall have power at any time to amend 
any defect or informality in any of the special proceedings authorized by this 
Chapter as may be necessary, or to cause new parties to be added, and to direct 
such further notices to be given to any party in interest as it deems proper; and 
also to appoint other commissioners in place of any who shall die, refuse or 
neglect to serve or be incapable of serving. (1871-2, c. 138, s. 20; Code, s. 1948; 
Rev., s. 2592; C.S., s. 1728; 1981, c. 919, s. 1.) 

CASE NOTES 

(1916); Carolina Power & Light Co. v. 
Creasman, 262 N.C. 390, 1387 S.E.2d 497 
(1964); City of Charlotte v. McNeely, 281 N.C. 
684, 190 S.E.2d 179 (1972), decided under sim- 
ilar former provisions. 

As to provision in former § 40-19 for 
counsel fees for attorneys appointed for 
unknown parties, see North Carolina R.R. v. 
Goodwin, 110 N.C. 175, 14 S.E. 687 (1892); 
Durham v. Davis, 171.N.C. 305, 88 S.E. 433 

§ 40A-33. Change of ownership pending proceedings. 

When any proceedings under this Article shall have been commenced, no 
change of ownership by voluntary conveyance or transfer of the property shall 
in any manner affect such proceedings, but the same may be carried on and 
perfected as if no such conveyance or transfer had been made or attempted to 
be made. (1871-2, c. 138, s. 22; Code, s. 1950; Rev., s. 2594; C.S., s. 1730; 1981, 
c. 919, s. 1.) 

CASE NOTES 

Editor’s Note. — The cases below were de- 
cided under similar former provisions. 
Condemnation proceedings are consid- 

ered a lis pendens. Hughes v. North Carolina 
State Hwy. Comm’n, 2 N.C. App. 1, 162 S.E.2d 
661 (1968), rev’d on other grounds, 275 N.C. 
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121, 165 S.E.2d 321 (1969). 
The right to convey land is not affected 

by the mere filing of condemnation pro- 
ceedings, nor by appraisement without confir- 
mation and payment, as all rights would pass 
to the grantee. Nantahala Power & Light Co. v. 
Whiting Mfg. Co., 209 N.C. 560, 184 S.E. 48 
(1936), citing Liverman v. Roanoke & T.R.R.., 
109 N.C. 52, 13 S.E. 734 (1891) and Beal v. 
Durham & C.R.R., 1386 N.C. 298, 48 S.E. 674 
(1904). 
As Title Is Not Divested Until Payment. 

— Since the title of the person who owned the 
land immediately prior to the commencement 
of the proceedings is not divested until compen- 
sation is paid, he can sell. North Carolina State 
Hwy. Comm’n v. York Indus. Center, Inc., 263 
N.C. 230, 139 S.E.2d 253 (1964). 
The person who owns when the award is 

confirmed is the person to be compen- 
sated. North Carolina State Hwy. Comm’n v. 
York Indus. Center, Inc., 263 N.C. 230, 139 
S.E.2d 253 (1964); City of Kings Mountain v. 
Goforth, 283 N.C. 316, 196 S.E.2d 231 (1973). 
Subsequent Purchaser Not Barred From 

Recovery. — An owner of land who acquired 
title subsequent to the location by a railroad 
company was not barred of his remedy for 
compensation where the road was not finished 
more than two years before he began his action. 
Hendrick v. Carolina Cent. R.R., 101 N.C. 617, 

CH. 40A. EMINENT DOMAIN §40A-40 

8 S.E. 236 (1888); Beattie v. Carolina Cent. 
R.R., 108 N.C. 425, 12 S.E. 913 (1891). 

The purchaser of land subsequent to the 
location thereon of a railroad may recover per- 
manent damages for the easement taken. 
Phillips v. Postal Tel. Cable Co., 130 N.C. 513, 
41 §.E. 1022, rev’d on other grounds on rehear- 
ing, 131 N.C. 225, 42 S.E. 587 (1902); Beal v. 
Durham & C.R.R., 136 N.C. 298, 48 S.E. 674 
(1904). 
Right to Compensation for Damages 

Passes with Conveyance. — Until a pur- 
chase or condemnation, the corporation’s occu- 
pation is without title, and the conveyance of 
the land will pass to the vendee the right to - 
compensation for damages. Liverman vy. 
Roanoke & T.R.R., 109 N.C. 52, 13 S.E. 734 
(1891). 
But Action for Unlawful Entry Is Per- 

sonal. — The damages incident to the act of an 
unlawful entry upon land by a railway corpora- 
tion are personal to the owner of the land, and 
do not pass by his subsequent conveyance of the 
premises. Liverman v. Roanoke & T.R.R., 109 
N.C. 52, 13 S.E. 734 (1891). 

The purchaser at the mortgage sale, while 
not entitled to the damages incident to the act 
of entry, might recover compensation for the 
land appropriated to the use of the company. 
Liverman v. Roanoke & T.R.R., 109 N.C. 52, 13 
S.E. 734 (1891). 

§ 40A-34. Defective title; how cured. 

If at any time after an attempt to acquire title under this Article has 
commenced it shall be found that the title thereby attempted to be acquired is 
defective, the condemnor may commence new proceedings to acquire or perfect 
such title in the same manner as if no previous attempt had been commenced. 
At any stage in the new proceedings the court may authorize the condemnor, 
if in possession, to continue in possession, and if not in possession, to take 
possession and use the property during the pendency and until the final 
conclusion of the new proceedings. If the condemnor pays into court a sum 
determined by the court to be adequate compensation for the property, the 
court, in its discretion, may stay all actions or proceedings against the 
condemnor for its possession. In every such case the party interested in the 
property may conduct the proceedings to a conclusion if the condemnor delays 
or omits to prosecute the same. (1871-2, c. 138, s. 23; Code, s. 1951; Rev., s. 
2595; C.S., s. 1731; 1981, c. 919, s. 1.) 

§§ 40A-35 through 40A-39: Reserved for future codification purposes. 

ARTICLE 3. 

Condemnation by Public Condemnors. 

§ 40A-40. Notice of action. 

(a) Not less than 30 days prior to the filing of a complaint under the 
provisions of G.S. 40A-41, a public condemnor listed in G.S. 40A-3(b) or (c) 
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shall provide notice to each owner (whose name and address can be ascertained 
by reasonable diligence) of its intent to institute an action to condemn property. 
(The notice shall be sent to each owner by certified mail, return receipt 
requested. The providing of notice shall be complete upon deposit of the notice 
enclosed in a postpaid, properly addressed wrapper in a post office or official 
depository under the exclusive care and custody of the United States Postal 
Service. Notice by publication is not required. Notice to an owner whose name 
and/or address cannot be ascertained by reasonable diligence is not required in 
any manner.) 

The notice shall contain a general description of the property to be taken and 
of the amount estimated by the condemnor to be just compensation for the 
property to be condemned. The notice shall also state the purpose for which the 
property is being condemned and the date condemnor intends to file the 
complaint. 

(b) In the case of a condemnation action to be commenced pursuant to G.S. 
40A-42(a), the notice required by subsection (a) of this section shall substan- 
tially comply with the following requirements: | 

(1) The notice shall be printed in at least 12 point bold legible type. 
(2) The words “Notice of condemnation” or similar words shall conspicu- 

ously appear on the notice. 
(3) The notice shall include the information required by subsection (a) of 

this section. 
(4) The notice shall contain a plain language summary of the owner’s 

rights, including: 
-a. The right to commence an action for injunctive relief. 
b. The right to answer the complaint after it has been filed. 

(5) The notice shall include a statement advising the owner to consult 
with an attorney regarding the owner’s rights. 

An owner is entitled to no relief because of any defect or inaccuracy in the 
notice unless the owner was actually prejudiced by the defect or inaccuracy, 
and the owner is otherwise entitled to relief under Rules 55(d) or 60(b) of the 
North Carolina Rules of Civil Procedure or other applicable law. (1981, c. 919, 
s. 1; 1981 (Reg. Sess., 1982), c. 1243, s. 3; 1999-410, s. 1.) 

Local Modification. — City of Durham: 
1993, c. 476, s. 1. 
Cross References. — As to requirement for 

consent of the board of commissioners in cer- 

tain counties before land may be condemned or 
acquired by a unit of local government outside 
the county, see G.S. 153A-15. 

CASE NOTES 

Long as Original Purpose Remains, No 
Fatal Inconsistency with Regard to Addi- 
tional Uses. — Presuit notice of condemnation 
was sufficiently specific, where it stated the 
purpose of expanding and improving an exist- 
ing landfill, even though the county’s subse- 
quent complaint stated additional uses, since 

the original purpose remained valid, and the 
county was not required to state with specificity 
the “uses” for which the property was taken. 
Scotland County v. Johnson, 131 N.C. App. 765, 
509 S.E.2d 213 (1998). 

Cited in Yandle v. Mecklenburg County, 85 
N.C. App. 382, 355 S.E.2d 216 (1987). 

§ 40A-41. Institution of action and deposit. 

A public condemnor listed in G.S. 40A-3(b) or (c) shall institute a civil action 

to condemn property by filing in the superior court of any county in which the 

land is located a complaint containing a declaration of taking declaring that 
property therein is thereby taken for the use of the condemnor. 

The complaint shall contain or have attached thereto the following: 
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(1) Astatement of the authority under which and the public use for which 
the property is taken; 

(2) Adescription of the entire tract or tracts of land affected by the taking 
sufficient for the identification thereof; 

(3) A statement of the property taken and a description of the area taken 
sufficient for the identification thereof; 

(4) The names and addresses of those persons who the condemnor is 
informed and believes may be or, claim to be, owners of the property 
so far as the same can by reasonable diligence be ascertained, and if 
any such persons are infants, incompetents, inebriates or under any 
other disability, or their whereabouts or names unknown, it must be 
so stated; 

(5) A statement of the sum of money estimated by the condemnor to be 
just compensation for the taking; and | 

(6) Astatement as to whether the owner will be permitted to remove all or 
a specified portion of any timber, buildings, structures, permanent 
improvements, or fixtures situated on or affixed to the property. 

(7) Astatement as to such liens or other encumbrances as the condemnor 
is informed and believes are encumbrances upon the property and can 
by reasonable diligence be ascertained. 

(8) A prayer that there be a determination of just compensation in 
accordance with the provisions of this Article. 

The filing of the complaint shall be accompanied by the deposit to the use of the 
owner of the sum of money estimated by the condemnor to be just compensa- 
tion for the taking. Upon the filing of the complaint and the deposit of said 
sum, summons shall be issued to each owner of the property. The summons, 
together with a copy of the complaint and notice of the deposit shall be served 
upon the person named therein in the manner provided for the service of 
process under the provisions of G.S. 1A-1, Rule 4. The condemnor may amend 
the complaint and may increase the amount of its deposit with the court at any 
time while the proceeding is pending, and the owner shall have the same rights 
of withdrawal of this additional amount as set forth in G.S. 40A-44 of this 
ee (1935, c. 470, ss. 4, 5; 1947, c. 781; 1971, c. 382, s. 1; 1981, c. 919, s. 
1. 

Local Modification. — Cabarrus: 1985, c. 
194, s. 2; Union: 1983, c. 150. 

CASE NOTES 

Cited in Yandle v. Mecklenburg County, 85 
N.C. App. 382, 355 S.E.2d 216 (1987); Dare 
County Bd. of Educ. v. Sakaria, 118 N.C. App. 
609, 456 S.E.2d 842 (1995); City of Greensboro 
v. Pearce, 121 N.C. App. 582, 468 S.E.2d 416 
(1996); Dare County Bd. of Educ. v. Sakaria, 
127 N.C. App. 585, 492 S.E.2d 369 (1997); State 
v. Coastland Corp., 134 N.C. App. 269, 517 

S.E.2d 655, 1999 N.C. App. LEXIS 749 (1999), — 
cert. denied, 351 N.C. 111, 540 S.E.2d 371 
(1999); Concrete Mach. Co. v. City of Hickory, 
134 N.C. App. 91, 517 S.E.2d 155 (1999); Pied- 
mont Triad Reg’l Water Auth. v. Sumner Hills, 
Inc., 186 N.C. App. 425, 524 S.E.2d 375, 2000 
N.C. App. LEXIS 7 (2000). 

§ 40A-42. Vesting of title and right of possession; injunc- 
tion not precluded. 

(a)(1) [Standard Provision]. — When a local public condemnor is acquirin 
property by condemnation for a purpose set out in G.S. 40A-3(b)(1), (4) 
or (7), or when a city is acquiring property for a purpose set out in G.S. 
160A-311(1), (2), (3), (4), (6), or (7), or when a county is acquiring 
property for a purpose set out in G.S. 153A-274(1), (2) or (3), or when 
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a local board of education or any combination of local boards of 
education is acquiring property for any purpose set forth in G.S. 
115C-517, or when a condemnor is acquiring property by condemna- 
tion as authorized by G.S. 40A-3(c)(8), (9), (10), (12), or (13), title to the 
property and the right to immediate possession shall vest pursuant to 
this subsection. Unless an action for injunctive relief has been 
initiated, title to the property specified in the complaint, together with 
the right to immediate possession thereof, shall vest in the condemnor 
upon the filing of the complaint and the making of the deposit in 
accordance with G.S. 40A-41. 

(2) [Modified Provision for Certain Localities]. — When a local public 
condemnor is acquiring property by condemnation for a purpose set 
out in G.S. 40A-3(b1)(1), (4), (7), (10), or (11), or when a city is 
acquiring property for a purpose set out in G.S. 160A-311(1), (2), (3), 
(4), (6), or (7), or when a county is acquiring property for a purpose set 
out in G.S. 153A-274(1), (2) or (3), or when a local board of education 
or any combination of local boards of education is acquiring property 
for any purpose set forth in G.S. 115C-517, or when a condemnor is 
acquiring property by condemnation as authorized by G.S. 40A- 
3(c)(8), (9), (10), (12), or (13), title to the property and the right to 
immediate possession shall vest pursuant to this subsection. Unless 
an action for injunctive relief has been initiated, title to the property 
specified in the complaint, together with the right to immediate 
possession thereof, shall vest in the condemnor upon the filing of the 
complaint and the making of the deposit in accordance with G:S. 
40A-41. 

This subdivision applies only to Carteret and Dare Counties, the 
Towns of Atlantic Beach, Carolina Beach, Caswell Beach, Emerald 
Isle, Holden Beach, Indian Beach, Kill Devil Hills, Kitty Hawk, Kure 
Beach, Nags Head, North Topsail Beach, Oak Island, Ocean Isle 
Beach, Pine Knoll Shores, Sunset Beach, Surf City, Topsail Beach, and 
Wrightsville Beach, and the Village of Bald Head Island. 

(b) When a local public condemnor is acquiring property by condemnation 
for purposes other than for the purposes listed in subsection (a) above, title to 
the property taken and the right to possession shall vest in the condemnor 
pursuant to this subsection. Unless an action for injunctive relief has been 
initiated, title to the property specified in the complaint, together with the 
right to immediate possession thereof, shall vest in the condemnor: 

(1) Upon the filing of an answer by the owner who requests only that there 
be a determination of just compensation and who does not challenge 
the authority of the condemnor to condemn the property; or 

(2) Upon the failure of the owner to file an answer within the 120-day time 
period established by G.S. 40A-46; or 

(3) Upon the disbursement of the deposit in accordance with the provi- 
| sions of G.S. 40A-44. 
(c) Ifthe property is owned by a private condemnor, the vesting of title in the 

condemnor and the right to immediate possession of the property shall not 
become effective until the superior court has rendered final judgment (after 
any appeals) that the property is not in actual public use or is not necessary to 
the operation of the business of the owner, as set forth in G.S. 40A-5(b). 

(d) If the answer raises any issues other than the issue of compensation, the 
issues so raised shall be determined under the provisions of G.S. 40A-47. 

(e) The judge shall enter such orders in the cause as may be required to 
place the condemnor in possession. 

(f) The provisions of this section shall not preclude or otherwise affect any 
remedy of injunction available to the owner or the condemnor. (1981, c. 919, s. 
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1; 1989 (Reg. Sess., 1990), c. 871, s. 1; 1998-212, s. 9.10; 2001-36, ss. 2, 3; 
2001-239, s. 1; 2001-478, s. 2; 2003-282, s. 2.) 

Local Modification. — Cabarrus: 1991 
(Reg. Sess., 1992), c. 937, s. 2; 1993 (Reg. Sess., 
1994), c. 700, s. 1; Duplin: 1993 (Reg. Sess., 
1994), c. 608, s. 1; Franklin: 1989, c. 432, s. 1; 
Guilford: 1987, c. 669, s. 4; Person: 1983, 829; 
Wake: 1985, c. 640, s. 2; cities of Greensboro 
and High Point: 1987, c. 669, s. 4; town of Holly 
Springs: 1985 (Reg. Sess., 1986), c. 941; town of 
Troy: 2003-328, s. 1 (effective until July 1, 
2008); town of Wrightsville Beach: 1993, c. 187, 
SHA: 

Editor’s Note. — Session Law 2001-36, s. 2, 
amended subsection (a) by substituting “(4), (7), 
(10), or (11)” for “(4) or (7)” in the first sentence. 

Section 3 of the act, as amended by Session 
Laws 2001-478, s. 2, made this amendment 
applicable only to Carolina Beach, Carteret 
County, Dare County, and the Towns of Atlantic 
Beach, Emerald Isle, Holden Beach, Indian 
Beach, Kill Devil Hills, Kitty Hawk, Kure 
Beach, Nags Head, North Topsail Beach, Pine 
Knoll Shores, Surf City, Topsail Beach, and 
Wrightsville Beach. The amended subsection 
(a) was set out as new subdivision (a)(2) at the 
direction of the Revisor of Statutes. 

Effect of Amendments. — Session Laws 
2003-282, s. 2, effective June 30, 2003, rewrote 
the last paragraph in subdivision (a)(2). 

CASE NOTES 

Subsection (a) does not grant landowner 
a statutory right to bring an action for 
injunctive relief to bar condemnation pro- 
ceeding and to prevent the title and the right 
to immediate possession of the property from 
vesting in defendant when under G.S. 40A-45 
landowner has an adequate remedy of law. 
Tradewinds Campground, Ine. v. Town of Atlan- 
tic Beach, 90 N.C. App. 601, 369 S.E.2d 365, 
cert. denied, 323 N.C. 180, 373 S.E.2d 126 
(1988). 

Title of Defendants Holding Property as 
Tenants by Entirety Need Not Be Divested 
Simultaneously in Condemnation Pro- 
ceeding. — Where plaintiff acquired title to 
defendants’ interest in certain property owned 
by them as tenants by the entirety, and even 
though plaintiff argued such title on separate 
dates, this Chapter contains no requirement 
that title to condemned property be divested 
simultaneously. Town of Chapel Hill v. 
Burchette, 100 N.C. App. 157, 394 S.E.2d 698 
(1990). 

Effect of Answer Which Did Not Contest 
Plaintiff’s Power to Condemn. — Where, in 
condemnation proceeding original answer of 
defendant property owner contested only 
amount of compensation due and did not con- 
test power of plaintiff to condemn property, title 
to defendant’s interest vested in plaintiff at 
that time, and plaintiff’s filing of amended 
complaint did not void defendant’s original an- 

swer. Town of Chapel Hill v. Burchette, 100 
N.C. App. 157, 394 S.E.2d 698 (1990). 

Effect of Failure to File Action for In- 
junctive Relief. — Title to condemned prop- 
erty vested and the county had the right to take 
immediate possession when they filed the com- 
plaint and deposited the estimated just com- 
pensation, since the landowners did not file an 
action for injunctive relief before the condem- 
nation complaint was filed. Scotland County v. 
Johnson, 131 N.C. App. 765, 509 S.E.2d 213 
(1998). 
“Reasonable Diligence”. — In an inverse 

condemnation suit where plaintiff’s advertise- 
ment sign was torn down by defendant city, 
plaintiff’s allegation in the complaint that de- 
fendant city failed to exercise reasonable dili- 
gence to discover plaintiff’s interest and that 
plaintiff's sign was prominently constructed 
upon the property creates an issue of fact as to 
whether defendant city exercised reasonable 
diligence. Schloss Outdoor Adv. Co. v. City of 
Charlotte, 50 N.C. App. 150, 272 S.E.2d 920 
(1980), decided under prior law. 

Cited in UNCC Properties, Inc. v. Greene, 
111 N.C. App. 391, 432 S.E.2d 699 (1993); Dare 
County Bd. of Educ. v. Sakaria, 127 N.C. App. 
585, 492 S.E.2d 369 (1997); Piedmont Triad 
Reg’l Water Auth. v. Lamb, 150 N.C. App. 594, 
064 §.H.2d 71, 2002 N.C. App. LEXIS 584 
(2002), cert. denied, 356 N.C. 166, 568 S.E.2d 
608 (2002). 

§ 40A-43. Memorandum of action. 

The condemnor, at the time of the filing of the complaint containing the 
declaration of taking and deposit of estimated compensation, shall record a 
memorandum of action with the register of deeds in all counties in which the 
land involved is located and said memorandum shall be recorded among the 
land records of said county. Upon the amending of any complaint affecting the 

490 



§40A-44 ART. 3. CONDEMNATION BY PUBLIC CONDEMNORS §40A-45 

property taken, the condemnor shall record a supplemental memorandum of 
action. The memorandum of action shall contain: 

(1) The names of those persons who the condemnor is informed and 
believes to be or claim to be owners of the property and who are 
parties to said action; 

(2) A description of the entire tract or tracts affected by said taking 
sufficient for the identification thereof; 

(3) A statement of the property taken for public use; 
(4) The date of institution of said action, the county in which said action 

is pending, and such other reference thereto as may be necessary for 
the identification of said action. (1981, c. 919, s. 1.) 

CASE NOTES 

Cited in Piedmont Triad Reg’] Water Auth. v. 
Sumner Hills, Inc., 1836 N.C. App. 425, 524 
S.E.2d 375, 2000 N.C. App. LEXIS 7 (2000). 

§ 40A-44. Disbursement of deposit. 

Where there is no dispute as to title the person named in the complaint may 
apply to the court for disbursement of the money deposited in the court, or any 
part thereof, as full compensation, or as a credit against just compensation 
without prejudice to further proceedings in the cause to determine just 
compensation. Upon such application, the judge shall order that the money 
deposited be paid forthwith to the person entitled thereto in accordance with 
the application. Subject to the provisions of G.S. 40A-68 the judge shall have 
power to make such orders with respect to encumbrances, liens, rents, taxes, 
assessments, insurance and other charges, if any, as shall be just and 
equitable. 
No notice to the condemnor of the hearing upon the application for disburse- 

ment of deposit shall be necessary. (1981, c. 919, s. 1.) 

§ 40A-45. Answer, reply and plat. 

(a) Any person whose property has been taken by the condemnor by the 
filing of a complaint containing a declaration of taking, may within the time set 
forth in G.S. 40A-46 file an answer to the complaint. No answer shall be filed 
to the declaration of taking and notice of deposit. Said answer shall contain the 
following: 

(1) Such admissions or denials of the allegations of the complaint as are 
appropriate; 

(2) The names and addresses of the persons filing said answer, together 
with a statement as to their interest in the property taken; 

(3) euce affirmative defenses or matters as are pertinent to the action; 
an 

(4) A request that there be a determination of just compensation. 
(b) A copy of the answer shall be served on the condemnor provided that 

failure to serve the answer shall not deprive the answer of its validity. The 
affirmative allegations of said answer shall be deemed denied. The condemnor 
may, however, file a reply within 30 days from receipt of a copy of this answer. 

(c) The condemnor, within 90 days from the receipt of the answer shall file 
in the cause a plat of the property taken and such additional area as may be 
necessary to properly determine the compensation, and a copy thereof shall be 
mailed to the parties or their attorney; provided, however, the condemnor shall 
not be required to file a map or plat in less than six months from the date of the 
filing of the complaint. (1981, c. 919, s. 1.) 
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CASE NOTES 

Section 40A-42(a) does not grant land- 
owner a statutory right to bring an action 
for injunctive relief to bar condemnation 
proceeding and to prevent the title and the 
right to immediate possession of the property 
from vesting in defendant when under this 
section landowner has an adequate remedy of 
law. Tradewinds Campground, Inc. v. Town of 
Atlantic Beach, 90 N.C. App. 601, 369 S.E.2d 
365, cert. denied, 323 N.C. 180, 373 S.E.2d 126 
(1988). 

Property Owners Not Entitled to Injunc- 
tive Relief. — As subdivision (a)(3) of this 
section gave owners an opportunity to raise in 
court the issue of pending voluntary annex- 
ation proceeding, they had an adequate remedy 
at law and were not entitled to injunctive relief 
granted by the trial court, enjoining county 
from proceeding with condemnation proceed- 
ing. Yandle v. Mecklenburg County, 85 N.C. 
App. 382, 355 S.E.2d 216, cert. denied, 320 N.C. 
798, 361 S.E.2d 91 (1987). 

§ 40A-46. Time for filing answer; failure to answer. 

Any person named in and served with a complaint containing a declaration 
of taking shall have 120 days from the date of service thereof to file answer. 
Failure to answer within said time shall constitute an admission that the 
amount deposited is just compensation and shall be a waiver of any further 
proceeding to determine just compensation; in such event the judge shall enter 
final judgment in the amount deposited and order disbursement of the money 
deposited to the owner. Provided, however, at any time prior to the entry of the 
final judgment the judge may, for good cause shown and after notice to the 
condemnor extend the time for filing answer for 30 days. (1981, c. 919, s. 1.) 

CASE NOTES 

Applied in Town of Chapel Hill v. Burchette, 
100 N.C. App. 157, 394 S.E.2d 698 (1990). 
Cited in Dare County Bd. of Educ. v. 

Sakaria, 127 N.C. App. 585, 492 S.E.2d 369 
(1997). 

§ 40A-47. Determination of issues other than damages. 

The judge, upon motion and 10 days’ notice by either the condemnor or the 
owner, shall, either in or out of session, hear and determine any and all issues 
raised by the pleadings other than the issue of compensation, including, but 
not limited to, the condemnor’s authority to take, questions of necessary and 
proper parties, title to the land, interest taken, and area taken. (1981, c. 919, 
Sey 

CASE NOTES 

A municipality is solely liable for the 
damages that inevitably or necessarily 
flow from the construction of an improvement 
in keeping with the design of the condemnor, 
and contract provisions which require that 
work be accomplished upon public property or 
upon private property for which the city holds 
an easement do not alter the city’s liability for 
such damages. City of Winston-Salem _v. 
Ferrell, 79 N.C. App. 103, 338 S.E.2d 794 
(1986). 
Damages to land outside city’s ease- 

ments which inevitably or necessarily flow 
from the construction of the outfall result in an 
appropriation of land for public use. Such dam- 
ages are embraced within the just compensa- 

tion to which defendant landowners are enti- 
tled. City of Winston-Salem v. Ferrell, 79 N.C. 
App. 103, 338 S.E.2d 794 (1986). 
Review of Condemnation Decision. — 

This section authorized the trial court to con- 
duct a de novo review of the condemnation 
decision of a city redevelopment commission. 
Redevelopment Comm’n v. Agapion, 129 N.C. 
App. 346, 499 S.E.2d 474 (1998). 

Denial of Jury Trial on Issue of Owner- 
ship Upheld. — In special proceedings for 
condemnation of land for an airport, trial judge 
did not err in denying motion for a jury trial on 
the issue of ownership of the property, as the 
issue of ownership was not triable by a jury of 
right, and moreover, appellant did not demand 
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a trial by jury in writing within the prescribed 
time. Raleigh-Durham Airport Auth. ev. 
Howard, 88 N.C. App. 207, 363 S.E.2d 184 
(1987), cert. denied, 322 N.C. 113, 367 S.E.2d 
916 (1988). 
Applied in Scotland County v. Johnson, 131 

N.C. App. 765, 509 S.E.2d 213 (1998); Concrete 
Mach. Co. v. City of Hickory, 134 N.C. App. 91, 

ART. 3. CONDEMNATION BY PUBLIC CONDEMNORS S40A-48 

Water Auth. v. Unger, 154 N.C. App. 589, 572 
S.E.2d 832, 2002 N.C. App. LEXIS 1529 (2002). 

Cited in City of Winston-Salem v. Ferrell, 79 
N.C. App. 103, 338 S.E.2d 794 (1986); Smith v. 
City of Charlotte, 79 N.C. App. 517, 339 S.E.2d 
844 (1986); Piedmont Triad Reg’! Water Auth. v. 
Sumner Hills, Inc., 186 N.C. App. 425, 524 
S.E.2d 375, 2000 N.C. App. LEXIS 7 (2000). 

517 S.E.2d 155 (1999); Piedmont Triad Reg’l 

§ 40A-48. Appointment of commissioners. 

(a) Arequest to the clerk for the appointment of commissioners to determine 
compensation for the taking may be made in the answer of the owner, or may 
be made by motion of either the owner or the condemnor within 60 days after 
the filing of the answer. After the determination of other issues as provided by 
G.S. 40A-47, the clerk shall appoint three competent, disinterested persons 
residing in the county to serve as commissioners. The commissioners shall be 
sworn and shall go upon the land to appraise the compensation for the property 
taken and report their findings to the court within a time certain. Each 
commissioner shall be a person who has no right, title, or interest in or to the 
property being condemned, is not related within the third degree to the owner 
or to the spouse of the owner, is not an officer, employee, or agent of the 
condemnor, and is disinterested in the rights of the parties in every way. 

(b) The commissioners shall have the power to inspect the property, hold 
hearings, Swear witnesses, and take evidence as they may, in their discretion, 
deem necessary, and shall file with the court a report of their determination of 
the damages sustained. 

(c) The report of commissioners shall be in writing and in a form substan- 
tially as follows: 

TO THE SUPERIOR COURT OF 

We, Bid eee ee eenenee 
assess the compensation to be awarded to 
interest in certain land lying in County, North Carolina, which 
has been taken by the (condemnor), for public purposes, do 
hereby certify that we convened, and, having first been duly sworn, visited the 
premises, and took such evidence as was presented to us, and after taking into 
full consideration the quality and quantity of the land and all other facts which 
reasonably affect its fair market value at the time of the taking, we have 
determined the fair market value of the property taken to be the sum of 
$s arnd the compensation for the damage to the remainder of the 
land of the owner by reason of the taking to be the sum of $___————_— (iff 
applicable). GIVEN under our hands, this the _______— day of ____, 

. (SEAL) 
(SEAL) 

nen ViraWnE CS RAT) 
(d) A copy of the report shall at the time of filing be mailed certified or 

registered mail by the clerk to each of the parties or to their counsel of record. 
Within 30 days after the mailing of the report, either the condemnor or the 
owner, may except thereto and demand a trial de novo by a jury as to the issue 
of compensation. Upon the receipt of such demand the action shall be placed on 
the civil issue docket of the superior court for trial de novo by a jury as to the 
issue of compensation, provided, that upon agreement of both parties trial by 
jury may be waived and the issue determined by the judge. The report of 
commissioners shall not be competent as evidence upon the trial of the issue of 

COUNTY 

Commissioners appointed by the Court to 
, the owner of property 
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compensation in the superior court, nor shall evidence of the deposit by the 
condemnor into the court be competent upon the trial of the issue of compen- 
sation. If no exception to the report of commissioners is filed within the time 
prescribed, final judgment shall be entered by the judge upon a determination 
and finding by him that the report of commissioners plus interest computed in 
accordance with G.S. 40A-53 of this Chapter, awards to the property owners 
just compensation. In the event that the judge is of the opinion and, in his 
discretion, determines that the award does not provide just compensation, he 
shall set aside the award and order the case placed on the civil issue docket for 
determination of the issue of compensation by a jury. (1981, c. 919, s. 1; 1999, 
c. 456, s. 59.) 

CASE NOTES 

Cited in Smith v. City of Charlotte, 79 N.C. 
App. 517, 339 S.E.2d 844 (1986). 

§ 40A-49. No request for commissioners. 

After the determination of other issues as provided by G.S. 40A-47, if no 
request has been made for the appointment of commissioners within the time 
permitted by G.S. 40A-48(a), the cause shall be transferred to the civil issue 
docket for trial as to the issue of just compensation. (1981, c. 919, s. 1.) 

§ 40A-50. Parties, orders; continuances. 

The judge shall appoint an attorney to appear for and protect the rights of 
any party or parties in interest who are unknown, or whose residence is 
unknown and who has not appeared in the proceeding by an attorney or agent. 
The State Treasurer as custodian of the Escheat Fund shall be notified of the 
appointment of such an attorney. The judge shall appoint guardians ad litem 
for such parties as are infants, incompetents, or other parties who may be 
under a disability, and without general guardian, and the judge shall have the 
authority to make such additional parties as are necessary to the complete 
determination of the proceeding. 
Upon his own motion, or upon motion of any of the parties the judge may, in 

his discretion, continue the cause until the project is completed or until such 
earlier time as, in the opinion of the judge, the effect of condemnation upon 
said property may be determined. The motion may be heard at a hearing 
pursuant to G.S. 40A-47 or upon the coming on of the cause for trial, and shall 
be granted upon a proper showing that the effect of condemnation upon the. 
subject property cannot presently be determined. (1981, c. 919, s. 1.) 

§ 40A-51. Remedy where no declaration of taking filed; 
recording memorandum of action. 

(a) If property has been taken by an act or omission of a condemnor listed in 
G.S. 40A-3(b) or (c) and no complaint containing a declaration of taking has 
been filed the owner of the property, may initiate an action to seek compensa- 
tion for the taking. The action may be initiated within 24 months of the date 
of the taking of the affected property or the completion of the project involving 
the taking, whichever shall occur later. The complaint shall be filed in the 
superior court and shall contain the following: the names and places of 
residence of all persons who are, or claim to be, owners of the property, so far 
as the same can by reasonable diligence be ascertained; if any persons are 
under a legal disability, it must be so stated; a statement as to any encum- 
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brances on the property; the particular facts which constitute the taking 
together with the dates that they allegedly occurred, and; a description of the 
property taken. Upon the filing of said complaint summons shall issue and 
together with a copy of the complaint be served on the condemnor. The 
allegations of said complaint shall be deemed denied; however, the condemnor 
within 60 days of service summons and complaint may file answer thereto. If 
the taking is admitted by the condemnor, it shall, at the time of filing the 
answer, deposit with the court the estimated amount of compensation for the 
taking. Notice of the deposit shall be given to the owner. The owner may apply 
for disbursement of the deposit and disbursement shall be made in accordance 
with the applicable provisions of G.S. 40A-44. If a taking is admitted, the 
condemnor shall, within 90 days of the filing of the answer to the complaint, 
file a map or plat of the property taken. The procedure hereinbefore set out in 
this Article and in Article 4 shall be followed for the purpose of determining all 
matters raised by the pleadings and the determination of just compensation. 

(b) The owner at the time of filing of the complaint shall record a memo- 
randum of action with the register of deeds in all counties in which the 
property involved is located. The memorandum is to be recorded among the 
land records of the county. The memorandum of action shall contain: 

(1) The names of those persons who the owner is informed and believes to 
be or claim to be owners of the property; 

(2) Adescription of the entire tract or tracts affected by the alleged taking 
sufficient for the identification thereof; 

(3) A statement of the property allegedly taken; and 
(4) The date on which owner alleges the taking occurred, the date on 

which said action was instituted, the county in which it was insti- 
tuted, and such other reference thereto as may be necessary for the 
identification of said action. 

(c) Nothing in this section shall in any manner affect an owner’s common- 
law right to bring an action in tort for damage to his property. (1981, c. 919, s. 
1.) 

Legal Periodicals. — For a comment on the 
acquisition, abandonment, and preservation of 

rail corridors in North Carolina, see 75 N.C.L. 
Rev. 1989 (1997). 

CASE NOTES 

An inverse condemnation remedy is 
now provided in this jurisdiction by this sec- 
tion. City of Winston-Salem v. Ferrell, 79 N.C. 

_ App. 103, 338 S.E.2d 794 (1986). 
Inverse condemnation is simply a device 

to force a governmental body to exercise 
its power of condemnation, even though it 
may have no desire to do so. It allows a property 
owner to obtain compensation for a taking in 
fact, even though no formal exercise of the 
taking power has occurred. Smith v. City of 
Charlotte, 79 N.C. App. 517, 339 S.E.2d 844 
(1986). 
What Constitutes a “Project” Under this 

Section. — Although defendant designated the 
entire widening of the road as a “project,” where 
there was evidence that individual sections 
were also referred to as “projects,” because the 
road was widened in sections by different con- 
tractors, and there were beginning and ending 
points to the widening of each section, these 

individual sections met the definition of 
“projects” for purposes of subsection (a). 
McAdoo v. City of Greensboro, 91 N.C. App. 
570, 372 S.E.2d 742 (1988). 
Where plaintiffs sued for inverse condemna- 

tion by city whose road widening project was 
composed of many separate projects performed 
by more than one contractor, the plaintiffs had 
24 months from the completion of the individ- 
ual section of road encroaching upon their prop- 
erty which for purposes of subsection (a) was 
the “project” involving the taking. McAdoo v. 
City of Greensboro, 91 N.C. App. 570, 372 
S.E.2d 742 (1988). 
Applicability of Subsection (c). — Al- 

though subsection (c) provides that “nothing in 
this action shall in any manner affect an own- 
er’s common-law right to bring an action in tort 
for damage to his property,” it was not relevant 
in an inverse condemnation case, since an 
owner has no common-law right to bring a 
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trespass action against a city. McAdoo v. City of 
Greensboro, 91 N.C. App. 570, 372 S.E.2d 742 

(1988). 
Defendants’ assertion of a counterclaim 

in condemnation action by city, alleging 
that property not included therein had been 
taken, properly placed the inverse condemna- 
tion issue before the court. City of Winston- 
Salem v. Ferrell, 79 N.C. App. 103, 338 S.E.2d 
794 (1986). 
Remedy for Municipal Airport Over- 

flight. — Private landowners no longer have 
any private common-law actions for damages in 
trespass or nuisance in municipal airport over- 
flight cases; their sole remedy is inverse con- 
demnation. Smith v. City of Charlotte, 79 N.C. 
App. 517, 339 S.E.2d 844 (1986). 

This section provided the sole procedure by 
which plaintiffs could bring an inverse condem- 
nation action involving a taking occurring as a 
result of the construction and operation of an 
airport runway. Smith v. City of Charlotte, 79 
N.C. App. 517, 339 S.E.2d 844 (1986). 
No simple test exists for determining 

when a taking occurs by aircraft over- 
flights; rather, a particularized judgment of 
the facts of the individual case is necessary. 
Thus the date requirement of this section does 
not impose any stringent standard of specific- 
ity. Smith v. City of Charlotte, 79 N.C. App. 517, 
339 S.E.2d 844 (1986). 

Plaintiffs’ allegation of a very general 
taking by aircraft overflights “within the 
past two years” failed to allege with reason- 
able specificity when the alleged appropriation 
or taking occurred; however, rather than dis- 
missing the complaint altogether, the court 
should have required plaintiffs to come forward 
in accordance with defendant’s motion for a 
more definite statement and plead the facts 
which they possessed, so that the court could 
then rule on their timeliness and sufficiency. 
Smith v. City of Charlotte, 79 N.C. App. 517, 
339 S.E.2d 844 (1986). 
The statutory time begins to run on com- 

pletion of the project or the taking, which- 
ever is later. Smith v. City of Charlotte, 79 N.C. 
App. 517, 339 S.E.2d 844 (1986). 

The individual section of widened roadway, 
which constituted the taking by inverse con- 
demnation of plaintiff’s property, was not com- 
pleted until the maintenance period was com- 
pleted; the statutory period runs from the 
completion of the “project,” which does not 
necessarily mean it runs from the completion of 
construction. McAdoo v. City of Greensboro, 91 
N.C. App. 570, 372 S.E.2d 742 (1988). 
Cause of Action Time Barred. — Billboard 

owner’s cause of action based on an alleged 
regulatory taking accomplished by enactment 
of zoning ordinance arose on April 15, 1985, the 
date the zoning ordinance at issue was enacted 
and not April 15, 1992, the end of the amorti- 
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zation period when the signs were required to 
be removed; plaintiff who did not file suit until 
May 11, 1992, over seven years after the enact- 

ment of the zoning ordinance at issue, was 
barred. Naegele Outdoor Adv., Inc. v. City of 
Winston-Salem, 340 N.C. 349, 457 S.E.2d 874 

(1995). 
Limitation Period for Taking Occurring 

Prior to Enactment of Chapter. — Where 
plaintiffs’ action involving a taking incident to 
construction of an airport runway accrued in 
June 1979, and over two years later, in July 
1981, new Chapter 40A was enacted, the period 
between such enactment and the cutoff date 
under the new limitation, five months and - 
three weeks (July 10, 1981 to January 1, 1982) 
was not itself so unreasonably short as to deny 
plaintiffs due process of law, particularly in 
light of the fact that plaintiffs lived in an area 
where large numbers of inverse condemnation 
actions were filed within the statutory period. 
Smith v. City of Charlotte, 79 N.C. App. 517, 
339 S.E.2d 844 (1986). , 
A municipality is solely liable for the 

damages that inevitably or necessarily 
flow from the construction of an improvement 
in keeping with the design of the condemnor, 
and contract provisions which require that 
work be accomplished upon public property or 
upon private property for which the city holds 
an easement do not alter the city’s liability for 
such damages. City of Winston-Salem v. 
Ferrell, 79 N.C. App. 103, 338 S.E.2d 794 
(1986). 
Damages to land outside city’s ease- 

ments which inevitably or necessarily flow 
from the construction of the outfall result in an 
appropriation of land for public use. Such dam- 
ages are embraced within the just compensa- 
tion to which defendant landowners are enti- 
tled. City of Winston-Salem v. Ferrell, 79 N.C. 
App. 108, 338 S.E.2d 794 (1986). 
Migration of Cases from City Landfill. — 

Because this section, the inverse condemnation 
provision, provides a landowner’s only remedy 
for alleged damage in the nature of a “taking,” . 
the court granted summary judgment as to 
multi-family apartment complex developer’s 
state, common-law claims for nuisance, tres- 
pass, and negligence based on migration of 
methane gases from city landfill. Ashley Park 
Charlotte Assocs. v. City of Charlotte, 827 F. 
Supp. 1223 (W.D.N.C. 1993). 

Strict Liability Action Was Not Pre- 
cluded. — Developer’s strict liability claim 
based on migration of methane gases from city 
landfill based on the North Carolina Oil Pollu- 
tion and Hazardous Substances Control Act of 
1978 was not preempted by this section. Ashley 
Park Charlotte Assocs. v. City of Charlotte, 827 
F. Supp. 1223 (W.D.N.C. 1993). 
Assessment of Costs. — Where although 

city filed a Declaration of Taking, it did not 

496 



§40A-52 

include property held to have been inversely 
condemned, the court’s assessment of costs un- 
der G.S. 40A-8 was proper. City of Winston- 
Salem v. Ferrell, 79 N.C. App. 103, 338 S.E.2d 
794 (1986). 
Negligence Claim Based on Inadequate 

Storm Drainage Pipe. — Inverse condemna- 
tion statute, G.S. 40A-51, did not apply to 
preempt property owner’s negligence claim for 
damage to her property allegedly caused by the 
municipality's failure to adequately maintain a 
storm drainage pipe running under her prop- 
erty, as G.S. 40A-51(c) specifically stated that 
nothing under the statutory section would af- 
fect a property owner’s common-law right to 
bring an action in tort for damage to property. 
Howell v. City of Lumberton, 144 N.C. App. 695, 

ART. 3. CONDEMNATION BY PUBLIC CONDEMNORS §40A-54 

548 S.E.2d 835, 2001 N.C. App. LEXIS 570 
(2001). 
Applied in City of Raleigh v. Hollingsworth, 

96 N.C. App. 260, 385 S.E.2d 513 (1989). 

Cited in Guilford County Dep’t of Emergency 
Servs. v. Seaboard Chem. Corp., 114 N.C. App. 
1, 441 S.E.2d 177, cert. denied, 336 N.C. 604, 
447 S.E.2d 390 (1994); Yates v. Jamison, 782 
F.2d 1182 (4th Cir. 1986); VEPCO v. Tillett, 80 
N.C. App. 3838, 343 S.E.2d 188 (1986); Batch v. 
Town of Chapel Hill, 92 N.C. App. 601, 376 
S.E.2d 22 (1989); Finch v. City of Durham, 325 
N.C. 352, 384 S.E.2d 8 (1989); Naegele Outdoor 
Adv., Inc. v. City of Durham, 803 F. Supp. 1068 
(M.D.N.C. 1992); Robertson v. City of High 
Point, 129 N.C. App. 88, 497 S.E.2d 300 (1998). 

§ 40A-52. Measure of compensation. 

The commissioners, jury or judge shall determine the issue of compensation 
% accordance with the provisions of Article 4 of this Chapter. (1981, c. 919, s. 
Ae 

§ 40A-53. Interest as a part of just compensation. 

To the amount awarded as compensation by the commissioners or a jury or 
judge, the judge shall add interest at the rate of six percent (6%) per annum on 
said amount from the date of taking to the date of judgment. Interest shall not 
be allowed from the date of deposit on so much thereof as shall have been paid 
into court as provided in this Article. (1981, c. 919, s. 1.) 

CASE NOTES 

Date of Taking Defined. — Date of taking 
is interpreted to mean the date that the con- 
demnor obtains the right of possession of the 
property involved. Dare County Bd. of Educ. v. 
Sakaria, 127 N.C. App. 585, 492 S.E.2d 369 
(1997). 
Date of Taking Term of Art. — The term 

“date of taking” had acquired legal significance 
as a term or art for purposes of computation of 
interest at the time Chapter 40A was enacted 
and there is no apparent legislative intent to 

- deviate from this accepted common law mean- 

§ 40A-54. Final judgments. 

ing. Dare County Bd. of Educ. v. Sakaria, 127 
N.C. App. 585, 492 S.E.2d 369 (1997). 

Trial court erred in awarding 14% inter- 
est from the time of entry of judgment until its 
satisfaction, even though G.S. 24-5(b) might be 
construed as allowing interest at the legal rate 
until judgment is satisfied, because this section 
specifically provides for interest in eminent 
domain actions during this period at the rate of 
6% per annum. Concrete Mach. Co. v. City of 
Hickory, 1384 N.C. App. 91, 517 S.E.2d 155 

(1999). 

Final judgments entered in actions instituted under the provisions of this 
Article shall contain a description of the land affected, together with a 
description of the property acquired by the condemnor and a copy of said 
judgment shall be certified to the register of deeds in each county in which the 
land or any part thereof lies and be recorded among the land records of said 
county. (1981, c. 919, s. 1.) 
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CASE NOTES 

Recording the Judgment. — In case in- 
volving the public taking of land outside ease- 
ment for sewer lines, court ordered compliance 

with recordation requirements of this section. 
Concrete Mach. Co. v. City of Hickory, 134 N.C. 
App. 91, 517 S.E.2d 155 (1999). 

§ 40A-55. Payment of compensation. 

If there are adverse and conflicting claimants to the deposit made into the 
court by the condemnor or the additional amount determined as just compen- 
sation, on which the judgment is entered in said action, the judge may direct 
the full amount determined to be paid into said court by the condemnor and 
may retain said cause for determination of who is entitled to said moneys. The 
judge may by further order in the cause direct to whom the same shall be paid 
and may in its discretion order a reference to ascertain the facts on which such 
determination and order are to be made. (1981, c. 919, s. 1.) 

CASE NOTES 

Denial of Jury Trial on Issue of Owner- 
ship Upheld. — In special proceedings for 
condemnation of land for an airport, trial judge 
did not err in denying motion for a jury trial on 
the issue of ownership of the property, as the 
issue of ownership was not triable by a jury of 
right, and moreover, appellant did not demand 

a trial by jury in writing within the prescribed 
time. Raleigh-Durham Airport Auth. v. 
Howard, 88 N.C. App. 207, 363 S.E.2d 184 
(1987), cert. denied, 322 N.C. 113, 367 S.E.2d 
916 (1988). 

Cited in In re Lee, 85 N.C. App. 302, 354 
S.E.2d 759 (1987). 

§ 40A-56. Refund of deposit. 

In the event the amount of the final judgment is less than the amount 
deposited by the condemnor pursuant to the provisions of this Article, the 
condemnor shall be entitled to recover the excess of the amount of the deposit 
over the amount of the final judgment and court costs incident thereto. In the 
event there are not sufficient funds on deposit to cover said excess, the 
condemnor shall be entitled to a judgment for said sum against the person or 
persons having received said deposit. (1981, c. 919, s. 1.) 

§8§ 40A-57 through 40A-61: Reserved for future codification purposes. 

ARTICLE 4. 

Just Compensation. 

§ 40A-62. Application. 

The principles set down in this Article shall govern the determination of 
compensation to be awarded to the owner by the condemnor for the taking of 
his property. (1981, c. 919, s. 1.) 

Legal Periodicals. — For acomment onthe rail corridors in North Carolina, see 75 N.C.L. 
acquisition, abandonment, and preservation of Rev. 1989 (1997). 
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CASE NOTES 

Editor’s Note. — Many of the cases below 
were decided under similar former provisions. 
Right of Eminent Domain Subject to 

Provision for Reasonable Compensation. 
— The right to exercise the power of eminent 
domain is always subject to the principle that 
there must be definite and adequate provision 
made for reasonable compensation to the owner 
of the property proposed to be taken. Town of 
Mount Olive v. Cowan, 235 N.C. 259, 69 S.E.2d 
525 (1952). 

The qualification of the right of eminent 
domain, that compensation should be made for 
private property taken for public use, is 
founded on justice and a due regard for basic 
property rights, and is applied in North Caro- 
lina. Bennett v. Winston-Salem Southbound 
R.R., 170 N.C. 389, 87 S.E. 133 (1915). See also, 
Johnston v. Rankin, 70 N.C. 550 (1874); 
Phillips v. Postal Tel. Cable Co., 130 N.C. 513, 
41 S.E. 1022, rev’d on other grounds on rehear- 
ing, 131 N.C. 225, 42 S.E. 587 (1902). 
Duty of Condemnor to Pay Just Com- 

pensation. — When the right of condemnation 
is exercised, a duty is imposed on the condem- 
nor to pay just compensation for the property 
taken. VEPCO v. King, 259 N.C. 219, 130 
S.E.2d 318 (1963). 
Right of Owner to Full and Ample Com- 

pensation. — A citizen must surrender his 
private property in obedience to the necessities 
of a growing and progressive state, but in doing 
so he is entitled to be paid full, fair and ample 
compensation, to be reduced only by such ben- 

§ 40A-63. In general. 

efits as are special and peculiar to his land. He 
has the right to have and enjoy the general 
benefits which are common to him and to his 
neighbors, without being required to pay there- 
for merely because it so happens that the use of 
his land is necessary for the needs of the public. 
Stamey v. Burnsville, 189 N.C. 39, 126 S.E. 103 
(1925). 
Noncompensable Business Losses of 

Lessee. — Where an entire leasehold estate is 
taken in the exercise of the power of eminent 
domain, the lessee is not entitled to recover 
compensation for the incidental loss attribut- 
able to the costs of removing his stock of mer- 
chandise, fixtures and other personal property, 
the interruption or loss of business, or the loss 
of customers or good will, incident to the neces- 
sity of moving to a new location, since such 
losses are not property and_ are 
noncompensable. Williams v. State Hwy. 
Comm’n, 252 N.C. 141, 113 S.E.2d 263 (1960); 
Zourzoukis v. State Hwy. Comm’n, 252 N.C. 
149, 113 S.E.2d 269 (1960). 
Real Property Valuations for Ad Valo- 

rem Purposes Admissible. — Evidence of 
real property valuations made by the county for 
ad valorem tax purposes are admissible against 
the county, in an eminent domain proceeding, 
as an admission of a party opponent. Craven 
County v. Hall, 87 N.C. App. 256, 360 S.E.2d 
479 (1987), cert. denied, 321 N.C. 471, 364 
S.E.2d 919 (1988). 

Cited in Smith v. City of Charlotte, 79 N.C. 
App. 517, 339 S.E.2d 844 (1986). 

The determination of the amount of compensation shall reflect the value of 
the property immediately prior to the filing of the petition under G.S. 40A-20 
or the complaint under G.S. 40A-41 and except as provided in the following 
sections shall not reflect an increase or decrease due to the condemnation. The 
day of the filing of a petition or complaint shall be the date of valuation of the 
interest taken. (1981, c. 919, s. 1.) 

Legal Periodicals. — For survey of 1982 
law on property, see 61 N.C.L. Rev. 1171 (1983). 

CASE NOTES 

Editor’s Note. — Many of the cases below 
were decided under similar former provisions. 

Measure of Damages. — The measure of 
damages or just compensation to be paid to the 
landowner is the difference in the fair market 
value of the land immediately before the taking 
and the fair market value immediately after 
the taking of the easement. Duke Power Co. v. 
Ribet, 25 N.C. App. 87, 212 S.E.2d 182 (1975). 

Valuation of Land as of Date of Taking. 
— For the purpose of determining the sum to be 
paid as compensation for land taken under the 
right of eminent domain, the value of the land 
taken should be ascertained as of the date of 
the taking, which is when the proceeding is 
begun. City of Kings Mountain v. Goforth, 283 
N.C. 316, 196 S.E.2d 231 (1973). 

In determining the fair market value of prop- 
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erty taken in condemnation, it is generally 
regarded as competent to show the value of the 
property within a reasonable time before and/or 
after the taking as bearing upon its value at the 
time of the appropriation. Craven County v. 
Hall, 87 N.C. App. 256, 360 S.E.2d 479 (1987), 
cert. denied, 321 N.C. 471, 364 S.E.2d 919 

(1988). 
Price of Reconveyed Property. — Section 

136-19, when read consistently with this sec- 
tion and G.S. 40A-65, as well as with the Fifth 
Amendment to the U.S. Const., dictates that 
the State not profit from overreaching seizures 
by eminent domain; therefore, Department of 
Transportation (DOT) was required to reconvey 
property acquired by eminent domain but un- 
used by the DOT to the assigns of the original 
owner at the original purchase price, plus in- 
terest at the legal rate compounded annually. 
Ferrell v. DOT, 104 N.C. App. 42, 407 S.E.2d 
601 (1991), aff’d, 334 N.C. 650, 4385 S.E.2d 309 
(1993). 
Corporation damaging adjacent prop- 

erty while constructing a railroad is liable 
in damages just as a private individual would 
be. Staton v. Norfolk & C.R.R., 111 N.C. 278, 16 
S.E. 181 (1892). 
Right to Cut Trees Cannot Be Taken 

CH. 40A. EMINENT DOMAIN §40A-64 

without Compensation. — Where the right 
to cut trees was not acquired when right-of-way 
was condemned, and was not paid for in the 
first proceeding, the right could not in a subse- 
quent proceeding be taken without compensa- 
tion. Weyerhaeuser Co. v. Carolina Power & 
Light Co., 257 N.C. 717, 127 S.E.2d 539 (1962). 
Compensation for the right to cut trees 

should be made in a lump sum under the 
established rule for measuring damages in con- 
demnation proceedings. Weyerhaeuser Co. v. 
Carolina Power & Light Co., 257 N.C. 717, 127 
S.E.2d 539 (1962). 
Owner Held Entitled to Com- pensatory 

Damages. — Landowner was entitled to com- 
pensatory damages for the cutting of crossties 
on land not included in the right-of-way, and 
the negligent filling of ditches instead of build- 
ing bridges over them in constructing the roads 
necessary to remove the timber, and for break- 
ing down fences. Waters v. Greenleaf-Johnson 
Lumber Co., 115 N.C. 648, 20 S.E. 718 (1894). 

Cited in Greensboro-High Point Airport 
Auth. v. Irvin, 306 N.C. 263, 293 S.E.2d 149 
(1982); Ferrell v. DOT, 334 N.C. 650, 435 S.E.2d 
309 (1993); Dare County Bd. of Educ. vy. 
Sakaria, 127 N.C. App. 585, 492 S.E.2d 369 
(1997 

§ 40A-64. Compensation for taking. 

(a) Except as provided in subsection (b), the measure of compensation for a 
taking of property is its fair market value. 

(b) If there is a taking of less than the entire tract, the measure of 
compensation is the greater of either (i) the amount by which the fair market 
value of the entire tract immediately before the taking exceeds the fair market 
value of the remainder immediately after the taking; or (ii) the fair market 
value of the property taken. 

(c) If the owner is to be allowed to remove any timber, building or other 
permanent improvement, or fixtures from the property, the value thereof shall 
not be included in the compensation award, but the cost of removal shall be 
PSLGTae as an element to be compensated. (1981, c. 919, s. 1; 2001-487, s. 
Le, 

CASE NOTES 

Editor’s Note. — Many of the cases below 
were decided under similar former provisions. 
Landowner’s Son Competent to Give 

Opinion of Land Value. — The son of a 
landowner who had exhibited a great deal of 
familiarity with the property, as well as neigh- 
boring properties, and was familiar with the 
value of these properties was competent to give 
an opinion as to the land value. Craven County 
v. Hall, 87 N.C. App. 256, 360 S.E.2d 479 
(1987), cert. denied, 321 N.C. 471, 364 S.E.2d 
919 (1988): 
The sales prices of voluntary sales of 

property similar in nature, location, and con- 

dition to the land being condemned is admissi- 
ble as evidence of the value of that land if the 
other sales are not too remote in time. Whether 
the properties are sufficiently similar to admit 
such evidence is a question to be determined by 
the trial judge in his sound discretion, usually 
after a hearing on the issue conducted out of 
the presence of the jury. City of Winston-Salem 
v. Cooper, 315 N.C. 702, 340 S.E.2d 366 (1986). 
Evidence of Comparable Sales of Farm- 

land. — Where farmland is condemned as an 
easement, it is not error to exclude evidence of 
comparable sales nearby if there is a large 
difference in the size of the tracts, despite little 
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difference in zoning and water availability. 
Duke Power Co. v. Smith, 54 N.C. App. 214, 282 
S.E.2d 564 (1981). 
Evidence Sufficient for Jury Question. 

— Where defendant landowner’s evidence con- 
sisted of the before and after values of the tract 
that sewer line easement affected, there was 
sufficient evidence to go to the jury. Guilford 
County v. Kane, 114 N.C. App. 243, 441 S.E.2d 
556 (1994). 
Instruction as to Sentimental Value. — 

In an action in eminent domain, the judge 
properly advised the jury foreman the senti- 
mental value should not be considered in deter- 
mining the value of just compensation. Caro- 
lina Power & Light Co. v. Merritt, 50 N.C. App. 
269, 273 S.E.2d 727, cert. denied, 302 N.C. 220, 
276 S.E.2d 914 (1981), decided under former 
Chapter 40. 
Agreement to Furnish Fire Protection 

as Compensation. — A municipality has the 
authority to compensate landowners for a wa- 
ter and sewer line easement across a tract of 
land located outside the municipal limits by an 
agreement to furnish fire protection for any 
buildings located on such tract, and such agree- 
ment does not constitute a waiver of the munic- 
ipality’s governmental immunity with respect 
to torts committed in the maintenance or oper- 
ation of its fire department. Valevais v. City of 
New Bern, 10 N.C. App. 215, 178 S.E.2d 109 
(1970). 
When a town sought to have property 

valued free of any claims which it could 
assert, the town could not, after the value had 
been fixed, claim any part of the award. Town of 
Hertford v. Harris, 263 N.C. 776, 140 S.E.2d 
420 (1965). 
Measure of compensation to one who 

loses right to remove sand and gravel from 
the property of another, when that right has 
never been exercised and the sand and gravel 
remain in the ground untouched, is the fair 
market value of the sand and gravel in place. In 
re Lee, 85 N.C. App. 302, 354 S.E.2d 759, cert. 
denied, 320 N.C. 513, 358 S.E.2d 520 (1987). 
Where petitioner which had the contractual 

right to remove sand and gravel from property 
‘which was condemned, failed to show by cred- 
ible and convincing evidence the value of its 

ART. 4. JUST COMPENSATION S40A-65 

interest in the condemned land, petitioner was 
entitled to nominal damages only. In re Lee, 85 
N.C. App. 302, 354 S.E.2d 759, cert. denied, 320 
N.C. 518, 358 S.E.2d 520 (1987). 
Testimony Regarding the Separate Val- 

uation for Timber. — The court refused to 
adopt the “unit rule” of valuation and held that 
testimony regarding the separate valuation for 
timber found on condemned property was prop- 
erly admitted into evidence; “preventing an 
appraiser witness from disclosing [information 
regarding enhancing compenents] seems to be 
at odds with the practice of real estate ap- 
praisal, and prevents an accurate reflection for 
the jury of the fair market value of the con- 
demned property.” City of Hillsborough v. 
Hughes, 140 N.C. App. 714, 538 S.E.2d 586, 
2000 N.C. App. LEXIS 1270 (2000). 

Effect of Condemnation on Lost Rental 
Value. — Testimony by owner of rental prop- 
erty that the value of property remaining after 
taking would be diminished was permissible, 
and instruction that testimony was competent 
only on the question of impact on fair market 
value, and not lowered or lost rents, was ade- 
quate. City of Fayetteville v. M.M. Fowler, Inc., 
122 N.C. App. 478, 470 S.E.2d 343 (1996). 
This Section Compared with § 136- 

112(1). — Section 136-112(1) violates the equal 
protection rights of the property owners who 
have part of a tract of land condemned for 
highway purposes because they are denied the 
just compensation received by other property 
owners also subjected to condemnation pro- 
ceedings. A property owner will receive just 
compensation if the taking is imposed under 
this section, even though the same property 
owner is not entitled to compensation which is 
just if the imposed taking is under G.S. 136- 
112(1). A property owner receiving compensa- 
tion under G.S. 136-112(2) is not subjected to 
an offset for general benefits while a property 
owner under G.S. 136-112(1) is. DOT v. Rowe, 
138 N.C. App. 329, 531 S.E.2d 836, 2000 N.C. 
App. LEXIS 615 (2000). 

Cited in Yates v. Jamison, 782 F.2d 1182 (4th 
Cir. 1986); City of Durham v. Woo, 129 N.C. 
App. 183, 497 S.E.2d 457 (1998), cert. denied, 
348 N.C. 496, 518 S.E.2d 380 (1998). 

§ 40A-65. Effect of condemnation procedure on value. 

(a) The value of the property taken, or of the entire tract if there is a partial 
taking, does not include an increase or decrease in value before the date of 
valuation that is caused by (i) the proposed improvement or project for which 
the property is taken; (ii) the reasonable likelihood that the property would be 
acquired for that improvement or project; or (iii) the condemnation proceeding 
in which the property is taken. 

(b) If before completion the project is expanded or changed to require the 
taking of additional property, the fair market value of the additional property 
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does not include a decrease in value before the date of valuation caused by any 
of the factors described in subsection (a), but does include an increase in value 
before the date on which it became reasonably likely that the expansion or 
change of the project would occur, if the increase is caused by any of the factors 
described in subsection (a). 

(c) Notwithstanding subsections (a) and (b), a decrease in value before the 
date of valuation which is caused by physical deterioration of the property 
within the reasonable control of the property owner, and by his unjustified 
neglect, may be considered in determining value. (1981, c. 919, s. 1.) 

CASE NOTES 

Price of Reconveyed Property. — Section 
136-19, when read consistently with G.S. 
40A-63 and this section, as well as with the 
Fifth Amendment to the U.S. Const., dictates 
that the State not profit from overreaching 
seizures by eminent domain; therefore, Depart- 
ment of Transportation (DOT) was required to 
reconvey property acquired by eminent domain 
but unused by the DOT to the assigns of the 
original owner at the original purchase price, 
plus interest at the legal rate compounded 
annually. Ferrell v. DOT, 104 N.C. App. 42, 407 
S.E.2d 601 (1991), aff'd, 334 N.C. 650, 435 
S.E.2d 309 (1993). 
Evidence of Highest and Best Use as If 

Not Under “Cloud of Condemnation” Was 
Proper. — In a condemnation action by an 
airport authority, the testimony of the 
condemnee’s expert witness as to the property’s 
highest and best use as if it had not been under 
a “cloud of condemnation” was proper. Since a 
property owner cannot capitalize on any in- 
crease in the property’s value due to the rea- 
sonable likelihood that it will be acquired, the 
condemnor likewise cannot take advantage of 
any resulting decrease in the property due to 
the threat of condemnation. Raleigh-Durham 
Airport Auth. v. King, 75 N.C. App. 57, 330 
S.E.2d 622 (1985). 

Effect of Municipal Ordinance. — Fact 
that the value of condemned property was de- 
creased by an ordinance passed by an entity 
that was different from the entity that sought 
to condemn the property did not preclude the 
application of G.S. 40A-65, preventing the use 

of the decreased value as the property’s value - 
for condemnation purposes, where the ordi- 
nance decreasing the property's value was 
caused by the purpose for which the property 
was condemned. Piedmont Triad Reg’l Water 
Auth. v. Unger, 154 N.C. App. 589, 572 S.E.2d 
832, 2002 N.C. App. LEXIS 1529 (2002). 

When landowners asserted that a decrease in 
the value of their property, due its inclusion in 
a “no-development” zone, pursuant to a county 
ordinance, was caused by the water develop- 
ment project for which the property was con- 
demned by a water authority, the landowners 
were not collaterally attacking the ordinance. 
Piedmont Triad Reg’! Water Auth. v. Unger, 154 
N.C. App. 589, 572 S.E.2d 832, 2002 N.C. App. 
LEXIS 1529 (2002). 

When the value of landowners’ property was 
decreased by its inclusion in a “no-develop- 
ment” zone created pursuant to a county ordi- 
nance to protect the watershed for a proposed 
reservoir, and the water authority subse- 
quently sought to condemn the property, the 
ordinance causing a decrease in the property’s 
value resulted from the reservoir project; thus, 
the landowners could introduce evidence of the 
value of the property before the ordinance was 
enacted, in the condemnation proceeding. Pied- 
mont Triad Reg’] Water Auth. v. Unger, 154 
N.C. App. 589, 572 S.E.2d 832, 2002 N.C. App. 
LEXIS 1529 (2002). 

Cited in City of Durham v. Woo, 129 N.C. 
App. 183, 497 S.E.2d 457 (1998), cert. denied, 
348 N.C. 496, 518 S.E.2d 380 (1998). 

§ 40A-66. Compensation to reflect project as planned. 

(a) If there is a taking of less than the entire tract, the value of the 
remainder on the valuation date shall reflect increases or decreases in value 
caused by the proposed project including any work to be performed under an 
agreement between the parties. 

(b) The value of the remainder, as of the date of valuation, shall reflect the 
time the damage or benefit caused by the proposed improvement or project will 
be actually realized. (1981, c. 919, s. 1.) 
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§ 40A-67. Entire tract. 

ART. 4. JUST COMPENSATION §40A-69 

For the purpose of determining compensation under this Article, all contig- 
uous tracts of land that are in the same ownership and are being used as an 
integrated economic unit shall be treated as if the combined tracts constitute 
a single tract. (1981, c. 919, s. 1.) 

CASE NOTES 

Inchoate Dower Interest Sufficient. — A 
person’s inchoate dower interest in his spouse’s 
real property is interest sufficient to constitute 
an interest and estate in land for purposes of 
unity-of ownership under this section. City of 
Winston-Salem v. Yarbrough, 117 N.C. App. 
340, 451 S.E.2d 358, 1994 N.C. App. LEXIS 
1259 (1994), cert. denied, 340 N.C. 110 (1995), 
cert. denied, 340 N.C. 260, 456 S.E.2d 519 
(1995). 
Land Used as Integrated Economic Unit. 

— Defendants’ tracts of land, which defendants 
were holding for future development, were “be- 
ing used as an integrated economic unit,” as 
required under this section. City of Winston- 
Salem v. Yarbrough, 117 N.C. App. 340, 451 
S.E.2d 358, 1994 N.C. App. LEXIS 1259 (1994), 
cert. denied, 340 N.C. 110 (1995), cert. denied, 
340 N.C. 260, 456 S.E.2d 519 (1995). 
Under G.S. 40A-67, contiguous tracts of land 

in the same ownership being used as an inte- 
grated economic unit are treated as if they were 
a single tract. DOT v. Roymac P’ship, — N.C. 
App. —, 581 S.E.2d 770, 2003 N.C. App. LEXIS 
1183 (2003). 
Unity of Ownership Required. — Unity of 

ownership needed to be shown in order to 
declare separate parcels of land united for 
condemnation purposes; where two separate 
corporations owned separate tracts of land, 
there was no unity of ownership and the tracts 
were not united for condemnation purposes. 
DOT vy. Airlie Park, Inc., 156 N.C. App. 63, 576 
S.E.2d 341, 2003 N.C. App. LEXIS 29 (2003). 
No Unity of Use Found. — The trial court 

erred in finding that commercially-dedicated 
tracts C and D were part of the area affected by 
the taking where the four tracts (A, B, C, D) 
were separated by strips of land deeded to a city 
for streets and where the defendants’ use and 
enjoyment of tracts C and D were not related to 
their use of tracts A and B, nor related to or 
affected by the area taken. Normally, lands will 
not be considered to constitute a single tract for 
the purpose of determining severance damages 
and benefits unless there is unity of use. DOT v. 
Rowe, 138 N.C. App. 329, 531 S.E.2d 836, 2000 
N.C. App. LEXIS 615 (2000). 
A partially-completed office park still 

meets the unity of use requirement. DOT v. 
Nelson Co., 127 N.C. App. 365, 489 S.E.2d 449 
(1997). 

§ 40A-68. Acquisition of property subject to lien. 

Notwithstanding the provisions of an agreement, if any, relating to a lien 
encumbering the property: 

(1) If there is a partial taking, the lienholder may share in the amount of 
compensation awarded only to the extent determined by the commis- 
sioners or by the jury or by the judge to be necessary to prevent an 
impairment of his security, and the lien shall continue upon the part 
of the property not taken as security for the unpaid portion of the 
indebtedness until it is paid; and 

(2) Neither the condemnor nor owner is liable to the lienholder for any 
penalty for prepayment of the debt secured by the lien, and the 
amount awarded by the judgment to the lienholder shall not include 
any penalty therefor. (1981, c. 919, s. 1.) 

§ 40A-69. Property subject to life tenancy. 

If the property taken is subject to a life tenancy, the commissioners, the jury, 
or the judge may include in the judgment a requirement that: 

(1) The award be apportioned and distributed on the basis of the respec- 
tive values of the interests of the life tenant and remainderman; 

(2) The compensation be used to purchase comparable property to be held 
subject to the life tenancy; 
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(3) The compensation be held in trust and administered subject to the 
terms of the instrument that created the life tenancy; or 

(4) Any other equitable arrangement be carried out. (1981, c. 919, s. 1.) 

ARTICLE 5. 

Return of Condemned Property. 

§ 40A-70. Return of condemned property. 

Whenever a public condemnor listed in G.S. 40A-3(b) or (c) acquires real 
property by condemnation and thereafter determines that the property is not 
needed for the purpose for which it was condemned, and the public condemnor. 
still owns the property, the public condemnor may reconvey the property to the 
original owner upon payment to the public condemnor of the full price paid to 
the owner when the property was taken by eminent domain, the cost of any 
improvements, together with interest at the legal rate to the date when the 
decision was made to offer the return of the property. Unless the public 
condemnor acquired the entire lot, block, or tract of land belonging to the 
original owner, the original owner must own the remainder of the original lot, 
block, or tract of land from which the property was acquired to purchase the 
property pursuant to this section. The public condemnor shall specify a date by 
which the property must be reconveyed and the payment made, which may not 
be less than 30 days after written notification to the original owner that the 
public condemnor has decided to offer the return of the property. (1991 (Reg. 
Sess., 1992), c. 980, s. 1.) 
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Chapter 41. 

Estates. 

Article 1. Sec. 

Survivorship Rights and Future held by a class, where member- 

Interests. ship may be increased by persons 

Sec. 
41-1. Fee tail converted into fee simple. 
41-2. Survivorship in joint tenancy defined; 

proviso as to partnership. 
41-2.1. Right of survivorship in bank deposits 

created by written agreement. 
41-2.2. Joint ownership of corporate stock and 

investment securities. 
41-2.3, 41-2.4. [Reserved.] 
41-2.5. Tenancy by the entirety in mobile 

homes. 
41-3. Survivorship among trustees. 
41-4. Limitations on failure of issue. 
41-5. Unborn infant may take by deed or writ- 

ing. 
41-6. “Heirs” construed to be “children” in cer- 

tain limitations. 
41-6.1. Meaning of “next of kin.” 
41-6.2. Doctrine of worthier title abolished. 
41-6.3. Rule in Shelley’s case abolished. 
41-7. Possession transferred to use in certain 

conveyances. 
41-8. Collateral warranties abolished; warran- 

ties by life tenants deemed cove- 
nants. 

41-9. [Repealed.] 
41-10. Titles quieted. 
41-10.1. Trying title to land where State claims 

interest. 
41-11. Sale, lease or mortgage in case of re- 

mainders. 
41-11.1. Sale, lease or mortgage of property 

not in esse. 
41-12. Sales or mortgages of contingent re- 

mainders validated. 
41-13. Freeholders in petition for special taxes 

defined. 
41-14. [Reserved.] 

Article 2. 

Uniform Statutory Rule Against 
Perpetuities. 

41-15. 
41-16. 

Statutory rule against perpetuities. 
When nonvested property interest or 

power of appointment created. 
Reformation. 
Exclusions from statutory rule against 

perpetuities. 
Prospective application. 
Short title. 
Uniformity of application and construc- 

tion. 
41-22. Supersession. 
41-23 through 41-27. [Reserved.] 

Article 3. 

Time Limits on Options in Gross and 
Certain Other Interests in Land. 

41-28. 
41-29. 
41-30. 
41-31. 
41-32. 
41-33. 

41-17. 
41-18. 

41-19. 
41-20. 
41-21. 

Definitions. 

Options in gross, etc. 
Leases to commence in the future. 
Nonvested easements. 
Possibilities of reverter, etc. 
Prospective application. 

ARTICLE 1. 

Survivorship Rights and Future Interests. 

§ 41-1. Fee tail converted into fee simple. 

Every person seized of an estate in tail shall be deemed to be seized of the 
same in fee simple. (1784, c. 204, s. 5; R.C., c. 43, s. 1; Code, s. 1825; Rev., s. 
1578; G.S.;.sx 1734; 1995, c. 190, s. 1; c..525, s..1.) 

Cross References. — As to fee presumed, 
though word “heirs” omitted, see G.S. 39-1. 
Legal Periodicals. — For discussion of the 

effect of this section upon the application of the 
rule in Shelley’s case, see 1 N.C.L. Rev. 110 
(1923). 

For case law survey on real property, see 41 
N.C.L. Rev. 500 (1963). 

For case law survey as to the rule in Shelley’s 

case, see 44 N.C.L. Rev. 1036 (1966). 
For case law survey as to real property, see 45 

N.C.L. Rev. 964 (1967). 
For comment on the rule in Shelley’s case, see 

4 Wake Forest Intra. L. Rev. 132 (1968). 
For article, “The Rule in Wild’s Case in North 

Carolina,” see 55 N.C.L. Rev. 751 (1977). 
For article, “The Rule Against Perpetuities in 

North Carolina,” see 57 N.C.L. Rev. 727 (1979). 
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For note discussing the enforceability of as- 
sessments against property owners in residen- 
tial developments in light of Figure Eight 
Beach Homeowners’ Ass’n v. Parker, 62 N.C. 
App. 367, 303 S.E.2d 336, cert. denied, 309 N.C. 
320, 307 S.E.2d 170 (1983), see 7 Campbell L. 
Rev. 33 (1984). 

CH. 41. ESTATES §41-1 

For article, “Does the Fee Tail Exist in North 
Carolina?,” see 23 Wake Forest L. Rev. 767 

(1988). 
For article, “Requiem for the Rule in 

Shelley’s Case,” see 67 N.C.L. Rev. 681 (1989). 

CASE NOTES 

I. General Consideration. 
II. Rule in Shelley’s Case. 

III. Application and [lustrative Cases. 

I. GENERAL CONSIDERATION. 

Editor’s Note. — Many of the cases under 
this section were decided prior to the enactment 
of G.S. 41-6.3, which abolished the rule in 
Shelley’s case. 

History and purpose of this section. See 
Walter v. Trollinger, 192 N.C. 744, 135 S.E. 871 

(1926). 
Estates Tail Converted. — The section 

converted by one stroke of the legislative pen 
estates tail into fee simple. Hodges v. Lipscomb, 
128 N.C. 57, 38 S.E. 281 (1901). 
Form of Acquisition Not Changed. — The 

act of 1784, which subsequently converted the 
estate tail into a fee simple, did not change the 
original form of the acquisition, which still 
continued to be by purchase. Ballard v. Griffin, 
4 N.C. 287 (1815). 
The word “children” is ordinarily a word 

of purchase. Wright v. Vaden, 266 N.C. 299, 
146 S.E.2d 31 (1966). 
“Heirs of their bodies” is equivalent to the 

words “heirs general.” Revis v. Murphy, 172 
N.C. 579, 90 S.E. 573 (1916); Cohoon v. Upton, 
174 N.C. 88, 93 S.E. 446 (1917). 
When the term “heirs of the body” is used in 

its technical sense, it imports a class of persons 
to take indefinitely in succession, from genera- 
tion to generation. Ray v. Ray, 270 N.C. 715, 
155 S.E.2d 185 (1967). 
Remainder Dependent upon Estate Tail. 

— The section will bar a remainder dependent 
upon an estate tail, in possession of tenant in 
tail, at the time of passing the section. Lane v. 
Davis, 2 N.C. 362 (1796). 
Confirmation of Alienation in Fee. — 

This section converted no estates tail into es- 
tates in fee, but such whereof there was a 
person seized and possessed, and confirmed 
only such alienations in fee as had been made 
by tenants in tail in possession since the year 
1777. Wells v. Newbolt, 1 N.C. 450 (1802). 
Cited in Williamson v. Cox, 218 N.C. 177, 10 

S.E.2d 662 (1940); Lackey v. Hamlet City Bd. of 
Educ., 258 N.C. 460, 128 S.E.2d 806 (1963); 
White v. Lackey, 40 N.C. App. 353, 253 S.E.2d 
13 (1979); Pugh v. Davenport, 60 N.C. App. 397, 
299 S.E.2d 230 (1983). 

II. RULE IN SHELLEY’S CASE. 

Statement of Rule. — A good definition of 
the rule in Shelley’s case, and the most general, 
is as follows: “That when the ancestor by any 
gift or conveyance taketh an estate of freehold, 
and in the same gift or conveyance an estate is 
limited either mediately or immediately to his 
heirs, in fee or in tail, the word ‘heirs’ is a word 
of limitation of the estate and not a word of 
purchase.” Nichols v. Gladden, 117 N.C. 497, 23 
S.E. 459 (1895). See also the statement of the 
rule in Smith v. Proctor, 139 N.C. 314, 51 S.E. 
889, 2 L.R.A. (n.s.) 172 (1905); Wright v. Vaden, 
266 N.C. 299, 146 S.E.2d 31 (1966). 

The rule in Shelley’s case says, in substance, 
that if an estate of freehold be limited to A, with 
remainder to his heirs, general or special, the 
remainder, although importing an independent 
gift to the heirs, as original takers, shall confer 
the inheritance on A, the ancestor. Ray v. Ray, 
270 N.C. 715, 155 S.E.2d 185 (1967). 
Force of Rule in North Carolina. — The 

common-law doctrine known as the rule in 
Shelley’s case is in force in this State. Nichols v. 
Gladden, 117 N.C. 497, 23 S.E. 459 (1895) 
(decided under prior law). 
Rule has never been abolished in North 

Carolina, and this section does not affect that 
principle of law. Dawson v. Quinnerly, 118 N.C. 
188, 24 S.E. 483 (1896); Hammer v. Brantley, 
244 N.C. 71, 92 S.E.2d 424 (1956). 
Nature and Operation of Rule. — The 

rule in Shelley’s case is a rule of law and not of 
construction, and, no matter what the intention 
of the grantor or testator may have been, if an 
estate is granted or given to one for life and 
after his death to his heirs or “heirs of his body,” 
and no other words are superadded which to a 
certainty show that other persons than the 
heirs general of the first taker are meant, the 
rule applies and the whole estate vests in the 
first taker. Nichols v. Gladden, 117 N.C. 497, 23 
S.E. 459 (1895). 
Where the conveyance is to the first taker for 

life and then by whatever language employed 
to his bodily heirs or heirs of his body, the rule 
in Shelley’s case applies and the first taker 
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acquires a fee. Whitson v. Barnett, 237 N.C. 
483, 75 S.E.2d 391 (1953). 
When a devise is to a named person for life 

with remainder after his death to “his heirs” or 
“his bodily heirs” or the “heirs of his body,” 
nothing else appearing, the devisee becomes 
seized of a fee simple estate upon the death of 
the testator subject to any prior life estate 
created by the will. Hammer vy. Brantley, 244 
N.C. 71, 92 S.E.2d 424 (1956). 

The rule in Shelley’s case operates as a rule of 
property without regard to the intent of the 
grantor or devisor. Wright v. Vaden, 266 N.C. 
299, 146 S.E.2d 31 (1966). 
Rule in Shelley’s case applies to person- 

alty as well as to realty. Wright v. Vaden, 266 
N.C. 299, 146 S.E.2d 31 (1966). 
Whenever applicable, the rule in Shelley’s 

case applies to both real and personal property 
in this jurisdiction. Ray v. Ray, 270 N.C. 715, 
155 S.E.2d 185 (1967). 
Limitation within Rule Passes a Fee 

Simple. — A limitation coming within the rule 
in Shelley’s case, recognized as existent in this 
State, operates as a rule of property, passing 
when applicable a fee simple, both in deeds and 
wills, regardless of a contrary intent on the part 
of the testator or grantor appearing in the 
instrument. Wallace v. Wallace, 181 N.C. 158, 
106 S.E. 501 (1921). 
Difference between Words of Purchase 

and Words of Limitation. — In considering 
the applicability of the rule in Shelley's case, it 
is important to draw and constantly keep in 
mind the difference between words of purchase 
and words of limitation. Wright v. Vaden, 266 
N.C. 299, 146 S.E.2d 31 (1966). 
When the rule in Shelley’s case says that the 

words “heirs” or the “heirs of the body” of A are 
words of limitation and not words of purchase, 
it simply means that “heirs” or the “heirs of the 
body” refer to and are read in connection with 
the estate given to A, extending or modifying 
that estate, and are not taken as describing a 
group to whom an estate will first attach. 
Wright v. Vaden, 266 N.C. 299, 146 S.E.2d 31 
(1966). 

_. “Heirs” or “Heirs of the Body”. — The 
words “heirs” or “heirs of the body” must be 
taken in their technical sense, or carry the 
estate to the entire line of heirs to hold as 
inheritors under our canons of descent; but 
should these words be used as only designating 
certain persons, or confining the inheritance to 
a restricted class of heirs, the rule does not 
apply, and the ancestor or the first taker ac- 
quires only a life estate according to the mean- 
ing of the express words of the instrument. 
Wallace v. Wallace, 181 N.C. 158, 106 S.E. 501 
(1921). 

The rule in Shelley’s case applies whenever 
judicial exposition determines that heirs are 
described, though informally, under a term cor- 
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rectly descriptive of other objects, but stands 
excluded whenever it determines that other 
objects are described, though informally, under 
the term heirs. Wright v. Vaden, 266 N.C. 299, 
146 S.E.2d 31 (1966). 

Ill. APPLICATION AND ILLUSTRATIVE 
CASES. 

Deed Sufficient Formerly to Convey Fee 
Tail. — A deed, which was sufficient under the 
old law to confer a fee tail, is sufficient under 
this section, where a contrary intent may not be 
gathered from the instrument construed as a 
whole, to convey an estate in fee simple, but 
such a deed must be distinguished from a 
conveyance in which the words “bodily heirs” 
are used as descriptio personarum, which 
merely conveys to them an estate in remainder 
and as purchasers from the _ grantor. 
Harrington v. Grimes, 163 N.C. 76, 79 S.E. 301 
(1913). See Whitfield v. Garriss, 134 N.C. 24, 45 
S.E. 904 (1903); Jones v. Ragsdale, 141 N.C. 
200, 53 S.E. 842 (1906); Sessoms v. Sessoms, 
144 N.C. 121, 56 S.E. 687 (1907); Perrett v. 
Bird, 152 N.C. 220, 67 S.E. 507 (1910). See also 
Acker v. Pridgon, 158 N.C. 337, 74 S.E. 335 
(1912); Puckett v. Morgan, 158 N.C. 344, 74 
S.E. 15 (1912). 
Conveyance to One and Heirs of the 

Body. — A conveyance of land to A and “her 
heirs by the body of R (her husband) and 
assigns forever” was a fee tail at common law, 
but under this section it is converted into a fee 
simple absolute, unaffected by the fact that 
there were children of the marriage living at 
the time of the execution of the conveyance; and 
in this case, construing the instrument as a 
whole, it evidences the intent of the grantor 
that it should be so interpreted. Revis v. 
Murphy, 172 N.C. 579, 90 S.E. 573 (1916); 
Whitley v. Arenson, 219 N.C. 121, 12 S.E.2d 906 
(1941). 

If testatrix intended to use the term in its 
strict technical sense, a devise to one and his 
“bodily heirs” would violate the rule against 
perpetuities, or might create a fee tail, and in 
either case a fee simple would vest in the first 
taker. Elledge v. Parrish, 224 N.C. 397, 30 
S.E.2d 314 (1944). 
An estate to H during his life, with remainder 

to the testator’s son “and his bodily heirs,” vests 
a life estate in the land in H, with an estate tail 
in remainder to the son, which, under our 
statute, is converted into a fee simple. And 
upon the falling in of the life estate, the son can 
convey a good fee simple title. Howard v. 
Edwards, 185 N.C. 604, 116 S.E. 1 (1923), 
distinguishing Leathers v. Gray, 101 N.C. 162, 
7 S.E. 657 (1888) and Chamblee v. Broughton, 
120 N.C. 170, 27 S.E. 111 (1897). 
A devise to A for life and at her death to the 

heirs of her body presents a classic case for 
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application of the rule in Shelley's case. Ray v. 
Ray, 270 N.C. 715, 155 S.H.2d 185 (1967). 
By a devise to A for life and at her death to 

the heirs of her body, the rule in Shelley’s case, 
and the doctrine of merger, give A an estate tail 
which this section converts into a fee simple. 
Ray v. Ray, 270 N.C. 715, 155 S.E.2d 185 (1967). 
Where a testatrix devised and bequeathed all 

her property to her daughter during her life- 
time and at her death to the “heirs of her body, 
if any,” with further provision that if the daugh- 
ter should die before testatrix without heirs of 
the body, the property should go to named 
collateral kin, the daughter took a fee tail 
under the rule in Shelley’s case, which was 
converted into a fee simple by this section. Ray 
v. Ray, 270 N.C. 715, 155 S.E.2d 185 (1967). 

Child Adopted by Unmarried Daughter. 
— Where will provided for remainder interest 
to an unmarried daughter “to have and to hold 
the same to her and the heirs of her body,” any 
child adopted by her would satisfy the condi- 
tions of the will and could inherit as a bodily 
heir. Russell v. Russell, 101 N.C. App. 284, 399 
S.E.2d 415, cert. denied, 328 N.C. 577, 403 
S.E.2d 514 (1991). 
Deed to Daughter, “Her Children or 

Heirs”. — Grantors executed a deed to their 
daughter and “her children or heirs.” At the 
time of the execution of the deed the daughter 
had no children. It was held that the deed 
conveyed an estate tail to the daughter, which 
estate is converted into a fee simple by this 
section, and the daughter had power to dispose 
of the property by will. Davis v. Brown, 241 
N.C. 116, 84 S.E.2d 334 (1954). 
Conveyance to One and His Children. — 

Where a conveyance is made to A and his 
children, and A has children at the time the 
deed is executed, A and his children take as 
tenants in common, but if A has no children at 
the time the deed is executed, A takes an estate 
tail which is converted into a fee by this section. 
Davis v. Brown, 241 N.C. 116, 84 S.E.2d 334 

(1954). 
When the devise is to one for life and after his 

death to his children or issue, the rule in 
Shelley's case has no application, unless it 
manifestly appears that such words are used in 
the sense of heirs generally. Wright v. Vaden, 
266 N.C. 299, 146 S.E.2d 31 (1966). 
Devise to Go on Devisees’ Deaths to 

Their “Children & So On”. — Where 
testatrix stated she “wanted” the land in ques- 
tion to go to her brother and at his death to his 
three sons and his named grandson, with fur- 
ther provision that at their deaths testatrix 
“wanted” the land to go to their “children & so 
on”, the brother took a life estate with remain- 
der to his children and the named grandson in 
fee under the rule in Shelley’s case, since it is 
apparent that testatrix used the word “chil- 
dren” in the sense of an indefinite line of suc- 
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cession and created an estate tail converted 
into a fee by this section. Wilson v. Spain, 260 
N.C. 482, 133 S.E.2d 189 (1963). 

Devise to One and Lawful Heirs of His 
Body. — A devise to S and the lawful heirs of 
his body forever confers an estate in fee tail, 
converted into a fee simple under the section. 
Sessoms v. Sessoms, 144 N.C. 121, 56 S.E. 687 
(1907). See Wool v. Fleetwood, 136 N.C. 460, 48 
S.E. 785 (1904). 

Devise to testator’s wife for her natural 
life and at her death to testator’s daughter 
and “her bodily heirs” vested a life estate in 
the land to the wife, with an estate tail in 
remainder to the daughter, whose interest was 
converted under this section into a defeasible 
fee simple, and, even though the wife conveyed 
her present life estate interest to her daughter, 
the daughter’s interest could only be defeated 
in the event that she died without having 
children. Russell v. Russell, 101 N.C. App. 284, 
399 S.E.2d 415, discretionary review denied, 
328 N.C. 577, 403 S.E.2d 514 (1991). 
Where Words “Bodily Heirs” Not Used in 

Technical Sense. — If it appears by correct 
construction that the words “bodily heirs” are 
not used in the technical sense as conveying the 
estate to the entire line of heirs of the first 
taker, as inheritors under the canons of de- 
scent, but as words designating certain per- 
sons, the rule in Shelley’s case does not apply. 
Whitson v. Barnett, 237 N.C. 483, 75 S.E.2d 391 

(1953). 
Where the conveyance was made “to Roy 

Whitson and bodily heirs, and their heirs and 
assigns,” Roy Whitson being the father of four 
children, it was held that the words “bodily 
heirs” were intended to mean children and not 
heir general in the technical sense. The words 
were interpreted to mean “to Roy Whitson and 
children, and their heirs and assigns.” Whitson 
v. Barnett, 237 N.C. 483, 75 S.E.2d 391 (1953). 

Effect of § 41-6. — Where a deed is executed 
to “M and the heirs of her body by her husband 
S begotten, or upon failure thereafter her death 
to the nearest heirs of S,” and at the date of the 
execution of the deed M has children living, the 
deed conveys a fee tail special to M which is 
converted to a fee simple by this section, 
defeasible upon her dying without surviving 
children by S, and her children do not take as 
tenants in common with her, G.S. 41-6, provid- 
ing that a limitation to the heirs of a living 
person shall be construed to be the children of 
such person, being applicable only when there 
is no precedent estate conveyed to the living 
person, and the condition as to the failure of 
heirs referring to the death of M without sur- 
viving children and not to the birth of issue, 
there being issue born at the date of the execu- 
tion of the deed, and the ulterior limitation is 
not barred by the birth of such issue. Paul v. 
Paul, 199 N.C. 522, 154 S.E. 825 (1930), distin- 
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guishing Sharpe v. Brown, 177 N.C. 294, 98 
S.E. 825 (1919). See Bank of Pilot Mountain v. 
Snow, 221 N.C. 14, 18 S.E.2d 711 (1942). 
A deed to a married woman and her 

heirs by her present husband, with grant- 
ing clause, habendum and warranty to “parties 
of the second part, their heirs and assigns,” is 
held to convey to the married woman a fee tail 
special, which is converted into a fee simple 
absolute by this section. Whitley v. Arenson, 
219 N.C. 121, 12 S.E.2d 906 (1941). 
A deed to a widow and the heirs of her 

body by her late husband creates an estate 
tail which is converted by this section into a fee 
simple absolute in the widow, and her children 
by her deceased husband take no interest in the 
land; G.S. 41-6 is not applicable, since it applies 
only when no preceding estate is conveyed to 
the “ancestor” of the “heirs.” Bank of Pilot 
Mountain v. Snow, 221 N.C. 14, 18 S.E.2d 711 

(1942). 
A deed to grantor’s wife “and to her 

heirs” by grantor, conveys a fee tail special, 
converted by this section into a fee simple 
absolute. Pittman v. Stanley, 231 N.C. 327, 56 

S.E.2d 657 (1949). 
A devise to testator’s wife, “to her and 

her heirs by me,” vests in the wife a fee tail 
special, converted by this section into a fee 
simple, and her estate is not affected or limited 
to a life estate with remainder in fee to the 
heirs of testator by subsequent provision in the 
item that testator’s wife should have exclusive 
and sole use of the property and “should she 
have living heirs by me, then all my estate ... 
shall belong to her and her heirs in fee simple,” 
in the absence of a reverter or limitation over in 
the event the wife should not have children 
born to her marriage with testator. Sharpe v. 
Isley, 219 N.C. 753, 14 S.E.2d 814 (1941). 

Life Estate with Limitation over to 
Bodily Heirs. — A devise of lands for life, 
followed by a separate paragraph, to the “bodily 
heirs” of the devisees named after their death, 
creates an estate in fee tail, which is enlarged 
into a fee simple under this section. Keziah v. 
Medlin, 173 N.C. 237, 91 S.E. 836 (1917). 
Where a husband conveys his lands to 

his wife for life and to her bodily heirs 
begotten by him, the estate conveyed is an 
estate tail special under the rule in Shelley’s 
case, converted into a fee simple absolute by 
this section. Morehead v. Montague, 200 N.C. 
497, 157 S.E. 793 (1931). 
Conveyance to Husband and Wife for 

Life Then to Heirs of the Body of Wife. — A 

deed conveyed to husband and wife a life estate 
and expressed grantor’s intent to convey only a 
lifetime right to said grantees, with provision 

that said grantees should have and hold said 

tract of land during their natural lives and then 

to the heirs of the body of the feme grantee. It 

was held that the husband took only a life 
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estate, and the conveyance being to the wife 
and then to heirs of her body, the rule in 
Shelley’s case applied, and the estate in fee tail 
conveyed to the wife was converted by this 
section into a fee simple absolute. Edgerton v. 
Harrison, 230 N.C, 158, 52 S.E.2d 357 (1949). 
Devise “to Have and to Hold for the 

Heirs of Their Bodies”. — A devise of lands to 
the wife of the testator for life, and at her death 
or remarriage to their two children, by name, to 
have and to hold during their natural lives for 
the heirs of their bodies, constitutes an estate 
tail, converted by this section into a fee simple. 
Washburn v. Biggerstaff, 195 N.C. 624, 143 S.E. 
210 (1928). 
Remainder to “Male Heirs, They to 

Share and Share Alike”. — The will in ques- 
tion devised certain lands to testator’s son for 
life “and then to be divided equally among his 
male heirs, they to share and share alike” and it 
was held that even if it be conceded that the 
words “male heirs” should be construed “heirs” 
under the provisions of this section, the addi- 
tion of the words “share and share alike” pre- 
vents the application of the rule in Shelley's 
case, and upon the death of the son, his sole 
male heir takes the fee in the property by 
purchase under the will. Cheshire v. Drewry, 
213 N.C. 450, 197 S.E. 1 (1938). 
Devise to Grandchildren for Their 

Lives, Then “to Their Bodily Heirs”. — The 
rule in Shelley's case does not apply to a devise 
to testator’s grandchildren during the term of 
their natural lives, then “to their bodily heirs, 
or issue surviving them,” with limitation over of 
the share of any grandchild who should die 
without issue to his next of kin, since it is 
apparent that the word “heirs” was not used in 
its technical sense, and the grandchildren take 
only a life estate. Williams v. Johnson, 228 N.C. 
732, 47 S.E.2d 24 (1948). 
The use of the word “children” following 

the life estate does not create a fee simple 

estate or fee tail estate which would be con- 

verted by this section into a fee simple estate 

where a will devises real estate to the three 

daughters of testator, naming them, “during 

the time of their natural lives” and provides 

that “the share of each one of my said daugh- 

ters shall upon her death go to her children and 

their heirs absolutely,” for the word “children” 

is a word of purchase. Moore v. Baker, 224 N.C. 

133, 29 S.E.2d 452 (1944). 

“l_awful Heirs”. — Where a devise is to one 

for life and then to his “lawful heirs,” the word 

“lawful,” qualifying the word “heirs,” does not 

have the effect of preventing the latter word 

from operating as one of limitation and of 

restricting the meaning of the words “lawful 

heirs” to that of “children,” who will take not by 

descent from their parent, but by purchase 

from the devisor. Wool v. Fleetwood, 136 N.C. 

460, 48 S.E. 785 (1904). 
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“Heirs, if Any”. — A conveyance to one for 
“his lifetime, and at his death to his heirs, if 
any,” invokes the application of the rule in 
Shelley’s case and vests a fee in the first taker. 
The use of the phrase “if any” does not prevent 
the application of the rule, since there is no 
limitation over. Glover v. Glover, 224 N.C. 152, 
29 S.E.2d 350 (1944). 

“Heirs or Heiresses of Her Body”. — A 
devise to P, “during her natural life, and after 
her death to the begotten heirs or heiresses of 
her body,” vested in P an absolute estate in fee 
simple. Leathers v. Gray, 101 N.C. 162, 7 S.E. 
657 (1888). 

“Or Other Lineal Descendants”. — The 
superadded words “or other lineal descendants 
... to have and to hold the same to them and 
their heirs, executors and administrators abso- 
lutely” do not demonstrate that testator con- 
templated an indefinite succession from gener- 
ation to generation. Wright v. Vaden, 266 N.C. 
299, 146 S.E.2d 31 (1966). 
Devise “for Life Only”. — A devise of lands 

to the testator’s named children “for life only 
and then to their body heirs,” falls within the 
rule in Shelley’s case, notwithstanding the use 
of the words “for life only,” and carries to the 
remainderman a fee tail under the old law, 
converted by our statute into a fee simple title. 
Merchants Nat’l Bank v. Dortch, 186 N.C. 510, 
120 S.E. 60 (1923), citing Harrington v. Grimes, 
163 N.C. 76, 79 S.E. 301 (1913). 
Reverter upon Death without Surviving 

Heirs. — The interpretation that a deed for life 
and then to “the surviving heirs of her body” 
conveys the fee simple title, under this section, 
does not apply when the grantor uses the 
additional words, “but should she die without 
leaving such heir or heirs, then the same is to 
revert back to her nearest of kin according to 
law,” for then the intent is manifest that the 

conveyance is of a defeasible fee depending 
upon whether the first taker died without leav- 
ing children surviving her. Smith v. Parke, 176 
N.C. 406, 97 S.E. 209 (1918). 
A devise to testator’s daughter and her 

bodily heirs, and if she dies without bodily 
heirs, then in trust for the heirs of testator’s 
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sisters, is held to create a fee simple estate in 
the daughter, defeasible upon her dying with- 
out children or issue, it being apparent that the 
words “bodily heirs” used in the devise meant 
children or issue, as otherwise the limitation 
over to the heirs of testator’s sisters would be 
meaningless. Murdock v. Deal, 208 N.C. 754, 
182 S.E. 466 (1935). 
Where land is devised to a person for life 

at her death to vest in the testator’s chil- 
dren during their natural lives and at their 
death to vest in their lawful heirs, and should 
they leave no lawful heirs, then to the testator’s 
lawful heirs, such children take a fee simple 
absolute on the death of the life tenant. Wool v. 
Fleetwood, 136 N.C. 460, 48 S.E. 785 (1904). 
Where a testator devises realty to a 

grandson, and upon the grandson’s death 
without children, then the realty to descend 
to other grandchildren, such devise vests a fee 
simple estate in the first devisee, defeasible 
only on condition that he die without leaving 
heirs of his body. Whitefield v. Garriss, 134 N.C. 
24, 45 S.E. 904 (1903). 
When Defeasible Estate Becomes Abso- 

lute. — A conveyance to a granddaughter and 
the heirs of her own body passed an estate in 
fee tail, which by this section was converted 
into a fee simple, defeasible under the terms of 
the deed if no child was born to her, but which 
became absolute upon the birth of a child. 
Sharpe v. Brown, 177 N.C. 294, 98 S.E. 825 
(1919). See Paul v. Paul, 199 N.C. 522, 154 S.E. 
825 (1930). 
An estate in remainder to the testator’s son 

“and to his children or issue, but in case he 
should die childless and without issue, then ... 
to my heirs in equal degree in fee simple,” there 
being no child or children of the son until long 
after the testator’s death, was held to create an 

estate tail at common law, which was converted 
into a fee simple by this section, defeasible 
upon the testator’s son dying without issue, 
and as there was an ultimate limitation over to 
persons coming within its terms, the testator’s 
son and his child or issue could not convey a fee 
simple title. Ziegler v. Love, 185 N.C. 40, 115 
S.E. 887 (1923). 

§ 41-2. Survivorship in joint tenancy defined; proviso as to 
partnership. 

Except as otherwise provided herein, in all estates, real or personal, held in 
joint tenancy, the part or share of any tenant dying shall not descend or go to 
the surviving tenant, but shall descend or be vested in the heirs, executors, or 
administrators, respectively, of the tenant so dying, in the same manner as 
estates held by tenancy in common: Provided, that estates held in joint tenancy 
for the purpose of carrying on and promoting trade and commerce, or any 
useful work or manufacture, established and pursued with a view of profit to 
the parties therein concerned, are vested in the surviving partner, in order to 
enable him to settle and adjust the partnership business, or pay off the debts 
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which may have been contracted in pursuit of the joint business; but as soon as 
the same is effected, the survivor shall account with, and pay, and deliver to 
the heirs, executors and administrators respectively of such deceased partner 
all such part, share, and sums of money as he may be entitled to by virtue of 
the original agreement, if any, or according to his share or part in the joint 
concern, in the same manner as partnership stock is usually settled between 
joint merchants and the representatives of their deceased partners. Nothing in 
this section prevents the creation of a joint tenancy with right of survivorship 
in real or personal property if the instrument creating the joint tenancy 
expressly provides for a right of survivorship, and no other document shall be 
necessary to establish said right of survivorship. Upon conveyance to a third 
party by less than all of three or more joint tenants holding property in joint 

tenancy with right of survivorship, a tenancy in common is created among the 

third party and the remaining joint tenants, who remain joint tenants with 

right of survivorship as between themselves. Upon conveyance to a third party 

by one of two joint tenants holding property in joint tenancy with right of 
survivorship, a tenancy in common is created between the third party and the 

remaining joint tenant. A conveyance of any interest in real property by a party 

to himself and one or more other parties, as joint tenants with right of 

survivorship, creates in the parties that interest, if the instrument of convey- 

ance expressly provides for a joint tenancy with right of survivorship. (1784, c. 

204, s. 6; R.C., c. 43, s. 2; Code, s. 1326; Rev., s. 1579; C.S., s. 1735; 1945, c. 635; 
1989 (Reg. Sess., 1990), c. 891, s. 1; 1991, c. 606, s. 1.) 

Cross References. — As to personal repre- 
sentatives holding in joint tenancy, see G.S. 
28A-13-5. As to survivorship among trustees 
given power of sale, see G.S. 45-8. 

Editor’s Note. — Session Laws 1989 (Reg. 
Sess., 1990), c. 891, which amended this sec- 
tion, provided in s. 3: “Nothing in this act shall 
be construed to affect the validity of instru- 
ments that provide for a right of survivorship 
executed prior to the effective date of this act.” 
The act became effective January 1, 1991. 

Session Laws 1991, c. 606, which amended 
this section, in section 2 provides: “A convey- 
ance of any interest in real property occurring 
between January 1, 1991, and the effective date 
of this act [October 1, 1991] by a party to 

himself and one or more other parties that 
expressly provides for a joint tenancy with a 
right of survivorship shall have created such an 

interest.” 
Legal Periodicals. — For article on joint 

ownership of corporate securities in North 
Carolina, see 44 N.C.L. Rev. 290 (1966). 

For comment on tenancy by the entirety in 
North Carolina, see 59 N.C.L. Rev. 997 (1980). 

For article, “Class Gifts in North Carolina — 
When Do We ‘Call The Roll’?,” see 21 Wake 

Forest L. Rev. 1 (1985). 

For article, “The Joint Tenancy Makes a 
Comeback in North Carolina,” see 69 N.C.L. 

Rey. 491 (1991). 

CASE NOTES 

I. General Consideration. 
Il. Estates of Husband and Wife. 

III. Joint Tenancy in Partnership Property. 

I. GENERAL CONSIDERATION. 

Survivorship Only Abolished as Inci- 
dent of Joint Tenancy. — This section abol- 
ished survivorship only where it follows as a 
legal incident to an existing joint tenancy. 
Vettori v. Fay, 262 N.C. 481, 1387 S.E.2d 810 

(1964). 
Right of survivorship has been statutorily 

abolished where it follows as legal incident to 
an existing joint tenancy. In re Estate of 
Heffner, 99 N.C. App. 327, 392 S.E.2d 770 

(1990), decided under law in effect prior to 

§ 53-146.1. 
“Estate” in Most General Sense Includes 

Choses in Action. — “Estate” is derived from 
status, and in its most general sense means 
position or standing in respect to the things and 
concerns of this world. In this sense it includes 
choses in action. Pippin v. Ellison, 34 N.C. 61 
(1851); Webb v. Bowler, 50 N.C. 362 (1858); 
Hurdle v. Outlaw, 55 N.C. 75 (1854). 
But it is also used in a much more re- 

stricted sense, and is then put in opposition to 
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a chose in action, or mere right, to signify 
something which one has in possession, or a 
vested remainder, or reversion without dispute 
or adverse possession. Taylor v. Dawson, 56 
N.C. 86 (1856). See Bond v. Hilton, 51 N.C. 180 

(1858). 
Section Applies Only to Estates of Inher- 

itance. — The act of 1784, converting joint 
tenancies into estates in common, applies only 
to estates of inheritance. Blair v. Osborne, 84 
N.C. 417 (1881); Powell v. Morisey, 84 N.C. 421 

(1881). 
If the purpose had been to include all estates 

in joint tenancy, that purpose would have been 
better served by abolishing the “jus 
accrescendi” in a few direct words to that effect, 
instead of resorting to words applicable only to 
estates of inheritance held in joint tenancy in 
real estate, and absolute estates held in joint 
tenancy in personalty. Powell v. Allen, 75 N.C. 
450 (1876). 

This section which abolished the right of 
survivorship in joint tenancies in estates of 
inheritance, does not apply to a joint tenancy in 
a life estate where no estate of inheritance is 
involved. Dew v. Shockley, 36 N.C. App. 87, 243 
S.E.2d 177, cert. denied, 295 N.C. 465, 246 

S.E.2d 9 (1978). 
Concurrent Life Estates Not Affected. — 

Concurrent life estates still stand untouched by 
this section, and the old feudal presumption in 
favor of joint tenancies with survivorship re- 
mains. Dew v. Shockley, 36 N.C. App. 87, 243 
S.E.2d 177, cert. denied, 295 N.C. 465, 246 
S.E.2d 9 (1978). 

Joint Estates for Life and Estates by 
Entirety Not Affected. — Joint tenancies are 
not abolished by the section. It abolishes the 
right of survivorship in joint tenancies in fee, 
but does not affect joint estates for life or 
estates by entirety. Vass v. Freeman, 56 N.C. 
221 (1857); Powell v. Allen, 75 N.C. 450 (1876); 
Blair v. Osborne, 84 N.C. 417 (1881); Powell v. 
Morisey, 84 N.C. 421 (1881); Burton v. Cahill, 
192 N.C. 505, 135 S.E. 332 (1926). 

In Powell v. Allen, 75 N.C. 450 (1876), in 
construing the act of 1784, now this section, 
Chief Justice Pearson says: “It is obvious that 
these words cannot be made to apply to joint 
tenants for life.” Burton v. Cahill, 192 N.C. 505, 
135'8.E..332 (1926). 
Legatees May Hold as Joint Tenants. — 

Legatees may still hold by a joint tenancy in 
North Carolina, though the incident of 
survivorship was abolished by the act of 1784, 
now this section. Vass v. Freeman, 56 N.C. 221 

(1857). 
When Remaindermen Take as Tenants 

in Common. — A deed of gift, executed by W.B. 
to his son J.B., “during his natural life only, and 
then to return to the male children of the said 
J.B., lawfully begotten of his body, for the want 
of such to return to the male children of my 
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other sons W and B, their proper use, benefit 
and behoof of him, them and every of them, and 
to their heirs and assigns forever,” vested a life 
estate in J.B., with remainder in fee to his sons 
as tenants in common under the section. Brown 
v. Ward, 103 N.C. 173, 9 S.E. 300 (1889). 

Survivorship May Be Provided for by 
Contract. — This. section abolishes 
survivorship, where the joint tenancy would 
otherwise have been created by the law, but 
does not operate to prohibit persons from en- 
tering into written contracts as to land, or 
verbal agreements as to personalty, such as to 
make the future rights of the parties depend 
upon the fact of survivorship. Taylor v. Smith, 
116 N.C. 531, 21 S.E. 202 (1895); Jones v. 
Waldroup, 217 N.C. 178, 7 S.E.2d 366 (1940); — 
Bunting v. Cobb, 234 N.C. 132, 66 S.E.2d 661 
(1951); Wilson County v. Wooten, 251 N.C. 667, 

111 S.E.2d 875 (1960). 
This section does not operate to prohibit 

persons from entering into written contracts as 
to lands so as to make future rights of the 
parties depend upon survivorship. Vettori v. 
Fay, 262 N.C. 481, 137 S.E.2d 810 (1964). 

Parties who wish to create a right of 
survivorship applicable to joint bank ac- 
counts must comply with requirements of 
§ 41-2.1(a). In re Estate of Heffner, 99 N.C. 
App. 327, 392 S.E.2d 770 (1990), decided under 
law in effect prior to § 53-146.1. 
Survivorship in Personalty Must Be 

Pursuant to Contract. — Since the abolition 
of survivorship in joint tenancy, the right of 
survivorship in personalty, if such right exists, 
must be pursuant to contract and not by oper- 
ation of law or statutory provision. Wilson v. 
Ervin, 227 N.C. 396, 42 S.E.2d 468 (1947); 
Bowling v. Bowling, 243 N.C. 515, 91 S.E.2d 
176 (1956). 
A verbal agreement between two parties 

owning a note, payable to them jointly, that 
upon the death of either without issue it shall 
belong to the survivor is valid. Taylor v. Smith, 
116 N.C. 531, 21 S.E. 202 (1895). 
Instrument Held Ineffective to Provide 

for Survivorship. — While this section may 
not preclude tenants in common from providing ~ 
for survivorship by adequate contract inter 
sese, an instrument executed by them which 
merely expresses a general intent that the 
survivor should take the fee, without any words 
of conveyance, is ineffective. The execution by 
the administrator of the deceased tenant in 
common of a deed to the surviving tenant, made 
under the supposed authority of the contract, is 
without effect. Pope v. Burgess, 230 N.C. 323, 
53 S.E.2d 159 (1949). 
Applied in Powell v. Malone, 22 F. Supp. 300 

(M.D.N.C. 1938). 
Cited in Buffaloe v. Barnes, 226 N.C. 313, 38 

S.E.2d 222 (1946); O’Brien v. Reece, 45 N.C. 
App. 610, 263 S.E.2d 817 (1980); McLain v. 
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Wilson, 91 N.C. App. 275, 371 S.E.2d 151 
(1988); Mutual Community Savs. Bank v. Boyd, 
125 N.C. App. 118, 479 S.E.2d 491 (1996). 

Il. ESTATES OF HUSBAND AND WIFE. 

Section Inapplicable to Conveyances to 
Husband and Wife. — The act of 1784, now 
this section, abolishing survivorship in joint 
tenancies, does not apply to conveyances to 
husband and wife, for the reason assigned in 
Motley v. Whitemore, 19 N.C. 537 (1837), that 
“being in law but one person they have each the 
whole estate as one person; and on the death of 
either of them the whole estate continues in the 
survivor.” Long v. Barnes, 87 N.C. 329 (1882); 
Smith v. Gordon, 204 N.C. 695, 169 S.E. 634 

(1933). 
In construing this statute, the Supreme 

Court held that it had no application to an 
estate granted to husband and wife, on the 
ground that it is not an estate in joint tenancy, 
but an entirety estate. Motley v. Whitemore, 19 
N.C. 537 (1837); Gray v. Bailey, 117 N.C. 439, 
23 S.E. 318 (1895); Woolard v. Smith, 244 N.C. 
489, 94 S.E.2d 466 (1956). 

Survivorship in Joint Bank Accounts. — 

Where agreements of husband and wife relat- 
ing to savings accounts provide that the ac- 
counts are held by them as joint tenants with 
right of survivorship, and not as tenants in 

common, the right of survivorship exists pursu- 

ant to the contracts, and upon the death of the 

husband the widow is entitled to take the 
whole. Bowling v. Bowling, 243 N.C. 515, 91 
S.E.2d 176 (1956). 

Estate by Entireties Not Abolished. — It 

has been held in several well considered deci- 

sions of the Supreme Court that our Constitu- 

tion and the later statutes relative to the prop- 

erty and rights of married women have not thus 

far destroyed or altered the nature of this 

estate by entireties, a conveyance to a husband 

and wife. Bruce v. Sugg, 109 N.C. 202, 13 S.E. 

790 (1891); Ray v. Long, 132 N.C. 891, 44 S.E. 

652 (1903); West v. Aberdeen & R.R., 140 N.C. 

620, 53 S.E. 477 (1906); Bynum v. Wicker, 141 

N.C. 95, 53 S.E. 478 (1906); Jones v. W.A. Smith 

& Co., 149 N.C. 318, 62 S.E. 1092 (1908); 
McKinnon, Currie & Co. v. Caulk, 167 N.C. 411, 

83 S.E. 559 (1914). See also Martin v. Lewis, 

187 N.C. 473, 122 S.E. 180 (1924). 
The right of survivorship applies to es- 

tates in land conveyed jointly to husband and 

wife, and title vests in the heirs of the one 

surviving the other. Murchison v. Fogleman, 

165 N.C. 397, 81 S.E. 627 (1914). 
A conveyance to a husband and wife, as 

such, creates an estate of entirety, and does 

not make them joint tenants or tenants in 

common. Neither can alien without the consent 

of the other, and the survivor takes the whole. 

Needham v. Branson, 27 N.C. 426 (1845); Todd 
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v. Zachary, 45 N.C. 286 (1853); Woodford v. 
Higly, 60 N.C. 234 (1864); Long v. Barnes, 87 

N.C. 329 (1882). 
Where the husband and wife purchase 

property, each furnishing a portion of the 
purchase money, an estate in entirety and not a 
joint estate is created which they hold per tout 
et non per my. Ray v. Long, 132 N.C. 891, 44 

S.E. 652 (1903). 

Ill. JOINT TENANCY 
IN PARTNERSHIP 

PROPERTY. 

Joint Tenancy of Partnership in Land. — 
This section provides that land jointly pur- 
chased for partnership purposes shall, upon the 
death of one partner, survive to the others for 
the purpose of paying the partnership debts. 
Real estate held and used for partnership pur- 
poses is subject to partnership debts to the 
exclusion of the heir or widow of the deceased. 
When the partnership debts are satisfied, if 
there is any remainder, such share as would 
have fallen to the deceased partner, shall be 
delivered over to the heirs, executors, adminis- 
trators or assigns. Stroud v. Stroud, 61 N.C. 525 

(1868). 
Upon Settlement Partnership Land De- 

scends as Real Estate. — When land is pur- 
chased in fee by partnership funds and for 
partnership purposes, and one partner dies, 
upon the settlement of the partnership debts 

his share of the land descends to his heir as real 

estate. Summey v. Patton, 60 N.C. 601 (1864). 

When lands are purchased by a partnership 

with partnership funds, upon the death of one 

of the partners, in the absence of any agree- 

ment in the articles of partnership to the con- 

trary, his share therein descends to his heir at 

law as real estate, if the personal property of 

the partnership is sufficient to pay all the 

partnership debts and demands. Sherrod v. 

Mayo, 156 N.C. 144, 72 S.E. 216 (1911). 

Heir May Recover from Surviving Part- 

ner. — The heir at law to whom a deceased 

partner had conveyed by deed his share of 

lands purchased with partnership funds is en- 

titled to the lands against the rights of the 

surviving partner, in an action by the latter for 

possession for the purpose of winding up the 

partnership affairs, when it appears that the 

partnership personalty is sufficient for the pur- 

pose of paying the partnership debts and satis- 

fying any claim the surviving partner may 

have, and there is no provision in the articles of 

the partnership agreement of a contrary pur- 

pose. Sherrod v. Mayo, 156 N.C. 144, 72 S.E. 

216 (1911). 
Immaterial Whether Claim Is by Deed or 

Inheritance. — When the rule applies that 

lands purchased by partnership funds descend 

to the heir at law, it is immaterial whether the 
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heir of the deceased partner claims his interest 
by deed from him or by inheritance. Sherrod v. 
Mayo, 156 N.C. 144, 72 S.E. 216 (1911). 

Section 59-74 is to be read in connection 
with this section respecting the settlement of 
partnership affairs by surviving partners. Cop- 
persmith v. Upton, 228 N.C. 545, 46 S.E.2d 565 

(1948). 
The fact that the surviving partner in- 

stituting action on a partnership asset has 
not filed a bond as required by § 59-74, is 
not ground for nonsuit, since the requirement 
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of a bond is for the protection of the estate of the 
deceased partner, and the objection is not avail- 
able to one who is merely a debtor of the 
partnership. This conclusion is consonant with 
G.S. 59-75, which provides that upon failure of 
the surviving partner to file bond, the clerk of 
the superior court shall appoint a collector of 
the partnership upon application of any person 
interested in the estate of the deceased partner. 
Coppersmith v. Upton, 228 N.C. 545, 46 S.E.2d 
565 (1948). 

OPINIONS OF ATTORNEY GENERAL 

Effect on Common Law Application to 
Joint Bank Accounts. — See opinion of the 

Attorney General to Mr. W.C. York, Department 
of Insurance, 41 N.C.A.G. 352 (1971). 

§ 41-2.1. Right of survivorship in bank deposits created by 
written agreement. 

(a) A deposit account may be established with a banking institution in the 
names of two or more persons, payable to either or the survivor or survivors, 
with incidents as provided by subsection (b) of this section, when both or all 
parties have signed a written agreement, either on the signature card or by 
separate instrument, expressly providing for the right of survivorship. 

(b) A deposit account established under subsection (a) of this section shall 
have the following incidents: 

(1) Either party to the agreement may add to or draw upon any part or all 
of the deposit account, and any withdrawal by or upon the order of 
either party shall be a complete discharge of the banking institution 
with respect to the sum withdrawn. 

(2) During the lifetime of both or all the parties, the deposit account shall 
be subject to their respective debts to the extent that each has 
contributed to the unwithdrawn account. In the event their respective 
contributions are not determined, the unwithdrawn fund shall be 
deemed owned by both or all equally. 

(3) Upon the death of either or any party to the agreement, the survivor, 
or survivors, become the sole owner, or owners, of the entire 
unwithdrawn deposit, subject to the following claims listed below in 
subdivisions a. through e. upon that portion of the unwithdrawn 
deposit which would belong to the deceased had the unwithdrawn 
deposit been divided equally between both or among all the joint — 
tenants at the time of the death of the deceased: 
a. The allowance of the year’s allowance to the surviving spouse of the 

deceased; 
b. The funeral expenses of the deceased; 
c. The cost of administering the estate of the deceased; 
d. The claims of the creditors of the deceased; and 
e. Governmental rights. 

(4) Upon the death of one of the joint tenants provided herein the banking 
institution in which said joint deposit is held shall pay to the legal 
representative of the deceased, or to the clerk of the superior court if 
the amount is less than two thousand dollars ($2,000), the portion of 
the unwithdrawn deposit made subject to the claims and expenses as 
provided in subdivision (3) above, and may pay the remainder to the 
surviving joint tenant or joint tenants. Said legal representative shall 
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hold the portion of said unwithdrawn deposit paid to him and not use 

the same for the payment of the claims and expenses as provided in 

subdivision (3) above unless and until all other personal assets of the 

estate have been exhausted, and shall then use so much thereof as 

may be necessary to pay said claims and expenses. Any part of said 

unwithdrawn deposit not used for the payment of said claims and 

expenses shall, upon the settlement of the estate, be paid to the 

surviving joint tenant or tenants. 
(c) This section shall be subject to the provisions of law applicable to 

transfers in fraud of creditors. 
(d) This section shall.not be deemed exclusive; deposit accounts not con- 

forming to this section, and other property jointly owned, shall be governed by 

other applicable provisions of the law. 
(e) As used in this section: 

(1) “Banking institution” includes commercial banks, industrial banks, 

building and loan associations, savings and loan associations, and 

credit unions. 
(2) “Deposit account” includes both time and demand deposits in commer- 

cial banks and industrial banks, installment shares, optional shares 

and fully paid share certificates in building and loan associations and 

savings and loan associations, and deposits and shares in credit 

unions. 
(3) “Unwithdrawn deposit” shall be the amount in the deposit account 

held by the banking institution at the time of the death of the joint 

tenant; provided, however, that the banking institution shall not be 

held responsible for any amount properly paid out of said account 

prior to notice of such death. 
(f) This section does not repeal or modify any provisions of the law relating 

to estate or inheritance taxes. 
(g) Adeposit account under subsection (a) of this section may be established 

by a written agreement in substantially the following form: 

“We, the undersigned, hereby agree that all sums deposited at any time, 

including sums deposited prior to this date, in the ——W___ (name of 

institution) in the joint account of the undersigned, shall be held by us as 

co-owners with the right of survivorship, regardless of whose funds are 

deposited in said account and regardless of who deposits the funds in said 

account. Either or any of us shall have the right to draw upon said account, 

without limit, and in case of the death of either or any of us the survivor or 

survivors shall be the sole owner or owners of the entire account. This 

agreement is governed by the provisions of § 41-2.1 of the General Statutes of 

North Carolina. 
Witness our hands and seals, this ______. day of ______, 

(Seal) 
(Seal) 
(Seal) 

Tee Seal) 

(1959, c. 404; 1963, c. 779; 1969, c. 863; 1973, c. 840; 1975, c. 19, s. i Sigs es I ao 

671, ss. 1, 2; 1998-69, s. 11; 1999-337, s. 9; 1999-456, s. 59.) 

Legal Periodicals. — For article on joint For survey of 1980 property law, see 59 

ownership of corporate securities in North N.C.L. Rev. 1209 (1981). 

Carolina, see 44 N.C.L. Rev. 290 (1966); 46 For survey of 1982 law on property, see 61 

N.C.L. Rev. 520 (1968). N.C.L. Rev. 1171 (1983). 

For note on joint bank accounts with the For article, “The Joint Tenancy Makes a 

right of survivorship in North Carolina, see 46 Comeback in North Carolina,” see 69 N.C.L. 

N.C.L. Rev. 669 (1968). Rev. 491 (1991). 
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CASE NOTES 

Rights of Creditors. — The legislature has 
not enacted any statute with respect to the 
rights of creditors against property held by 
virtue of a contract creating a joint tenancy 
with right of survivorship, except as to the right 
of survivorship in bank deposits created by a 
written agreement by husband and wife as 
provided by this section. Wilson County v. 
Wooten, 251 N.C. 667, 111 S.E.2d 875 (1960). 

Effect of Deposit into Joint Account. — A 
deposit by one spouse into an account in the 
names of both, standing alone, does not consti- 
tute a gift to the other; the depositor is still 
deemed to be the owner of the funds. Myers v. 
Myers, 68 N.C. App. 177, 314 S.E.2d 809 (1984). 

For a deposit by one spouse to consti- 
tute a gift to the other, there must be dona- 
tive intent coupled with loss of dominion over 
the property; the donor must divest himself of 
all right and title to, and control of, the gift. 
Myers v. Myers, 68 N.C. App. 177, 314 S.E.2d 
809 (1984). 

Wife Held Entitled to Funds in Joint 
Bank Account. — Notwithstanding the terms 
of an antenuptial contract and the terms of 
decedent-husband’s will in keeping with the 
contract, the wife is also entitled to the funds on 
deposit in a joint bank account, the contract for 
which was entered into after the marriage. 
Harden v. First Union Nat'l Bank, 28 N.C. App. 
75, 220 S.E.2d 136 (1975). 
Listing Survivorship Accounts on 90- 

Day Inventory Held Not to Make Accounts 
Part of Estate for Purpose of Right to 
Dissent. — Where executrix listed one-half of 
funds in survivorship accounts on 90-day in- 
ventory to comply with subdivisions (b)(3) and 
(4) of this section, listing accounts for this 
purpose on 90-day inventory did not make 
funds a part of net estate for purposes of 
determining right to dissent under former G.S. 
30-1. In re Estate of Francis, 327 N.C. 101, 394 
S.E.2d 150 (1990). 

Joint Bank Accounts with Survivorship 
Created Under Subsection (a) of This Sec- 
tion. — Because right of survivorship has been 
statutorily abolished where it follows as legal 
incident to existing joint tenancy, parties who 
wish to create right of survivorship applicable 
to joint bank accounts must comply with re- 
quirements of subsection (a) of this section. In 
re Estate of Heffner, 99 N.C. App. 327, 392 
S.E.2d 770 (1990), decided under law in effect 
prior to § 53-146.1. 
Account Established Under Subsection 

(a) Not Part of Net Estate. — Funds held by 
testator-spouse in joint tenancy with right of 
survivorship with third party established pur- 
suant to subsection (a) of this section do not 
become part of testator-spouse’s net estate for 

purposes of dissent statute. In re Estate of 
Francis, 327 N.C. 101, 394 S.E.2d 150 (1990). 
The signature card constitutes the con- 

tract between the depositor of money, and 
the bank in which it is deposited, and it 
controls the terms and disposition of the ac- 
count. Threatte v. Threatte, 59 N.C. App. 292, 
296 S.E.2d 521 (1982); Myers v. Myers, 68 N.C. 
App. 177, 314 S.E.2d 809 (1984). 

Or Signed Certificate Would Be Suffi- 
cient. — Either a properly executed signature 
card or a certificate signed by both parties and 
expressly providing for a right of survivorship 
would be sufficient to create a joint account — 
with right of survivorship. Threatte v. Threatte, 
59 N.C. App. 292, 296 S.E.2d 521 (1982). 
Written agreement not signed by party 

asserting rights as a survivor is not suffi- 
cient to satisfy statutory requirements of sub- 
section (a) of this section. In re Estate of 
Heffner, 99 N.C. App. 327, 392 S.E.2d 770 
(1990), decided under law in effect prior to 
§ 53-146.1. 

Plain language of this section clearly 
requires that both parties sign a written 
agreement. In re Estate of Heffner, 99 N.C. 
App. 327, 392 S.E.2d 770 (1990), decided under 
law in effect prior to § 53-146.1. 

A certificate of deposit did not itself 
constitute compliance with subsection (a) of 
this section since the certificate did not contain 
the signatures of the depositors and thus did 
not amount to a signed writing as contemplated 
by the statute. The provision of the certificate, 
“Payable to said depositor, or, if more than one, 
to either or any of said depositors or the survi- 
vors or survivor,” absent any other evidence, 
was not dispositive as to the ownership of 
funds. The use of the conjunction “or” in the 
certificate did not establish the right of 
survivorship but merely created an agency for 
the one other than the depositor to withdraw 
funds, such agency terminating at depositor’s 
death. O’Brien v. Reece, 45 N.C. App. 610, 263 
S.E.2d 817 (1980). ji 
Nor Did Signature Card Signed by De- 

positors. — A signature card signed by depos- 
itors did not comply with this section where the 
card did not expressly provide for the right of 
survivorship in the certificate of deposit in that 
there was no indication in the space provided 
on the signature card that gave effect to the 
survivorship provision. O’Brien v. Reece, 45 
N.C. App. 610, 263 S.E.2d 817 (1980). 
Where signature cards for savings and 

loan association accounts designated both 
parties “as joint tenants with right of 
survivorship” and instructed the savings and 
loan association “to act pursuant to any one or 
more of the joint tenants’ signatures, shown 
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below, in any manner in connection with this 
account and, ... to pay, without any liability for 
such payment, to any one or the survivor or 
survivors at any time,” the withdrawal clause 
indicating that withdrawals were to be made 
only by the deceased party would be disre- 
garded and the contractual terms allowing both 
parties the right to act in any manner regard- 
ing the account controlled. McLain v. Wilson, 91 
N.C. App. 275, 371 S.E.2d 151 (1988), cert. 
denied, 324 N.C. 328, 377 S.E.2d 749 (1989). 
Survivorship Account Not Created. — 

Where the materials of the parties showed 
without contradiction that though plaintiff and 
codepositor intended to establish a joint sav- 
ings account with the right of survivorship, 
codepositor died before signing the agreement, 
the statutory terms for creating a survivorship 
account were not complied with, and plaintiff’s 
action seeking the release of funds held in the 
savings account, titled in his name and that of 
the decedent, had no basis. Powell v. First 
Union Nat’! Bank, 98 N.C. App. 227, 390 S.E.2d 
461 (1990). 
No Trust Created. — Where deceased 

opened a savings account and on the applica- 
tion form wrote, “Payable to Rose Z. Weaver, as 
survivor only,” there was no trust created with 
right of survivorship, since there was no evi- 
dence of a transfer or assignment of a present 
beneficial interest but only the expression of a 
desire that plaintiff own the account at the 
death of the depositor. Kyle v. Groce, 50 N.C. 
App. 204, 272 S.E.2d 609 (1980). 
Change of Joint Account. — Where plain- 

tiff and his former wife executed a joint account 
agreement with right of survivorship pursuant 
to this section, the joint account could be 
changed only by the signatures of all the par- 
ties to the joint account agreement or by one 
party's withdrawing the complete account and 
opening a new account. This section does not 
permit only one of the joint tenants of the 
account in question to change it from the orig- 
inal agreement executed by both parties to the 
detriment of the other. Benfield v. First Fed. 
Sav. & Loan Ass’n, 44 N.C. App. 371, 261 S.E.2d 
150 (1979): | 
Abstention by Bankruptcy Court. — Ina 

bankruptcy action concerning the issue of 
rights of ownership in a joint bank account with 
rights of survivorship, the bankruptcy court 
refused to rule on the issue since it was clearly 
one of state law requiring state expertise and, 
thus, the issue was one of unsettled North 
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Carolina law on which a court of that state 
should have made a ruling. Kimrey v. Dorsett, 
10 Bankr. 466 (Bankr. M.D.N.C. 1981). 

Liability for Wrongful Conversion. — 
This section and the signature card serve only 
to discharge the bank from liability to its de- 
positors; they do not release one depositor to a 
joint account from liability to another for a 
withdrawal which constitutes wrongful conver- 
sion. Myers v. Myers, 68 N.C. App. 177, 314 
S.E.2d 809 (1984). 

Co-defendants of step-daughter who trans- 
ferred funds that were located in her joint bank 
accounts which she shared with her step-fa- 
ther, the decedent, were not entitled to sum- 
mary judgment pursuant to this section on the 
plaintiff’s conversion claims where the defen- 
dant/step-daughter knew that the money was 
not hers and that “[s]aid transfers were made 
without [his]knowledge or consent.” Hutchins v. 
Dowell, 188 N.C. App. 673, 531 S.E.2d 900, 
2000 N.C. App. LEXIS 781 (2000). 
Action against Spouse for Conversion. 

— When one spouse deposits funds into a joint 
account with the other, the other is designated 
the depositor’s agent, with authority to with- 
draw the funds. The depositing spouse, as prin- 
cipal, thus may bring an action in conversion 
against the withdrawing spouse to recover 
funds which that spouse has converted as 
agent. Myers v. Myers, 68 N.C. App. 177, 314 
S.E.2d 809 (1984). 
Applied in Johnson v. Northwestern Bank, 

27N.C. App. 240, 218 S.E.2d 722 (1975); Sutton 
v. Sutton, 35 N.C. App. 670, 242 S.E.2d 644 
(1978); Salvation Army v. Welfare, 63 N.C. App. 
156, 303 S.E.2d 658 (1983); Napier v. High 
Point Bank & Trust Co., 100 N.C. App. 390, 396 
S.E.2d 620 (1990); Holloway v. Wachovia Bank 
& Trust Co., 104 N.C. App. 631, 410 S.E.2d 915 

(1991). 
Cited in Combs v. Eller, 30 N.C. App. 30, 226 

S.E.2d 197 (1976); Moore v. Galloway, 35 N.C. 
App. 394, 241 S.E.2d 386 (1978); Stanley v. 
Miller, 42 N.C. App. 232, 256 S.E.2d 308 (1979); 
Kimrey v. Dorsett, 10 Bankr. 466 (M.D.N.C. 
1981); Miller v. Miller, 117 N.C. App. 71, 450 
S.E.2d 15 (1994); Davis v. Wrenn, 121 N.C. App. 
156, 464 S.E.2d 708 (1995); Mutual Community 
Savs. Bank v. Boyd, 125 N.C. App. 118, 479 
S.E.2d 491 (1996); State ex rel. Pilard v. 
Berninger, 154 N.C. App. 45, 571 S.E.2d 836, 
2002 N.C. App. LEXIS 1407 (2002), cert. de- 
nied, 356 N.C. 694, 579 S.E.2d 100 (2003). 

OPINIONS OF ATTORNEY GENERAL 

Joint Bank Account; Decedent’s Share 
Applied in Payment of Debts; As Basis for 
Computing Administrator’s Bond Re- 
quired. — See opinion of the Attorney General 

to Mr. Everitte Barbee, Clerk, Superior Court of 

Onslow County, 40 N.C.A.G. 23 (1970). 
Unwithdrawn Deposits Which Would 

Have Belonged to Decedent Are Subject to 
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Computation of Costs of Administration. 
— See opinion of the Attorney General to Mr. 
R.J. White, Jr., 42 N.C.A.G. 316 (1973). 

§ 41-2.2. Joint ownership of corporate stock and invest- 
ment securities. 

(a) In addition to other forms of ownership, shares of corporate stock or 

investment securities may be owned by any parties as joint tenants with rights 

of survivorship, and not as tenants in common, in the manner provided in this 

section. 
(b)(1) A joint tenancy in shares of corporate stock or investment securities 

as provided by this section shall exist when such shares or securities 

indicate that they are owned with the right of survivorship, or 

otherwise clearly indicate an intention that upon the death of either 

party the interest of the decedent shall pass to the surviving party. 

(2) Such a joint tenancy may also exist when a broker or custodian holds 

the shares or securities for the joint tenants and by book entry or 

otherwise indicates (i) that the shares or securities are owned with the 

right of survivorship, or (ii) otherwise clearly indicates that upon the 

death of either party, the interest of the decedent shall pass to the 
surviving party. Money in the hands of such broker or custodian 
derived from the sale of, or held for the purpose of, such shares or 

securities shall be treated in the same manner as such shares or 

securities. 
(c) Upon the death of a joint tenant his interest shall pass to the surviving 

joint tenant. The interest of the deceased joint tenant, even though it has 

passed to the surviving joint tenant, remains liable for the debts of the 

decedent in the same manner as the personal property included in his estate, 

and recovery thereof shall be made from the surviving joint tenant when the 
decedent’s estate is insufficient to satisfy such debts. 

(d) This section does not repeal or modify any provisions of the law relating 

to estate or inheritance taxes. (1967, c. 864, s. 1; 1969, c. 1115, s. 2; 1989 (Reg. 
Sess., 1990), c. 891, s. 2; 1998-69, s. 12; 1999-337, s. 10.) 

Editor’s Note. — Session Laws 1989 (Reg. Legal Periodicals. — For article on joint 

Sess., 1990), c. 891, which amended this sec- ownership of corporate securities in North 
tion, provided in s. 3: “Nothing in this act shall Carolina, see 46 N.C.L. Rev. 520 (1968). 
be construed to affect the validity of instru- For article, “The Joint Tenancy Makes a 

ments that provide for a right of survivorship Comeback in North Carolina,” see 69 N.C.L. 
executed prior to the effective date of this act.” Rey. 491 (1991). 
The act became effective January 1, 1991. 

CASE NOTES 

Applied in Johnston Health Care Ctr., Cited in O’Brien v. Reece, 45 N.C. App. 610, 
L.L.C. v. North Carolina Dep’t of Human Res., 263 S.E.2d 817 (1980). 
136 N.C. App. 307, 524 S.E.2d 352, 2000 N.C. 
App. LEXIS 20 (2000). 

§§ 41-2.3, 41-2.4: Reserved for future codification purposes. 

§ 41-2.5. Tenancy by the entirety in mobile homes. 

(a) When a husband and wife become co-owners of a mobile home, in the 
absence of anything to the contrary appearing in the instrument of title, they 
become tenants by the entirety with all the incidents of an estate by the 
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entirety in real property, including the right of survivorship in the case of 
death of either. 

(b) For the purpose of this section it shall be immaterial whether the 
property at any particular time shall be classified for any purpose as either real 
or personal. The provisions of subsection (a) shall not limit or prohibit any 
other type of ownership otherwise authorized by law. 

(c) For purposes of this section “mobile home” means a portable manufac- 
tured housing unit designed for transportation on its own chassis and 
placement on a temporary or semipermanent foundation having a measure- 
ment of over 32 feet in length and over eight feet in width. As used in this 
Article, “mobile home” also means a double-wide mobile home which is two or 
more portable manufactured housing units designed for transportation on 
their own chassis, which connect on site for placement on a temporary or 
semipermanent foundation having a measurement of over 32 feet in length 
and over eight feet in width. 

(d) This section does not repeal or modify any provisions of the law relating 
to estate or inheritance taxes. (1981, c. 507, s. 1; 1999-337, s. 11.) 

Legal Periodicals. — For survey of 1981 
property law, see 60 N.C.L. Rev. 1420 (1982). 

CASE NOTES 

Security interest in a mobile home which 
was moveable, tangible property, was governed 
by Article 9 of the U.C.C. subsection (a) of this 
section, which provides that when a husband 
and wife become co-owners of a mobile home, in 
the absence of anything to the contrary appear- 
ing in the instrument of title, they become 

an estate by the entirety in real property, does 
not dictate a contrary result. Joyce  v. 
Cloverbrook Homes, Inc., 81 N.C. App. 270, 344 
S.E.2d 58, cert. denied, 317 N.C. 704, 347 

S.E.2d 42 (1986). 
Cited in In re Foreclosure of Deed of Trust, 

303 N.C. 514, 279 S.E.2d 566 (1981). 
tenants by the entirety with all the incidents of 

§ 41-3. Survivorship among trustees. 

In all cases where only a naked trust not coupled with a beneficial interest 

has been created or exists, or shall be created, and the conveyance is to two or 

more trustees, the right to perform the trust and make estates under the same 

shall be exercised by any one of such trustees, in the event of the death of his 

cotrustee or cotrustees or the refusal or inability of the cotrustee or cotrustees 

to perform the trust; and in cases of trusts herein named the trustees shall 

hold as joint tenants, and in all respects as joint tenants held before the year 

1784. (1885, c. 327, s. 1; Rev., s. 1580; C.S., s. 1736.) 

Cross References. — As to limitation on 
actions by cotenants of personal property, see 

G.S. 1-29. As to survivorship among trustees 
with power of sale, see G.S. 45-8. 

CASE NOTES 

The trustees of a trust estate hold as 
joint tenants, and not as tenants in common. 
Cameron v. Hicks, 141 N.C. 21, 53 S.E. 728 
(1906); Webb v. Borden, 145 N.C. 188, 58 S.E. 
1083 (1907). 
Loss of Right to Trustee Is Loss to Cestui 

and Cotrustees. — When a right of entry is 

barred and the right of action lost by a trustee 
through an adverse occupation, the cestui que 
trust and the cotrustees are also precluded 
from asserting claim to the land. Cameron v. 
Hicks, 141 N.C. 21, 53 S.E. 728 (1906). 

Cited in In re Michal, 273 N.C. 504, 160 
S.E.2d 495 (1968). 
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§ 41-4. Limitations on failure of issue. 

Every contingent limitation in any deed or will, made to depend upon the 

dying of any person without heir or heirs of the body, or without issue or issues 

of the body, or without children, or offspring, or descendant, or other relative, 

shall be held and interpreted a limitation to take effect when such person dies 

not having such heir, or issue, or child, or offspring, or descendant, or other 

relative (as the case may be) living at the time of his death, or born to him 

within 10 lunar months thereafter, un less the intention of such limitation be 

otherwise, and expressly and plainly declared in the face of the deed or will 

creating it: Provided, that the rule of construction contained in this section 

shall not extend to any deed or will made and executed before the fifteenth of 

January, 1828. (1827, c. 7; R.C., c. 43, s. 

1737.) 

Legal Periodicals. — For article, “The Rule 

Against Perpetuities in North Carolina,” see 57 
N/C.L. Reviit2 (a7 oye 

For survey of 1980 property law, see 59 
N.C.L. Rev. 1209 (1981). 

For article, “Class Gifts in North Carolina — 

When Do We ‘Call The Roll’?,” see 21 Wake 

Forest L. Rev. 1 (1985). 

3: Code, s. 1327; Rev., s. 1581; C.S., s. 

For article, “Does the Fee Tail Exist in North 
Carolina?,” see 23 Wake Forest L. Rev. 767 

(1988). 
For note, “Rawls v. Early: A Refusal to Imply 

Conditions of Survivorship Upon Ascertained 
Contingent Remaindermen,” see 68 N.C.L. Rev. 

1343 (1990). 

CASE NOTES 

Editor’s Note. — Many of the cases under 
this section were decided prior to the enactment 
of G.S. 41-6.3, which abolished the rule in 

Shelley’s case. 
Purpose of Section. — This section was 

enacted for the primary purpose of making 
contingent limitations good by fixing a definite 
time when the estate of the first taker shall 
become absolute, and also to establish a rule of 
interpretation by which the estate of the first 
taker shall be affected with the contingency till 
the time of his death unless a contrary intent 
appears on the face of the instrument. Sain v. 
Baker, 128 N.C. 256, 38 S.E. 858 (1901); Harrell 

v. Hagan, 147 N.C. 111, 60 S.E. 909 (1908); 
Kirkman v. Smith, 174 N.C. 603, 94 S.E. 423 
(1917); Bell v. Kessler, 175 N.C. 525, 95 S.E. 

881 (1918). 
The primary purpose of the enactment of this 

section was not to abrogate the rule which 
favors the early vesting of estates but it has 
been given that effect under certain circum- 
stances in the North Carolina decisions. 
Cabarrus Bank & Trust Co. v. Finlayson, 286 
F.2d 251 (4th Cir. 1961). 

This section was enacted in 1827 to meet the 
rule then generally prevailing in this country 
that a gift over on “death without issue” in a 
deed or will meant an indefinite failure of issue 
and hence was void for remoteness. Cabarrus 
Bank & Trust Co. v. Finlayson, 286 F.2d 251 
(4th Cir. 1961). 

The purpose of this section is to save gifts 
over upon the contingency of someone’s dying 

without issue if the contingency occurs after the 
death of the testator or after some estate or 
period subsequent to his death. White v. 
Alexander, 290 N.C. 75, 224 S.E.2d 617 (1976). 

The purpose of this section is to sustain the 
contingent interest created by the testator and 
ensure that the interest will pass in possession 
when and if the contingency occurs, even if the 
occurrence is after the death of the testator. 
Therefore, when the contingency is fulfilled the 
limitation is deemed to take effect. Hollowell v. 
Hollowell, 107 N.C. App. 166, 420 S.E.2d 827, 
aff'd, 333 N.C. 706, 430 S.E.2d 235 (1993). 

Section Is Obligatory. — The rule laid 
down by this section is obligatory on the courts, 
and must be observed in all cases except, as 
provided by the statute, when a contrary intent 
is “expressly and plainly declared in the face of 
the deed or will.” Patterson v. McCormick, 177. 

N.C. 448, 99 S.E. 401 (1919). 
Inapplicable to Wills Executed before 

January 15, 1828. — See Rice v. Satterwhite, 
21 N.C. 69 (1835); Brown v. Brown, 25 N.C. 134 
(1842); Gibson v. Gibson, 49 N.C. 425 (1857); 
Patterson v. McCormick, 177 N.C. 448, 99 S.E. 

401 (1919). 
Does Not Interfere with Rule in 

Shelley’s Case. — The section does not inter- 
fere with the application of the principle laid 
down in Shelley’s case in determining the na- 
ture and extent of the precedent estate. This is 
declared in Sanderlin v. Deford, 47 N.C. 74 
(1854), in construing a will executed in 1838. 
King v. Utley, 85 N.C. 59 (1881). 
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Doctrine of Shifting Uses and Executory 
Devises Unaffected. — This section is a rule 
of construction upholding the second and con- 
tingent estate upon the death of the first taker 
without heirs, etc., and does not change the 
application of the doctrine of shifting uses and 
executory devises in determining the nature 
and extent of the precedent estate. Sessoms v. 
Sessoms, 144 N.C. 121, 56 S.E. 687 (1907). 
Common-Law Rule Superseded. — 

Where there was a devise of lands for life, then 
to J and C equally, and in case “they or either of 
them die without issue,” then to the heirs of 
certain others and the survivor of J and C 
equally, it was held that the common-law doc- 
trine that a limitation contingent upon death 
and failure of issue is void for remoteness gives 
place to the new rule of construction enacted by 
this section, made applicable since January 15, 
1828, without restriction as to immediate es- 
tates, and a contrary intent not being expressly 
and plainly declared in the face of the instru- 
ment, the death without issue referred to the 
death of J and C; and it appearing that J died 
without issue after the death of the first taker, 
and C survived, with issue, the absolute fee 
simple title to the lands was in C and the other 
ulterior remaindermen. Patterson Vv. 
McCormick, 177 N.C. 448, 99 S.E. 401 (1919). 
Rule When Will Is Ambiguous. — Where 

there is ambiguity in a will as to whether the 
vesting of an estate devised for life with contin- 
gent limitation over shall be at the death of the 
testatrix or that of the first taker, under the 
principle that the law favors the early vesting 
of estates, the former will be taken; and where 
it clearly appears from the terms of the will and 
surrounding circumstances that that was the 
intent of the testatrix, it will not be affected by 
the section, by which a contingent limitation 
depending upon the dying of a person without 
heir, etc., is to vest at the death of such person. 
Westfeldt v. Reynolds, 191 N.C. 802, 133 S.E. 
168 (1926); Moore v. Hunter, 46 N.C. App. 449, 
265 S.E.2d 884 (1980). 
Provisions of Section Prevail over Rule 

of Stare Decisis. — A vested interest in lands 
cannot be established under the doctrine of 
stare decisis in direct conflict with the expres- 
sions of a statutory change of the rule to the 
contrary, where the decisions relied upon are 
upon a construction of a written instrument 
made or executed before the statutory enact- 
ment and excepted by it from its provisions, 
and the subsequent decisions of affirmance of 
the old rule of construction are either conflict- 
ing among themselves or upon prior executed 
instruments excepted by the statute, or without 
express reference thereto; and this section, 
changing the rule of construction as to the 
vesting of an interest contingent upon a death 
with issue, cannot be affected by the rule laid 
down in Hilliard v. Kearney, 45 N.C. 221 (1853), 
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and subsequent decisions on the subject. 
Patterson v. McCormick, 177 N.C. 448, 99 S.E. 

401 (1919). 
The law favors early indefeasible or ab- 

solute vesting of estates. As a corollary of 
this rule, such a construction is to be put upon 
conditional expressions, which render a testa- 
mentary gift defeasible, as to confine their 
operation to as early a period as the words of 
the will allow, so that it may become an abso- 
lute interest as soon as the language of the 
testator will permit. Elmore v. Austin, 232 N.C. 
13, 59 S.E.2d 205 (1950); Moore v. Hunter, 46 
N.C. App. 449, 265 S.E.2d 884 (1980). 
Contingent Remaindermen Take Trans- 

missible Estate. — Where there is a contin- 
gent executory devise to named persons in the 
event the first taker should die without issue, 

the persons who are to take the contingent 
limitation over are certain and only the event 
upon which they are to take is uncertain, and 
the contingent remaindermen take a transmis- 
sible estate which is not dependent upon their 
surviving the first taker, and upon the death of 
the contingent remaindermen prior to the 
death of the first taker without children then 
surviving, the estate goes to the heirs, next of 
kin, and successors of interest of the contingent 
remaindermen. Seawell v. Cheshire, 241 N.C. 
629, 86 S.E.2d 256 (1955). 
A contingent remainder dependent 

upon the death of a certain donee without 
issue means, under the terms of this section, 
without issue living at the time of death. Lee v. 
Oates, 171 N.C. 717, 88 S.E. 889 (1916). 
The words that the gift over “shall be... 

a limitation to take effect when such per- 
son dies not having such heir or issue, or child 
... living at the time of his death, or born to him 
within ten lunar months thereafter” mean sim- 
ply that the interest will be sustained and will 
pass in possession when and if the contingency, 
e.g., dying without issue, occurs, even if this 
event takes place after the death of the testator 
or grantor or after some intervening estate or 

period following his death. White v. Alexander, 
290 N.C. 75, 224 S.E.2d 617 (1976). 

The words, that the gift over “shall be ... a 
limitation to take effect when such person dies 
not having such heir or issue, or child ... living 
at the time of his death, or born to him within 
ten lunar months thereafter,” do not mean that 
a determination of those persons who take the 
interest must necessarily wait until the event 
occurs. At what point in time those persons are 
determined remains a question of the testator’s 
intent. White v. Alexander, 290 N.C. 75, 224 
S.E.2d 617 (1976). 

This section does not operate to post- 
pone vesting of the reversion until the 
death of the life tenant without children 
because a reversion is not an estate created by 
limitation in a deed or will but is an estate 
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created by operation of law. Atkins v. Burden, 
31 N.C. App. 660, 230 S.E.2d 594 (1976), cert. 
denied, 291 N.C. 710, 232 S.E.2d 202 (1977). 

Roll Must Be Called as of Death of First 
Taker. — To determine the effectiveness of a 
limitation over, the roll must be called as of the 
date of the death of the first taker. Turpin v. 
Jarrett, 226 N.C. 135, 37 S.E.2d 124 (1946). 
Where a will set up a trust with provision 

that the income therefrom be divided among 
named beneficiaries for life and the corpus 
proportionately to their issue upon their 
deaths, with further provision that if a benefi- 
ciary should die without issue, his share of the 
corpus should become a part of, and be distrib- 
uted in accordance with, the residuary clause, 
it was held that the person entitled to each 
share of the corpus was contingent upon 
whether each of the life beneficiaries died with 
or without issue surviving, and therefore the 
will set up a contingent and not a vested 
limitation, and the roll must be called as to 
each share of the corpus as of the death of its 
life beneficiary. Van Winkle v. Berger, 228 N.C. 
473, 46 S.E.2d 305 (1948). 
Where a contingent limitation over is made 

to depend upon the death of the first taker 
without children or issue, the limitation takes 
effect when the first taker dies without issue or 
children living at the time of his death. 
Williamson v. Cox, 218 N.C. 177, 10 S.E.2d 662 

(1940). 
Dying without heirs or issue, upon which a 

limitation over takes effect, is referable to the 
death of the first taker of the fee without issue 
living at the time of his death, and not to the 
death of any other person or to any intermedi- 
ate period. House v. House, 231 N.C. 218, 56 
S.E.2d 695 (1949). See Wachovia Bank & Trust 
Co. v. Waddell, 234 N.C. 34, 65 S.E.2d 317 
(1951); Seawell v. Cheshire, 241 N.C. 629, 86 
S.E.2d 256 (1955). 
Not as of Death of Testator. — A devise of 

land to L with limitation that if she “shall die 
leaving issue surviving her, then to such issue 
and their heirs forever,” but if she “die without 
issue surviving her, then the property to return 
to my eldest daughter,” the vesting of the estate 
in remainder depends upon the contingency of 
the death of L without leaving “issue” surviving 
her, and not upon the death of the testatrix. 
Rees v. Williams, 164 N.C. 128, 80 S.E. 247 
(1913), petition for rehearing dismissed, 165 
N.C. 201, 81 S.E. 286 (1914). 

Unless a contrary intent appears from the 
will, the event by which the estate must be 
determined will be referred not to the death of 
the devisor, but the holder of the particular 
estate itself, and the determinable quality of 
such an estate, or interest, will continue to 
affect it till the event occurs by which same is to 
be determined, or the estate becomes absolute. 
Patterson v. McCormick, 177 N.C. 448, 99 S.E. 
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401 (1919). See Williams v. Lewis, 100 N.C. 142, 
5 S.E. 435 (1888); Harrell v. Hagan, 147 N.C. 
111, 60 S.E. 909, 125 Am. St. R. 539 (1908). 
Rule in Hilliard v. Kearney Changed. — 

Under the rule at common law a limitation 
contingent upon death without issue was void 
for remoteness because it referred to an indef- 
inite failure of issue; and in order to give effect 
‘to the testator’s intention the courts began to 
look for some intermediate time, such as the 
termination of the life estate, or some other 
designated period, and held that the phrase 
“dying without issue” was to be referred to this 
intermediate period. Hilliard v. Kearney, 45 
N.C. 221 (1853). This principle was entirely 
changed by the act of 1827, which is now this 
section. American Yarn & Processing Co. v. 
Dewstoe, 192 N.C. 121, 133 S.E. 407 (1926). See 
Richlands Supply Co. v. Banks, 205 N.C. 343, 
171 S.E. 358 (1933); Brock v. Franck, 194 N.C. 
346, 139 S.E. 696 (1927); Whitley’s Elec. Serv., 
Inc. v. Sherrod, 32 N.C. App. 338, 232 S.E.2d 
223; 293 N.C. 498, 238 S.E.2d 607 (1977); 
Phillips v. Penland, 196 N.C. 425, 147 S.E. 731 
(1929); Hussey v. Burgwyn, 51 N.C. 385 (1859); 
Robertson v. Pickerell, 77 N.C. 302 (1877); 
Simon v. Mock, 75 N.C. App. 564, 331 S.E.2d 
300 (1985); Tew v. Hinson, 215 N.C. 456, 2 
S.E.2d 376 (1939); Phillips v. Penland, 196 N.C. 
A425, 147 S.E. 731 (1929); Hammond v. Will- 
iams, 215 N.C. 657, 3 S.E.2d 437 (1939); 
McKinnie Bros. Co. v. Wester, 188 N.C. 514, 125 
S.E. 1 (1924); Whitley’s Elec. Serv., Inc. v. 
Sherrod, 293 N.C. 498, 238 S.E.2d 607 (1977). 

Section Applies Notwithstanding Inter- 
vening Life Estate. — On devise of an estate 
to M for life, then to G and K, and if they should 
die without bodily heirs, then over, the creation 
and existence of the life estate, without more, 
does not, of itself, affect the statutory rule of 
construction as to estates in remainder, and the 
contingency affecting such estates will continue 
to affect the same till the death of the first 
takers in remainder. Kirkman v. Smith, 175 
N.C. 579, 96 S.E. 51 (1918). The section has 
been construed by the Supreme Court at least 
26 times, and in every case in which it has come 
before the court for construction it has uni- — 
formly been held that “dying without heirs or 
issue,” upon which a limitation over takes ef- 
fect, is referable to the death of the first taker of 
the fee, without issue living at the time of his 
death, and not to the death of any other person 
or to any intermediate period. Patterson v. 
McCormick, 177 N.C. 448, 99 S.E. 401 (1919). 
See Cowand v. Meyers, 99 N.C. 198, 6 S.H. 82 
(1888); Dunning v. Burden, 114 N.C. 33, 18 S.E. 
969 (1894); Kornegay v. Morris, 122 N.C. 199, 
29 S.E. 875, reheard, 123 N.C. 128, 31 S.E. 375 
(1898), petition to rehear dismissed, 124 N.C. 
424, 32 S.E. 733 (1899); Harrell v. Hagan, 147 
N.C. 111, 60 S.E. 909 (1908); Dawson v. Ennett, 
151 N.C. 548, 66 S.E. 566 (1909); Perrett v. 

522 



§41-4 

Bird, 152 N.C. 220, 67 S.E. 507 (1910); Elkins v. 
Seigler, 154 N.C. 374, 70 S.E. 636 (1911); 
Vinson v. Wise, 159 N.C. 653, 75 S.E. 732 
(1912); Hobgood v. Hobgood, 169 N.C. 485, 86 
S.E. 189 (1915); Whichard v. Craft, 175 N.C. 
128, 95 S.E. 94 (1918). 

First Taker Has Base and Qualified Fee. 
— O devised his lands to certain of his children, 
S, D, and J. By item 3 of the will a certain tract 
was devised to D and “the lawful heirs of his 
body lawfully begotten;” by item 9 it was pro- 
vided that in case of death of either of the 
children, his portion should revert to the sur- 
viving one, with further contingent limitations. 
It was held that these items should be con- 
strued together, and that the estate devised to 
D was not in fee simple, but a base and quali- 
fied fee, defeasible on the death of D without 
leaving living lineal descendants. Perrett v. 
Bird, 152 N.C. 220, 67 S.E. 507 (1910). 

First Taker Dying Without Issue Cannot 
Devise Property. — When a testator devises 
land to his son with a limitation over to his 
daughters, provided the son dies without heirs, 
the son, dying without children, cannot by will 
give his wife a life estate with the remainder to 
a third party. Sain v. Baker, 128 N.C. 256, 38 
S.E. 858 (1901); Seawell v. Cheshire, 241 N.C. 
629, 86 S.E.2d 256 (1955). 
Instances of Fee Simple Defeasible. — A 

devise to testator’s four sons, but if any one of 
them should “fail to become a father of a living 
child by lawful wedlock” his share should revert 
to the estate, was held to devise a fee simple to 
each son, defeasible upon his death without 
having a living child born in wedlock, but which 
becomes a fee simple absolute as to each son 
upon the birth of him of a living child in 
wedlock. Buffaloe v. Blalock, 232 N.C. 105, 59 
S.E.2d 625 (1950). 
By residuary clause, testator devised the 

remainder of his estate to his four sons, his sole 
heirs at law, each to take a defeasible fee to 
become absolute as to each upon the birth of a 
living child in wedlock. It was held that testator 
intended to dispose of all the residue of his 
estate in the residuary clause, including any 
reversion, and therefore if the fee of any one of 
the sons should be defeated, the reversion 
would go to the estate and pass under the 
residuary clause to the other sons or their 
heirs, who would not take as purchasers under 
the will but by descent from the devisees, and 
therefore deed executed by the four sons con- 
veys the fee simple absolute, since the deed of 
each would estop him or his heirs from claiming 
any reversionary interest if such interest 
should thereafter arise. Buffaloe v. Blalock, 232 
N.C. 105, 59 S.E.2d 625 (1950). 

Testator devised a life estate to his wife with 
provisions that at her death his lands should be 
divided among his living children, with partic- 
ular description as to the share each should 
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take, with further provision that one daughter 
(who had living children at the time the will 
was executed) should take a life estate in her 
share with remainder to her children, and that 
his other named daughter and three named 
sons should have their share in fee simple 
forever “And if either one of my daughters shall 
die without issue, their share of the lands shall 
be equally divided among” the three named 
sons. It was held that the words “shall die 
without issue” refer to the death of the devisees 
of the fee and not to the death of the life tenant, 
and the daughters took a defeasible fee so that 
upon the death of one of them without issue her 
surviving, her share became vested in the three 
named sons. House v. House, 231 N.C. 218, 56 

S.E.2d 695 (1949). 
Where a will provided that some of the ben- 

eficiaries shall each receive a percentage of the 
income from the trust estate for 20 years, then, 
as to all of these, the trust shall terminate and 
each shall receive a like percentage of the 
corpus of the trust absolutely, but should any of 
them die before the termination of the trust, 
the interest and corpus shall go to their respec- 
tive surviving issue, but if any die without issue 
surviving, “their respective shares shall be 
added to the residue of (the) estate,” each of the 

beneficiaries, at the death of testator, had a 
vested interest, subject to the 20-year trust, in 
his or her respective share in fee, defeasible 
upon dying without issue before the termina- 
tion of the trust. Little v. Wachovia Bank & 
Trust Co., 252 N.C. 229, 113 S.E.2d 689 (1960). 
Where testatrix bequeathed property to her 

daughter or to the children of testatrix’s son if 
the daughter should die childless, the daughter 
took only a defeasible title which terminated 
upon her death without children. Cabarrus 
Bank & Trust Co. v. Finlayson, 286 F.2d 251 

(4th Cir. 1961). 
Instance of Fee Simple Determinable. — 

Testator devised lands to his daughter with 
further provision that the gift should become 
absolute if she improved the land by erecting a 
dwelling or if she should die leaving issue, but 
that if she should fail to improve the lot or 
should die without living issue, then the lands 
should be disposed of as directed in a subse- 
quent item. It was held that the devise created 
a fee simple determinable, and under the rule 
of construction requiring that the fee simple 
absolute should vest as soon as the language of 
the testator permits, the ambiguous provisions 
for defeasance must be read so as to require 
both of the specified contingencies to occur 
before the fee should be defeated, and therefore 
upon the erection of a dwelling house upon the 
property of the daughter her fee became abso- 
lute. Elmore v. Austin, 232 N.C. 13, 59 S.E.2d 
205 (1950). 

Estate Created Direct to Second Taker. 
— When by the operation of G.S. 41-1 a fee tail 
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is converted into a fee simple, with a limitation 

of a fee upon the death of the first taker without 

heirs, a separate estate is created direct from 

the testator to the second taker upon the hap- 

pening of the contingency, under the doctrine of 

shifting uses and by way of executory devise, 

and is not a qualification of the estate of the 

first taker, or too remote since the enactment of 

this section. Sessoms v. Sessoms, 144 N.C. 121, 

56 S.E. 687 (1907). 
A devise of lands to B in fee, “provided 

he has a child or children; but if he has no 

child, then to him for life,” with limitation over 

to the testator’s heirs at law, carries to the 

devisee a fee simple estate, defeasible upon his 

death without having had a child, the contin- 

gent event by which the estate is determined 
referring to the death of the devisee and holder 
of the prior estate unless a contrary intent 
clearly appears from the will itself; and upon 
the death of B and the nonhappening of the 
contingency named, the inheritance passes di- 
rectly from the testator to the ultimate devi- 
sees. Burden v. Lipsitz, 166 N.C. 523, 82 S.E. 

863 (1914). 
An estate to M and her bodily heirs, 

without further limitation, is converted 
into a fee simple under G.S. 41-1, but such an 
estate followed by the words “if no heirs, said 
lands shall go back to my estate,” will go over to 
the heirs of the grantor at the death of M, upon 
the nonhappening of the event, as a shifting use 
under the statute of uses, GS. 41-7, 
whereunder a fee may be limited after a fee, by 
deed, and under the provisions of this section 
that every contingent limitation in a deed or 
will made to depend upon the dying of any 
person without heir or heirs of the body, or 
issue, shall be held to be a limitation to take 
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effect when such person dies not having such 
heir, or issue, or child living at the time of his 
death. Willis v. Mutual Loan & Trust Co., 183 
N.C. 267, 111 S.E. 163 (1922). 
An estate to testator’s daughter N for 

life, and to the lawful heirs of her body, 
creates an estate tail converted by our statute 
into a fee simple; and a further limitation “and 
if she should die leaving no heirs, then the 
lands to return to the G family,” gives N a fee 
defeasible upon her death without issue, chil- 
dren, etc., under this section, and on her death, 
leaving children surviving, they take an uncon- 
ditional fee, and can make an absolute convey- 
ance thereof. Vinson v. Gardner, 185 N.C. 193, 

116 S.E. 412 (1923). 
Where a father devised the land in ques- | 

tion to plaintiff “to be hers and to her 
heirs, if any, and if no heirs, to be equally 
divided with my other children,” and at the 
time plaintiff executed deed to defendant, 
which was refused by him, plaintiff was mar- 
ried, but had been abandoned by her husband, 
and had no children, it was held that the 
plaintiff’s deed did not convey the indefeasible 
fee to the land free and clear of the claims of all 
persons, whether the limitation over be re- 
garded as a limitation over on failure of issue, 
or as not coming within the rule in Shelley’s 
case. Hudson v. Hudson, 208 N.C. 338, 180 S.E. 
597 (1935). 
Applied in Conrad v. Goss, 227 N.C. 470, 42 

S.E.2d 609 (1947); Lide v. Mears, 231 N.C. 111, 
56 S.E.2d 404 (1949); Blanchard v. Ward, 244 
N.C. 142, 92 S.E.2d 776 (1956). 

Cited in West v. Murphy, 197 N.C. 488, 149 
S.E. 731 (1929); Rigsbee v. Rigsbee, 215 N.C. 
757, 3 S.E.2d 331 (1939); Perry v. Bassenger, 
219 N.C. 838, 15 S.E.2d 365 (1941). 

§ 41-5. Unborn infant may take by deed or writing. 

An infant unborn, but in esse, shall be deemed a person capable of taking by 

deed or other writing any estate whatever in the same manner as if he were 

born. (R.C., c. 43, s. 4; Code, s. 1328; Rev., s. 1582; C.S., s. 1738.) 

Legal Periodicals. — For article, “The Rule 
in Wild’s Case in North Carolina,” see 55 N.C.L. 

Rev. 751 (1977). 

For note on the wrongful death of a viable 
fetus, see 23 Wake Forest L. Rev. 849 (1988). 

CASE NOTES 

Unborn Infant Takes from Time of Con- 
ception. — This section gives the same capac- 
ity to an unborn infant to take property as such 
infant has under the law governing its right to 
take by inheritance or devise, which is from the 
time of conception. Mackie v. Mackie, 230 N.C. 
152, 52 S.E.2d 352 (1949). 
When Child Presumed In Esse. — For the 

purpose of capacity to take under a deed, it will 

be presumed in the absence of contrary evi- 
dence that a child is in esse 280 days prior to its 
birth. Mackie v. Mackie, 230 N.C. 152, 52 

S.E.2d 352 (1949). 
Grant Directly to Children of Living 

Person. — A grant of land directly to the 
children of a living person conveys the title only 
to those who are alive at the time of the 
execution of the deed, including a child then en 
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ventre sa mere. Powell v. Powell, 168 N.C. 561, 
84 S.E. 860 (1915). 
Under a deed to a woman “and her chil- 

dren” a child en ventre sa mere at the date of 
the conveyance will take, but children born 
more than a year thereafter will not. Heath v. 
Heath, 114 N.C. 547, 19 S.E. 155 (1894). 

Child Takes as Tenant in Common. — By 
virtue of this section a child if en ventre sa mere 
at the time the deed is executed takes as tenant 
in common with the living children. Campbell v. 
Everhart, 139 N.C. 503, 52 S.E. 201 (1905). 

Life Estate to Parent with Limitation 
Over. — Where there is a reservation of a life 
estate in the parent or another, with limitation 
over to the children, all the children who are 
alive at the termination of the first estate, 
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whether born before or after the execution of 
the deed, take thereunder. Powell v. Powell, 168 
N.C. 561, 84 S.E. 860 (1915). 

Remainder after Freehold to Children 
Not In Esse. — Where there is a deed to lands 
to an unmarried grantee for life, with remain- 
der to his children, not then in esse, the life 
estate of the first taker is sufficient to uphold 
the estate of his children, though not in esse at 
the time, by way of contingent remainder till 
they are born, and thereafter as owners of a 
vested remainder. Johnson Bros. v. Lee, 187 

N.C. 753, 122 S.E. 839 (1924). 

Cited in Byerly v. Tolbert, 250 N.C. 27, 108 
S.E.2d 29 (1959); Stam v. State, 47 N.C. App. 
209, 267 S.E.2d 335 (1980). 

§ 41-6. “Heirs” construed to be “children” in certain limi- 
tations. 

A limitation by deed, will, or other writing, to the heirs of a living person, 
shall be construed to be to the children of such person, unless a contrary 
intention appear by the deed or will. (R.C., c. 48, s. 5; Code, s. 1829; Rev., s. 
1583; C.S., s. 1739.) 

Legal Periodicals. — For note on doctrine 
of worthier title, see 41 N.C.L. Rev. 317 (1963). 

For article, “The Rule in Wild’s Case in North 
Carolina,” see 55 N.C.L. Rev. 751 (1977). 

For article, “The Rule Against Perpetuities in 
North Carolina,” see 57 N.C.L. Rev. 727 (1979). 

For article, “Class Gifts in North Carolina — 

When Do We ‘Call The Roll’?,” see 21 Wake 
Forest L. Rev. 1 (1985). 

For article, “The Battle to Preserve North 
Carolina’s Estuarine Marshes: The 1985 Legis- 
lations, Private Claims to Estuarine Marshes, 
Denial of Permits to Fill, and the Public Trust,” 
see 64 N.C.L. Rev. 565 (1986). 

CASE NOTES 

I. General Consideration. 

II. Illustrative Cases. 

I. GENERAL CONSIDERATION. 

Editor’s Note. — The cases under this sec- 
tion were decided prior to the enactment of G.S. 
41-6.3, which abolished the rule in Shelley’s 
case. 
Purpose of Section. — It seems that the 

main object of this section is to convert a 
contingent into a vested remainder under cer- 
tain circumstances. It seems also to have been 
the purpose of the act to sustain a direct con- 

~ veyance to the heirs of a living person. As there 
can be no heirs during the life of the ancestor, 
such a conveyance at common law would have 
been void unless there was something in the 
deed which indicated that by “the heirs” was 
meant the children of the person named. This 
section provides that in such a case the word 
“heirs” shall be construed to mean “children” 
and the limitation therefore would be good. By 
this construction of the section it does not affect 
the rule in Shelley’s case. Starnes v. Hill, 112 

N.C. 1, 16 S.E. 1011 (1893); Hartman v. Flynn, 

189 N.C. 452, 127 S.E. 517 (1925). 
“Limitation” Explained. — The word hm- 

itation has two different senses: the original 
sense, namely, that of a member of a sentence, 
expressing the limits or bounds to the quantity 
of an estate; and the derivative sense, namely, 

that of an entire sentence, creating and actu- 
ally or constructively marking out the quantity 
of an estate. In this statute, the word is mani- 
festly used in its derivative or secondary sense. 
Campbell v. Everhart, 1389 N.C. 503, 52 S.E. 

201 (1905). See Starnes v. Hill, 112 N.C. 1, 16 

S.E. 1011 (1893). 
The rule in Shelley’s case is not abro- 

gated by this section. Starnes v. Hill, 112 N.C. 
1, 16 S.E. 1011 (1893). 
Common-Law Rule Changed. — While as 

a general common-law rule, subject to some 
exceptions, a conveyance of an estate for life in 
lands to another, with remainder to the heirs of 
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the grantor, could not divest the grantor of the 

fee, under the rule that nemo est haeres 

viventis, this does not prevail under the provi- 

sions of this section. Thompson v. Batts, 168 

N.C. 333, 84 S.E. 347 (1915). 

Section Applies Only When No Prece- 

dent Estate to Said Living Person. — The 

Code of 1883, s. 1329, now this section, provid- 

ing that a limitation to the heirs of a living 

person shall be construed to be the children of 

such person, applies only when there is no 

precedent estate conveyed to said living person. 

Jones v. Ragsdale, 141 N.C. 200, 53 S.E. 842 

(1906); Whitley v. Arenson, 219 N.C. 121, 12 

S.E.2d 906 (1941). 

If it were not true that this section ap- 

plies only when there is no precedent es- 

tate conveyed to said living person, it would 

not only repeal the rule in Shelley’s case, but 

would pervert every conveyance to “A and his 

heirs” into something entirely different from 

what those words have always been understood 

to mean. Marsh v. Griffin, 136 N.C. 333, 48 S.E. 

735 (1904). 
Conveyance to Living Person and Limi- 

tation to Heirs. — This section applies only 

when there is no precedent estate conveyed to 
said living person, nor is this section applicable 
where there is a conveyance to a living person, 
with a limitation to his heirs. Bank of Pilot Mt. 
v. Snow, 221 N.C. 14, 18 S.E.2d 711 (1942). 
Conveyance Must Be to Heirs of Living 

Person. — This section applies only when the 
conveyance is to the heirs of a living person. 
Scott v. Jackson, 257 N.C. 658, 127 S.E.2d 234 
(1962), commented on in 41 N.C.L. Rev. 317 

(1963). 
This section does not apply when the 

limitation is to a living person and his 
heirs. Whitley v. Arenson, 219 N.C. 121, 12 

S.E.2d 906 (1941). 
Applied in Sprinkle v. City of Reidsville, 235 

N.C. 140, 69 S.E.2d 179 (1952); Clarke v. 
Clarke, 253 N.C. 156, 116 S.E.2d 449 (1960). 

Cited in Williamson v. Cox, 218 N.C. 177, 10 

S.E.2d 662 (1940). 

II. ILLUSTRATIVE CASES. 

Devise to “Heirs of His Children”. — A 
testator devised a lot to trustees for 20 years 
from the date of his death and provided that at 
the end of said period the estate should “be 
equally divided between the heirs of my chil- 
dren, per stirpes.” By virtue of this section, the 
word “heirs” as used in this item of the will, 
must be construed to mean the “children” of the 
son and daughter of the testator. Lide v. Mears, 
231 N.C. 111, 56 S.E.2d 404 (1949). 
By his will, the testator devised a lot to 

trustees for 20 years from the date of his death, 
and at the expiration of such term to the “heirs 
of his children, to be equally divided between 
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them, per stirpes.” The testator left surviving 

two children, a son and a daughter, both of 

whom had children living at the date of testa- 

tor’s death. The son and daughter are now 

living. Under this section the word “heirs,” as 

used in the will, must be construed to mean 

“children.” Lide v. Wells, 190 N.C. 37, 128 S.E. 

477 (1925). 
“Lawful Heirs of Her Body”. — Where a 

testator, by separate devises, gave to each of his 

three daughters, who were his only heirs at law, 

a certain tract of his land, with provision in 

each item “to her and the lawful heirs of her 

body in fee simple forever, and if she should die 

without a lawful heir of her body, then the 

property to go to the other surviving heirs,” by 

the expression, “lawful heirs of her body,” inthe . 

connection used, the testator intended “child” of 

his daughters. Kornegay v. Cunningham, 174 

N.C. 209, 93 S.E. 754 (1917). 

Remainder to Living Heirs of Grantor. — 

Grantor conveyed the land in question to her 

son after the reservation of a life estate, and by 

habendum stipulated that the grantee should 
have an estate for the term of his natural life 
and at his death to his issue surviving, with 
further provision that should he die without 
issue “then to the living heirs of” the grantor. It 
was held that the other children of grantor 
have a remainder contingent upon the death of 
the grantee without issue, which interest can- 
not be defeated by a conveyance executed by 
the grantee with the joinder of the grantor. 
Ellis v. Barnes, 231 N.C. 548, 57 S.E.2d 772 

(1950). 
Section Validates Conveyance Directly 

to Heirs of Living Person. — By virtue of the 
section a deed conveying land directly to the 
“heirs” of a living person passes whatever title 
the grantor had to the children of such person. 
Campbell v. Everhart, 139 N.C. 503, 52 S.E. 

201 (1905). 
A deed to “the heirs” of A, he being still 

alive, although void at common law, is good 
under this section, and is construed to be a 
limitation to the children of A, and includes 
after-born children. Graves v. Barrett, 126 N.C. 
267, 35 S.E. 539 (1900). . 
A devise to the “heirs” of a person will be 

construed to be to his “children” in the absence 
of a contrary intention expressed in the instru- 
ment. Moseley v. Knott, 212 N.C. 651, 194 S.E. 
100 (1937). 
An estate granted to D for life and then 

to the heirs of S, who was then alive, is 
operative as to the conveyance of the remainder 
under Revival, s. 1583, now this section, which 
construes the word “heirs” to mean children, in 
such instances. Condor v. Secrest, 149 N.C. 201, 

62 S.E. 921 (1908). 
Child Born during Life of Life Tenant. — 

A devise was of lands to the widow of the 
testator for life, then to the heirs of his son J, 
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and it appeared that the son was living at the 
time and had living children at the death of the 
testator and one born thereafter, during the 
continuance of the life estate. It was held that 
the devise, being to the heirs of a living person, 
conveyed such interest to the children of the 
person designated, and being, in terms, to a 
class, it included all who were members of the 
class and filled the description at the time the 
particular estate terminated, and therefore the 
child born after the death of the testator, but 
during the lifetime of the tenant for life, took 
his share with the other children of J. Cooley v. 
Lee, 170 N.C. 18, 86 S.E. 720 (1915). 
Limitation to Heirs of One with Condi- 

tional Limitation Over. — Where an estate 
was devised to A “and the heirs of his body, but 
if he die without heirs living at the time of his 
death, then to the heirs of B,” “heirs” was 
construed to mean children. Smith v. Brisson, 
90 N.C. 284 (1884). 
Limitation over Provided First Taker 

Dies Without Heirs. — Where a testator de- 
vises land to his son with a limitation over to 
his daughters, provided the son dies without 
heirs, the word “heirs” is construed to mean 
“children.” Sain v. Baker, 128 N.C. 256, 38 S.E. 
858 (1901). 
Where a devise of lands is limited over should 

the first taker die without heirs, evidencing 
that the intent of the testator made the contin- 
gency to depend upon the first taker’s dying 
without issue, this section has no application. 
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Massengill v. Abell, 192 N.C. 240, 134 S.E. 641 
(1926). 
Reverter to Heirs upon Nonhappening 

of Contingency. — A conveyance of land in 
contemplation of marriage, to M, “to descend to 
the heirs of the body of the said M in fee simple, 
the issue of such marriage, and on failure of 
issue to revert to the heirs of” the grantor, the 
“reverter” to his heirs under this section meant 
to his children after the death of his wife and 
the nonhappening of the stated contingency. 
Thompson v. Batts, 168 N.C. 333, 84 S.E. 347 
(1915). 
“Lawfully Begotten Heirs of the Body”. 

— It was held that “the lawfully begotten heirs 
of her body” in a will referred most obviously to 
the children of the devisee for life, of whom 
there were only two, and was construed to 
mean “the children of such person” since con- 
trary intention did not appear from the will. 
Lockman v. Hobbs, 98 N.C. 541, 4 S.E. 627 

(1887). 
When Children Illegitimate. — Where a 

bequest is immediate — not dependent upon a 
preceding limited estate — to the heirs of a 
living person, and the children of such person 
are illegitimate, they have the right to take 
under the section which declares that a limita- 
tion to the “heirs” shall be construed to be the 
“children” of such person, unless a contrary 
intention appears. Howell v. Tyler, 91 N.C. 207 
(1884). 

§ 41-6.1. Meaning of “next of kin.” 

A limitation by deed, will, or other writing, to the “next of kin” of any person 
shall be construed to be to those persons who would take under the law of 
intestate succession, unless a contrary intention appears by the instrument. 
(1967, c. 948.) 

Legal Periodicals. — For article, “The Rule 
Against Perpetuities in North Carolina,” see 57 
N.C.L. Rev. 727 (1979). 

For article, “Class Gifts in North Carolina — 
When Do We ‘Call The Roll’?,” see 21 Wake 
Forest L. Rev. 1 (1985). 

CASE NOTES 

At the time of death of testatrix who 
died May 22, 1962, “next of kin” and, by 
implication, “nearest relatives” still retained 
their very narrow technical common-law mean- 
ing. Rawls v. Rideout, 74 N.C. App. 368, 328 
S.E.2d 783 (1985). 
Construction with § 28A-4-1. — For pur- 

poses of G.S. 28A-4-1, “next of kin” refers to the 
class of blood relatives of the decedent, thus the 
court erred in determining that the term was 
synonymous with “heirs,” as used in this sec- 
tion. In re Estate of Bryant, 116 N.C. App. 329, 
447 S.E.2d 468 (1994). 
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§ 41-6.2. Doctrine of worthier title abolished. 

(a) The law of this State does not include: (i) the common-law rule of 

worthier title that a grantor or testator cannot convey or devise an interest to 

his own heirs, or (ii) a presumption or rule of interpretation that a grantor or 

testator does not intend, by a grant, devise or bequest to his own heirs or next 

of kin, to transfer an interest to them. The meaning of a grant, devise or 

bequest of a legal or equitable interest to a grantor’s or testator’s own heirs or 

next of kin, however designated, shall be determined by the general rules 

applicable to the interpretation of grants or wills. 

(b) Subdivision (a)(i) of this section shall apply to all revocable trusts in 

existence as of February 26, 1979 and to all instruments, including revocable 

trusts, becoming effective after February 26, 1979, and subdivision (a)(ii) of 

this section shall apply to all instruments in existence as of February 26, 1979 

and to all instruments becoming effective after February 26, 1979. If the 

application of this section to any instrument is held invalid, its application to 

other instruments to which it may validly be applied shall not be affected 

thereby. (1979, c. 88, s. 1.) 

§ 41-6.3. Rule in Shelley’s case abolished. 

The rule of property known as the rule in Shelley's case is abolished. (1987, 

¢. f06) 8.1") 

Editor’s Note. — Session Laws 1987, c. 706, 

s. 2 made this section effective October 1, 1987, 

and applicable to transfers of property that 
take effect on or after that date. 

§ 41-7. Possession transferred to use in certain convey- 

ances. 

By deed of bargain and sale, or by deeds of lease and release, or by covenant 

to stand seized to use, or deed operating by way of covenant to stand seized to 

use, or otherwise, by any manner or means whatsoever it be, the possession of 

the bargainor, releasor, or covenanter shall be deemed to be transferred to the 

bargainee, releasee, or person entitled to the use, for the estate or interest 

which such person shall have in the use, as perfectly as if the bargainee, 

releasee or person entitled to the use had been enfeoffed at common law with 

livery of seizin of the land intended to be conveyed by such deed or covenant. 

(27 Hen. VIII, c. 10; R.C., c. 43, s. 6; Code, s. 1330; Rev., s. 1584; C.S., s. 1740.) 

Legal Periodicals. — For article, “Does the 
Fee Tail Exist in North Carolina?,” see 23 Wake 

Forest L. Rev. 767 (1988). 

CASE NOTES 

I. General Consideration. 

II. Trusts. 

I. GENERAL CONSIDERATION. effect by, the operation of that statute. In the 

Rev. Stat., c. 43, s. 4, and the Rev. Code, c. 43, s. 
History of Section. — It is conceded, on all 

hands, that the Statute of Uses, 27 Hen. VIII, c. 
10, was in force and in use, in this State, up to 

the passage of the Revised Statutes (1836). 
Indeed, all of the conveyances of land adopted 
and used in this State are based on, and take 

6, the words used in 27 Hen. VIII, c. 10, 1e., 
“When one person or persons stand, or be 
seized, or at any time thereafter shall happen 
to be seized of land, etc., to the use of any other 
person, persons, or body politic, by reason of 
any bargain, sale, feoffment, etc., or otherwise, 
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by any manner or means whatsoever it be, the 
persons, etc., having the use, shall have the 
legal estate, etc.,” are omitted and the provision 
is simply “By deed of bargain and sale, lease 
and release and covenant to stand seized, the 
possession shall be transferred to the 
bargainee, releasee, covenantee, etc.” Substan- 
tially in this form the section is carried through 
all the various codes up to this one. The ten- 
dency, while no material change has been 
made, has been to make the section all inclu- 
sive by extending its application to every pos- 
sible case involving the principle. Wilder v. 
Ireland, 53 N.C. 85 (1860). 
Possession Transferred. — The statute of 

uses, substituted for 27 Hen. VIII, now this 
section, provides that the possession of the 
bargainor shall be transferred to the bargainee 
as perfectly as if the bargainee “had been 
enfeoffed at common law with the livery of 
seizin of the land intended to be conveyed, etc.” 
Kirby v. Boyette, 118 N.C. 244, 24 S.E. 18 

(1896). 
Same Footing with Feoffments at Com- 

mon Law. — Deeds of bargain and sale, and 
covenants to stand seized to uses, are put on 

the same footing with feoffments at common 
law, with respect to seizin, the declaration of 
uses thereon, and the consideration. Ivey v. 
Granberry, 66 N.C. 223 (1872); Love v. Harbin, 
87 N.C. 249 (1882). 
A use may be limited on a use. Rowland v. 

Rowland, 93 N.C. 214 (1885). 
Necessity of Consideration. — A deed of 

bargain and sale is governed in this State by 
the same principles which were applied to it in 
England. It must have a pecuniary, or other 
valuable, consideration. Blount v. Blount, 4 
N.C. 389 (1816); Brocket v. Foscue, 8 N.C. 64 
(1820); Bruce v. Faucett, 49 N.C. 391 (1857). 

If no consideration, either good or valuable, 
appears on the face of the instrument, or can be 
proved aliunde, the instrument will be void. 
Springs v. Hanks, 27 N.C. 30 (1844); Jackson v. 
Hampton, 30 N.C. 457 (1848); Bruce v. Faucett, 
49 N.C. 391 (1857). 
Resulting Use at Common Law. — At 

common law, where there was no consideration, 
the use would result to the feoffor, unless the 
declaration of the use or trust was contempora- 
neous with the transmutation of the legal title. 
Pittman v. Pittman, 107 N.C. 159, 12 S.E. 61 
(1890). 
Love and Affection as Consideration. — 

Though in form a deed is one of bargain and 
sale, yet if the only consideration is that of love 
and affection, it will operate as a covenant to 
stand seized. Slade v. Smith, 2 N.C. 326 (1796); 
Hatch v. Thompson, 14 N.C. 411 (1832); Cobb v. 
Hines, 44 N.C. 343 (1853); Bruce v. Faucett, 49 
N.C. 391 (1857). 
Where Legal and Equitable Title in 

Same Person. — Where one who has an equi- 

ART. 1. SURVIVORSHIP RIGHTS, FUTURE INTERESTS 841-7 

table title acquires the legal title so that the 
same becomes united in the same person, the 
former is merged in the latter, and numerous 
decisions elsewhere are to the same effect. 
Peacock v. Stott, 101 N.C. 149, 7 S.E. 885 
(1888), petition to rehear dismissed, 104 N.C. 
154, 10 S.E. 456 (1889); Odom v. Morgan, 177 
N.C. 367, 99 S.E. 195 (1919). 
Exceptions to Rule That Beneficial Use 

Is Converted into Legal Ownership. — 
Where one person is seized to the use of an- 
other, the statute carries the legal estate to the 
person having the use. But three classes of 
cases are made exceptions to its operation, i.e.: 
(1) Where a use is limited on a use, (2) where a 
trustee is not seized but only possessed of a 
chattel interest, and (3) where the purposes of 
the trust make it necessary for the legal estate 
and the use to remain separate, as in the case of 
land conveyed for the separate use and main- 
tenance of a married woman. Wilder v. Ireland, 
53 N.C. 85 (1860); Kirby v. Boyette, 118 N.C. 
244, 24 S.E. 18 (1896). 
An estate of freehold to commence in 

futuro can be conveyed by a deed of bargain 
and sale operating under this section, or by 
executory devise; therefore, an estate to H for 
life and at her death to her children in fee, 
reserving a life estate to the grantor, is good. 
Savage v. Lee, 90 N.C. 320 (1884). 
Covenant to Stand Seized on Death of 

Grantor. — Where there was a conveyance of 
real property upon the consideration of love 
and affection, reserving a life estate to the 
donor, it was held by the court that the convey- 
ance was good; that it was a conveyance to 

stand seized to the use of the vendee on the 
death of the donor. Davenport v. Wynne, 28 
N.C. 128 (1845). To the same effect in Hodges v. 
Spicer, 79 N.C. 223 (1878). 

There cannot be the least doubt but that a 
covenant to stand seized to the use of another, 
after his own life, is good to pass the estate 
intended; for the law raises in the grantor an 
estate for life in the meantime to support the 
future estate. This has been decided in a vast 
number of instances. There is no point better 
established by the authorities. Sasser v. Blyth, 
2.N.C. 340 (1796), overruling Ward v. Ward, 1 
N.C. 59 (1793); Savage v. Lee, 90 N.C. 320 

(1884). 
Life Estate to Woman with Limitation 

Over to Children. — Where one devised, in 
1828, to a trustee, to the use and benefit of a 
woman, for her life, remainder to the use of all 
her children, it was held that the legal estate in 
the remainder, by force of the statute, passed to 
the children she had at the time of the devise, 
subject to the participation of such as she might 
thereafter have. Wilder v. Ireland, 53 N.C. 85 

(1860). 
Future Contingent Use. — It is settled 

that a future contingent use to one unknown, or 
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not in esse, cannot be raised by a deed of 

bargain and sale. It is also settled that a use 

cannot be raised by a general power of appoint- 

ment given to the taker of the first estate in the 

use; and the case is much stronger where the 

power of appointment is given to a stranger. 

Smith v. Smith, 46 N.C. 135 (1853); Bruce v. 

Faucett, 49 N.C. 391 (1857). 

Shifting or Springing Use. — Whenever 

the event happens when a shifting or springing 

use is to take effect, the statute of uses vests 

the legal seizin and ownership in the person 

entitled by virtue of the use. Lee v. Oates, 171 

N.C. 717, 88 S.E. 889 (1916). 

Fee Simple Limited after a Fee Simple. 

—A fee simple may be limited after a fee simple 

either by a deed or will by operation of the 

statute of uses; if by deed, it is a conditional 

limitation; if by will, it is an executory devise. 

Smith v. Brisson, 90 N.C. 284 (1884). See 

Rowland v. Rowland, 93 N.C. 214 (1885). 

Applied in Craven County v. First Citizens 

Bank & Trust Co., 237 N.C. 502, 75 S.E.2d 620 

(1953). 
Cited in Honeycutt v. Citizens Nat'l Bank, 

242 N.C. 734, 89 S.E.2d 598 (1955). 

II. TRUSTS. 

This section merges the legal and equi- 

table titles in the beneficiary of a passive 

trust, but as to active trusts, the legal title 

vests and remains in the trustee for the pur- 

pose of the trust. Fisher v. Fisher, 218 N.C. 42, 

9 S.E.2d 493 (1940). See Security Nat'l Bank v. 

Sternberger, 207 N.C. 811, 178 S.E. 595 (1935). 

Where the use is executed by the statute, the 

trustee takes no estate or interest, both the 

legal and equitable estates vesting in the cestui 

que trust; but where the use is not executed, 

the legal title passes to the trustee. Lee v. 
Oates, 171 N.C. 717, 88 S.E. 889 (1916). 

As to the wife’s life estate, so long as her 

husband lived, it was necessary that the trust 

for her separate use and maintenance should 
continue, as it was then active; but when her 
husband died, and the disability of coverture 
was removed, and there was no longer any 
necessity for a trustee to protect her interest, 

and as the trust then became passive, the 

statute executed the use and united the legal 
and equitable estates in her. Lee v. Oates, 171 
N.C. 717, 88 S.E. 889 (1916). See Perkins v. 

Brinkley, 133 N.C. 154, 45 S.E. 541 (1903); 
Cameron v. Hicks, 141 N.C. 21, 53 S.E. 728 
(1906); Springs v. Hopkins, 171 N.C. 486, 88 
S.E. 774 (1916). 

The Statute of Uses, 27 Henry VIII, pre- 
served in this State by this section, merges the 
legal and equitable titles in the beneficiary of a 
passive trust. Wachovia Bank & Trust Co. v. 
Taylor, 255 N.C. 122, 120 S.E.2d 588 (1961). 
Where conveyance of wife’s property to 
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trustee for her sole use and benefit during her 

life and, after her death, for the benefit of her 

husband was ineffective to create any estate or 

trust in favor of the husband because of non- 

compliance with a former version of G.S. 52-12, 

a passive trust for the wife for her natural life 

was created and it was executed by the statute. 

Pilkington v. West, 246 N.C. 575, 99 S.E.2d 798 

(1957). 
In a passive trust the legal and equitable 

titles are merged in the beneficiary by virtue of 

the statute of uses. Poindexter v. Wachovia 

Bank & Trust Co., 258 N.C. 371, 128 S.E.2d 867 

(1963). . 

Rule Does Not Apply to Resulting Trust. 

— Where the plaintiff cited no North Carolina 

authority to support the argument that the. 

statute of uses would be operative, and since 

the general rule is that the statute of uses 

applies only to express passive trusts and not to 

resulting or constructive trusts which arise by 

operation of law, under North Carolina law a 

resulting trust would not be executed. Greer v. 

United States, 448 F.2d 937 (4th Cir. 1971). 

Or to Active Trusts. — While this section 

converts the beneficial use into the legal own- 

ership and unites the legal and equitable es- 

tates in the beneficiary, this rule applies only to 

passive or simple trusts and not to active 

trusts. Patrick v. Beatty, 202 N.C. 454, 163 S.E. 

572 (1932); Chinnis v. Cobb, 210 N.C. 104, 185 

S.E. 638 (1936), citing Lee v. Oates, 171 N.C. 

717, 88 S.E. 889 (1916). 
This section merges the legal and equitable 

titles in the beneficiary of a passive trust, but 

the rule established by the statute does not 

apply to active trusts. Finch v. Honeycutt, 246 

N.C. 91, 97 S.E.2d 478 (1957). 

If the trust is active the legal and equitable 

titles do not merge. Poindexter v. Wachovia 

Bank & Trust Co., 258 N.C. 371, 128 S.E.2d 867 

(1963). 
An active trust is one where there is a 

special duty to be performed by the trustee 

in respect to the estate, such as collecting the 

rents and profits, or selling the estate, or the 

execution of some particular purpose. Chinnis 

v. Cobb, 210 N.C. 104, 185 S.E. 638 (1936), 

citing Perkins v. Brinkley, 133 N.C. 154, 45 5.E. 

541 (1903); Finch v. Honeycutt, 246 N.C. 91, 97 

S.E.2d 478 (1957). 
Where there is any control to be exercised by 

the trustee or any duty to be performed by him 

in relation to the trust property or in regard to 

the beneficiaries, the trust is an active trust, 

and the legal and equitable titles do not merge 

in the beneficiaries. Finch v. Honeycutt, 246 

N.C. 91, 97 S.E.2d 478 (1957). 
Where a deed purports to convey land in 

trust, but prescribes no duties of any kind 

to be performed by the trustee, he is made a 

depositary only of title, and by operation of this 

section the legal, as well as the equitable, 
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estate in the land passed to and became vested. 
solely in the beneficiary. Pippin v. Barker, 233 
N.C. 549, 64 S.E.2d 830 (1951). 

Trust for “Sole and Separate Use” of 
Married Woman. — The words “for the sole 
and separate use,” or equivalent language, 
qualifying the estate of a trustee for a married 
woman, must be construed as manifesting the 
intent on the part of the grantor to limit her 
right of alienation to the mode and manner 
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expressly provided in the instrument by which 
the estate is created. Kirby v. Boyette, 118 N.C. 
244, 24 S.E. 18 (1896). 
Passive Trust for Husband and Wife. — 

Where a husband purchases realty and has the 
deed made to a trustee of a passive trust for the 
benefit of himself and wife, nothing else ap- 
pearing, the instrument creates an estate by 
entirety. Akin v. First Nat’1 Bank, 227 N.C. 
453, 42 S.E.2d 518 (1947). 

§ 41-8. Collateral warranties abolished; warranties by life 
tenants deemed covenants. 

All collateral warranties are abolished; and all warranties made by any 
tenant for life of lands, tenements or hereditaments, the same descending or 
coming to any person in reversion or remainder, shall be void; and all such 
warranties, as aforesaid, shall be deemed covenants only, and bind the 
covenanter in like manner as other obligations. (4 Anne, c. 16, s. 21; 1852, c. 16; 
R.C., c. 48, s. 10; Code, s. 1334; Rev., s. 1587; C.S., s. 1741.) 

CASE NOTES 

For history and discussion of section, 
see Southerland v. Stout, 68 N.C. 446 (1873); 
Smith v. Ingram, 130 N.C. 100, 40 S.E. 984 
(1902), petition to rehear dismissed, 132 N.C. 
959, 44 S.B. 643 (1903). 
Remainder Not Defeated by Warranty. — 

A warranty in a deed of a life tenant cannot 
defeat the remainder of the heirs by way of 
rebutter. Moore v. Parker, 34 N.C. 123 (1851); 
Starnes v. Hill, 112 N.C. 1, 16 S.E. 1011 (1893). 
Where land is devised to a person for life, and 

at her death to her children, the children are 
not estopped by a deed with covenant of war- 
ranty executed by the life tenant. Hauser v. 
Craft, 134 N.C. 319, 46 S.E. 756 (1904). 
Under this section a warranty in a deed of a 

life tenant does not bar or rebut the claim of 
heirs who can connect themselves with the 
outstanding remainder. This is so because such 
heirs take by purchase, i.e., as remaindermen, 
and not by descent, i.e., as heirs. Sprinkle v. 
City of Reidsville, 235 N.C. 140, 69 S.E.2d 179 
(1952). . 
Warranty by Tenant by Curtesy. — Where 

a tenant by the curtesy sells land belonging to 
his wife, by deed of bargain and sale, in fee, 

with general warranty, the right of the heir of 
the wife to the land is not rebutted by the 
warranty. Johnson v. Bradley, 31 N.C. 362 
(1849). 
Warranty to Grantee but Not to Assigns. 

— Where a deed contains a warranty to the 
grantee, but not to his assigns, such assignees 
can neither maintain an action on such cove- 
nant nor defend under it against the grantor. 
Smith v. Ingram, 130 N.C. 100, 40 S.E. 984 
(1902), petition to rehear dismissed, 132 N.C. 
959, 44 S.E. 643 (1903). 

Heir Rebutted by Ancestor’s Warranty. 
— Where in an action to recover lands the 
plaintiff claims by paper title to his ancestor, 
without claim of possession, and it appears that 
his ancestor has conveyed the land to a 
stranger with full covenants and warranty of 
title prior to his having acquired it, the burden 
of proof is on the plaintiff to establish his title, 
and he cannot recover, for his ancestor’s deed to 
the stranger, with covenant and warranty, de- 
stroys his right of action by rebutter, and 
passes the title to the grantee by estoppel. Olds 
v. Richmond Cedar Works, 173 N.C. 161, 91 
S.E. 846 (1917). 

§ 41-9: Repealed by Session Laws 1979, c. 180, s. 2. 

Cross References. — For present provi- 
sions as to spendthrift trusts, see G.S. 36A-115. 

Editor’s Note. — Session Laws 1979, c. 180, 

s. 2, provided that this section was repealed, 
except as to wills or deeds executed prior to 
October 1, 1979. 
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§ 41-10. Titles quieted. 

CH. 41. ESTATES §41-10 

An action may be brought by any person against another who claims an 

estate or interest in real property adverse to him for the purpose of determin- 

ing such adverse claims; and by any man or woman against his or her wife or 

husband or alleged wife or husband w 

wife within the two years preceding, and 
ho have not lived together as man and 

who at the death of such plaintiff 

might have or claim to have an interest in his or her estate, and a decree for 

the plaintiff shall debar all claims of the defendant in the property of the 

plaintiff then owned or afterwards acquired: Provided, that no such relief shall 

be granted against such husband or wife or alleged wife or husband, except in 

case the summons in said action is personally served on such defendant. 

If the defendant in such action disclaim in his answer any interest or estate 

in the property, or suffer judgment to be taken against him without answer, the 

plaintiff cannot recover costs. In any case in which judgment has been or shall 

be docketed, whether such judgment is in favor of or against the person ~ 

bringing such action, or is claimed by 

him, or whether such judgment is in 
him, or affects real estate claimed by 
favor of or against the person against 

whom such action may be brought, or is claimed by him, or affects real estate 

claimed by him, the lien of said judgment shall be such claim of an estate or 

interest in real estate as is contemplated by this section. (1893, c. 6; 1903, c. 

763; Rev., s. 1589; 1907, c. 888; C.5., s. 1743.) 

Legal Periodicals. — For article on install- 

ment land contracts in North Carolina, see 3 

Campbell L. Rev. 29 (1981). 

CASE NOTES 

I. General Consideration. 
II. Nature and Scope of Remedy. 

A. Purpose. 
B. Interest Necessary to Bring Action. 
C. What Constitutes Cloud. 

III. Pleading and Practice. 
A. In General. 
B. Pleadings. 
C. Jurisdiction of Courts. 

I. GENERAL CONSIDERATION. 

As to the history and purpose of this 
section, see McLean v. Shaw, 125 N.C. 491, 34 
S.E. 634 (1899); Rumbo v. Gay Mfg. Co., 129 
N.C. 9, 39 S.E. 581 (1901); Campbell v. Cronly, 
150 N.C. 457, 64 S.E. 213 (1909); Plotkin v. 
Merchants’ Bank & Trust Co., 188 N.C. 711, 
125 S.E. 541 (1924). 
This section is highly remedial. Plotkin v. 

Merchants’ Bank & Trust Co., 188 N.C. 711, 
125 S.E. 541 (1924). 

This is a remedial statute which has been 
liberally construed; it is more comprehensive 
than the old suit in equity to remove a cloud 
from title. Jacobi Hdwe. Co. v. Jones Cotton Co., 
188 N.C. 442, 124 S.E. 756 (1924); Maynard v. 
Holder, 216 N.C. 524, 5 S.E.2d 535 (1939). 

This statute is remedial in nature, designed 
to provide a means for determining all adverse 
claims to land, including those formerly encom- 

passed within the equitable proceedings to re- 
move clouds on title. Boyd v. Watts, 73 N.C. 
App. 566, 327 S.E.2d 46 (1985), rev'd in part, 
316 N.C. 622, 342 S.E.2d 840 (1986). 

This section is liberally construed. York 
v. Newman, 2 N.C. App. 484, 163 S.E.2d 282° 

(1968). 
Liberally Construed to Execute Legisla- 

tive Intent. — This section and the amenda- 
tory acts thereto, being remedial in nature, 
should have a liberal construction in order to 
execute fully the legislative intention and will. 
Stocks v. Stocks, 179 N.C. 285, 102 S.E. 306 

(1920). 
And to advance the remedy and permit 

the courts to bring the parties to an issue. 
Asheville Land Co. v. Lange, 150 N.C. 26, 63 
S.E. 164 (1908); Wachovia Bank & Trust Co. v. 
Miller, 243 N.C. 1, 89 S.E.2d 765 (1955); Heath 
vy. Turner, 309 N.C. 483, 308 S.E.2d 244 (1983). 
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The beneficial purpose of this section is 
to free the land of the cloud resting upon it and 
make its title clear and indisputable, so that it 
may enter the channels of commerce and trade 
unfettered and without the handicap of suspi- 
cion. Resort Dev. Co. v. Phillips, 278 N.C. 69, 
178 S.E.2d 813 (1971); Heath v. Turner, 309 
N.C. 483, 308 S.E.2d 244 (1983). 
Requirements for Prima Facie Case. — 

In order to establish a prima facie case for 
removing a cloud on title, a plaintiff must meet 
two requirements: (1) plaintiff must own the 
land in controversy, or have some estate or 
interest in it; and (2) defendant must assert 
some claim in the land which is adverse to 
plaintiff’s title, estate or interest. Chicago Title 
Ins. Co. v. Wetherington, 127 N.C. App. 457, 
490 S.E.2d 593 (1997), cert. denied, 347 N.C. 
574, 498 S.E.2d 380 (1998). 
The section deprives the defendant of 

no right, but affords him every opportunity of 
defending the validity of his title; but in the 
interest of peace and the settlement of contro- 
versies, it allows his adversary to put to the test 
of early judicial investigation, and does not 
compel plaintiff to wait on the defendant’s 
pleasure as to the time when the inquiry shall 
be made, and thus give defendant an unfair 
advantage over him. Carolina-Tennessee Power 
Co. v. Hiawassee River Power Co., 175 N.C. 

668, 96 S.E. 99 (1918), appeal dismissed, 252 
U.S. 341, 40 S. Ct. 330, 64 L. Ed. 601 (1920). 

The fact that the plaintiff brings his action 
under this section deprives the defendant of no 
right. He has the right to defend the validity of 
his alleged title on every relevant ground avail- 
able in any type of action involving recovery or 
possession of real property. Barbee v. Edwards, 
238 N.C. 215, 77 S.E.2d 646 (1953). 
The distinction between a suit to re- 

move a cloud upon title and an action to 
quiet title under this section is clear. In the old 
equity action, to remove a cloud upon title to 
real property, the proceeding was an equitable 
one and was intended to remove a particular 
instrument or documentary evidence of title or 
encumbrance against the title, which was 
hanging over or threatening a plaintiff’s rights 
therein. In a suit to quiet title to real property 
under this section, the proceeding is designed 
and intended to provide a means for determin- 
ing all adverse claims, equitable or otherwise. 

- It is not limited to a particular instrument, bit 
of evidence, or encumbrance but is aimed at 
silencing all adverse claims, documentary or 
otherwise. Any action that could have been 
brought under the old equitable proceeding to 
remove a cloud upon title may now be brought 
under the provisions of this section. York v. 
Newman, 2 N.C. App. 484, 163 S.E.2d 282 
(1968). 
The General Assembly did not include 

personal property under the provisions of 
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this section. Newman Mach. Co. v. Newman, 2 

N.C. App. 491, 163 S.E.2d 279 (1968), rev’d on 
other grounds, 275 N.C. 189, 166 S.E.2d 63 

(1969). 
A bill to quiet title or to remove a cloud 

on title to personal property may be main- 
tained in equity, in the absence of statutory 
authorization, where, by reason of exceptional 
circumstances, there is no adequate remedy at 
law. Newman Mach. Co. v. Newman, 275 N.C. 
189, 166 S.E.2d 63 (1969). 
Even though there is no statute in North 

Carolina authorizing suits to quiet title to per- 
sonalty, the Supreme Court adheres to the 
general rule that such suits may be maintained 
in equity where, due to exceptional circum- 
stances, there is no adequate remedy at law. 
Newman Mach. Co. v. Newman, 275 N.C. 189, 
166 S.E.2d 63 (1969). 

Since North Carolina has no statute regard- 
ing suits in equity to remove cloud or quiet title 
to personalty, the Supreme Court applies to 
such suits the same principles which obtained 
prior to enactment of this section when title to 
land was involved. Newman Mach. Co. v. 
Newman, 275 N.C. 189, 166 S.E.2d 63 (1969). 

In order to remove a cloud from a title, it 
is not necessary to allege and prove that the 
plaintiff had an estate in or title to the lands in 
controversy. It is only required that the plaintiff 
or plaintiffs have such an interest in the lands 
as to make the claim of the defendants adverse 
to him or them. Resort Dev. Co. v. Phillips, 278 
N.C. 69, 178 S.E.2d 813 (1971). 
Burden on Plaintiffs. — In an action to 

quiet title under this section plaintiffs bear the 
burden of proving valid title in themselves 
which may be accomplished by either (1) reli- 
ance on the Real Property Marketable Title Act, 
or (2) utilization of traditional methods of prov- 
ing title. Chappell v. Donnelly, 113 N.C. App. 
626, 439 S.E.2d 802 (1994). 

Title Not Necessarily Put in Issue. — By 
suit to remove a cloud from title, a plaintiff does 
not necessarily put his title in issue. Resort 
Dev. Co. v. Phillips, 278 N.C. 69, 178 S.E.2d 813 
(1971). 
For requirements in equity suits to re- 

move cloud and quiet title to realty prior to 
enactment of this section, see Newman Mach. 
Co. v. Newman, 275 N.C. 189, 166 S.E.2d 63 

(1969). 
If title becomes involved in a 

processioning proceeding under §§ 38-1 to 
38-4, the proceeding becomes in effect an action 
to quiet title under this section. Roberts v. 
Sawyer, 229 N.C. 279, 49 S.E.2d 468 (1948); 
Bumgarner v. Corpening, 246 N.C. 40, 97 
S.E.2d 427 (1957). 
Where the only issue to be tried is the loca- 

tion of a dividing line, it is a processioning 
proceeding under Chapter 38. However, where 
title to the land is put in issue the clerk has no 
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authority to pass on any question involved. He 
must transfer the proceeding to the regular 
session of superior court where it becomes in 
effect an action to quiet title pursuant to this 
section. Cobb v. Spurlin, 73 N.C. App. 560, 327 

S.E.2d 244 (1985). 
A declaratory action is an appropriate 

remedy to perform the function of the custom- 
ary action to quiet title. York v. Newman, 2 N.C. 
App. 484, 163 S.E.2d 282 (1968). 
Restraining Sale Under Execution. — 

Under this section the sheriff’s sale of land by 
execution under a judgment may now be re- 
strained by suit in equity when it will cast an 
additional cloud upon the title of the owner of 
the lands. Mizell v. Bazemore, 194 N.C. 324, 

139 S.E. 453 (1927). 
No statute of limitations runs against 

plaintiff bringing action for removal of a 
cloud upon title. Such an action is a continu- 
ing right, which exists as long as there is 
occasion for its exercise. Poore v. Swan Quarter 
Farms, Inc., 79 N.C. App. 286, 338 S.E.2d 817 

(1986). 
But Theory of Relief May Determine Ap- 

plicability of Limitations. — There is no 
express statute of limitations governing actions 
to quiet title under this section. It thus is 
necessary to refer to plaintiffs’ underlying the- 
ory of relief to determine which statute, if any, 
applies. Poore v. Swan Quarter Farms, Inc., 79 

N.C. App. 286, 338 S.E.2d 817 (1986). 
When Quiet Title Actions Are Treated as 

Ejectment Actions. — Actions to remove a 
cloud upon title are in essence ejectment ac- 
tions and are properly reviewed as such where 
defendants are in actual possession and plain- 
tiffs seek to recover possession. Poore v. Swan 
Quarter Farms, Inc., 79 N.C. App. 286, 338 

S.E.2d 817 (1986). 
Action Held Not One for Ejectment. — 

Where plaintiffs made no specific allegation 
that defendants were in actual possession at 
the time of the filing of their action, and did not 
seek specifically to recover possession in their 
demand for relief, but merely prayed for rents 
and profits and removal of certain deeds as a 
cloud upon their title, plaintiffs’ action was not 
in essence one for ejectment controlled by G.S. 
1-38 and 1-40; rather, plaintiffs’ action was one 
to remove a cloud upon title which was not 
barred by any statute of limitations. Poore v. 
Swan Quarter Farms, Inc., 79 N.C. App. 286, 
338 S.E.2d 817 (1986). 
Applied in Doub v. Harper, 234 N.C. 14, 65 

S.E.2d 309 (1951); Edwards v. Arnold, 250 N.C. 
500, 109 S.E.2d 205 (1959); Clay v. Clay, 259 
N.C. 251, 130 S.E.2d 309 (1963); Twiford v. 
Harrison, 260 N.C. 217, 132 S.E.2d 321 (1963); 
J. Perry Jones Realty, Inc. v. McLamb, 21 N.C. 
App. 482, 204 S.E.2d 880 (1974); Boyce v. 
McMahan, 22 N.C. App. 254, 206 S.E.2d 496 
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(1974); VEPCO v. Tillett, 73 N.C. App. 512, 327 

S.E.2d 2 (1985). 
Cited in Johnson v. Fry, 195 N.C. 832, 143 

S.E. 857 (1928); Sears v. Braswell, 197 N.C. 
515, 149 S.E. 846 (1929); Bechtel v. Bohannan, 
198 N.C. 730, 153 S.E. 316 (1930); Hinton v. 
Whitehurst, 214 N.C. 99, 198 S.E. 579 (1938); 
Whiteheart v. Grubbs, 232 N.C. 236, 60 S.E.2d 
101 (1950); Newbern v. Barnes, 3 N.C. App. 
521, 165 S.E.2d 526 (1969); Mayberry v. 
Campbell, 16 N.C. App. 375, 192 S.E.2d 27 
(1972); McRorie v. Query, 32 N.C. App. 311, 232 
S.E.2d 312 (1977); Heritage Communities of 
N.C., Inc. v. Powers, Inc., 49 N.C. App. 656, 272 
S.E.2d 399 (1980); Simmons v. United States, 
53 N.C. App. 216, 280 S.E.2d 463 (1981); Will- 
iams v. Sapp, 83 N.C. App. 116, 349 S.E.2d 304 
(1986); Ballance v. Dunn, 96 N.C. App. 286, 385 | 
S.E.2d 522 (1989); Foreman v. Sholl, 113 N.C. 
App. 282, 439 S.E.2d 169 (1994), cert. improv- 
idently granted and appeal dismissed, 339 N.C. 
593, 453 S.E.2d 162 (1995); Parrish v. 
Hayworth, 138 N.C. App. 637, 532 S.E.2d 202, 
2000 N.C. App. LEXIS 784 (2000); Merrick v. 
Peterson, 143 N.C. App. 656, 548 S.E.2d 171, 
2001 N.C. App. LEXIS 342 (2001). 

Il. NATURE AND SCOPE OF REMEDY. 

A. Purpose. 

This section was designed and intended 
to afford a remedy wherever one owns or has 
an estate or interest in real property, whether 
he is in or out of possession, and another 
wrongfully sets up a claim to an estate or 
interest therein which purports to affect ad- 
versely the estate or interest of the true owner 
and which is reasonably calculated to burden 
and embarrass such owner in the full and 
proper enjoyment of his proprietary rights, in- 
cluding the right to dispose of the same at its 
fair market value. And it should and does 
extend to such adverse and wrongful claims, 
whether in writing or parol, whenever a claim 
by parol, if established, could create an interest 
or estate in the property, as in case of a parol 
trust or a lease not required to be in writing. 
And suit should be allowed, too, when existent 
records or written instruments reasonably 
present such a claim, the statute preventing all 
hardship in such cases by its provision that if 
the holder does not insist on the same in his 
answer or does not answer at all, the plaintiff 
shall pay the costs. Satterwhite v. Gallagher, 
173 N.C. 525, 92 S.E. 369 (1917); Carolina- 
Tennessee Power Co. v. Hiawassee River Power 
Co., 175 N.C. 668, 96 S.E. 99 (1918), appeal 
dismissed, 252 U.S. 341, 40S. Ct. 330, 64 L. Ed. 
601 (1920). 

This section was designed to avoid some of 
the limitations imposed upon the remedies for- 
merly embraced by a bill of peace or bill quia 
timet, and to establish an easy method of qui- 
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eting titles of land against adverse claims. 
Newman Mach. Co. v. Newman, 275 N.C. 189, 
166 S.E.2d 63 (1969). 
To Leave Lands Unfettered. — The bene- 

ficial purpose of this section is to free the land 
of the cloud resting upon it and make its title 
clear and indisputable, so that it may enter the 
channels of commerce and trade unfettered and 
without the handicap of suspicion, instead of 
remaining idle and unremunerative. 
Christman v. Hilliard, 167 N.C. 4, 82 S.E. 949 
(1914); Carolina-Tennessee Power Co. v. 
Hiawassee River Power Co., 175 N.C. 668, 96 
S.E. 99 (1918), appeal dismissed, 252 U.S. 341, 
40 S. Ct. 330, 64 L. Ed. 601 (1920); Plotkin v. 
Merchants’ Bank & Trust Co., 188 N.C. 711, 
125 S.E. 541 (1924). 
To Broaden the Equitable Remedy. — 

This section, giving the owner of lands the right 
to remove a cloud upon his title, is much 
broader in its scope and purpose than the 
equitable remedy theretofore allowed and ad- 
ministered in this State, and includes not only 
the right to remove an apparent lien under a 
docketed judgment, but also the potential claim 
of a wife to her inchoate right of dower in her 
husband’s lands. Southern State Bank v. 
Sumner, 187 N.C. 762, 122 S.E. 848 (1924). 

The statute has been said to be an extension 
of the remedy in equity theretofore existing for 
the removal of clouds on title, and is intended to 
afford an easy and expeditious mode of deter- 
mining all conflicting claims to land, whether 
derived from a common source or from different 
and independent sources. It is highly remedial 
and beneficial in its nature, and should there- 
fore be construed liberally. It is also a statute of 
repose, and for that reason is entitled to favor- 
able consideration. Christman v. Hilliard, 167 
N.C. 4, 82 S.E. 949 (1914); Carolina-Tennessee 
Power Co. v. Hiawassee River Power Co., 175 

N.C. 668, 96 S.E. 99 (1918), appeal dismissed, 
252 U.S. 341, 40 S. Ct. 330, 64 L. Ed. 601 
(1920); East Carolina Lumber Co. v. Pamlico 
County, 242 N.C. 728, 89 S.E.2d 381 (1955). 

The General Assembly of 1893 enacted the 
statute now codified as this section to avoid 
some of the limitations imposed upon the rem- 
edies formerly sought by a bill of peace or a bill 
quia timet, and to establish an easy method of 
quieting titles to land against adverse claims. 
Wells v. Clayton, 236 N.C. 102, 72 S.E.2d 16 
(1952). 

B. Interest Necessary to Bring Action. 

Suit may be instituted by any person 
against any other person claiming an in- 
terest adverse to his title. Rutherford v. Ray, 
147 N.C. 253, 61 S.E. 57 (1908). 
An action must be based upon plaintiffs’ 

ownership of some title, estate, or interest in 
real property, and defendants’ assertion of some 
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claim adverse to plaintiffs’ title, estate, or in- 

terest, which adverse claim must be presently 
determinable. Vandiford v. Vandiford, 241 N.C. 
42, 84 S.E.2d 278 (1954). 

Plaintiff Need Not Prove Estate in or 
Title to Land. — The contention that a plain- 
tiff in an action brought under this section 
must allege and prove that at the commence- 
ment of the action and at its trial he had an 
estate in or title to the land, cannot be sus- 
tained. It is only required that he have such an 
interest in the land that the claim of the defen- 
dant is adverse to him. Plotkin v. Merchants’ 
Bank & Trust Co., 188 N.C. 711, 125 S.E. 541 
(1924). But see Johnston v. Kramer Bros. & Co., 

203 F. 733 (D.C.N.C. 1913); Etheridge v. 
Wescott, 244 N.C. 637, 94 S.E.2d 846 (1956). 

Failure to Prove Prescriptive Easement. 
— There was inadequate evidence to take the 
issue of a prescriptive easement to the jury 
because the defendants had the burden of prov- 
ing the elements necessary for a prescriptive 
easement and failed to meet that burden. 
Nichols v. Wilson, 16 N.C. App. 286, 448 S.E.2d 
119, cert. denied, 338 N.C. 519, 452 S.E.2d 814 
(1994). 
The statutory action to quiet title to 

realty consists of two essential elements. 
The first is that the plaintiff must own the land 
in controversy, or have some estate or interest 

in it; and the second is that the defendant must 
assert some claim to such land adverse to the 
plaintiff’s title, estate or interest. Wells v. 
Clayton, 236 N.C. 102, 72 S.E.2d 16 (1952). 
Remedy Given Whether in or out of Pos- 

session. — This section affords the remedy 
whenever one owns or has an estate or interest 
in real property, whether he is in or out of 
possession, and another sets up a claim to an 
estate or interest therein which purports to 
affect adversely the estate or interest of the 
true owner and which is reasonably calculated 
to burden and embarrass such owner in the full 
enjoyment or disposition of his property at a 
fair market value; the statute affords a remedy 
by disclaimer when the party does not in fact 
claim the “adverse interest” which is alleged to 
be a cloud on the title of the true owner. 
Satterwhite v. Gallagher, 173 N.C. 525, 92 S.E. 
369 (1917); Vick v. Winslow, 209 N.C. 540, 183 
S.E. 750 (1935). See Daniels v. Baxter, 120 N.C. 
14, 26 S.E. 635 (1897). 
The authorities to the effect that only one in 

possession may maintain an action to remove a 
cloud from title, were decisions rendered prior 
to the act of 1893, c. 6, Revisal, s. 1589. Since 
that statute, it is held that the action is main- 
tainable, though plaintiff is not in the present 
possession or control of the property. Daniels v. 
Baxter, 120 N.C. 14, 26 S.E. 635 (1897); 
Campbell v. Cronly, 150 N.C. 457, 64 S.E. 213 
(1909); Speas v. Woodhouse, 162 N.C. 66, 77 
S.E. 1000 (1913). 
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Under this section, the plaintiff is not re- 
quired to show that he is either in or out of 
possession. Nor is the plaintiff required to show 
that the defendant is an occupant or any more 
than a claimant of the land in controversy. 
Barbee v. Edwards, 238 N.C. 215, 77 S.E.2d 646 

(19583). 
Action Is Maintainable Though Plaintiff 

Might Have Maintained Ejectment. — This 
section is broad enough to cover an action to 
quiet the title to real property though the 
person sued may be wrongfully in possession 
and the plaintiff might have maintained eject- 
ment. The complaint would not be demurrable 
merely for the reason that the allegations 
might be sufficient to support a possessory 
action. Pressly v. Walker, 238 N.C. 732, 78 

S.E.2d 920 (1953). 
Adverse Claimant to Execution Debtor. 

— If real estate levied upon should be claimed 
by one other than the execution debtor, then 
nothing can more quickly bring up for trial the 
plaintiff's prayer to have the cloud removed 
from his title than to allow the execution sale to 
take place. If the purchaser should delay to 
commence suit for recovery of possession, then 
the claimant can commence proceedings under 
the section. McLean v. Shaw, 125 N.C. 491, 34 
S.E. 634 (1899). 
Judgment Lien. — In McLean v. Shaw, 125 

N.C. 491, 34 S.E. 634 (1899), it was held that it 
was not in contemplation of the act that a 
judgment lien should be included in the terms 
“estate” and “interest,” as they are used in this 
section. This case was decided at September 
term, 1899. The legislature, at its session in 
1903, by chapter 763, amended Laws 1893, c. 6, 
s. 1, by adding thereto the last sentence of the 
present section. “Estate” and “interest” now 
expressly embrace a judgment lien. Crockett v. 
Bray, 151 N.C. 615, 66 S.E. 666 (1909). 

Correction of Life Estate into Fee Sim- 
ple. — Defendants have a right, in order to 
avoid multiplicity of suits, to ask for the correc- 
tion of a life estate deed, under which they 
claim, into a fee simple deed, by way of coun- 
terclaim, not merely as a matter of defense, but 
to remove a cloud upon the title, under this 
section. McLamb v. McPhail, 126 N.C. 218, 35 
S.E. 426 (1900). 
When Land Conveyed Pendente Lite. — 

Where the owner of lands in possession thereof 
or entitled thereto brings his action claiming as 
such owner to remove as a cloud upon his title 
the lien of one claiming under his mortgage, 
and pendente lite conveys the land to another 
with full warranty deed, he may continue to 
prosecute his suit against the mortgagee as to 
the title, being a real party in interest under 
G.S. 1-57, without claim of the right to the 
possession, under the provisions of this section; 

and where issue has been joined, he may, if 
successful, recover his costs. Plotkin v. Mer- 
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chants’ Bank & Trust Co., 188 N.C. 711, 125 

S.E. 541 (1924). 
Nonpayment of Taxes. — In a suit to 

remove a cloud on the title to lands, the sug- 
gestion that plaintiff's ancestors have not, for 
many years, paid the tax on the land, is imma- 
terial, because to do so does not, under any 
statute in force in this State, work a forfeiture 
of title, otherwise than by a sale conducted in 
conformity with the law. Johnston v. Kramer 
Bros. & Co., 203 F. 733 (D.C.N.C. 1913). 
Lack of Standing. — Mortgage company 

that had no standing to dispute a foreclosure 
sale of the subject property also had no stand- 
ing to bring a quiet title action against the 
purchaser in that foreclosure sale. Beneficial — 
Mtg. Co. v. Hamidpour, 155 N.C. App. 641, 574 
S.E.2d 163, 2002 N.C. App. LEXIS 1571 (2002). 

C. What Constitutes Cloud. 

Includes Any Adverse Interest. — The 
language of this section is broad and liberal, 
showing the purpose of the General Assembly 
to permit any person to bring an action against 
another who claims an interest or estate in real 
property adverse to him. Plotkin v. Merchants’ 
Bank & Trust Co., 188 N.C. 711, 125 S.E. 541 
(1924). 
Action Lies to Prevent Creation of 

Cloud. — An action will lie, not only to remove 
an existing cloud on title, but also to prevent 
one from being created, and where the object is 
merely preventive an injunction is the proper 
remedy to restrain the doing of the wrongful 
act. Carolina-Tennessee Power Co. sv. 
Hiawassee River Power Co., 175 N.C. 668, 96 
S.E. 99 (1918), appeal dismissed, 252 U.S. 341, 
40 S. Ct. 330, 64 L. Ed. 601 (1920). 
Defendant Need Only Be Claimant. — 

Under Laws 1893, c. 6, now this section, a 
plaintiff may maintain an action to remove a 
cloud from his title without showing that the 
defendant is an occupant or any more than a 
claimant of the land in controversy. Duncan v. 
Hall, 117 N.C. 443, 23 S.E. 362 (1895). 
Adverse Claim Must Be Presently Deter- 

minable. — This section applies only to the 
extent the alleged adverse claims are presently 
determinable. Vandiford v. Vandiford, 241 N.C. 
42, 84 S.E.2d 278 (1954). 
Apparent Invalidity of Defendant’s Ti- 

tle. — The plaintiff is not required to have 
possession as a condition precedent to his right 
of action, nor will the apparent invalidity of 
defendant’s title deprive him of the statutory 
remedy. Daniels v. Baxter, 120 N.C. 14, 26 S.E. 
635 (1897); Rumbo v. Gay Mfg. Co., 129 N.C. 9, 
39 S.E. 581 (1901); Beck v. Meroney, 135 N.C. 
532, 47 S.E. 613 (1904); Campbell v. Cronly, 150 
N.C. 457, 64 S.E. 213 (1909); Carolina-Tennes- 
see Power Co. v. Hiawassee River Power Co., 
175 N.C. 668, 96 S.E. 99 (1918), appeal dis- 
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missed, 252 U.S. 341, 40 S. Ct. 330, 64 L. Ed. 
601 (1920). 
Obscure Contingent Limitations. — This 

section enlarges the power of the courts to 
entertain suits to quiet titles, where the condi- 
tions were formerly such that a possessory 
action could not be brought; and the section is 
liberally construed, so that the court can ac- 
quire jurisdiction to clear up obscure contin- 
gent limitations which are imposed upon titles. 
Campbell v. Cronly, 150 N.C. 457, 64 S.E. 2138 

(1909). 
Will of Living Person. — A paper-writing, 

in form a will, executed by a person now living, 
is without legal significance either as a transfer 
of title or as a cloud thereon, until death of the 
testator and probate of the instrument. 
Vandiford v. Vandiford, 241 N.C. 42, 84 S.E.2d 
278 (1954). 

Invalid Judgment as Cloud. — A judg- 
ment, if invalid, would be such a cloud on the 
title, or such a direct menace to it, as to fall 
within the provisions of this section. Stocks v. 
Stocks, 179 N.C. 285, 102 S.E. 306 (1920). 
An action to quiet title or to remove a cloud 

from title is equitable in its nature, and may 
now be maintained to remove from the title a 
cloud created by the apparent lien of an invalid 
judgment docketed in the county where the 
land lies. Holden v. Totten, 224 N.C. 547, 31 
S.E.2d 635 (1944). 

In an action to remove a cloud from plaintiff’s 
title, caused by a docket judgment alleged to be 
invalid, a demurrer to the complaint, as not 
stating a cause of action, was properly over- 
ruled, this section being sufficiently broad to 
entitle plaintiff to maintain an independent 
action. Exum v. Carolina R.R., 222 N.C. 222, 22 
S.E.2d 424 (1942). 
Judgment Obtained by Fraud. — A com- 

plaint alleged, in effect, that the plaintiff had 
her dower laid off in the lands of her deceased 
husband, in which the defendant, her son, was 
properly represented, and thereafter the son, 
without the service of summons upon her, in- 
stituted an independent proceeding to annul 
the judgment, and falsely represented to her 
that the action had been withdrawn, and that 
she should not further consider it, and in con- 
sequence, and through his false representation, 
obtained a judgment in his favor, destroying 

_her dower right. The complaint was held suffi- 
cient for the plaintiff to maintain an indepen- 
dent action to set aside the former judgment 
upon the issue of fraud, and also under this 
section to remove the former judgment as a 
cloud upon her title. Stocks v. Stocks, 179 N.C. 
285, 102 S.E. 306 (1920). 
Tax Deed. — Where a judgment entered in 

favor of the county in an action against the 
owner of land for taxes has been set aside upon 
motion after notice to the parties, the owner, in 
an action to remove cloud upon title, is entitled 
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to judgment cancelling the tax deed. Galer v. 
Auburn-Asheville Co., 204 N.C. 683, 169 S.E. 
642 (1933). 
Foreclosure of Mortgage Given by Ten- 

ant in Common Prior to Partition. — The 
purchaser of land from one tenant in common, 
after the land had been allotted to the tenant in 
a special proceeding for partition, may main- 
tain a suit to restrain foreclosure of a mortgage 
executed by the other tenant in common prior 
to partition, when the mortgagee advertises 
and seeks to sell a one-half interest in the 
entire tract, since such foreclosure would con- 
stitute a cloud on the purchaser’s title. Rostan 
v. Huggins, 216 N.C. 386, 5 S.E.2d 162, 126 
A.L.R. 410 (1939). 

Contract Without Married Woman’s 
Privy Examination. — A contract to convey 
the lands of a married woman, signed by her 
and her husband, but without her privy exam- 
ination, when recorded is a cloud upon her title 
to the lands and subject to her suit to remove 
the same, within the intent and meaning of this 
section, though she is and remains in posses- 
sion of the land. Satterwhite v. Gallagher, 173 
N.C. 525, 92 S.E. 369 (1917). 
Usurious charge of interest on notes did 

not affect the validity of the mortgage or deed of 
trust securing them under G.S. 24-2, and a suit 
brought to remove a cloud upon title to the 
lands under this section to the extent of the 
usurious charge of interest on the notes could 
not be maintained. Briggs v. Industrial Bank, 
197 N.C. 120, 147 S.E. 815 (1929). 
Proof Required of Plaintiff. — In a suit to 

remove a cloud upon the plaintiff’s title under 
this section, the defendant claimed under a sale 
by foreclosure of a mortgage which the plaintiff 
attacked for fraud. It was held that the burden 
of proof was on the plaintiff to show the fraud 
by the preponderance of the evidence, and not 
by clear, strong and cogent proof as required in 
the information or correction of a conveyance of 
land. Ricks v. Brooks, 179 N.C. 204, 102 S.E. 
207 (1920). 

Ill. PLEADING AND PRACTICE. 

A. In General. 

When Suit Treated as Action of Eject- 
ment. — A suit instituted to determine conflict- 
ing claims to real property, under Laws 1893, c. 
6, now this section, may be properly treated as 
an action of ejectment, when the complaint 
alleges ownership in the plaintiff and posses- 
sion in the defendant. Hines v. Moye, 125 N.C. 
8, 34 S.E. 103 (1899); Baldwin v. Hinton, 243 
N.C. 113, 90 S.E.2d 316 (1955); Hayes v. Ricard, 
244 N.C. 3138, 93 S.E.2d 540 (1956). 

Plaintiff Has Burden of Establishing Ti- 
tle. — In an action to quiet title, the burden of 
proof is on the plaintiff to establish his title. He 
may do so by traditional methods or by reliance 
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on the Real Property Marketable Title Act, 

Chapter 47B. Heath v. Turner, 309 N.C. 488, 

308 S.E.2d 244 (1983). 

The plaintiff is not bound to show as an 

independent proposition the invalidity 

and wrongfulness of the adverse claim. 

These matters are inseparably interwoven in 

the two essential elements of the action. The 

claim of the defendant is necessarily invalid 

and wrongful if it is adverse to the title, estate 

or interest of the true owner. Wells v. Clayton, 

236 N.C. 102, 72 S.E.2d 16 (1952). 

The plaintiff is not required to allege or show 

the specific circumstances giving rise to the 

defendant’s adverse claim, unless it is essential 

for the plaintiff to overcome such claim in order 
to establish his own title, estate or interest. 

Hence, it is ordinarily sufficient for the plaintiff 

to allege and show in general terms that the 
defendant is asserting some claim adverse to 
him. Wells v. Clayton, 236 N.C. 102, 72 S.E.2d 

16 (1952). 
When Court Will Hear and Determine 

Without Action. — The courts will hear and 
determine a controversy submitted without ac- 
tion in suits brought by and against the parties 
in interest, wherein a vendee has refused to 
accept the title on the ground of its being 
doubtful, either in the exercise of their equita- 
ble jurisdiction, treating the controversy as a 
bill for specific performance, or under the pro- 
visions of this section, for the purpose of remov- 
ing clouds upon obscure titles. Campbell v. 
Cronly, 150 N.C. 457, 64 S.E. 213 (1909). 
When Adverse Claim Invalid. — Under 

Laws 1893, c. 6, now this section, where, in an 

action to determine conflicting claims to real 
property, plaintiff being in possession, the court 
finds the claim of defendant to be invalid, the 
action should not be dismissed, but the court 
should enter its decree removing the cloud 
upon the title. Rumbo v. Gay Mfg. Co., 129 N.C. 
9, 39 S.E. 581 (1901). 
Complaint Upheld. — Plaintiffs’ complaint, 

which alleged that noncompliance with legal 
formalities voided two deeds, but did not allege 
fraud, despite failure to state specific facts 
underlying these allegations, nevertheless, un- 
der the liberal theory of notice pleading, was 
minimally sufficient to state a claim for relief 
under this section. Poore v. Swan Quarter 
Farms, Inc., 79 N.C. App. 286, 338 S.E.2d 817 
(1986). 
No defense bond is required in an action 

to quiet title under this section. Roberts v. 
Sawyer, 229 N.C. 279, 49 S.E.2d 468 (1948). 
A judgment binds parties and privies 

only. Hines v. Moye, 125 N.C. 8, 34 S.E. 103 

(1899). 
Default Judgment against Non-Re- 

sponding Defendants Cannot Automati- 
cally Extend to Answering Defendants. — 
A default final judgment against the non-re- 
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sponding defendants/property buyers did not 
adjudicate any rights, i.e. quiet title under this 
provision, between plaintiffs/conveyors of prop- 
erty and answering defendants/alleged inno- 
cent bona fide purchasers for value nor did it 
result in any admissions on behalf of defen- 
dant-appellants, bar any of their defenses or 
claims, or prejudice their rights. Little v. 
Barson Fin. Servs. Corp., 188 N.C. App. 700, 
531 S.E.2d 889, 2000 N.C. App. LEXIS 792 

(2000). 
Costs. — Where the defendant disclaims 

title to lands in a suit to remove a cloud 
thereon, the plaintiff is chargeable with the 
costs under the express provisions of this sec- 
tion. Clemmons v. Jackson, 183 N.C. 382, 111 
S.E. 609 (1922). 

In an action for trespass and for damages, the 
plaintiff, after trial of issues as to trespass, etc., 

may not abandon these contentions upon the 
trial, and have the court consider the action as 
an equitable one to remove a cloud upon the 
title, and so avoid the payment of the full 
amount of the costs incident to the litigated 
issues. Clemmons v. Jackson, 183 N.C. 382, 111 

S.E. 609 (1922). 

B. Pleadings. 

Sufficiency of Bill of Complaint. — Where 
a bill asserts that the complainant is the owner 
of certain designated lands, sets forth the chain 
of title, and alleges that the defendant claims 
an adverse interest in the said lands, which 
claim renders sale impossible and otherwise 
casts a cloud over complainant’s title, it suffi- 
ciently states a cause of action to quiet title 
under this section. North Carolina Mining Co. 
v. Westfeldt, 151 F. 290 (W.D.N.C. 1907), rev'd 
on other grounds, 166 F. 706 (4th Cir. 1909). 
A complaint, which alleged that defendant 

city claimed, without legal right thereto, a 
right-of-way on and over plaintiff’s land, and 
that such claim was a cloud on his title, was 
sufficient to state a cause of action within the 
purview of this section. Cannon v. Wilmington, 
242 N.C. 711, 89 S.E.2d 595 (1955), cert. de- 
nied, 352 U.S. 842, 77 S. Ct. 66, 1 L. Ed. 2d 58 

(1956). 
In an action to remove a cloud on title, a 

complaint alleging that defendants claimed un- 
der a receiver’s deed and that the trustee in a 
prior deed of trust executed by the debtor was 
not a party to the receivership proceedings, is 
demurrable, since the mere fact that the 
trustee in the deed of trust was not a party does 
not in itself render the receiver’s deed ineffec- 
tual. East Carolina Lumber Co. v. Pamlico 
County, 250 N.C. 681, 110 S.E.2d 278 (1959). 
A complaint alleging that plaintiffs are the 

owners of a described tract of land by record 
title and that the State claims an interest 
therein by virtue of a specified registered deed, 
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that plaintiffs have a superior title, and that 
the State’s claim constituted a cloud on plain- 
tiff’s title is sufficient to state a cause of action 
to quiet title, and such action may be main- 
tained against the State under the provisions of 
G.S. 41-10.1. Williams v. North Carolina State 
Bd. of Educ., 266 N.C. 761, 147 S.E.2d 381 
(1966). 
A complaint meets the minimum require- 

ments of this section where it alleges that the 
plaintiffs own the described land and that the 
defendant claims an interest therein adverse to 
them. York v. Newman, 2 N.C. 484, 163 S.E.2d 
282 (1968). 
A cause of action to remove a cloud from 

title is made out when the plaintiff introduces 
evidence that he has an interest in a described 
tract of land and the defendant is asserting, or 
attempting to assert, an unjust claim thereto. 
Resort Dev. Co. v. Phillips, 278 N.C. 69, 178 
S.E.2d 813 (1971). 
Unnecessary to Allege Possession. — 

This section removed the necessity for alleging 
that the defendant was in possession. The 
plaintiff may now set out his claim of title, and 
if defendant disclaims any adverse claim, the 
plaintiff pays the cost, and the title as between 
them is settled. Asheville Land Co. v. Lange, 
150 N.C. 26, 63 S.E. 164 (1908). 
When Occupation Is Alleged. — But 

where the plaintiff alleges an occupation as the 
cause of action, not only must the allegation 
and proof correspond, but the testimony offered 
to show possession is open to objection and 
exception on the ground of competency. Duncan 
v. Hall, 117 N.C. 443, 23 S.E. 362 (1895). 

Plaintiff’s failure to show fee simple ti- 
tle to all the lands claimed is not fatal to its 
case. Resort Dev. Co. v. Phillips, 278 N.C. 69, 
178 S.E.2d 813 (1971). 
Admission. — Where the defendants, by 

answer, admitted that the plaintiff owned an 
interest in the described lands, but asserted 
they also had an interest therein, this admis- 
sion gave the plaintiff standing in court to 
challenge the defendants’ claim as a cloud upon 
its title. Resort Dev. Co. v. Phillips, 278 N.C. 69, 
178 S.E.2d 813 (1971). 
Answer Sufficient to Raise Issue. — 

Where the complaint in a suit to remove a cloud 
upon plaintiff’s title to land alleges that the 
plaintiff is the owner of the locus in quo, and 

- asks for a reformation of his deed to the lands to 
show that by mutual mistake the name of the 
grantee therein was that of a private business 
enterprise he was conducting, and that accord- 
ingly the defendants claimed an _ interest 
therein, an allegation in the answer in reply 
that the defendant had no knowledge or infor- 
mation sufficient to form a belief as to whether 
the plaintiff was conducting a business in the 
name of the grantee in the deed is sufficient to 
raise the issue, and a judgment in plaintiff’s 
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favor upon the pleadings is reversible error. 
Brinson v. Morris, 192 N.C. 214, 184 S.E. 453 

(1926). 
Issue as to Delivery of Deed. — Delivery of 

a deed is essential to its validity, and where the 
pleadings and evidence raise the question of 
delivery under this section the court’s refusal to 
submit an issue thereon entitles appellant to a 
new trial. Ferguson v. Ferguson, 206 N.C. 483, 
174 S.E. 304 (1934). 
Pleadings Sufficient for Determination 

of Damages as in Condemnation. — Where, 
in addition, to the fact that general relief was 
prayed, the parties specifically asked that their 
rights be determined, and defendant, relying 
upon the right of eminent domain, asserted its 
right to flood lands in which plaintiffs owned 
mineral interests in derogation of plaintiffs’ 
right of access, it was held that the damages 
resulting to plaintiffs from such floodings must 
be ascertained as in a suit for condemnation. 
Duke Power Co. v. Toms, 118 F.2d 443 (4th Cir. 

1941). 
The burden rests upon the defendant to 

establish a title which he has set up to defeat 
the complainant’s claim of ownership. Resort 
Dev. Co. v. Phillips, 278 N.C. 69, 178 S.E.2d 813 

(1971). 
When the defendants alleged their title had 

its origin in a certain grant, from which they 
and their predecessors derived title, they 
thereby assumed the burden of locating the 
calls of the grant on the ground, and of showing 
that the grant covered at least a part of the 
lands described in the complaint. Resort Dev. 
Co. v. Phillips, 278 N.C. 69, 178 S.E.2d 813 
(1971). 
Where the defendants claim by record title, 

and not by adverse possession, and allege their 
record title had its genesis in a certain grant, 
the state of the pleadings casts upon them the 
burden of tracing their title to that grant. 
Resort Dev. Co. v. Phillips, 278 N.C. 69, 178 
S.E.2d 813 (1971). 

C. Jurisdiction of Courts. 

Advisory Jurisdiction of Courts. — The 
advisory jurisdiction of courts of equity does not 
extend to the mere construction of a will to 
ascertain the rights thereunder of devisees or 
legatees. And such jurisdiction is not sustained 
under this section, when the suit is not brought 
by the plaintiff against some person claiming 
an adverse estate or interest. Heptinstall v. 
Newsome, 146 N.C. 503, 60 S.E. 416 (1908). 
Concurrent Jurisdiction of State and 

Federal Courts. — The remedy given by stat- 
utes of this character may be enforced in the 
federal court when the parties are inhabitants 
of different states. Johnston v. Kramer Bros. & 
Co., 203 F. 733 (E.D.N.C. 1913). 
Where there is an action pending in the State 
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courts to try the title to lands under this 
section, the State courts have thereby acquired 
jurisdiction over the property, and the federal 
courts will not entertain a suit in equity on the 
same facts and for the same relief. Westfeldt v. 
North Carolina Mining Co., 166 F. 706 (4th 
Cir.), cert. denied, 214 U.S. 516, 29 S. Ct. 697, 
53 L. Ed. 1064, appeal dismissed, 215 U.S. 586, 
30 S. Ct. 404, 54 L. Ed. 339 (1909). 

This section does not enlarge the juris- 
diction of federal courts of equity, as it 
merely regulates procedure and does not create 
any substantive right. And, even if it could be 
considered as creating an equitable right, it 
would not authorize the trial by a federal court 
of equity of what is in essence an action of 
ejectment, for the reason that in such action the 
defendant is entitled under the federal Consti- 
tution to a trial by jury. Wood v. Phillips, 50 F.2d 
714 (4th Cir. 1931). 

In an action under this section, while it is 
true that a federal court of equity lacks juris- 
diction of a suit brought against a number of 
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defendants claiming severally different por- 
tions of the land in dispute, that ground may 
oust the court’s jurisdiction only in respect to 
those defendants who raise the objection, and, 
where title and possession in the complainant 
is sufficiently alleged, it is error to dismiss the 
suit as to those defendants who have made no 
defense, but submitted themselves and their 
interests to the jurisdiction of the court. New 
Jersey & N.C. Land & Lumber Co. v. Gardner- 
Lacy Lumber Co., 178 F. 772 (4th Cir. 1910). 
Removal of Action to Federal Court. — 

Action to quiet title to real property in which 
plaintiff, the record owner, alleged that defen- 
dant had placed an IRS tax lien on the property, 
and that defendant’s IRS tax lien was acting as 
a cloud on plaintiff’s title and preventing plain- - 
tiff from selling or alienating the property was 
properly removed to federal district court, as 
the essential focus of plaintiff’s action was the 
validity, priority, and extinguishment of the 
IRS tax lien. Wilkinson v. United States, 724 F. 
Supp. 1200 (W.D.N.C. 1989). 

§ 41-10.1. Trying title to land where State claims interest. 

Whenever the State of North Carolina or any agency or department thereof 

asserts a claim of title to land which has not been taken by condemnation and 

any individual, firm or corporation likewise asserts a claim of title to the said 

land, such individual, firm or corporation may bring an action in the superior 

court of the county in which the land lies against the State or such agency or 

department thereof for the purpose of determining such adverse claims. 

Provided, however, that this section shall not apply to lands which have been 

condemned or taken for use as roads or for public buildings. (1957, c. 514.) 

CASE NOTES 

Betterments claim is not a claim of title 
to land. It is, instead, a claim demanding 
payment for permanent improvements to the 
land over and above the value of the use and 
occupation of the land. State v. Taylor, 322 N.C. 
433, 368 S.E.2d 601 (1988). 

State Did Not Consent to Be Sued for 
Betterments. — Construing this section 
strictly, a claim for betterments is not a claim of 
title to land. The State therefore has not con- 
sented to be sued for betterments and is enti- 
tled to the full protection of its sovereign im- 
munity. State v. Taylor, 322 N.C. 433, 368 
S.E.2d 601 (1988). 
“Claim of Title to Land” Cannot Be 

Broadened to Include Claim for Better- 
ments. — Sovereign immunity is a common- 
law doctrine to which the existing exceptions or 
waivers have been mandated by the legislature, 
and statutes which waive the benefits of the 
doctrine of sovereign immunity are to be 
strictly construed. Thus, the phrase “claim of 
title to land” contained in this section cannot be 
broadened to include a claim for betterments 

under G.S. 1-340. The betterments statute does 
not, by its terms, create a right against the 
State. State v. Taylor, 322 N.C. 433, 368 S.E.2d 

601 (1988). 
Suit May Be Brought to Determine Ex- 

tent of Easement Granted by State. — A 
controversy between an individual and the 
State as to the extent of an easement granted to 
the individual by the State may be made the 
basis of a suit against the State in the superior 
court under G.S. 1-253, since such suit involves 
title to realty within the purview of this section. 
Shingleton v. State, 260 N.C. 451, 133 S.E.2d 
183 (1963). 

Sufficiency of Complaint. — A complaint 
alleging that plaintiffs are the owners of a 
described tract of land by record title and that 
the State claims an interest therein by virtue of 
a specified registered deed, that plaintiffs have 
a superior title, and that the State’s claim 
constituted a cloud on plaintiff’s title is suffi- 
cient to state a cause of action to quiet title, and 
such action may be maintained against the 
State under the provisions of this section. Wil- 
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liams v. North Carolina State Bd. of Educ., 266 
N.C. 761, 147 S.E.2d 381 (1966). 
When the title to the property is no 

longer in question, plaintiffs may not sue the 
State for any further damages. Mattox v. State, 
21 N.C. App. 677, 205 S.E.2d 364 (1974). 
Where the defendant city was already in 

possession of the disputed property at the 
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time of plaintiff’s action, the action was in the 
nature of ejectment and merely an action to try 
title. Costner v. City of Greensboro, 37 N.C. 
App. 563, 246 S.E.2d 552 (1978). 
Applied in East Carolina Lumber Co. v. 

Pamlico County, 250 N.C. 681, 110 S.E.2d 278 
(1959); Roten v. State, 8 N.C. App. 643, 175 
S.E.2d 384 (1970). 

§ 41-11. Sale, lease or mortgage in case of remainders. 

In all cases where there is a vested interest in real estate, and a contingent 

remainder over to persons who are not in being, or when the contingency has 

not yet happened which will determine who the remaindermen are, there may 

be a sale, lease or mortgage of the property by a special proceeding in the 

superior court, which proceeding shall be conducted in the manner pointed out 

in this section. Said proceeding may be commenced by summons by any person 

having a vested interest in the land, and all persons in esse who are interested 

in said land shall be made parties defendant and served with summons in the 

way and manner now provided by law for the service of summons in other 

special proceedings, as provided by Rule 4 of the Rules of Civil Procedure, and 

service of summons upon nonresidents, or persons whose names and resi- 

dences are unknown, shall be by publication as now required by law or such 

service in lieu of publication as now provided by law. In cases where the 

remainder will or may go to minors, or persons under other disabilities, or to 

persons not in being, or whose names and residences are not known, or who 

may in any contingency become interested in said land, but because of such 

contingency cannot be ascertained, the clerk of the superior court shall, after 

due inquiry of persons who are in no way interested in or connected with such 

proceeding, designate and appoint some discreet person as guardian ad litem, 

to represent such remainderman, upon whom summons shall be served as 

provided by law for other guardians ad litem, and it shall be the duty of such 

guardian ad litem to defend such actions, and when counsel is needed to 

represent him, to make this known to the clerk, who shall by an order give 

instructions as to the employment of counsel and the payment of fees. 

The court shall, if the interest of all parties require or would be materially 

enhanced by it, order a sale of such property or any part thereof for 

reinvestment, either in purchasing or in improving real estate, less expense 

allowed by the court for the proceeding and sale, and such newly acquired or 

improved real estate shall be held upon the same contingencies and in like 

manner as was the property ordered to be sold. The court may authorize the 

loaning of such money subject to its approval until such time when it can be 

reinvested in real estate. And after the sale of such property in all proceedings 

hereunder, where there is a life estate, in lieu of said interest or investment of 

proceeds to which the life tenant would be entitled to, or to the use of, the court 

may in its discretion order the value of said life tenant’s share during the 

_ probable life of such life tenant, to be ascertained as now provided by law, and 

paid out of the proceeds of such sale absolutely, and the remainder of such 

proceeds be reinvested as herein provided. Any person or persons owning a life 

estate in lands which are unproductive and from which the income is 

insufficient to pay the taxes on and reasonable upkeep of said lands shall be 

entitled to maintain an action, without the joinder of any of the remaindermen 

or reversioners as parties plaintiff, for the sale of said property for the purpose 

of obtaining funds for improving other nonproductive and unimproved real 

estate so as to make the same profit-bearing, all to be done under order of the 

court, or reinvestment of the funds under the provisions of this section, but in 

every such action when the rights of minors or other persons not sui juris are 
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involved, a competent and disinterested attorney shall be appointed by the 

court to file answer and represent their interests. The provisions of the 

preceding sentence, being remedial, shall apply to cases where any title in such 

lands shall have been acquired before, as well as after, its passage — March 7, 

1927. 
The clerk of the superior court is authorized to make all orders for the sale, 

lease or mortgage of property under this section, and for the reinvestment or 

securing and handling of the proceeds of such sales, but no sale under this 

section shall be held or mortgage given until the same has been approved by 

the resident judge of the district, or the judge holding the courts of the district 

at the time said order of sale is made. The approval by the resident judge of the 

district may be made by him either during a session of court or at chambers. 

All orders of approval under said statute by judges resident in the district 

heretofore made either during a session of court or at chambers are hereby - 

ratified and validated. 
The court may authorize the temporary reinvestment, pending final invest- 

ment in real estate, of funds derived from such sale in any direct obligation of 

the United States of America or any indirect obligation guaranteed both as to 

principal and interest or bonds of the State of North Carolina issued since the 

year 1972; but in the event of such reinvestment, the commissioners, trustees 

or other officers appointed by the court to hold such funds shall hold the bonds 

in their possession and shall pay to the life tenant and owner of the vested 

interest in the lands sold only the interest accruing on the bonds, and the 
principal of the bonds shall be held subject to final reinvestment and to such 
expense only as is provided in this section. Temporary reinvestments, as 
aforesaid, in any direct obligation of the United States of America or any 
indirect obligation guaranteed both as to principal and interest or State bonds 
heretofore made with the approval of the court of all or a part of the funds 
derived from such sales are ratified and declared valid. 

The court shall, if the interest of the parties require it and would be 
materially enhanced by it, order such property mortgaged for such term and on 
such condition as to the court seems proper and to the best interest of the 
interested parties. The proceeds derived from the mortgage shall be used for 
the purpose of adding improvements to the property or to remove existing liens 
on the property as the court may direct, but for no other purpose. The 
mortgagees shall not be held responsible for determining the validity of the 
liens, debts and expenses where the court directs such liens, debts and 
expenses to be paid. In all cases of mortgages under this section the court shall 
authorize and direct the guardian representing the interest of minors and the 
guardian ad litem representing the interest of those persons unknown or not 
in being to join in the mortgage for the purpose of conveying the interest of 
such person or persons. In all cases of mortgages under this section the owner. 
of the vested interest or his or her legal representative shall within six months 
from the date of the mortgage file with the court an itemized statement 
showing how the money derived from the said mortgage has been expended, 
and shall exhibit to the court receipts for said money. Said report shall be 
audited in the same manner as provided for the auditing of guardian’s 
accounts. The owner of the vested interest or his or her legal representative 
shall collect the rents and income from the property mortgaged and apply the 
proceeds first to taxes and discharge of interest on the mortgage and the 
annual curtailment as provided thereby, or if said person uses or occupies said 
premises he or she shall pay the said taxes, interest and curtailments and said 
party shall enter into a bond to be approved by the court for the faithful 
performance of the duties hereby imposed, and such person shall annually file 
with the court a report and receipts showing that taxes, interest and the 
curtailment as provided by the mortgage have been paid. 
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The mortgagee shall not be held responsible for the application of the funds 

secured or derived from the mortgage. The word “mortgage” whenever used 

herein shall be construed to include deeds in trust. (1903, c. 99; 1905, c. 548; 

Rev., s. 1590; 1907, cc. 956, 980; 1919, c. 17; C.S., s. 1744; Ex. Sess. 1921, c. 88; 

1923, c. 69; 1925, c. 281; 1927, cc. 124, 186; 1933, c. 123; 1935, c. 299; 1941, c. 

328; 1943, cc. 198, 729; 1947, c. 377; 1951, c. 96; 1967, c. 954, s. 3; 1971, c. 528, 

s. 39.) 

Cross References. — As to constitutional 
restriction against perpetuities, see N.C. 
Const., Art. I, § 34. As to vagueness of descrip- 
tion of land in pleadings, see G:S. 8-39. As to 
vagueness of description in conveyance, see 
G.S. 39-2. As to sale, lease or mortgage of 
property held by a “class,” where membership 
may be increased by persons not in esse, see 
G.S. 41-11.1. As to partition sales of real prop- 
erty generally, see G.S. 46-22 to 46-34. 

Legal Periodicals. — For comment on the 
1941 amendment, see 19 N.C.L. Rev. 506 

(1941). 
For brief discussion of the 1947 amendment, 

see 25 N.C.L. Rev. 390 (1947). 

For article, “The Rule Against Perpetuities in 
North Carolina,” see 57 N.C.L. Rev. 727 (1979). 

For article, “Requiem for the Rule in 
Shelley’s Case,” see 67 N.C.L. Rev. 681 (1989). 

CASE NOTES 

I. General Consideration. 
II. Action in Superior Court for Sale. 

III. Sale and Reinvestment. 
IV. Illustrative Cases. 

I. GENERAL CONSIDERATION. 

Constitutionality and Validity. — Revisal, 
s. 1590, now this section, providing for the sale 
of contingent remainders, is constitutional and 
valid. Smith v. Miller, 151 N.C. 620, 66 S.E. 671 
(1909), petition for rehearing dismissed, 152 
N.C. 314, 67 S.E. 746 (1910). 

This section does not interfere with the es- 
sential rights of ownership, but, operating in 
addition to those already possessed, is consti- 
tutional and valid. Pendleton v. Williams, 175 
N.C. 248, 95 S.E. 500 (1918). 
Retroactive Effect. — Chapter 99, Laws 

1903, Rev., s. 1590, now this section, is valid, 
even when allowed to reach back and affect 
estates already created by will, though only so 
far as it is permitted to apply to interests not 
yet vested. Anderson v. Wilkins, 142 N.C. 154, 
55 S.E. 272 (1906). See Springs v. Scott, 132 
N.C. 548, 44 S.E. 116 (1903). 

The decision in Springs v. Scott was approved 
in Hodges v. Lipscomb, 133 N.C. 199, 45 S.E. 
556 (1903), a case in which it appeared that the 
will was made prior to the passage of Laws 
1903, c. 99. It was there held that the act of 
1903 operated retrospectively, so as to apply to 
contingent interest created by a will which had 
already taken effect by the death of the testa- 
tor. Anderson v. Wilkins, 142 N.C. 154, 55 S.E. 
272 (1906). 
Purpose of Section. — To prevent any 

possible doubt of the existence of the power of 
the court, upon the application of all the parties 
in interest, the trustee representing contingent 

remaindermen, and to provide for its exercise 
and protect the interest of all parties in remain- 
der, whether in esse or not, the act of 1903, now 
this section, was passed. McAfee v. Green, 143 
N.C. 411, 55 S.E. 828 (1906). 

The purpose of this section is not to obtain 
predictive declarations of future rights of the 
parties, inter se, but rather to promote the 
interest of all the parties by allowing the sale of 
desirable land free from restrictions imposed by 
the presence of uncertainties as to whom the 
land will ultimately belong. Crumpton v. 
Crumpton, 290 N.C. 651, 227 S.E.2d 587 

(1976). 
The remedial purpose of this section 

may be served where there are contingent 
remainders over to persons not in being, or the 
contingency has not happened which will deter- 
mine who the ultimate remaindermen are, but 

to achieve the desired result the provisions of 
the statute must be observed. Barnes v. Dortch, 
245 N.C. 369, 95 S.E.2d 872 (1957). 

Section Does Not Destroy Interest of 
Remote Contingent Remaindermen. — It 
was not the purpose of this section to destroy 
the interest of the remote contingent 
remaindermen, but to enable the present own- 
ers to sell the property and make a good title to 
the same, and to require that the proceeds be 
held as a fund, subject to the claims of persons 
who may ultimately be entitled thereto, and 
safeguard their rights in all respects. Poole v. 
Thompson, 183 N.C. 588, 112 S.E. 323 (1922). 

See Lancaster v. Lancaster, 209 N.C. 673, 184 

S.E. 527 (1936). 
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It will be noted that this section does not, 

either in its terms or purpose, profess or under- 
take to destroy the interest of the contingent 
remaindermen in the property, but only con- 
templates and provides for a change of invest- 
ment, and, subject to the right to use a reason- 
able portion of the amount for the improvement 
of the remainder, when properly safeguarded, it 
impresses upon the fund the same contingen- 
cies and limitations as were imposed upon the 
original property. Dawson v. Wood, 177 N.C. 
158, 98 S.E. 459 (1919). 
When Section Applicable. — This section 

(before the 1927 amendment) and G.S. 41-12 
apply only to a sale of property in which there 
are or have been contingent interests. Waddell 
y. United Cigar Stores, 195 N.C. 434, 142 S.E. 
585 (1928). 

The 1927 amendment, where the land is 
unproductive, etc., extends the right of action to 
include life estates where there are vested 
remaindermen and reversioners without their 
joinder. The section theretofore had reference 
only to contingent remainders. Stepp v. Stepp, 
200 N.C. 237, 156 S.E. 804, 76 A.L.R. 536 
(1931). 
A sale under this section can be ordered only 

in a “special proceeding,” which must be insti- 
tuted before the clerk of the superior court, and 
the section has no application to an action for 
waste under G.S. 1-533. Parrish v. Parrish, 247 
N.C. 584, 101 S.E.2d 480 (1958). 

Strict Compliance Required. — In order 
that a valid conveyance of the land in fee simple 
be made pursuant to this section, it is essential 
that the provisions of the statute be strictly 
complied with. Blades v. Spitzer, 252 N.C. 207, 
113 S.E.2d 315 (1960). 
Applied to Charitable and Other Trusts. 

— Courts, in the exercise of general equitable 
jurisdiction, may, in proper instances, decree a 

sale of estate in remainder and affected by 
contingent interests, for reinvestment, or a 
portion thereof, when it is shown that it is 
necessary for the preservation of the estate and 
the protection of its owners; and this principle 
is not infrequently applied in the proper admin- 
istration of charitable and other trusts, not- 
withstanding limitations in instruments creat- 
ing them that apparently impose restrictions 
on the powers of the trustee in this respect, 
when it is properly established that the sale is 
required by the necessities of the case and the 
successful carrying out of the dominant pur- 
poses of the trust. Middleton v. Rigsbee, 179 
N.C. 437, 102 S.E. 780 (1920). 

The sale of an estate in remainder affected 
under the terms of a will with certain ultimate 
and contingent interests in trust will not be 
affected by a clause in the will requiring that 
the principal of the trust fund shall not be used 
or diminished during the period of 30 years, 
with a certain exception, the limitation apply- 
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ing only to the administration of the trust 
estate, and not preventing the court from order- 
ing a sale when required by the necessities of 
the estate for its preservation. Middleton v. 
Rigsbee, 179 N.C. 437, 102 S.E. 780 (1920). 

Section Does Not Limit Power of Court 
over Trusts. — This section, authorizing those 
who have a vested interest in land with contin- 
gent remainders over to persons not in being to 

petition for and procure the sale of the land for 
reinvestment, does not limit the power of the 
court to supervise the administration of trust 
estates and to enter such orders and decrees in 
respect thereto as circumstances may require, 
so that the interest of contingent 
remaindermen and other beneficial owners 
may be sold to preserve the trust estate from — 
destruction. First-Citizens Bank & Trust Co. v. 
Rasberry, 226 N.C. 586, 39 S.E.2d 601 (1946). 
Power of Court Independent of Section. 

— The court, without regard to the Act of 1903, 
now this section, has the power to order the sale 
of real estate limited to a tenant for life, with 
remainder to children or issue, and upon fail- 
ure thereof, over to persons, all or some of 
whom are not in esse, when one of the class 
being first in remainder after the expiration of 
the life estate is in esse and a party to the 
proceeding to represent the class, and upon 
decree passed, and sale and title made pursu- 
ant thereto, the purchaser acquires a perfect 
title as against all persons in esse or in posse. 
Springs v. Scott, 132 N.C. 548, 44 S.E. 116 

(1903). 
While the courts of this State do not have 

inherent power to decree a sale and pass title to 
the purchaser of lands, with remainder limited 
upon a contingency that would prevent the 
ascertainment of the ultimate takers, or any of 
them, till the death of the life tenant, this 
power is now conferred by the express terms of 
our statute in all cases where there is a vested 
interest in real estate, with a contingent inter- 
est over to persons not in being, or when the 
contingency has not happened which shall de- 
termine who the remaindermen are, under the 
procedure therein laid down. Dawson v. Wood, 
177 N.C. 158, 98 S.E. 459 (1919). 
Decree May Be Binding on Persons Not 

in Esse. — A lease authorized by the decree of 
a court of chancery may be binding upon bene- 
ficiaries not in esse, when their interests are 
the same as those of persons in being who are 
subjected by due process to the jurisdiction of 
the court. Waddell v. United Cigar Stores, 195 
N.C. 434, 142 S.E. 585 (1928), wherein a lease 
of trust property was held valid over the objec- 
tion that it might extend beyond the term of the 
trust. 

Status of Remainders. — Contingent re- 
mainders are no longer considered mere possi- 
bilities which cannot be transferred, but a 
remainderman whose estate is contingent may 
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convey it. 2 N.C.L. Rey. 126; Beacon v. Amos, 
161 N.C. 357, 77 S.E. 407 (1913). 
Applied in Cheshire v. Carolina Power & 

Light Co., 54 N.C. App. 467, 283 S.E.2d 810 

(1981). 
Cited in Smith v. Witter, 174 N.C. 616, 94 

S.E. 402 (1917); Hines v. Williams, 198 N.C. 
420, 152 S.E. 39 (1930); Greene v. Stadiem, 198 
N.C. 445, 152 S.E. 398 (1930); Cole v. Cole, 229 
N.C. 757, 51 S.E.2d 491 (1949); Davis v. Griffin, 
248 N.C. 539, 103 S.E.2d 728 (1958); Menzel v. 
Menzel, 250 N.C. 649, 110 S.E.2d 333 (1959); 
De Lotbiniere v. Wachovia Bank & Trust Co., 2 

N.C. App. 252, 163 S.E.2d 59 (1968); Simpson v. 
Simpson, 29 N.C. App. 14, 222 S.E.2d 747 
(1976); Stoney v. MacDougall, 31 N.C. App. 678, 
230 S.E.2d 592 (1976). 

Il. ACTION IN SUPERIOR COURT FOR 
SALE. 

General Requirements for Sale. — Lands 
devised for life with contingent limitations over 
may be sold for reinvestment under the provi- 
sions of this section, under the court’s order, 
subject to its future approval of the sale, when 
it is made to appear that the best interest of all 
parties so requires, and those living and in 
present interest are represented in person, and 
unborn children by guardian ad litem. McLean 
y. Caldwell, 178 N.C. 424, 100 S.E. 888 (1919). 

Jurisdiction Cannot Be Conferred by 
Consent. — Jurisdiction of the superior court 
of an action by owner of a vested estate against 
contingent remaindermen to sell land cannot 
be conferred by consent, and this section, au- 
thorizing such an action, must be strictly com- 
plied with. Watson v. United States, 34 F. Supp. 
777 (M.D.N.C. 1940). 
Jurisdiction on Appeal from Proceed- 

ings Improperly Brought before Clerk. — 
Lands subject to contingent limitations may be 
sold by order of the judge of the superior court 
in term (now during a session of court), on 
appeal in proceedings in partition improperly 
brought before the clerk, by retaining jurisdic- 
tion for the purpose of settling the controversy. 
Ryder v. Oates, 173 N.C. 569, 92 S.E. 508 

(1917). 
Where an action is wrongfully brought before 

the clerk of the superior court and is taken to 
the superior court by appeal, the superior court 
having original jurisdiction, it will be retained 
for hearing. Springs v. Scott, 132 N.C. 548, 44 
S.E. 116 (1903). 
Authority of Clerk. — It was not contem- 

plated by this section that the rights of parties 
should be entrusted to the clerks of the superior 
court in ordinary special proceedings without 
approval or confirmation by a judge of the 
superior court. Ray v. Poole, 187 N.C. 749, 123 
S.E. 5 (1924). 
Proceedings Brought under § 46-3. — A 
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tenant for life may not, directly or indirectly, 
affect the title of those in remainder, whether 
having a vested or contingent interest in the 
lands, by joining them in their proceedings for a 
division or sale for that purpose, brought before 
the clerk of the court under the provisions of 
G.S. 46-3, and these proceedings so brought 
cannot be validated by derivative jurisdiction 
in the superior court, on appeal, under the 
provisions of this section, it being required that 
the proceedings be originally brought in the 
latter jurisdiction, with certain requirements 
for the protection of contingent remaindermen, 
which must be strictly followed; and, though 
under G.S. 46-23, 46-24 a sale is provided when 
the land is affected with a contingent interest 
in remainder, not presently determinable, the 
proceedings are therein required to be brought 
upon petition of such remaindermen, and not 
upon that of the life tenants. Ray v. Poole, 187 
N.C. 749, 123 S.E. 5 (1924). 

Life Tenant May Not Have Partition un- 
der § 46-24. — A tenant for life in lands may 
not by adversary proceedings against the 
remaindermen compel the sale of lands for 
partition of the proceeds under G.S. 46-24, but 
upon a proper showing the sale for reinvest- 
ment may be ordered in equitable proceedings 
under the provisions of this section. Smith v. 
Suitt, 199 N.C. 5, 153 S.E. 602 (1930). 
Who May Institute Suit. — Proceedings to 

have lands sold that are subject to a life estate, 
with limitation over, upon contingencies which 
will prevent the ascertainment of the 
remaindermen during the life of the first taker, 
etc., may be instituted by any person having a 
present vested interest in the lands. Dawson v. 
Wood, 177 N.C. 158, 98 S.E. 459 (1919). 

The life beneficiary of a trust estate has a 
vested equitable estate therein so as to entitle 
her to institute proceedings for the sale of lands 
of the estate for reinvestment, and the trustees 
are proper parties to the proceeding. Blades v. 
Spitzer, 252 N.C. 207, 113 S.H.2d 315 (1960). 

Plaintiff Must Have Vested Interest. — 
In a proceeding under this section to sell real 
property in which there is a contingent inter- 
est, plaintiff must be a person having a vested 
interest in the property to be sold, and the sale 
must be passed upon by the judgment of the 
superior court. The contingent interest alone 
cannot be sold. Butler v. Winston, 223 N.C. 421, 

27 S.E.2d 124 (1943). 
Where one who had no vested estate in land 

brought action in the superior court against 
contingent remaindermen to sell land, the 
court lacked jurisdiction of the action, and 
hence the judgment ordering sale of the land 
was void and could be collaterally attacked. 
Watson v. United States, 34 F. Supp. 777 

(M.D.N.C. 1940). See Barnes v. Dortch, 245 

N.C. 369, 95 S.E.2d 872 (1957). 
Necessary Parties. — Where timber grow- 
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ing upon lands was devised to testator’s daugh- 
ter for her life, and at her death to such of her 
children and grandchildren then living as she 
might have appointed in her will, or, upon her 
failure to exercise the power of appointment, to 
her children and grandchildren then living, 
objection to proceedings brought by the devisee 
and her children and grandchildren then living 
on the ground that no one having a vested 
interest in the land had been made a party 
could not be sustained. Midyette v. Lycoming 
Timber & Lumber Co., 185 N.C. 423, 117 S.E. 
386 (1923). See Thompson v. Humphrey, 179 
N.C. 44, 101 S.E. 738 (1919). 

In proceedings under this section certain 
contingent interests in land held in trust were 
sold and reinvested in other lands in accor- 
dance with the terms of the trust in the original 
deed conveying them. The title acquired under 
the original deed in trust by the trustee had 
become passive in him, and it was held that as, 
under the statute of uses, the legal and equita- 
ble title had merged in the same person, nei- 
ther the trustee nor his heirs were necessary 
parties to the owner’s action against a pur- 
chaser to enforce his contract of purchase, and 
especially so when all vested and contingent 
interests were represented by some of the par- 
ties to the suit. Lee v. Oates, 171 N.C. 717, 88 
S.E. 889 (1916). 

Construing the statute, as amended, in 
Hodges v. Lipscomb, 133 N.C. 199, 45 S.E. 556 
(1903), the court held that it was only necessary 
to make parties defendant those of the contin- 
gent remaindermen who, on the happening of 
the contingency, would presently have an es- 
tate in the property at the time of action com- 
menced, and as to others more remotely inter- 
ested they could have their interest 
represented and protected by the guardian ad 
litem as the statute provides. Dawson v. Wood, 
177 N.C. 158, 98 S.E. 459 (1919). 
A special proceeding under this section to 

authorize the sale for reinvestment of certain 
land in which there are contingent interests 
must be brought by a person having a vested 
interest in the land and those, who on the 
happening of the contingency would presently 
have an estate in the property at the time the 
proceeding is commenced, made parties and 
served with summons. Barnes v. Dortch, 245 
N.C. 369, 95 S.E.2d 872 (1957). 

Effect of Omission of Persons Having 
Contingent Interests. — An order of sale and 
judgment of confirmation will not be vacated on 
the ground that certain contingent 
remaindermen were not made parties to the 
proceedings to sell, where the interest of the 
contingent remaindermen has, since the sale, 
been extinguished by failure of the contingency. 
Beam v. Gilkey, 225 N.C. 520, 35 S.E.2d 641 
(1945). 

Setting Aside Sale for Failure to Serve 
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Summons on Infant. — Where in proceedings 
to sell lands affected with contingent interests 
the provisions of this section have been ob- 
served, and the clerk has appointed a guardian 
ad litem for contingent interests and for infant 
parties, the failure to serve summons on a 
minor is to be regarded as an irregularity that 
will not render the sale void and a nullity. 
However, on a proper showing, the sale may be 
set aside as to all the parties except an innocent 
purchaser without notice of the irregularity; 
and on appeal to the Supreme Court, when this 
fact is not apparent, the case will be remanded 
for its ascertainment. Welch v. Welch, 194 N.C. 
633, 140 S.E. 436 (1927). 
Where Guardian Appointed after Sale. 

— In a proceeding under this section to sell all 
the contingent interest in certain lands of mi- 
nors and unborn children, where petitioners 
were represented by a guardian, judgment of 
sale signed on the day before the guardian’s 
appointment was void. Butler v. Winston, 223 
N.C. 421, 27 S.E.2d 124 (1943). 
When Action Abates. — An action against a 

contingent remainderman to sell the lands un- 
der this section abates upon the death of the 
remainderman prior to the termination of the 
life estate, when his limitation over is made to 
depend upon his surviving the life tenant. Red- 
den v. Toms, 211 N.C. 312, 190 S.E. 490 (1937). 
Estoppel by Judgment. — Where an exec- 

utor under a will with power to sell the lands of 
his testate and reinvest the proceeds, etc., has 
died, and all persons in present and contingent 
interest have been made parties to an action 
wherein the court has substituted another as 
trustee, upon like trusts in every respect, and 
the decree was not appealed from, all the priv- 
ies and parties are estopped as to all issuable 
matters therein, and may not deny the power of 
the substituted trustee to make sale of the 
lands as fully as the executor under the will 
was therein authorized to make. Hayden v. 
Hayden, 178 N.C. 259, 100 S.E. 515 (1919). 
Preliminary Judgment for Payment of 

Betterments. — Where a preliminary judg- 
ment in proceedings to sell lands with contin- 
gent interests provides for the payment of bet- 
terments to the life tenant, and in this respect 
the judgment is not excepted to or appealed 
from, it is conclusive upon the parties as an 
estoppel. Pendleton v. Williams, 175 N.C. 248, 
95 S.E. 500 (1918). 
Judgment under Former Law Does Not 

Work Estoppel. — A former action determined 
before the enactment on the subject by the 
legislature, holding that contingent remainders 
in lands, etc., cannot be sold unless all persons 
who may by any possibility be interested unite 
in the decree, cannot estop the parties to pro- 
ceedings thereafter brought under the provi- 
sions of this section. Pendleton v. Williams, 175 
N.C. 248, 95 S.E. 500 (1918). 
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Irregularities in Judgment against Per- 
son Having no Interest. — Irregularity of 
entering a consent judgment against testator’s 
minor grandson without investigation and ap- 
proval of the court may be disregarded where 
the minor had no interest. Beam v. Gilkey, 225 
N.C. 520, 35 S.E.2d 641 (1945). 

Ill. SALE AND REINVESTMENT. 

Section Contemplates Reinvestment. — 
This section contemplates that the proceeds of 
the sale, less expenses and perhaps the present 
worth of the life tenant’s share, will be rein- 
vested, either in purchasing or in improving 
real estate. Crumpton v. Crumpton, 290 N.C. 
651, 227 S.E.2d 587 (1976). 

Public or Private Sale Permissible. — 
The sale of estates affected with contingent 
interests, under the provisions of this section, 
may, in the sound discretion of the trial judge 
and subject to his approval, be made either at 
public auction or by private negotiation, as the 
best interests of the parties may require. 
Middleton v. Rigsbee, 179 N.C. 437, 102 S.E. 
780 (1920). See McAfee v. Green, 143 N.C. 411, 

55 S.E. 828 (1906). 
Where the sale of land affected with remote 

contingent interests not ascertainable at the 
time, comes within the provisions of this sec- 
tion, the court having jurisdiction may order 
the property disposed of either at a public or 
private sale, when it is shown that, as to the 
one or the other, the best interests of the parties 
will be promoted, subject always to the ap- 
proval of the court. Poole v. Thompson, 183 N.C. 
588, 112 S.E. 323 (1922). 
Where the provisions of this section have 

been observed in the sale of lands affected with 
contingent interests, the commissioner ap- 
pointed to make the sale may effect the same by 
private negotiations, subject to the approval of 
the court, when it is properly made to appear 
that the best interests of the parties so require. 
Midyette v. Lycoming Timber & Lumber Co., 
185 N.C. 423, 117 S.E. 386 (1923). 
The court has the power to order the private 

sale of lands affected with contingent interests 
under the provisions of this section under a 
proper finding that it would be to the best 
interests of all concerned, without submitting 
this issue to the jury, and where the proceed- 
ings are properly had and all parties are before 
the court, the objection is untenable that the 
sale was made under the decision of the court, 
and the parties had not agreed thereto. 
DeLaney v. Clark, 196 N.C. 282, 145 S.E. 398 
(1928). See Ryder v. Oates, 173 N.C. 569, 92 

S.E. 508 (1917). 
Bond Required. — Where the court decrees 

a sale of trust property for reinvestment, the 
trustees should be required to give bond, or 
other legal provision should be made, to assure 
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the safety of the funds arising from the sale, 
notwithstanding that the will provides that the 
trustees should not be required to give bond in 
administering the trust, since in acting under 
the decree of the court the trustees act as 
commissioners of the court and not necessarily 
as trustees under the will. Blades v. Spitzer, 
252 N.C. 207, 113 S.E.2d 315 (1960). 
Decree Must Provide for Reinvestment. 

— Where real estate is sold under order of the 
court, the decree must provide for investment 
of the fund in such way as the court may deem 
best for the protection of all persons who have 
or may have remote or contingent interests. 

Springs v. Scott, 132 N.C. 548, 44 S.E. 116 

(1903). 
Discretion of Court and Clerk in Rein- 

vestment. — Before the 1923 amendment, 
which inserted the first sentence of the third 
paragraph of this section, it was held that the 
preservation of the proceeds of the sale of lands, 
under this section, was referred to the sound 
discretion of the trial judge, and no error was 
found to an order requiring the funds to be paid 
into the office of the clerk of the superior court, 
to be loaned out by him or otherwise invested as 
required by law until the happening of the 
contingency, except that it should be so modi- 
fied as to require that interest on these loans be 
allowed the owners of the particular estate, it 
appearing that they were given the usufruct of 
the land. Pendleton v. Williams, 175 N.C. 248, 

95 S.E. 500 (1918). 
Time of Reinvestment. — In Laws 1905, c. 

548, the reinvestment in realty was required to 
be within two years, but such requirement was 
removed by the later Laws 1907, cc. 956 and 
980, leaving the matter of reinvestment some- 
what in the discretion of the court, but with 
clear intimation that the fund should be rein- 
vested in realty when an advantageous oppor- 
tunity should be offered. Dawson v. Wood, 177 
N.C. 158, 98 S.E. 459 (1919). 

Effect of Omitting Bond Required by 
§ 1-407. — In all cases where property affected 
with unascertainable contingent remainders is 
ordered sold under the provisions of this sec- 
tion, it is now required by G.S. 1-407 that a 
bond be given to assure the safety of the funds 
arising from the sale; but where this is omitted 
from a judgment otherwise regular, it will not 
affect the title conveyed, though the decree 
should be modified in that respect by proper 
steps taken in the superior court. Poole v. 
Thompson, 183 N.C. 588, 112 S.E. 323 (1922). 
Where an order has been made for the sale of 

timber growing upon lands affected with con- 
tingent interests, the court should also require 
its commissioner appointed for the sale to give 

bond for the preservation and proper applica- 

tion of the proceeds of sale, etc., under GS. 

1-407; but this provision does not affect the title 

of the purchaser, who is not required to see to 
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the application of the funds, and the proper 
order in this respect may be supplied by amend- 
ment or supplementary decree. Midyette v. 
Lycoming Timber & Lumber Co., 185 N.C. 423, 
117 S.E. 386 (1923). 
Purchaser’s Liability Ends When Money 

Paid into Court. — A purchaser of devised 
lands affected with a life estate and contingent 
limitation over, sold for reinvestment under the 

provisions of this section, is not ordinarily 
charged with the duty of looking after the 
proper disposition of the purchase money, and 
upon paying it into court, under its order, he is 
quit of further obligation concerning it. McLean 
v. Caldwell, 178 N.C. 424, 100 S.E. 888 (1919). 
Where the purchaser at a sale of lands for 

reinvestment pays his money into the court or 
to the person authorized by order of court to 
receive it, ordinarily he is not required to see to 
the proper application of the fund, its safety 
being taken care of by the court in its final 
decree. DeLaney v. Clark, 196 N.C. 282, 145 

S.E. 398 (1928). 
Purchaser Takes Fee Simple Title. — A 

purchaser at a sale of land with contingent 
interests allowed under the provisions of this 
section acquires a fee simple title, upon pay- 
ment of purchase price to the court or person 
authorized to receive it, without being required 
to see to the application of the funds, and on 
such payment made is quit of all obligations 
concerning it. Pendleton v. Williams, 175 N.C. 
248, 95 S.E. 500 (1918). 
Commissioner Held Without Authority 

to Insert Restrictions in Deed. — Where a 
commissioner was authorized by the court to 
sell part of the lands of an estate for reinvest- 
ment under the provisions of this section, and 
there were no restrictions in regard to the use 
of the property of the estate, and in the com- 
missioner’s report and recommendation of the 
offer to purchase, no authority to restrict the 
use of the property was asked, and none 
granted in the order of the court, it was held 
that the commissioner was without authority to 
insert restrictions in the deed to the purchaser, 
his authority being limited under the order of 
the court to the sale of the property and the 
distribution of the proceeds of sale. Southern 
Real Estate Loan & Trust Co. v. Atlantic Ref. 
Co., 208 N.C. 501, 181 S.E. 633 (1935). 

IV. ILLUSTRATIVE CASES. 

Where lands are affected with a contin- 
gent interest in remainder, not determin- 
able during the life of the tenant for life, the 
holder of the vested interest and those in im- 
mediate remainder may proceed to have the 
lands sold under the provisions of this section, 
and have those remotely interested repre- 
sented by guardian ad litem for the protection 
of their interests; and where it is made to 
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appear that the interest of all parties requires, 
or will be materially enhanced by it, the court 
may order a sale of the property, or any part 
thereof, for reinvestment, either in purchasing 
or improving real estate, etc., or invested tem- 
porarily to be held under the same contingen- 
cies in like manner as the property ordered to 
be sold. Poole v. Thompson, 183 N.C. 588, 112 
S.E. 323 (1922). 
Complaints Held Good on Demurrer. — 

A testator devised his improved and unim- 
proved lands, in the corporate limits of a town, 
to his daughter for life with remainder to her 
children living at her death, with ulterior lim- 
itations over to trustees on certain contingen- 
cies, and the life tenant brought proceedings for 
sale and reinvestment of the proceeds under 
the provisions of this section, having made 
parties of the persons interested in accordance 
with the statute, and alleged that by the sale 
the income would be largely increased, that the 
sale of the contemplated part to a purchaser 
she had secured for a certain price would en- 
able her to make improvements on the land 
then without income, to make houses on other 
parts of the land more profitable for rental 
purposes, etc., that the property as it stood was 
rapidly depreciating, and that there were no 
available funds, otherwise, to meet the neces- 
sary and insistent demands. It was held that a 
demurrer was bad, and properly overruled. 
Middleton v. Rigsbee, 179 N.C. 437, 102 S.E. 
780 (1920). 
Where the complaint of a life tenant alleges 

that the land is unproductive and income there- 
from is insufficient to pay the taxes and reason- 
able upkeep, and prays that the land be sold in 
accordance with this section, the demurrer of 
the vested remaindermen is improperly sus- 
tained, the complaint alleging at least one good 
cause for action. Stepp v. Stepp, 200 N.C. 237, 
156 S.E. 804 (1931). 

Suit Regarding Management of Trust 
Estate. — In a suit regarding the management 
of a trust estate where the trustee and the 
testator’s wife and children are parties and the 
one living grandchild is made a party defen- 
dant and is represented by a guardian ad litem, ~ 
who also represents as a class the other grand- 
children not in esse, all parties having an 
interest in the estate are properly represented, 
and the judgment of the court is binding as to 
all interests. Spencer v. McCleneghan, 202 N.C. 
662, 163 S.K. 753 (1932). 
Where the grantors in a deed have erro- 

neously assumed that they had title to the 
lands which they conveyed in fee, but which 
were affected by future contingent interest not 
at present ascertainable, and thereafter bring 
action to make title under the provisions of this _ 
section, and in these proceedings have pro- 
tected the interest of the remote remaindermen 
by the appointment for them of a guardian ad 

548 



§41-11 

litem, and have fully set forth the facts and 
circumstances of the former sale, and bring in 
the proceeds and submit them to the jurisdic- 
tion and orders of the court, the final judgment 
authorizing and confirming the sale, being had 
in conformity with the provisions of the statute, 
perfects the title, and same will inure to the 
benefit of the covenantee in the former deed, 
and for a breach of this covenant only nominal 
damages are recoverable. Myer v. Thompson, 
183 N.C. 543, 112 S.E. 328 (1922). 

Testator devised land to his five brothers and 
sisters and a nephew “for their lives and then to 
their children.” The life tenants partitioned the 
land into equal shares, and the lot partitioned 
to a surviving brother, aged 75 without. chil- 
dren, was conveyed by the children of the four 
deceased life tenants and the other surviving 
life tenant and her children to the wife of the 
surviving brother. The petitioners who pur- 
chased the lot from the surviving brother and 
his wife were not entitled to sell it by virtue of 
a proceeding under this section where the heirs 
of the testator living at the time of the proceed- 
ing were not made parties, since upon the death 
of the brother without issue the land would 
revert to the heirs of the testator living at that 
time. Barnes v. Dortch, 245 N.C. 369, 95 S.E.2d 
872 (1957). 
A will devised a life estate to daughter 

with remainder to her children but she 
renounced her life estate and it was adjudi- 
cated that the renunciation of the life estate 
accelerated the vesting of title in members of 
the class in esse at the time. It was held that 
the acceleration of the estate of the 
remaindermen did not change the date when 
the final roll call will be made to ascertain 
members of the class, and although members of 
the class in esse are not required to account for 
rents and profits pending the birth of other 
members of the class, after-born children must 
be let in, and the fee simple title to the land 
cannot be conveyed prior to the death of the life 
tenant except for reinvestment pursuant to 

judicial decree. Neill v. Bach, 231 N.C. 391, 57 
S.E.2d 385 (1950). 
A devise of an estate in trust with provi- 

sion that the income therefrom should be paid 
to a designated beneficiary for life and, upon 
her death, the corpus should be divided among 
her children, with further provision that the 
child or children of any deceased child of the life 
tenant should take such child’s share, requires 
that the remaindermen be ascertained upon 
the falling in of the life estate, who then take 
under the will and not as heirs of the life 
tenant, so that this section is applicable. Blades 
y. Spitzer, 252 N.C. 207, 113 S.E.2d 315 (1960). 

Foreclosure of Tax Lien. — Where land 
held by a life tenant with contingent limitation 
over, the persons entitled to the remainder not 
being determinable until the death of the life 
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tenant, was mortgaged by the life tenant and 
the mortgage was foreclosed upon default, it 
was held that in an action to foreclose the lien 
for taxes against the land under former G.S. 
105-414, in which the purchaser at the foreclo- 
sure sale, the life tenant and the known contin- 
gent remaindermen were made parties, and the 
minor contingent remaindermen, the unknown 
contingent remaindermen and those not in esse 
were represented by guardian ad litem under 
this section, and the provisions of both statutes 
were fully and accurately followed, the pur- 
chaser at the commissioner’s sale acquired the 
fee simple title. Rodman v. Norman, 221 N.C. 
320, 20 S.E.2d 294 (1942). 

Sale of Growing Timber. — The timber 
growing upon lands devised to the testator’s 
named daughter for her sole and separate use 
during her life only, and at her death to such of 
her children and grandchildren then living as 
she may have appointed in her will, and upon 
her failure to have done so, to her children and 
grandchildren then living, during the life of the 
daughter, was affected by the contingencies 
contemplated by this section. Midyette v. 
Lycoming Timber & Lumber Co., 185 N.C. 423, 
117 S.E. 386 (1923). 
Order of Sale Held Invalid. — The pro- 

ceeding in which an order for the sale of a lot 
was made was not instituted and was not 
conducted in accordance with this section. The 
power of sale was not exercised by virtue of the 
statute. The proceeding was brought before the 
clerk, and not in term. The minors were not 
represented by guardian ad litem appointed by 
the judge, but by a next friend appointed by the 
clerk. The order of sale was signed, not during 
the term (now session) of the superior court in 
Haywood County, but by the judge holding the 
courts of the twentieth district (which includes 
Haywood County), at Sylva, in Jackson County, 
in said district. The order of sale could not, 
therefore, be held valid. Lide v. Wells, 190 N.C. 
37, 128 S.E. 477 (1925). 

Effect of Invalid Decree for Sale and 
Reinvestment. — In an action brought under 
the provisions of this section, to sell certain 
lands devised to E for life with a contingent 
remainder to her children, it appeared that to 
further a scheme to erect a hotel on one of the 
lots, the court had decreed the sale of certain 
other of the lands and had appointed a commis- 
sioner to act in furtherance of its object. The 
lands were sold and the proceeds applied to the 
building of the hotel, but the funds being only 
sufficient to erect the skeleton work of the 
hotel, other of the lands were decreed by the 

court to be sold, and their proceeds to be like- 

wise applied; these would not be sufficient for 
the purpose, and when erected the hotel would 

not be a desirable investment, especially in the 

unfurnished condition in which it then would 

be left. It was held: (1) That the decree for the 
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further sale and reinvestment was void, not 
meeting the statutory requirement that the 
interests involved should be properly safe- 
guarded; (2) that the court was without author- 
ity to order an investment or reinvestment of 
funds not then available, but depending upon 
the outcome of future sales of the land, and of 
this, notice was implied to third persons; (3) 
that the purchasers at the sale of the land 
derived to a clear title thereto; (4) that the 
commissioner came under no personal liability 
to the contractor or materialmen of the hotel 
building; (5) that endorsers of a note made to 
procure money for building the hotel had no 
claim on the hotel lot; (6) that the commissioner 
should sell the hotel lot and report to the court, 
and that the proceeds be held for the benefit of 
the devisees to the extent of the value of the lots 
and the costs of improvements thereon free 
from the claims of materialmen, etc. Smith v. 
Miller, 151 N.C. 620, 66 S.E. 671, petition for 
rehearing dismissed, 152 N.C. 314, 67 S.E. 746 

(1910). 
Mortgage for Permanent Improvements 

CH. 41. ESTATES §41-11.1 

Held Improper. — The locus in quo was 
devised to testator’s daughter for life with lim- 
itation over to the daughter’s children. The 
daughter and her husband expended large 
sums in making permanent improvements 
upon the property, and instituted this proceed- 
ing against their children, in esse or which 
might thereafter be born, seeking to have a 
mortgage in the sum of $20,900 placed on the 
property to refinance an existing mortgage on 
the property in the sum of $10,000, and also 
unsecured notes executed by the life tenant 
representing a part of the moneys used in 
making said improvements. It was held that 
since the remaindermen were in no way liable 
for any sums expended by the life tenant in 
making permanent improvements, the finding 
by the court that the execution of the mortgage 
to refinance the indebtedness would materially 
enhance the interest of the remaindermen was 
erroneous, and judgment directing the execu- 
tion of the mortgage to refinance the indebted- 
ness should be reversed. Hall v. Hall, 219 N.C. 

805, 15 S.E.2d 273 (1941). 

§ 41-11.1. Sale, lease or mortgage of property held by a 
“class,” where membership may be increased 
by persons not in esse. 

(a) Wherever there is a gift, devise, bequest, transfer or conveyance of a 
vested estate or interest in real or personal property, or both, to persons 
described as a class, and at the effective date thereof, one or more members of 
the class are in esse, and there is a possibility in law that the membership of 
the class may later be increased by one or more members not then in esse, a 
special proceeding may be instituted in the superior court for the sale, lease or 
mortgage of such real or personal property, or both, as provided in this section. 

(b) All petitions filed under this section wherein an order is sought for the 
sale, lease or mortgage of real property, or of both real and personal property, 
shall be filed in the office of the clerk of the superior court of the county in 
which all or any part of the real property is situated. If the order sought is for 
sale, lease or mortgage of personal property, the petition may be filed in the 
office of the clerk of the superior court of the county in which any or all of such 
personal estate is situated. 

(c) All members of the class in esse shall be parties to the proceeding, and | 
where any of such members are under legal disability, their duly appointed 
general guardians or their guardians ad litem shall be made parties. The clerk 
of the superior court shall appoint a guardian ad litem to represent the 
interests of the possible members of the class not in esse, and such guardian ad 
litem shall be a party to the proceeding. 

(d) Upon a finding by the clerk of the superior court that the interests of all 
members of the class, both those in esse and those not in esse, would be 
materially promoted by a sale, lease or mortgage of any such property, he shall 
enter an order that the sale, lease or mortgage be made, and shall appoint a 
trustee to make such sale, lease or mortgage, in such manner and on such 
terms as the clerk may find to be most advantageous to the interests of the 
members of the class, both those in esse and those not in esse; but no sale, lease 
or mortgage shall be made, or shall be valid, until approved and confirmed by 
the resident judge of the district, or the judge holding the courts of the district. 
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As a condition precedent to receiving the proceeds of the sale, lease or 
mortgage, the trustee shall be bonded in the same manner as a guardian for 
minors. 

(e) In the event of a sale of any such property, the proceeds of sale shall be 
owned in the identical manner as the property was owned immediately prior to 
the sale; provided, 

(1) The trustee appointed by the clerk as provided above may hold, 
manage, invest and reinvest said proceeds for the benefit of all 
members of the class, both those in esse and those not in esse, until 
the occurrence of the event which will finally determine the identity of 
all members of the class; all such investments and reinvestments 
shall be made in accordance with the laws of North Carolina relating 
to the investment of funds held by guardians or minors; and all the 
provisions of G.S. 36-4, relating to the reduction in bonds of guardians 
or trustees upon investment in certain registered securities and the 
deposit of the securities with the clerk of the superior court, shall be 
applicable to the trustee appointed hereunder; 

(2) The clerk by appropriate order, in lieu of holding, managing, investing 
and reinvesting the proceeds of sale, may pay or authorize the trustee 
to pay the entire amount of such proceeds to the living members of the 

class as they may be then constituted or to their duly appointed 

guardians, or to pay the ratable portion or portions of such proceeds to 

one or more of such living members or to their guardians; provided 

that, where the class would be closed by the death of the mother or 

mothers of the members of the class, said mother or mothers are living 

and have attained the age of 55, and upon the further condition that 

there be first filed with the clerk a bond conditioned upon the payment 

of the lawful share of any member of the class not then in esse, but 

who may thereafter come into being or otherwise become a member of 

the class, to such member or his guardian whenever he becomes a 

living member of the class. Such bond shall be payable to the State to 

the use of the additional members of the class and shall be either a 

cash bond or a premium bond executed by a surety company autho- 

rized to transact business in North Carolina. The penalty of such bond 

shall not be less than one and one fourth the amount of the proceeds 

of sale. Any bond filed hereunder shall be acknowledged before and 
approved by the clerk of the superior court. 

(f) In the event the proceeds of sale shall be paid over to a trustee and 

invested by him as authorized above, the entire income actually received by the 

trustee from such investment shall be paid by said trustee periodically, and not 

less often than annually, in equal shares to the living members of the class as 

they shall be constituted at the time of each such payment, or to the duly 

appointed guardians of any such living members under legal disability. 

(g) In the event the court orders a lease of the property, the proceeds from 

the lease shall be first used to defray the expenses, if any, of the upkeep and 

maintenance of the property, and the discharge of taxes, liens, charges and 

encumbrances thereon, and any remaining proceeds shall be paid over by the 

trustee in their entirety, not less often than annually, in equal shares to the 

living members of the class as they shall be constituted at the time of each such 

payment or to the duly appointed guardians of any such members under legal 

disability. 
(h) Payments of income to the living members of the class as aforesaid shall 

constitute a full and final acquittance and disposition of the income so paid, it 

being the intent of this section that only the living members of the class (as 

they may be constituted at the time of each respective income payment) shall 

be entitled to the income which is the subject of the respective payment, and 
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that possible members of the class not in esse shall not share in, or become 

entitled to the benefit of any income payment made prior to the time that such 

members are born and become living members of the class. 

(i) In the event that there has been a sale of any of the property, and the 

proceeds of sale are being held, managed, invested and reinvested by a trustee 

as provided above, any member of the class who is of legal age and who is not 

otherwise under legal disability may sell, assign and transfer his entire right, 

title and interest (both as to principal and income) in the funds or investments 

so held by the trustee. Upon receiving written notice of such sale, assignment 

or transfer, the trustee shall recognize the purchaser, assignee and transferee 

as the lawful successor in all respects whatsoever to the right, title and interest 

(both as to principal and income) of the seller, assignor and transferor; but no 

such sale, transfer or assignment shall divest the trustee of his legal title in, or 

possession of, said funds or investments or (except as provided above) affect his 

administration of the trusts for which he was appointed. 
(Gj) The court shall order a mortgage of the property only for one or more of 

the following purposes: 
(1) To provide funds for the costs and expenses of court incurred in 

carrying out any of the provisions of this section; 
(2) To provide funds for the necessary upkeep and maintenance of the 

property; 
(3) To make reasonable improvements to the property; 
(4) To pay off taxes, other existing liens, charges and encumbrances on the 

property. 
(k) The mortgagee shall not be held responsible for the application of the 

funds secured or derived from the mortgage. As used in this section, references 
to mortgages shall also apply to deeds of trust executed for loan security 
purposes. 

(1) Every trustee appointed pursuant to the provisions of this section shall 
file with the clerk of the superior court an inventory and annual accounts in 
the same manner as is now provided by law with respect to guardians. 

(m) The superior court shall allow commissions to the trustee for his time 
and trouble in the effectuation of a sale, lease or mortgage, and in the 
investment and management of the proceeds, in the same manner and under 
the same rules and restrictions as allowances are made to executors, admin- 
istrators, and collectors. 

(n) Provided, however, this section shall not be applicable where the 
instrument creating the gift, devise, bequest, transfer or conveyance specifi- 
cally directs, by means of the creation of a trust or otherwise, the manner in 
which the property shall be used or disposed of, or contains specific limitations, 
conditions or restrictions as to the use, form, investment, leasing, mortgage, or 
other disposition of the property. 

(0) And provided further, this section shall not alter or affect in any way 
laws or legal principles heretofore, now, or hereafter existing relating to the 
determination of the nature, extent or vesting of estates or property interests, 
and of the persons entitled thereto. But where, under the laws and legal 
principles existing without regard to this section, a gift, devise, bequest, 
transfer or conveyance has the legal effect of being made to all members of a 
class, some of whom are in esse and some of whom are in posse, the procedures 
authorized hereby may be utilized for the purpose of promoting the best 
interests of all members of the class, and this section shall be liberally 
construed to effectuate this intent. The remedies and procedures herein 
specified shall not be exclusive, but shall be cumulative, in addition to, and 
without prejudice to, all other remedies and procedures, if any, which now exist 
or hereafter may exist either by virtue of statute, or by virtue of the inherent 
powers of any court of competent jurisdiction, or otherwise. 
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(p) The provisions of this section shall apply to gifts, devises, bequests, 
transfers, and conveyances made both before and after April 5, 1949. (1949, c. 
811, s. 1; 1971, c. 641, s. 1; 1997-456, s. 27.) 

Editor’s Note. — Section 36-4, referred to in 
this section, has been repealed. As to trusts and 
trustees, see now Chapter 36A. 

Subsection designations (a) through (p) were 
added pursuant to S.L. 1997-456, s. 27, which 
authorized the Revisor of Statutes to renumber 
or reletter sections and parts of sections having 
a number or letter designation that is incom- 

patible with the General Assembly’s computer 
database. 

Legal Periodicals. — For article, “The Rule 
Against Perpetuities in North Carolina,” see 57 
N.C.L. Rev. 727 (1979). 

For article, “Requiem for the Rule in 
Shelley’s Case,” see 67 N.C.L. Rev. 681 (1989). 

CASE NOTES 

Section Limited to Proceedings Involv- 
ing Sale, Lease or Mortgage. — This section 
appears to be limited to actions or proceedings 
involving the sale, lease or mortgage of prop- 
erty. McPherson v. First & Citizens Nat'l Bank, 

240 N.C. 1, 81 S.E.2d 386 (1954). 
Cited in De Lotbiniere v. Wachovia Bank & 

Trust Co., 2 N.C. App. 252,°163°S:H.2d° 59 
(1968); Crumpton v. Crumpton, 290 N.C. 651, 
227 S.E.2d 587 (1976). 

§ 41-12. Sales or mortgages of contingent remainders val- 
idated. 

In all cases where property has been conveyed by deed, or devised by will, 

upon contingent remainder, executory devise, or other limitations, where a 

judgment of a superior court has been rendered authorizing the sale or 

mortgaging, including execution of deeds of trust, of such property discharged 

of such contingent remainder, executory devise, or other limitations in actions 

or special proceedings where all persons in being who would have taken such 

property if the contingency had then happened were parties, such judgment 

shall be valid and binding upon the parties thereto and upon all other persons 

not then in being or whose estates had not been vested: Provided, that nothing 

herein contained shall be construed to impair or destroy any vested right or 

estate. (1905, c. 93; Rev., s. 1591; C.S., s. 1745; 1923, c. 64; 1935, c. 36.) 

Cross References. — As to revocation of 
deeds of future interests made to persons not in 
esse, see G.S. 39-6. 
Legal Periodicals. — As to the 1923 

amendment, see 1 N.C.L. Rev. 285 (1923). 

For article, “The Rule Against Perpetuities in 
North Carolina,” see 57 N.C.L. Rev. 727 (1979). 

For article, “Requiem for the Rule in 
Shelley’s Case,” see 67 N.C.L. Rev. 681 (1989). 

CASE NOTES 

Constitutionality and Validity. — This 
section is a valid exercise of legislative power. 
Anderson v. Wilkins, 142 N.C. 154, 55 S.E. 272 

(1906). 
This section, rendering valid judgments au- 

thorizing the sale of lands wherein there are 
contingent remainders, is constitutional and 
valid. Bullock v. Planters Cotton-Seed Oil Co., 

165 N.C. 63, 80 S.E. 972 (1914). 
So long as the interest remains contingent 

only, the legislature may act, for a bare expect- 
ancy or any estate depending for its existence 
on the happening of an uncertain event is 
within its control, not being a vested right 

which is protected by constitutional guaranties. 
Anderson v. Wilkins, 142 N.C. 154, 55 S.E. 272 

(1906). 
Partition Sale Not Authorized. — This 

section does not authorize or validate a parti- 
tion sale at the instance of a life tenant against 
vested remaindermen, who are not infre- 
quently children. Ray v. Poole, 187 N.C. 749, 

123 S.E. 5 (1924). 
Application. — A testator devised certain 

lands to his wife during her widowhood or life, 
which, at her death, were to be equally divided 
between the children or “their heirs.” The lands 
were sold in partition in 1904, during the 
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lifetime of the widow, and the children were 
made parties. One of these children died in 
1906, before the death of her mother (1909) and 
her children, the grandchildren of the testator, 
brought suit to recover their interests in the 
land devised, claiming they had a vested inter- 
est therein in 1904, and not being parties to the 
proceedings, were not estopped by the judg- 
ment in partition. It was held that the plaintiffs 
had a contingent interest in the lands at the 
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time of the sale, and were precluded from 
claiming the lands under the Validating Act of 
1905 (Revisal, s. 1591, now this section). Bul- 
lock v. Planters Cotton-Seed Oil Co., 165 N.C. 

63, 80 S.E. 972 (1914). 
Cited in Hines v. Williams, 198 N.C. 420, 152 

S.E. 39 (1930); Watson v. United States, 34 F. 
Supp. 777 (M.D.N.C. 1940); McRorie v. Shinn, 
11 N.C. App. 475, 181 S.E.2d 773 (1971). 

§ 41-13. Freeholders in petition for special taxes defined. 

In all cases where a petition by a specific number of freeholders is required 

as a condition precedent to ordering an election to provide for the assessment 

or levy of taxes upon realty, all residents of legal age owning realty for life or 

longer term, irrespective of sex, shall be deemed freeholders within the 
meaning of such requirement. (1915, c. 22; C.S., s. 1746.) 

CASE NOTES 

Former Law. — “Freeholders,” used in Laws 
1911, c. 135, s. 1, amending Revisal, s. 4115, as 
to who are required to sign the petition for the 
laying off special school districts and levying a 
tax therein, did not include females. Gill v. 
Board of Comm’rs, 160 N.C. 176, 76 S.E. 203 

(1912). 

Women Now Included. — In ascertaining 
the necessary number of resident freeholders 
for a petition in a proposed new school district, 
women freeholders must be counted, under the 
provisions of this section. Chitty v. Parker, 172 
N.C. 126, 90 S.E. 17 (1916). 

§ 41-14: Reserved for future codification purposes. 

ARTICLE 2. 

Uniform Statutory Rule Against Perpetuities. 

Editor’s Note. — Permission to include the 
Official Comments was granted by the National 
Conference of Commissioners on Uniform State 
Laws and The American Law Institute. It is 

believed that the Official Comments will prove 
of value to the practitioner in understanding 
and applying the text of this Chapter. 

§ 41-15. Statutory rule against perpetuities. 

(a) A nonvested property interest is invalid unless: 
(1) When the interest is created, it is certain to vest or terminate no later 

than 21 years after the death of an individual then alive; or 
(2) The interest either vests or terminates within 90 years after its 

creation. 
(b) A general power of appointment not presently exercisable because of a 

condition precedent is invalid unless: 
(1) When the power is created, the condition precedent is certain to be 

satisfied or become impossible to satisfy no later than 21 years after 
the death of an individual then alive; or 

(2) The condition precedent either is satisfied or becomes impossible to 
satisfy within 90 years after its creation. 

554 



§41-15 ART. 2. UNIFORM RULE AGAINST PERPETUITIES §41-15 

(c) Anongeneral power of appointment or a general testamentary power of 
appointment is invalid unless: 

(1) When the power is created, it is certain to be irrevocably exercised or 
otherwise to terminate no later than 21 years after the death of an 
individual then alive; or 

(2) The power is irrevocably exercised or otherwise terminates within 90 
years after its creation. 

(d) In determining whether a nonvested property interest or a power of 
appointment is valid under subdivision (a)(1), (b)(1), or (c)(1) of this section, the 
possibility that a child will be born to an individual after the individual’s death 
is disregarded. 

(e) If, in measuring a period from the creation of a trust or other property 
arrangement, language in a governing instrument: 

(1) Be he disallow the vesting or termination of any interest or trust 
eyond, 

(2) afer to postpone the vesting or termination of any interest or trust 
until, or 

(3) Seeks to operate in effect in any similar fashion upon, 
the later of (i) the expiration of a period of time not exceeding 21 years after the 
death of the survivor of specified lives in being at the creation of the trust or 
other property arrangement or (ii) the expiration of a period of time that 
exceeds or might exceed 21 years after the death of the survivor of lives in 
being at the creation of the trust or other property arrangement, that language 
is inoperative to the extent it produces a period of time that exceeds 21 years 
after the death of the survivor of the specified lives. (1995, c. 190, s. 1.) 

OFFICIAL COMMENT 

A. General Purpose 
B. Section 1(a)(1): Nonvested Property Inter- 
ests that are Initially Valid 
C. Section 1(a)(2): Wait-and-See — 
Nonvested Property Interests whose Validity 
is Initially in Abeyance 

1. The 90-Year Permissible Vesting Period 
2. Technical Violations of the Common-Law 
Rule 

D. Sections 1(b)(1) and 1(c)(1): Powers of 
Appointment that are Initially Valid 
E. Sections 1(b)(2) and 1(c)(2): Wait-and-See 
— Powers of Appointment whose Validity is 
Initially in Abeyance 
F. The Validity of the Donee’s Exercise of a 
Valid Power . 
G. Section 1(e): Effect of Certain “Later-of” 
Type Language; Coordination of Generation- 
Skipping Transfer Tax Regulations With Uni- 
form Act 
H. Subsidiary Common-Law Doctrines: 
Whether Superseded by this Act 
Common-Law Rule Against Perpetuities Su- 

perseded. As provided in Section 9, this Act 
supersedes the common-law Rule Against Per- 
petuities (Common-law Rule) in jurisdictions 
previously adhering to it (or repeals any statu- 
tory version or variation thereof previously in 
effect in the jurisdiction). The Common-law 
Rule (or the statutory version or variation 
thereof) is replaced by the Statutory Rule 

Against Perpetuities (Statutory Rule) set forth 
in this section and by the other provisions in 
this Act. 

Subsidiary Doctrines Continue in Force Ex- 
cept to the Extent the Provisions of Act Conflict 
with Them. The courts in interpreting the Com- 
mon-law Rule developed several subsidiary 
doctrines. In accordance with the general prin- 
ciple of statutory construction that statutes in 
derogation of the common law are to be con- 
strued narrowly, a subsidiary doctrine is super- 
seded by this Act only to the extent the provi- 
sions of the Act conflict with it. A listing and 
discussion of such subsidiary doctrines, such as 
the constructional preference for validity, the 
all-or-nothing rule for class gifts, and the doc- 
trine of infectious invalidity, appears later, in 
Part G of this Comment. 

Application. Unless excluded by Section 4, 
the Statutory Rule Against Perpetuities (Stat- 
utory Rule) applies to nonvested property inter- 
ests and to powers of appointment over prop- 

erty or property interests that are nongeneral 
powers, general testamentary powers, or gen- 

eral powers not presently exercisable because 
of a condition precedent. 

The Statutory Rule does not apply to vested 
property interests (e.g., X’s interest in Example 
(23) of this Comment) or to presently exercis- 
able general powers of appointment (e.g., G’s 
power in Example (19) of this Comment, G’s 
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power in Example (1) in the Comment to Sec- 
tion 2; A’s power in Example (2) in the Com- 
ment to Section 2; X’s power in Example (3) in 
the Comment to Section 2; A’s noncumulative 
power of withdrawal in Example (4) in the 
Comment to Section 2). 

A. GENERAL PURPOSE 

Section 1 sets forth the Statutory Rule 
Against Perpetuities (Statutory Rule). As ex- 
plained above, the Statutory Rule supersedes 
the Common-law Rule Against Perpetuities 
(Common-law Rule) or any statutory version or 
variation thereof. 

The Common-law Rule’s Validating and In- 
validating Sides. The Common-law Rule 
Against Perpetuities is a rule of initial validity 
or invalidity. At common law, a nonvested prop- 
erty interest is either valid or invalid as of its 
creation. Like most rules of property law, the 
Common-law Rule has both a validating and an 
invalidating side. Both sides are derived from 
John Chipman Gray’s formulation of the Com- 

mon-law Rule: 
No [nonvested property] interest is good un- 
less it must vest, if at all, not later than 21 
years after some life in being at the creation 
of the interest. 

J. Gray, The Rule Against Perpetuities § 201 
(4th ed. 1942). From this formulation, the val- 
idating and invalidating sides of the Common- 
law Rule are derived as follows: 

Validating Side of the Common-law Rule. A 
nonvested property interest is valid when it 
is created (initially valid) if it is then certain 
to vest or terminate (fail to vest) — one or the 
other — no later than 21 years after the 
death of an individual then alive. 
Invalidating Side of the Common-law Rule. A 
nonvested property interest is invalid when 
it is created (initially invalid) if there is no 
such certainty. 
Notice that the invalidating side focuses on a 

lack of certainty, which means that invalidity 
under the Common-law Rule is not dependent 
on actual post-creation events but only on pos- 
sible post-creation events. Actual post-creation 
events are irrelevant, even those that are 
known at the time of the lawsuit. It is generally 
recognized that the invalidating side of the 
Common-law Rule is harsh because it can in- 
validate interests on the ground of possible 
post-creation events that are extremely un- 
likely to happen and that in actuality almost 
never do happen, if ever. 

The Statutory Rule Against Perpetuities. The 
essential difference between the Common-law 
Rule and its statutory replacement is that the 
Statutory Rule preserves the Common-law 
Rule’s overall policy of preventing property 
from being tied up in unreasonably long or even 
perpetual family trusts or other property ar- 
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rangements, while eliminating the harsh po- 
tential of the Common-law Rule. The Statutory 
Rule achieves this result by codifying (in 
slightly revised form) the validating side of the 
Common-law Rule and modifying the invalidat- 
ing side by adopting a wait-and-see element. 
Under the Statutory Rule, interests that would 
have been initially valid at common law con- 
tinue to be initially valid, but interests that 
would have been initially invalid at common 
law are invalid only if they do not actually vest 
or terminate within the permissible vesting 
period set forth in Section 1(a)(2). Thus, the 
Uniform Act recasts the validating and invali- 
dating sides of the Rule Against Perpetuities as 

follows: 
Validating Side of the Statutory Rule: A 
nonvested property interest is initially valid 
if, when it is created, it is then certain to vest 
or terminate (fail to vest) — one or the other 
—no later than 21 years after the death of an 
individual then alive. The validity of a 
nonvested property interest that is not ini- 
tially valid is in abeyance. Such an interest is 
valid if it vests within the permissible vesting 
period after its creation. 
Invalidating Side of the Statutory Rule: A 
nonvested property interest that is not ini- 
tially valid becomes invalid (and subject to 
reformation under Section 3) if it neither 
vests nor terminates within the permissible 
vesting period after its creation. 
As indicated, this modification of the invali- 

dating side of the Common-law Rule is gener- 
ally known as the wait-and-see method of per- 
petuity reform. The wait-and-see method of 
perpetuity reform was approved by the Ameri- 
can Law Institute as part of the Restatement 
(Second) of Property (Donative Transfers) §§ 
1.1-1.6 (1983). For a discussion of the various 
methods of perpetuity reform, including the 
wait-and-see method and the Restatement 
(Second)’s version of wait-and-see, see 
Waggoner, Perpetuity Reform, 81 Mich.L.Rev. 
1718 (1983). 

B. SECTION 1(a)(1): NONVESTED 
PROPERTY INTERESTS THAT ARE 

INITIALLY VALID 

Nonvested Property Interest. Section 1(a) sets 
forth the Statutory Rule Against Perpetuities 
with respect to nonvested property interests. A 
nonvested property interest (also called a con- 
tingent property interest) is a future interest in 
property that is subject to an unsatisfied con- 
dition precedent. In the case of a class gift, the 
interests of all the unborn members of the class 
are nonvested because they are subject to the 
unsatisfied condition precedent of being born. 
At common law, the interests of all potential 
class members must be valid or the class gift is 
invalid. As pointed out in more detail later in 
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this Comment, this so-called all-or-nothing rule 
with respect to class gifts is not superseded by 
this Act, and so remains in effect under the 
Statutory Rule. Consequently, all class gifts 
that are subject to open are to be regarded as 
nonvested property interests for the purposes 
of this Act. 

Section 1(a)(1) Codifies the Validating Side of 
the Common-law Rule. The validating side of 
the Common-law Rule is codified in Section 
1(a)(1) (and, with respect to powers of appoint- 
ment, in Sections 1(b)(1) and 1(c)(1)). 

A nonvested property interest that satisfies 
the requirement of Section 1(a)(1) is initially 
valid. That is, it is valid as of the time of its 
creation. There is no need to subject such an 
interest to the waiting period set forth in Sec- 
tion 1(a)(2), nor would it be desirable to do so. 

For a nonvested property interest to be valid 
as of the time of its creation under Section 
1(a)(1), there must then be a certainty that the 
interest will either vest or terminate — an 
interest terminates when vesting becomes im- 
possible — no later than 21 years after the 
death of an individual then alive. To satisfy this 
requirement, it must be established that there 
is no possible chain of events that might arise 
after the interest was created that would allow 
the interest to vest or terminate after the 
expiration of the 21-year period following the 
death of an individual in being at the creation 
of the interest. Consequently, initial validity 
under Section 1(a)(1) can be established only if 
there is an individual for whom there is a 
causal connection between the individual’s 
death and the interest’s vesting or terminating 
no later than 21 years thereafter. The individ- 
ual described in subsection (a)(1) (and subsec- 
tions (b)(1) and (c)(1) as well) is often referred to 
as the “validating life,” the term used through- 
out the Comments to this Act. 
Determining Whether There is a Validating 

Life. The process for determining whether a 
validating life exists is to postulate the death of 
each individual connected in some way to the 
transaction, and ask the question: Is there with 
respect to this individual an invalidating chain 
of possible events? If one individual can be 
found for whom the answer is No, that individ- 
ual can serve as the validating life. As to that 
individual there will be the requisite causal 
connection between his or her death and the 
questioned interest’s vesting or terminating no 
later than 21 years thereafter. 

In searching for a validating life, only indi- 
viduals who are connected in some way to the 
transaction need to be considered, for they are 
the only ones who have a chance of supplying 
the requisite causal connection. Such individu- 
als vary from situation to situation, but typi- 
cally include the beneficiaries of the disposi- 
tion, including the taker or takers of the 
nonvested property interest, and individuals 
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related to them by blood or adoption, especially 
in the ascending and descending lines. There is 
no point in even considering the life of an 
individual unconnected to the transaction — an 
individual from the world at large who happens 
to be in being at the creation of the interest. No 
such individual can be a validating life because 
there will be an invalidating chain of possible 
events as to every unconnected individual who 
might be proposed: Any such individual can 
immediately die after the creation of the 
nonvested property interest without causing 
any acceleration of the interest’s vesting or 
termination. (The life expectancy of any uncon- 
nected individual, or even the probability that 
one of a number of new-born babies will live a 
long life, is irrelevant.) 
Example (1) — Parent of Devisees as the 
Validating Life. G devised property “to A for 
life, remainder to A’s children who attain 21.” 
G was survived by his son (A), by his daugh- 
ter (B), by A’s wife (W), and by A’s two 
children (X and Y). 
The nonvested property interest in favor of 
A’s children who reach 21 satisfies Section 
1(a)(1)’s requirement, and the interest is ini- 
tially valid. When the interest was created 
(at G’s death), the interest was then certain 
to vest or terminate no later than 21 years 
after A’s death. 
The process by which A is determined to be 
the validating life is one of testing various 
candidates to see if any of them have the 
requisite causal connection. As noted above, 
no one from the world at large can have the 
requisite causal connection, and so such in- 
dividuals are disregarded. Once the inquiry. 
is narrowed to the appropriate candidates, 
the first possible validating life that comes to 
mind is A, who does in fact fulfill the require- 
ment: Since A’s death cuts off the possibility 
of any more children being born to him, it is 
impossible, no matter when A dies, for any of 
A’s children to be alive and under the age of 
21 beyond 21 years after A’s death. (See the 
discussion of subsection (d), below.) 
A is therefore the validating life for the 
nonvested property interest in favor of A’s 
children who attain 21. None of the other 
individuals who is connected to this transac- 
tion could serve as the validating life because 
an invalidating chain of possible post-cre- 
ation events exists as to each one of them. 
The other individuals who might be consid- 
ered include W, X, Y, and B. In the case of W, 
an invalidating chain of events is that she 
might predecease A, A might remarry and 
have a child by his new wife, and such child 
might be alive and under the age of 21 
beyond the 21-year period following W’s 
death. With respect to X and Y, an invalidat- 
ing chain of events is that they might prede- 
cease A, A might later have another child, 
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and that child might be alive and under 21 
beyond the 21-year period following the 
death of the survivor of X and Y. As to B, she 
suffers from the same invalidating chain of 
events as exists with respect to X and Y. The 
fact that none of these other individuals can 
serve as the validating life is of no conse- 
quence, however, because only one such indi- 
vidual is required for the validity of a 
nonvested interest to be established, and 
that individual is A. 
The Rule of Subsection (d). The rule estab- 

lished in subsection (d) plays a significant role 
in the search for a validating life. Subsection (d) 
declares that the possibility that a child will be 
born to an individual after the individual's 
death is to be disregarded. It is important to 
note that this rule applies only for the purposes 
of determining the validity of an interest (or 
power of appointment) under paragraph (1) of 
subsection (a), (b), or (c). The rule of subsection 
(d) does not apply, for example, to questions 
such as whether or not a child who is born to an 
individual after the individual’s death qualifies 
as a taker of a beneficial interest — as a 
member of a class or otherwise. Neither subsec- 
tion (d), nor any other provision of this Act, 
supersedes the widely accepted common-law 
principle, sometimes codified, that a child in 
gestation (a child sometimes described as a 
child en ventre sa mere) who is later born alive 
is regarded as alive at the commencement of 
gestation. 

The limited purpose of subsection (d) is to 
solve a perpetuity problem caused by advances 
in medical science. The problem is illustrated 
by a case such as Example (1), above — “to A for 
life, remainder to A’s children who reach 21.” 
When the Common-law Rule was developing, 
the possibility was recognized, strictly speak- 
ing, that one or more of A’s children might reach 
21 more than 21 years after A’s death. The 
possibility existed because A’s wife (who might 
not be a life in being) might be pregnant when 
A died. If she was, and if the child was born 
viable a few months after A’s death, the child 
could not reach his or her 21st birthday within 
21 years after A’s death. The device then in- 
vented to validate the interest of A’s children 
was to “extend” the allowable perpetuity period 
by tacking on a period of gestation, if needed. 
As a result, the common-law perpetuity period 
was comprised of three components: (1) a life in 
being (2) plus 21 years (3) plus a period of 
gestation, when needed. Today, thanks to 
sperm banks, frozen embryos, and even the 
possibility of artificially maintaining the body 
functions of deceased pregnant women long 
enough to develop the fetus to viability (see 
Detroit Free Press, July 31, 1986, at 5A; Ann 
Arbor News, Oct. 30, 1978, at C5 (AP story); 
N.Y. Times, Dec. 6, 1977, at 30; N.Y. Times, Dec. 
2, 1977, at B16) — advances in medical science 
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unanticipated when the Common-law Rule was 
in its developmental stages — having a preg- 
nant wife at death is no longer the only way of 
having children after death. These medical 
developments, and undoubtedly others to come, 
make the mere addition of a period of gestation 
inadequate as a device to confer initial validity 
under Section 1(a)(1) on the interest of A’s 
children in the above example. The rule of 
subsection (d), however, does insure the initial 
validity of the children’s interest. Disregarding 
the possibility that children of A will be born 
after his death allows A to be the validating life. 
None of his children, under this assumption, 
can reach 21 more than 21 years after his 

death. 
Note that subsection (d) subsumes not only 

the case of children conceived after death, but 
also the more conventional case of children in 
gestation at death. With subsection (d) in place, 
the third component of the common-law perpe- 
tuity period is unnecessary and has been jetti- 
soned. The perpetuity period recognized in 
paragraph (1) of subsections (a), (b), and (c) has 
only two components: (1) a life in being (2) plus 
21 years. 

As to the legal status of conceived-after-death 
children, that question has not yet been re- 
solved. For example, if in Example (1) it in fact 
turns out that A does leave sperm on deposit at 
a sperm bank and if in fact A’s wife does become 
pregnant as a result of artificial insemination, 
the child or children produced thereby might 
not be included at all in the class gift. Cf. 
Restatement (Second) of Property (Donative 
Transfers) Introductory Note to Ch. 26 at pp. 
2-3 (Tent. Draft No. 9, 1986). Without trying to 
predict how that matter will be settled in the 
future, the best way to handle the problem from 
the perpetuity perspective is subsection (d)’s 
rule requiring the possibility of post-death chil- 
dren to be disregarded. 

Recipients as Their Own Validating Lives. It 
is well established at common law that, in 
appropriate cases, the recipient of an interest 
can be his or her own validating life. See, e.g., 
Rand v. Bank of California, 236 Or. 619, 388 
P.2d 437 (1964). Given the right circumstances, — 
this principle can validate interests that are 
contingent on the recipient’s reaching an age in 
excess of 21, or are contingent on the recipient’s 
surviving a particular point in time that is or 
might turn out to be in excess of 21 years after 
the interest was created or after the death of a 
person in being at the date of creation. 
Example (2) — Devisees as Their Own Vali- 
dating Lives. G devised real property “to A’s 
children who attain 25.” A predeceased G. At 
G’s death, A had three living children, all of 
whom were under 25. 
The nonvested property interest in favor of 
A’s children who attain 25 is validated by 
Section 1(a)(1). Under subsection (d), the 
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possibility that A will have a child born to 
him after his death (and since A predeceased 
G, after G’s death) must be disregarded. 
Consequently, even if A’s wife survived G, and 
even if she was pregnant at G’s death or even 
if A had deposited sperm in a sperm bank 
prior to his death, it must be assumed that all 
of A’s children are in being at G’s death. A’s 
children are, therefore, their own validating 
lives. (Note that subsection (d) requires that 
in determining whether an individual is a 
validating life, the possibility that a child will 
be born to “an” individual after the individu- 
al’s death must be disregarded. The validat- 
ing life and the individual whose having a 
post-death child is disregarded need not be 
the same individual.) Each one of A’s chil- 
dren, all of whom under subsection (d) are 
regarded as alive at G’s death, will either 
reach the age of 25 or fail to do so within his 
or her own lifetime. To say this another way, 
it is certain to be known no later than at the 
time of the death of each child whether or not 
that child survived to the required age. 
Validating Life Can Be Survivor of Group. In 

appropriate cases, the validating life need not 
be individualized at first. Rather the validating 
life can initially G.e., when the interest was 
created) be the unidentified survivor of a group 
of individuals. It is common in such cases to say 
that the members of the group are the validat- 
ing lives, but the true meaning of the statement 
is that the validating life is the member of the 
group who turns out to live the longest. As the 
court said in Skatterwood v. Edge, 1 Salk. 229, 
91 Eng. Rep. 203 (K.B. 1697), “for let the lives 
be never so many, there must be a survivor, and 
so it is but the length of that life; for Twisden 
used to say, the candles were all lighted at 
once.” 
Example (3) — Case of Validating Life Being 
the Survivor of a Group. G devised real prop- . 
erty “to such of my grandchildren as attain 
21.” Some of G’s children are living at G’s 
death. 
The nonvested property interest in favor of 
G’s grandchildren who attain 21 is valid 
under Section 1(a)(1). The validating life is 
that one of G’s children who turns out to live 
the longest. Since under subsection (d), it 
must be assumed that none of G’s children 
will have post-death children, it is regarded 
as impossible for any of G’s grandchildren to 
be alive and under 21 beyond the 21-year 
period following the death of G’s last surviv- 
ing child. 
Example (4) — Sperm Bank Case. G devised 
property in trust, directing the income to be 
paid to G’s children for the life of the survivor, 
then to G’s grandchildren for the life of the 
survivor, and on the death of G’s last surviv- 
ing grandchild, to pay the corpus to G’s 
great-grandchildren then living. G’s children 

559 

all predeceased him, but several grandchil- 
dren were living at G’s death. One of G’s 
predeceased children (his son, A) had depos- 
ited sperm in a sperm bank. A’s widow was 
living at G’s death. 
The nonvested property interest in favor of 
G’s great-grandchildren is valid under Sec- 
tion 1(a)(1). The validating life is the last 
surviving grandchild among the grandchil- 
dren living at G’s death. Under subsection 
(d), the possibility that A will have a child 
conceived after G’s death must be disre- 
garded. Note that subsection (d) requires 
that in determining whether an individual is 
a validating life, the possibility that a child 
will be born to “an” individual after the 
individual’s death is disregarded. The vali- 
dating life and the individual whose having a 
post-death child is disregarded need not be 
the same individual. Thus in this example, by 
disregarding the possibility that A will have 
a conceived-after-death child, G’s last surviv- 
ing grandchild becomes the validating life 
because G’s last surviving grandchild is 
deemed to have been alive at G’s death, when 
the great-grandchildren’s interests were cre- 
ated. 
Example (5) — Child in Gestation Case. G 
devised property in trust, to pay the income 
equally among G’s living children; on the 
death of G’s last surviving child, to accumu- 
late the income for 21 years; on the 21st 
anniversary of the death of G’s last surviving 
child, to pay the corpus and accumulated 
income to G’s then-living descendants, per 
stirpes; if none, to X Charity. At G’s death his 
child (A) was 6 years old, and G’s wife (W) 
was pregnant. After G’s death, W gave birth 
to their second child (B). 
The nonvested property interests in favor of 
G’s descendants and in favor of X Charity are 
valid under Section 1(a)(1). The validating 
life is A. Under subsection (d), the possibility 
that a child will be born to an individual after 
the individual’s death must be disregarded 
for the purposes of determining validity under 
Section 1(a)(1). Consequently, the possibility 
that a child will be born to G after his death 
must be disregarded; and the possibility that 
a child will be born to any of G’s descendants 
after their deaths must also be disregarded. 
Note, however, that the rule of subsection (d) 
does not apply to the question of the entitle- 
ment of an after-born child to take a benefi- 
cial interest in the trust. The common-law 
rule (sometimes codified) that a child in ges- 
tation is treated as alive, if the child is 
subsequently born viable, applies to this 
question. Thus, subsection (d) does not pre- 
vent B from being an income beneficiary 
under G’s trust, nor does it prevent a descen- 
dant in gestation on the 21st anniversary of 
the death of G’s last surviving child from 
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being a member of the class of G’s “then- 
living descendants,” as long as such descen- 
dant has no then-living ancestor who takes 

instead. 
Different Validating Lives Can and in Some 

Cases Must Be Used. Dispositions of property 
sometimes create more than one nonvested 
property interest. In such cases, the validity of 
each interest is treated individually. A validat- 
ing life that validates one interest might or 
might not validate the other interests. Since it 
is not necessary that the same validating life be 
used for all interests created by a disposition, 
the search for a validating life for each of the 
other interests must be undertaken separately. 

Perpetuity Saving Clauses and Similar Pro- 
visions. Knowledgeable lawyers almost rou- 
tinely insert perpetuity saving clauses into in- 
struments they draft. Saving clauses contain 
two components, the first of which is the perpe- 
tuity-period component. This component typi- 
cally requires the trust or other arrangement to 
terminate no later than 21 years after the 
death of the last survivor of a group of individ- 
uals designated therein by name or class. (The 
lives of corporations, animals, or sequoia trees 
cannot be used.) The second component of sav- 
ing clauses is the gift-over component. This 
component expressly creates a gift over that is 
guaranteed to vest at the termination of the 
period set forth in the perpetuity-period compo- 
nent, but only if the trust or other arrangement 
has not terminated earlier in accordance with 
its other terms. 

It is important to note that regardless of 
what group of individuals is designated in the 
perpetuity-period component of a_ saving 
clause, the surviving member of the group is 
not necessarily the individual who would be the 
validating life for the nonvested property inter- 
est or power of appointment in the absence of 
the saving clause. Without the saving clause, 
one or more interests or powers may in fact fail 
to satisfy the requirement of paragraph (1) of 
subsections (a), (b), or (c) for initial validity. By 
being designated in the saving clause, however, 
the survivor of the group becomes the validat- 
ing life for all interests and powers in the trust 
or other arrangement: The saving clause con- 
fers on the last surviving member of the desig- 
nated group the requisite causal connection 
between his or her death and the impossibility 
of any interest or power in the trust or other 
arrangement remaining in existence beyond 
the 21-year period following such individual’s 
death. 
Example (6) — Valid Saving Clause Case. A 
testamentary trust directs income to be paid 
to the testator’s children for the life of the 
survivor, then to the testator’s grandchildren 
for the life of the survivor, corpus on the 
death of the testator’s last living grandchild 
to such of the testator’s descendants as the 
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last living grandchild shall by will appoint; in 
default of appointment, to the testator’s 
then-living descendants, per stirpes. A saving 
clause in the will terminates the trust, if it 
has not previously terminated, 21 years after 
the death of the testator’s last surviving 
descendant who was living at the testator’s 
death. The testator was survived by children. 
In the absence of the saving clause, the 
nongeneral power of appointment in the last 
living grandchild and the nonvested property 
interest in the gift-in-default clause in favor 
of the testator’s descendants fail the test of 
Sections 1(a)(1) and 1(c)(1) for initial validity. 
That is, were it not for the saving clause, 

there is no validating life. However, the sur- 
viving member of the designated group be- 
comes the validating life, so that the saving 
clause does confer initial validity on the 
nongeneral power of appointment and on the 
nonvested property interest under Sections 
1(a)(1) and 1(c)(1). 
If the governing instrument designates a 

group of individuals that would cause it to be 
impracticable to determine the death of the 
survivor, the common-law courts have devel- 
oped the doctrine that the validity of the 
nonvested property interest or power of ap- 

pointment is determined as if the provision in 
the governing instrument did not exist. See 
cases cited in Restatement (Second) of Property 
(Donative Transfers) (1983), Reporter’s Note 
No. 3 at p. 45. See also Restatement (Second) of 
Property (Donative Transfers) § 1.3(1) Com- 
ment a (1983); Restatement of Property § 374 
and Comment | (1944); 6 American Law of 
Property § 24.13 (A. Casner ed. 1952); 5A R. 
Powell, The Law of Real Property Para. 766[5] 
(1985); L. Simes & A. Smith, The Law of Future 
Interests § 1223 (2d ed. 1956). If, for example, 

the designated group in Example (6) were the 
residents of X City (or the members of Y Coun- 
try Club) living at the time of the testator’s 
death, the saving clause would not validate the 
power of appointment or the nonvested prop- 
erty interest. Instead, the validity of the power 
of appointment and the nonvested property 
interest would be determined as if the provision ° 
in the governing instrument did not exist. Since 
without the saving clause the power of appoint- 
ment and the nonvested property interest 
would fail to satisfy the requirements of Sec- 
tions 1(a)(1) and 1(c)(1) for initial validity, their 
validity would be governed by Sections 1(a)(2) 
and 1(c)(2). 

The application of the above common-law 
doctrine, which is not superseded by this Act 
and so remains in full force, is not limited to 
saving clauses. It also applies to trusts or other 
arrangements where the period thereof is di- 
rectly linked to the life of the survivor of a 
designated group of individuals. An example is 
a trust to pay the income to the grantor’s 
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descendants from time to time living, per 
stirpes, for the period of the life of the survivor 
of a designated group of individuals living 
when the nonvested property interest or power 
of appointment in question was created, plus 
the 21-year period following the survivor’s 
death; at the end of the 21-year period, the 
corpus is to be divided among the grantor’s 
then-living descendants, per stirpes, and if 
none, to the XYZ Charity. If the group of indi- 
viduals so designated is such that it would be 
impracticable to determine the death of the 
survivor, the validity of the disposition is deter- 
mined as if the provision in the governing 
instrument did not exist. The term of the trust 
is therefore governed by the 90- year permissi- 
ble vesting period of paragraph (2) of subsec- 
tions (a), (b), or (c) of the Statutory Rule. 
Additional references. Restatement (Second) 

of Property (Donative Transfers) § 1.3(1) 
(1983), and the Comments thereto; Waggoner, 
Perpetuity Reform, 81 Mich.L.Rev. 1718, 1720- 
1726 (1983). 

C. SECTION 1(a)(2): WAIT-AND-SEE — 
NONVESTED PROPERTY INTERESTS 
WHOSE VALIDITY IS INITIALLY IN 

ABEYANCE 

Unlike the Common-Law Rule, the Statutory 
Rule Against Perpetuities does not automati- 
cally invalidate nonvested property interests 
for which there is no validating life. A 
nonvested property interest that does not meet 
the requirements for validity under Section 
1(a)(1) might still be valid under the wait-and- 
see provisions of Section 1(a)(2). Such an inter- 
est is invalid under Section 1(a)(2) only if in 
actuality it does not vest (or terminate) during 
the permissible vesting period. Such an inter- 
est becomes invalid, in other words, only if it is 
still in existence and nonvested when the per- 
missible vesting period expires. 

1. The 90-Year Permissible Vesting Period 
Since a wait-and-see rule against perpetu- 

ities, unlike the Common-law Rule, makes va- 
lidity or invalidity turn on actual post-creation 
events, it requires that an actual period of time 
be measured off during which the contingencies 
attached to an interest are allowed to work 
themselves out to a final resolution. The Stat- 

_utory Rule Against Perpetuities establishes a 
permissible vesting period of 90 years. 
Nonvested property interests that have neither 
vested nor terminated at the expiration of the 
90-year permissible vesting period become in- 
valid. 

As explained in the Prefatory Note, the per- 
missible vesting period of 90 years is not an 
arbitrarily selected period of time. On the con- 
trary, the 90-year period represents a reason- 
able approximation of — a proxy for — the 
period of time that would, on average,be pro- 
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duced through the use of an actual set of 
measuring lives identified by statute and then 
adding the traditional 21-year tack-on period 
after the death of the survivor. 

2. Technical Violations of the Common-Law 
Rule 
One of the harsh aspects of the invalidating 

side of the Common-Law Rule, against which 
the adoption of the wait-and-see element in 
Section 1(a)(2) is designed to relieve, is that 
nonvested property interests at common law 
are invalid even though the invalidating chain 
of possible events almost certainly will not 
happen. In such cases, the violation of the 
Common-law Rule could be said to be merely 
technical. Nevertheless, at common law, the 
nonvested property interest is invalid. 

Cases of technical violation fall generally into 
discrete categories, identified and named by 
Professor Leach in Perpetuities in a Nutshell, 
51 Harv.L.Rev. 638 (1938), as the fertile octoge- 
narian, the administrative contingency, and the 
unborn widow. The following three examples 
illustrate how Section 1(a)(2) affects these cat- 
egories. 
Example (7) — Fertile Octogenarian Case. G 
devised property in trust, directing the 
trustee to pay the net income therefrom “to A 
for life, then to A’s children for the life of the 
survivor, and upon the death of A’s last sur- 
viving child to pay the corpus of the trust to 
A’s grandchildren.” G was survived by A (a 
female who had passed menopause) and by 
A’s two adult children (X and Y). 
The remainder interest in favor of G’s grand- 
children would be invalid at common law, 
and consequently is not validated by Section 
1(a)(1). There is no validating life because, 

under the common law’s conclusive presump- 
tion of lifetime fertility, which is not super- 
seded by this Act (see Part H, below), A might 
have a third child (Z), conceived and born 
after G’s death, who will have a child con- 
ceived and born more than 21 years after the 
death of the survivor of A, X, and Y. 
Under Section 1(a)(2), however, the remote 
possibility of the occurrence of this chain of 
events does not invalidate the grandchil- 
dren’s interest. The interest becomes invalid 
only if it remains in existence and nonvested 
90 years after G’s death. The chance that the 
grandchildren’s remainder interest will be- 
come invalid under Section 1(a)(2) is negligi- 
ble. 
Example (8) — Administrative Contingency 
Case. G devised property “to such of my 
grandchildren, born before or after my death, 
as may be living upon final distribution of my 
estate.” G was survived by children and 
grandchildren. 
The remainder interest in favor of A’s grand- 
children would be invalid at common law, 
and consequently is not validated by Section 
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1(a)(1). The final distribution of G’s estate 
might not occur within 21 years of G’s death, 
and after G’s death grandchildren might be 
conceived and born who might survive or fail 
to survive the final distribution of G’s estate 
more than 21 years after the death of the 
survivor of G’s children and grandchildren 
who were living at G’s death. 
Under Section 1(a)(2), however, the remote 
possibility of the occurrence of this chain of 
events does not invalidate the grandchil- 
dren’s remainder interest. The interest be- 
comes invalid only if it remains in existence 
and nonvested 90 years after G’s death. Since 
it is almost certain that the final distribution 
of G’s estate will occur well within this 90- 
year period, the chance that the grandchil- 
dren’s interest will be invalid is negligible. 
Example (9) — Unborn Widow Case. G de- 
vised property in trust, the income to be paid 
“to my son A for life, then to A’s spouse for her 
life, and upon the death of the survivor of A 
and his spouse, the corpus to be delivered to 
A’s then living descendants.” G was survived 
by A, by A’s wife (W), and by their adult 
children (X and Y). 
Unless the interest in favor of A’s “spouse” is 
construed to refer only to W, rather than to 
whoever is A’s spouse when he dies, if anyone, 
the remainder interest in favor of A’s descen- 
dants would be invalid at common law, and 
consequently is not validated by Section 
1(a)(1). There is no validating life because A’s 
spouse might not be W; A’s spouse might be 
someone who was conceived and born after 
G’s death; she might outlive the death of the 
survivor of A, W, X, and Y by more than 21 
years; and descendants of A might be born or 
die before the death of A’s spouse but after 
the 21-year period following the death of the 
survivor of A, W, X, and Y. 
Under Section 1(a)(2), however, the remote 
possibility of the occurrence of this chain of 
events does not invalidate the descendants’ 
remainder interest. The interest becomes in- 
valid only if it remains in existence and 
nonvested 90 years after G’s death. The 
chance that the descendants’ remainder in- 
terest will become invalid under the Statu- 
tory Rule is small. 
Age Contingencies in Excess of 21. Another 

category of technical violation of the Common- 
Law Rule arises in cases of age contingencies in 
excess of 21 where the takers cannot be their 
own validating lives (unlike Example (2), 
above). The violation of the Common-law Rule 
falls into the technical category because the 
insertion of a saving clause would in almost all 
cases allow the disposition to be carried out as 
written. In effect, the Statutory Rule operates 
like the perpetuity-period component of a sav- 
ing clause. 
Example (10) — Age Contingency in Excess of 

CH. 41. ESTATES §41-15 

21 Case. G devised property in trust, direct- 
ing the trustee to pay the income “to A for life, 
then to A’s children; the corpus of the trust is 
to be equally divided among A’s children who 
reach the age of 30.” G was survived by A, by 
A’s spouse (H), and by A’s two children (X and 
Y), both of whom were under the age of 30 
when G died. 
The remainder interest in favor of A’s chil- 
dren who reach 30 is a class gift. At common 
law, the interests of all potential class mem- 
bers must be valid or the class gift is totally 
invalid. Leake v. Robinson, 2 Mer. 363, 35 
Eng. Rep. 979 (Ch. 1817). This Act does not 
supersede the all-or-nothing rule for class 
gifts (see Part G, below), and so the all-or- 
nothing rule continues to apply under this — 
Act. Although X and Y will either reach 30 or 
die under 30 within their own lifetimes, there 
is at G’s death the possibility that A will have 
an afterborn child (Z) who will reach 30 or die 
under 30 more than 21 years after the death 
of the survivor of A, H, X, and Y. The class gift 
would be invalid at common law and conse- 
quently is not validated by Section 1(a)(1). 
Under Section 1(a)(2), however, the possibil- 
ity of the occurrence of this chain of events 
does not invalidate the children’s remainder 
interest. The interest becomes invalid only if 
an interest of a class member remains 
nonvested 90 years after G’s death. 
Although unlikely, suppose that at A’s death 
Z’s age is such that he could be alive and 
under the age of 30 at the expiration of the 
allowable waiting period. Suppose further 
that at A’s death X or Y or both is over the age 
of 30. The court, upon the petition of an 
interested person, must under Section 3 re- 
form G’s disposition. See Example (3) in the 
Comment to Section 3. 

D. SECTIONS 1(b)(1) AND 1(c)(1): POWERS 
OF APPOINTMENT THAT ARE INITIALLY 

VALID 

Powers of Appointment. Sections 1(b) and 1(c) 
set forth the Statutory Rule Against Perpetu- 
ities with respect to powers of appointment. A 
power of appointment is the authority, other 
than as an incident of the beneficial ownership 
of property, to designate recipients of beneficial 
interests in or powers of appointment over 
property. Restatement (Second) of Property 
(Donative Transfers) § 11.1 (1986). The prop- 
erty or property interest subject to a power of 
appointment is called the “appointive proper- 
Lyi 

The various persons connected to a power of 
appointment are identified by a special termi- 
nology. The “donor” is the person who created 
the power of appointment. The “donee” is the 
person who holds the power of appointment, 
i.e., the powerholder. The “objects” are the per- 
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sons to whom an appointment can be made. 
The “appointees” are the persons to whom an 
appointment has been made. The “takers in 
default” are the persons whose property inter- 
ests are subject to being defeated by the exer- 
cise of the power of appointment and who take 
the property to the extent the power is not 
effectively exercised. Restatement (Second) of 
Property (Donative Transfers) § 11.2 (1986). 
A power of appointment is “general” if it is 

exercisable in favor of the donee of the power, 
the donee’s creditors, the donee’s estate, or the 
creditors of the donee’s estate. A power of ap- 
pointment that is not general is a “nongeneral” 
power of appointment. Restatement (Second) of 
Property (Donative Transfers) § 11.4 (1986). 
A power of appointment is “presently exercis- 

able” if, at the time in question, the donee can 
by an exercise of the power create an interest in 
or a power of appointment over the appointive 
property. Restatement (Second) of Property 
(Donative Transfers) § 11.5 (1986). A power of 
appointment is “testamentary” if the donee can 
exercise it only in the donee’s will. Restatement 
of Property § 321 (1940). A power of appoint- 
ment is “not presently exercisable because of a 
condition precedent” if the only impediment to 
its present exercisability is a condition prece- 
dent, i.e., the occurrence of some uncertain 
event. Since a power of appointment termi- 
nates on the donee’s death, a deferral of a 
power’s present exercisability until a future 
time (even a time certain) imposes a condition 
precedent that the donee be alive at that future 
time. 
A power of appointment is a “fiduciary” power 

if it is held by a fiduciary and is exercisable by 
the fiduciary in a fiduciary capacity. A power of 
appointment that is exercisable in an individ- 
ual capacity is a “nonfiduciary” power. As used 
in this Act, the term “power of appointment” 
refers to “fiduciary” and to “nonfiduciary” pow- 
ers, unless the context indicates otherwise. 
Although Gray’s formulation of the Common- 

law Rule Against Perpetuities does not speak 
directly of powers of appointment, the Com- 
mon-law Rule is applicable to powers of ap- 
pointment (other than presently exercisable 
general powers of appointment). The principle 
of subsections (b)(1) and (c)(1) is that a power of 
appointment that satisfies the Common-law 
Rule Against Perpetuities is valid under the 
Statutory Rule Against Perpetuities, and con- 
sequently it can be validly exercised, without 
being subjected to a waiting period during 
which the power’s validity is in abeyance. 

Two different tests for validity are employed 
at common law, depending on what type of 
power is at issue. In the case of a nongeneral 
power (whether or not presently exercisable) 
and in the case of a general testamentary power, 
the power is initially valid if, when the power 
was created, it is certain that the latest possible 
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time that the power can be exercised is no later 
than 21 years after the death of an individual 
then in being. In the case of a general power not 
presently exercisable because of a condition pre- 
cedent, the power is initially valid if it is then 
certain that the condition precedent to its exer- 
cise will either be satisfied or become impossi- 
ble to satisfy no later than 21 years after the 
death of an individual then in being. Subsec- 
tions (b)(1) and (c)(1) codify these rules. Under 
either test, initial validity depends on the ex- 
istence of a validating life. The procedure for 
determining whether a validating life exists is 
essentially the same procedure explained in 
Part B, above, pertaining to nonvested property 
interests. 
Example (11) — Initially Valid General Tes- 
tamentary Power Case. G devised property 
“to A for life, remainder to such persons, 
including A’s estate or the creditors of A’s 
estate, as A shall by will appoint.” G was 
survived by his daughter (A). 
A’s power, which is a general testamentary 
power, is valid as of its creation under Section 
1(c)(1). The test is whether or not the power 
can be exercised beyond 21 years after the 
death of an individual in being when the 
power was created (G’s death). Since A’s 
power cannot be exercised after A’s death, the 
validating life is A, who was in being at G’s 
death. 
Example (12) — Initially Valid Nongeneral 
Power Case. G devised property “to A for life, 
remainder to such of A’s descendants as A 
shall appoint.” G was survived by his daugh- 
ter (A). 
A’s power, which is a nongeneral power, is 
valid as of its creation under Section 1(c)(1). 
The validating life is A; the analysis leading 
to validity is the same as applied in Example 
(11), above. 

Example (13) — Case of Initially Valid Gen- 
eral Power Not Presently Exercisable Because 
of a Condition Precedent. G devised property 
“to A for life, then to A’s first born child for 
life, then to such persons, including A’s first 
born child or such child’s estate or creditors, 
as A’s first born child shall appoint.” G was 
survived by his daughter (A), who was then 
childless. 
The power in A’s first born child, which is a 
general power not presently exercisable be- 
cause of a condition precedent, is valid as of 
its creation under Section 1(b)(1). The power 
is subject to a condition precedent — that A 
have a child — but this is a contingency that 
under subsection (d) is deemed certain to be 
resolved one way or the other within A’s 
lifetime. A is therefore the validating life: The 
power cannot remain subject to the condition 
precedent after A’s death. Note that the latest 
possible time that the power can be exercised 
is at the death of A’s first born child, which 
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might occur beyond 21 years after the death 

of A (and anyone else who was alive when G 

died). Consequently, if the power conferred 

on A’s first born child had been a nongeneral 

power or a general testamentary power, the 

power could not be validated by Section 

1(c)(1); instead, the power’s validity would be 

governed by Section 1(c)(2). 

E. SECTIONS 1(b)(2) AND 1(c)(2): WAIT- 

AND-SEE — POWERS OF APPOINTMENT 

WHOSE VALIDITY IS INITIALLY IN 
ABEYANCE 

Under the Common-law Rule, a general 

power not presently exercisable because of a 

condition precedent is invalid as of the time of 

its creation if the condition might neither be 

satisfied nor become impossible to satisfy 

within a life in being plus 21 years. A 

nongeneral power (whether or not presently 

exercisable) or a general testamentary power is 
invalid as of the time of its creation if it might 
not terminate (by irrevocable exercise or other- 
wise) within a life in being plus 21 years. 

Sections 1(b)(2) and 1(c)(2), by adopting the 

wait-and-see method of perpetuity reform, shift 
the ground of invalidity from possible to actual 
post-creation events. Under these subsections, 
a power of appointment that would have vio- 
lated the Common-law Rule, and therefore fails 
the subsection (b)(1) or (c)(1) tests for initial 
validity, is nevertheless not invalid as of the 
time of its creation. Instead, its validity is in 
abeyance. A general power not presently exer- 
cisable because of a condition precedent is in- 
valid only if in actuality the condition neither is 
satisfied nor becomes impossible to satisfy 
within the 90-year permissible vesting period. 
A nongeneral power or a general testamentary 
power is invalid only if in actuality it does not 
terminate (by irrevocable exercise or otherwise) 

within the 90-year permissible period. 
Example (14) — General Testamentary Power 
Case. G devised property “to A for life, then to 
A’s first born child for life, then to such 
persons, including the estate or the creditors 
of the estate of A’s first born child, as A’s first 
born child shall by will appoint; in default of 
appointment, to G’s grandchildren in equal 
shares.” G was survived by his daughter (A), 
who was then childless, and by his son (B), 

who had two children (X and Y). 
Since the general testamentary power con- 
ferred on A’s first born child fails the test of 
Section 1(c)(1) for initial validity, its validity 
is governed by Section 1(c)(2). IfA has a child, 
such child’s death must occur within 90 years 
of G’s death for any provision in the child’s 
will purporting to exercise the power to be 
valid. 
Example (15) — Nongeneral Power Case. G 
devised property “to A for life, then to A’s first 
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born child for life, then to such of G’s grand- 

children as A’s first born child shall appoint, 

in default of appointment, to the children of 

G’s late nephew, Q.” G was survived by his 

daughter (A), who was then childless, by his 

son (B), who had two children (X and Y), and 

by Q’s two children (R and 8). 
Since the nongeneral power conferred on A’s 

first born child fails the test of Section 1(c)(1) 

for initial validity, its validity is governed by 

Section 1(c)(2). If A has a child, such child 

must exercise the power within 90 years after 

G’s death or the power becomes invalid. 
Example (16) — General Power Not Presently 
Exercisable Because of a Condition Precedent. 
G devised property “to A for life, then to A’s 
first born child for life, then to such persons, — 
including A’s first born child or such child’s 
estate or creditors, as A’s first born child shall 
appoint after reaching the age of 25; in de- 
fault of appointment, to G’s grandchildren.” 

G was survived by his daughter (A), who was 

then childless, and by his son (B), who had 
two children (X and Y). 
The power conferred on A’s first born child is 
a general power not presently exercisable 
because of a condition precedent. Since the 
power fails the test of Section 1(b)(1) for 
initial validity, its validity is governed by 
Section 1(b)(2). If A has a child, such child 
must reach the age of 25 (or die under 25) 
within 90 years after G’s death or the power 
is invalid. 
Fiduciary Powers. Purely administrative fi- 

duciary powers are excluded from the Statutory 
Rule under Sections 4(2) and (3), but the only 
distributive fiduciary power that is excluded is 
the power described in Section 4(4). Otherwise, 
distributive fiduciary powers are subject to the 
Statutory Rule. Such powers are usually 
nongeneral powers. 
Example (17) — Trustee’s Discretionary Pow- 
ers Over Income and Corpus. G devised prop- 
erty in trust, the terms of which were that 
the trustee was authorized to accumulate the 
income or pay it or a portion of it out to A 
during A’s lifetime; after A’s death, the 
trustee was authorized to accumulate the 
income or to distribute it in equal or unequal 
shares among A’s children until the death of 
the survivor; and on the death of A’s last 
surviving child to pay the corpus and accu- 
mulated income (if any) to B. The trustee was 
also granted the discretionary power to in- 
vade the corpus on behalf of the permissible 
recipient or recipients of the income. 
The trustee’s nongeneral powers to invade 
corpus and to accumulate or spray income 
among A’s children are not excluded by Sec- 
tion 4(4), nor are they initially valid under 
Section 1(c)(1). Their validity is, therefore, 
governed by Section 1(c)(2). Both powers be- 
come invalid thereunder, and hence no longer 
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exercisable, 90 years after G’s death. 
It is doubtful that the powers will become 
invalid, because the trust will probably ter- 
minate by its own terms earlier than the 
expiration of the permissible 90-year period. 
But if the powers do become invalid, and 
hence no longer exercisable, they become 
invalid as of the time the permissible 90-year 
period expires. Any exercises of either power 
that took place before the expiration of the 
permissible 90-year period are not invali- 
dated retroactively. In addition, if the powers 
do become invalid, a court in an appropriate 
proceeding must reform the instrument in 
accordance with the provisions of Section 3. 

F. THE VALIDITY OF THE DONEE’S 
EXERCISE OF A VALID POWER 

The fact that a power of appointment is valid, 
either because it (i) was not subject to the 
Statutory Rule to begin with, (ii) is initially 
valid under Sections 1(b)(1) or 1(c)(1), or (ii) 
becomes valid under Sections 1(b)(2) or 1(c)(2), 
means merely that the power can be validly 
exercised. It does not mean that any exercise 
that the donee decides to make is valid. The 
validity of the interests or powers created by 
the exercise of a valid power is a separate 
matter, governed by the provisions of this Act. A 
key factor in deciding the validity of such ap- 
pointed interests or appointed powers is deter- 
mining when they were created for purposes of 
this Act. Under Section 2, as explained in the 
Comment thereto, the time of creation is when 
the power was exercised if it was a presently 
exercisable general power; and if it was a 
nongeneral power or a general testamentary 

power, the time of creation is when the power 
was created. This is the rule generally accepted 
at common law (see Restatement (Second) of 
Property (Donative Transfers) § 1.2, Comment 
d (1983); Restatement of Property § 392 
(1944)), and it is the rule adopted under this Act 
(except for purposes of Section 5 only, as ex- 
plained in the Comment to Section 5). 
Example (18) — Exercise of a Nongeneral 
Power of Appointment. G was the life income 
beneficiary of a trust and the donee of a 
nongeneral power of appointment over the 
succeeding remainder interest, exercisable in 
favor of M’s descendants (except G). The trust 
was created by the will of G’s mother, M, who 
predeceased him. G exercised his power by 
his will, directing the income to be paid after 
his death to his brother B’s children for the 
life of the survivor, and upon the death of B’s 
last surviving child, to pay the corpus of the 
trust to B’s grandchildren. B predeceased M; 
B was survived by his two children, X and Y, 
who also survived M and G. 
G’s power and his appointment are valid. The 
power and the appointed interests were cre- 
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ated at M’s death when the power was cre- 
ated, not on G’s death when it was exercised. 

See Section 2. G’s power passes Section 
1(c)(1)’s test for initial validity: G himself is 
the validating life. G’s appointment also 
passes Section 1(a)(1)’s test for initial valid- 
ity: Since B was dead at M’s death, the 
validating life is the survivor of B’s children, 
X and Y. 
Suppose that G’s power was exercisable only 
in favor of G’s own descendants, and that G 
appointed the identical interests in favor of 
his own children and grandchildren. Suppose 
further that at M’s death, G had two children, 
X and Y, and that a third child, Z, was born 
later. X, Y, and Z survived G. In this case, the 
remainder interest in favor of G’s grandchil- 
dren would not pass Section 1(a)(1)’s test for 
initial validity. Its validity would be governed 
by Section 1(a)(2), under which it would be 
valid if G’s last surviving child died within 90 
years after M’s death. 
If G’s power were a general testamentary 
power of appointment, rather than a 
nongeneral power, the solution would be the 
same. The period of the Statutory Rule with 
respect to interests created by the exercise of 
a general testamentary power starts to run 
when the power was created (at M’s death, in 
this example), not when the power was exer- 
cised (at G’s death). 
Example (19) — Exercise of a Presently Exer- 
cisable General Power of Appointment. G was 
the life income beneficiary of a trust and the 
donee of a presently exercisable general 
power of appointment over the succeeding 
remainder interest. G exercised the power by 
deed, directing the trustee after his death to 
pay the income to G’s children in equal 
shares for the life of the survivor, and upon 
the death of his last surviving child to pay the 
corpus of the trust to his grandchildren. 
The validity of G’s power is not in question: A 
presently exercisable general power of ap- 
pointment is not subject to the Statutory 
Rule Against Perpetuities. G’s appointment, 
however, is subject to the Statutory Rule. IfG 
reserved a power to revoke his appointment, 
the remainder interest in favor of G’s grand- 
children passes Section 1(a)(1)’s test for ini- 
tial validity. Under Section 2, the appointed 
remainder interest was created at G’s death. 
The validating life for his grandchildren’s 
remainder interest is G’s last surviving child. 
If G’s appointment were irrevocable, how- 
ever, the grandchildren’s remainder interest 
fails the test of Section 1(a)(1) for initial 
validity. Under Section 2, the appointed re- 
mainder interest was created upon delivery 
of the deed exercising G’s power (or when the 
exercise otherwise became effective). Since 
the validity of the grandchildren’s remainder 
interest is governed by Section 1(a)(2), the 
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remainder interest becomes invalid, and the 

disposition becomes subject to reformation 

under Section 3, if G’s last surviving child 

lives beyond 90 years after the effective date 

of G’s appointment. 
Example (20) — Exercises of Successively 

Created Nongeneral Powers of Appointment. 
G devised property to A for life, remainder to 
such of A’s descendants as A shall appoint. At 

his death, A exercised his nongeneral power 

by appointing to his child B for life, remain- 

der to such of B’s descendants as B shall 
appoint. At his death, B exercised his 
nongeneral power by appointing to his child 
C for life, remainder to C’s children. A and B 
were living at G’s death. Thereafter, C was 
born. A later died, survived by B and C. B 
then died survived by C. 
A’s nongeneral power passes Section 1(c)(1)’s 
test for initial validity. A is the validating life. 
B’s nongeneral power, created by A’s appoint- 
ment, also passes Sections 1(c)(1)’s test for 
initial validity. Since under Section 2 the 
appointed interests and powers are created 
at G’s death, and since B was then alive, B is 
the validating life for his nongeneral power. 
(If B had been born after G’s death, however, 
his power would have failed Section 1(c)(1)’s 
test for initial validity; its validity would be 
governed by Section 1(c)(2), and would turn 
on whether or not it was exercised by B 
within 90 years after G’s death.) 
Although B’s power is valid, his exercise may 
be partly invalid. The remainder interest in 
favor of C’s children fails the test of Section 
1(a)(1) for initial validity. The period of the 
Statutory Rule begins to run at G’s death, 
under Section 2. (Since B’s power was a 
nongeneral power, B’s appointment under 
the common-law relation back doctrine of 
powers of appointment is treated as having 
been made by A. If B’s appointment related 
back no further than that, of course, it would 
have been validated by Section 1(a)(1) be- 
cause C was alive at A’s death. However, A’s 
power was also a nongeneral power, so rela- 
tion back goes another step. A’s appointment 
— which now includes B’s appointment — is 
treated as having been made by G.) Since C 
was not alive at G’s death, he cannot be the 
validating life. And, since C might have more 
children more than 21 years after the deaths 
of A and B and any other individual who was 
alive at G’s death, the remainder interest in 
favor of his children is not initially validated 
by Section 1(a)(1). Instead, its validity is 
governed by Section 1(a)(2), and turns on 
whether or not C dies within 90 years after 
G’s death. 
Note that if either A’s power or B’s power (or 
both) had been a general testamentary power 
rather than a nongeneral power, the above 
solution would not change. However, if either 
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A’s power or B’s power (or both) had been a 
presently exercisable general power, B’s ap- 
pointment would have passed Sections 
1(a)(1)’s test for initial validity. (If A had the 
presently exercisable general power, the ap- 
pointed interests and power would be created 
at A’s death, not G’s; and if the presently 
exercisable general power were held by B, the 
appointed interests and power would be cre- 
ated at B’s death.) 
Common-Law “Second-look” Doctrine. As in- 

dicated above, both at common law and under 
this Act (except for purposes of Section 5 only, 
as explained in the Comment to Section 5), 
appointed interests and powers established by 
the exercise of a general testamentary power or 
a nongeneral power are created when the 
power was created, not when the power was 
exercised. In applying this principle, the com- 
mon law recognizes a so-called doctrine of sec- 
ond look, under which the facts existing on the 
date of the exercise are taken into account in 
determining the validity of appointed interests 
and appointed powers. E.g., Warren’s Estate, 
320 Pa. 112, 182 A. 396 (1930); In re Estate of 
Bird, 225 Cal.App.2d 196, 37 Cal.Rptr. 288 
(1964). The common-law’s second-look doctrine 
in effect constitutes a limited wait-and-see doc- 
trine, and is therefore subsumed under but not 
totally superseded by this Act. The following 
example, which is a variation of Example (18) 
above, illustrates how the second-look doctrine 
operates at common law and how the situation 
would be analyzed under this Act. 
Example (21) — Second-look Case. G was the 
life income beneficiary of a trust and the 
donee of a nongeneral power of appointment 
over the succeeding remainder interest, exer- 
cisable in favor of G’s descendants. The trust 
was created by the will of his mother, M, who 
predeceased him. G exercised his power by 
his will, directing the income to be paid after 
his death to his children for the life of the 
survivor, and upon the death of his last 
surviving child, to pay the corpus of the trust 
to his grandchildren. At M’s death, G had two 
children, X and Y. No further children were 
born to G, and at his death X and Y were still 
living. 
The common-law solution of this example is 
as follows: G’s appointment is valid under the 
Common-law Rule. Although the period of 
the Rule begins to run at M’s death, the facts 
existing at G’s death can be taken into ac- 
count. This second look at the facts discloses 
that G had no additional children. Thus the 
possibility of additional children, which ex- 
isted at M’s death when the period of the Rule 
began to run, is disregarded. The survivor of 
X and Y, therefore, becomes the validating 
life for the remainder interest in favor of G’s 
grandchildren, and G’s appointment is valid. 
The common-law’s second-look doctrine 
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would not, however, save G’s appointment if 
he actually had one or more children after 
M’s death and if at least one of these after- 
born children survived G. 
Under this Act, if no additional children are 
born to G after M’s death, the common-law 
second-look doctrine can be invoked as of G’s 
death to declare G’s appointment then to be 
valid under Section 1(a)(1); no further wait- 
ing is necessary. However, if additional chil- 
dren are born to G and one or more of them 
survives G, Section 1(a)(2) applies and the 
validity of G’s appointment depends on G’s 
last surviving child dying within 90 years 
after M’s death. 
Additional References. Restatement (Second) 

of Property (Donative Transfers) § 1.2, Com- 
ments d, f, g, and h; § 1.3, Comment g; § 1.4, 
Comment | (1983). 

G. SECTION 1(e): EFFECT OF CERTAIN 
“LATER-OF” TYPE LANGUAGE; 

COORDINATION OF GENERATION- 
SKIPPING TRANSFER TAX REGULATIONS 

WITH UNIFORM ACT 

Effect of Certain “Later-of” Type Language. 
Section 1(e) was added to the Uniform Act in 
1990. It primarily applies to a non-traditional 
type of “later-of” clause (described below). Use 
of that type of clause might have produced 
unintended consequences, which are now recti- 
fied by the addition of Section 1(e). 

In general, perpetuity saving or termination 
clauses can be used in either of two ways. The 
predominant use of such clauses is as an over- 
ride clause. That is, the clause is not an integral 
part of the dispositive terms of the trust, but 
operates independently of the dispositive 
terms; the clause provides that all interests 
must vest no later than at a specified time in 
the future, and sometimes also provides that 
the trust must then terminate, but only if any 
interest has not previously vested or if the trust 
has not previously terminated. The other use of 
such a clause is as an integral part of the 
dispositive terms of the trust; that is, the clause 
is the provision that directly regulates the 
duration of the trust. Traditional perpetuity 
saving or termination clauses do not use a 
“later-of” approach; they mark off the maxi- 
mum time of vesting or termination only by 

reference to a 21-year period following the 
death of the survivor of specified lives in being 
at the creation of the trust. 
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Section l(e) applies to a non-traditional 
clause called a “later-of” (or “longer-of”) clause. 
Such a clause might provide that the maximum 
time of vesting or termination of any interest or 
trust must occur no later than the later of (A) 
21 years after the death of the survivor of 
specified lives in being at the creation of the 
trust or (B) 90 years after the creation of the 
trust. 

Under the Uniform Act as originally promul- 
gated, this type of “later-of” clause would not 
achieve a “later-of” result. If used as an over- 
ride clause in conjunction with a trust whose 
terms were, by themselves, valid under the 
Common-law Rule, the “later-of” clause did no 
harm. The trust would be valid under the 
Common-law Rule as codified in Section 1(a)(1) 
because the clause itself would neither post- 
pone the vesting of any interest nor extend the 
duration of the trust. But, if used either (1) as 
an override clause in conjunction with a trust 
whose terms were not valid under the Com- 
mon-law Rule or (2) as the provision that di- 
rectly regulated the duration of the trust, the 
“later-of” clause would not cure the perpetuity 
violation in case (1) and would create a perpe- 
tuity violation in case (2). In neither case would 
the clause qualify the trust for validity at 
common law under Section 1(a)(1) because the 
clause would not guarantee that all interests 
will be certain to vest or terminate no later 
than 21 years after the death of an individual 
then alive.** In any given case, 90 years can 
turn out to be longer than the period produced 
by the specified-lives-in-being-plus-21-years 
language. 

Because the clause would fail to qualify the 
trust for validity under the Common-law Rule 
of Section 1(a)(1), the nonvested interests in the 
trust would be subject to the wait-and-see ele- 
ment of Section 1(a)(2) and vulnerable to a 
reformation suit under Section 3. Under Sec- 
tion 1(a)(2), an interest that is not valid at 
common law is invalid unless it actually vests 
or terminates within 90 years after its creation. 
Section 1(a)(2) does not grant such nonvested 
interests a permissible vesting period of either 
90 years or a period of 21 years after the death 
of the survivor of specified lives in being. Sec- 
tion 1(a)(2) only grants such interests a period 
of 90 years in which to vest. 

The operation of Section 1(a), as outlined 
above, is also supported by perpetuity policy. If 
Section 1(a) allowed a “later-of” clause to 
achieve a “later-of” result, it would authorize 

**By substantial analogous authority, the specified-lives-in-being-plus-21-years prong of the 
“later-of” clause under discussion is not sustained by the separability doctrine (described in Part 
H of the Comment to Section 1). See, e.g., Restatement of Property § 376 Comments e and f and 
illustration 3 (1944); Easton v. Hall, 323 Ill. 397, 154 N.E. 216 (1926); Thorne v. Continental Nat’! 
Bank & Trust Co., 305 Ill. App. 222, 27 N.E.2d 302 (1940). The inapplicability of the separability 
doctrine is also supported by perpetuity policy, as described in the text above. 
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an improper use of the 90-year permissible 

vesting period of Section 1(a)(2). The 90-year 

period of Section 1(a)(2) is designed to approx- 
imate the period that, on average, would be 
produced by using actual lives in being plus 21 

years. Because in any given case the period 

actually produced by lives in being plus 21 

years can be shorter or longer than 90 years, an 
attempt to utilize a 90-year period in a “later- 
of” clause improperly seeks to turn the 90-year 
average into a minimum. 

Set against this background, the addition of 
Section 1(e) is quite beneficial. Section 1(e) 
limits the effect of this type of “later-of” lan- 
guage to 21 years after the death of the survivor 
of the specified lives, in effect transforming the 
clause into a traditional perpetuity saving/ter- 
mination clause. By doing so, Section 1(e) 
grants initial validity to the trust under the 
Common-law Rule as codified in Section 1(a)(1) 
and precludes a reformation suit under Section 

3: 
Note that Section 1(e) covers variations of the 

“later-of” clause described above, such as a 
clause that postpones vesting until the later of 
(A) 20 years after the death of the survivor of 
specified lives in being or (B) 89 years. Section 
1(e) does not, however, apply to all dispositions 
that incorporate a “later-of” approach. To come 
under Section 1(e), the specified-lives prong 
must include a tack-on period of up to 21 years. 
Without a tack-on period, a “later-of” disposi- 
tion, unless valid at common law, comes under 
Section 1(a)(2) and is given 90 years in which to 
vest. An example would be a disposition that 
creates an interest that is to vest upon “the 
later of the death of my widow or 30 years after 

my death.” 
Coordination of the Federal Generation-Skip- 

ping Transfer Tax with the Uniform Statutory 
Rule. In 1990, the Treasury Department an- 
nounced a decision to coordinate the tax regu- 
lations under the “grandfathering” provisions 
of the federal generation-skipping transfer tax 
with the Uniform Act. Letter from Michael J. 
Graetz, Deputy Assistant Secretary of the Trea- 
sury (Tax Policy), to Lawrence J. Bugge, Pres- 
ident, National Conference of Commissioners 
on Uniform State Laws (Nov. 16, 1990) (here- 

inafter Treasury Letter). 
Section 1433(b)(2) of the Tax Reform Act of 

1986 generally exempts (“grandfathers”) trusts 
from the federal generation-skipping transfer 
tax that were irrevocable on September 25, 
1985. This section adds, however, that the ex- 
emption shall apply “only to the extent that 
such transfer is not made out of corpus added to 
the trust after September 25, 1985.” The provi- 
sions of Section 1433(b)(2) were first imple- 
mented by Temp. Treas. Reg. § 26.2601-1, pro- 
mulgated by T.D. 8187 on March 14, 1988. 
Insofar as the Uniform Act is concerned, a key 
feature of that temporary regulation is the 
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concept that the statutory reference to “corpus 
added to the trust after September 25, 1985” 
not only covers actual post-9/25/85 transfers of 
new property or corpus to a grandfathered trust 
but “constructive” additions as well. Under the 
temporary regulation as first promulgated, a 
“eonstructive” addition occurs if, after 9/25/85, 
the donee of a nongeneral power of appoint- 
ment exercises that power “in a manner that 
may postpone or suspend the vesting, absolute 
ownership or power of alienation of an interest 
in property for a period, measured from the 
date of creation of the trust, extending beyond 
any life in being at the date of creation of the 
trust plus a period of 21 years. If a power is 
exercised by creating another power it will be 
deemed to be exercised to whatever extent the » 
second power may be exercised.” Temp. Treas. 
Reg. § 26.2601- 1(b)(1)(v)(B)(2) (1988). 

Because the Uniform Act was promulgated in 
1986 and applies only prospectively, any 
“srandfathered” trust would have become irre- 
vocable prior to the enactment of the Uniform 
Act in any state. Nevertheless, the second sen- 
tence of Section 5(a) extends the wait-and-see 
approach to post-effective-date exercises of 
nongeneral powers even if the power itself was 
created prior to the effective date of the Uni- 
form Act in any state. Consequently, a post- 
effective-date exercise of a nongeneral power of 
appointment created in a “grandfathered” trust 
could come under the provisions of the Uniform 
Act. 

The literal wording, then, of Temp. Treas. 
Reg. § 26.2601-1(b)(1)(v)(B)(2) (1988), as first 
promulgated, could have jeopardized the 
grandfathered status of an exempt trust if (1) 
the trust created a nongeneral power of ap- 
pointment, (2) the donee exercised that 
nongeneral power, and (3) the Uniform Act is 
the perpetuity law applicable to the donee’s 
exercise. This possibility arose not only because 
the donee’s exercise itself might come under the 
90-year permissible vesting period of Section 
1(a)(2) if it otherwise violated the Common-law 
Rule and hence was not validated under Sec- 
tion 1(a)(1). The possibility also arose in a less 
obvious way if the donee’s exercise created 
another nongeneral power. The last sentence of 
the temporary regulation states that “if a power 
is exercised by creating another power it will be 
deemed to be exercised to whatever extent the 
second power may be exercised.” 

In late March 1990, the National Conference 
of Commissioners on Uniform State Laws 
(NCCUSL) filed a formal request with the Trea- 
sury Department asking that measures be 
taken to coordinate the regulation with the 
Uniform Act. By the Treasury Letter referred to 
above, the Treasury Department responded by 
stating that it “will amend the temporary reg- 
ulations to accommodate the 90-year period 
under USRAP as originally promulgated [in 
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1986] or as amended [in 1990 by the addition of 

subsection (e)].” This should effectively remove 
the possibility of loss of grandfathered status 
under the Uniform Act merely because the 
donee of a nongeneral power created in a 
grandfathered trust inadvertently exercises 
that power in violation of the Common-law 
Rule or merely because the donee exercises that 
power by creating a second nongeneral power 
that might, in the future, be inadvertently 
exercised in violation of the Common-law Rule. 

The Treasury Letter states, however, that 
any effort by the donee of a nongeneral power in 
a grandfathered trust to obtain a “later-of” 
specified-lives-in-being-plus-21l-years or 90- 
years approach will be treated as a constructive 
addition, unless that effort is nullified by state 
law. As explained above, the Uniform Act, as 
originally promulgated in 1986 or as amended 
in 1990 by the addition of Section 1(e), nullifies 
any direct effort to obtain a “later-of” approach 
by the use of a “later-of” clause. 

The Treasury Letter states that an indirect 
effort to obtain a “later-of” approach would also 
be treated as a constructive addition that would 
bring grandfathered status to an end, unless 
the attempt to obtain the later-of approach is 
nullified by state law. The Treasury Letter 
indicates that an indirect effort to obtain a 
“later-of” approach could arise if the donee of a 
nongeneral power successfully attempts to pro- 
long the duration of a grandfathered trust by 
switching from a specified-lives-in-being-plus- 
21-years perpetuity period to a 90-year perpe- 
tuity period, or vice versa. Donees of 
nongeneral powers in grandfathered trusts 
would therefore be well advised to resist any 
temptation to wait until it becomes clear or 
reasonably predictable which perpetuity period 
will be longer and then make a switch to the 
longer period if the governing instrument cre- 
ating the power utilized the shorter period. No 
such attempted switch and no constructive ad- 
dition will occur if in each instance a traditional 
specified-lives-in-being-plus-21-years perpetu- 
ity saving clause is used. 
Any such attempted switch is likely in any 

event to be nullified by state law and, if so, the 
attempted switch will not be treated as a con- 
structive addition. For example, suppose that 
the original grandfathered trust contained a 
standard perpetuity saving clause declaring 

- that all interests in the trust must vest no later 
than 21 years after the death of the survivor of 
specified lives in being. In exercising a 
nongeneral power created in that trust, any 
indirect effort by the donee to obtain a “later-of” 
approach by adopting a 90-year perpetuity sav- 
ing clause will likely be nullified by Section 
1(e). If that exercise occurs at a time when it 
has become clear or reasonably predictable that 
the 90-year period will prove longer, the donee’s 
exercise would constitute language in a govern- 
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ing instrument that seeks to operate in effect to 
postpone the vesting of any interest until the 
later of the specified-lives-in-being-plus-21- 
years period or 90 years. Under Section 1(e), 
“that language is inoperative to the extent it 
produces a period of time that exceeds 21 years 
after the death of the survivor of the specified 
lives.” 

Quite apart from Section 1(e), the relation- 
back doctrine generally recognized in the exer- 
cise of nongeneral powers stands as a doctrine 
that could potentially be invoked to nullify an 
attempted switch from one perpetuity period to 
the other perpetuity period. Under that doc- 
trine, interests created by the exercise of a 
nongeneral power are considered created by the 
donor of that power. See, e.g., Restatement 
(Second) of Property, Donative Transfers § 11.1 
comment b (1986). As such, the maximum vest- 
ing period applicable to interests created by the 
exercise of a nongeneral power would appar- 
ently be covered by the perpetuity saving 
clause in the document that created the power, 
notwithstanding any different period the donee 
purports to adopt. 

H. SUBSIDIARY COMMON-LAW 
DOCTRINES: WHETHER SUPERSEDED BY 

THIS ACT 

As noted at the beginning of this Comment, 
the courts in interpreting the Common-law 
Rule developed several subsidiary doctrines. 
This Act does not supersede those subsidiary 
doctrines except to the extent the provisions of 
this Act conflict with them. As explained below, 
most of these common-law doctrines remain in 
full force or in force in modified form. 

Constructional Preference for Validity. Pro- 
fessor Gray in his treatise on the Common-law 
Rule Against Perpetuities declared that a will 
or deed is to be construed without regard to the 
Rule, and then the Rule is to be “remorselessly” 
applied to the provisions so construed. J. Gray, 
The Rule Against Perpetuities § 629 (4th ed. 
1942). Some courts may still adhere to this 
proposition. Colorado Nat'l Bank v. McCabe, 
143 Colo. 21, 353 P.2d 385 (1960). Most courts, 
it is believed, would today be inclined to adopt 
the proposition put by the Restatement of Prop- 
erty § 375 (1944), which is that where an 
instrument is ambiguous — that is, where it is 
fairly susceptible to two or more constructions, 
one of which causes a Rule violation and the 
other of which does not — the construction that 
does not result in a Rule violation should be 
adopted. Cases supporting this view include 
Southern Bank & Trust Co. v. Brown, 271 S.C. 
260, 246 S.E.2d 598 (1978); Davis v. Rossi, 326 
Mo. 911, 34 S.W.2d 8 (1930); Watson v. 
Goldthwaite, 184 N.E.2d 340, 343 (Mass. 1962); 
Walker v. Bogle, 244 Ga. 439, 260 S.E.2d 338 
(1979); Drach v. Ely, 703 P.2d 746 (Kan. 1985). 
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The constructional preference for validity is 
not superseded by this Act, but its role is likely 
to be different. The situation is likely to be that 
one of the constructions to which the ambigu- 
ous instrument is fairly susceptible would re- 
sult in validity under Section 1(a)(1), 1(b)(1), or 
1(c)(1), but the other construction does not 
necessarily result in invalidity; rather it results 
in the interest’s validity being governed by 
Section 1(a)(2), 1(b)(2), or 1(c)(2). Nevertheless, 
even though the result of adopting the other 
construction is not as harsh as it is at common 
law, it is expected that the courts will incline 
toward the construction that validates the dis- 
position under Section 1(a)(1), 1(b)(1), or 
1(c)(1). 

Conclusive Presumption of Lifetime Fertility. 
At common law, all individuals — regardless of 
age, sex, or physical condition — are conclu- 
sively presumed to be able to have children 
throughout their entire lifetimes. This princi- 
ple is not superseded by this Act, and in view of 
new advances in medical science that allow 
women to become pregnant after menopause by 
way of test-tube fertilization (see Sauer, 
Paulson & Lobo, A Preliminary Report on 
Oocyte Donation Extending Reproductive Po- 
tential to Women Over 40, 323 N.Eng.J.Med. 
1157 (1990)) and the widely accepted rule of 
construction that adopted children are pre- 
sumptively included in class gifts, the conclu- 
sive presumption of lifetime fertility is not 
unrealistic. Since even elderly individuals 
probably cannot be excluded from adopting 
children based on their ages alone, the possibil- 
ity of having children by adoption is seldom 
extinct. See, generally, Waggoner In re 
Lattouf’s Will and the Presumption of Lifetime 
Fertility in Perpetuity Law, 20 San Diego L.Rev. 
763 (1983). Under this Act, the main force of 
this principle is felt in Example (7), above, 
where it prevents a nonvested property interest 
from passing the test for initial validity under 
Section 1(a)(1). 

Act Supersedes Doctrine of Infectious Inval- 
idity. At common law, the invalidity of an inter- 
est can, under the doctrine of infectious inval- 
idity, be held to invalidate one or more 
otherwise valid interests created by the dispo- 
sition or even invalidate the entire disposition. 
The question turns on whether the general 

. dispositive scheme of the transferor will be 
better carried out by eliminating only the in- 
valid interest or by eliminating other interests 
as well. This is a question that is answered on 
a case-by-case basis. Several items are relevant 
to the question, including who takes the 
stricken interests in place of those the 
transferor designated to take. 

The doctrine of infectious invalidity is super- 
seded by this Act by Section 3, under which 
courts, upon the petition of an interested per- 
son, are required to reform the disposition to 
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approximate as closely as_ possible the 
transferor’s manifested plan of distribution 
when an invalidity under the Statutory Rule 
occurs. 

Separability. The common law’s separability 
doctrine is that when an interest is expressly 
subject to alternative contingencies, the situa- 
tion is treated as if two interests were created 
in the same person or class. Each interest is 
judged separately; the invalidity of one of the 
interests does not necessarily cause the other 
one to be invalid. This common-law principle 
was established in Longhead v. Phelps, 2 
Wm.Bl. 704, 96 Eng. Rep. 414 (K.B. 1770), and 
is followed in this country. L. Simes & A. Smith, 
The Law of Future Interests § 1257 (2d ed. 

1956); 6 American Law of Property § 24.54 (A. 
Casner ed. 1952); Restatement of Property 
§ 376 (1944). Under this doctrine, if property is 
devised “to B if X-event or Y-event happens,” B 
in effect has two interests, one contingent on 
X-event happening and the other contingent on 
Y-event happening. If the interest contingent 
on X-event but not the one contingent on 
Y-event is invalid, the consequence of separat- 
ing B’s interest into two is that only one of 
them, the one contingent on X-event, is invalid. 
B still has a valid interest — the one contingent 
on the occurrence of Y-event. 

The separability principle is not superseded 
by this Act. As illustrated in the following 
example, its invocation will usually result in 
one of the interests being initially validated by 
Section 1(a)(1) and the validity of the other 
interests being governed by Section 1(a)(2). 
Example (22) — Separability Case. G devised 
real property “to A for life, then to A’s children 
who survive A and reach 25, but if none of A’s 
children survives A or if none of A’s children 
who survives A reaches 25, then to B.” G was 
survived by his brother (B), by his daughter 
(A), by A’s husband (H), and by A’s two minor 
children (X and Y). 
The remainder interest in favor of A’s chil- 
dren who reach 25 fails the test of Section 
1(a)(1) for initial validity. Its validity is, 
therefore, governed by Section 1(a)(2) and 
depends on each of A’s children doing any one 
of the following things within 90 years after 
G’s death: predeceasing A, surviving A and 
failing to reach 25, or surviving A and reach- 
ing 25. 
Under the separability doctrine, B has two 
interests. One of them is contingent on none 
of A’s children surviving A. That interest 
passes Section 1(a)(1)’s test for initial valid- 
ity; the validating life is A. B’s other interest, 
which is contingent on none of A’s surviving 
children reaching 25, fails Section 1(a)(1)’s 
test for initial validity. Its validity is gov- 
erned by Section 1(a)(2) and depends on each 
of A’s surviving children either reaching 25 or 
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dying under 25 within 90 years after G’s 
death. 
Suppose that after G’s death, A has a third 
child (Z). A subsequently dies, survived by 
her husband (H) and by X, Y, and Z. This, of 
course, causes B’s interest that was contin- 
gent on none of A’s children surviving A to 
terminate. If X, Y, and Z had all reached the 
age of 25 by the time of A’s death, their 
interest would vest at A’s death, and that 
would end the matter. If one or two, but not 
all three of them, had reached the age of 25 at 
A’s death, B’s other interest — the one that 
was contingent on none of A’s surviving chil- 
dren reaching 25 — would also terminate. As 
for the children’s interest, if the after- born 
child Z’s age was such at A’s death that Z 
could not be alive and under the age of 25 at 
the expiration of the allowable waiting pe- 
riod, the class gift in favor of the children 
would be valid under Section 1(a)(2), because 
none of those then under 25 could fail either 
to reach 25 or die under 25 after the expira- 
tion of the allowable 90-year waiting period. 
If, however, Z’s age at A’s death was such that 
Z could be alive and under the age of 25 at the 
expiration of the 90-year permissible vesting 
period, the circumstances requisite to refor- 
mation under Section 3(2) would arise, and 
the court would be justified in reforming G’s 
disposition by reducing the age contingency 
with respect to Z to the age he would reach on 
the date when the permissible vesting period 
is due to expire. See Example (8) in the 
Comment to Section 3. So reformed, the class 
gift in favor of A’s children could not become 
invalid under Section 1(a)(2), and the chil- 
dren of A who had already reached 25 by the 
time of A’s death could receive their shares 
immediately. 
The “All-or-Nothing” Rule with Respect to 

Class Gifts; the Specific Sum and Sub-Class 
Doctrines. The common law applies an “all-or- 
nothing” rule with respect to class gifts, under 
which a class gift stands or falls as a whole. The 
all-or-nothing rule, usually attributed to Leake 
v. Robinson, 2 Mer. 363, 35 Eng. Rep. 979 (Ch. 
1817), is commonly stated as follows: If the 
interest of any potential class member might 
vest too remotely, the entire class gift violates 
the Rule. Although this Act does not supersede 
the basic idea of the much-maligned “all-or- 

- nothing” rule, the evils sometimes attributed to 
it are substantially if not entirely eliminated by 
the wait-and-see feature of the Statutory Rule 
and by the availability of reformation under 
Section 3, especially in the circumstances de- 
scribed in Sections 3(2) and (3). For illustra- 
tions of the application of the all-or-nothing 
rule under this Act, see Examples (3), (4), and 
(6) in the Comment to Section 3. 

The common law also recognizes a doctrine 
called the specific-sum doctrine, which is de- 

ART. 2. UNIFORM RULE AGAINST PERPETUITIES 841-15 

rived from Storrs v. Benbow, 3 De G.M. & G. 
390, 43 Eng. Rep. 153 (Ch. 1853), and states: If 
a specified sum of money is to be paid to each 
member of a class, the interest of each class 
member is entitled to separate treatment and is 
valid or invalid under the Rule on its own. The 
common law also recognizes a doctrine called 
the sub-class doctrine, which is derived from 
Cattlin v. Brown, 11 Hare 372, 68 Eng. Rep. 
1318 (Ch. 1853), and states: If the ultimate 
takers are not described as a single class but 
rather as a group of subclasses, and if the share 
to which each separate subclass is entitled will 
finally be determined within the period of the 
Rule, the gifts to the different subclasses are 
separable for the purpose of the Rule. American 
Security & Trust Co. v. Cramer, 175 F.Supp. 367 
(D.D.C. 1959); Restatement of Property § 389 
(1944). The specific-sum and sub-class doc- 
trines are not superseded by this Act. The 
operation of the specific-sum doctrine under 
this Act is illustrated in the following example. 
Example (23) — Specific-Sum Case. G be- 
queathed “$10,000 to each child of A, born 

before or after my death, who attains 25.” G 
was survived by A and by A’s two children (X 
and Y). X but not Y had already reached 25 at 
G’s death. After G’s death a third child (Z) 
was born to A. 
If the phrase “born before or after my death” 
had been omitted, the class would close as of 
G’s death under the common-law’s rule of 
construction known as the rule of conve- 
nience: The after-born child, Z, would not be 
entitled to a $10,000 bequest, and the inter- 
ests of both X and Y would be valid upon their 
creation at G’s death. X’s interest would be 
valid because it was initially vested; neither 
the Common-law Rule nor the Statutory Rule 
applies to interests that are vested upon 
their creation. Although the interest of Y was 
not vested upon its creation, it would be 
initially valid under Section 1(a)(1) because Y 
would be his own validating life; Y will either 
reach 25 or die under 25 within his own 
lifetime. 
The inclusion of the phrase “before or after 
my death,” however, would probably be con- 
strued to mean that G intended after-born 
children to receive a $10,000 bequest. See 
Earle Estate, 369 Pa. 52, 85 A.2d 90 (1951). 
Assuming that this construction were 
adopted, the specific-sum doctrine allows the 
interest of each child of A to be treated 
separately from the others for purposes of the 
Statutory Rule. For the reasons cited above, 
the interests of X and Y are initially valid 
under Section 1(a)(1). The nonvested interest 
of Z, however, fails Section 1(a)(1)’s test for 
initial validity; there is no validating life 
because Z, who was not alive when the inter- 

est was created, could reach 25 or die under 
25 more than 21 years after the death of the 
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survivor of A, X, and Y. Under Section 1(a)(2), 

the validity of Z’s interest depends on Z’s 
reaching (or failing to reach) 25 within 90 

years after G’s death. 

The operation of the sub-class doctrine under 
this Act is illustrated in the following example. 

Example (24) — Sub-Class Case. G devised 
property in trust, directing the trustee to pay 
the income “to A for life, then in equal shares 
to A’s children for their respective lives; on 
the death of each child, the proportionate 
share of corpus of the one so dying shall go to 
the children of such child.” G was survived by 
A and by A’s two children (X and Y). After G’s 
death, another child (Z) was born to A. Anow 

has died, survived by X, Y, and Z. 

Under the sub-class doctrine, each remainder 
interest in favor of the children of a child of A 
is treated separately from the others. This 
allows the remainder interest in favor of X’s 
children and the remainder interest in favor 
of Y’s children to be validated under Section 
1(a)(1). X is the validating life for the one, 
and Y is the validating life for the other. 

The remainder interest in favor of the chil- 
dren of Z fails Section 1(a)(1)’s test for initial 
validity; there is no validating life because Z, 
who was not alive when the interest was 
created, could have children more than 21 
years after the death of the survivor of A, X, 

and Y. Under Section 1(a)(2), the validity of 
the remainder interest in favor of Z’s children 
depends on Z’s dying within 90 years after G’s 
death. 

Note why both of the requirements of the 
sub-class rule are met. The ultimate takers 
are described as a group of sub-classes rather 
than as a single class: “children of the child so 
dying,” as opposed to “grandchildren.” The 
share to which each separate sub-class is 
entitled is certain to be finally determined 
within a life in being plus 21 years: As of A’s 
death, who is a life in being, it is certain to be 
known how many children he had surviving 
him; since in fact there were three, we know 
that each sub-class will ultimately be enti- 
tled to one-third of the corpus, neither more 
nor less. The possible failure of the one-third 
share of Z’s children does not increase to 
one-half the share going to X’s and Y’s chil- 
dren; they still are entitled to only one-third 
shares. Indeed, should it turn out that X has 
children but Y does not, this would not in- 
crease the one-third share to which X’s chil- 
dren are entitled. 

Example (25) — General Testamentary Pow- 
ers — Sub-Class Case. G devised property in 
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trust, directing the trustee to pay income “to 
A for life, then in equal shares to A’s children 
for their respective lives; on the death of each 
child, the proportionate share of corpus of the 
one so dying shall go to such persons as the 
one so dying shall by will appoint; in default 
of appointment, to G’s grandchildren in equal 
shares.” G was survived by A and by A’s two 
children (X and Y). After G’s death, another 

child (Z) was born to A. 

The general testamentary powers conferred 
on each of A’s children are entitled to sepa- 
rate treatment under the principles of the 
sub-class doctrine. See above. Consequently, 
the powers conferred on X and Y, A’s children 
who were living at G’s death, are initially 
valid under Section 1(c)(1). But the general — 
testamentary power conferred on Z, A’s child 
who was born after G’s death, fails the test of 
Section 1(c)(1) for initial validity. The valid- 
ity of Z’s power is governed by Section 1(c)(2). 
Z’s death must occur within 90 years after G’s 
death if any provision in Z’s will purporting 
to exercise his power is to be valid. 

Duration of Indestructible Trusts — Termina- 
tion of Trusts by Beneficiaries. The widely ac- 
cepted view in American law is that the bene- 
ficiaries of a trust other than a charitable trust 
can compel its premature termination if all 
beneficiaries consent and if such termination is 
not expressly restrained or impliedly re- 
strained by the existence of a “material pur- 
pose” of the settlor in establishing the trust. 
Restatement (Second) of Trusts § 337 (1959); 

IV A. Scott, The Law of Trusts § 337 (3d ed. 
1967). A trust that cannot be terminated by its 
beneficiaries is called an indestructible trust. 

It is generally accepted that the duration of 
the indestructibility of a trust, other than a 
charitable trust, is limited to the applicable 
perpetuity period. See Restatement (Second) of 
Trusts § 62, Comment o (1959); Restatement 
(Second) of Property (Donative Transfers) § 2.1 
and Legislative Note and Reporter’s Note 
(1983); IA. Scott, The Law of Trusts § 62.10(2) 
(3d ed. 1967); J. Gray, The Rule Against Perpe- 
tuities § 121 (4th ed. 1942); L. Simes & A. 
Smith, The Law of Future Interests § 1391-93 

(2d ed. 1956). 
Nothing in this Act supersedes this principle. 

One modification, however, is necessary: As to 
trusts that contain a nonvested property inter- 
est or power of appointment whose validity is 
governed by the wait-and-see element adopted 
in Section 1(a)(2), 1(b)(2), or 1(c)(2), the courts 

can be expected to determine that the applica- 
ble perpetuity period is 90 years. 

572 

. 



§41-16 ART. 2. UNIFORM RULE AGAINST PERPETUITIES §41-16 

Legal Periodicals. — For article, “Perpetu- 
ities Reform in North Carolina: The Uniform 
Statutory Rule Against Perpetuities, 

Nondonative Transfers, and Honorary Trusts,” 

see 74 N.C.L. Rev. 1783 (1996). 

§ 41-16. When nonvested property interest or power of 
appointment created. 

(a) Except as provided in subsections (b) and (c) of this section and in G.S. 

41-19(a), the time for creation of a nonvested property interest or a power of 
appointment is determined under general principles of property law. 

(b) For purposes of this Article, if there is a person who alone can exercise 

a power created by a governing instrument to become the unqualified benefi- 

cial owner of (i) a nonvested property interest or (ii) a property interest subject 

to a power of appointment described in G.S. 41-15(b) or (c), the nonvested 

property interest or power of appointment is created when the power to become 
the unqualified beneficial owner terminates. 

(c) For purposes of this Article, a nonvested property interest or a power of 

appointment arising from a transfer of property to a previously funded trust or 

other existing property arrangement is created when the nonvested property 

interest or power of appointment in the original contribution was created. 

(1995, c. 190, s. 1.) 

OFFICIAL COMMENT 

Subsection (a): General Principles of Property 
Law; When Nonvested Property Interests and 
Powers of Appointment are Created. Under Sec- 
tion 1, the period of time allowed by the Statu- 
tory Rule Against Perpetuities is marked off 
from the time of creation of the nonvested 
property interest or power of appointment in 
question. Section 5, with certain exceptions, 
provides that the Act applies only to nonvested 
property interests and powers of appointment 
created on or after the effective date of the Act. 

Except as provided in subsections (b) and (c), 
and in the second sentence of Section 5(a) for 
purposes of that section only, the time of cre- 
ation of nonvested property interests and pow- 
ers of appointment is determined under general 
principles of property law. 

Since a will becomes effective as a dispositive 
instrument upon the decedent’s death, not 
upon the execution of the will, general princi- 
ples of property law determine that the time 
when a nonvested property interest or a power 

of appointment created by will is created is at 
the decedent’s death. 

With respect to a nonvested property interest 
or a power of appointment created by inter 
vivos transfer, the time when the interest or 
power is created is the date the transfer be- 
comes effective for purposes of property law 
generally, normally the date of delivery of the 
deed. 

With respect to a nonvested property interest 
or a power of appointment created by the tes- 
tamentary or inter vivos exercise of a power of 
appointment, general principles of property law 
adopt the “relation back” doctrine. Under that 

doctrine, the appointed interests or powers are 
created when the power was created not when 
it was exercised, if the exercised power was a 
nongeneral power or a general testamentary 

power. If the exercised power was a general 
power presently exercisable, the relation back 
doctrine is not followed; the time of creation of 
the appointed property interests or appointed 
powers is regarded as the time when the power 
was irrevocably exercised, not when the power 
was created. 

Subsection (b): Postponement, for Purposes of 
this Act, of the Time when a Nonvested Property 
Interest or a Power of Appointment is Created in 
Certain Cases. The reason that the significant 
date for purposes of this Act is the date of 
creation is that the unilateral control of the 
interest (or the interest subject to the power) by 
one person is then relinquished. In certain 
cases, all beneficial rights in a property interest 
(including an interest subject to a power of 
appointment) remain under the unilateral con- 
trol of one person even after the delivery of the 
deed or even after the decedent’s death. In such 
cases, under this subsection, the interest or 

power is created, for purposes of this Act, when 
no person, acting alone, has a power presently 
exercisable to become the unqualified beneficial 
owner of the property interest (or the property 
interest subject to the power of appointment). 
Example (1) — Revocable Inter-Vivos Trust 
Case. G conveyed property to a trustee, di- 

recting the trustee to pay the net income 
therefrom to himself (G) for life, then to G’s 
son A for his life, then to A’s children for the 
life of the survivor of A’s children who are 
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living at G’s death, and upon the death of 
such last surviving child, the corpus of the 
trust is to be distributed among A’s then- 
living descendants, per stirpes. G retained 
the power to revoke the trust. 
Because of G’s reservation of the power to 
revoke the trust, the creation for purposes of 
this Act of the nonvested property interests 
in this case occurs at G’s death, not when the 
trust was established. This is in accordance 
with common law, for purposes of the Com- 
mon-law Rule Against Perpetuities. Cook v. 
Horn, 214 Ga. 289, 104 S.E.2d 461 (1958). 
The rationale that justifies the postponement 

of the time of creation in such cases is as 
follows. A person, such as G in the above 
example, who alone can exercise a power to 
become the unqualified beneficial owner of a 
nonvested property interest is in effect the 
owner of that property interest. Thus, any 
nonvested property interest subject to such a 
power is not created for purposes of this Act 
until the power terminates (by release, expira- 
tion at the death of the donee, or otherwise). 
Similarly, as noted above, any property interest 
or power of appointment created in an appoin- 
tee by the irrevocable exercise of such a power 
is created at the time of the donee’s irrevocable 
exercise. 

For the date of creation to be postponed 
under subsection (b), the power need not be a 
power to revoke, and it need not be held by the 
settlor or transferor. A presently exercisable 
power held by any person acting alone to make 
himself the unqualified beneficial owner of the 
nonvested property interest or the property 

interest subject to a power of appointment is 
sufficient. If such a power exists, the time when 
the interest or power is created, for purposes of 
this Act, is postponed until the termination of 
the power (by irrevocable exercise, release, con- 
tract to exercise or not to exercise, expiration at 
the death of the donee, or otherwise). An exam- 
ple of such a power that might not be held by 
the settlor or transferor is a power, held by any 
person who can act alone, fully to invade the 
corpus of a trust. 
An important consequence of the idea that a 

power need not be held by the settlor for the 
time of creation to be postponed under this 
section is that it makes postponement possible 
even in cases of testamentary transfers. 
Example (2) — Testamentary Trust Case. G 
devised property in trust, directing the 
trustee to pay the income “to A for life, 
remainder to such persons (including A, his 
creditors, his estate, and the creditors of his 
estate) as A shall appoint; in default of ap- 
pointment, the property to remain in trust to 
pay the income to A’s children for the life of 
the survivor, and upon the death of A’s last 
surviving child, to pay the corpus to A’s 
grandchildren.” A survived G. 
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If A exercises his presently exercisable gen- 
eral power, any nonvested property interest 
or power of appointment created by A’s ap- 
pointment is created for purposes of this Act 
when the power is exercised. If A does not 
exercise the power, the nonvested property 
interests in G’s gift-in-default clause are cre- 
ated when A’s power terminates (at A’s 
death). In either case, the postponement is 
justified because the transaction is the equiv- 
alent of G’s having devised the full remainder 
interest (following A’s income interest) to A 
and of A’s having in turn transferred that 
interest in accordance with his exercise of the 
power or, in the event the power is not 
exercised, devised that interest at his death 
in accordance with G’s gift-in-default clause. 
Note, however, that if G had conferred on Aa 
nongeneral power or a general testamentary 
power, A’s power of appointment, any 
nonvested property interest or power of ap- 
pointment created by A’s appointment, if any, 
and the nonvested property interests in G’s 
gift-in-default clause would be created at G’s 
death. 
Unqualified Beneficial Owner of _ the 

Nonvested Property Interest or the Property 
Interest Subject to a Power of Appointment. For 
the date of creation to be postponed under 
subsection (b), the presently exercisable power 
must be one that entitles the donee of the power 
to become the unqualified beneficial owner of 
the nonvested property interest (or the property 
interest subject to a nongeneral power of ap- 
pointment, a general testamentary power of 
appointment, or a general power of appointment 
not presently exercisable because of a condition 
precedent). This requirement was met in Exam- 
ple (2), above, because A could by appointing 
the remainder interest to himself become the 
unqualified beneficial owner of all the 
nonvested property interests in G’s gift-in-de- 
fault clause. In Example (2) it is not revealed 
whether A, if he exercised the power in his own 
favor, also had the right as sole beneficiary of 
the trust to compel the termination of the trust 
and possess himself as unqualified beneficial 
owner of the property that was the subject of 
the trust. Having the power to compel termina- 
tion of the trust is not necessary. If, for exam- 
ple, the trust in Example (2) was a spendthrift 
trust or contained any other feature that under 
the relevant local law (see Claflin v. Claflin, 149 
Mass. 19, 20 N.E. 454 (1889); Restatement 
(Second) of Trusts § 337 (1959)) would prevent 

A as sole beneficiary from compelling termina- 
tion of the trust, A’s presently exercisable gen- 
eral power over the remainder interest would 
still postpone the time of creation of the 
nonvested property interests in G’s gift-in-de- 
fault clause because the power enables A to 
become the unqualified beneficial owner of such 
interests. 
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Furthermore, it is not necessary that the 

donee of the power have the power to become 
the unqualified beneficial owner of all beneficial 
rights in the trust. In Example (2), the property 
interests in G’s gift-in-default clause are not 
created for purposes of this Act until A’s power 
expires (or on A’s appointment, until the pow- 
er’s exercise) even if someone other than A was 
the income beneficiary of the trust. 

Presently Exercisable Power. For the date of 
creation to be postponed under subsection (b), 
the power must be presently exercisable. A 
testamentary power does not qualify. A power 
not presently exercisable because of a condition 
precedent does not qualify. If the condition 
precedent later becomes satisfied, however, so 
that the power becomes presently exercisable, 
the interests or powers subject thereto are not 
created, for purposes of this Act, until the 
termination of the power. The common-law 
decision of Fitzpatrick v. Mercantile Safe De- 
posit Co., 220 Md. 534, 155 A.2d 702 (1959), 
appears to be in accord with this proposition. 
Example (3) — General Power in Unborn 
Child Case. G devised property “to A for life, 
then to A’s first-born child for life, then to 
such persons, including A’s first-born child or 
such child’s estate or creditors, as A’s first- 
born child shall appoint.” There was a further 
provision that in default of appointment, the 
trust would continue for the benefit of G’s 
descendants. G was survived by his daughter 
(A), who was then childless. After G’s death, 
A had a child, X. A then died, survived by X. 
As of G’s death, the power of appointment in 
favor of A’s first-born child and the property 
interests in G’s gift-in-default clause would 
be regarded as having been created at G’s 
death because the power in A’s first-born 
child was then a general power not presently 
exercisable because of a condition precedent. 
At X’s birth, X’s general power became pres- 
ently exercisable and excluded from the Stat- 
utory Rule. X’s power also qualifies as a 
power exercisable by one person alone to 
become the unqualified beneficial owner of 
the property interests in G’s gift-in-default 
clause. Consequently, the nonvested property 
interests in G’s gift-in-default clause are not 
created, for purposes of this Act, until the 
termination of X’s power. If X exercises his 
presently exercisable general power, before 
or after A’s death, the appointed interests or 
powers are created, for purposes of this Act, 
as of X’s exercise of the power. 
Partial Powers. For the date of creation to be 

postponed under subsection (b), the person 
must have a presently exercisable power to 
become the unqualified beneficial owner of the 
full nonvested property interest or the property 
interest subject to a power of appointment 
described in Section 1(b) or 1(c). If, for example, 
the subject of the transfer was an undivided 
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interest such as a one-third tenancy in com- 
mon, the power qualifies even though it relates 
only to the undivided one-third interest in the 
tenancy in common; it need not relate to the 
whole property. A power to become the unqual- 
ified beneficial owner of only part of the 
nonvested property interest or the property 
interest subject to a power of appointment, 
however, does not postpone the time of creation 
of the interests or powers subject thereto, un- 
less the power is actually exercised. 
Example (4) — “5 and 5” Power Case. G 
devised property in trust, directing the 
trustee to pay the income “to A for life, 
remainder to such persons (including A, his 
creditors, his estate, and the creditors of his 
estate) as A shall by will appoint;” in default 
of appointment, the governing instrument 
provided for the property to continue in trust. 
A was given a noncumulative power to with- 
draw the greater of $5,000 or 5% of the 
corpus of the trust annually. A survived G. A 
never exercised his noncumulative power of 
withdrawal. 
G’s death marks the time of creation of: A’s 
testamentary power of appointment; any 

nonvested property interest or power of ap- 

pointment created in G’s_ gift-in-default 
clause; and any appointed interest or power 
created by a testamentary exercise of A’s 
power of appointment over the remainder 
interest. A’s general power of appointment 
over the remainder interest does not post- 
pone the time of creation because it is not a 
presently exercisable power. A’s noncumula- 
tive power to withdraw a portion of the trust 
each year does not postpone the time of 
creation as to all or the portion of the trust 
with respect to which A allowed his power to 
lapse each year because A’s power is a power 
over only part of any nonvested property 
interest or property interest subject to a 
power of appointment in G’s gift-in-default 
clause and over only part of any appointed 
interest or power created by a testamentary 
exercise of A’s general power of appointment 
over the remainder interest. The same con- 
clusion has been reached at common law. See 
Ryan v. Ward, 192 Md. 342, 64 A.2d 258 

(1949). 
If, however, in any year A exercised his non- 
cumulative power of withdrawal in a way 
that created a nonvested property interest 
(or power of appointment) in the withdrawn 
amount (for example, if A directed the trustee 
to transfer the amount withdrawn directly 
into a trust created by A), the appointed 
interests (or powers) would be created when 
the power was exercised, not when G died. 
Incapacity of the Donee of the Power. The fact 

that the donee of a power lacks the capacity to 
exercise it, by reason of minority, mental incom- 
petency, or any other reason, does not prevent 
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the power held by such person from postponing 
the time of creation under subsection (b), un- 
less the governing instrument extinguishes the 
power (or prevents it from coming into exist- 
ence) for that reason. 

Joint Powers — Community Property; Mari- 
tal Property. For the date of creation to be 
postponed under subsection (b), the power must 
be exercisable by one person alone. A joint 
power does not qualify, except that, if the brack- 
eted sentence of subsection (b) is enacted, a 
joint power over community property or over 

marital property under the Uniform Marital 
Property Act held by individuals married to 
each other is, for purposes of this Act, treated as 
a power exercisable by one person acting alone. 
See Restatement (Second) of Property (Dona- 
tive Transfers) § 1.2, Comment b and illustra- 

tions 5, 6, and 7 (1983), for the rationale sup- 
porting the enactment of the bracketed 
sentence and examples illustrating its princi- 
ple. 

Subsection (c): No Staggered Periods. For 
purposes of this Act, subsection (c) in effect 
treats a transfer of property to a previously 
funded trust or other existing property ar- 
rangement as having been made when the 
nonvested property interest or power of ap- 
pointment in the original contribution was cre- 
ated. The purpose of subsection (c) is to avoid 
the administrative difficulties that would oth- 
erwise result where subsequent transfers are 
made to an existing irrevocable trust. Without 
subsection (c), the allowable period under the 
Statutory Rule would be marked off in such 
cases from different times with respect to dif- 
ferent portions of the same trust. 
Example (5) — Series of Transfers Case. In 
Year One, G created an irrevocable inter 

Legal Periodicals. — For article, “Perpetu- 
ities Reform in North Carolina: The Uniform 
Statutory Rule Against Perpetuities, 
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vivos trust, funding it with $20,000 cash. In 
Year Five, when the value of the investments 
in which the original $20,000 contribution 
was placed had risen to a value of $30,000, G 
added $10,000 cash to the trust. G died in 
Year Ten. G’s will poured the residuary of his 
estate into the trust. G’s residuary estate 
consisted of Blackacre (worth $20,000) and 
securities (worth $80,000). At G’s death, the 
value of the investments in which the origi- 
nal $20,000 contribution and the subsequent 

$10,000 contribution were placed had risen 

to a value of $50,000. 
Were it not for subsection (c), the permissible 
vesting period under the Statutory Rule 
would be marked off from three different 
times: Year One, Year Five, and Year Ten. The 
effect of subsection (c) is that the permissible 
vesting period under the Statutory Rule 
starts running only once — in Year One — 
with respect to the entire trust. This result is 
defensible not only to prevent the adminis- 
trative difficulties inherent in recognizing 
staggered periods. It also is defensible be- 
cause if G’s inter vivos trust had contained a 
perpetuity saving clause, the perpetuity-pe- 
riod component of the clause would be geared 
to the time when the original contribution to 
the trust was made; this clause would cover 
the subsequent contributions as well. Since 
the major justification for the adoption by 
this Act of the wait-and-see method of perpe- 
tuity reform is that it amounts to a statutory 
insertion of a saving clause (see the Prefatory 
Note), subsection (c) is consistent with the 
theory of this Act. 
Additional References. Restatement (Second) 

of Property (Donative Transfers) §§ 1.1, 1.2 

(1983) and the Comments thereto. 

Nondonative Transfers, and Honorary Trusts,” 
see 74 N.C.L. Rev. 1783 (1996). 

Upon the petition of an interested person, a court shall reform a disposition 
in the manner that most closely approximates the transferor’s manifested plan 
of distribution and is within the 90 years allowed by G.S. 41-15(a)(2), 
41-15(b)(2), or 41-15(c)(2) if: 

(1) A nonvested property interest or a power of appointment becomes 
invalid under G.S. 41-15; 

(2) Aclass gift is not invalid under G.S. 41-15, but might become invalid 
under G.S. 41-15, and the time has arrived when the share of any 
class is to take effect in possession or enjoyment; or 

(3) Anonvested property interest that is not validated by G.S. 41-15(a)(1) 
can vest but not within 90 years after its creation. (1995, c. 190, s. 1.) 
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OFFICIAL COMMENT 

Reformation. This section requires a court, 
upon the petition of an interested person, to 
reform a disposition whose validity is governed 
by the wait-and-see element of Section 1(a)(2), 
1(b)(2), or 1(c)(2) so that the reformed disposi- 

tion is within the limits of the 90-year period 
allowed by those subsections, in the manner 
deemed by the court most closely to approxi- 
mate the transferor’s manifested plan of distri- 
bution, in three circumstances: First, when 
(after the application of the Statutory Rule) a 
nonvested property interest or a power of ap- 
pointment becomes invalid under the Statutory 
Rule; second, when a class gift has not but still 
might become invalid under the Statutory Rule 
and the time has arrived when the share of one 
or more class members is to take effect in 
possession or enjoyment; and third, when a 
nonvested property interest can vest, but can- 
not do so within the allowable 90-year period 
under the Statutory Rule. 

It is anticipated that the circumstances req- 
uisite to reformation will seldom arise, and 
consequently that this section will be applied 
infrequently. If, however, one of the three cir- 
cumstances arises, the court in reforming is 
authorized to alter existing interests or powers 
and to create new interests or powers by impli- 
cation or construction based on the transferor’s 
manifested plan of distribution as a whole. In 
reforming, the court is urged not to invalidate 
any vested interest retroactively (the doctrine 
of infectious invalidity having been superseded 
by this Act, as indicated in the Comment to 
Section 1). The court is also urged not to reduce 
an age contingency in excess of 21 unless it is 
absolutely necessary, and if it is deemed neces- 
sary to reduce such an age contingency, not to 
reduce it automatically to 21 but rather to 
reduce it no lower than absolutely necessary. 
See Example (3), below; Waggoner, Perpetuity 
Reform, 81 Mich.L.Rev. 1718, 1755-1759 (1983); 
Langbein & Waggoner, Reformation of Wills on 
the Ground of Mistake: Change of Direction in 
American Law?, 130 U.Pa.L.Rev. 521, 546-49 

(1982). 
Judicial Sale of Land Affected by Future 

Interests. Although this section — except for 

cases that fall under subsections (2) or (3) — 
defers the time when a court is directed to 
reform a disposition until the expiration of the 
90-year permissible vesting period, this section 
is not to be understood as preventing an earlier 

application of other remedies. In particular, in 

the case of interests in land not in trust, the 
principle, codified in many states, is widely 
recognized that there is judicial authority, un- 
der specified circumstances, to order a sale of 
land in which there are future interests. See 1 
American Law of Property §§ 4.98-.99 (A. 

Casner ed. 1952); L. Simes & A. Smith, The 
Law of Future Interests § 1941-1946 (2d ed. 

1956); see also Restatement of Property § 179 
at pp. 485-95 (1936); L. Simes & C. Taylor, 
Improvement of Conveyancing by Legislation 
235-38 (1960). Nothing in Section 3 of this Act 
should be taken as precluding this type of 
remedy, if appropriate, before the expiration of 
the 90-year permissible vesting period. 

Duration of the Indestructibility of Trusts — 
Termination of Trusts by Beneficiaries. As noted 
in Part G of the Comment to Section 1, it is 

generally accepted that a trust cannot remain 
indestructible beyond the period of the rule 
against perpetuities. Under this Act, the period 
of the rule against perpetuities applicable to a 
trust whose validity is governed by the wait- 
and-see element of Section 1(a)(2), 1(b)(2), or 

1(c)(2) is 90 years. The result of any reforma- 
tion under Section 3 is that all nonvested prop- 
erty interests in the trust will vest in interest 
(or terminate) no later than the 90th anniver- 
sary of their creation. In the case of trusts 
containing a nonvested property interest or a 

power of appointment whose validity is gov- 
erned by Section 1(a)(2), 1(b)(2), or 1(c)(2), 
courts can therefore be expected to adopt the 
rule that no purpose of the settlor, expressed in 
or implied from the governing instrument, can 
prevent the beneficiaries of a trust other than a 
charitable trust from compelling its termina- 
tion after 90 years after every nonvested prop- 
erty interest and power of appointment in the 

trust was created. 
Subsection (1): Invalid Property Interest or 

Power of Appointment. Subsection (1) is illus- 
trated by the following examples. 
Example (1) — Multiple Generation Trust. G 
devised property in trust, directing the 
trustee to pay the income “to A for life, then to 
A’s children for the life of the survivor, then to 
A’s grandchildren for the life of the survivor, 

and on the death of A’s last surviving grand- 

child, the corpus of the trust is to be divided 

among A’s then living descendants per 

stirpes; if none, to” a specified charity. G was 

survived by his child (A) and by A’s two minor 

children (X and Y). After G’s death, another 

child (Z) was born to A. Subsequently, A died, 

survived by his children (X, Y, and Z) and by 

three grandchildren (M, N, and 0). 

There are four interests subject to the Stat- 

utory Rule in this example: (1) the income 

interest in favor of A’s children, (2) the in- 

come interest in favor of A’s grandchildren, 

(3) the remainder interest in the corpus in 

favor of A’s descendants who survive the 

death of A’s last surviving grandchild, and (4) 

the alternative remainder interest in the 

corpus in favor of the specified charity. The 
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first interest is initially valid under Section 
1(a)(1); A is the validating life for that inter- 
est. There is no validating life for the other 
three interests, and so their validity is gov- 
erned by Section 1(a)(2). 
If, as is likely, A and A’s children all die before 
the 90th anniversary of G’s death, the income 
interest in favor of A’s grandchildren is valid 
under Section 1(a)(2). 
If, as is also likely, some of A’s grandchildren 
are alive on the 90th anniversary of G’s 
death, the alternative remainder interests in 
the corpus of the trust then become invalid 
under Section 1(a)(2), giving rise to Section 
3(1)’s prerequisite to reformation. A court 
would be justified in reforming G’s disposi- 
tion by closing the class in favor of A’s descen- 
dants as of the 90th anniversary of G’s death 
(precluding new entrants thereafter), by 
moving back the condition of survivorship on 
the class so that the remainder interest is in 
favor of G’s descendants who survive the 90th 
anniversary of G’s death (rather than in favor 
of those who survive the death of A’s last 
surviving grandchild), and by redefining the 
class so that its makeup is formed as if A’s 
last surviving grandchild died on the 90th 
anniversary of G’s death. 
Example (2) — Sub-Class Case. G devised 
property in trust, directing the trustee to pay 
the income “to A for life, then in equal shares 
to A’s children for their respective lives; on 
the death of each child the proportionate 
share of corpus of the one so dying shall go to 
the descendants of such child surviving at 
such child’s death, per stirpes.” G was sur- 
vived by A and by A’s two children (X and Y). 
After G’s death, another child (Z) was born to 
A. Subsequently, A died, survived by X, Y, and 
Z. 
Under the sub-class doctrine, each remainder 
interest in favor of the descendants of a child 
of A is treated separately from the others. 
Consequently, the remainder interest in fa- 
vor of X’s descendants and the remainder 
interest in favor of Y’s descendants are valid 
under Section 1(a)(1): X is the validating life 
for the one, and Y is the validating life for the 
other. 
The remainder interest in favor of the de- 
scendants of Z is not validated by Section 
1(a)(1) because Z, who was not alive when the 
interest was created, could have descendants 
more than 21 years after the death of the 
survivor of A, X, and Y. Instead, the validity 
of the remainder interest in favor of Z’s 
descendants is governed by Section 1(a)(2), 
under which its validity depends on Z’s dying 
within 90 years after G’s death. 
Although unlikely, suppose that Z is still 
living 90 years after G’s death. The remain- 
der interest in favor of Z’s descendants will 
then become invalid under the Statutory 
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Rule, giving rise to subsection (1)’s prerequi- 
site to reformation. In such circumstances, a 

court would be justified in reforming the 
remainder interest in favor of Z’s descen- 
dants by making it indefeasibly vested as of 
the 90th anniversary of G’s death. To do this, 
the court would reform the disposition by 
eliminating the condition of survivorship of Z 
and closing the class to new entrants after 
the 90th anniversary of G’s death. 
Subsection (2): Class Gifts Not Yet Invalid. 

Subsection (2), which, upon the petition of an 
interested person, requires reformation in cer- 
tain cases where a class gift has not but still 
might become invalid under the Statutory 
Rule, is illustrated by the following examples. 
Example (3) — Age Contingency in Excess of 
21. G devised property in trust, directing the 
trustee to pay the income “to A for life, then to 
A’s children; the corpus of the trust is to be 
equally divided among A’s children who reach 
the age of 30.” G was survived by A, by A’s 
spouse (H), and by A’s two children (X and Y), 
both of whom were under the age of 30 when 
G died. 
Since the remainder interest in favor of A’s 
children who reach 30 is a class gift, at 
common law (Leake v. Robinson, 2 Mer. 363, 
35 Eng. Rep. 979 (Ch. 1817)) and under this 
Act (see Part G of the Comment to Section 1) 
the interests of all potential class members 
must be valid or the class gift is totally 
invalid. Although X and Y will either reach 
30 or die under 30 within their own lifetimes, 
there is at G’s death the possibility that A will 
have an afterborn child (Z) who will reach 30 
or die under 30 more than 21 years after the 
death of the survivor of A, H, X, and Y. There 
is no validating life, and the class gift is 
therefore not validated by Section 1(a)(1). 
Under Section 1(a)(2), the children’s remain- 
der interest becomes invalid only if an inter- 
est of a class member neither vests nor ter- 
minates within 90 years after G’s death. If in 
fact there is an afterborn child (Z), and if 
upon A’s death, Z has at least reached an age 
such that he cannot be alive and under the 
age of 30 on the 90th anniversary of G’s 
death, the class gift is valid. (Note that at Z’s 
birth it would have been known whether or 
not Z could be alive and under the age of 30 
on the 90th anniversary of G’s death; never- 
theless, even if it was then certain that Z 
could not be alive and under the age of 30 on 
the 90th anniversary of G’s death, the class 
gift could not then have been declared valid 
because, A being alive, it was then possible 
for one or more additional children to have 
later been born to or adopted by A.) 
Although unlikely, suppose that at A’s death 
(prior to the expiration of the 90-year period), 
Z’s age was such that he could be alive and 
under the age of 30 on the 90th anniversary 
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of G’s death. Suppose further that at A’s 
death X and Y were over the age of 30. Z’s 
interest and hence the class gift as a whole is 
not yet invalid under the Statutory Rule 
because Z might die under the age of 30 
within the remaining part of the 90-year 
period following G’s death; but the class gift 
might become invalid because Z might be 
alive and under the age of 30, 90 years after 
G’s death. Consequently, the prerequisites to 
reformation set forth in subsection (2) are 
satisfied, and a court would be justified in 
reforming G’s disposition to provide that Z’s 
interest is contingent on reaching the age he 
can reach if he lives to the 90th anniversary 
of G’s death. This would render Z’s interest 
valid so far as the Statutory Rule Against 
Perpetuities is concerned, and allow the class 
gift as a whole to be declared valid. X and Y 
would thus be entitled immediately to their 
one-third shares each. If Z’s interest later 
vested, Z would receive the remaining one- 
third share. If Z failed to reach the required 
age under the reformed disposition, the re- 
maining one-third share would be divided 
equally between X and Y or their successors 
in interest. 
Example (4) — Case Where Subsection (2) 
Applies, Not Involving an Age Contingency in 
Excess of 21. G devised property in trust, 
directing the trustee to pay the income “to A 
for life, then to A’s children; the corpus of the 
trust is to be equally divided among A’s 
children who graduate from an accredited 
medical school or law school.” G was survived 
by A, by A’s spouse (H), and by A’s two minor 
children (X and Y). 
As in Example (3), the remainder interest in 
favor of A’s children is a class gift, and the 
common-law principle is not superseded by 
this Act by which the interests of all potential 
class members must be valid or the class gift 
is totally invalid. Although X and Y will 
either graduate from an accredited medical 
or law school, or fail to do so, within their own 
lifetimes, there is at G’s death the possibility 
that A will have an after-born child (Z), who 
will graduate from an accredited medical or 
law school (or die without having done either) 
more than 21 years after the death of the 
survivor of A, H, X, and Y. The class gift 
would not be valid under the Common-law 
Rule and is, therefore, not validated by Sec- 

tion 1(a)(1). 
Under Section 1(a)(2), the children’s remain- 
der interest becomes invalid only if an inter- 
est of a class member neither vests nor ter- 
minates within 90 years after G’s death. 
Suppose in fact that there is an afterborn 
child (Z), and that at A’s death Z was a 
freshman in college. Suppose further that at 
A’s death X had graduated from an accredited 
law school and that Y had graduated from an 
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accredited medical school. Z’s interest and 
hence the class gift as a whole is not yet 
invalid under Section 1(a)(2) because the 
90-year period following G’s death has not yet 
expired; but the class gift might become in- 
valid because Z might be alive but not a 
graduate of an accredited medical or law 
school 90 years after G’s death. Conse- 
quently, the prerequisites to reformation set 
forth in Section 3(2) are satisfied, and a court 
would be justified in reforming G’s disposi- 
tion to provide that Z’s interest is contingent 
on graduating from an accredited medical or 
law school within 90 years after G’s death. 
This would render Z’s interest valid so far as 
the Section 1(a)(2) is concerned and allow the 
class gift as a whole to be declared valid. X 
and Y would thus be entitled immediately to 
their one-third shares each. If Z’s interest 
later vested, Z would receive the remaining 
one-third share. If Z failed to graduate from 
an accredited medical or law school within 
the allowed time under the disposition as so 
reformed, the remaining one-third share 
would be divided equally between X and Y or 
their successors in interest. 
Subsection (3): Interests that Can Vest But 

Not Within the 90-Year Permissible Vesting Pe- 
riod. In exceedingly rare cases, an interest 
might be created that can vest, but not within 
the 90-year permissible vesting period of the 
Statutory Rule. This may be the situation when 
the interest was created (See Example (5)), or it 
may become the situation at some time there- 
after (see Example (6)). Whenever the situation 
occurs, the court, upon the petition of an inter- 
ested person, is required by subsection (3) to 
reform the disposition within the limits of the 
90-year permissible vesting period. 
Example (5) — Case of an Interest, as of its 
Creation, being Impossible to Vest Within the 
90-Year Period. G devised property in trust, 
directing the trustee to divide the income, per 
stirpes, among G’s descendants from time to 
time living, for 100 years. At the end of the 
100-year period following G’s death, the 
trustee is to distribute the corpus and accu- 
mulated income to G’s then-living descen- 
dants, per stirpes; if none, to the XYZ Char- 
ity. 
The nonvested property interest in favor of 
G’s descendants who are living 100 years 
after G’s death can vest, but not within the 
90-year period of Section 1(a)(2). The interest 
would violate the Common-law Rule, and 
hence is not validated by Section 1(a)(1), 
because there is no validating life. In these 
circumstances, a court is required by Section 
3(3) to reform G’s disposition within the lim- 

its of the 90-year period. An appropriate 
result would be for the court to lower the 
period following G’s death from a 100-year 
period to a 90-year period. 
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